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The general policy of The English and Empire Digest is controlled 
by a Board of Editors, acting under the advice of Lord Halsbury, 
with Sir Thomas Willes Chitiy as Managing Editor. 

After the most careful consideration and consultation, both with 
many leading members of the Bench and Legal Profession in Great 
Britain and with the leading Judges of the Dominions and India, it was 
decided that the vast work of preparing The English and Empire 
Digest should be undertaken. 

The Pubhshers desire to record their gratitude to the Editorial Board 
for their interest in this undertaking and to the Managing Editor, Sir 
Thomas Willes Chitty, who has imdertaken the great task of finally 
reviewing and passing the proof sheets of this work. Lord Halsbury ’s 
“ Laws of England ” has already gained the reputation of being the 
Premier Legal Work of the English-speaking Mwld — it is not too much 
to say that it has become famous for all time, ft is gratifying to know 
that many of the leaders of legal thought and eminent lawyers who 
contributed to “ The Laws of lingland ” are connected with this 
work. 

The work is unicpie in aim and form, and in completeness and 
comprehensiveness it ex(^eeds anything hitherto attempted, and it is 
believed that the work wall be considered as being, jointly with “ Tht' 
Laws of England,” the most important legal compilation that has yel 
appeared and will be regarded as the port of entry to the whole region 
of the Case Law of the British Commonwealth of Nations. It is in 
fact the reports in miniature and supplies a concise statement of the 
effect of each reported case ; so that the practitioner or jurist will 
know where to look and what he may expect if he examines the report 
itself. 
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Ireland, the Empire of India, the Dominion of Canada, the Common- 
wealth of Australia, the Dominion of New Zealand, and the other 
Colonies beyond tlie seas, in the most convenienti and easily accessible 
form, and with exhaustive and absolutely complete annotations giving 
all the subsequent cases, in which judicial opinions have been given 
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taking may not be out of ]>lace. Our law, excepl, so far as it is stniutori’ 
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many series of volumes collected together in one i:)laco will be at once 
ai)parent. The legal profession and the ])ublic lequire a complete 
and comprehensive guide and index to those }eport('d cases, and as a 
guide this work enables the reader io ascerlain whethei- there is any 
reporlod case deciding or bearing on any particular point and what, 
was decided in each r(;poried case, and as an index to the reported 
cases this work <^nables him to asc-ei-iain exactly in what volume or 
volumes of the i'Ci]>orts any parti<-ular case is leported. 

Jn preparing this wnrk all the English reports from the earliest time 
have been carefully searched through, and all tlie cases of any possible 
use 1.0 the legal profession or st udent of law woll be found in the text.. 
The search for tlu' cases was coniiuencetl with the Year-books and w'as 
cai'iied on through the Black-letter i'epo}ts and all the other repoits 
down to the juesent t ime. As one result of t his sevuch it wall be found 
that much hidden law and many useful cases, wdiich for one reason or 
anot her have been for the time lost sight, of and have remained unnoticed 
by the text-book waiters, are brought to light. Just as a single instance, 
it may be mentioned that in R. v. Levy, Exj). Hohhs, [1916] W. N. 80 : 32 
T. Ij. E. 238, the question was raised whether it is an indictable offence 
to personate a juryman. No authority ai3])ears to have been cited in 
that case, but in fact the point was raised and decided in 1640 in Atiou., 
March, 81, pi. 132 (see Action, p. 25, post). Thus, by the aid of tliis 
wwk, it is believed that what in law remains obscure will be enlightened, 
W’hat is new' will be shown merely to be a fresh setting of the old, and 
what is old and sure will be revealed to be the more firmly established. 
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The principle which has been adopted is that all cases should be 
included except those which are clearly obsolete for all purposes except 
those of the antiquarian. In the case of the Year-books and the Black- 
letter reports this principle has not been so striclly followed, and cases 
of no present interest have been excluded, but in the later reports the 
principle has been strictly adhered to. 

Some difficulty h.as been experienced with reference to the exclusion 
of cases which are in a sense replaced a,nd rendei’ed obsolete by pro- 
visions in Codes such as the Sale of Goods Act., the Bills of Exchange 
Act,, and the Ma)ine Insurance Act. As, however, these cases are at. 
least useful as showing the state of law before the Code and the law 
still in force in some parts of the British Empire, and are still frequently" 
referred to, t.hey are included and references to the English codi lying 
stat.ute added. 

The scheme of arrangement and classification has been a matter to 
which the greatest attention has been paid. As far as possible the 
selection and arrangement adopted in “ The Laws of England ” has be('n 
followed. This arrangement has been found convenient and effective, 
and the legal profession throughout the English-speaking world is now 
familiar with it. 

The table of contents or synopsis at the commencement of each t it le 
shows how the cases have been arranged and giv<^s the reader a guide 
to the scope and contents of the title. At the end of the table of <;ontents, 
and also throughout the text whenever it is thought likely that a par- 
ticular subject might be looked for, cross-references are added showing 
where such subject s will be dealt with. 

In the arrangement of cas(!S t he rule has been to group together all 
the cases dealing with each ])articular point and to present them as far 
as possible in chronological order. To avoid duplication of cases it, 
has not always been possible to conform to this rule completely, but 
by means of the annotations and cross-references its object is effected. 

Where a case is reported under the same name both on appeal and in 
the court below references t,o the reports in the appellate court only 
are given. This has been done to save space and avoid confusion. 
Where, however, the name is altered in the report of the decision on 
appeal, or any difficulty can arise, as, for instance, where a case is 
reported in the lower court in one set of reports only, and in the Court 
of Appeal in another set only, references are given to the reports in both 
courts. 
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The date of each decision is entered after the name of the case. 
References are added in each case to all the contemporaneous reports 
in which the case is reported on the particular point or points involved. 
In many cases it is useful to refer to more than one report of a case, as 
it often happens that a jiarticular report is not complete for all purposes, 
and sometimes a particular report is incorrect, and reference 1o the 
othoi* rej)orts is necessary to understand the real decision. 

An outst-anding feature of this work is the system of annotation of 
cases, by means of which each English (;ase has a})pended to it. a note 
of all the subsequent cases, if any, in which judicial opinions or decisions 
have been expressed or given with regard to it. The annotations have 
been obtained by making a complete examination of every report of 
every English case from a very early date, and by noting every 
instance in which any previous case was referred to in any judgment, 
or by any judge in the course of the arguments, and the particular kind 
of reference which was made to it. To give an idea of the extent of the 
labour involved it may be stated that a very large staff have been 
continuously engaged on the work for five years. 

These notes have then been collected and attached t o the various cases, 
showing as regards each such case the subsequent cases in whi<'h it has 
been approved, followed, distinguished, overruled, or otherwise referred 
to. The complete annotations follow .after the most important para- 
graph when the case appears more than once in a t itle. Where the case 
only apjiears onco) the full annotations follow it except where the case 
is only cited on points having no relation to the point of the paragraph. 
In this event, a cross-reference will be found to the title in which the 
case will a])pear with its full annotations. 

Thus there is afforded a complete liistoiy of the judi(*ial comments 
upon any English <iase which enables its present authorit}^ to be 
ascertained. No such complete system of annotation is believed to 
be in existence. Incidentally it forms in effect a complete noter-up 
to every reported English case and every English report. 

As regards the Scottish and Irish cases a selection has been mads, 
but all cases of not merely local application are inserted in tliis work. 

A special feature of this undertaking is the inclusion of the whole case 
law of the Dominion of Canada with the exception of cases turning on 
the Codes in the Province of Quebec, and a considerable body of the 
reported decisions of the courts in the Empire of India, the Common- 
wealth of Australia, the Dominion of New Zealand, and the other 
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Colonies wliere English law is in force. The reported decisions of these 
(•ourts have been examined and considered, and all Ihe cases bearing 
on English law which appear io be of inteiest outside the particular 
dominion oi* country where they were decided have been included in the 
work. The inclusion of these cases will, it is believed, be found of great 
use fhroughout India, the Dominions and the Colonies, esjiecially in 
the coming years of i.he close)' rmi>erial union of the Empire. The 
English Lawyer will find many cases on points as to which there is no 
English decision. He will also find in so)ne cases decisioiis opiiosed lo 
t he decisions of fhe English courts, which will afford hini great assist ance 
in the higher tribunals. The legal pi’ofession in other i)a,) ts of the Em])ire 
will find the decisions of their canii'ts and a. ready cine to the English 
decisions as well as tn those of the other Doininions and Colonies. 

In dealing with the Scottish and Irish decisions and the decisions of 
the Overseas Dominions the effect of each case is stated in a concise 
form. To distinguish them fiom the English detasions they are printed 
in a smaller type in thiee columns and ])laced below a lino drawn hoii- 
zoiitally across the })age. These ctises follow as fai' as ]>ossible t he ai’i ange- 
ment of the English cases, and whei'e they desil with the same subject- 
matter, so that t hey can be just ifiably connected with s})ecific English 
cases, that fact is indicated by giving them the same number as the 
English case bears, followed by Roman numerals wheie there are moi'e 
than one Scottish or Ji'ish case oi- decision of the Oveiseas Dominions 
on the same point. Cases that camiot be joined i)i this mannei' t,o 
specific. English cases are niarked with a letter of the alj)hab<'it and are 
placed as near as possible to the English case that is most siniilar to if.. 

Volume I. cont ains all tlie cases re])orted down to January 1st, 1918, 
and each succeeding volume will contain all t he reported cases down t o 
the end of the year })receding the date of its publication. 

As tlie attention of the Editors is fully engaged in the preparation of 
the^emaining volumes, it is particularly retpiested that all communica- 
tions in connection with the work be addressed in the first instance to 
the Publishers, who will welcome any suggestions or criticisms and be 
responsible for their early consideration by the Editors. 


Bell Yakd, 

Tempi. K PjAR, 

Fihraat'i/ 1919 . 
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(’am]). ... ... ... (’ampoU.’s Reports, Nisi Prills, 4 vols., 1807 — IS 10 

(’an. (/om. (’as. ... (Vjmmer(5ial Law Reports of Canada 

(’an. Crim. Cas. (or Can. ( ’anadian < b-iniinal Cases, Annotated 

Cr. Ca.). 

Can. Ry. Cas. ... . . (’anadian Railway ( ‘ases 
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Ulif. & Steph 

Co. A 

Co. Ct. I. L. T. 

Co. Ent. 

Co. Inst. 

(^o. L. J 

Co. Litt 

(’o. Hep. 

Cookb. A Howe 

Coll 

Coll, .lurid. 

Codes ... 

Colt 

Corn. 

<'oin, Cas. 

(’orn. Dig. 
t\>nib. ... 

Con. ^ Law. (or Con. A 
L.). 

(’ook<* A Al. 


(’ooke, Pr. Cas. 

(’ook(j, IT'. Reg. 

(^Of>p. (i. 

Coop. IT. Cas — 

(’oop. tcvip. Hrough. ... 

Coof). icntp, (V>tt. 

Cor. 

Cord. A D 

( 'orresi »ondenee .1 ud . ... 
C<»ui)er ... 

Cout. 

(yOlli . Dig. 

(k>wp. ... 

(\>x A Aik. 

('ox, i\C 

(T>x, Eq. ('as. ... 

('ox, 1S1. A II 


('r. A .7. 
(V. A M. 


('r. AlTi. 

('r. At)[). Rep. ... 


('r. A R. 


('raw. A D. 

('raw. A D. Abr. C. 
('ross. Insolv. Cas. 
('rip})s' (Imrch Cas. ... 
(T'o. ('ar. 

Cro. Eliz. 

(To. Jac 

('ru. Dig. 

('linn. ... 

Curt. 


Clifford and Stephens’ Locus Standi Reports, 2 vols., 1807 — 1872 
('ook’.s Lower Canada Admiralty Court Case.s 
Irish Law Times, County Courts ... 

Coke’s Entries 
Coke’s Institutes 
Colonial Law Journal 
Coke on Littleton (1 Inst.) ... 

Coke’s Reports, 13 parts, 1572 — 1010 
Cockburn and Rowe’s Election Cases, 1 vol., 1833 
(Jollyer’s Reports, Chancery, 2 vols., 1844 — 1840 
(Jollecianea Juridica, 2 vols. 

(Jollcs’ Case.s in Parliament, 1 voL, 1037 — 1713 ... 

Coltman’s Registration (Jases, 1 vol., 1879 — 188.7 

Comyns’ Reports, King’s Bench, Common Pleas, and ICxchcquer, 

fob, 2 vols., 1095—1740 

('oninio4*cial Cases, 1895 -(cwi'reni) 

Comyns’ Digest 

Comoerhach’s Reports, King’s Bench, foL, 1 vol., 108,5 — 1098... 
(y'onnor and Lawson’s Reports, Chancery (Ireland), 2 vols., 

1841— 1843 

('ooke and Ah^ock’s Reports, King’s Bench (Ireland), 1 vol.. 

1833—1834 

( 'ooke ’s Practice ReT»orts, Common Pleas, 1 vol., 1700 — 1747 ... 
('ooke’s Practical Register of the (-oramon Pleas, 1 vol., 1702 — 

1742 

(L ('ooper’s Reports, Cliancery, 1 vol., 1792 — ^181.5 

('. P. ('ooper’s Reports, Chancery Practice, 1 vol., 1837 -1838... 

(T P. C'oo])er's ('as(\s iemp. Brougham, ('Iiancery, 1 vol., 1833 — 

1831 

C. IT (7>o[)(‘r’s ('ases Cottenham, (Iiancerj , 2 vul.^.. Is 10 — 
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Coryton’s Reports 

( Wbett and DanieH's Election ('ascs, I vol., 1819 
( 'orrespondcnce ,T udi ciaries ... ... ... ... • • ^ • 

('ouper’s Justiciary Reports (Scotland), 5 vols., I80.s- -188.5 
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S. ('. ('ox’s Eipiity ('ases, 2 vols., 174,5 — 1797 
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Vol. L, 1810 -18.52 ... 

Crompton and Jervis’s Reports, Exeheipjor, 2 vols., 1830 — 1832 
Crompton and Mceson’s Iteports, JOxclieqiier, 2 vols., 1832 — 
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(Taig and IMiillips’ Reports, Cliancery, 1 vol., IS 10-1811 
Coh(*n’s Criminal Ai>peal Reports, 1908 — (current) 

(T'ompton, .Ibs-son, and Roscoe’s Rcqiorts, Exeheijuer, 2 vols., 

jS31— 1S3.5 

(’rawford and Dix’s (Treuit Cases (Ireland), .*> vols., 1838 - 

1810 

Crawford and Dix’s Abridged (Jases (Ireland), 1 vol., l837 — l83s 
('resswell's Insolvency (^^ases, 1 vol., 1827- — 1829... 
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Croke’s Re[>orts /emp. Charles I., King’s Bench and ('ornmoii 

Pleas, 1 vol., 1025—1041 

('roke’s Reports lemp. Elizabeth, King's Bench and Common 

Pleas, 1 vol., L582— 1003 ^ 

('roke’s Bei)orts lemp. James 1., King's Bench and ('ommoii 

Pleas, 1 vol,, 1003—1025 

( ruise's Digest of the Law of Real IToperty, 7 vols, 
(Tmniugham's Re] )orts, King’s Bench, fob, 1 vob, 1731- 1735... 
Curteis’ Ecclesiastical Reports, 3 vols,, 1834 — 1844 
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Dunlo]), Court' of Session Cas*3s (Scotland), 2nd series, 21 vols.. 

1838—1802 

Duxbury’s Reports of the iligh Court of the South African 
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Dorion’s (Queen’s Bench Reports ... 

Dominion Law Reports 

Dalrymple's Decisions, Court of Session (Scotland), fol., I vol., 

1098—1720 

Daniell’s Roiiorts, Exchequer in Equity, 1 vol., 1817 -ls23 
Danson and Lloyd’s Mercantile Cases, 1 vob, 1828 — 1829 
Davison and IMerivalc’s Reports, Queen's Bench, 1 vob, 1843 — 
1844 
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Dav. Ir. 


Daves’ (or Davies’ or Davy’s) Keports (Ireland), 1 vol., 1004 — 


Dav. Pat. Cas 

Dav. Rep. 

Day 

Dea. & Sw. 

Dear 

Deac. & Ch. 

Dears. & B. 

Dears. C. C. 

Deas & And. ... 

De D 

De (ji. A J. 

De li. & Sm. ... 
J>eG.P. & J 

De G. .T. & Sm. 

De CJ . ]M . C* . . . . 

Dolane ... 

Dell. 

Dick 

Gig 

Dill 

Dods. ... 

Donnelly 
Doug. Kl. Gas.... 

Doug. K. B. ... 

Dow 

Dow »fe CJ. 

Dow. A L. 

1 >ow. aV Ry. K. B. 

Dow. aK: Ry. M. C. 

Dow, <Sl Ry. N. P. 

Dow I. ... 
l>owl. N. S. 

l)r. tSc Wal. (or Diu. aV: 
W.). 

Dr. & War. 

Dra. 

Drew'. ... 

Drew'. A Sin. ... 

Drink water 
Drury temp. Nap. 

Drury temp. Sug. 

Dugd. Grig. 

-Dunk (Gt. of Sess.) 

Dunning 
Durie ... 

Dyei* 


Davies’ l^atent Cases, 1 vol., 1785 — -1810 
Davies’ (Sir John) Reports ... 

Day’s Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855 — 1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsly and Bell’s Crown Cases Reserved, 1 vol., 1850 — 1858 ... 
Deai'sly’s Crown Cases Reserved, 1 vol., 1852 — 1850 
Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 

1832 

De Gex's Reports, Bankruptcy, 1 vol., 1814 — 1848 
De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 ... 

De Gex and Smale’s Reports, Chancery, 5 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Reports, (Chancery, 4 vols., 1859 — 

1802 ... 

De Gex, Jones, and Smith’s Reports, Chancery, 4 vols., 1802 — 

1805 ... 

De Gex, Macnaghten and (Jordon’s Reports, Chancery, 8 vols., 

1851—1857 

Delane’s I>3cision.s, Revision Courts, I vol., 1832 — 1835 
Denison’s Crown (•a.ses Reserved, 2 vols., 1844 — 1852 ... 
Dickens’ Reports, (liancery, 2 vols., 15.59 — 1798 
.Justinian’s Digest or Pandects 

Dirleton’s Decisions, Gouit of Session (Scotland), fob, 1 vol., 

1005—1077 

Dodson’s Reports, Admiralty, 2 a"o1s., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 vol., 1830 — 1837 
Douglas’ Election Gases, 4 vols., 1774 — 1770 
Douglas’ Reports, King's Bench, 4 vols., 1778—1785 ... 

Dow’s Reports, House of liords, 0 vols., 1812 — 1818 
Dow and (’lark’s Rei»orts, House of Lords, 2 vols., 1827 — 1832... 
Downing and Lowndes’ IVacticc Reports, 7 vols., 1843 — 1849 ... 
Dowling and Ryland’s Rcf>orts, King’s Bench, 9 vols., 1822 — 

1827 

Dowling and Ryland’s Magistrates’ (’ases, 4 vols., 1822 — 

1827 

Dowling and R viand’s Reports, Nisi Ibius, 1 part, 1822 — 

1823 

Dowling’s Rraciice Ref)orts, 9 vols., 1830 — ISll... 

Dow'ling’s Practice R(’!t>orts, New Heries, 2 vols., 1841 — 1843 ... 
Drurv and Walsh’s Re[)orts, Chancery (Ireland), 2 vols., 1837 — 

1841 

Drury and Waritui’s Reports, C’hancery (Ireland), 1841 — 1843... 
Draper’s King’s Bench Reports ... 

Drewry’s Reports, Chancery, 4 vols., 1852 — 1859 
Drewry and Srnale’s Reports, (’hancery, 2 vols., 1859 — 1805 
Drinkwater’s Reports, (Vmnnon Rleas, 1 vol., 1840 — 1841 
Drury’s Rej)orts temp. Napier, (hancery (Ireland), 1 vol., 1858 — 

1859 

Drury’s Reports temp, Sugdeii, (’hancery (Ireland), 1 vol., 1841 — 

1844 ‘ 

Dugdalc’s Origiiies Juridiciales ... ... ... 

Dunlop, Gourt^ of S(^.ssioTi Ga.ses (Scotland), 2nd Series, 24 voJ.s., 

1838 — 1802 

Dunning’s Rej)orts, King’s Bench, I vol., 1753 — 1754 ... 

Duric’s Decisions, Court of Session (Scotland), fob, I vob, 1021 — 

1042 

Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1581 


lb Ac A. ... 

B. \ B 

B. &cR 

B. B. aS: V 

B. D. 0. 

B. I). L 

B. L. R 

B. R, (Or Eng. Rep.) ... 

Bag.&ib 

Bast 

Bast, P. (’. 

Bcc. & Ad. ... ;;; 

Eden 


U pper Canada Error and A pp<‘al ... ... ... ... 

Ellis and Blackhnrn's Ke])orts, (Queen’s Bench, 8 vols., 1852 - 

1858 

Ellis and Ellis’s Rei>orts, (Queen’s Bench, 3 vols., 1858 — 1801 ... 
Ellis, Blackburn, and Ellis’s Reports, (Queen’s Bench, 1 vob, 

1858—1800 

Report.s A)f the Eastern Districts C ourt ((^ape) from 1880 
South African Law Reports, Eastern Districts I^ocal Division ... 
Eastern Law Reporter 

English Reports ... 

Ontario Election Rejmrts ... 

Eagle and Yoimge’s Tithe Cases, 4 vols., 1204 — 1825 ... 

East’s Reports, King’s Bench, 10 vols., 1800 — 1812 
East’s Pleas of the Crown ... ... ... ... ... 

vSpinks’ Ecclesiastical and Admiralty Reports, 2 vols., 1S53 - 

1855 

Eden’s Reports, Chancery, 2 voLs., 1757 — 1700 ... 
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Edgar ... ... ... Edgar \s Decisions, (burt of Session (Scotland), foL, 1724 — 

1725 Scot. 

Edw. ... ... ... Edwards’ Kei>orts, Admiralty, 1 vol., 1808 — 1812 ... ... Eng. 

ElcWes Elchies’ DecLsion.s, Court of Session (Scotland), 2 vols., 1733 — 

1754 Scot. 

Eng. Pr. Oas Roscoe’b English Prize Cases, 2 vols.. 1715 —1858 ... ... Eng. 

Eq. Cas. Abr Abridgment of Cases in Equity, fob, 2 vols., 1007 — 1744 ... Eng. 

Eq. Rep. ... ... Equity Re])orts, 3 vols., 1853 — 1855 ... ... Eng. 

Esj). ... ... ... Espinasse’s Reports, Nisi Prius, 0 vols., 17U3 — 1810 ... ... .Eng. 

Ex. C. R. or Exch. C. R. Excheqmu* Court Re])orts Can. 

Ex. D. ... ... ... Daw Reports, Exchequer Division, 5 voLs., 1875 — 1880... ... Eng. 

Exch. ... ... ... Exche(pjer Rei)orts (VVelsby, Hurlstone, and (Gordon), 11 vols., 

1847 -1850 Eng. 

E. (or F. (Ct. o£ Soss.) ) Fraser, Court of Session Cases (Scotland), 5tli series, 1898 — 

1900 Scot. 

F. ... ... ... Foord’s R imports of the Supreme Court of the Caj a* of Good Hope, 

1879- 1880 S. Af. 

F. A F. ... ... ... Foster and Finlason’s Reimris, Nisi Prius, 4 vols., 1850 — 

1807 b:ng. 

F. C. ... ... •• Faculty of Advocates, Collection of Decisions, (Ourt of Session 

(Scotland) ... ... ... ... ... ... ... ... Seot, 

F. N. 1). ... ... Kinnemor(‘’s Notes and Digest of Natal COses, 1S()3 — 1807 ... S, Af. 

Fa<r. ... ... . . Faculty of Advocates, collection of Decisions, ( Vmrt of Session 

(Scotland) ... ... ... ... ... ... ... ... Scot. 

Fac. (Oil. (witli date)... Eaculty of Advocates, collection of Decisions, C’ourt uf Session 

(Scotland), fob, bst and 2nd .seri(\s, 21 vols., 1752 — 1825 ... Scot, 

luic. toil. N. S. (with Ea<;ulty of Advocates, Collection of Decisions, (Ourt of Session 

date). (Scotland), Now Series, IG vols.. 1825 -1811 ... ... ... Scot. 

1^’alc. ... ... ... Ealconei’s Decisions, C’ourt of Session (Se.otland), 2 vols., fob, 

17 44 1751 Sc,oU 

Falc. A Eitz. ... .■ Ealconer and Fit zher belt’s Election COses, 1 Nob, 1835 — ^1838... Eng. 

h’enton ... ... ... Fenton, Tm])Oi*tant Judgments ... ... ... ... ... N.Z. 

Ferg. ... ... ... Ferguson’s Consist orial Decisions (Scotland), I vob, 1811 — 1817 Scot, 

Fitz. Nat. Brev. ... Fitzherbert’s Naiura Brcviiun ... ... ... ... ... t'hig. 

Fitz.-Cl. ... ... ... Fitz-Clibbons’ Reports, King’s Bench, fob, 1 vob, 1727 — 1731... I'^ng. 

A K. ... ... Flanagan and Kelly’s Reports, Rolls Court (Ireland), i vob, 

1840—1812... ‘ Ir. 

Fonbb ... ... ... Fonblanque’s Reports, Bankrujdcy, 2 parts, 1 8 19 bs52 ... thig. 

For, ... ... ... Forrest's Reports, Exchequer, I vob, 1800 — 1801 ... ... hhig. 

Fori). ... ... ... h\)r))<‘.s’ 1 )(H isions, C/Ourt of Session (Scotland), lob, I vob, 1705 — 

1713 Scot. 

Fort. Do Laud. ... Fort.es([ii(\ I )e Laudibus L(‘guin Anglue ... ... ... .. Eng. 

]^\>rtes. Rep. ... ... Forti^scue’s Heport.s, fob, 1 vob, 1G92 — 173G ... ... ... 

Fost. ... ... ... FosDt’s (Vown C -fiscs, 1 vob, 1708 — 1700... ... ... ... aig. 

lA)unt. ... ... ... Fountainhairs D(‘(-isions, Courtof Session (Scotland), fol., 2 vols., 

1078-1712 Scot. 

Fox A S. Tr. ... ... jM. (I Fox and T. B. ( \ Smith's Reports, King's Bench (Ireland), 

2 vols., bS22---l825 ... ... ... ... ... ... Ir. 

J^’ox A S. It eg ... J. S. Fox and C\ E. Sinith’.s Registration C-asc.^, 1 vob, 1880 -- 

1895 Eng. 

J’ras. ... ... ... Fraser (Simon). Election C’ases, 2 vols., 1793 ... ... ... Eng. 

Freem. CJh. ... ... Freeman's Be]>ort.s, (’hancery, 1 vob, 1000 — 1700 ... ... bhig. 

Freein. K. B. ... ... Freeman's Beports. King’s Bencli and Common Pleas, 1 vob, 

1070 -1704 Eng. 

(b ... ... ... (b*egorowski's Hei>oi*ts of Die High CViurt of the Orange Free 

State from 1883 ... . . ... ... ... ... ... S. Af. 

Cb 1. Dig. ... ... CJeneral Index Dige.st ... ... ... ••• > • C-an. 

Cab A J)av. ... ... CaJe and Davison’s Rei>orts, Queen's Bench, 3 vols., 1841 — 

1843 ... Eng. 

(iah* ... ... ... ( lale’s Rejiorts, Exchequer, 2 vols., 1835 — 1830... ... ... Eiig. 

Caz. T.. R. ... ... New Zealand Gazette Ijiiw R(‘.])orts . •••. •• • • N.Z. 

Gib. Cod. ... ... Gibson’s C^odex . I uris Ecelcsiastici Anglicani ... ... ... Eng. 

Cdtf. ... ... ... Giffard's Rejiorts, Chancery, 5 vols., 1857 — 1805 ... ... Eng, 

CDIb. ... ... ... Gilbert’s C-ases in Daw and Equity, 1 vob, 1713- -17 14 ... ... Eng. 

(bib. C4i. ... ... (JilbtTt’s Reports, CUiancery and Exchequei*, fob, 1 vob, 1700 — 

1720 Eng. 

Ciilb. (’. lb ... ... (iilbert’s History and Practice of the Coiu’t of CViuimon Pleas ... Eng. 

(blm. A F. ... ... Gilmour and Falconer’s Decisions, Court of Session (Scotland), 

2 parts, Part I. (Gilmour) 1001 — 1000, Part 11. (J’alconer) 

.1081—1080 ... ••• ^^cot. 

(wb A J. ... ... ( by n and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — -1828... Eng. 

Cilanv. ... ... ... (banville, De Legibus et Consuetudinibus Regni Anglia) ... Eng. 

CRanv. Eb Cas. ... C ! Ian ville’s Election Cases, 1 vob, 1023 — 1024 ... ... .•• Eng. 

Ctlascock ... ... Cilascock’s Reports (Ireland), 1 vob, 1831 — 1832 ... ... Ir. 

Godb. ... ... ... (iodbolt's Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vob, 1574 — 1037 ... ... ... ... Eng, 
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Gouldsb. 

Gow 

Gr 

Griffin’s Patent Cases... 
GwilL ... 


IP 

H. iJc C.... 
H. & N. 


H. & Tw. 
n. & W. 

II. C 

IJ. E. C. 

JT. U. L. 

II. L. (’as. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Hailes ... 

Hale, C. Iv. 

Hale, P. C. 

Han. 

Har. A Ruth. ... 

liar. A W. 

1 1 arc. ... 

Hard. ... 

Haro 

Hawk. P. C. ... 

Hay 

Hayes ... 

Hayes A .To. 

Hem. AM. 
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Saundeis and JMacrac*’s Ck)unty Courts and Insolvency Cases 
(County (’ourts Ca.ses and Ap])eals, ^'oJs. II. and HI.), 2 vols., 
18,52 - 1858 

Sa vile’s Reports, (kmimoii l^hvas, foJ.. 1 vol., 1580 — 1591 
Say(*r's Reports, King’s Bench, fob, 1 vol., 1751 — 1750 
Scottisli .Juri.st, 4() vols., 1829 — 1873 
Scottish Eaw Jle]>orler, 1805 — (current) ... 

Scots Eaw Time.s, 1893 — (cummt) 

Scots Revised Reports 

Scboales and Eefroy’s Rej)ort.s, Chancer v (Ireland), 2 vols., 

1802—1800 * 

Scott’s Reports, Common I’leas, 8 aoIs., 1834 — 1810 
Scott’s New Reports, Common Pleas, 8 vols., 4840 — 1845 
Searlc and Smith’s Rep>orts, Probate and Divorce, 1 vol., 1859 — 

18()0 

Select Ceases in Chancery, fob, 1 vob, 1085 — 1098 (Pt. 111. of Cas. 
in Ch.) ... ...* 

Sessions S(*ttlement (Vases, King's Bencli, 2 vols., 1710 — 1747 
Shaw, (.’ourt of Session (’ases (Scotland), 1st series, 10 vols., 

1821- 1838 

Shaw and JMaclean's Scotch App^eals, House of Lords, 3 vols., 

1835—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1720 — 1808 

lb SI law’s .lusticiary Decisions (Scotland), 1 vob, 1819 — 1831 ... 
P. Shaw’s Scotch Appxials, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vob, 1821 — 1831 
P. Shaw’s ScotHi App>eals, House of I^ords, 2 vols., 1821 — 1824 
Shepp^ard ’s Touchstone of C^ommon Assurances ... 

Shower’s Reports, King’s Bench, 2 vols., 1078 — 1695 ... 
Showier 's Cases in Parliament, fob, 1 vob, 1694 — 1699 ... 
Siderfln’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fob, 2 vols., 1657 — 1670 ... ... 


Can. 
S. Af. 
ScM. 
S. Af. 

Aus. 
S. AE 
Aus. 


S. Af. 

S. Af. 
Scot. 


Scot. 
Can. 
Scot . 
Scot . 
Aus. 
Aus. 
S. Af. 
Can. 
Can. 
Aus. 
Aus. 
Can. 


Eng. 

Eng. 

(’an. 

Ir. 

bhig. 

Eng. 

Eng. 

Eng. 


Eng. 
Eng. 
Eng. 
Scot . 
Scot . 
Scot. 
Scot. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

hhig. 


Scot. 


Scot. 


Scot . 
Scot. 
Scot. 
Scot . 
Scot. 
Eng. 
Eng. 
Eng. 

Eng. 



Reports iNCLrcED in this Work and their Abbreviations. xli 


8im. 

Sim. & St. 

Sim. N. S. 

Skin. 

Sm. <fe Bat. 

Sm. As G . 

Smith, K.B. ... 
Smith, L. C. ... 
Smith, Reg. Cas. 

Smythe 

Sol. Jo 

Spence ... 

Spinks 

Stair Rep. 

Stark. ... 

St^te Tr. 

State Tr. N. S. 
Stewart... 
Stockton 
Story ... 

Stra. 

Stn. M. P/ ... 


Stuart ... 
Stuart . . . 
Sty. 

Sw. 

Sw, <fc Tr. 

Swan. . . . 
Swin. . . , 
Syme . . . 


Simons’ Reports, Chancery, 17 vols., 1820 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826 . 
Simons’ Reports, Chancery, New Series, 2 vols., 1850 — 1862 . 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1081 — 1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol 
1824—1825 ... 


Smale and Oiffard’s Reports, Chancery, 3 vols., 1852 — 1857 
.1. P. Smith's Reports, King’s Bench, 3 vols., 1803 — 1806 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1895 — (current) 

Sinythe’s Reports, Common Pleas (Ireland), I vol., 1839 — 1840 
Solicitors’ Journal, 1850 — (current) 

Spence’s Equitable Jurisdiction of ilie Court of Chancery 
Spinks’ Prize Court Ciises, 2 parts, 1851 — 185(i ... 

Stair’.s Decisions. Court of Session (Scotland), foL, 2 vols., 
1661—1681 


Starkie’s Re])oris, Nisi Prius, 3 vols., 1814 — 1823 

State Trials, 34 vols., 1163—1820 

State Trials, New Scries, 8 vols., 1820 — 1858 
Stewart’s Vice-Admiralty Reports . .. 

Stockton'.s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity J iirisprudence ... 

Strange’s Reports, 2 vols., 1716 — 1747 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 


Sessions Cases (St uart- ) 

Stuart’s Vice-Admiralt y Reports ... 

Style’s Reports, King’.s Bench, fol, 1 vol, 1616 — 1655... 
Swabey's Reports, Admiralty, 1 vt>1., 1855— 1859 
Swabey aiid Trist ram’s Reports, Prolate and Divorce, 4 vols., 
1858—1865 


Swanst-on's Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841 ... 
Syme^’s .lusticiary Reports (Scotland), 1 vol., 1826 — 1829 


Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 


Scot. 
Scot . 
Can, 
Eng. 
Eng. 


Eng. 

EnL^ 

Scot. 

Scot. 


T. & M.... 
T. H. ... 
T. Jo. ... 


T. L. R. 
T. P. D. 
T. Raym 


T. S 

Taml. ... 

Tas. L. R 

Taunt. 

Tax Cas. 

Tay 

Temj). Wood 

Term Rep 

Terr. L. R 

Thom. ... 

Toth 

Town. St. Ti 

Trisi 

Tudor, L. C. Merc. Law 
Tudor, L. C. Real Prop, 

Turn. & R 

Tyr 

Tyr, & Gr 


Temple and Mew's Criminal A]>peal ( -ases, 1 vol, 1848 — 1851... 
Reports of the Witwat-ersrand High Court (Transva^il Colony)... 
Sir T. donos’s Roi)orts, King’s Bench and Common Pleas, fol, 

1 vol., 1667—1685 

The Times Law Reports, 1884 — (current )... 

South African T^aw Reports, Trans vaid Provim^ial Division 
Sir T. Ravmond's ReiJoris, King’s BeiicL, fol, 1 vol., 1660 — 

1683 

Roj)oi‘ts of the Supremo Court of the Ti ansvatil t’olony 
1’a.mlyn’s Re[)orts, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pl(‘jis, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current)... 

Taylor’s King’s Bench Reports 
Manitoba Rei)orts /cmp. Wood 

Term Reports (Duimford and East), fol, S vols., 1785 — 1800 ... 
Territories Law Reports 
N ova Scoti a Reports ( ’riiom.so n ) ... 

Tothill’s Transactions in Chancery, 1 vol, 1559 — 1616 ... 
Townsend M oderri State Trials 

Tristram’s Consistory .fudgments, I vol, 1872 — 1890 ... 
Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Ctuses on Real Property ... 

Turner and Russell’s Reimrts, Chancery, 1 vol, 1822 — 1825 ... 

Tyrwhitt’s Re])orts, Exchequer, 5 vols., 1830 — 1835 
Tyrwhit-t and Granger’s R<*ports, Exchequer, I vol, 1835 — 
1830 


Eng. 
S. Af. 

Eng, 
Eng. 
8. Af. 

Eng. 
S. Af. 
Eng. 
Tasmania 
Eng. 
Eng. 
CaFi. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Eng. 


U. C. Jur. 
U. C. R. 
Udal ... 


U pper Canada .1 urist 

Upper Canada Reports, Queen’s Bench 

Fiji Law R eports ( Udal ) 


Can. 

Can. 

Fiii 


V. L, R. (or V. L. R. L.) Victorian Law' Reports ... ... ... ... ... ... Aus. 

V* R. ... ... ... Victorian Reports ... ... ... ... ... ... ... Aus. 

V« R. (Adm.) ... ... Vict-orian Reports (Admiralty) ... ... ... ... ... Au.*^. 

V. R. L. ... ... Victorian Law Reports ... ... ... ... ... ... Aus. 

Vaugh. ... ... ... Vaughan’s Reports, Common Pleas, fol, 1 vol, 1666 — 1673 ... l^ng. 

Vent. ... ... ... Ventris’ Reports (Vol. I., King’s Bench; Vol. II., Common 

Pleas), fol., 2 vols., 1668—1691 Eng. 

Vern. ... ... ... V ernon’s Reports, Chancery, 2 vols. , 1 080 — 1 719 ... ... Eng . 

Vern. & Scr. ... ... Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vol., 

1786—1788... Ir. 

Ves. .. ... ... Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 ... ... Eng 



xlii Keports included in this Work and their Abbreviations. 


Ves. & B 

Ves. Sen. 

Vin. Abr. 

Vin. Supp 

W 

W. A. L. R, 

W. A. R 

W. A’B. & W 

W. & S 

W.&W.(orW. AW. L) 
W. (\ C 

W. Jo 

W. L. I) 

W. L. R 

W. L. T 

W. N. (preceded bv dat(‘) 

W. N ‘ ... 

W. R 

W. R 

W. R 

W R 

wl w’ A A’R. (or W. W. 
A A*B. L.) 

W. W. R 

Wallis ... 

Web. Pal. Cas. 

Welsh, Reg. Cas. 

Went. Off. Ex 

West 

West /mp. Hard. 

West. Tithe Cas, 

White 

White A l\id. L. C. ... 

Wight. 

Will. Well. ADav. ... 

Will. WoU. A H. 

Willes 

Wilin 

Wils 

Wils. Ch 

Wils. Ex 

Wils. AS 

Will 

Wm. B1 

Wm. Rob 

Wins. Saund. ... 

Wolf. A B 

Wolf. A 1) 

Woll 

Wood 

Y. A. D 

V. A C. Ex 

y. A C. Ch. Cas. 


Y. A X 

Y. B. 

Yolv. 

Yon. 


Vesey and Beames’s Re])ort-s, Chancery, 3 vols., 1812 — 1814 ... 

Vesey Sen.’s Reports, 2 vols., 1747 — ^1756 

Viner’s Abridgment of Law and Equity, fol., 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 6 vols. ... 

Watermeyer’s Reports of the Supreme Court of the ('ape of Good 

Hope, 1857 

West Australian l^aw Rc])orts 
West A uslralian Reports 

Webb, A’Beckett and Williams’ Victorian Reports 

Wilson A Shaw’s Scotch Appeals, House of Lords, 7 vols., 

1825—1835 

Wyatt and Webb 

Workmen’s (bmiiensation Cases (Minton-Senhouse), 9 vols., 

1898—1907 

Sir W. Jones’s Re]>orts, King’s Bench and Common l*loas, fol., 

1 vol., 1020—1040 

South African Law Reports, Witwatersrand Local Division 

Western Law Reporter 

Western Law Times 

Law R<‘por1-s, Weekly Kotos, 1800 — (current) (e.r/., [ISOti] W. N.) 
('alcutta Weekly Notes 

Weekly Reporter, 54 vols., 1852 — 1900 

STitherland ’s Weekly Rei)orter 

Weekly Reporter, re[)orting (‘iises in the Cape I’rovincial 
Division 

Sutherland’s Weekly Reporter 

Wyatt, Webb and A’Beck(*tt. 

Western Weekly Iteports ... 

Wallis’ Re])orts, Chancery (Ireland), 1 vol., 1700 — 1791 

Webster’s I^atent Cases, 2 vols., 1002—1855 

Welsh’s Registry Cases (Ireland), 1 vol., 1882 — 1840 
Wentworth's Office and Duty of Executors 
West’s R(‘f)orts. House of Lords, 1 vol., 18311 — 1841 
West’s Reports /cwp. Hardwicke, Chancery, 1 vol., 1780 — 1740 

Western’s London Tithe (’ases, 1 vol., 1592—1822 

White’s .histieiary lleport-s (Scotland), 8 vols., 1880 — 1898 
White aiul Tudor’s I.eading ('‘ases in Equity, 2 vols. 

Wightwdek’s Rejiorts, Plxchequer, 1 vol., 1810 — 1811 
Willmore, Wollaston, and Davison’s Reports, Queen’s Bench and 

Rail Court , 1 vol., 1887 

\MllTnoj*e, Wollaston, and Hodges’ Re])orts, Queen’s Bench and 

Rail (\)urt , 2 vols., 18.38 - 1839 

Willes’ Reports, Common Pleas, 1 vol., 1787 — 1758 
Wilmot’s Notes of Opinions and .Tudgments, 1 vol., 1757 — 177(> 
Wilson’s R(jports, King’s Bench and (■oinmon Pleas, fob, 
8 vols., 1742 — 1774 

,1. Wilson’s Ri‘])orts, Chancery, 2 vols., 1818 — 1819 

,1. Wilson’s Reports, Excheciuer in Equity, 1 paid, 1817 

Wilson and Shaw’s Scotch A}>])eals, House of Lords, 7 vols., 

1825—1835 

WimJis Re]>orts, Common Ph'as, fob, 1 vob, 1021 — 1025 
William Blaekst one’s Jloports, King’s Bench and Common I3eas, 
fob, 2 vols., 1740 — 1779 ... 

AVilliam Robinson’s Re]>orts, Admiralty, 3 vols., 1838 — 1850 ... 
Williams’ Notes to Saunders’ Rejwts, 2 vols. 

Wolferst an and Bristowe’s Election Cases, 1 vob, 1859 — 1804 ... 
Wolfei stan and Dew’s Election Ceases, 1 vob, 1857 — 1858 
Wollaston’s Reports, Bail Court and Practice', 1 vob, 1840 — 1841 
Wood’s Tithe (\ases, Exchequer, 4 vols., 1050 - 1798 

Y oung’s Vit.*e-Admiralt y Reports ... 

Younge and Collyer’s Reports, Exchequer in b]quity, 1 vols., 

1833— 1841 

Younge and (^ollyor’s Reports, Chancery Cases, 2 vols.. 1841 — 
1848 

Younge and Jervis’ Re])orts, Exchequer, 3 vols., 1820 — 1830 ... 
Year Books ... 

Yelverton’s Rc])orts, King’s Bench, fob, 1 vob, 1002 — 1013 ... 
Younge’s Beports, Exchequer in Equity, 1 vob, 1880 — 1832 


Eng. 

Eng. 

Eng. 

Eng. 


S. At. 
Aus. 
Au5. 
Auf. 

Scot. 

Aus. 

Eng. 

Eiig. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 

S. Af. 
Ind. 
Aus. 

Can. 

Ir. 

Eng. 

Ir. 

Eng. 

J^ng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Kng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



ABBIiKYIATIONS 

USED IN THIS WORK. 

(For Abbrtivialions usod in citing Kojv>rtR, see pp. xxvii xiii, anir.) 


Act. 

A dmlty 

AlTd. 

Aflg. 

Akt. 

Arion. 

Apia. 

Ap}K;t. 

Appln. 

Ajipln. 

Applt. 

Apprvd 

Arbn. 

Aitdibp 

Aj‘i. 
Assce, 
Assocn. 
A.-G. . 


To I* Act iengescllHchajt. 

Admiralty. 

AHirmed. 

Attirinirig. 

.. Akticngcs«dischafi : Vkticiiolagcl : Aktics<*bkal)td . 

Anonymous. 

.. Applied. 

.. Applicant. 

Application. 

.\p[)lication to Ib'gisilcr a ']'rade .Mark. 

Appellant. 

.Ap]>rov«Hl. 

Arbitration. 

.. Archbishop. 

. , Article. 

.. Assurance. 

Association. 

.. Att <)rTU‘y-(ienoral. 


n. a , 

Bkpc'V. . 
JlkpF 
Bldg. Soc. 
Bp. 


Borough (Council. 
lhinkriipl.cy. 
.Bankruj>t. 
Building Sficiety. 
Bishoj*. 


A. 

V. A S. 
<\ C. A. 
(I C. H. 
( ( \ K. 

V. JL. B. 
C. L. Yi 
Ft. of F 
i\ of R. 
( ^ale. Hr 
Fo. 

(V>-o)>. / 
Foinrs. 

< 'onsd. 
Forpn. , 
Ft. 


B. By 


Assocn. 


Ikjui t of A}>peal. 

City & South Boiidon Hailwa>' <\>. 
t hurt of Criminal Ap)>eal. 
(hunty(k)urt link's. 

(kuirt of Crown tkistis Rosiu*ved. 
(%)mmon Baw l*rt>cedin*e Act. 
Fentral Bondon Kail way (V). 

(hurt of Fk|uit 
thui't of Review. 

Caledonian Rai!\N'ay F(». 

Company, 

Co-operative Supply Association. 
Conn 1 1 i ssioners. 

Cc>nsid<*red. 

(hr])orntion. 

(hurt . 


13. i \ 
Deft. 
Distd. 
Dbtd. 


Divisional ihur< . 
Defendant. 
Distinguished. 
Doubted. 


Keel. Comrs. 
Keel. Ct. 

Kx. Ch. 
h\r p. . 
Exch. . 
Exor. . 


, , Ectdesiastical ( 'onii n i ssioners . 

Ecclesiastical ('ourt. 

.. Ex(;liequer Chambiu*. 

.. Ex parte. 

,, Excheqiiei*. 

,, Execut.f>r. 



xUv 


Abbrkviations. 


Kxoiship 
15xpld. . 
Ji:xtd. . 
Exirix. . 


for Executorship. 
,, Explained. 

, , Extended. 
Executrix. 


Vnlid, 


Followed . 


<i. S. W. Ky. Co 
C, i \ Ky. Co. 

<;. K. Ky. (^o. 

<i. N. of >Scoiland 
C. N. Ficc. ^ Kron 
C. Is. Kv. C'O. 

(i. S. .V \V, Ky. Co 
(;. W. l^Y. (V>. 
<ilov(. . 

(;rdiis. . 


Ky. Co. 
iipton Ky. CV 


of Ireland 


Glasgow & South Western Kail way Co. 

,, Great Central Kailway Co. 

Great Eastern Kail way Co. 

Great North of Scotland Kail way Co. 

,, Great Northern, Piccadilly Krompton Itailway Co, 
Gr<;at Nortiiern Kailway C(». 

Great Southern ^ Western Kailway Co. of Ireland. 

,, Great Wc\stcrn Kailway C^o. 

,, GovernriK^nt. 

Guardians or (iiuirdians of t)K‘ iV>oi-. 


11. (\ f>f A. 
H. L. . 
Till. T. . 


High Coui't of Australia. 
House; of l^ords. 

H ilary Term. 


1. K. ( V)rms. 
Insets . 


.. Inland Kc venue 1 Commissioners. 
Insurance. 


. 1 . 1 . 

tlud. A< i 


Justices. 
Judicature Act. 


Ij, iV U. Ky. (Co. 

1j. A: N. W. Ky. Co. 
1.. S. W. Kv. Co. 

E. Y. Kv. Co. . 

L. K. . 

lu, K. A S. i \ Ky. Co. 

Ji. C . . 

E. <C. A: IK Ky. Co. 

E. C. C. 

Ij. IClec. Ky. Co, 

Ji, (C Hoard . 

E.J. . 

E..r.r. . 

E. T. .Y S. Ky. (Co. . 


Eondon Ac Briglilon Kailway (V). 

Eondoii At North W(;stern Railway ('o. 
Eondon South Wost/orn Kjtilway Co. 
Eancashire Ac Voikshire Railway ('o. 
Tjocal Board. 

Eondon, Kiighton A South C’oast Railway 
1 x>rd ( Jl 1 a.i i cellor . 

Eondon, Chath.am A Dover Railway Co. 
Eondon County (V)uiicil. 

Eondon Electric Railway Co. 

Eocal Government Board. 
liOrd Justice. 

Eords J ustices. 

Eondon, Tilbury Ac Southend Railway (^'o. 


IVE S. Act 

M. S. A E. Ky. Co. 

Mags. . 

Meiitd. 

M<*t. Disf. Ky. (?o. 
Met. Kv. Co.. 

Mid. CE' W. Kv. Co 
Mid. Ky. <^o. 

Mtge. . 

Mtgee. . 

Mt gor. . 


Merchant Shipping Act. 

Manchester, Sheffield A Eincolnshire Kailway (’f). 
Magistralx'S. 

MenI ioiKHl. 

iMeiropolitan Distriirt Kailway Co. 

M<*ti*opolitaii Kail way (-o. 

Midland Great Westcnni Kail way (V). 

id la lid Kailvay Co. 

Mort gagt‘. 

Moi'tgagee. 

Mortgagor. 


N. B. Rv. Co. 
N. E. Rv. Ct>. 
N. F. . 

N. P. . 

O. 

O. H. . 

Overd, . 


North British Kail way Go. 
Nortli F.astern Kailway Co. 
Not Folhnved. 

Nisi Prius. 

( )rdc‘r. 

Outer House. 

Ovi*rriih‘d. 


P. C. 
Petn. 
Pltf. 


l^rivy Coiiiieil. 

Petition or Eh*et ion Ptdilion. 
PlaintilY. 


K. C. . 

R. D. C. 

K. S. A. 

R. S. C. 

Refd- . 

Regn. of Trade IVIk. 
Kegr. of Trade Mks. 
Resp. 

Bestg. . 

Revsd. . 

Kevsg. . 

Ky. Co. 


Rural <.\:iuuciJ. 

Rural District ( ’ouneil. 

Kural Sanitary Authoiity. 

Rules of the Suju'eme (-ourt, 1K83. 
Ref erred. 

Registration of Trade Mai’k. 
Registrar of Trade IVlarks. 
Res})ondent. 

Restoring. 

Reversed. 

Reversing. 

Rail. Co, or Railway Co. 



Abrrf-viationf 


xlv 


S. V. . 


S. ( (name of colony following) 

8.’ lo! Sc C, Ry. Co. 

8. E. Ry. Co. 


8 . 1 >. . 

8.8. Co. 

8ect. 

8ot. r^nd Act 
Scdtlint. 

8oc. 

8oc. Anon, 
8olr. 


forKaiiu* Caso. 

,, Suprtime (^oui t of a ('olony, 

,, S<‘ttled KsiaU^s. 

South East>ei*n Chatham Railway Co. 
,, South Eastern Railway Co. 

.. Same Point. 

, , Stean ishi ] > ( ’o. 

.. Section. 

.. Settled Land Ait. 

.. Settlement. 

Socic‘ty. 

,, Soei^de Anonyme, etc. 

.. Solicitor. 


'frade Mk. 
Tram. Co. 


,, 'Trade Mark. 

'I'ramways (\>m|>any. 


V. . 

IJ. 1). C. 

C. S. A. 

Ijnion Assmt. Coin 
Crhan S. A. . 


Crban Council. 

Crhan District Council. 
Cnited States of America. 
I'nion Assessment Committee. 
Crhan Sanitary Authoiity. 


V.-C. . 

V. \. c. 


\’ice-( 'ha.ncellor. 

ce - A dm i ra It y ( m t . 




MEANING OF TERMS 

USED IN OLASSIE YINU ANNOTATINO CASES. 


The different ex]»r<‘ssi(>iis ust‘d to desci ibe the efTect of tln^ ;inin>taling t iLses have tlie 
following meanings, and 1 lie classification of th<‘ annotating <*as<'s has het‘n dom* strictly 
in accordam'c with tlu‘se meanings. Tlu‘ annotating (Jises are listcui chionologically 
excej^t such as are t lassitied as “ |{eferr4‘il to ’’ or “ M(‘ntioniHl. " I'lie.-^e come at tlie end 
and are arrang(*d in/rr .sc in clironologic al order. The teiins hscmI in classify ing the anno- 
tating cases ai*(* as follows ; 

‘‘ Aitlied ” (yV]*]d.).— This e\pi(‘ssion is used to d(‘nofe tin* fact that the princi]>h" of law 
enunciated in tiu* annotat<‘<l c ase has hei^n applied to a new set of facts and l ircurn- 
stances in the annotating cas(\ 

“ ArrnovKi) ” (Apfirvd.). — Tliis (‘xpri'ssion is ust‘d to ileiiote thi‘ tact that the annotati'd 
ease has Ijeen c,onsider(*d to he good law in tlie annotating case w’h(*re tlu^ latter 
is in a higher court than tJie forinei*. 

‘‘ Oonsii>]:hkj> ((Viusd.).- -This ex]>ri‘ssion is iis<‘d wheie the remarks in tlie auTiotating 
case are diwoid of a-dym-se criticism and meridy denote th(^ giving of mori‘ or less 
careful consideration to the annotated cas<x 

“ DjsxinoUIshed ( I )istd.).— This exprexssion is used where tJi<‘ (uirlier cast* is not net‘es- 

sarily douhted, hut where somt* (‘ssential dilTcrenct* (t*itht‘r on the facts or in law) 
between it and the annotated east* is point t*d out» 

“ Doubted (Dhtd,),— This expression is used wdu*rt* the court in tin* ajinotatjng cast*, 

without delinit(*ly gtang to the length of saying that tht* annotated east^ is wrfing, 
adduces j-ea.sons wdiich se(*m to show’ that it is not accurate. 

“ Explained (Exjild.). -Tiiis exj)rt*ssion is us(*d wdit*it* Hit* earlier case is not ne(‘<‘ssarily 
doubted, hut tin* dt*cision arrived at is justilied or account.(‘d ftir by <*aUing at t<‘ntion 
to some ])oiiit of fact ort>f law’ whieli is usually, hut not iu‘(M‘ssari]y, one not obvious on 
the face of the report. 

“ Extended ' (t^xld.). Eompart* “ Apj’JJed,” N/fynv/. 

“ Eollowej) ’* (Eolld.). — Tliis exjuf.^sion is used to denote* that the* same* pi‘in(*iple*s of law 
are api>Iied in the two casf*s. It do<*s not- iie*eessarily imply that the* facts are* suh^ 
stantially ident ical in the* twei cas(‘s. 

Not EeiLLOWED (N.E.). — (Viupiare* “ Im.u.lowed,” supra, tei w hich it is tlu* a-dv(*]se*. 

“ OVEBBULED (Ovei'd.), — TJlis e*xj»rcssion is used whe*ie the* annotating ease* is ein sub- 
stantially ieJemtical facts wdth tlie* annotate*el ease* and in a highe;r court and the* rule* 
in the lattf*r e ase is hedd to he* wrong. 

Eeferbed " (Held.). — This ex|)re*ssion is use*<l only where* the aimejtatiiig e ase* de*als with 
the pe>int of t he* I >ige^st ]>aragiaph ariel is wuthemt ee)mme*nt e>f any d<*linite* charaete*r 
on the case* aruuitated, anel wherethe*r(* is no elelicate* shade* e>f aj)jae)\ al or elisa ppreival 
which Avoukl justify the* use^ of any of the foregoing w’orels. 

Menti(_)Ned ” (^lentd.). This exprt*ssi<m is used only w'he*r<* iieiie* of tin* fe>re*going te-rnis 
apply. In e)t.Iie*r worels, it is used ejnly where the e;ase annotate‘el is (‘ite*d ein a point 
having nothing to do wdth the point in the Digest paragra]>h. 
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Of the two great systems of law which together control the lives of 
nearly all the civilised and most of the uncivilised populations of the 
world, the one looks for its origin to a city on the Tiber and the other to 
Westminster Hall and the Assizes. The history of the Roman law 
and its developments cover about twenty-five centuries, whereas the 
growth of English law from the reign of Edward I. is but about 600 
years. Lord Bryce in 1901 estimated that there were probably 180 
millions of civilised persons (without counting the natives of India) 
who lived under the English common law, while the number living under 
some modern form of the Roman law was still larger. Geographically 
the English common law is in force in the United Kingdom with the 
exception of Scotland ; tliroughout the British Emjure, with the chief 
exceptions of South Africa, British Guiana., Quebec, Mauritius and 
Ceylon ; and in the slightly modified form of American common law, 
throughout the United States with the exception of Louisiana. The 
Roman law on the other hand, modified by local laws and legislation, 
extends over the Continent of Europe and elsewhere. In some cases, 
as in France, the actual system of law is of Roman descent ; in others, 
e.g., the States of Germany, the system, though not descended from the 
Roman, has been closely assimilated to the Roman law by large 
importations ; while in other countries, such as Russia, Norway, 
Sweden and Deixmark, which have borrowed much of their law from 
other European countries, the leading principles of Roman jurisprudence 
prevail. 

On comparison of these two great systems of law — which may be 
generally described as the Continental system and the system of the 
English-speaking nations — one of the most strildng differences is the 
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reliance upon and binding character of judicial decisions in our own 
system, and the absence of their binding character and their com- 
paratively slight importance in the other system. On the Continent, 
the Codes of Prussia and Austria provide that judgments shall not have 
the force of law, and though the Codes in France, Italy , and Belgium do 
not touch the point, the rule in all these countries is substantially the 
same, namely, that previous decisions are not authorilative, with 
certain very limited exceptions. 

Among us, on the other hand, it has long been established that our 
courts are arranged in ranks, and those of each rank are, generally 
speaking, bound by the decisions of courts of the same or a higher 
rank, and that the House of Lords is bound by its own decisions. The 
decisions of the Judicial Committee of the Privy Council are in general 
binding on the courts in the British Dominions and Colonies overseas. 
The binding character of a decision of course only exists in cases where 
the principle of the former decision applies, and it is a recognised 
function of the court, when not following a decision which on its face 
may appear to be applicable to the case in hand, to state the giounds 
on which it is distinguished. 

Thus the judgments of our judges not merely decide the case in 
hand, but declare the law. It is a fundamental theory of our law that 
the judges “ are the depositaries of the laws, the living oracles who 
must decide in all cases of doubt.” 

It is from this privilege of 'making a binding rule of law, which is 
attached in certain circumstances to the decisions of our Superior Courts^ 
that the common law of England, the foundation of our system of law, 
has for the most part arisen. Out of this privilege have sprung our 
various instances of judge-made law, which declare what in novel 
circumstances is most consonant with well-knoMTi legal principles, for 
instance, in cases priniae impressionis, or where a question of public 
policy arises, and to some extent in cases involving modern rules of 
equity. 

The fact that the decisions of our com’ts were the main source of the 
common law led to great importance necessarily being atiached to 
accurate records of them. 

Hence, from the first Year-books of Edw'ard I. onwards, the study and 



Introduction. 


Ixxxix 


practice of law reporting has gradually increased and developed in this 
country from an original jejune paragraph to the arrays of elaborate 
and learned reports which now exist ; and by the experience of many 
generations, the practice as regards the principles of selection of cases 
for report out of the large number of judgments delivered has become 
well established ; but even so the mass of reported cases during the last 
600 years has been so great that special means of dealing with them 
became long ago necessary. 

In this way abridgments and digests of cases originated and grew up 
in this country. They are the special and essential fruit of our system 
of law and our tradition of stare decisis, and have gradually extended 
from abridgments of small size, or digests of cases on some special 
branch of law, to large works endeavouring more and more to deal with 
the whole body of the law. 

A digest of cases provides the practitioner with the main basis of his 
argument before the court, since legal arguments, like judgments, are 
in almost all instances founded on rejjorted cases. A digest collects all 
the reported cases on each subject, and gives their history Avith a com- 
pleteness not usually possible in a text-book or treatise. Further, a 
digest of cases not only prepares the way for an orderly statement of 
principles in a certain branch of the law (as by a codifying statute, such 
as the Sale of Goods Act), but also in itself has certain advantages 
over a Code, since a Code gives only the general ijrinciples, whereas a 
digest gives not only the principles, but copious instances of their 
application. 

The importance of the decisions of the Supreme Court of the United 
States has been so often dwelt upon in our highest Appellate Courts 
that it is tmnecessary to do more than allude to it. But it is perhaps 
not so clearly remembered in this country what a vast importance 
our reported decisions exert in the courts of the United States. As 
regards also the Superior Courts in the British Overseas Dominions 
and Colonies, their decisions, though not binding in ouf courts, are 
recognised often to be monuments of learning and to be most useful in 
elucidating difficult questions of law. 

The reputation of British law and British justice stands supreme 
throughout the world, as the unquestioned acceptance by the Overseas 
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DominionB of the decisions of the Judicial Committee of the Privy 
Council and the suits by subjects of foreign States in the courts of this 
country, instead of in those of their own country, testify. A work which 
through the English cases collected in its pages traces the source and 
gro^vth of that law, and which shows through the cases decided in the 
courts of the Overseas Dominions and Colonies its application to and 
development under the different and various conditions of life in the 
British Empire, and which illustrates how old principles of law have been 
applied and will have to be ai)plied to the new combinations of circum- 
stances which have arisen overseas and are now likely to arise in this 
country under the new conditions of commerce born of the War, vail, it 
is believed, not only stimulate the study of the science and art of our 
law amongst ourselves, the subjects of India, the Overseas Dominions 
and the Colonies, the Unit ed States of America and those foreign States 
which already regard with favour British law and British justice, but 
will also help to forge yet another link in the chain of affection and 
esteem which holds this Empire together. 

For as has been observed : “ Doubtless the most significant and 

momentous fact of modern history is the wide diffusion of the English 
race, the sweep of its commerce, and dominance of its institutions, its 
imperial control of the destinies of half of the globe.” And whilst in 
many resj)Octs it is true that the Overseas Dominions and Colonies 
have modified various characteristics of our institutions to meet the 
requirements of their national life, yet they have generally retained 
the outstanding features of our legal system, an institution which is 
in truth one of the cornerstones of the Empire and stands for freedom 
and purity of justice wherever the British flag flies. It was in order 
to uphold that freedom and all the principles of right which are so dear 
to the Empire, that her sons came together from all quarters of the 
world and fought and learned to appreciate more fullj^ the sterling 
qualities of each other during the great War that has ravaged the -world 
for the last four years. 

Now, when the dawn of Peace has arisen and the bonds of friendship 
between the English-speaking races are daily becoming more secure, 
when this country is confronted with the problems of reconstruction 
and the reorganisation of its commerce and industry, is a fitting moment 
to produce a “work that side by side will trace the source and growdh of 
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the law of England and of the Empire, so that the Overseas Dominions 
will see the development not only of our own law, but also its influence 
on the growth of their law, and we in this country shall learn how they 
have approached and decided problems which they in the infancy of their 
national life have had to overcome, and which we from our close contact 
with them during the War and in our new strength are bound to meet in 
the ora of Peace we hope is now opening out before us. 

T. WILLES CHITTY. 
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Part I. — Definitions. 


Sect. 1.~-ACT10N AND OTHER LIKE 
TERMS. 

Sub-sect. 1. — ^Action. 

A, Under Judicature AcU 1873 (c. 66). 

1. Essential features — ^Plaintiff & defendant.] — 

The words “ rules of ct.** in s. 100 of the above Act 
are not confined to rules of the High Ct., & the term 
“ action includes any civil proceeding in which 
there is a pltf . who sues & a deft, who is sued in re- 
spect of some cause of action as contrasted with 
proceedings such as statutory proceedings which are 
embraced in the word “ matter ” (Buckley, L.J.). 
— Johnson v. Refuge Assubance Co., Ltd., 
[1913] IK. B. 269; 82 L. J. K. B. 411 ; 108 L. T. 
242 ; 29 T. L. R. 127 ; 67 Sol. Jo. 128, C. A. S. C. 
No. 8, post, 

2 . Judgment against defendant pos- 

sible.] — Roberts v, Battersea Metropolitan 
Borough, Nos. 6, 15, 27, 28, 70,posL 

3. Award — ^Application to enforce.] — ^An applica- 
tion for a rule calling on a party to show cause 
against his paying money according to an award 
which has been made a rule of ct. is not made in an 

action” within R. S. C. (1875), O. 53, r. 2 (see, 
now, R. S. 0. (1883), O. 52, r. 2 ). — Re Phillips & 
(illLL(1876), 1 Q.B. D. 78; 45 L. J. Q. B. 136; 
24 W. R. 158. 

4. Administration bond — ^Application to enforce.] 

— An application for the assignment of an adminis- 
tration bond with a view to its being enforced 
against the sureties is not a proceeding in any 
“ action” within R. S, C. (1875), O. 53, r. 2 (eee, 
now, R. S. O. (1883), O. 52, r. 2 ). — In the Goode of 
Cartwright (1876), 1 P. D. 422 ; 34 L. T. 72 ; 40 
J. P. 104 ; 24 W. R. 214 ; 3 Char. Pr. Cas. 399. 

6. Certiorari.] — Roberts v. Battersea Metropo- 
litan Borough, No. 2, anfc; Nos. 15,27,28,70,po8L 

6. Counterclaim.] — A counterclaim cannot be 
deemed an “action,” it not being commenced by 
writ of summons. — McGowan v. Middleton (1883), 
11 Q. B. D. 464 ; 52 L. J. Q. B. 355 ; 31 W. R.835. 

Fop full arms., sec Set-off & Counterclaim. 

7. For purposes of transfer.] — A deft, to an 

action in the Ch. Div. counterclaimed for libel & 
slander ; — Held : the word “ action ” in B, S. O., 
O. 36, r. 2, did not apply to a coimterclaim so as to 
entitle deft, to have the action & counterclaim 
transferred to the K. B. Div. for a trial by a judge 
with a jury ; though the ct. might exercise its dis- 
cretion & send the issues raised by the counterclaim 
to be tried by a judge with a jury. — Kinnaird 
(Lord) v. Field, [1906] 2 Ch. 361; 74 L. J, 

Ch. 692 ; 93 L. T. 190 ; 64 W. R. 85 ; 21 T. L. R. 
682 ; 49 Sol. Jo. 670, C. A. 

Annotation : — Befd. U- v. Wostminsior Assint. Coin., II. t\ 
Islington Assint. Com., [1917J 2 K. B. 215. C. A. 

See, further^ Set-off & Counterclaim. 

8. County court action.] — ^The word “ action” in 
s. 100 includes a cty. ct. action, since such an 
action is a civil proceeding commenced in manner 
prescribed by rules of ct. ; & therefore an order of 
the Div. Ct. dismissing an appeal from a judgment 
in a cty. ct. action commenced by plaint is a final 
order in an action, &; not “ in a matter not being 
an action,” within R. S. C., O. 58, r. 15 .— Johnson 

Refuge Assce., No. 1, ante. 

Information.] — The term “ action ” in R. S, 
LJ., O. 1, r. 1, includes an action (formerly known as 
Information) by the A.-G. at the relation of a 
for which proceeding the title “ information” 
giould no longer be used. — A.-G. v. Shrewsbury 
B»n>aE Co. (1880), 42 L. T. 79. 


10. Interpleader proceedings.] — An interpleadci 
issue was ordered to be tried by jury. The case 
was tried & verdict passed for defts. A new trial 
was granted on the ground of misdirection. Pltf. 
gave notice of trial to be by a judge alone without a 
jury under R. S. C., 0. 36, r. 2 HcW ; he was not 
entitled to do this, because interpleader proceed- 
ings were not an “ action ” within s. 100. — 
Hamlyn V. Bettbley (1880), 6 Q. B. D. 63 ; 60 
L. J. Q. B; 1 ; 43 L. T. 790 ; 29 W. R. 276, C. A. 

Annotaiiona: — Distd. Hartmontv. Foster (1881), 8 D. 

82, C. A.; James v. RlckneU (1887), 20 Q. B. D. 164. 
Reid. R. V. Westminster Assmt. Com., R. v. Islington 
Assmt. Com., [19171 2 K. B. 216, C. A. 


11. Mandamus.] — ^An application for a preroga- 
tive writ of mandamus is a civil proceeding com- 
menced otherwise than by writ in manner pre- 
scribed by rules of ct. & is an “action” within 
s. 100 of the above Act.— R. v. Westminster 
Assessment Committee, Ex p, London & Pro- 
vincial Victuallers, Ltd., R. v. Islington 
Assessment Committee, Ex p. Royal Agricul- 
tural Hall Co., [1917] 2 K. B. 215; 86 L. 
J. K.B. 1161; 116 L.T. 641 ; 81 J. P.221; 61 Sol. 
Jo. 299 ; 15 L. G. R. 362, C. A. 

12. Originating summons — When action.]-^An 
originating summons was taken out for adDainis*' 
tration of real & personal estate. The summons 
was dismissed. On appeal to the C. A. a prelimi- 
nary objection was taken that the api)eal was out 
of time because notice of appeal had not been given 
in due time: — Held : (1) an originating summons 
taken out under R. S. C., O. 55, r. 3, was a civil 
proceeding commenced otherwise than by writ in 
manner prescribed by rules of ct., & was an 
“ action ” within s. 100 ; (2) it was not “ a matter 
not being an action ” within R. S. C., O. 58, r. 15, 
& the preliminary objection failed . — Re Fawsitt, 
Galland V. Burton (1885), 30 Ch. D. 231 ; 65 L. J . 
Ch. 668; 53 L. T. 271 ; 34 W. R. 26, C. A. 
Annotaiimia : — Distd. He Busflold, Whaley v. Bu8fleld(1886), 

32 Ch. D. 123. PoUd. Gee v. Bell (1887), 36 Ch. D. 160. 

Befd. Re Robinson, P*ickard v. Wheatcr (1885), 31 Ch. D. 

247 ; Re Binstead, Exp, Dale, [1893] 1 Q. B- 1®?' * 

Johnson v. Refuge Assoc., [1913] 1 K. B. 269, C. A. ; R. v, 

Westminster Assmt. Com., R. v. Islington Assmt. Com., 


[1917] 2 K. B. 215, C. A. 


13 , ,] — ^An originating summons under 

R. 8. C., O. 65, r. 3, is an “ action ” within s. 100, 
& is not “ a matter not being an action ” within 
R. S. C., O. 58, r. 15.— Rc Vardon^s Trust (1885), 
55 L. J. Ch. 259, C. A. 


For full auns., see Equity. 

14. .] — Senible : there is no general rule 

that pltfs. are justified in proceeding by action in- 
stead of by originating summons because they de- 
sire to have a receiver appointed. An originating 
summons under R. 8. C., O. 55, r. 3, is an “ action.’ ' 
—Gee V, Bell (1887), 35 Ch. D. 160 ; 56 L. J. 
Ch. 718 ; 56 L. T. 305 ; 35 W. R. 806, 

For full anus., see Mortgage. 

16. When not action.] — ^An originating 

summons is not an “ action ” in the sense that it is 
a proceeding commenced against a person as deft. , 
or a proceeding in which there is all the possibility 
of counterclaim, &c., as in an action (Buckley, 
L.J.). — Roberts v, Battersea Metropolitan 
Borough (1914), 110 L. T. 666 ; as roptd. 78 J. P. 
205 ; 12 L. G. R. 898, C. A. 8. C. Nos. 2,6, ante ; 
Nos. 27, 28, 70, post, 

13 , ,] — An originating summons at the 

instance of the A.-G. was served on W., who in 
turn served a notice under R. 8. 0., O. 16, r. 66, 
claiming contribution from E.’s exoijs. : — Held : 
(1) third party procedure was only applicable to an 
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Action. 


8ecl> 1. — Action & other like terms ; Suh-sect. 1, 

A. B. C. & D.1 

action ; (2) an originating sununons was not an 
“ action ” for this purpose. — Be Wilson, A.-G. v. 
Woodall (1890), 46 Ch. D. 266 ; 60 L. J. Oh. 101 ; 
68 L. T. 100 ; 39 W. B. 68. C. A. 

Annoiaiima : Roberts v, Battersea Metropolitan 
Borou«rh (1914), 110 L. T. 566, C. A. Mentd. H. v. 
Westminster Assmt. Com., R. v, Islingrton Assmt. Com., 
11917)2 K. B. 215, C. A. 

11s Suit In equity. — suit commenced before 
Nov. 1, 1876, is not an “ action ** as defined by 
s. 100 . — Darcy v. Whittaker (1876), 33 L. T. 778 ; 
24 W. R. 244. 

•.] — Under the above Act all proceedings 
by a mtgee., whether to enforce the personal cove- 
nant for payment against mtgor., or to enforce the 
security by proceedings formerly known as suits in 
equity, are called “ actions. ’’-—S utton r. Sutton, 
Nos. 43, 66, 82, post. 

Annotation : — Ezpld. Be Turner’s Estate, Turner v. Spencer 
(1894), 13 R. 132. 

For full anns., see S. C. No. 82, post. 

B. Under County Courts AcU 1888 (c. 43), 

19. Admiralty action.] — In an Admlty. act ion for 
collision, where pltfs. demanded a jury & defts. de- 
manded two nautical assessors: — Held: (1) the 
word “ action ” in s 101 did not include an Admlty. 
action for collision. Qu.: whether it included 
Admlty actions at all. — T he Tynwald, [1895] 

P. 142 ; 64 L. ,T. P. 1 ; 71 L. T. 731 ; 43 W. R. 
509 ; 11 T. L. R. 94 ; 7 Asp. M. L. O. 539 ; 11 R. 
690, D. C. 

Annotation : — Eztd. The Theodora, [1897J P. 279. 

20. .] — In a proceeding in rem in a cty. ct. 

under Cty. Cts. Admlty. Jurisdiction Amendinent 
Act, 1869 (c. 61), s. 2 (1), by a shipowner against 
cai^o owners for balance of freight, defts. counter- 
alaimed, under the same sub-sect., for £100 damages 

or wronrful arrest of the car^o, &, under Cty. Cts. 
Act, 1888 (c. 43), s. 101, requ&ed a jury to bo sum- 
moned for the trial of the action : — Held : this be- 
ing an Admlty. cause defts. were not entitled as of 
right to a jury, for the word “ action ” in s. 101 
did not include Admlty. actions. — T he Theodora, 
[1897] P. 279 ; 66 L. J. P. 60 ; 76 L. T. 627 ; 46 
W. R. 167 ; 13 T. L. R, 350 ; 8 A^. M. L. C. 259, D. C. 

21. Bankruptcy motion.] — Tne high bailiff of a 
cty. ct. levied two executions against the goods of 
a debtor. He then received an intimation that a 
petition was about to be filed, & a motion was made 
by the trustee in bkpey, under Bkpey. Act, 1883 
(c. 62), s. 46. At the hearing a preliminary objec- 
tion was taken that the formalities prescribed by 
Cty. Cts. Act, 1888 (c. 43), ss. 62, 63, 64, were not 
complied with : — Held : the motion was not an 
“ action ” within those sects. & the objection must 
be disallowed. — Re Locke (Lock), Ex p. Popple- 
ton (1890), 63 L. T. 320 ; 39 W. R. 16 ; 6 T. L. R. 
384 ; 7 Morr. 184. 

22. Counterclaim.] — An action was brought in 
the High Ct. Sc deft, counterclaimed for slander. 
Pltf. having become bkpt., the trustee in bkpey. 
obtained a stay as to the claim in the action : — 
Held : the counterclaim, although the issue raised 
by it was the only issue left for trial in the action, 
could not be treated as an action ” for the pur- 
pose of remitting to the cty. ct, under s. 66. — 
Dblobbbl-Flipo (Dalobbel-Plipo) V. Varty, 
[1893] 1 Q. B. 663 ; 62 L. J. Q. B. 398 ; 68 L. T. 
797 ; 42 W. R, 48 ; 37 Sol. Jo. 426 ; 6 R. 347. 
Annotation : — Folld. Guilford v. Lambeth, [1894] 2 Q. B. 832. 

28. Garnishee order.] — There is no appeal from a 
garnishee order imder C. C. R., 1876, for it is not a 
decision in an “ action or cause ” within the above 
Act. — M ason v, Wirral Highway Board (1879), 4 

Q. B. D. 469 ; 48 L. J. Q. B. 679 ; 27 W, R. 676. 
S. 0. No. 93, posts 


24. Interpleader.] — Interpleader proceedings were 
not “ actions ’* within Cty. Cts. Act, 1867 (c. 142), 
s. 13 ; an appeal did not lie, even by leave of the 
judge, from the decision of a cty. ct. in proceedi^s 
in interpleader, where neither the money claimed 
nor the value of the goods or chattels claimed, or of 
the proceeds thereof, exceeded £20. — CoLLls v. 
Lewis (1887), 20 Q. B. D. 202 ; 67 L. J. Q. B. 167 ; 
67L. T. 716; 36 W. R. 472. 

But see, now, Cty. Cts. Act, 1888 (c. 43), s. 120. 

25. Warrant of execution. ]-^A warrant of execu> 
tion issued out of the Palace Ct. was not an “ action 
or suit ” within Cty. Cts. Act, 1849 (c. 101), s. 13, Sc 
was valid although issued after the passing of that 
Act. — ^Braham V. Joyce (1849), 4 £xch. 487 ; 19 
L. J. Ex. 1 ; 14 J. P. 39. S. C. No. 69, post. 
Annotation : — Distd. Heuderson v.Preeton (1888), 21 Q. B. D. 

362, C. A. 


C. Under Public Authorities Protection Act, 1893 
(c. 61). 

See, generally. Public Authorities Sc Public 
Officers. 

26. Admiralty action.] — An Admlty. action in 
rem is not an “action” within s. 1 (a). — The 
Burns, [1907] P. 137 ; 76 L. J. P. 41 ; 71 J. P. 
193 ; 23 T. L. R. 323 ; 61 Sol. Jo. 276 ; 10 Asp. 
M. L. C. 424 ; 5 L. G. R. 676, C. A. 

27. Certiorari.] — Proceedings in the K. B. Div. for 
a writ of certiorari to quash surcharges made by the 
auditor of the Local Govt. Board are not an 
“ action ” within s, 1 entitling the auditor to solr. & 
client costs. — Roberts v. Battersea Metropo- 
litan Borough, Nos. 2, 5, 15, ante; Nos. 28, 70, poet. 

28. .] — The “action,” prosecution, or other 

proceeding spoken of must be one commenced 
against a “ person ” as a deft. Sc it must be one in 
which a judgment can be obtained against deft, 
against whom it is brought (Buckley, L.J.). — 
Roberts v. Battersea Metropolitan Borough, 
Nos. 2, 5, 16, 27, ante ; No. 70, post. 

29. Declaration, action for.}— Pltfs., being about 
to erect certain buildings upon land within defts. ^ 
district, were served by defts. with notice that if 
they did so legal proceedings would be taken 
against them for infringing Public Health (Build- 
ings in Streets) Act, 1888 (c. 52). Pltfs. thereupon 
brought an action against defts. for a declaration 
that they were entitled to erect the contemplated 
buildings without defts.’ consent. The action hav- 
ing been dismissed with costs : — Held : it was an 
“ action ’ ’ within s. 1 of the Act of 1893, Sc defts. 
were entitled to their costs as between solr. Sc client. 
— Grand Junction Waterworks Co. v. Hampton 
Urban District Council (1899), 63 J. P.503; 15 
T. L. R. 412 ; 43 Sol. Jo. 570. 

30. Injunction.] — F. brought an action against a 
coipn. for an injunction to prevent it from using a 
weir in such fashion as to allow the water in storm 
time to injure his land. The action was dismissed 
& pltf. ordered to pay costs as between solr. Sc client 
under s. 1 : — Held : the word ‘ ‘ action ’ ’ in the above 
sect, included an action for an injunction in the Ch. 
Div. Sc the order as to costs was right. — Fielden 
(Fielding) v. Morley Corpn., [1899] 1 Ch. 1 ; 67 
L. J. Ch. 611 ; 79 L. T. 231 ; 47 W. R. 295, C. A. ; 
affd-* [1900] A. C. 133, H. L. 

Annotations .•‘—DiSiS. Bradford Corpn. v. Myers, [1916] 1 
A. C. 242, H. L. Befd. Smith v. Northleaoh R. O. (1901), 
71 L. J. Ch. 8 ; Sharpington v. Fulham Grdns., [1904] 
2 Ch. 449. Apld. Gilbert v. Gosport & Alverstoke U. 0., 
[1916] 2 Ch. 587. Mentd. Southwark & Vauxhall Water 
Oo. V. Wand^orth District Board of Works (1898), 67 
L. J. Ch. 657, 0. A. ; Roberts v. Gw 3 rrfal R. C. (1899), 
68 L. J. Oh. 233 ; Tho Ydun, [1899] P. 236, O. A. ; 
A.-G. V. Margate Pier & Harbour, [1900] 1 Ch. 749 ; R. 
V. Oookerton, [1901] 1 K. B. 726, O. A.; Ambler v. 
Bradford Corpn., [1902] 2 Oh. 585, 0. A. ; Parker v. L. 0. 0.» 
[1004] 2 K. B. 501 : Tilling v. Dick, [1905] 1 K. B. 562 ; 
Lyles V. Southend (Jorpn., [1905] 2 K. B. 1, C. A. ; Jones 
V. Shervin^n, [1908] 2 K. B. 539 ; L. 0. 0. v. Bermondsey 
Bioscope Co., [1911] 1 K. B. 445. 



Part I. — Definitions. 


81. -— •] — word ** action,** as used in s. 1, 
includes all actions in the Ch. Div., whether for an 
injunction, or partly for an injunction & partly for 
damages. In any such action against a public 
authority judgment for defts. carries the right to an 
order for costs to be taxed as between solr. & client, 

6 the ct. has no discretion in the matter. — Habrop 
V. OSSETT CORPN., [1898] 1 Ch. 625 ; 67 L. J. Ch. 
347 ; 78 L. T. 387 ; 62 J. P. 297 ; 46 W. K. 391 ; 14 
T. L. B. 808 ; 42 Sol. Jo. 365. 

Annotations : — FoUd. Fielden v, Morley Corpn., [1899] 1 Ch. 
1, 0. A. ; The Ydun. [1899] P. 236, O. A. Distd. Bradford 
Corpn. V, Myers, [1916] 1 A. C. 242, H. L. Refd. Toms 
V, Clacton U. D. C. (1898), 42 Sol. Jo. 572; Parker 
L. C. C., [1904] 2. K.B. 501. 

D, Under other English Statutes, 

32. Admiralty action — 6 & 7 Will. 4, c. 100, s. 8.] 

— By the above sect, no action was to be brought 
against a certain steamship co. without notice of 
action ; — Held : this did not apply to an action in 
rem^ since Admlty. actions were at the date of the 
Act called suits or causes. — The Longford (1889), 
14 P. D. 34 ; 68 L. J. P. 33 ; 60 L. T. 373 ; 37 W. B. 
372 ; 5 T. L. B. 256 ; 6 Asp. M. L. C. 371, C. A. 
Annotation : — FoUd. The Biiriie, [1907] P. 137, C. A. 

33. Arbitration— Sale of Goods Act, 1893 (c. 71), 

s. 4.] — If there is no sufficient memorandum of a 
contract to satisfy the above sect. , a claim on such 
a contract cannot succeed in an arbn., for an arbn. 
is an “action** within the above sect . — Be Cox, 
McEwen & Co. & Hoare, Marr & Co. (1907), 96 
L. T. 719, C. A., affg, S, 0* sub nom, Cox v. Hoare 
(1906), 96 L. T. 121 

34. Audita querela — 4 Anne, c. 16, s. 4.]— -An 

audita querela was held to be an “ action or suit ** 
within the above sect., & a deft, was held entitled to 
plead several matters thereto. — Giles v, IIutt 
(1848), 1 Exch. 701 ; 5 Dow. & L. 387 ; 17 L. J. Ex. 
121 ; 10 L. T. O. S. 376 ; 154 E. R. 298. S. C. 
No. 63, post, 

36. Civil Procedure Act, 1833 (c. 42), s. 34.] — 

An audita querela was an * ‘ action ’ ’ within the above 
sect., & as costs might become jjayable by pltf., he 
was compellable, when resident abroad, to give 
security for costs. — Holmes ik Pemberton, Pem- 
berton V, Holmes (1859), 1 E. & E. 369 ; 28 L. J. 
Q. B. 172 ; 32 L. T. O. S. 242 ; 5 Jur. N. S. 727 ; 

7 W. R. 160 ; 120 E. R. 948. 

36. Divorce Court proceedings — Bankruptcy Act, 
1883 (c. 52).] — Causes or suits in the Divorce Ct, are 
not called “ actions,** & its decisions are not called 
judgments, but decrees. 

In a suit by a husband against his wife for dis- 
solution of marriage on the ground of adultery a 
decree nisi for dissolution was made, the decree 
containing an order for payment of petitioner’s 
costs by co-resp. The decree was afterwards made 
absolute ; the costs were taxed at £204, & an order 
was made that co-resp. should pay the amount 
within a specified time. He failed to comply with 
the order : — Held : (1) there had not been a “ final 
judgment** for the amount within s. 4 (1) {g) of 
the above Act; (2) petitioner could not issue a 
bkpey. notice against co-resp. in respect of it. — Re 
Binstead, Ex p. Dale, [1893] 1 Q. B. 199, 208 ; 
62 L. J. Q. B. 207 ; 68 L. T. 31 ; 41 W. R. 462 ; 9 
T. L. R. 114 ; 37 Sol. Jo. 117 ; 9 Morr. 319 ; 4 R. 
146, C. A. 

Annotations: — Reid. Be Bkpey. Notice, Ex p. Official 
Receiver, [1895] 1 Q. B. 609, C. A. ; Re Owen, Exp. Peters 
(1900|, 70 L. J. Q. B. 92 ; Ivlmeyv. Ivimey, [1908] 2 K, B, 
260, C. A.; Re Hallman, Exp.mMs, [1909] 2 K. B. 430. 
Hentd. ReLynes, Ex p, Lester (1893), 68 L. T. 739, C. A. ; 
Raymente. Rayment, [1910] P. 271. 

But sec, note, Bkpey. Act, 1914 (c. 68), s. 1. 

37. Information — Parliamentary Oaths Act, 1866 
(c. 19).]— -Although in some cases “ actions ** in- 
clude indictments or even criminal informations, 


the word “ action ** in the above Act, penalties 
under which are “to be recovered by action,’* 
must be construed according to its ordinary mean- 
ing ; it means action in one of the superior cte. 

An information laid by the A.-G. under the above 
Act is a civil action with all the consequences, in- 
cluding a right of appeal (Brett, M.R.). — ^A.-G. v, 
Bradlaugh (1885), 14 Q. B. D. 667 ; 64 L. J. Q. B. 
205 ; 62 L. T. 589 ; 33 W. R. 673, C. A. 

For full anus., see Constitutional Law. 

38 . ,] — An action was brought to re- 

cover a penalty under the above Act : — Held : the 
word “ action ** as used in the Act was a generic 
term & might be used as a general term so as to in- 
clude informations & other proceedings by the 
Crown.— Bradlaugh v, Clarke (1883), 8 App. Cas. 
354 ; .52 L. J. Q. B. 605 ; 48 L. T. 681 ; If J. P. 
405 ; 31 W. R. 677, H. L. 

Annotations Refd. A.-G. v. Bradlaugh (1885), 14 Q. B. D. 
667, C. A. ; Charrington v. Midland Ry. Co. (1901), 11 
Ry. & Can. Tr. Cas. 222. Mentd. Bradlaugh r. Newdegato 
(1883), 31 W. R. 792; Bradlaugh n, Goasett (1884), 12 
Q. B. D. 271 ; Dixon r. Farrer (1886), 17 Q. B. D. 658. 

39. Mandamus — 43 Geo. 3, c. 46.] — ^Where, on 
a mandamus to admit a freeman, the party 
pleaded, & damages & costs were given to prose- 
cutor : — Held : (1) this was an “ action ** within 
43 Geo. 3, c. 46, since it partook so much of the 
nature of an action that deft, was to pay one shil- 
ling damages & costs to the party prosecuting ; 
(2) the sheriff must levy for the poundage. — R. v. 
Glamorgan Corpn. (1804), 2 Smith, K. B. 8. 

40. Mayor’s Court action — Bankruptcy Act, 1849 
(c. 106), s. 79.] — The word “ action** in the above 
sect, means an action in the superior cts. only, not 
an action in the Lord Mayor’s Ct., or in cts. of 
inferior jurisdiction . — Re A Trader- Debtor Sum- 
mons (18.59), 33 U, T. O. S. 384. 

41. Originating summons — Convejrancing Act, 
1881 (c. 41), s, 14. J — An action for ejectment was 
being brought by a lessor in a cty. ct. Deft, de- 
sired relief under the above sect., & sought to obtain 
such relief by an originating summons in the High 
Ct . ; — Held : it was not competent for him to do so, 
because for the purpose of the sect, an originating 
summons was not an “ action.’’ — Lock v. Pearce, 
[1893] 2 Ch. 271; 62 L. J. Ch. 582 ; 68 L. T. 669 ; 
41 W. R. .369 ; 9 T. T.. R. 363 ; 37 Sol. Jo. 372 ; 
2 R. 403. C. A. 

Annotations: — Refd. Roberts v. Battersea Metropolitan 
Borough (1914), 110 L. T. 566, C. A. Mentd. Pannel n 
City of London Brewery, [1900] 1 Ch. 496; Guilleman 
V. Silverthorno (1908), 99 L. T. 584 ; Fox v. Jolly, 
[1916] 1 A. C. 1. II. L. 

42. Petition — Lands Clauses Consolidation Act 
1846 (c. 18).] — Money was paid into ct. under the 
above Act for the purchase of land subject to an 
equitable mige. by deposit, with an immediate under- 
taking to give a legal mtge. ; on petition by mtgee. 
for payment out ; — Held : the petition was neither 
a distress, nor “ action,* ’nor strictly a suit, but was 
analogous to a suit for recovery of land, & the 
principal & six years’ interest alone could be re- 
covered. — Re Stead’s Mortgaged Estates (1876), 
2 Ch. D. 713 ; 45 L. J . Ch. 634 ; 36 L. T. 466 ; 24 
W. R. 698. 

Annotations: — Distd. Rc Lloyd, [1903] 1 Ch. 385, 0. A. Rsfd. 
Re Marshflold, Marshfield v, Hutchings (1887), 34 Ch. D. 
721. 

43. Real Property Limitation Act, 1874 (c. 57), 

8. 8.] — Sutton v, Sutton, No. 18, ante ; Nos. 66, 
82, post. 

For full anns., sec S. C. No. 82, post, 

44. Set-off— Limitation Act, 1623 (c. 16).}— The 
above Act may be replied to a set-off which is an 
“action” for this purpose. — Remington v, 
Stevens (1747), 2 Stra. 1271 ; 93 E. R. 1176. 
Annotations : — Folld. Chappie v, Durston (1830), 1 Cr. & .7 . 1. 

Mentd. Rawley v, Rawloy (l-SIO), 1 Q. B. D. 460, (3. A. 
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Action. 


Sect* 1 . — Action other like terms : Suh^seeU 1, 

D. Jg, F. ; suh-sect, 2.] 

45. Statute of Frauds Amendment Aet, 

1828 (c. 14), s. 5,] — Held : a set-off was an “ action ** 
witlwo. the above sect., so that no set-off could be 
maintained for a debt contracted by pltf. during 
infancy & not ratified by him in writing after full 
%ge. — ^KAWIEY V. Rawley (1876), 1 Q. B. D. 400 ; 
16 L. J. Q. B. 675 ; 86 L. T. 191, O. A. 

46. Solicitors Act, 1843 (c. 73).}— To assump- 

sit on an attorney’s bill of costs deft, pleaded a set- 
off, &, in support of that plea, put in an accoimt 
furnished to iiim by pltf. Pltf.’s credit side of the 
account contained nis claim for costs, but of this no 
signed bill had been delivered, & deft, contended 
that the debit side only of pltf.’s account could be 
looked to : — Held : the wnole accoimt was evi- 
dence for the jury, as the non-delivery of a simed 
bill did not bar the debt, but merely (if insisted on) 
prevented its recovery by action. — Habbison v. 
Tuknbb (1847), 10 Q. B. 482 ; 16 L. J. Q. B. 296 ; 
llJur.817; 116 E. R. 184. 

Annotation :--FiAld,BToymv. Titbits (1862), 11 0. B.N. S. 865. 

47. ,] — ^An attorney may set off a 

claim for costs notwithstanding that no signed bill 
has been delivered. Such set-off is not commenc- 
ing or maintaining an “ action” within s. 37 of the 
above Act. — Brown v. Tidbits (Tibbetts) (1862), 
11 0. B. N. S. 855 ; 31 L. J. C. P. 206 ; 6 L. T. 385 ; 
10 W. R. 465 ; 142 E. R. 1031. 

Annotation:— FtTsld. Rawley v. Rawley (1876), 1 Q. B. B. 

460, O. A. 

See, further, Solicitors. 

48. Suit in equity — 53 Geo. 3, c. 141, s. 6.] — In a 

suit to set aside a deed securing an annuity as void 
for return of consideration under the above sect. ; — 
Held : the word “ action ” in this sect, included a 
suit in equity. — ^Pennetx v. Smith (1866), 6 De 
G. M. & G. 167 ; 24 L. J. Ch. 750 ; 25 L. T. O. S. 
291 ; 1 Jut. N. S. 1213 ; 3 W. R. 619 ; 43 E. R. 
834, 0. A. 

49. Workmen’s compensation proceedings.] — 

Proceedings under Workmen’s Comp. Act, 1897 
(c. 37) (see, now, Workmen’s Comp. Act, 1906 
(c. 58)) are not in the nature of an “ action.” — 
Darlington v. Roscoe & Sons, [1907] 1 K. B. 
219 ; 76 L. J. K. B. 371 ; 90 L. T. 179 ; 23 
T. L. R. 107 ; 61 Sol. Jo. 130 ; 9 W. C. C. 1, C. A. 

Annotations:— Eipld. Hendry v. United Collieries (1008), 1 

B. W. O. O. 280. Ot. of Seas. Apprvd. United Collieries v, 

Simpson, [1000] A. C. 383, H. L. Sc. Mentd. TomaJin v. 

Pearson, [1000] 2 K. B. 61. C. A. 

E, In Releases, 

60. All actions.] — ^A testator seised in fee of lands 
in G. &; lands in W. devised his lands in G. to Z. for 
life. He died leaving a widow, T. N., his son & 
heir, & Z., an infant eon. The mdow entered into 
the lands in G. as guardian to Z., & whilst in posses- 
sion released to T. N. ” all &: all manner of actions, 
as well real as personal, suits, quarrels, demands 
whatsoever, as also all her dower, title, & action of 
dower in the lands in W., what or which she ever 
had or has, etc., against T. N.” Z. died ^thout 
any heir of his bo^ ; T. N. died leaving M. his 
daughter & heir. The widow & her second hus- 
band brought a writ of dower to be endowed of the 
lands in G. against M. & her husband ; — Held : de- 
mandants were entitled to dower, since the words 
of the release were confined to the lands in W. 
Semble : (1) the release of ” all actions real ” to 
T. N., having but a reversion expectant on a free- 
hold, did not extinguish the dower ; but if the re- 
lease had been of ** all her right ” the dower would 
have been extinct. (2) Where a man has several 
means of coming to his right, he may release one of 
them specially, & yet take benefit of the other ; but 


when he can only come to his right by way of ac- 
tion, a release of ” all actions ” destroys his right. 
(8) A release of ” all actions ” is not a release of exe- 
cutions ; but it is a release of a sdre facias ^ of all 
actions depending & causes of action. In some 
cases a debt or duty is barred although no action at 
the time of the release given lies for the debt. By a 
release of ” all actions real & personal ” such ac- 
tions only are released as those in which pltf. would 
recover anything in the realty or personalty which 
is due to him. (4) The word ” quarrels ” extends 
to actions real & personal, to causes of actions & 
suits. (5) A release of all demands is the most ad- 
vantageous to the releasee. If the deed of release 
had not gone farther the dower of the widow would 
have been barred. — ^Altham’s Case (1610), 8 Oo. 
Rep. 160 b ; 1 Brownl. 62 ; 77 E. R. 701. S. C. 
No. 66, post 

Annotations:— Rsid. Lampet’s Case (1612), 10 Co. Rep. 46 b ; 
Witton V. Bye (1618). Cro. Jao. 486 ; WiUlams t?. Fry (1672), 
2 Keb. 756, 787, 814, 867. Mentd. Trenobard v. HoBkins 
(1624), Win. 91 ; Beok*B Case (1630), Lltt. 253, 285, 315, 
k4: Wiseman t>. Cotton (1663), 1 Keb. 372, 492, 505 ; 
Austin V. Lippenoott (1673), 1 Mod. Rep. 99 ; Green v. 
Horne (1693), 1 Salk. 197; Briooe. Smith (1737), Willoe,! ; 
Goodridgre v. Goodridpro (1742), 7 Mod. Rep. 453; Walpole 
V. Cholmondeley (1797), 7 Term Rep. 138 ; Doe d, Ellis r. 
Ellis (1808), 7 East, 382 ; Doe d. Jersey v. Smith (1816), 
1 Brod. & Bins. 97 ; Miller v. Travers (1832), 8 Bing. 244 ; 
Doe d. Gord v. Needs (1836), 2 (lale, 245 ; Bradlaugh v. 
Clarke (1883), 8 App. Cas. 354. 


61. Causes of action not yet complete.] — In 

an action for slander by which pltf. lost a mar- 
riage : — Held : if after the speaking pltf. released 
all actions, although she lost her marriage after- 
wards, she should not have action (Windham, J.). 
— Littlebery t\ Wright (1662), 1 Keb. 328 ; 1 Sid. 
85 ; 83 E. R. 975. 

52, Co-defendant.] — A release to one deft. 

of ” all actions, etc.,” will discharge a co-deft. in 
trover. — ^Kifpin v. Willis (1696), 4 Mod. Rep. 379 ; 
87 E. R. 455. 


53. General words controlled by recital — 

Joint debt.] — By a release reciting that deft, stood 
indebted to his creditors in the several sums set to 
their respective names, & that they had agreed to 
take of deft. 1 6s. in the £ on the whole of their 
respective debts, the creditors, in consideration of 
said 158. in the £ paid to them before executing the 
release, each & every of them released deft, from all 
manner of actions, &c., which they or any of them 
had against him or thereafter could, should, or 
might have, by reason of anything from the begin- 
ning of the world to the date of release : — Held : (1 ) 
the general words of release had reference to the 
particular recital & were governed by it ; (2) the 
release released nothing but the respective debts ; 
(3) the release was no bar to an action on a bond 
given by deft, with others as security for the repay- 
ment of bills drawn upon pltfs. by deft., & for 
moneys advanced to him, the release being intended 
only to apply to moneys due from deft, on his own 
account. — ^Payler v. Homersham (1815), 4 M. & S. 
423; 106E.R.890. 


Annotalion8:—CODMd,So]Xy v. Forbos (1820), 2 Brod. & Biug. 
38. N.F. Britten v. Hughos(1829), 5 Bing. 460. FoUASimons 
V, Johnson (1832), 3 B. & Ad. 175 ; Upton v. Upton (1832), 
1 Dowl. 400; Roadu. Wrout(18S9),9L. J.Q.B.4. OontA 
Squlro V. Ford (1851), 9 Hare, 47. Apld. Price v. Barker 

i l855), 4 E. A; B. 760. Distd. Teede v. Johnson (1856), 11 
Cxoh. 840. Could. Moorev. Rawlins (1859), 6 O. B. N. S. 289 : 
Lyall V, Edwards (1861), 30 L. J. Ex. 193 ; Jenner v. Jenner 
(1866), L. R. 1 Eg. 361.Digtd. Wigens r. Pickwick Jl 8 66). 
14 L. T. 521. Apld. Danby r.Ooutts (1885), 29 Oh. D. 500 ; 
Re Perkins, Poyser v, Beyfus, [1898] 2 (?h. 182, O. A. ; 
Crouch V, Crouch, [1912] 1 K. B. 378. Retd. Cooks e. Nash 
(1832), 2 Moo. & S. 434; Charlton e. Spencer (1842), 3 Q. B. 
693 ; Warwick v. Richardson (1844), 14 Sim. 281 ; Black- 
stone V. Wilson (1857), 26 L. J. Ex. 220; Harrison v, 
Blackburn (1864), 17 C. B. N. S. 678 ; Haselgrove v. House 
(1865), 6 B. & S. 975 : Gunnestad v. Price, Fullmore r. 
Wait (1875), L. R. 10 Exoh. 65. 


54. Co-defendant — ^Parol evidenoe.]— * 

A release recited that various disputes were s^^- 
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sisting between S. & J., & actions had been brought 
by them against each other which were still depend- 
ing) & that it had been agreed between them that 
in order to put an end thereto, J. should pay S. 
£150, & that each of them should execute a release 
to the other of all actions, causes of action, & claims 
brought by him, or which he had against the other, 

& then proceeded in the usual general words to re- 
lease all actions, &c., whatsoever : — Held : (1) the 
effect of the general words was confined by the re- 
cital to actions then commenced, & in which 8. was 
the party on one side & J. on the other ; (2) it 
could not be pleaded in bar to an action brought 
by 8. against J. & others jointly ; (3) parol evi- 
dence was admissible to show that at the time of 
executing the release, there were mutual actions de- 
pending between S. & J. for other causes than that 
of the present suit, & for such causes only. — Simons 
IK Johnson & Moore (1832), 3 B. & Ad. 175 ; 1 
L. J. K. B. 98; 110 E. R. 65. 

AnnotaHon: — Reid. Giinnestad v. Price, Fullmore t?. Wait 

(1875), L. II. 10 Exch. 05. 

See, further, Contract ; Deeds & Other In- 
struments. 

F, Commencemenl of Aciuw. 

55. When writ Issued.] — The writ is now the 
commencement of the action for all purposes. — 
Thompson v. Dicas (1883), 1 Cr. & INI. 768 : 2 
Dowl. 93 ; 3 Tyr. 873 ; 2 I.. J. Ex. 294 ; 149 E. R. 
609. 

56. .] — A plea of tender before action is 

supported by proof of tender after pltf.’s attorney 
had applied for a writ of latitat, but before the issue 
thereof. — Briggs v. Oauverley (1800), 8 Term 
Rep. 629 ; 101 E. R. 1585. i 

57 . ,] — In aasumpsit for goods sold & de- ; 

livered, the question bein^ whether deft, had not 
paid for them before action brought, it appeared 
that deft, paid pltf. after the issue, but before 
service of an alias pluries writ : — Held : the issue 
of the writ was the commencement of the action. — 
Toms v. Powell (1806), 7 East, 536 ; 3 Smith, K. B. 
554 ; 103 E. R. 207. 

58. .] — In an action against an attorney for 

goods sold & delivered, deft, pleaded payment. 
Payment was made on the day pltf. filed his bill, & 
there was no evidence as to whether the payment 
was made before or after notice of the bill being 
filed was served on deft. : — Held : the filing of a bill 
was the commencement of an action against an 
attorney without notice being served upon 
him (Lord Ellenborough, C.J.). — Godard v. 
Benjamin (1813), 3 Camii. 331. 

59. .] — Where payment was made after pltf. 

had issued a writ of latitat : — Held ; a plea of pay- 
ment was bad.— Francis %k Crywell (1822), 5 B. & 
Aid. 886; 1 Dow. & Ry. K. B. 546 ; 106 E.R. 1415. 
Annotations : — Reid. Worawick r. lieswick (1830), 8 L. J. 

O. a. K. B. 305. Mentd. Cook r. Hopewell <1856), 11 

Exoh. 555. 

60. ,] — Deft, was arrested on Apr. 1 & 

owing to Easter Monday & Tuesday falling on the 
8th & 9th had the 10th to put in bail. Pltf. on the 
10th took an assignment of the bail bond, & issued 

.a writ of summons against the bail. The ct. set 
‘aside the proceedini^s on the bail bond: — Held: 
since Uniformity of Process Act, 1832 (c. 39), suing 
out the writ of summons was the commencement of 
the action for all purposes, & the cause of action 
was not complete until after the 10th. — Alston v. 
Underhill (1883), 1 Cr. & M. 492 ; 2 Dowl. 26 ; 3 


Tyr. 427 ; 2 L. J. Ex. 238 ; 149 E. R. 494. S. C. 
No. 103, post 

Annotedions : — Apprvd. Grant v. Gibbs (1835), 1 Scott, 390. 

Apld. Hughes v, Griffiths (1862), 13 C. B. N. S. 324. 

61. Actual time of issue.] — To issue a writ 

of summons is not a judicial act, & the ct. may in- 
quire at what period of the day it was issued. 

It appeared from the statement of claim that the 
writ of summons in the action was issued on July 2, 
& that the cause of actionarosc on the same day, but 
before issue of the writ. The statement of claim 
was demurred to on the ground that the issuing of 
the writ was a judicial act, and must be presumed to 
have taken place at the earliest moment of the day, 
before the cause of action accrued : — Held : the ct. 
could inquire whether or not the writ was in fact 
issued after the cause of action accrued. — Clarke 
V. Bradijs^ugii (1881), 8 Q. B. D. 63 ; 51 L. J. Q. B. 
1 ; 46 L. T. 49 ; 46 J. P. 278 ; 30 W. R. 53, C. A. 

For full annH.,sflc Parliament. 

62. .] — The issue of a writ in an action 

for the infringement of a copyright on the same 
day, but subsequently to the registration of such 
copyright under Copyright Act, 1842 (o. 45), 
sufficiently complies with s. 24 of that Act, so as to 
enable the person making the registration to sue in 
respect of the infringement. — Warne v. Lawrence 
(1886), 54 L. T. 371 ; 34 W. R. 452 ; 2 T. L. R. 427. 

Effect of writ as election to forfeit & as re-entry.] 

— See Landlord Sc Tenant. 


Sub-sect. 2. — Suit. 


63. Audita querela.] — Giles t*. Hutt, No. 34, 
ante, 

64. Petition — Real Property Limitation Act, 
1833 (c. 27).] — The proceeds of sale of mtged. pre- 
mises, sold under the power of sale in a mtge. deed 
hy the trustees of the mtgee., were paid into ct. in a 
suit for administration of mtgee. ’s estate, & there 
being nearly 20 years’ arrears of interest due on the 
mtge. exceeding in amount the fund in ct., the 
trustees petitioned for payment out of the fund to 
satisfy such arrears, & the assignee of mtgor. was 
served with the ])etition : — Held : (1 ) this petition 
was not a “suit” to recover arrears of interest 
within s. 42 of the above Act; (2) the claim of 
mtgee. ’s trustees in respect of interest w^as not 
limited to 6 years’ arrears. — Edmunds (Edmund) 
V. Waugh (1866), L. R. 1 Eq. 418 ; 35 L. J. Ch. 234 ; 
13 L. T. 739 ; 12 Jur. N. S. 326 ; 14 W. R. 257. 

Annotations : — Distd. He Steud^H Moitgopcd Eetatee (1876), 

2 Ch. D. 7 13. Polld. He Marshfield, Marshfield v, Hutchings 

(1887), 34 Ch. I). 721 ; Dingle «. Coppen, [1899] 1 Ch.726; 

Re Lloyd, [1903] 1 Ch. 385, C. A. 

65. Real Property Limitation Act, 1874 (c. 57), 

s. 8.] — Sutton v. Sutton, Nos. 18, 43, ante ; No. 82, 
post. 

For full auuH., see S. C. No. 82,pos^ 

66. Release of suits.] — A release of “ all suits ” is 
a release of executions, & is larger & more beneficial 
than a release of “ quarrels ” or of “ actions.” — 
Altham’-s Case, No. 50, ante. 


Antudatums : — Reid. Lanipet’s Case (1612), 10 Co. Hep. 
46 b ; Witton v. Bye (1618), C^ro. Jac. 486 ; Williams v. 
Fry (1672), 2 Keb. 756, 787, 814, 867. 

For full anns., see S. C. No. 50, ante. 


57 . Writ of error.] — ^A writ of error was a 

“ suit ” ; by a release of all suits the writ was de- 
stroyed. — Cole’s Case (1622), Lat. 110; 82 E. R. 
299. 

68. Covenant not to sue.]— A suit in Ch. comes 
within a covenant the condition of which reads as 


PART I. SECT. 1, SUB-SECT. 1.— F. 

66 i. When writ is8ued .^ — The day of 
issue of a summary writ, & not the day 
of the teste, is considered the com* 
mencement of the action ; a prooess sued 
out on a demand accruing subsequent 
to the teste but before the issuing, is 


sufficient. — Stephenson v. McTjELLAN 
(1848), 6 N. B. H. (1 All.) 19.— CAN. 

55 ii, The issue of writ, & 

not the filing of the declaration, is the 
commencement of an action. — Stiles 
e. Brewster (1859), 9 N. B. R. (4 All.) 
414.— CAN. 


55 jii. ,] — In a suit brought in 

a justice’s ct., the filing of the par- 
ticulars of pltf.’s claim with the josUce 
is not the commencement of the 
action. — M cPiteiison v. McKinnon 
(1879), 19 N. B. R. (3 P. & B.) 3.— 
CAN. 
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Aotiok. 


Sect 1. — Action dr other like terms: Sub-sects* 2, 
3 d:4.] 

follows; “If deft, or others sued or troubled, 
charged or vexed pltf. as administrator.” — ^Ashton 
V* Martyn (1067), 2 Keb. 288 ; 84 E. R. 179. 

63. Warrant of execution.] — ^Braham v. Joyce, 
No. 25, ante. 

F.)r fall anru., see S. C- Xo. 25, ante. 


Sub- SECT. 3. — Proceeding, etc. 

70. Scope of term.] — A ** proceeding ” need not be 
an action ; it may be no more than an act which may 
or may not terminate in an action. — Roberts v. 
Battersea Metropolitan Borough, Nos. 2, 6, 
16, 27, 28, ante. 

71. Companies Act, 1862 (c. 80), s. 85 — Quasi- 
criminal proceedings.]^^ Proceedings ” within this 
sect, included not only the legal proceedings referred 
to in ss. 65 et aeq., but also quasi-cvimmaX proceed- 
ings for the recovery of penalties under ss. 26, 27 of 
the Act, & under Life Assurance Cos. Act, 1870 
(c. 61), ss. 8, 10 . — Re Briton Medical & General 
Life Assurance Assocn. (1886), 32 Ch. D. 503 ; 
55 L. J. Ch. 416 ; 54 L. T. 152 ; 34 W. R. 390 ; 2 
T. L. R. 344. 

Annotations :~~Con8d. Re Vexatious Actions Act, 1896, Re 

Boaler, [1914] 1 K. B. 122. Refd. Re Vexatious Actions 

Act, 1896, Rc Boalor, [1915] 1 K. B. 21, C. A. 

72. Execution.] — The word “proceeding ” 

in ss. 85, 87, included execution under a judgment in 
an action (Jessel, M.R .). — Re Artistic Colour 
Printing Co. (1880), 14 Ch. D. 502 ; 49 L. J. Ch. 
626 ; 42 L. T. 802 ; 28 W. R. 943. 

For full anna., see Coru'ANIEs. 

73. Evidence Act, 1851 (c. 99), s. 13 — ^Action.] — 

An action in a superior ct. is a “ proceeding ” in 
which a certified copy of a record is admissible as 
evidence of the record under the above sect. — 
Richardson V. Willis (1872), L. R. 8 Ex. 69 ; 42 
L. J. Ex. 15 ; 27 L. T. 828 ; 12 Cox, C. C. 298. 

74. Judicature Act, 1873 (c. 66) — Not step 
in action.}— In s. 89, “ proceeiiing ” is used for 
“ action,” not for any step in an action. — P ryor 
V. City Offices Co. (1883), 10 Q. B. O. 504 ; 52 
L. J. Q. B. 362 ; 48 L. T. 698 ; 31 W. R. 777, C. A. 
Annoiatiom : — Refd. Speers v. Daggers (188.'5), Cab. & El. 

503: H. V. Selfe, [1908] 2 K. B. 121. Hentd. Darlow v. 

Shuttleworth, [1902] 1 K. B. 721. 

75 . jlot order of reference.] — An order of 

reference to a master made under C. L. P. Act, 
1864 (c. 125), by consent is not a “ proceeding in 
the High Ct.” within Jud. Act, 1876, O. 6.5. — 
Wimshurst, IIollick & Co. v. Barrow 8hip- 
BUILDING Co. (1877), 2 Q. B. D. 335 ; 46 L. J. Q. B. 
477 ; 25 W. R. 557. 

Annotations: — Difltd^ Hyde v. Beardsley (1886), 35 W. R. 

140. Rafd. Penrice v. Williams (1883), 31 W, R. 496. 

76. Not voluntary arbitration.] — ^Where par- 

ties agree to refer their disputes to arbn. , no action 
having been brought in respect of those disputes, 
the ct. or a judge has no power under R. S. C. , O. 37 , 
r. 6, to order the issue of a commission for examina- 
tion of witnesses in the matter referred to arbn., 
since the arbn. is not a “ proceeding ” in the High 
Ct. within Jud. Act, 1873 (c. 66), s. 100. — Re Shaw 
& Ronaldson, [1892] 1 Q. B. 91 ; 61 L. J. Q. B. 
141 ; 8 T. L. R. 85, 8. C. No. 99, post 
Ann^ation Refd. Re Colmaa & Watson (1907), 97 L. T. 

857, C. A. 

77. R. s. C., 0. 64, r. IS— Not proceeding after 

Judgment.] — “ Proceeding ” in this rule means a 
proceeding towards & not after judgment. — 


Houlston V. Woodall (1884), 78 L. T. Jo. 113, 
O. A. 

Annotation: — Eztd. Taylor v. Roe (1893), 62 L. J. Oh. 391. 

78. Public Authorities Protection Act, 1893 (c. 61 ) , 
8. 2 — Not action for penalties.] — In an action under 
Municipal Corpns. Act, 1882 (c. 60), s. 224, to 
recover penalties : — Held : the action was not a 
“ proceemng ” to which the Act of 1893 applied. — 
Humphriss V. WORWOOD (1894), 64 L. J. Q. B. 437. 

79. Public Health Act, 1875 (c. 55), s. 107.>- 
“ Proceedings” within the above sect, mean the 
ordinary proceedings known to the law, &, in the 
absence of special damage, a local authority cannot 
sue in respect of a public nuisance except with the 
sanction of the A.-G. by action in the nature of an 
information. — T ottenham Urban District Coun- 
cil V. WiLiJAMsoN & Sons. Ltd., [1896] 2 Q. B. 
353 ; 65 L. J. Q. B. 591 ; 75 L. T. 238 ; 60 J. P. 
725 ; 44 W. R. 676, C. A. 

Annotations Stoke Parish Council v. Price, [1899} 

2Ch. 277. Distd. Sherlngham U. D. C. v. Holsey (1904), 
91 L. T. 225. 

80. Railway & Canal Traffic Act, 1854 (c. 31), s. 6 
— Action, set-off & counterclaim.] — “ Proceeding ” 
in the above sect, includes “ action,” “ set-off,” & 
“ counterclaim,” none of which can be maintained 
for a breach of s. 2. — Manchester, Sheffield, dc 
Lincolnshire Ry. Co. v. Denary Main Collier^ 
Co. (1884),14Q.B. D.209; 54 L. J. Q. B. 103 ; 62 
L. T. 598 ; 49 J. P. 181 ; 33 W. R. 491 ; 1 T. L. R. 
106 ; 4 Ry. & Can. Tr. Cas. 437 ; varied without 
reference to this point, 11 App. Cas. 97, H. L. 
Annotations : — Folld. Rhymney Ry. Co. v, Rhymney Iron 

Co. (1890). 25 Q. B. D. 146, C. A. Refd. Liverpool Corn 
Trade Assocn. v. L. & N. W. Ry. (’o. (1890), 63 L. T. 
564. Mentd. liannatyno v. G. S.& W. Ry. Co. of Ireland 
(1904), 12 Ry. & Can. Tr. Cas. 105, Ir. ; A.-G. v. Long 
Eaton U. D. C., [1914] 2 Ch. 251 ; Chance v. G. W. Ry. 
Co. (1914), 15 Ry. & Can. Tr. Cas. 241. 

81. Railway Act — Taxation of costs.l-^Taxation 
of costs in an action previously pending is a “ pro- 
ceeding ” within 30 & 31 Viet. c. ceix,, s. 4, which 
cannot under that Act be continued until leave of 
the Ct. of Ch, for that purpose has been obtained. — 
R. V. liONDON, Chatham, & Dover Ry. Co., Rce 
p. London, Brighton, & South Coast Ry. Co. 
(1868), L. R. 3 Q. B. 170 ; 37 L. J. Q. B. 75 ; 17 
L. T. 581 ; 16 W. R. 487. 

82. Real Property Limitation Act, 1874 (c. 57), 
s. 8 — ^Actions & suits.] — In an action to enforce 
personal liability on the covenant for payment in a 
mtge. deed: — Held: the words “action, suit, or 
other proceeding ’ ^ within the above sect, included 
proceedings at law (which are called actions) & in 
equity (which are called suits), & that sect, applied 
so as to bar the remedy in 12 years. — S utton v. 
Sutton (1882), 22 Ch.D. 511 ; 62 L. J. Ch. 333 ; 48 
L. T, 95; 31 W. R. 369, C. A. S. C. Nos. 18, 43, 65, 
ante. 

;-“PoUd. Fearnsido r. Flint (1883), 22 Ch. D. 
679. Distd. Re Powers, Lindsell v. Phillips (1885), 30 Ch. D. 
291. Consd. Re Frisby, Allison v. Frlsby (1889), 43 Ch. D. 
106, C. A. Ezpld. Re Turner’s Estate, Turner v. Spencer 
(1894), 13 R. 132. Ezpld. & Apld. Re England, Steward v. 
England, [18951 2 Ch. 820, C. A. Distd. Barnes v. Qlenton, 
[18991 1 Q. B. 886, C. A. FoUd. Kirkland v. Peatfleld, 
[1903] 1 K. B. 766. Apld. Shaw v. Crompton, [1910] 2 
K. B. 370; Re Turner, Klaftenberger v. Groombridge, 
[19171 1 C\\. 422. Refd. Firth v. Slingsby (1 888), 68 L. T. 
481 ; Kibble v. Fairthorne, [1896] 1 Ch. 219 ; London & 
Midland Bank v. Mitchell, [1899] 2 Ch. 16i ; Hervey v. 
Wynn (1905), 22 T. L. R. 93 ; Re Lacey. Howard v. 
Llghtfoot, [19071 1 Ch. 330. C. A. Mentd. Powell v. 
Kempton Park Racecourse, [1897] 2 Q. B. 242, C. A. ; De 
Beauvais v. Green (19!i6), 22 T. L. R. 816. 

83. “ Civil proceeding '' — Bankruptcy Act, 1890 
(c, 71), s. 1.] — Upon an application by originating 
summons under R. S. C., O. 54, an order under 


PART I. SECT. 1, SUB-SECT. 8. 

a. Real Property Limitation Act, 1833 
<c. 27)— Morfpopee exercising power of 
aede.]~The effect of s. 40 of the above 
Act, which deals with the personal 


remedy of a mtgee., is not to extinguish 
absolutely the mtge. debt, but to bar 
any remedy by action, suit, or other pro- 
ceeding to recover it: — Qu. whether the 
exercise by a mtgee. of his power of 
sale Is a “ proceeding ” within the 


above sect., that not being a proceeding 
ejmdem generis with ** action ** or 
“ suit.” — C ampbell v. District Land 
llEmsTRAR, Auckland (1909), 28 

N. Z. L. R. 816,— NZ. 
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Arbn. Act, 1889 (c. 49), s. 12, was obtained to en- 
force an award in the same manner as a judgment 
or order to the same effect ; the goods of the 
debtor were seized & sold by the sheriff under a writ 
of fi» fa . : — Held : (1) the summons was a “ civil 
proceeding ** in the High Ct. ; (2) the issue of the 
writ of^. ja. was a “ process in a civil proceeding ” ; 
(3) as debtor’s goods had been seized & sold there- 
under by the sheriff, debtor had committed an act 
of bkpcy. under Bkpcy. Act, 1890, s. 1 . — Re A 
Bankbuptcy Petition, Ex p. Caucasian Trad- 
ing OobpNm Ltd., [1896] 1 Q. B. 368 ; 74 I.. T. 47 ; 
12 T. L. R. 226 ; sub nom. Re 'B.^Exp. Caucasian 
Trading Corpn.,Ltd.,65 L. J. Q. B. 346 ; sub nom. 
Re BiRcn,Exp. Caucasian Trading Corpn., Did., 
44 W. R. 439 ; 3 Mans. 1, C. A. 

Anriotatiovs China Steam Navigation Co. t>. Van 

Laun (1005), 22 T. L. R. 26; iec A Debtor (1908), 96 L. T. 

131, C. A.; RcA Bkpcy. Notice, [1907] 1 K.B. 478, C. A.; 

Re Colman, [1908] 1 K. B. 47, C, A. 

84. ** Judicial proceedings ” — Commissioners for 
Oat^ Act, 1889 (c. 10), s. 7.] — C. was charged with 
sifboming P. to commit perjury in an affidavit 
sworn in an action brought Ibv C. against a fictitious 
deft., & P. was charged with perjury in the same 
connection. The defence suggested was that such 
an action was not a judicial proceeding & that 
there could be no perjury in law ; — Held : the ac- 
tion had been regularly commenced by a writ & 
followed by a judgment, & was a “ judicial pro- 
ceeding.” — R. V. Castiglione & Portbous (1912), 
106 L. T. 1023 ; 76 J. P. 351 ; 28 T. L. R. 403 ; 23 
Cox, 0. 0. 46 ; 7 Cr. App. Rep. 233, C. C. A. 

85. Legal proceedings '' — Commencement of — 
Counterclaim — ^Arbitration Act, 1889 (c. 49), s. 4.] — 
Semble : the delivery of a counterclaim is the com- 
mencement of “legal proceedings” within the 
above sect. — C happell v. North, [1891] 2 Q. B. 
252 ; 60 L. J. Q. B. 554 ; 65 L. T. 23 ; 40 W. R. 16 ; 

7 T. L, R. 563. 

Annotaiions : — Ccnsd. Brighton Marine Palace & Pier, Ltd. 

w. Woodhonso, [1893] 2 Oh. 486; Ivo«j & Barker «. 

William, [1894] 1 Oh. 68; Bartlett v. Ford'a Hotel Oo., 

[1895] 1 Q, B. 850, O. A. Polld. County Theatres & 

Hotels, Ltd. V. Knowles, [1902] 1 K. B. 480, 0. A. 

86. .] — Where there is an agree- 

ment to refer the subject-matter of a counterclaim, 
the counterclaim will be stayed, on the application 
of pltf. — Spartali & Co. V. Van Hoorn (1884), 
Bitt. Rep. in Ch. 218. 

87. Vexatious Actions Act, 1896 (c. 51),s.l.l 

— The Act applies to the institution of civil pro- 
ceedings only, & criminal offences are not within 
the words “ legal proceedings ” ; an order made 
against a person in the terms of the Act prohibiting 
him from instituting any “ legal proceedings ” in 
the High Ct. or any other ct. should be limited to 
civil proceedings . — Re Vexatious Actions Act, 
1896, Re Boaler, [1915] 1 K. B. 21 ; 83 L. J. K. B. 
1629 ; 111 L. T. 497 ; 30 T. L. R. 580 ; 58 Sol. Jo. 
634 ; 24 Cox, C. C. 335 ; 78 J. P. Jo. 280, C. A. 

88. “ Proceedings commenced by a writ — 
R. 8, C,, 0. 6, rr. 13, 14.] — An originating simmions 
was taken out in the L. District Registry asking for 
an account & the appointment of a new trustee ; — 
Held : deft, was not entitled as of right to have the 
proceedings removed to London, as they were not 
“proceedings commenced by a writ.” — RcTir 
Yerburgh V. Aston (1890), 63 L. T. 747. 

89. Taking proceedings — What amounts to.] — 
W. having refused to pay calls on certain shares, 
the CO. commenced an action to enforce payment, 
& on July 12 applied for final judgment under 
R. 8. C., O. 14. W. filed an affidavit in opposition 
to the application, alleging that he had been in- 
duced to take the shares by misrepresentation, & 
siting that he intended to counterclaim for rescis- 
sion on that ground. Leave to defend was given. 
A petition for winding up the co. was presented on 
July 22, & W. delivered his defence & counterclaim 


on Aug. 2. A winding up order was made on the* 
petition on Aug. 3. W. applied to have his name 
removed from the list of contributories ; — Held : W. 
having asserted his right to rejjudiate the shares in 
the affidavit on which he obtained leave to defend 
the application under R. S. C., O. 14, he had in 
substance taken legal steps before commencement 
of the winding up to have his name removed from 
the register. — Re General Railway Syndicate^ 
Whiteley’s Case, [1900] 1 Cli. 365 ; 69 L. J. Ch. 
250 ; 82 L. T. 134 ; 48 W. R. 443 ; 16 T. I.. IL 
176; 44 Sol. Jo. 228 ; 8 Mans. 74, C. A. 

90. Instltutlngproceedings — What amounts to.] — 
Deft., a married woman, entered a caveat against 
the will under which pltf. was extrix. ; pltf. gave 
warning to deft, to enter an appearance to the 
caveat, & deft entered such appearance. Pltf. 
then issued a writ in an action, & established 
the will. On motion by pltf. that the costs might 
under the above sect, be paid out of property to 
which deft, was entitled for her separate use with* 
out power of anticipation : — Held : neither by thc^ 
entry of the caveat nor by the appearance of the 
caveator to the caveat warning was the proceeding 
“ instituted ” within that sect. — Moran v. Plac e ^ 
[1896] P. 214 ; 65 L. J. P. 83 ; 74 L. T. 601 ; 44 
W. R. 593; 12T. L. R. 407 ; 40 Sol. Jo. 514, O. A. 

Ann4>tnHonft Nunn r. Tyson, [1901] 2 K. B. 4K7. 

Bxpld. CHcketi v. Olckott, [1902] P. 177, C. A. Reid. 

Salter V. Salter (1896), 65 L. J. P. 117, C. A. 


Sub-sect. 4. — Cause or Matter. 


91. “Cause/'] — The word “cause” in Eccles. 
Cts, Act, 1812 (c. 127), 8. 1, is not a technical word, 
but means causa jurlsdicl’miis, any suit, action, 
matter, or other similar proceeding competently 
brought before & litigated in a particular ct. (Lord 
SELBORNEjC. ). — G REEN V. PENZANCE ( LORD ) ( 188 1 ) » 

6 App. Cas. 057, 671 ; 45 L. T. 353 ; 46 J. P. 115 ; 
30 W. R. 218 ; sub nom. Re Green, 51 L. J. Q. B. 
25, H. L. S. 0. No. 308,posf. „ 

Annotntifyns : — Beld; The Tynwald, [1895] P. 142. Mentd. 

Enraght v, Ponzanoo (1882), 7 App. Cas. 240 ; Sweet r. 

Ely(1902), 86L.T. 679. ^ .. 

92. Interpleader suit.]— Aninterpleader suit 

was not a “ cause ” within Cty. Cts. Act, 1880 (c.61), 
s. 14, which enabled ‘ ‘ either ])arty in any cause ’ ’ to 
appeal. — Beswick v. Bofpey (1854), 9 Exch. 315; 
23 L. .T. Ex. 89 ; 22 L. T. O. S. 214 ; 18 J. P. 151 : 
2 W. R. 156 ; 2 C. L. R. 503 ; 156 E. R. 134. 

Annotations : — Apld. Mason v. WirralH. B. (1879), 4 Q. B* P- 

459. Reid. Krasor v. Fothorerill (1854), 23 L. J. C^. P. o3. 

93. Garnishee order.] — Mason v. Wirbal 

Highway Board, No. 23, ante. 

94. “ Cause or matter " — Application for rule 
nisi — Order as to Supreme Court Fees, 1884.] — An 
application for a rule ordering a metropolitan police 
magistrate to hear an application for a summons 
for libel; — Held: “ a cause or matter for trial ” 
within fee 52 in the above Order, the words not 
being confined to cases where the matter for hearing 
arises in an action, but extending to any matter 
entered for hearing . — Ex p. Hasker (1884), 14 
Q. B. D. 82 ; 64 L. J. M. C. 94. 

Annotation.: — Distd. Re A Solr., Kx p, Dudley (1885), 3a 

95. Action for recovery of rents & profits of 

real estate.] — An action by an infant heir-at-law 
against the widow & administratrix of an intestate, 
claiming an account of the personal estate & an ac- 
count of the rents & profits of the real estate, is not 
a “ cause or matter relating to any real estate 
within R. S. C., O. 51, r. 1.— i?e Staines, Staines 
p. Staines (1886), 33 Ch. D. 172 ; 65 L. J. Oh. 913 ; 


35 W. R. 75. ^ 

Order of reference under Arbitration 
Act, 1889 (c. 49), s. 14.] — An order of reference 
under the above sect, is not an order in any “ cause 
or matter ” within s. 15 of the Act. — Darlington 
Wagon Co. r. Harding Trouville Pier « 
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Action. 


Sect* 1 , — Action do other like terms: Sub-sects. 
4 <§: 6. Sect. 2. — Cause of Action : Sub- sects. 
ldc2,A. ^ 

Steamboat Co., Ltd., [189] ] 1 Q. B. 245 ; 00 L. J. 

Q. B. 110 ; 64 L. T. 409 ; 39 W. R. 167 ; 7 T. L. R. 
106, 0. A. 

Annotation : — Eefd. M’Alpinc v. Colder (1893), 9 T. L. II. 219. 

97. Matter ** — Originating summons.]— ^An 

originating summons, though not a “ cause,’ ^ is a 

matter,” Where proceedings for the -appoint- 
ment of new trustees & the vesting of the trust 
estate have been commenced by originating sum- 
mons under R. 8. C., O. 55, r. 13a, a vesting order 
made on motion in the jDroceedings is made ” on 
motion in a matter” within Trustee Act, 1850 
(c. 60), s. 43.—/?^ Jones (1889), 59 L. J. Ch. 157 ; 
61L. T. 554; 38 W. R. 203 ; 6 T. L. R. 49. 

98. Compulsory arbitration.] — ^A co. whose 

property consisted of gold mines in India, having 
passed resolutions for voluntary liquidation & re- 
construction, a dissentient member of the liquidat- 
ing co., in an arbn. under Cos. Act, 1862 (c. 89), 
ss. 161, 162, claimed to have his interest valued at 
the price at which the shares in the new co. were 
issued under the scheme of reconstruction ; but the 
liquidators claimed that such interest should bo 
valued on the footing of a realisation of the assets, 
& took out a summons entitled ” Jn the Mailer of 
Cos. Act% 1862 do 1867,” for a commission to India 
to examine witnesses as to the value of the pro- 
perty : — Held : (1 ) the ap])lication was made in a 
** matter ” within Jud. Act, 1873 (c. 66), s. 100, & 

R. 8. C., O. 37, r. 5 ; (2) in the circumstances the ct. 
would make the order, as being necessary for the 
purposes of justice within the above rule. — Re 
Mysore West Gold Mining Co., Ltd. (1889), 42 
Ch. D. 535 ; (58 L. J. Ch. 731 ; 61 L. T. 453 ; 37 
W. R. 794 ; 5 T. L. R. 695 ; 1 Meg. 347. 

For full anus., see Companies. 

99 . Voluntary arbitration.] — There is no 

jurisdiction under R. 8. C., O. 37, r. 5, to order the 
issue of a commission for examination of witnesses 
in a reference to arbn. by consent out of ct., since 
the arbn. is not a ” matter ” within the above rule. 
— Re Shaw & Ronaldson, No. 76, ante. 


Annotation : — Retd. Re Colman & Watson (1907), 97 L. T. 

857, C. A. 

100, Summons tor assaulting county court 

officer — County Courts Act, 1888 (c. 48), ss. 48, 120.] 

— The word * ‘matter ” in s. 120 of the above Act only 
applies to civil actions and matters, & does not 
extend to an order of a cty. ct. judge imposing a 
fine under s. 48 for an assault upon an officer of the 
ct. in execution of his duty, & no appeal lies from 
such an order. — Lewis v. Owen, [1894] 1 Q. B. 102 ; 
63 L. J. Q. B. 233 ; 69 L. T. 861 ; 68 J. P.263; 42 
W. R. 264; 10 T. L. R. 39 ; 38 Sol. Jo. 27 ; 10 R. 
69, C. A. 

101, Misfeasance summons.] — ^A misfea- 

sance summons under Cos. Winding-up Act, 1890 
(c. 63), s. 10 (seCi now, Cos, (Consolidation) Act, 1908 
(c. 69), s. 215),isa ” matter ” within R. 8 C.,0.65, 
r. 27 (48), which provides for allowance of refresher 
fees. — Re Anglo-Austrian Printing & Publish- 
ing Onion, [1894] 2 Ch. 622 ; 63 L. J. Ch. 632 ; 71 
L. T. 331 ; 38 Sol. Jo. 518 ; 42 W. R. 648 ; 1 Mans. 
361; 8R. 510. 

102. Motion to set aside award.]— A motion 

to set aside an award is a “ matter ” within R. 8. C., 
O. 31, r. 16, which provides that every party to a 
“ cause or matter ” shall be entitled to give notice 
to produce documents referred to in pleadings or 
affidavits. — Re Fenner & Lord, [1897] 1 Q. B. 
667 ; 66 L. J. Q. B. 498 ; 76 L. T. 376 ; 46 W. R. 
486, C. A. 

103. Order for taxation.] — ^An order for 

taxation obtained by a client is a ” matter ” with- 
in Attorneys &> Solicitors Act, 1874 (c. 68), s. 12, 
which enacts that no costs &c. of any act done by a 
person, who acts as solr. without being duly quali- 
fied so to act, shall be recoverable in any “ action, 
suit, or matter.” — Re Sweeting, [1898] 1 Ch. 268 ; 
67 L. J. Ch. 159 ; 78 L. T. 6 ; 14 T. L. R. 171 ; 46 
W. R. 242. 

Annotation : — FoUd. Browne v. Barber, [1913] 2 K. B. 653, 

C. A. 


Sub-sect. 5. — Under Colonial Statutes and 
Rules. 

See cases infra. 


PART I. SECT, t, SUB-SECT. 6. 

b. Action — Appeal causes in county 
court .] — Popularly speaking, suits 
brought into tho oty. ct. by appeal are 
spoken of as appeal causes only, & 
not as ** actions." Cty. Cts. Consolida- 
tion Act (Nova Scotia), 1889 (c. 9), 
6. 64, providing for appeals in all 
“ actions '* does not extend to appeals 
by a garnishee, appeals relating to 
removal of paupers, bastardy proceed- 
ings, etc. — Halifax Pilot Commrs. v. 
Farquhar (1894), 26 N. S. R. 333.— 


■ o, Counterclaim.] — A oountor- 

olaiming deft, is not a pltf. in an action ; 
nor is a oountorclaim an aotion." — 
Irwin v. Brown (1888), 12 P. R. 639.—* 

CAN, 

d. .1 — An answer to a 

counterclaim is termed a defence in 
tho Practice Rules (Ontario). — Irwin 
V. Turner (1895), 16 P. R. 349.— 

CAN. 

«. Execution.] — Limitations Act 

(Ontario). 1910 (o. 34), Part III., of 
which 6. 49 is tho first sect., is headed 
** Personal Actions,” a well -understood 
term which clearly does not include the 
issue or renewal of a writ of execution. — 
PouoHBR V. Wilkins (1915), 33 O. L. R. 
126 ; 7 O. W. N. 670.— CAN. 

f. Chxmishee proceeding.] — For 

some purposes of Division Cts. Act, 
R. 3. O. 1887 ( 0 . 61), a distinction is 
made between an ** aotion ” or “cause ” 
and a garnishee proceeding, but not for 
purposes of transfer. — Re MoCabe v. 


Middleton (1896), 27 O. R. 170. — 
CAN. 

g. — - Habeas corpus.] — A prisoner 
can obtain relief In the cty. ct. under the 
Act “ Of tho Liberty of tho Subject." 
As regards that Act the cty. ct. has 
concurrent Jurisdiction with tho S. C., 
but the proceeding is not an “ aotion," 
& there is no provision for an appeal. 
—Re Harris (1894), 26 N. S. R. 
508.— CAN. 

But see Cty. Ct Act (Nova Scotia), 
R. S., 1900 (o. 156), s. 35. 

h. Information.] — O. 1, r. 1, 

provides that all actions & suits which 
previous to Oct. 1, 1884, were com- 
menced by writ, bill, or information 
in the S. C., shall be instituted in tho 
ct. by a proceeding to be called “ an 
action": — Held: the word “informa- 
tion ’’ in the rule must be read in tho 
samo souse as the corresponding word 
in tho English rule (O. 1, r. 1), as refer- 
ring exclusively to informations in 
Chancery, & would not cover an infor- 
mation in the nature of a quo warranto. 
— A.-Q. V. Bergen (1896), 29 N. S. R. 
135.— CAN. 

L lAmUaiions Act {On- 

tario).] — The word “ aotion " in Linvlta- 
tions Act (c. 34), s. 49, Is used in its 
ordinary sens© & only applies to an 
action or proceeding in the nature of an 
aotion. The interoretatlon section 
(s. 2 (a) ), which reads “ ‘action ’ shall 
inclnde an information on behalf of the 
Crown, and any civil proceeding,*' 
does not extend the ordinary meamiig 
of the word. — P ouoher v. Wilkins 


(1916), 7 O. W. N. 670 ; 33 O. L. II. 
126.— €AN. 

j. Interpleader.] — An inter- 

pleader issue is within the meaning of 
the words “action at law ” in Adminis- 
tration of Justice Act, 1873, s. 24, & an 
order to examine deft, may be made. 
— Canada Permanent Building 
SooiEi’Y n. Forest (1874), 6 P. R. 
254.— CAN. 

jt, .] — R. 641 (o) (Ontario) 

does not ^ply to interpleader issues 
at all. it is confined to actions, 
& an interpleader proceeding is not 
an “aotion" (citing Hamlyn v. Beiieley 
(1880), 6 Q. B. D. 63). — Hogaboom v. 
Gillies (1896), 16 P. R. 402.— CAN. 

l . Matrimonial suU.] — The term 

“ civil action/' in Jury Act, 1862, s. 44, 
& Jury Act Further Amendment Act, 
1907, 8. 2, does not include a matri- 
monial suit. — Ramsay v. Ramsay & 
Lett, [1914] 8. A. R. 246.— AUS. 

m. Petition for payment out under 

Trustee Relief Act. 1847 (c. 96).]— In the 
matter of a petition for payment out 
of ot. of moneys paid In under the 
above Act, it was sought under R. S. C. 
(Ir.). O. 15, r. 13, to have a person 
appointed to represent the estate of a 
deceased person. The rule provided for 
this course to be taken “ in any aotion 
or suit " : — Held : “ aotion “ for this 
purpose did not, but “ suit ” did. 
inolude a petition for payment out of 
ot. — Be Walus* Trusts, Ex p. Walus 
(1888), 23 L. R. Ir. 7.— IR. 

n. Petty sessions order — En- 

forcement of.] — A proceeding to en- 
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Sect. 2.-CAUSE OF ACTION. 

Sub-sect. 1. — Definition. 

104. Cause of oomplaint.] — In its popular mean- 
ing, the term “ cause of action ** means the act on the 
part of deft, which gives pltf. his cause of complaint. 
-—Jackson v. Spittall (1870), K B. 5 0. P. 642 ; 
89 L. J. O. P. 321 ; 22 L. T. 765 ; 18 W. B. 1162. 
Annotalions: — H.P. Cherry v, Thompson (1872), L. R. 7 
Q. B. 573. Dirtd. Payne v, Hogg, [1900] 2 Q. B. 43, O. A. 
B^d. Noithey Stono Co. v. Gidney, [1894] 1 Q. B. 99, 
C. A. Meiitd. Durham v. Spence (1870), L. R. 6 Exch. 46 ; 
MaoMahon v. Irish N. W. Ry. Co. (1870), 19 W. R. 212, 
C. A. ; Cooke v. GUI (1873), 42 L. J. C. P. 98 ; Vaufjhan 
V. Weldon (1874), L. R. 10 C. P. 47 ; Rayment v. Payment, 
[1910] 1 P. 271. 

106. .]—In C. L. P. Act, 1862 (c. 76), 

ss. 18, 19, tiie words cause of action mean the 
act on the part of deft, which g^ves pltf. his cause 
of complaint ; & a pltf. who has issued a writ under 
either of these sects, is not bound to prove that 
every circumstance necessary to sustain his case 
occurred within the jurisdiction. — Vaughan v. 
Weldon (1874), L. B. 10 C. P. 47 ; 44 L. J. C. P. 
64 ; 31 L. T. 683 ; 23 W. B, 138. 

106. Material facts.] — ‘ * Cause of action ’ * has been 
held from the earliest times to mean every fact 
which is material to be proved to entitle pltf. to 
succeed — every fact which deft, would have a right 
to traverse. — Cooke (Cook) v. Gill (1873), L. B. 
8 a P. 107 ; 42 L. J. C. P. 98 ; 28 L. T. 32 ; 21 
W. B. 334. 

Annotatims : — FoUd. Whlnney t>. Schmidt (1873), L. R. 8 
O. P. 118 ; Read v. Brown (1888), 22 Q. B. D. 128, C. A. ; 
Whitehead «. Butt (1891), 7 T. L. R. 609. Retd: Northey 
Stone Co. v. Gidney, [1894] 1 Q. B. 99, 0. A. ; Payne t>. 
Hogg, [1900] 2 Q. B. 4.3, C. A. ; Isaacs t>. Salbstein, [1916] 
2 K. B. 139, C. A. Mentd; Quortley v. Timmins (1874), 
L. R. 9 C. P. 416 ; Jacobs v. Brett (1875), L. R. 20 Bq. 1 ; 
Johnstone v Bonham (1888), 4 T. L. R. 313; Cowan v. 
O'Connor (1888), 67 L. J. Q. B. 401 ; Broad v. Perkins 

m i T. L. R. 545, C. A. ; Coburn v. Colledge (1896), 66 
.B.213. 

107 . ,] — “ cause of action ” means every 

fact which it would be necessary for pltf. to prove, if 


traversed, in order to support his right to the judg- 
ment of the ct. It does not comprise every piece of 
evidence necessary to prove each fact, but every 
fact necessary to be proved. — Bead v. Brown 
(1888), 22 Q. B. D. 128 ; 68 L. J. Q. B. 120 ; 60 
L. T. 250 ; 37 W. B. 131 ; 5 T. L. B. 97, C. A. 

AnnoUUians: — Folld. Whitehead v. Butt (1891), 7 T. L. R 
609. Diltd. NqrUiey Stone Co.t>. Gidney, [1894] 1 Q. H. 99. 
C. A. Expld. ft FdUd. Coburn v. CoUedge, [1897] 1 Q. B. 


702, C. A. 
C. A. 


Mentd. Bennett v. White, [1910] 2 K. B. 643, 


1 08. Definition for statutory puraoses.] — In Frivo- 
lous Arrests Act, 1725 (c. 29), & 6 Geo. 2, c. 27, the 
words “ cause of action ” meant the damages laid 
in the declaration, not those found by the verdict. 
— Gilmore v, Horton (1733), 7 Mod. Bep. 190 ; 
Bidg. temp. H. 29 ; 87 E. B. 1 182. 


Sub-sect. 2. — Where it Arises. 

A. In General, 

109. Partnershlp-^Place of business.] — A. resided 
ft carried on business at M., ft B., who had various 
places of business elsewhere, agre^ with A. to 
carry on a partnership business in certain transac- 
tions at M., where the books were kept & advances 
made by A. At the close of the partnership affairs, 
which were attended with loss, a balance was struck 
showing a debt due by B. to A . ; — Held : the cause 
of action accrued at M. — ^Luchmeechund v. Mull 
(1860), 3 L. T. 603. 

110. Policy of insurance — Not place of payment.] 

— A declaration upon a policy of insurance from 
Baltimore to Liverpool alleged a total loss by perils 
of the seas. The ct. refused to allow the venue to 
be changed from Lancashire to London, upon 
the usual affidavit that the cause of action arose in 
London & not elsewhere, the declaration showing 
that such statement could not be correct, although 
the policy was effected & the loss was payable in 
London. — ^Butler v. Fox (1849), 7 C. B. 970 ; 18 
L.J.O. P.304; 13 L. T. O. S. 258 ; 137 B. B. 384. 


force an order, made by a ct. of petty 
sessions under Imprisonment of Fraudu- 
lent Debtors Act, 1916, is not an ** ac- 
tion •’ within s. 79 (1) (c) (vi) of Supreme 
Court Act, 1916 ; «. 213 of Justices Act, 
1915, does not apply — Coopkr & Sons 
V. Dawson (1916), V. L. R. 381.— AUS. 


0, Amendment of style of cause,] 

— An order was made directing proceed- 
ings to be oontinued in another name, 
owing to a dovolntion of interest. Sc 
dtreoting an amondmont of style of 
cause : — Held : tho judge had jurisdic- 
tion to make ex p. an order for carrying 
on the proceedings by another person, 
but the amendment to tho stylo of cause 
could not be so made, that being a 
** proooeding " within r. 973 & requiring 
a month's notice as prescribed by that 
rule. — Goldstein v. Vancouver Tim- 
ber & Trading Co. (1912), 21 W. L. R. 
661 ; 2 W. W. R. 722 ; 4 D. L. R. 172, 
B. C. R.— CAN. 


p. Suit — Peiiiion for payment out 
under Trustee Htiief 1847 \c. 96).] 
— Re Wallis* Trusts, Ex p, Wallis, 
p. 12, m, ante. 


q. Cause — Oamishee proceeding.] — Re 
MoCabb V. Middleton, p. 12, f, 
ante. 


PART I. SECT. 2, SUB-SECT. 1. 

104 i. Cause of complaint ,] — ” C!auso 
of action ** means the act or omission 
oonstituting the violation of the duty 
complained of. — ^M aoken v. Slus 
(1874). I. R. 8 O. L. 151.— IR. 


106 I. Material facts .] — Cause < 
anUon ** means that bundle of essentii 
facta which it is necessary for a pit 
w prove before he can succeed. — ^Mus 
Yai^ e. Manilal (1905), I, L. 1 
29 Bom. 868.— IND. 


106 fi. .1 — (Jause of action ** 

Is a well -understood phrase ft comprises 


“ ©very fact which It would bo necessary 
for pltf. to prove, if traversed, to sup- 
port his right to tho judgment of the 
ot.” {Read v. Brown (1888), 22 Q. B. D. 
1 28 rofd. to). “A cause of action arises 
(within the meaning of Ijlmitatlons 
Aot (Ontario) ut the tim^ when tho 
debt could first have been recovered 
by aotion (citing Reeves v. Butcher, 
[1891] 2 Q. B. 609). — ^POUOHER v. WIL- 
KINS (1915), 33 O.L. R. 125 ; 7 0. W. N. 
670.— CAN. 


108 i. Definition for statutory pur- 
poses — Civil Bill Courts {Ireland) Act, 
1851 (c. 57), s. 40.3 — ^Pltf. had been 
arrested In the ooirnty of Kerry, under 
a judge’s flat, foimdea upon an affidavit 
made in that county, but obtained in 
Dublin. In an aotion for malicious 
arrest: — Held: (l)the cause of action 
consisted not merely of the arrest & 
the swearing of tho affidavit upon which 
the fiat was founded, but also included 
the presenting of that affidavit to the 
Judge, ft obtaining his fiat thereon ; 
(2) the words “ cause of aotion ** in 
the above sect, meant the whole cause 
of aoUon. — Hurly u. Lawlor (1864), 
6 Ir. Jur. O. S, 344 (K.).— IR. 


108 it. Civil Procedure Code 

(India) {VIII. 0/1859), s. 5.]—8emI>l^ 
the words cause of action ’* In tn© 
above soot, do not moan the whole 
cause of aotion. — Hills v. Clark 
jm4), 14 B. L. R. 367 ; 23 W. R. 63,— 

108 iii. Civil Procedure Code 

(India), 1882, s. 43.] — The whole of the 
claim pltf. is entitlod to make in 
respeot of the oausO ot aotion in the 
above sect, means the entire dalm 
which pltf. has against deft, at the 
time the aotion is brought In respeot 
of any failure to accept & pay for goods 
purchased under one contract, ft the 
whole of such claim must be included 


in one action. The expression ** cause 
of action ” is to bo construed with 
roferonco to the substance rather than 
the form of tho action. — Duncan 
Brothers ft Co. v. Jektmull Greed - 
HABER L\ll (1892), I. L. R. 19 Calc. 
372.— IND. 

108 iv. Code of Civil Proce lure 

(India) Act{X. of 1877).]— Tho illustra- 
tions to 8. 17 ot the above Aot afford 
no safe guide as to what Is meant in 
tho code by the term ‘‘cause of action.** 
— L\ljer Lall V. Hardky Naraiv 
(1882), I. L. R. 9 Gale. 105 ; 11 C.L.R. 
12.— IND. 


lOB V. .] — The term 

“ cause of aotion ** as used lu ss. 31 ft 
45 of the above Aot is there used in the 
same sense as it is used in English law. — 
Haijma Bibi V. Muhammad (1895), 
I. L. R. 18 All. 131.— IND. 

108 vi. . Letters Patent (India), 

1865, s. 12.] — ^In the case of an aotion 
on a contract, “cause of aotion*' in 
the above sect, moans tho whole cause 
of action, ft consists of the making of 
the oontraot ft of Its breach In the place 
where it ought to be performed. — 
Dhunjisha Nusserwanjt V. Fpordb 
(1887), 1. L. R. 11 Bom. 649.— IND. 

r. Cause of action compared with 
title .] — A pltf.*s cause of aotion is a 
very different thing from his title ; 
tho oue being something done contrary 
to his interest, obliging him to seek the 
aid of a ot. of justioe, the other being 
the proof that that something affords 
him a valid ground for relief. — Dudsar 
Bibeb V. Shakir Burkundaz (1871)i 
15 W. R. 168.— IND. 


f. Counts of deolarafion.1— Counts of 
declaration are considered as ^tinot 
causes of ootloa.— Crawley v. Wiiaon 
(1850), 6 N. B. R. (1 All.) 704.— CAN. 
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JSect* *2. — Cause of Action: Sub-sects. 2, 3 dr 4, 
A. d: B.^ 

111. S. P. Oailland V. Champion (1797), 7 Term 
Bep. 206 ; 101 E. B. 933. 

Annotations : — Fold. Collins t). Jacobs (1803)« 3 Bos. & P. 
679. Diftd. Wood v. Perkes (1819), 2 B. & Aid. 618. 
FoUd. Butler v. Fox (1849), 7 C. B. 970. Refd. Cundell v. 
Harrison (1846), 16 L. J. Q. B. 81. 

112. Sale of goods — Place of delivery.] — vendee 
a-t Aberystwith gave an order for goods to the tia- 
veller of pltf., a deale in London, nothing being 
said about the mode of carriage : — Held : ( 1 ) it \\ as 
to be presumed the goods were to be sent in the most 
usual & convenient way ; (2) upon delivery of the 
goods to a carrier in London, a cause of action arose 
in London. — Copeland v. Lewis ( 18 17 ), 2 Stark. 33. 

113. Seamen’s wages — ^Voyage.] — A., captain of 
an India country trader, contracted in India with 
B. for a crew according to the custom of the coun- 
try ; A. arrived in England with the crew, & made 
41 voyage with them to the West Indies & back. 
An action was brought by part of the crew for 
wages due on the W est India voyage. On a m otion 
for a mandamus to examine witnesses in India: 
— Held : the cause of action did not arise in India 
wdthin East India Co. Act, 1772 (c. 63), s. 44. — 
Francisco 17. Gilmore (1797), 1 Bos. &iP. 177 ; 126 
E. R. 845. 

Cause of aotion arising abroad.] — See Conflict 
OP Laws. 

B. Within Jurisdiction of Mayor^s Court, London : 
see Mayor’s Court, London. 

■C. Within Jurisdiction of Salford Hundred Coitrf: 
see Courts. 

D. Within Jurisdiction of 'County Courts : see 
County Courts. 

For the Purpose of Service out of the Jurisdic* 
tion : see Practice & Procedure. 


Sub-sect. 3. — When it Arises. 

A. For the Purposes of the Statutes of Limitation : 
see LiitfiTATioN of Actions. 

B. Continuing Causes of Action. 

ia) Obstruction, etc., of Watercourses: sec Waters 

& Watercourses. 

ib) Subsidence of Land caused by Mining: see 
Easements & Profits A Prendre ; Mines, 
Minerals, & Quarries. 

(c) Obstruction to Light : see Easements & Profits 
k Prendre. 

(d) Continuing Nuisances generally : see Nuisance. 

(e) Continuing Trespass: see Trespass. 


Sub-sect. 4. — Separation op Causes op Action 
and Splitting Demands. 

A. In General. 

114. General principle.] — It is a rule that when a 
thing directly wrongful in itself is done to a man, 
in itself a cause of action, he must, if he sues in re- 
spect of it, do so once for aU. As, if he is beaten 
or wounded, if he sues he must sue for all his 
damage, past, present, & future, certain k, contin- 
gent. He cannot maintain an action for a broken 
arm, & subsequently for a broken rib, though he 
did not know of it when he commenced his first 
action. If he sustained two injuries from a blow, 
one to his person, another to his property, as, for 
instance, damage to his watch, there is no doubt 
that he could maintain two actions in respect of 
his one blow. The same would be true of an action 
for conse(^uential damages. A man slandered by 
words actionable in themselves must sue, if at all, 
for all his damage in one action. Probably, if he 
sustained special damage, as that he lost a contract 
through being charged with theft, he might main- 
tain one action for the actionable slander, another 
for the personal loss (Lord Bramwell). — Darley 
Main Colliery Co. v. Mitchell, Nos. 118,224, post. 

For full anns., see S. C. No. 118, post. 

116. — — .] — There is no positive law (except so 
far as the Cty. Cts, Acts have from a very early date 
dealt with the matter) against splitting demands 
which are essentially separable, although the High 
Ct. has inherent power to prevent vexation or op- 
pression, & by staying proceedings or by appor- 
tioning the costs, would have always ample means 
of preventing any injustice arising out of the reck- 
less use of legal procedure (Bowen, L.J.). — Bruns- 
DEN V. Humphrey, No. 122, post. 

For full anns., see 8. C. No. \*i^,posi, 

lie. Dilapidation of rectory — Non-repair of 

chancel.] — In an action against the exor. of a de- 
ceased rector for dilapidations to the chancel & pew, 
defts. pleaded that pltfs. had recovered in a pre- 
vious action for want of reparation of the rectory 
house & other buildings belonging to the rectory, 
that the chancel & pew were in the same state as at 
the commencement of the former action, & that the 
compensation then claimed might have been reco- 
vered in the former action : — Held : the injury from 
dilapidation of the rectory could not be identified 
with non-repair of the chancel, & there was no en- 
tirety in the cause of action. — Young v. Munby 
(1815), 4 M. & S. 183 ; 105 E. R. 802. 

A nnotaiiOTts . — Apld. Warren v. Lugrger (1849), 3Exch.579. 

]^td. Ross V. (idcock (1868), L. R. 3 0. P. 655. 

117. Separate cause of action in respect of new 
subsidence.]— Where there is a claim against an 
administrator for money had & received by the 
intestate, for coal tortiously taken by him from 
pltf.’s land, k sold by him, k part has been raised 


PART 1. SECT. 2, SUB-SECT. 4.— A. 

t. Fre^^ action for same cause — 
Special damage not idenlical,} — A. 
sued B. by oivil bill prooesfl, for having 
sold pltf. a oow, warranted sound, but 
which was unsound. The civil bill 
asslgrned as special damage that four 
ether cows of pltf. beoame infected by 
her, k died. B. having been decreed in 
this suit, appealed, relying upon a 
decree against himself at a former 
sessions at the suit of A. immediately 
after the death of the partloular cow, 
for breach of the above wananty. By 
that decree, deft, bad been ordered to 
pay the value of the deoeased oow : — 
Held : as both actions were in contract. 
k for substantitilly the same cause of 
aotion, although the special damage 
was not identical, pltf. was not entitled 
to recover. SetnbU : the result would 


have been the same had the second 
aotion been framed expressly in tort 
for the consequential damage. — 
Gardiner v. Mathewson (1853), 6 
It, Jur. 147.— IR. 

u. Fresh action for integral part of 
Original suU.\ — ^In Sept., 1883, pltfs., 
a firm of millers, ddivered to defts. 
a quantity of flour to be carried on 
thoir rv., nine sacks being oonsiimed to 
D., who had purohased same from 
pltfs., and the remainder being con- 
signed to pltfs. themselves. Some of 
the flour received by pltfs., k the 
greater portion of that delivered to D., 
was damaged in the course of oarrlage. 
D. had used two k a half sacks before 
he disoovored that it was contaminated, 
whereupon he returned five sacks to 
pltfs. k olaimed from them damages 
for the sacks he had used. Hhs. 


uotlfled defts. of the damage k Issued a 
olvU bill process without, however, 
claiming in respect of the saoks used 
by D., k obtained a decree. D. then 
issued a civil bill against pltfs. for 
the two k a half saoks, k obtained a 
decree, k the amount was paid by pltfs. 
to D. Defts. were served with notice 
of D. 's oivil bill. Pltfs. afterwards sued 


defts. to recover the amount they had 
been obliged to pay to D. : — Beta: the 
injury to the two k a half sacks being 
an integral part of the cause of aotion 
arising from defts.' negligence in the 
carriage of the flour k lor whioh pltfs. 
sued in the first oivil bill process, the 
second clvU bill aotion was not main* 
tainable.—EnssRLL k Sons e. Water- 
ford 6c Limerior RT. Oo. (1886), 16 
L. R. Ir. SU.—IR. 



Part I. — Definitions. 


15 


more than 6 months before intestate’s death, & 
part within 6 months, pltf. may bring trespass, 
under Civil Procedure Act, 1833 (c. 42), s. 2, for so 
much as was raised within the 6 months, and also 
money had & received for so much as was raised be- 
fore, the acts being distinct, and the two actions not 
incompatible. — Powell v, Rees (1837), 7 A. & E. 
426 ; 2 Nev. & P. K. B. 671 ; Will. Woll. & Dav. 
680; 8L. J. Q.B. 47; 112 E. R. 630. 

For full anna., see Contract. 

118. .] — When damage is caused to land by 

removal of the minerals under it & the consequent 
subsidence of the surface, the owner has a cause of 
action as often as such damage takes place. 

Resp. was the owner of land, & in 1867 & 1868 
applts. worked out the coal under the land without 
leaving proper support, in consequence of which 
the surfaci subsided, & some cottages belonging to 
resp. were injured. Applts. made compensation 
for the injury, & did not work the minerals after 
1868. In 1882 a further subsidence occurred from 
the combined effect of the previous workings of 
applts. & workings under the adjoining land. Resp. 
brought an action to recover compensation for the 
injury he had sustained : — Held : (1 ) a new cause 
of action arose in respect of the second subsidence ; 
(2) resp.’s right to maintain an action for the in- 
jury he had sustained was not barred by Stat. 
Limitations. — Dakley Main Colliery Co. r. Mit- 
chell (1886), 11 App. Cas. 127 ; 56 L. J. Q. B. 629 ; 
54 L. T. 882 ; 51 J. P. 148 ; 2 T. L. R. 301, H. L. 
S. C. No. 114, No. 224, post. 

Annotaiions : — Folld. Crumble r. Wallseml L. B., [1891] 1 
Q. B. 503, C. A. Consd. A.-G. v. Conduit Colliery Co., 
U895J 1 Q. B. 301 ; Qroonwell v.Low Beechburn Coal Co., 
11897] 2 Q. B. 165. Apld. Jordeson v. Button Southcoates 
& Drypool Gae Co., [1898] 2 Ch. 614; Harrington r. 
Derby Corpn., [1905] 1 Ch. 205 ; Tunnlclllfe & Hampson 
V. West Leigh Colliery Co., [1905] 2 Ch. 390 ; West Leigh 
Colliery Co. v. Tunnlclifle & Hampson, [1908] A. C. 27. 
Distd. Manley e. Burn, [1916] 2 K. B. 121, C. A. Held. 
BrundsentJ. Humphrey (1884), 14 Q. B. D. 141, C. A. ; 
Markey v. Tolworth Joint. Hospital District Board (1900), 
69 L. J. Q. B. 738 ; Hall e. Norfolk, [1900] 2 Ch. 493 ; 
Tunnicllflc & Ham’ison v. West Leigh Colliery Co., [1906] 
2 Ch. 22, O. A. Hentd. Serrao v. Noel (1885), 15 Q. B. D. 
649,0. A.; Careyr. Bermondsey B.C. (1903), 2 L.G.R. 219, 
C. A.; Nash v. Rochford R. D.C., [1917] 1 K. B. 384, C. A. 

Sesy further , Easements & Profits k Prendre ; 
Mines, Minerals, & Quarries. 

119. Creditor’s debt secured by mortgage — 
Action to recover residue of debt.] — ^A creditor 
whose debt is secured by pledge or mtge. neces- 
sarily resorts to legal proceedings to make his 
security available, &, if he realises only a portion of 
his debt, there is no reason why he should not have 
recourse to a common law ct. for the recovery of the 
residue (Byles, J.). — Nelson v. Couch (1863), 16 
0. B. N. S. 99 ; 2 New Rep. 395 ; 33 L. J. 0. P. 
46 ; 8 L. T. 677 ; 10 Jur. N. S. 366 ; 11 W. R. 964 ; 
1 Mar. T.. C. 348 ; 143 E. R. 721. 

For full anns., see Estoppel. 

120. •] — Deft, charged her property 

with repayment of £100 & interest to pltf., & gave 
him four supplementary charges to secure further 
advances. She then gave him another supplemen- 
tary charge to secure a further advance & his pro- 
fessional costs. Pltf. brought an action on the first 
five charges, omitting the sixth, which was mislaid, 


& obtained an order for foreclosure nisi. He 
afterwards found the sixth charge, applied for an 
order extending the relief to that charge, but his 
application w'as dismissed with costs. He then 
brought a fresh action for foreclosure on all six 
charges. Deft, took out a summons asking that 
the proceedings might be stayed on the ground that 
pltf. was estopped by the foreclosure order : — 
Held: (1) the subject-matter of the fresh action 
was not the same as that in the first action ; (2) in 
the circumstances pltf. was not estopped from sot- 
ting up his present case ; (3) deft.’s application 
must be dismissed with costs. — B ake v. French, 
[1907] 1 Ch. 428 ; 76 L. J. Ch. 299 ; 97 L. T. 131. 
For full anns., see Estoppel. 

121. Sheriff’s negligence — Money had & received.] 

— ^After the sherijff’s death & before the appoint- 
ment of his successor, the under-sheriff sola goods 
taken in execution before the death of the sheriff, & 
paid part of the proceeds to the execution creditors, 
but died before paying over the balance. The exe- 
cution creditors, more than 6 months after the 
death of the under-sheriff, on entering upon the 
administration sued his exors. for negligence &; ex- 
tortion in the under-sheriff, & also for money had & 
received : — Held : (1) an action for money had & 
received would lie against exors. of the under- 
sheriff ; (2) the action for money had & received, 
not requiring the same evidence to support it as the 
action for tort, might be brought although the tort 
had not been waived. — Gloucebterbhibe Bank- 
ing Co. V. Edwards (1887), 19 Q. B. D. 675 ; 66 
L. J. Q. B. 514 ; 35 W. R. 842 ; affd- 20 Q. B. D. 
107, C. A. 

R. Claims in Tori. 

122. Same wrongful act — Two distinct torts — In- 
jury to person — Damage to property.]— Damage to 
goods & injury to the person, although they have 
been occasioned by one & the same wrongful act, 
are infringements of different rights, & give rise to 
distinct causes of action ; & the recovery in an ac- 
tion of comi>ensation for the damage to the goods 
is no bar to an action subsequently commenced for 
the injury to the person. 

Pltf. brought an action in a cty. ct. for damage to 
his cab occasioned by negligence of deft.’s servant, 
& having recovered the amount claimed, after- 
wards brought an action in the High Ct. against 
deft., claiming damages for personal injury sus- 
tained bv pltf. through the same negligence ; — 
Held : tne action was maintainable & was not 
barred by the previous proceedings in the cty. ct. — 
Brunsden V. Humphrey (1884), 14 Q. B, D. 141 ; 
63 L. J. Q. B. 476 ; 61 L. T. 629 ; 49 J. P. 4 ; 32 
W. R. 944, C. A. S. C. No. 115, ante. 

Annotations: — Ez^d. Macdougall v. Knight (No. 2) (1890) 
25 Q. B. D. 1, C. A. Retd. Edmonds v, Robinson (1885) 
29 Ch. D. 170; Serrao v. Noel (1886), 16 6. B. D. 649, 
C, A. ; Darley Main Colliery Co. v. Mitchell (1886), 11 App. 
Cas. 127, H. L.; London v. London Road Car Co. (1888), 4 
T. L. R. 448 ; Midland Ry. Co. v. Martin, [1893] 2 Q. B. 
172; James V. Evans (1897), 77 L. T. 78: Rose t>. Buckett, 
[1901] 2 K. H. 449, 0. A.; Furness, Withy v. Hali (1909), 
25 T. L. R. 233 ; Isaacs v. Salbstein, [1916] 2 K. B. 139, 
C. A. Mentd. National Co. for Distribution of Electricity 
V. Gibbs (1901), 18 R. P. C. 393. 

128. Trespass to goods — ^Trover.] — A 

recovery in trespass for taking & driving away a 
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122 I. Same ivronaful act — Two dis- 
tinct torts — Injury to person — Damage 
to property .] — A Judgment recovered 
by a widow, as administratrix of her 
JiJBband, under Fatal Accidents Act, 
y46 (o. 03), amended by Fatal Acoi- 
dents Act, 1864 (o. 95), for damages for 
the death of her husband through 
negligence or breach of duty of defts. 
is no bar to a subsoQuent action brought 
by her, as administratrix of her husband , 


to recover damages for injuries, arising 
from the same cause, to his personal 

f roperty. — Barnett v. Lucas (1872), 
. R. 5 0. L. 140 ; 6 O. L. 247.— IR. 

122 ii. 8. P. Dalt V. Dublin, 
Wicklow & Wexford Ry. Co. (1892), 
30 L. R. It. 514.— IR. 

V. Different defendants.] — Pltf. 

brought an action against a sheriff for 
taking his goods on an execution against 
A., & recovered Judgment, but not to 
the full extent of ms claim, the Jury 


having found that part of the goods 
did not belong to pltf. Pltf. afterwards 
brought trespass against deft., who had 
indemuifled the sheriiZ for seizing the 
goods: — Held: (1) a party cannot 
split up his claim for damages & proceed 
for a part of the trespass at one time, 
& part at another; (2) the Judgment 
against the sheriff was a satisfaction 
for the wrong done to pltf., and he 
could not recover, — Lawton e. Adams 
(1862), 10 N. B. R. (5 All.) 274.— CAN. 
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8ecU 2 * — Cause of Action : Sub^aect 4» <Sb C»] 

flock of fidieep, & eanall damages given, is no bar to 
trover for the same sheep, if pltf. reply that the re- 
covery was only for the taking & not for the value. 
— ^Lacon V, Barnard (1627 ), Cro. Car. 36 ; 79 E. R. 
685. 

Annotaiiona: — Dbtd. Putt v. Royston (1082), 2 Show. 211. 

Reid* Buokland c, Johnson (1854), 15 C. B. 145. 

124. Damage to credit.] — Deft., 

a comr. in bkpcy., wrongfully seized the goods of 
pltf., who was no bkpt. In an action on the case 
for damage to his credit : — H eld : it was no defence 
that pltf. had already recovered damages in tres- 
pass for the goods taken from him. The same thing 
may give several causes of action. — ^Watson v. 
Norbury (1649), Sty. 201 ; 82 E. R. 645. 

126. Trespass to land.] — Certain 

premises were let to pltf. by P. , who had previously 
mtged. them to def ts. , trustees of a benefit building 
society, to secure payment of subscriptions, etc., 
which might become due from him to the society. 
The mtge. deed gave power to defts. to distrain the 
goods of P., on the premises for arrears of subscrip- 
tions due to the society, as for rent due on a demise. 
Defts. distrained on the premises for subscriptions 
due from P. , & seized pltf. ’s goods. Pltf. replevied 
the goods, & recovered in the action of replevin, in 
the cty. ct., as damages, the amount of the expenses 
of the replevin bond. Having sustained further 
consequential damages by reason of the seizure of 
his goods, he brought an action of trespass in the 
High Ct., to recover these damages, & also in re- 
spect of the trespass to the land : — Held : (1) the 
judgment in replevin was a bar to the action in re- 
spect of trespass to the goods, as the special damage 
was recoverable in the action of replevin ; (2) the 
judgment in replevin was no bar to the action in 
respect of trespass to the land, as it was not in re- 
spect of the same cause of action. — G ibbs v, Cruik- 
SHANK (1873), L. R. 8 C. P. 454 ; 42 L. J. C. P. 273 ; 
28 L. T. 735 ; 37 J. P. 244 ; 21 W. R. 734. 

^»ino<o«on«:— Diftd. Dover t>. Child (1876), 34 L. T. 737. 

Mentd. Smith v. Earlght (1893), 63 L. J. Q. B. 220. 

126. Malicious wosecution — False im- 

prisonment.] — To an action for falsely, maliciously, 

without any reasonable or probable cause, charg- 
ing pltf. with larceny, before JJ. indicting pltf., & 
causing him to be tried on such charge, on which he 
was afterwards acquitted, deft, pleaded that before 
commencement of the suit pltf. brought an action 
of trespass against deft, for assaulting & imprisoning 
him on a false & imreasonable assertion that he had 
committed felony; that to that action deft, 
pleaded the general issue & a justification of the 
assertion. & imprisonment in consequence, & on a 
trial of which action the judge directed the jury to 
take into their consideration the question whether 
deft, had charged & accused pltf. with having 
stolen the goods mentioned in the declaration, k 
falsely So maliciously, So without any reasonable or 
probable cause, committed the grievances com- 
plained of in the present action ; that the jury 
found for pltf. So assessed damages. So that pltf. re- 
covered judgment for same, with costs ; averring 
the identity of the imprisonments in the two ac- 
Hons, So that the grievances complained of were the 
same in respect of which damages had been given 
on the former occasion ; — Held : (1) this plea was 
no answer to the action, as the causes of action 
were different ; (2) the judge had misdirected the 
jury on the trial of tne former action. Qu . : 
whether it would have been a defence that on the 
trial of the former action damages in respect of the 
cause of action complained of in the present had 
been aaseesed by the jury with the consent of the 
parties. — Guest v, Warren (1854), 9 Exch. 879 ; 


23 L. J. Ex, 121 ; 18 Jur. 133 ; 2 W. R. 159 ; 2 
0. L. R. 979 ; 166 E. R. 161, 

127. Defamation — ^Different innuendoes.] — 

In an action for slander deft, pleaded that pltf. had 
unsuccessfully brought a previous action against 
him on the same words, except that no innuendo 
had been attached to them. On demurrer : — 
Held : pltf. could not entitle himselt to a new action 
by a new interpretation of the same words. — Gard- 
ner V, Helvis (1684), 3 Lev. 248 ; 83 E. R. 673. 

128. Diltsrent defendants.] — If A. So 

B. , having recovered in separate actions for libels 
against different persons engaged in the manage- 
ment So publication of the same newspaper, com- 
mence fresh actions against the same parties, each 
suing the party against whom the other has reco- 
vered, the ct. will not interfere in a summary way 
to set aside the latter proceedings. — Martin v, 
Kennedy, Banning v. Perry (1800), 2 Bos. So P, 
69; 126E. R. 1161. 

Annotation: — Refd. Brunsden i?. Humphrey (1884), 14 

Q. B. D. 141, 0. A. 

129 . Different passages in same pub- 

lication.] — Deft, published in pamphlet form a 
report of the judgment delivered in a former action 
which pltf. had brought against him. The pam- 
phlet contained no report of the evidence given at 
the trial, So there were passages in the judgment 
reflecting on ^Itf.’s conduct. Pltf. brought an 
action for libel in respect of such publication, & the 
jury found the pamphlet was a fair, accurate So 
honest report or the judgment So was published 
without malice, & returned a verdict for deft. Pltf. 
brought another action for libel in respect of the 
same publication ; but he relied on defamatory 
statements in the pamphlet other than those set 
out in the statement of claim in the former action 
for libel. On an application to dismiss this action 
as frivolous So vexatious : — Held : ( 1 ) the questions 
for the jury in the second action for libel being 
identical with those decided in the first, a plea of 
res judicata must succeed ; (2) the action ought to 
be stayed as frivolous & vexatious ; (3) even if pltf. 
could rely in one action on one part of the pamphlet. 
So in another action on another part, such a course 
was an abuse of the process of the ct., So the second 
action should be stayed. — M acdougall v. Knight 
(1890), 25 Q. B. D. 1 ; 59 L. J. Q. B. 617 ; 63 L. T. 
43 ; 54 J. P. 788 ; 38 W. R. 563 ; 6 T. L. R. 276, 

C. A. 

Annotation: — Apld. Stephenson r. Garnett, [1898] 1 Q. B. 

677, C. A. 

130. Assault.] — ^After a recovery in an 

action for an injurious act, no action can be main- 
tained on account of consequences occasioned by 
that act. A recovery in an action for assault &; 
battery is a bar to an action for subsequent loss in 
consequence of the battery of part of the skull. — 
Fetter v. Beale (1701), Holt, K. B. 12 ; 1 Ld. 
Raym. 339 ; 1 Salk. 11 ; 90 E. R. 905. 

Annotations: — Apld. Howell v. Young (1825h 2 0. & P. 238. 

FoUd. Bonoml v. Backhouse (1856), 32 L. T. O. S. 156. 

Diftd. Whltehouse v, FeUowes (1861), 10 C. B. N. S. 765 ; 

Brunsden t». Humphrey (1884), 14 Q. B. D. 14L 0. A. 

Befd. Rosewell v. Irlor (IzOD, 1 Ld. ^ym. 713 ; Bl;^h r. 

Fladgate, Morgan v. Blyth, Smith e. Bljrth, [1891] 1 Ch. 

337. 

Bankruptcy of plaintiff — Dlvidiilg cause of 
action between bankrupt Sc trustee In bankruptcy.] 

— See Bankruptcy So Insolvency. 

C. Claims in Contract, 

181. Splitting demand — Items in aocount] — ^A. 

contracted with B. for the purchase of certahi 
parcels of malt, the money paid for each being 
underdOs. B.took out separate plaints in aninferior 
ct. with respect to them: — Held: (1) B. should 
have joined them all in one action, So not put A. 
to unnecessary vexation by splitting an entire 
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cause of action. — G irling v. Alders (1070), 1 Vent. 
73 ; 2 Keb. 617 ; 86 E. R. 51. 

jrinotMiona : — Apprvd. Jte Aykroyd (1847), 1 Exch. 479. 
FoUd. Jonos r. Pritchard (1849), 18 L. J. Q. H. 104. 

132. .] — Where a suit is for an account 

&; the matter is proper for one entire account, the 
suit is not maintainable for part of the mal^ter only, 
for pltf . may not split cause <fe make a multiplicity 
of suits. — PuiiEFOY V. PUREFOY (1681), 1 Vem. 28 ; 
23 E. R. 283. 

Annotation: — Refd. Jodcs v. Smith (1794), 2 Vos. 372. 

133 , .] — Small Debts Act, 1846 (c. 95), 

s. 63, enacted that it siiould not be lawful for any 
pltf. to divide any “ cause of action ” for the pur- 
pose of bringing two or more suits in any of the 
cts. : — Held: (1) the term “cause of action” 
meant cause of one action &; w«as not limited to 
an action on one separate contract ; (2) the defini- 
tion did not embrace all contracts executed, how- 
ever unconnected & dissimilar in character, which 
could be included in one indehilaiiis count, but ap- 
plied to tradesmen’s bills, in which one item was 
connected with another, in the sense that the 
dealing was not intended to terminate with one 
contract, but to be continuous, so that one item, if 
not paid, should be united with another, &; form 
an entire demand. Qu. : whether the sect, apidied 
to all debts which could be comprised in one de- 
scription in one count, e.g,^ for “ goods sold.” 

Certain alleged agents of deft, had given to 
several persons tickets for goods, which goods wert^ 
to be supplied by pltf., & the latter had brought 
228 actions in the cty. ct. against deft., in respect 
thereof, upon claims none of which exceeded £5, 
& many fell short of 20.*?., the whole amounting to 
£303 19^. Th<^ ct. granted a i)rohibition. Qu, : 
whether a i)rohibition would have beeu granted if 
the whole of the claims had amounted to £20 only, 
& the items had been sef)arated & sued for in 
the cty. ct. by separate plaints . — lie Aykroyd, 
Grimkly V, Aykroyd (1847), 1 Exch. 479 ; 5 Dow’. 
& Ti. 701 ; Cox, M. & H. 79 : 17 L. J, Ex. 157 ; 11 
L. T. O. S. 105; 12 J. P. 411 ; 12.Jur. 357 ; 1.54 
E. R. 204. 

Annolatifyna : — Distd. Wickliam r. Lee (J84S), 18 L. J. Q. It. 
21. Folld. Wood V. IVrry (1819), 3 Exrli. 412. Distd. 
Klniptoii V. wniloy (1869), 9 C. It. 719 ; ItiuiiHkill v. Powell 
(1850), 19 Ij. ,1. Ex. 362. Folld. lioiiscy v. Wordsworth 
(1856), 18 C. B. 325. Refd. Jones r. I»ritchard (1849), 18 
ij. J. Q. 11. 104; Isaac V. Wyld (1851), 7 Exch 163; ( ice- 
man v Hart (1863), 14 (!. 11. N. S. 731; London Corpn. r. 
Cox (1867), L. }{. 2 H. L. 239; Janiosr. Evens, (18971 2 
g. 11. 180. Mentd. Itoddinf,d.on r. (Uislclli (1853), J7 Jiir. 
781, Ex. Oh.; Jackson v. Criinlcy (1864), 12 W. H. 686. 


134,. ^ tradesman’s bill for a series 

of articles delivered continuously cannot be split 
into different causes of action. — B onsry v. 

WORTH (1856), 18 C. B. 325 ; 25 L. .T. C. P. 205 ; 20 
.T. P. 406 ; 2 Jur. N. S. 494 ; 4 W. li. 566 ; 139 

E. R. 1395. 

Annotation Apld. Copeman r. Hart (1863), 14 V. 11. \. S. 
731. 

See, farther, Cocnty Courts. 

135. Promissory note to secure instalments 

— Judgment on note.] — A promissory note for £100, 
on the face of it payable on demand, was given to 
the trustee of a building society, to 8ecur(^ certain 
instalments, fines, & interest. The payee having 
sued upon the note, took a cognovit for instalments 
then due, & costs, which were afterwards paid ; 
he gave a receipt as for debt & costs in the action : 

-Held : he could not maintain another action on 
the note for instalments which subsequently he 
came due. — S iddall r. Raavcliffe (1833), 1 Cr. A 
M. 487 ; 3 Tvr. 441 ; 1 Mood. A R. 263 ; 2 1.. J. Ex. 
237 ; 119E.‘R. 491. 

136. Distinct claims — Separate actions.] — Pltf. in 

a former action declared on a i)romissory note, A 
for goods sold, but upon executing a writ, of inquiry 
after judgment/ by default gave no evidence on t h(‘ 
count for goods sold, A took his damages for tlui 
amount of his promissory note only : — Held : the 
judgment thereuj)ou was no bar to his recovering in 
a subs<iqnent act ion for th(‘ goods sold. — Seddon v 
Tutop (179(5), 6 Term Rep. 607 ; 1 Esp. 401 ; 101 
E. R. 729. 

Annoiatiovs : Apld. (hulKon r. Smith (ISIS), 2 Mooro, C’. JL 
157. Consd. Stafford r. (lurk (1824), 9 Moon*, C. I*. 721. 
The true difitinctiou is that if a pltf. offer no evidence in 
the first action on part of his claim, a now action may i>o 
broutfht for Hueh part ; but if ho offers evidence und fails, 
he cannot brinj? a fresh action (Best, C.,L). Distd. Baj'ot. 
V. WilliamB(1824), 3 B. & C. 235. Apld. Thorpe v. Cooper 
(1828), 5 Bin^r. 116. Foild. Hadley r. Green (1832). 2 (r. 
ifc J. 374. Consd. Brunsden r. Ilnniphrey (1884), 14 
Q. B. D. 141, (•. A. The real test, is not. whether pltf. 
had the opportunity of recovoriiifi: in the. first action whut 
he claims to recover in the Kceond (Bowen, L.J.). Refd. 
Eastmiire Laws (1839), 5 Binjr. N. (\ 444 ; Holland r. 
Clark (1841-2), 1 Y. A V. Ch. Cas. 151 : Stewart r. Tcdd 
(1846), 9 Q. B. 767 ; Odaya Taver v. Katama Natohiar 
(1866), 11 Moo. Ind. App. 50; Stevens r. Tillctt. (1870), 
li. 11. 6 C. P. 147 ; Jones v. Brassey (1871), 24 L. T. 917. 

137. .] — Plt/f. declared in debt for 

double rent, for use A occupation, with a count for 
money had A recedved ; A obtained a general ver- 
dict for the amount of rent only. Two days before 
trial of the action, he delivered a declaration in 


PART I. SECT. 2, SUB-SECT. 4. - C. 


w. Splitiing demand — Second action 
for 8um due at institution of first .'] — 
Where pltf. arrested deft, for $63,000 
for money had & received & proceeded 
to judi?mont, & subsequently arrested 
deft, for $20,000, which was due at 
the time of oommencemont of the first 
action but was not Included In it: — 
field : deft, entitled to be discharged 
from custody. — National Park Bank 
OF New York v. Ellis (1879), 18 
N. B. R. 547.— can. 


X. Items disallowed in former suit — 
No fresh action for.] — Where, in assump- 
sit for goods soid A delivered, pltf. has 
recovered the value of part of the goods 
in his particulars, but not the whole, 
some items being disallowed by the 
jury, under the judge’s direction, as not 
proved, no new action can he main- 
tained for such items. Qu. : Whether 
pltf. could in such case expressly with- 
^aw part of his demand from the 
3m*y, in order to bring a new action 
therefor. — Ramsay v. Hamilton ( 1844 ), 
4 N. B. R. (2 Kerr), 511.— CAN. 
y. Distinct claims under one agree- 
ft wrongful dismissal.] 
-—Pltfs. sued deft, in a district ct. in 
two actions for wages & wrongful dis- 
missal, under one agreement. By 

J.— VOL. L 


consent, the actions were heard to- 
gether, & judgment given for pltf. on 
both. On an application for a prohibi- 
tion: — Held: (1) the causes of action 
wore separate & distinct ; (2) rule must 
bo refused. — Hawkes v. Corfield 
(1870), 2 Q. S. C. R. 65.— AUS. 

z. Price of goods sold & damages 

for no7i-acceptance.] — A claim for the 
price of goods sold is a cause of action 
different from a claim for damages for 
non-aoceptanco of goods pursuant to 
contract. Such claims, although arising 
under the same contract, may bo sued 
upon separately. But where a pur- 
oliaser takes some goods, and breaks his 
contract in part by not paying for tho 
goods ho takes, A in part by not taking 
& paying for the remainder, the claim 
arises out of one cause of action ; & the 
whole must be included In one suit. — 
Anderson Wright A (Jo. v. Kala- 
OAKLA SURJINARAIN (1885). I. L. R. 12 
Calc. 339.— IND. 

a. Mortgage — Suits for possession 

<t recovery o) principal .] — A mtge. was 
executed in 1879, bu tho mtgcc. never 
obtained possession as stipulated for ; 
A in 1882 ho brought a suit against tho 
mtgor. to recover unpaid interest A ob- 
tained a decree, wliJoh was satisfied by 
the sale of property belonging to tho 


judgment-debtor. In 1886 ho brouglit 
another suit to recover the principal A 
residue of interest: — Held: (1) the 
cause of action in tho suit of 1882 was 
mtgor. ’s non -d(Jli very of possession of 
the property, by reason of which 
mtgee. had been unable to realise Ids 
interest from the usufruct; (2) the 
cause of action to rec(/VOr the principal 
accrued at the same time A was the 
same cause of action, A T)ltf. was bound 
in tlic suit of 1882 to sue for the priii- 
cApnl. A tho present suit was barred by 
Civil Procedure (Mdo (India), s. 43. 
— Hikmaittixa Khan v. Imam Ali 
(1890), I. L. R, 12 All, 203.— IND. 

5 Action for interest 

separable from claim for principal.]— 
Tho broach of covenant in a mtge. bond 
to pay interest, which covenant is not 
confined to the fixed period of the mtge. 
A is distinct from A independent of ihe 
claim of the mtgee. to recover the 
principal sum, gives rise to a distinct 
cause of action, A a decree obtained on 
such bond for ove rdue interest docs not, 
under Qvil Procedure Code (Act XIV. 
of 1882) (India), s. 43, bar a subse- 
quent suit to recover tho principal A 
Interest by sale of the mtired. property. 
— Yashvant Narayan Kamat V. 
VlTHAL DIVAKAB PARDLEKAB (1895), 
J. L. R. 21 Bom. 207.— IND. 
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Sect. 2 . — Cause of Actioii: Suh^sect. 4, C ; suh^ 
sects. 5 <1^ 6, I 

Case, with a count for digging quarries & caiTying 
away stone ; & in trover for stone, with a bill of 
particulars for stone converted, corresponding pre- 
cisely with the bill of particulars on the count for 
money had & received in the former action : — Held : 
the judgment in the first action was no bar to a re- 
coverv on the count in trover on the second. — TI a.d- 
jr.EY vl Green (1832), 2 Or. ^ J. 371 ; 2 Tyr. 390 ; 1 
L. J. Ex. 137; 149E. K. 159. 

138. .] — Pltf. entered two plaints in 

cho cty. ct., one for £19 19s. for goods sold & de- 
livered, work & labour, & money paid ; the 
other for £19 for money lent. The particulars 
annexed to the first consisted of items from Nov., 
1845, to .luly 12, 1849. The particulars of the 
s'^cond plaint consisted of three items, from April, 
1840, to .Tuly 14, 1849. The pltf. recovered judg- 
ment in the first cause for £17, in the second for 
£19 : — Held : the items in the two plaints were not 
so connected as to form one cause of action, al- 
though they might have been recovered under one 
count. — KmrTON v. Willey (1850), 9 0. B. 
719 ; 1 L. M. & P. 280 ; 19 L. J. C. P. 209 ; 15 
li. T. O. S. 160 ; 14 .1. P. 380 ; 14 Jur. 702 ; Rob. 
r.. & W. 319 ; Cox, M. H. 350 ; 137 E. K. 1075. 

Annotations:— (jOtiSd, Avards u. llliodes (1853), 8 Exch. 312. 

Foild. fUchardrt v. Marten (1874), 23 W. Ji. 93. Consd. 

Ad kill r. Friend (1878), 38 L. T. 393. Mentd. Ilcy worth 

r, ljundon ijorpn. (1884), Cab. & El. 312. 

139 . ,] — Deft, was indebted to pltf. for 

liquors supplied & money lent at different times. 1 
Pltf. had been in the habit of marking down the ' 
siiparate items, & afterwards entering them in his 
book as one account, & sent deft, an account in- 
cluding the whole, amounting to £30 10.9. 4d. Pltf. | 
levied a plaint in the cty. ct. for £20 for goods sold 
the particulars of demand comprising no items for 
money lent. Having recovered judgment & ob- 
tained payment of this amount, he levied another 
plaint for £5 Is. 6d. for money lent, being the 
amount of the loans included in the account of 
£30 10». 4d. At the hearing of the first ])laint there 
was no abandonment : — Held : (1) the.se were dis- 
tinct demands ; (2) there was no ground for prohi- 
bition.— B runskill V. Powell (1850). 1 E. .M. & 
P. 550 ; 19 L. J. Ex. 302. 

Annotations : — Polld. llichurds v. Marten (1874), 23 W. 11. 

93. Refd. iHaao v. Wyld (18.51), 7 Exch. 1(53. 

140. .] — In consideration of pltf.’s dis- 

counting a bill, deft., jointly & severally with D., 
undertook if the same was not paid at maturity to 
pay, as interest thereon, £20 for each month after- 
wrards. The bill w^as not paid at maturity, & pltf. 
issued a writ against deft. , & by the indorsement 
thereon claimed the amount of the bill & interest 
at £20 per month as per agreement ; but the de- 
claration in the action was on the bill only, & 
contained no count upon the agi’eement or for 
interest, & pltf. recovered judgment by default 
for the amount of the bill only. Pltf. having 
brought a second action against deft, upon the 
agreement for interest : — Held : the action was 
maintainable for interest due before the judgment 
was recovered, but not for interest due subse- 
quently to it. — Florence v. Jenings (1857), 2 
C. B. N. S. 454 ; 20 L. J. O. P. 274 ; 30 L. T. O. S. 
53; 3 Jur. N. S. 772 ; 140 E. R. 494. 


Annotaiions: — Consd. & Apld. Re 8noyd, Exp. Fewings 

(1883), 25 Ch. 1). 338, C. A. Apld. Faber v. Latham (1897), 

77 L. T. 1(58. Reid. Re Klnff, Ex p. King, 118961 1 Q. B. 

189. Mentd. Gilding v. Eyre (1861), 10 G. B. N. S. 592. 

SUB-.SECT. 5. — Election of Remedy. 

A. In General, 

Lis alibi pendens — Stay of proceedings where.] — 

See Conflict op Laws ; PRAgTicB & Procedure. 

Remedies against different defendants — Husband 
& wife.] — See Husband & Wife. 

Joint contractors.] — See Contract ; E.s- 

TOPPEL. 

- Joint tortfeasors.] — See Tort. 

• Master & servant.] — See Master & 
Servant. 

Principal Sc agent.] — See Agency. 

Res judicata Sc transit in rem judicatam.] — See 

Estoppel. 

B. Civil and Criminal Proceedings. 

141. Assault.] — If a party proceed against deft, 
by action & indictment for the same assault , the ct. 
wull not compel him to make his election, — Jones 
V. Clay (1798), 1 Bos. & P. 191 ; 120 E. R. 853. 

142. Nominal damages after conviction.] — 

A ])crson who has preferred an indictment for an 
assault, from which he did not suffer any personal 
injury, & has succeeded, & received from the Trea- 
sury a portion of the fine imposed upon deft., is not 
entitled, in an action against same deft., to recover 
more tlian nominal damages. It is the duty of an 
attorney when applied to to bring such action to 
dissuade the party from persevering in his inten- 
tion. — .T acks v. Bell (1828), 3 0. & P. 310. 
Annotation : — Reid. Gill v. Lougher (1830), 1 Tyr. 121. 

143. Libel.] — Where a rule nisi obtained for a 
criminal information for a libel, in the Q. B., is dis- 
charged on showing cause, a]j})ct. may bring an 
action in another ct, for publication of the same 
libel.— Wakley v. Cooke (1847), 10 M. & W. 822 ; 
4 Dow. & L. 702 ; 10 L. J. Ex. 225 ; 11 J. P. 500 ; 
ll.Tur. 377; 153 E. R. 1424. 

144. Misappropriation of money.] — Deft., an 
officer of a friendly society, was charged under 
Friendly Societies Act, 1875 (e. 00), s. 10 (9), with 
misappropriation of certain money. He was con- 
victed & ordered to pay a yjenalty &; to repay the 
jiioney, &, in default of compliance with thisiorder, 
was imprisoned for 2 months with hard labour. 
An action having afterwards been instituted 
against him to recover the misappropriated money : 
— Held : his conviction & punishment under the 
above Act were a bar to remedy by action. 

If the operation of the stat. had been confined to 
criminal proceedings I should have entertained no 
doubt that imprisonment for the criminal offence 
afforded no answer to a civil claim for the debt. 
The old principle of law, founded upon public j)olicy 
& expediency, — that where a claim is founded on a 
matter which might be the subject of criminal pro- 
ceedings, the person seeking to enforce it must 
prosecute for the criminal offence before he can sue 
in a civil action — is not in question here (Lord 
I lALSBURY, C.). — Vernon v. Watson, [1891] 2 
Q. B. 288 ; 00 L. J. Q. B. 472 ; 64 L. T. 728 ; 50 
J. P.85; 39W. R. 519; 7 T. L. R. 534, C. A. 

SeCj now. Friendly Societies Act, 1890, 
8. 87 (3). 
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141 i. Assault — Waiver of rigM to 
bring cinil act on.l — A. filed a criminal 
Information by leave of the ct. again fit 
O., for a provocation to fight a duel : 
O. was found gnUty, & sentenced. A. 
afterwards commenced an action to re- 
cover damages for an assault connected 


with same transaction, which assault the 
ct. had taken into cousldcration in 
measuring the punishment : — Held : 
a party applying for a criminal informa- 
tion waives all right to bring a civil 
action for same tranaactlon. — R. v. 
O’BRIRN, (1824) Sm. & Bat. 79.— IR. 

0 . Criminal prostculiofti'^ Concurrent 


acW<m/orforf.]— Notwithstanding s. 866 
of the Criminal Code (Nova Sootia), a 
pltf. has the right to prosecute deft, 
criminally, & at the same time to sue 
him for damages for same Illegal act. 
Application to stay proceedings in civil 
action will be refused. — Hamilton v, 
CROWE (1897), 40 N. S. R. 217.— CAN. 
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14f6. Detention of goods.] — A person who obtains 
an order from a police magistrate under Metro- 
politan Police Act, 1839 (c. 71), s. 40, for delivery 
up of goods improperly detained, is not thereby pre- 
cluded from bringing an action for special damage 
arising out of the same detention. — Midland By. 
Co. V, Martin & Co., [1893J 2 Q. B. 172 ; 02 L. J. 
Q. B. 517 ; 09 L. T. 353 ; 58 J. P. 39 ; 9 T. L. B. 
514 ; 17 Cox, C. C. 087 ; 5 B. 489. 

Annotation: — Oonsd. Leicester v. Chcrryiimii (1007), 7C 
L. J. K. B. G78. 

Actions of Conintvi and of Tort, 

See 9 also, County Courts. 

146. Breach of duty — Employment for hire.] — 

In an action against three, wherein i)lt/f. declared 
that they had the loading of a hogshead of jiltf. | 
for a certain reward to be paid to one of them, & a 
certain other reward to the other two, & that defts. 
so negligently conducted themselves in the loading, 
c'tc., that the hogshead was damaged: — Held: 
(1) the gist of the action was the tort, not the con- 
tract out of which it arose ; (2 ) on plea of not guilty, 
the two being acquitted, judgiiKjnt might be had 
against the third, who was found guilly. 

What inconvenience is there in siiffering the 
party to allege his gravamen, if he please, as con- 
sisting in a breach of duty arising out of an employ- 
ment for hire, & to (jonsider that bro<ach of duty as 
tortious negligence, instead of considering the same 
circumstances as forming a breach of promise im- 
plied from tlie same consideration of hire?. (Lord 
Ellenborougu, (l.r.). — ( J o vjcrr v. Badni D( i lo , 
PULMAN (fc Gihrlktt (1802), 3 East, 02 ; 102 E. B. 
520. 

Annotations : — N.P. Powell v. Luyton (180(5), 2 Bos. & 1\ N. II. 
JRJ5. Distd. Bretlierton v. Wood (1821), .1 Brod. & Bing. 
^(4 ; Leslies. Wilson (1821), 3 Brod. &; Biiiff. 171. Folld. 
Marshall v. York, Neweastlo & Berwick Uy. (’o. (1851), 
11 0. B. 655. Retd. Hamiiel v. Judin (1805), (5 East. 333; I 
Maxr. Iloherts (1810), 12 East. 89; Ausell v. Waterlunise i 
(1817), 6 M. & 8. 365 ; Pozzi v, Shiptou (1838), 8 Ad. & El. i 
963 ; Foulks v. Metropolitan District Ry. i'o. (1879), 4 I 
C. P. D. 267. j 

147. Broker.] — Wherever there is a con- ] 

tract, A something is to be done in the course of the 
employment which is the subject of that contract, 
if there is a breach of <luty in the course of that em- 
ployment, the party injured may recover either in 
tort or in contract. 

In case the declaration alleged that A. employed 
B. as broker, to sell & deliver oil, on the terms con- 
tained in such contracts of sale as should be made 
with persons who should become purchas(irs there- 
of, for reasonable commission to B. ; that B. ac- 
cepted the employment, & sold oil to 0. on the 
terms of payment on delivery ; that it thereupon 
became the duty of B. not to deliver the oil without 
payment ; that B. delivered the oil to 0., but did 
nop obtain payment, whereby pilf. was uaiiinlueu ; i 
— Held : (1) this declaration set forili a good cause ] 
of action ; (2) the duty of B. arosii out of the con- 
tract. — Brown v, Boorman, Boorman Sc Wild 
(1844), 11 Cl. A Fill. 1 ; 8 E. B. 1003, 11. L. 

Annotations : — Folld. Hyman v. Nyo (1881), 6 Q. B. D. 685. 
Be!d. Howard r. JSliophord (1850), 9 C. B. 297 ; Midland 
Uy. Co. V. Withlngton L. B. (1883), 11 0. B. D. 788, C. A. 


148. Duty independent ot contract.] — 

Where the liability to do a certain act arises merely 
from an agreement to do it upon a good considera- 
tion, & there is no such relation between the con- 
tracting parties as would involve a common law 
duty in the performance, the non-performance of 
the act is not such a breach of duty as can be made 
the subject of an action of tort. 

The third & fourth counts of a declaration set 
forth certain promises of deft, for a good considera- 
tion, & not connected with any common law duty 
arising from the relation between jiltf. & deft., & 
then alleged a breach of duty in deft, consisting 
solely in the neglect to do the acts which he had by 
such promises agreed to do, pltf. having i)erfomied 
his part of the* agreement. The last count was in 
trover. On general demurrer : — Held : the de- 
claration Avas bad for misjoinder. — Courtenay v. 
Earle (1850), 10 C. B. 73 ; 1 L. M. & P. 764 ; 20 
i L. J. C. P. 7 ; 15 .Tur. 15 ; 138 E. B 30. 

I Annotation : — Apld. Woods V. Fimiis (1852), 7 Excli. 363. 

Effect of distinction between actions of con- 
tract Si of tort on costs under County Courts Acts.] 

— See County Courts. 

149. False warranty.] — Upon a declaration in 
I case alleging a di'ceit to have been effected upon 
I pltf. by means of a warranty made by two dells. 

I upon a joint sale to him by both of sheej), th(‘ir 
I joint pro|)ert y. i)lif. cannot recover iqion proof of a 
i contract of sale Sc warranty by one only as of his 

separate ])roperty ; the action, though laid in tort, 

I being founded on the joint cciutract alleged. — 
j Weall?^Kin(j (1810), 12 East, 452; 104 E.B. 17(5. 

' Annotations : — Folld. ('ireei) v. Gi'cenljank .ISIO', 2 Marsh. 

485 Distd. Leslie v. Wilson (1821), 3 Brod & Bing. 171. 

Expld. Rawlings r Bell 1845 , 1 G. li 951 ; Legge r. 

■ - . - 20 L .1. '' ’ *■ *- 

(V820 , I jinuL & Bing. 538. Mentd. t'oHen v. Wright 

(1857', 4 .lur. X. S. 357, Ex. Oh. 

150. Waiver of rights under contract.] — A person 
against whom a commission of bki)cy. had been 

maliciously obtained, &; to whom, after siq: „ 

the commission, the Lord Chanoellor had assigned 
p('titioning creditor's bond, having afterwards 
brought an action against petitioning creditor, & a 
rule of ct. having been made by consent referring 
the matters in dispute, except the bond assigned, to 
t he award of an arbitrator, Sc an award having been 
made with an exception of the bond, an action (!an- 
not be maintained on the bond. An action on the 
case is waiver of the right of action on the bond ; 
t-o restore that right the agreement of the parties 
must be unequivocal. — IIoi.mes Wainewrigiit 
(1818), 1 Swan. 20 ; 36 E. B. 281. 

Waiver of tort.] — Sec Contract. 

Sub-sect. 6. — As Necessary 1'reliminary to 
Writ. 

A, In (General. 

151. No action before cause ot action arises.] — A 

promise was made for payment of a sum of money 
on Mar. 19 ; the action was brought on Mar. 16.: 
Held : judgmeiit must be reversed, since t he act ion 
was brought before there was any cause of action, — 
Fajles V. Vale (1605), Cro. Jac. 69 ; 79 E. B. 59. 
S. C. No. 173, 2 *o 8 L 
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161 i. No action before cause of action 
t/rto.l — Several creditors of deft, 
entered into a composition agreement 
Nvitli him, whereby they engaged to 
accept payment at certain stated 
periods, & among the rest, pltf. agreed 
to grant 3 years for payment of his 
debt: — Held: pltf. could not, before 
expiration of that period, maintain an 
action on a promissory note, which he 
had afterwards induced deft, to give 
him for the amount of Ids debt, payable 
by annual instalments, in fraud of the 


other creditors.— Willard n. Kilman 
(1840), 3 N. B. 11. (1 Korr) 105.— CAN. 

161 ii. .1 — ^An agreement be- 
tween pltf. & deft. & T. recited that T., 
in the hope of obtaining a vacate on the 
enrolment of certain recognisances, had 
accepted bills, the amount of one of 
which he had applied to pltf. to advance 
until such vacate was had. Sc that T. 
bargained that pltf. should be repaid 
the advance by deft, out of proceeds of 
the loan, deft. & W. having a certain 
amount in consols to their credit as 
trustees for T. In an action of debt : — 


Held : (1 ) the liability of deft, was only to 
arise on default of T. ; (2) a declarnlion 
omitting to state that T, had not paid, 
by reason whereof a right against deft, 
accrued to pltf., was defective. — 
Porter r. Graham, [1894] 13 1. L. 11. 49 
(Q. B.)-IR. 

161 ill. .J — In a suit to recover 

prlnciped and interest alleged to bo due 
on a bond, deft, pleaded that subsequent 
to execution of the bond pltf. had taken 
from the obligor anijara Sc adur-ijaru Sc 
executed ijara kabuliats, agreeing to 
accept payment of the bond by sotting 

2 
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Action. 


Sect. 2 . — Cause of Action : Suh-aecl, 0, J., <£; B.] 

162. .] — Upon oyer of administration craved 

after imparlance, deft, pleaded in abatement that 
the scire facias was tested since action brought ; — 
Held : no action lay but in the term subsequent, 
unless by judicial writ which might be tested at any 
time of vacation. — Marker v. Moreland (1678), 
2 Lev. 197 ; 83 E. R. 516. 

153 . — — Premature action set aside.] — If an 
action be prematurely brought before the cause of 
action accrued the ct. will on a summary applica- 
tion set aside the proceeding. — K err v. JDick, 
No. 168, post. 

For full auns., sre S. O. No. t(58, post. 

164. No relief In equity till title accrued.] — Pltf. 
was bound to establish a title to relief at the time of 
the filing of his bill in the old Ct. of Ch. ; if he then 
had no title to relief his bill was improperly filed. 
General convenience has since relaxed the above 
rules in matters of account. 

K., after bill filed, published a book by N. which 
R. alleged to be a piracy. It was only by pltf.’s 
bill that K. had notice of N.’s covenant making him 
responsible to pltf. : — Held : there was no case on 
which an injunction against K. could be continued. 
— ^Barfield v. Kelly (1828), 4 Russ. 355 ; 38 
E. R. 839. S. C. No. 177, post. 

For full anns., see Equity. 

155. Defect not cured by amendment.] — A judg- 
ment having been obtained in an action com- 
menced before the debt became due, on a writ of 
error to reverse the judgment: — Held: the cl. 
would not allow the proceedings to be amended. — 
Rusiir. Tory (1694), 4 Mod. Rep. 367 ; 87 E. R. 447. 

156. .]-;— Whete there was no title to sue at 

the time of filing an original bill or information, a 
decree in the Ct. of Ch. could not be founded upon 
a right of suit subsequently acquired & brought , 
forward by a supplemental bill or under the new | 
practice by way of amendment. This rule applied I 
not only in cases .where the title to sue in respect ' 


of the whole matter of the suit had been acauired 
subsequently to the filing of the original bill, but 
also in cases where the title to sue in respect of 
any of the matters of the suit had been so acquired. 
The principle was that there must be a right of 
suit when the suit was commenced, & a supple- 
mental bill was not commencement but continu- 
ance of the suit. — ^A.-G. v. Avon Corpn. (1863), 3 
De G. J. & Sm. 637 ; 33 L. J. Oh. 172 ; 2 New Rep. 
564 ; 9 L. T. 187 ; 11 W. R. 1050 ; 46 E. R. 783, 
C. A. 

Ann/itation : — FoUd. Evans v, Hagshaw (1870), 39 L. J. Ch. 

115. 

157. .] — RJtfs. brought an action to restrain 

defts. from stopping the outlet of effluents of sew- 
age into the river. An application was made to 
defts. after action brought for their sanction to new 
works : — Held : an amendment to the statement 
of claim relating to these new works, & claiming an 
injunction to restrain defts. from interfering with 
the effluent till it should be ascertained whether the 
new works were effleient, must be refused. 

The amendment could not have been allowed in- 
asmuch as it related to a cause of action wliich did 
not exist at the time when the writ was issued 
(Bowen, L..T.). — Tottenilvm Locai. Board of 
Health v. IjEA Conservancy Board (1886), 2 
T. L. R. 410, C. A. S. C. No. 178, post. 

158. Effect of Judgment.] — Case for words 
spoken on Nov. 5. The declaration was generally, 
as of Michaelmas term, after verdict for i^ltf. 
with damages. U pon motion in arrest of judgment 
judgment was arrested because it appeared by the 
general memorandum that the action was com- 
menced before tlie cause of it arose. — Venarles 
(Venable) v. Daffe (T)aft, Hast) (1689), Carth. 
1 13 ; Holt, K. B. 38 ; 1 Show. K. B. 147 ; 90 E. R. 
670. 

159. .] — In iadebitatus assumpsit for money 

lent it appeared on the record after verdict that the 
promise was alleged to be made at a time after the 
writ issued. Upon motion in arrest of judgment ; 


off the rents duo under the kabuliats. 
The kabuliats stipulated that neither 
party should put an end to the lease 
prior to settlement of accounts : — Held : 
till the termination of the lease pltf. 
could not sue on the bond, his right of 
suit having boon suspended during con- 
tinuance of the ijara & dur-ijara. — I 
DYA dHAND OSWAL V. MOOKTEEDA 
Dabeb (1870), 13 W. R. 24.— IND. | 

151 Iv. .] — A lease dated May 29, I 

1911, gave the lessee an option to 
piirnhanD for n»iRh the IcaHOd nreiiiisoH I 


to the lessor stating that their client in- 
l-endod to exercise the option. This was 
followed by a request for preparation of 
a deed & some requisitions upon the 
title and the statement that their client 
would be ready to close “as soon as the 
papers were in shape.” No reply was ) 
made to this letter, &. on May 23 the | 
solrs. wrote to lessor that falling to hoar 
on the following Monday they would 
issue a writ for speolflo performance. 
Tliey so did on May 31. On .lime 1 
lessee made a tender of the cash: — 
Held .* there had been no aeceptanoe of 
the offer embodied in the option ; the 
option stipulated for cash which was not 
tendered until after issue of the ivrit. — 
miller V. Allen (1912), 7 I). L. R. 438 ; 

4 O. W. N. 346 ; 23 O. W, R. 527.— 
CAN. 

d. Premature action — Defect not cured 
by subsequent events.] — A cause of aotion 
imperfect at the date of issue of the 
writ is not perfected, either at law or 
equity, by subsequent events, — Peck v. 
Sun Life Assurance Co. (1905), li 
B. C. R. 215.— CAN. 

e. — — Judicial notice of.] — Pltf , 
pnrohnaod a business under a n agree ’ 


ment providing that if ho was not satis - 
lied with the business & found it not as 
ropposented tho vendor would refund 
tiie purchase money within a perioii 
of three months from Get. 25, 1915. 
Tho purchaser was dissaiislied & 
commenced an action for the return 
of the money on Nov. 24, 1915. No 
objection on that ground was taken by 
the defence, nor was there any applica- 
tion to stay the proceedings ; but the 
ot. oonsldered it an ohjeotion on the 
face of the agreement that ought to be 

(1910), 27 O. W. RV52I— CAN." 

% 158 i. Efject of judgment,] — It is not 
ground for arrest of judgment that tho 
declaration is entitled generally of a 
term, & the cause of action apiioars to 
have arisen on a subsequent day in tho 
term. — ^Wuxiston ij. Pierce (1851). 
7 N. B. R. (2 AIL) 162.— CAN. 

158 ii. .l—K. su c 

for partition of the estate of V. (the 
father of N.) in the lifetime of V., who 
was alleged to bo of unsound mind. 
N. objected that V. was alive. Before 
issues were settled, V. died, & tho suit 
was tried, & K. obtained a decree. On 
appeal by N. on the ground that, when 
flip plaint was filed, K. had no cause of 
actifm : — Held : the decree would not 
on this ground bo set aside, seeing that 
the relief simght was justified by the 
facts on the record. — Narayana r. 
Krishna (1884) I. l. R. 8 Mad. 214 : 
1 B. Dig. 617 (136).— IND. 

g. Budding coniract.] — Pltf. sued for 
^ouut due imdop a building contract. 
Defte. liad dismissed pltf. for defective 
work. The contract provided tliat after 
giving Pltf. notice to remedy defects, 
dofts. might make good snob defects at 


pltf. B expense : — Held: pltf. oould not 
rooover ; his right was to recover the 
difference between tiio eontract price 
and what it cost defts. to complete the 
work. .Su(jii difference was not ascer- 
tained until Sept., but pltf. instituted 
proceedings in the .lirno preceding 
before^ f,ho work was completed. — 
Berp:sford v. Hallokan Construc- 
tion Co. (1914), 28 W.L. 11. 208.— CAN. 

h. Commission on sale.] -Deft,, ap- 
pointed pltf. solo ag(‘ut to sell lands, & 
to pay liim out of first instalment a 
certain percentage of gross selling prlc(^ 
for commission. In Feb., 1912, deft, 
arranged witli C. that a co. b(' formed 
& registered before March 30, 1912, 
to acquire property, including that 
covered i>y the agreement between pltf, 
& deft. Deft, sold tho land to 0. as “ on 
& from Feb. Ist, 1912,” payment f^ b (5 
made partly in shares and partly in 
cash. Tlio agreement for sale provi(le<l 
for conveyance on or before May 30, 
1912, or later, if agreed upon. Tho co! 
was formed & registered on March 12, 
1912, and on March 25, 1912, boiiglit 
tho land from C. Plt f. commenced an 
aotion on April 22, l‘.)12, alleging the 
sale of the land and claiming com- 
mission. At date o'f the writ, no 
shares had been allotted to deft., nor 
had any oash paymient been received 
by him, although this was ultimatelv 
reoeivisd before trial : — Held : if rights 
of parties wtjre to bo decided os on date 
of writ, pltf. oould not succeed because 
deft, had not received purchase price 
or any part of it. 

I know of no law giving a person 
a right to sue for money before 
it is duo. — K bnnerlky v. Hextall 
( 1913), 23 W. L. R. 205 ; 5 Alta. L. R. 
192 ; 10 D. L. R. 501 ; 3 W. W. R. 699. 
—CAN, 
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Held : the date of the promise was immaterial, & 
it must bo presumed that a cause of action which 
accrued before the issuing of the writ was proved at 
the trial. 

If it be once assumed that the day is immaterial, 
it can only then be supposed that a cause of action, 
which accrued before the date of the issuing of the 
writ, was proved at the trial. In the case of an 
action on a promissory note, that could not be done, 
because there the date is material. — ^A rnoi.d v. 
Arnold (1836), 3 Bing. N. C. 81 ; 2 Hodg. 189 ; 5 
L. J. C. P. 338 ; 132 E. R. 340. 

Annoiaiion : — Folld. lie lUchardsoii, [1915] 1 (^h. 353. 

160. .] — Pltfs.,afirmof money-lenders, sued 

deft, on three promissory notes for certain sums, 
which — owing to default of instalments — became 
due respectively on Oct. 17, Dec. 17, & Dec. 25 (all 
in 1912). The writ was issued on Dec. 13. Pltfs. 
took out a summons under R. S. 0., O. 14. Deft, 
by his solr. appeared in answ’er to such summons 
before the master. He did not take the point that 
the cause of action was incomplete when the action 
was commenced. The master gave judgment for 
a part of the sum claimed & gave leave to defend 
as to the balance; — Held: the judgment obtained 
cured the defect in the writ. — Stihuno & Oo. x\ 
North (1913), 29 T. L. R. 216. 

7?. Cases icliere PrUiciple Apixlied, 

161. Debt falling due after action brought.] —In 

debt on a bond, conditioned for performance of 
covenant in a lease, deft, jdeaded performance, & 
pltf. in his replication assigned a breach in non-t)ay- 
ment of rent, due after commonceiTient of the suit : — 
Held : bad. — Champion x\ Skipweth (1666), 1 Sid. 
307 ; 82 E. R. 1123. 

162. .] — In an action on a fidelity bond, 

assuring payment by a rent collector of rents re- 
ceived by him within a month after he received 
them, pltfs. sued for money he had received before 
issue of the writ, V»ut did not allege that he had 
received it more than a month before issue of the 
writ. On demurrer : — Held : pltfs. could not re- 
cover on this pleading. — Ball v. Richards (1688), 

1 But. 470 ; 125 E. R. 247. 

163. •] — Alston r. Underhill, No. 00, 

ante. 

For full anus,, see S. (’. No, GO, ante. 

164. Goods sold.] — A sale of goods took place on 
terms of “ 7^ per cent, discount, bill at 3 months, 
10 per cent, discount, cash in 1 4 days.” The sellers 
considering they had been induced by fraud to sell 
the goods to deft,, held him to bail for the whole 
amount within the 14 days, & declared in mdehi- 
iatus assumpsit for goods sold. The jury found 


that deft, did not intend to avail himself of the dis- 
count, but intended to take the longer credit : — 
Held : the action being in form ex contractu, was 
prematurely brought within the 14 days, though 
trover might have been brought within that period 
on rescinding the contract for fraud. — Strutt v. 
Smith (1834), 1 Cr. M. & R. 312 ; 4 Tyr. 1019 ; 3 
L. .T. Ex. 357 ; 149 E. R. 1099. 

165. ,] — In indehiiatus assumpsit or debt 

for goods sold & delivered, deft, may prove, under 
the general issue, that the goods were sold on a 
credit which had not expired at the time of action 
brought. — B roomfield v. Smith (1836), 1 M. & W. 
542 ; 2 Gale, 114; Tyr. & Gr. 929 ; 5 L. J. Ex. 
155 ; 150 E. R. 550. 

166. .] — Goods were sold on Oct. 5, to be 

paid for in 2 months; — Held: an action for the 
price could not be commenced until after ex piratic n 
of Dec. 5. — Webb v, PAiRMANKii (1838), 6 Dowk 
549 ; 3 M. & W. 473 ; 7 L. J. Ex. 140 ; 2 Jur. 397 ; 
150 E. R. 1231. 

Aiinotatioi\8 : — Ap!d. Blunt v. Hislop (1838), 2 Jur. 542. 
Folld. Younp: v. Higreron (1840), 6 M. & W. 49. Difltd. 
Simpfton v. MarjrftHoh (1847), 11 Q. B, 23. Refd. RubhcII 
r. Lodsam (1845), 14 M. & W. 574 ; Sparlali v. Benecko 
(1850), 10 C. B. 212 ; Williams r. Nash (1859), 28 L. J. Ch. 
886 ; Isaacs r. Royal Insce. (1870), L. R. 5 Kxch. 296 ; lie 
Railway Sleepers Supply (1885). 29 Ch. D. 204; Gold- 
Riniths* Co. r. West Metropolitan Ry. On. [1904] 1 K. B. 1, 
C. A. ; English v. Cliff, [1914] 2 Ch. 376. 

167. Money paid.] — Deft, employed B. to convey 
timber for him. Pltfs. were afterwards required to 
get the timber from wliere B. had placed it & re- 
move it to London. B. declined to permit its re- 
moval until his charges for the cartage were paid, 
whereupon pltfs.’ agent agreed to become personally 
responsible for their payment, & the timber was con- 
veyed to liOndori. Deft, paid pJtfs. their charges, 
but refused to pay the amount their agent had 
agreed to i)ay B. Pltfs. brought an action on 
July 12 for money paid by pltfs. to recover from 
deft, this latter sum ; — Held : as pltfs.’ agent did 
not pay th(» amount to B. until July 17, the action 
could not be maintained. — Thompson v, Acocks 
(1850), 15 L. T. O. S. 69, 303. 

168. Negotiable instrument.] — Deft, was sued on 
a bill of exchange before it. became due & w^as ar- 
rested on mesne process ; — Held : the ct. would set 
aside (he proceedings entirely. — Kerr v, Dick 
(1820), 2 Chit. 1 1. y. C. No. 153, atite. 

Annotation : — Distd. Potter r. MacdoucJ (1835), 3 Dowl. 583. 

169. Days of grace not expired.] — Tho 

holder of a bill of exchange pre^sented the bill at 
the bank during business hours on the third day of 
grace, & payment was refused. On the same day the 
writ in the action was issued ; — Held : ( 1 ) the cause 
of action w^as not complete until after expiration of 
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161 i. Debt falling due after action 
brought.] — ^Whero oiio of several notes 
was not due until near the end of tho 
term in which process had been issued 
^ rciturnablo, but was duo before filing 
the declaration, which was intituled 
J^oncrally of the term:— Held: such 
note could not bo recovered on in tho 
j!;^tjon. — K err v. Jennings (1840). — 


Ooods sold.] — ^Pltf. sold def 
pertain timber. Deft, agreed to pa 
a note at 3 months. Wftl 
our. giving a note, deft, took possei 
® timber. Before expiratio 

or 3 months pltf. brought an aotioi 
called for tho note, with n 
lesuit ‘.—Held : when a person sol] 
goods upon a certain credit to bo pal 
he cannot maintain a 
««tion for goods sold until expiration c 
which such hill would be 
^bo goods are no 
m until that time 

the bill be not given, pltf. can brini 


an action on tho spocHlo agreement 
l»ecausc ho is deprived of tho security 
agreed upon. — Magrath v. Tinning 
(1842), 6 O. S. 484.~-CAN. 

164 ii. .1— Applts. in Oct., 1899, 

offered hay to resps., subject to acs- 
ccptaiice in 5 days ; delivery in 6 
mont hs. Resps. wrote : “ Wo will 
accept . . . etc.,’* but owing to postal 
delay the letter reached applts. on t ho 
day following the time allowed for 
acceptance. Applts. refused to treat 
this as an acceptance, and the hay was 
not sent to resps. Resps. owed applts. 
money for hay previously shipped, for 
which applts. brought act ion. Resps. 
counterclaimed for broach of the Oct., 
1899, contract, before expiration of 
the 6 mouths mentioned for delivery 
of the hay: — Held: applts. had 6 I 
months for delivery of tho hay, & 
resp.s. ’ oountorolaim within that period 
was pi'ematnre. — Oppenhrimer r. 
Brackman & Kkr Milling Co. (1902), 
32 S. C. R. 699,— CAN. 

169 i. Negotiable instrument — Days 


j of grace not expired.] — A note read : “ On 
or before Nov. I, 1904, I promise to 
pay . . . etc.” Suit thereon was com- 
I menced on Nov. 1, 1910;— Held; deft. 

had tho whole of Nov. 1 in which to 
, make payment, & pltf. had no right to 
I sue until Nov. 2. Kennedy v. Thomas, 
' 11894] 2 Q. B. 759, settled the law on 
the point. Whore a bill is refused pay- 
ment at any time on the last day of 
grace, although tho holder can imme- 
, dlately give notice of dishonour, he lies 
no cause of action until tho expiration 
of that day, & an action commenced on 
tho last day of grace must be dismissed 
as premature. — Willoughby r. Wain- 
WRIGHT (1913), 24 W. L. R. 504 ; 
4 W. W. R. 875.— CAN. 

i. Debt not matured — Bankruptcy of 
debtor.] — A creditor whoso debt haf nofc 
matured may take proceedings to sul 
jeot the estate of his debtor to conipnl- 
sorv liquidation under Insolvent Act, 
1869. H. 20.— Re Perks (1870). 13 
N. B. R. (2 Han.) 121.— CAN. 
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Action, 


Sect. 2 -- — CoMc of Action. : Sub-sect. 6, B. & C.] 
the third day of j?race ; (2) the writ was premature. 
— Kennedy r, Thomas, f]894] 2 Q. B. 759 ; 63 
L. J. Q. B. 761 ; 71 L. T. 144 ; 42 W. B. 641 ; 10 
T. L. R. 572: 38 Sol. Jo. 616 ; 9 R. 504, C. A, 

170. Notice of dishonour not received.] — In 

an action against the indorsor of a bill of exchange 
issue was joined as to notice of dishonour. It ap- 
peared that a letter containing the notice w^as put 
into the post on the day on whicli the action w’as 
commenced, by the routine of the ]>ost office, 
would reach deft, between four <fc five in the after- 
noon of that day. No further evidence was given 
as to the time of notice. The offices of the ct. were 
open only till five in the afternoon of the day in 
question : — 7Te1d : jdtf. must fail, il lying on him 
to show the right of action was com] dote before the 
suit w^as commenced — Castrtqtjk r. Bkrnaik) 
(1844),6Q.B. 498; 1 New Pract. (^as. 94 ; 14 L. .1. 
Q. B. 8 ; 9 Jur. 130 ; 115 E. R. 186. 

Annoiaiion : — Befd. Hinton r. Duff(18C2), 1 f. B. N. 8. 724. 

See, fiirthci', BiiJi? of Exchange, Promissoiiy 
Notes & Negotiable Instrxtments. 

171. Policy-holder.] — Pltf. effected with deft. co. 
a policy on 20 years’ continuance of his own life. 
The policy provided that the capital sf ock of the co. 
should alone be liable f o answer claims under the 
policy <fc f/hat no director should b(* pei‘sonally liable. 
The deed of settlement entitled policy-holders to, 
participate in prolits, also contained ]>royisions 
enabling the directors in certain events to dissolve 
the CO. The directoi’S — but not in accordance with 
their powers to dissolve the co. — transferred its 
funds & property t^ another eo., vx ho were to t-ake 
their liabilities. ‘ Pltf., before the maturing of his 
policy, brought an action against the co., his as- 
surers, charging them with ha^ing wrongfully 
aliened &; transferred tlieir property k ceased to 
car^" on business, whereby he lost the moneys k 
profits he would otherwise hav(‘. made from con- 
tinuance of the contract ; — Held : (1) pltf. had no 
claim on the co. until his poIic>' became payable ; 
(2) until that event happened the action xvas an ac- 
tion quia limet. k pltf. must be nonsuited. — K ing r. 
Accttmulattve Life Fund k (Iexekal Assi tr- 
ance Co. (1857), 3 C. B. N. 8. 151 ; 27 ].. J. C. P. 
57 ; 30 L. T. O. 8. 119 ; 3 Jur. N. 8. 12tH ; 6 W. K. 
12; 140E. R. 090 

AmtoUdto'ns : - Aldcbert r. licaf (1S(J4), Nc\^ Rep. 

4.^)5; SovcTCk-n Life Askco., (1S921 ’A (’h. 279, A. 

172. .] — P. insured his life witli defts. k as- 

signed the policy to pltf. After two premiums had 
been paid defts. refused to receive any further pre- 
mium, k repudiated liability on fho policy. Pltf. 
in P.’s lifetime brought an action claiming a declara- 
tion that the policy was valid, k an injunction to 
restrain defts. from repudiating it Held : (1) the 
action was premature; (2) on defts. undertaking 
ihatif an action was hereafter brought on the i)olicy 
they would not rely as a defence on non-payment 
of premiums it would be dismissed. 

There is no enforceable claim in respect of the 
policy, &, so long as he is not prejudiced by non- 
payment of his premium, he has no right at present 
to ask for a declaration in his favour that the policy 
is valid before any claim against the society has 
arisen (Buckley, J.). — IIonour v. Equitable 
Life Assurance Society op the U.S., [1900] 
1 Ch. 862 ; 69 L. J. Ch. 420 ; 82 L. T. 144 ; 48 
W. R. 347 ; 44 Sol. Jo. 313. 

See, further, Judgments &; Orders. 

173. Promise to pay.]— E gles r. Vale, No. 151, 
ante, 

174. Rent — Re-entry lor non-payment.]— Pbr 

the purposes of the Moratorium Proclamation 
under Postponement of Payments Act, 1914 (c. 11), 
s. 1 (1), rent due k payable before the date of the 
Proclamation could not be recovered in an action 


in wliich the writ was issued after the Proclamation 
& before the specified date because not due k pay- 
able at th(i date of the writ ; k as the right given 
by the agreement of tenancy to re-enter for non- 
payment of rent is only a security for the rent it 
follows that the cause of action to enforce that 
right also did not exist at the date of the writ k 
could not be enforced in the action. — Durell 
Gread (1914), 84 L. J. K. B. 130, 132 ; 112 L. T. 
126 ; 31 T. L. R. 22 ; 59 Sol. Jo. 7. 

175. Stockbroker’s account.]— On default of his- 
client pltf., a stockbroker, closed his account. He 
was not liable to pay his jobber till May 27, but 
brought his action on May 17 : — Held : the action 
was premature. — Halstead v, Freeland (1904), 
Times, 26th July. 

176. Tort — Detinue.] — Deft., a jew’eller, sold to 
pltf.’.s wife a valuable antique gold watch which she 
presented to ])ltf. Some years afterwards it was 
stolen from ])ltf. abroad, deft, being informed by 
the wife of Ihc theft shortly after its occurrence. 
The watch, which had boon pawned, was sent to 
certain auction rooms in London, where it was sold 
as an unredeemed ])ledge, the purchaser selling it to 
B. The latter sent the watch to deft., of whom he 
was an old customer, for his opinion as to its 
genuineness, &: deft., recognising it as the watch 
originally sold to pitf.’s wife, wrote to B. informing 
Inm of the eircumstances, k asking him what he 
would take for it if deft, could buy it from him. B. 
replied that he w ould relurn it to the original owner 
if he ])aid the inice it cost him. Deft, thereupon 
wrote to jdlf.’s wife informing her of the w^atch be- 
ing in his i>ossoHsion k of B.’s ofTer k asking her 
wislies. No reply was sent to this letter, but pltf.V 
solrs., having issued a writ for wrongful dekmtion 
of the watch, sent their clerk with it to deft.’s pre- 
nnscs, who. after insi>ecting the watch k demand- 
ing it should he given over to liim, immediately 
served deft, w ith the wait : — Held : there had been 
in the circumstances no such demand by pltf. 
refusal by deft, as would give pltf. a cause of action 
in detinue bii'orc; the date of Issue of the writ. 
— (hAYTOX r. Le Roy, [1911] 2 K. B. 1031 ? 
81 Ji. .1. K. B. 49 ; 105 L. T. 430 ; 75 .T. P. 521 ; 27 
T. L. R. 479, A. 8. (^ Nos. 469, 480, post, 

Aunutntioii Reid. Kustmi ConsiruoUoii Co. v. National 
Trust Co. (19i:{), I.. .1. V. C. 122, P. C. 

177. — — Infringement of copyright.] — Bar- 

I FIELD V, Kelly, No. 154, ante, 

178. Nuisance.] — Tottlinham L. B. of 

Health v. Lev (U)Nservancy Board, No. 157,. 
ante, 

C, Exeeptional Cases. 

179. Counterclaim — Rule applicable to.]— Pltfs. 
sued to restrain deft, obstructing navigation in a 
river so as to ])revent their ships from coming to 
t heir wharf. Deft, counterclaimed to restrain pltfs. 
from mooring their shi])s so as to obstruct access to 
his ow*n wharf, k at the hearing claimed to be en- 
titled to damages up to the dat(j of his counter- 
claim;— Hc/d; under R. 8. C., O. 19, r. 3, deft, 
could not claim damages in respect of obstruction 
after the date of the WTit in the original action. — 
Original Hartlkpooi. Collieries Co. v. Gibb 
(1877), 5 Ch. D. 713 ; 46 L. J. Ch. 311 ; 30 L. T. 
433 ; 3 Asp. M. L. C. 411. 

Annotations: — ^N.P. Beddall v. Maitland (1881), 17 Ch. D. 
174. Befd. Fritz v. Hobson (1880), 14 Oh. D 542 ; Toke 
V, Andrews (1882), 8 Q. B. D. 428; Jones t>. Simos (1890),^ 
.59 L. J. Ch. 351. Mentd. Barber v. Penley, [18931 2 CIu 
447 ; A.-G. v, Brighton & Hove Co. -op. Assocn. (1900), 81 
L. T. 762, C. A. ; Land Securities Co. v. Commercial Gas 
Co. (1902), 18 T. L. R. 405 ; Lowdens v, Keavenoy (1902), 
67 J. P. 378, Ir. 

180. Rule not applicable to.] — Relief can be- 

given on a counterclaim in respect of a cause of 
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action which accrued to deft, subsequently' to issue 
of the writ in the original action. 

Pltfs. sued to restrain deft, from holding liimself 
out as partner in or selling the effects of pltf.’s busi- 
ness, which was carried on on premises in the occu- 
pation of deft, as manager : the writ was issued in 
Dec., 1 879. Deft, counterclaimed for forcible entry 
by pltfs. in Jan., 1880, after issue of the writ, & for 
damage to his effects occasioned thereby ; — Held : 
the counterclaim was properly made, by reason of 
Jud. Act, 1873 (c. 06), s. 24 (3). — Beddali. v. Mait- 
land (1881), 17 Ch. D. 174 ; 50 L. J. Oh. 401 ; 44 
L. T. 248 ; 29 W. R. 484. 

AnnotationR : — FoUd. Andrew v. Aitken (1882), r>l li. J. Cli. 

784. Mentd. Toke v. Andrews (1882). 8 Q. B. D. 428 ; 

Grayr. Webb (1882), 21 Ch,D.802; McGowan v. Middleton 

(1883), 11 Q. B. D. 464. C. A. ; Fraser v. Cooper (1883), 31 

W. R. 714; Scott u. Brown (1884), 51 L. T. 716; Jones r. 

Foley. [1891] 1 Q. B. 730. i 

181. ; — •]— By R. S. C., O. 24, r. 3, when- j 

ever deft, in his defence, or in any further defence j 
as mentioned in r. 1, alleges any ground of defence I 
which has arisen after commencement of the aedion, j 
])ltf. may deliver a confession of such defence A sign 
judgment for his costs up to the time of the ])lead- 
ing of such defence ; — Held : a counterclaim & s«d- 
offis a defence within this rule. — Wood i\ Doodwin 
(1884), Bitt. Rep. in Ch. 167. 

182. Facts pising since action must be 

pleaded.] — A counterclaim founded on facts which 
have arisen since action brought must he pleaded a s 
so arising, so that pit f. may he able to confess thf 
plea ; & if it is not so pleaded pltf. should take out | 
a summons to strike it out. unless it b(* amended. — ' 
Ellis v. Munson (1876), 35 L. T. 585, C. A. | 

McGowan v. Middleton (1883), 11 ! 

Q. B. 1). 464, C. A. j 

183 ^ Nor to counterclaim in reply.] — | 

T. brought an action to recov<‘r arrears of rent of a i 
farm down to Midsummer, 1881. Deft, by his j 
counterclaim, delivered after Sept. 29, claimed ih(‘ j 
amount due to him on a valuation as outgoing | 
tenant. Fltf. in reply “ by way of set-off & coun- 
t(U'claim ” claimed the quarter’s rent due on 
Sei)t. 29, & also a sum paid by him for the rent- 
charge left unpaid by deft. On application by deft . 
to strike out this reply : — Held : pltf. was entitled 
to set up such counterclaim in reply. — Tokk r. 
Andrews (1882), 8 Q. B. D. 428 ; 51 L. J. Q. B. 
281 ; 30 W. R. 659. 


[/iwoMyowR Diitd. Alcoy & Gandia By. & Harbour To. v. 

Greeiiliin, (18961 1 Ch. 19, C. A. Apprvd. Uentou Gibi)S 

r. Neville, [1990] 2 Q. B. 181, C. A. 

184 . Except in respect of existing 

claim.] — In an action for money had & received 
deft, pleaded that he had expended all money re- 
ceived to pltf.’s use on her property as her agent, & 
counterclaimed for a sum of money expended on 
pltf.’s pro[)crty as her agent in excess of the sum 
received to her use. Pltf. in her reply denied tliat 
deft, acted as her agent & counterclaimed if he had 
.so acted for damages for negligence ; — Held : the 
statement of claim must be amended, if a ground 
of claim was omitted which existed before the wiit. 
—James r. Page (1888), 85 L. T. Jo. 157. 

Anunt'ition : — DUtd. Uciiton Gibbs r. Neville, [19001 2 Q. B. 

181, C. A. 

185. In respect of existing claim 

— When merely protection against counterclaim.]— 

In an action for the price of goods supplied, defts. 
counterclaimed for damages for breach of contract 
by idtfs. l*ltf.s. denied that the contract was 
binding on them, & further alleged that, if it was 
binding, defts. had committed broaches of it which 
caused them loss, A: tln^y counterclaimed to set off 
<he loss so sustained against defts.’ counterclaim. 
lJl)on an ap])licaii()n to strike out the counterclaim 
ill the r<‘ply i—Held : as pltfs. did not rely upon the 
counterclaim in the re]^ly as an independent claim, 
but merc'ly as a protection against defts.’ count ei- 
claini, the counterclaim was jiropcrly raised in the 
reply iv ought not to bo struck out. — iiKNTON OlBBS 
A Co., Ltd. Neville A Co., [1900] 2 Q. B. 181 
69 L. J. Q. B. 511 ; 82 L, T. 446 ; IS W. R. 532 
C. .\. 

See, furl her. Set-off A Cor ntkrcl.mm. 

186. Debenture. I — The holder of a debenture 
creating a floating charge^ is entitled to issue a writ 
for prot(‘ction of l)is interest before the i)rincipal 
money secured by the debenture has become pay- 
able. If wlien tlie case comes on for hearing tlie 
money lias become due or the security has crystal- 
listed, the ct. has jurisdiction to make an order for 
re.alis/itioii of tlu* .security, A, so far as necessary, 
for foreolosui t‘. ' - A’c Carhhai.ton Park Estate, 
T.td., Craham r. Carsiialton Park E.state, Ltd., 
TuRNELL V. C.AJtSITALTON 1^ARK ESTATE, LtD., 
11908] 2 Ch 62 ; 77 1.. J. Ch. 550 ; 09 L. T. 12 ; 24 
T. L. R. 547 ; 15 .Alans. 228. 

See, further, Companies. 


Part II. — In respect of what Acts and Omissions an 

Action will Lie. 


Sect. l.-UBl JUS, IBI REMEDIUM. 

Sub-sect. 1. — In General, 

187. No right without a remedy,] — If pltf. has a 

right he must of necessity have a means to vindi- 
cate Sc maintain it, A a remedy if he is injured in the 
exercise Sc enjoyment of it ; indeed, it is a vain 
thing to imagine a right without a remedy, for want 
of right Sc remedy are reciprocal. Every injury 
imports a damage though it does not cost the party 
one farthing ; if men will multijdy injuries actions 
must be multiplied too, for every man that is in- 
jured ought to have his recompense (Holt, C. J.). — 
Ashby v. White (1703), 1 Bro. Pari. Cas. 62 ; Holt, 

PART II. SECT. 1, SUB-SECT. 1. 

187 i. No rigM loiihmt a remedy.'] — 

To a ooimi alleging that deft, took pltf. 'h 
property in a certain veasel, & negli- 
gently launched & managed the vegeel 

that she was damaged, deft, pleaded 


1 K. B. 524 : 2 Ld. Kaym. 938 ; 6 Mod. Rep, 45 ; 1 
Salk. 19 ; 3 Salk. 17 ; 14 State Tr. 605 ; 1 Smith, 
L. C., 12th ed., 266 ; 1 E. R. 417. S. C. Nos. 
208, 216, 304, post 

Anriotaiians: — PoUd. Myddeltun r. Wymi (1745-6), IVilles, 
597 ; 11, V. Midhnrst (1760), 1 Wllk«, 283 ; Milward v. 
Borjeant (1786). 14 East, 60. Ezpld. Harman r. Tappeiidcii 
(1801), 1 East, 555. Distd. WilliamB v. Mostyn (1838), 4 
M. & W,145; Prycer Belcher (1847), 4 C. B. 866. Apld. 
Embrey r. Owen (1851), 6 Kxch. 353. Folld. King r. 
Rochdale Canal Co. (1851), 14Q.B.136; NickUnv.M'il- 
liams (1854), 10 Exch. 259. Expld. & Distd. Tozer v. Child 
(1856). 6 E. Sc B. 289. Distd. Bmith v. Thackeroh (1860), 
L. R. I C.P. 564. Apld. Fotherby v. Metropolitan Ry. Co. 
(1866), L. R. 2 C. V. 188. Distd. Wood v. Wood (1874), 
L. R. 9 Exch. 190. Expld. Bowen v. Hall (1881), 6 Q. B. D. 


nature amounting to misfeasance is 
shown, one tenant in common is llabJe for 
misuse of i he property, as it is a wrong 
for which there shonld be a remedy. — 
Domvillk V. O’Brien (1878), 18 

N. B. R. (2 P. & B.) 656.— CAN. 


In answer joint ownership of pltf. & 
himself : — Held : the plea was no 
answer to the action ; as long as tenancy 
in common exists, one tenant In com- 
mon cannot maintain trover against the 
other ; but when negligence of an active 
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Sect, 1 , — Ubijus, ibi remedium : Sub-secia, 1 , 

333, O. A. Apprvd. Hateliffo v. Kvana, [18921 2 Q. B. 524, 
C. A. Distd. Chaffers v. Goldsinid, [1894] 1 Q. B. 186. 
Ex^d. Allen V. Flood, [1898] A. i\ 1. Coiisd. Hammerton 
V. Dysart, [1916] 1 A. C. 57. H. L. Refd. Kendall v. 
.Tolm (1708), Fortes, Hop. 104 ; Drewc v. Coulton (1787), 

1 East, 563, n. ; SchinotUr. Biimstcd (1796), 6 Term Ilep. 
646 ; Tewkesbury Gorpn. v. Dlaton (1805), 6 East, 438 ,* 
Cullen V. Morris(1819). 2 Stark. 577 ; Harnett?;. MalUand 
(1847), 16 M. & W. 257 ; Exp. Mawloy (1854), 18 Jiir. 
006; McOormac ??. Queen’s tJniversity (1867), 15 W. K. 
733, Ir. : Morffan v. Metropolitan By. ro. (1808), 37 L. J. 
(\ V. 265 ; Metropolitan Board of Works v. McCarthy 
(1874), L. R. 7 H. L. 243 ; Humphreys??. Cousins (1877), 
46 L. J. Q. B. 438, C. A. ; Clark ??. London General Omnibus 
Co., [19061 2 K. B. 648. C. A.; I. R. Comrs. ?;. Joicey 
(No. 1), [1913] 1 K.B. 445, C. A. Mentd. R. ??. Paty (1704), 

2 Ld. Raym. 1105; R. v. LoKpron &: Froome (1718), 2 
Stea. 73 ; Selwyn v. Honeywood (1744), 9 Mod. Rep. 419; 
Cliapmun??. Piokersfirilld 762), 2 Willes, 145; R.t?. Pasmore 
(1789), 3 Term Rep. 199; Burdett v. Abbot (1811), 14 
East, 1 ; Stookdale v. Hansai'd (1839), 9 Ad. & El. 1 ; 
Ferpuson??. Kinnoull (1842), 9 Cl. & Fin. 251 ; Hampden 
r. Maemullon (1843), 3 Notes of (Dases. Supp. 1 ; Partrldffe 
r. ]4ankof Eng’land (1846), 8 L.T. O.8. 195 ; Chamberlain 
r. West End of London & Crystal Palace Ry. (V>. (1863), 
2 B. & S. 617 ; Spalglit r. Tedcastlo (1881), 44 L. T. 589, 
ir. L. Ir. ; Dalton ??. Anjrns; Works & Public Buildinprs 
Comrs. r. Ansfus (1881), 6 App. Cas. 740; Bradlauprh r. 
Erskino (1883), 47 L. T. 618 ; The Bernina (1 887), 12 P. D. 
.58, C. A.; Mills r. Armstronp:, The Bernina (1888), 13 
App. Cas. 1. 

188. .] — A sheriff haviiiji; a writ of ca, sa, 

delivered to him, unnecessarily delayed putting 
it in force : — Held : an action lay against him at 
the suit of the execution creditor, though no 
acfual pecuniary damage had arisen from the 
default. 

When the clear right of a part y is invaded in con- 
seciuence of another’s breach of duty, h(^ must be 
entitled to an action against the other for some 
amount (Loud Denman, C.,T.). — Clifton r. 
Hooper (1844), (J Q. B. 4(18 ; 14 L. .T. Q. B. 1 ; 4 
L. T. O. S. 02 ; 8 .Tur, 058 ; 115 JO. 1{. 175. S. C. 


Expldi 

470. 


Distd. Pryce r. lidcher (IS 17), 4 C. T{. 866. 
& Distd. Hobson r. TIicIlussoii (1867), 8 H. & S. 


189. Damnum & injuria, j- AVI i ere ver thei’e is | 
damnum & injuria ^ an action lies at common law. [ 
A person who has been excommunicated by a 
, ’ ' ’ ct. for contumacy in failing txi appear has 

a right of action against the ollicer of the ct. who i 
failed to summon him. — ^Pole v. (Jodfrey (1614), ! 
2 Bulst. 204 ; 80 E. It, 1110. j 

•—Reid. Asbby r. Wljitc (1703), 2 J.d. Raym. \ 


190. Injury defined.] — On a subniission of | 

all debts, trespasses, A injuries,^ the award directed 
releases of all actions, debts, duties, trespasses, & 
demands : — Held : the award was valid. 

The award here does not exceed the submission, 
for the word “ injury ” is a general & large word, 

& comprehends in itself all manner of wrongs ; in- 
juria Si damnum are the two grounds for the having 
all actions, & without these no action Ires : if there 
be damnum absque injuria, or injuria absque damno, 
no action lies, but where there is injury, injuria 
damnum, & so both of them do run together, there 
an action well lies (Dodderidge, J.). — Cable v, 
Bogers (1625), 3 Bulst. 311 ; 81 E. R. 259. , 

191. .]— The law will never suffer an i 

injury & a damage without a remedy. There must 
be damnum cum injuria. By injuria is meant a 
tortious act ; it need not be wilful A malicious. 
Though accidental, an action will lie (Willes, C..T.). 
— WiNSMORE V, aREENBANK (1745), Willes, 577 ; 
125E. R. 1330. 


innototiom : — ^Refd. Liimlcy ??. Gyc (18.5,S), 2 E. & B. 216 ; 

A- ^ '• 1* Mentd. J.yiicli ?;. Kniffht 
(1861), 5 L. T. 291, H. Jj. ; K vans ??. Walton (1867), L.JL 
* Moffnl S..S. (" 0 . ??. McGregor, Gow (1888), 21 
Q. B. D. 544. 


192. “ Wrongful.*']— An intent to 

“ injure ” connotes an intent to do wrongful harm. 
The term “ wrongful ” im))ortR in its turn the in- 
fringement of some right (Bowen, Ij.J.). — Mogtti. 
S.8. Co. V , JMcGregor, Gow, No. 249, po«/. 

For full amis., see S. C. No. 249, post. 

193. Lack of precedent — In general immaterial.] 

— Case for falsely Si maliciously suing out a com- 
mission of bkpey. afterwards superseded was a 
proper action at law, though the Chancellor had 
power to give £200 damages by statute. 

This is an action of tort ; torts arc infinitely 
various, not limited or confined, for there is nothing 
in nature but may be an instrument of mischief 
(Pratt. C.J.). — Chapman v, Pickersgill (1702), 2 
Wils. 145 ; 95 E. R. 734. S. C. No. 200, post, 

194. ; — .] — A false attinnation made by 

deft, with the intent to defraud pltf., whereby pltf. 
received damage, is the ground of an action upon the 
case in the nature of deceit. In such an action it 
is not necessary that deft, should be benefited by 
the deceit, or that he should collude with the person 
wdio was. 

Where cases are new in their principle, it is neces- 
sary to have recourse to legislative interposition to 
remedy the grievance ; but where the case is only 
new in the instance, & the only question is upon the 
application of a principle recognised in the law to 
such new case, it is as competent to cts. of justice to 
apply the principle to any case which tnay arise 
two cent/uries hence as it was two centuries ago 
(Asiiitrst, T.). — Pasley r. Freeman (1789), .S 
Tenu Rep. 51 ; 2 Smith, L. C., 12th ed., 71 ; 100 
E. R. 450. S. 0. No. 201, post, 

jvnotaiions FoUd. Eyre <. Durunford (1801), 1 East, 318. 
Expld. Evans v. Rickncll (1801), 6 Vcs. 174. Distd. Hay- 
cjraft V. Creasy (1801), 2 East, 92. Apprvd. Ta>lor r. 
Asliton (1843), 11 M. D. 401. Apld. CoIHur r. I vais 
(1844), 5 Q. B. 820. Dlstd. Childers ??. Woolor (1859), 2 
“ Expld. & Distd. Wilkinson v. Downton, 

1 1S<I7J 2 Q. li. 57. Apprvd. Mien V. Flood, [1898] A C. 1. 

Refd. flaniar r. \lexand(r(1806), 2 Bos. & F. 241 ; Clifford 
r. Brooke m Ves. 131; Ames i?. Millward (1818), 

2 Moore, (). F. 713 ; l.yde r. Barnard (1836), 1 M. & W. 
101 ; Lanjxridge r. Levy (1837), 2 M. & W. 519; Shrews- 
bury Blount (1811), 2 Scott. N. R. 588; Fontefex r. 
Blguold (1811), 3 .Mar. xS: (i. 63 ; Wilde v. Gibson (1848), 

1 H. L. Gas. 605 ; Money r. Jordeii (li:'52), 15 Beav. 372; 
Bushby r. Elils (18.53), 17 Beav. 279 : Glellaiid i. Leeeh 
(1H60), 27 L. T. O. S. .59, Ir. ; Randall r. Trimen (1856), 
18 C. B. 786 ; Robson r. Devon (1857), 29 1.. T. (). S. 300; 
Wright ??. Leonard (1861), 11 C. B. N. S. 258; 2?c Ward, 
Simmons r. Rose, Weeks ??. Ward (1862), 31 Beav. 1 • 

/louax J 315 . . 

(1889), 14 App. (-as, 337 : Tallcrman ??. Dowsing Radiant 

G'' rin/\m 1 ni, i a . f » t^**-'* fek, [1902] 

2 Ch. 4.56, a'; Nash wiOalthorpe, [1905] 2 Ch. 237’ C. A. ; 

Cavalier ??. I’ope (1905). 74 L..T. K. B. 857, C. A.; Nocton v. 
Ashburton, [1914] A. G. 932, 11. L.; Banbury v. Bank of 
Montreal. [1917] 1 K. B. 409, (\ A. ; Hnlton r. Hultoii. 
[1917] 1 K. B. 813, G. A. Mentd. Burrows?;. Lock (1805), 

10 Ves. 470 ; Bromage v. Prosser (1825), 4 B. & 0. 
247; Morley r. Attenborough (1849), 3 Exch. 500; 
Shortridge v. Bosanquet (1852), 16 Jiir. 919; Slim ?;. 
Croucher(1860), 1 Do G. F. & J. 518 ; Bentley ?;. Mackay 
(1862), 31 Beav. 143 ; Eiehholtz v, Bannister (1864), 17 
G. B. N. S. 7 08 ; Tie Ovorend, Gurney, Kx p. Oakes & Feck 
(1867), L. R. 3 Eq. 576 ; Hyde??. Bulmer (1868), 18 L. T. 
293 ; Uamshiro ?;. Bolton (1 869), L. R. 8 Eq. 294 ; Sebroeder 
?;. Vlendl(l877). 37 L.T.452,CX A.; JolilTo??. Baker (1883). 

11 Q. B. D. 255 ; Smith v. Chadwick (1884), 9 Api . (’as. 
187. n. L.; /?c London & Leeds Bank, A.'arjo, Carling (1887), 
56 L. J. C]h. 331 ; Do Lassolle?;. Guildford, []9()11 2 K. B. 
215, C. ; Ueilbut , Symons v. Buckleton, [1913] A. C. 30. 

195. ,] — A bond recit-ed that the patron 

of a rectx^ry had by an instrument of the same date 
presented an incumbent, & that he had agreed 
to resign upon the request of the patron, or the 
owners of the advowson for the time being, for 
the purpose of enabling him or them to present 
one of the two younger brothers of the patron 
when capable of holding : — Held : such a bond w’as 
simoniacal Si void. 

If the House had been called on to establish a 
new & unceiiain principle which had never been 
knovm or acted upon before, in that case legislation 
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lone ought to administer the remedy required for 
ne existing evil : but where a principle is precisely 
he same the case no more requires legislative inter- 
arence than one half the cases every day occurring 
1 ct., where the old principle is applied to new com- 
dnations of circumstances, in order to circumvent 
he machinations of those who ingeniously are cn- 
ieavouring by slight alterations to defeat or evade 
he decisions of the cts. (Park, J.)* — Fletcher v, 
lONDES (1827), 3 Bing. 501 ; 1 Bli. N. S. 144 ; 130 
5. B. 006, H. L. 

tnnntatiwii* Poo d. Watson v. Fletcher (1828). 2 

Man. & Ry. K. IJ. 208. Meutd. K.v. Smith O’Hrien (1848), 

7 State Tr. N. S. 1 ; O'Hrieri v, H., Meaprherv. H., MacManus 
V. R., O’Doniiohiie v. R. (184S)), 3 (y'ox, C. C. 300, Ir. ; 
Ef^crton v. Brownlcw(1853), 4 H. L. Cas. 1. 

196. When taken into consideration.] — 

r^owLEY V. Cowley, No. 270, j)08t. 

For full anns. , see S. C. No. 270, post. 

197. Remedy by mandamus.] — The Ct. of K. B. 

will grant a writ of mandamus as the suppletory 
means of substantial justice in every case where 
there is no other specific legal remedy for a legal 
right (Loud Ellenhorouoh, — B. v. Canter- 
bury (ArCHBP.) (1812), 15 East, 117, 130 ; 104 
E. B. 789. 

Atinofatiovs : — Apid. 11. v. T^ciecKter GrdiiH., 11800] 2 Q. B. 
(532. Refd. R. V. Canterbury (1002), 71 L. J. K. B. 894. 
Mentd. A.-G. r. York (1831), 2 Rush. & M. 461 ; A.-G. v. 
AtherHtone Free School OovornorK (1834), 3 My. Sc K. 
,044 ; Ferffusoi) v. Kinnoull (1842), 0 (3. & Fin. 251 ; H. 
r. Exeter (1850), 14 J. P. Jo. 351 ; Jie Wilko’n Charity 
(1851), 3 Mac. & G. 440; Marnhall v. Exeter (1860), 7 
C. B. N. S. 653 ; Exeter v. Marshall (1868). L. R. 3 H. L. 
17 ; Hayiuan v. Ruffby School Governors (1874). L. R. 18 
Eq. 28 ; R. v. Liverpool (1004), 20 T. Ju R. 485 ; CasKcl 
r. Insrlis, [1916] 2 (3i. 211. 

SeCi further, Crown I^raotice. 

198. How right may be ascertained.] — The 
nature of a right may often be ascertained by 
atialysing the remedy for its broach. The appro- 
priate remedy for disturbing a franchise ferry is an j 
action in the nature of nuisance in which substan- | 
tial damage has to be proved.- -Hammerton r. 
Dvsart, Nos. 238, 246, post. 

Infringement of public right — No action without 
particular damage.] — See Highways, Streets 
Bridges; Nuisance; I^ractice &: Procedure. 
Quia timet actions.] — See Equity. 


Sub-sect. 2. — Actionable Acts. i 

199. Invasion of right.] — Pltfs., claiming a custo- I 
mary right with other inhabitants to have water > 
from a spout in a highway, sued deft, for preventing 
sufYicient water from reaching the spout. They 
had never suffered any damage or inconvenience : 
— Held : the action was maintainable. 

Where there is a right in one man, & acts have 
been done by another which, if continued, would be 
evidence of a right in derogation of the right 
claimed, such acts are the subject of an action by 
the person entitled to the right in question (Kelly, 
'J.B.).-~^Harrop V. Hirst (1868), L. B. 4 Exch. 43 ; i 
38 L. J. Ex. 1 ; 19 L. T. 426 ; 33 J. P. 103 ; 17 
W. B. 164. 

A nnoiations : — Apld. Goodhart r. Ilyelt (1883), 25 Ch. 1). 
182. Polld. Bower v. Saridfonl (1889), 5 T. L. R. 570. 
Refd, Wilts & Berks Canal Navi^fation v. Swindon Water- 
works (1873), 20 L. T. 722 ; Geor^'e r. Lysaght (1883), 49 
L. T. 49 ; Brocklobank Thompson, [1003] 2 344 ; 

Sc Louirh Swilly Ry. Co., 
II«U4J A. c. 301 ; Hammerton r. Dysart, 11916] 1 A. C. 
57, H, L. 


200. Acts involving malice.] — Chapman v, 
PlCKBRSQiLL, No. 193, ante. 

See, further, JMalicious Prosecution & Pro- 
cedure. 

201 . Acts Involving falsehood — Deceit. ] — 1 » asi a : y 

V. Freeman, No. 194, ante. 

For full amis., see S. C. No. 194, mde. 

202. Personating Juryman.] -Where a 

stranger who is not one of tlie jury is sworn in tlie 
name of one of the jury the verdict of the jury is 
good, but the stranger may be indicted for a mis- 
demeanor, or, semblc, the parties may have an 
action against him. — ^Anon. (1640), March, 81, 
pi. 132 ; 82 E. B. 421. 

See, further, Juries. 

203. False oath.] — An action lies against 

one who makes a false oath against pltf. where l)y 
he is turned out of his office. — CoxE v. Smith E 
(1603), 1 Lev. 119 ; 83 E. R. 327. 

204. — — Wife falsely claimed.] — An action lies 
for falsely & maliciously writing a letter claiming a 
woman as the writer’s wife whereby she lost a mar- 
riage with another. — Shepherd (SihIperd, Shep- 
pard) V. Wakeman (1662), 1 Kob. 255, 269, 308, 
326, 4.59 ; 1 Lev. 53 : 1 Sid. 79 ; 83 E. B. 931 , 939 , 
963, 974, 1052. 

Annotations : Reid. Luiidey r. (Jyo (l!<5:{), 2 E. ^S: B. 216 ; 

Hnddoii r. TiOtl nsr>l), 15 ('. It. 411; Allen r. Flood, 

118981 A. ('. I. Mentd. Itaruaniistou v. Soanic (1674), 6 

Stale Tr. 1063. 

205. Mental shock caused by practical joke. | —A 

false statement made wilfully, the direct effect of 
which is to cause a mental shock resulting in tint 
illness of the person to whom it is made, is tin in- 
fringement of the right to pei’sonal safety, & action- 
able. It is wilful injuria, although no malicious 
purpose to cause the harm nor motive of spite be 
imputed, A its effect — illness from menial shock — 
may be, A in tliis case is, not too remote to be in 
law regarded as a consequence for which the speaker 
is answerable in damages. — Wilkinson r. Down- 
ton, [1897] 2 Q. B. 57 ; 66 L. J. Q. B. 493 ; 76 
L.T. 493; 45 WML 525 ; 13T. L. IL388; 41 Sol. 
.To. 493. 

Annotation — Refd. i)tdi(Mi r. Whitts llOOl] 2 K. B. 669. 


Sub-sect. 3. — Actionable Refusals A Omissions. 

206. Duty imposed by law— Refusal to perform.] 

— ^An action lies against a smith for refusing to shoe 
a horse or an innkeeper for refusing to feed it. — 
Anon. (1502), Keil. 50 ; 72 E. K. 208. 

Annotation : Clarku v. West JIhiu Corpn. (1909), 

101 L. T. 4S1 ( ’. 

207. Clergyman refusing to perform 

marriage ceremony J — (ju. : whether in any cir- 
cumstances an action lies against, a clergyman for 
refusing to perform the marriage ceremony. This 
depends on whether there is such a duty as to 
give rise to a remedy in law. 

Such a neglect of the duty of a clergyman may be 
actionable if it be malicious A without probable 
cause Denman, C.J.). — Davis v. Black 

(1841), 1 Q. B. 900 ; 113 E. R. 1370. 

Annotations Refd. Tilf'brnarsh r. Chapman (1 S44), 3 Notes 
of Cases, 370. Mentd. Holford r. Hankiiisou (1844), 5 
Q. B. 584. 

208. Returning officer.] — A _ 

who has a right to vote for the election of membeis 
to serve in Parliament may maintain an action 
against the officer who takes the poll for maliciously 
i refusing to admit his vote, although the right of 


PART II. SECT. 1, SUB-SECT. 2. 

199 i. Invasion of right .] — A pltf. 
whose ritrhi has been Invaded Is entitled 
to some remedy, whether damage has 
aconied to him or not. — R ampiiul 
8ahoo V. Misree Lall (1875), 24 W. R. 
97. — IND. 

199 ii. Exclusion from office .] — 

Deft, had been Illegally elected for the 


office of surgeon of a county infirmary, 
but entered into office, &, though eau- 
tioned, kept out pltf., wlio had been 
legally elected; — Held: pltf. was en- 
titled to recover damages from deft, for 
so excluding him. — Lawlor v. Alton 
(1873), I. R. 8 C. L. 160.— ir. 

PART II. SECT. 1, SUB-SECT. 3. 

206 i. Duty imposed by law — Itefusal 


to perform .] — An ac tion at the suit of a 
]>arty aggrieved liy thenon-porformnm*c 
of a duty prescribi'd by an Act of Par- 
liament, is an action at coinmon ltiw.~ 
Wardv. FreExUAN (1852), 2 I. C. L- R. 
460, 517.— IR. 

208 i. Jtefvrnvng offieer .] — 

Deft., chairman of a meeting under the 
Fishery Acts for the oleetion of Fishery 
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Action. 


Sect 1> — Ubijtis, ihi remcdium : Suh -sccfs, 3 & 4.1 

such elector to vote was never determined in .Par- 
liament, <fc although the candidate I'oi* whom he 
tendered his vot€^ was returned duly ele<*.ted.“- 
Ashby r. White, N o. 187,u/i/c; Nos. 21(),804,^)Ocv/. 

For full Hnns., sev S. (\ No, 1 87, ante. 

209. . I — An action lies against 

one who refuses a poll to one of tw’o competitors 
for an office for w hich by custom a poll may be | 
demanded. — S terling r. TuRxVer (1672), 1 Vent. 
206 ; 86 K. K. 189 ; affy, S. C. sub now* Turner 
r. Sterling (1671), 2 Vent. 25. 

^1?inolalio7is Vistd. A^liby v. WJiite (1703), 2 Ld. Raym. 

038. Folld. Hauipdcii r. Mactriullcii (1843), .3 Notes of , 

Gases, Supp. 1 (re\sd.oii appeal). Refd. Lewis v. Lewis 

(1729), Fitz-G. 43, 98, 173. Mentd. Philips v. Smith I 

(1717), 1 Corn. 279. 

210. .] — Pltf., a freeman, had a ' 

voice in the election of mayors; deft>., the present ! 
mayor, refused t/O receive his vote. Upon issue & | 
trial plt4. w'as nonsuited, but it did not appear 
whether pltf. was nonsuited for w^ant of proof that i 
deft, was the present mayor : — Held : deft, should j 
not have df)uble costs in such a ease as this. — i 
Herring v* Ftngii (1679), 2 Lev. 250 ; 83 E. K. 512. 

Avnottiiiortu Distd. Ashhy v \Vhil.(‘ (1703) 2 Ld. Uoym. 

03S. Folld. Ilami> ’<‘<1 r. vltic MuMon ‘Js43), 3 \ole.s of 
11 pp. 1 (rtwsd. on apiu'.til) 

211. Overseer.] — The declaration 

stated that pltf. w-as an occupier of a house within 
t he i^arish of U., rateable & entitled to be assessed 
for the relief of Hu‘ poor of that parish ; yet that 
deft., being ovei'seer of the i)Oor, wrongfully & 
maliciously omitted t/O insert her name in the rate, 
wdioreby she was prevented from applying for k> 
obtaining a licence t/O s(dl beer, etc., on her premises. 
The plea traversed the facts firstly above stated in 
the declaration: — Held: deft, ought to have de- 
nied the special damage if, as \vas admitted, special 
damage w’ent t-o the foundation of pltf.’s right of 
action. — Peruing v, Harris (1836), 2 Mood. k> H. 5. 

AunMion Expld. VVilby r. Klstond 849), IS L. ,T . P. 320. 

212. .] — Snnhle : a part y sus- 

taining inconvenience & loss for want of due publi- 
cation of the list of borough votei*s under I^arlia- 
mentary Votei*s liegistration Act, 1 843 (c. 1 8), s. 13, * 
has an action against the overseers who have , 
omitted to sign the list. — M organ v* Parry (1856), ; 
17U. B.,S34; K. &(1.53; 25 L. .1. C. P. 141 : 26 | 
L. T. (). S. 292 ; 20 J. l\ 149 ; 2 Jur. N. S. 285 ; ' 
4W. R. 286-; 139E. K. 1101. 

213. Sheriff.] —CU afton r. Hooper, I 

No. 188,aa/c; No. 2id,vosl 


214. Officer of inferior court—Refusal 

to allow attorney to appear.] —Case by an attorney 
lies against a public notary of an inferior ct. who 

j refuses to ])e’ruit the attorney to appear there for 
his client. — HastiN(j\s (Use (1669), 2 Kcb. 580 ; 1 
Mod. Rep. 23 ; I Sid. 110; 84 E. R. 365. 

See, farther. Solicitors. 

215. Duty arising out of contract — Banker refus- 
ing payment of customer’s cheque.] — There is an 
implied contract between a banker <& each of his 
customers that the former will pay the cheques of 
the latter upon presentment provided the money 
be paid into his office in such t iuic that his clerks 
may reasonably he required to know the fact. 

Where money was paid in a few minutes before 
eleven o’clock, <& ten minutes before three a cheque 
was presented was refused pa^unent for want of 
sufficient assets, the clerk wdio refused not being 
aware of the payment that luoniiu^ : — Held : the 
customer w as entitled to maintain an action against 
the banker, to have a verdict for nominal 
damages, although he did not prove that the refusal 
had caused him any actual damage. — Marzetti v. 
Williams (1830), 1 B. & Ad. 415 ; 9 L. J. O. S. 
K. B. 42 ; 109 E. R. 842. 

1 Apld. (Hxlefroy 1 *. .lay (1S31), 7 Biim. 413; 

Biisholl V. Boavnn (1834), 1 Binpr. N. C, 193. Expld. Boor- 
iiiari V . Brown ( 1842), 2 Gal. Day. 793, Ex. Ch. Apld. 

I (Ulftori r. Hooper (1844). (J Q. B. 498. Distd. Westaway r. 

! Frost (1848). 17 L. .1. G. B. 28(». Apld. Fray v. Vonles 
i (1859), 1 E. & K. 839. Distd. Bouoiiii r. Backhouse (1859), 
E. B.& E ()4fi, Ex. Cli. Apld. Dent r. Turpin, Tucker r. 
Turpin (18(51), 2 John, ifc II. 139. Distd. Hyde??. Buhner 
i (1868). IS L. T. 293 ; (.‘ole r. (3ins1je (1919), 26 T. L. R. 

! 469. Refd. Wylie r. Birch (1843). 1 G. B. 566 ; DeMedina 

r. Grove (1817). 19 G- B. 172: 6<‘ll v, Caray (1849), 8 
ft. B. 887 ; L’r Gihson, lie S(. Alban’s Bank (1850), 1.5 
li. T. O. .S. l).5 ; Robarts v. Tucker (1851), 29 T.. J. Q. B. 
270, Ex. Gh.; VV’^oodsr. Finnis(1852), 7 Exeh.363; HandaH 
: V. Moon (1852), 12 C. B. 261 ; Churchill r. Hijrprers 

. (18.)4), 3 E.& H. 929 ; Bolin r. Steward (1854), 14 C. B. 

.59.5; Swinfenr. Chelmsford (J869). 2 L. T. 496; Emanuel 
1 V. Robarts (1868). 9 B. & S. 121 ; Rrehn r. Royal Bank 
; of Liverpool (1870). L. B. 5 Exch. 92; Larios v. Bonany 
(1873). L. B. 5 B. C. 346 ; 7.V (ieiUTal Soiilh American 
Co. (1877), 47 L. J. Ch. 67 ; S(eljc‘s r. Inpram (1903), 
19 T. L. R. 534. Mentd. Gould r. ()li\ er (1840), 2 Man. 
& G. 205 ; Tic Wise, Ex p. Atkins (1842), 3 Mont. D. A: 
I)e G. 103 : Beckham v. Drake* (1819), II. L. Cas. 579. 

See, further, Bankers ct Banking. 

Sub-sect. i. — N eces.sity of Actual Damach:. 

216. Presumption of damage — Where right In- 
volved.] — ^Asiiby V, White, Nos. 187, 208, ante; 
No. 301, post. 

For full anns., see .s. C’. No. 1S7, ante. 


Conservators, rejected the vote of pltf., 
duly tendered by proxy : — Held : an 
action for not rccciviiif? pltf.’s vote was 
sustainable without special damage, 
although the persons for whom jiltf.’s 
vote was tendered were, before action 
brought, declared elected, upon pro- 
credlngs in Die 0- B- — Bekohkh r. 
Lucas (1877) 1. R. 11 C. L. 517.— IR. 

208 ii. Presiding officer .] — 

Pltf. was entitled to vole and select the 
form of oath. Deft., the presiding 
officer, refused to administer the 
selected oath, and did not piTmit idtf. 
to vote ; — Held : the duties of presiding 
officers are ministerial, and for breach 
in respect thereto, action lies, by 
aggrieved party, without proof of 
iixalioe or negllgenee, — W ii.son r. 
Manes (1896), 28 O. R. 419 ; 26 A. R. 
398.— CAN. 

208 lii. .1— Pltf. re- 

sided in St. John, New Brnnswick, & 
his name was on the vedere’ list in 8t. 
John, & also in Dalhousie, Nova Scotia. 
Pltf. presented himself at a Dalhousie 
booth, & demanded a ballot. Under 
the Nova Scotia Act. an elector could 
only vote once in the juovinee a1 .Miiy 
election ; ho must vote, in t he county in 
which he resided ; Sz a non-resident 


elector, having a right to vote in t wv> or 
more polling districts, might vote in 
either. Pltf. was required to swear t hat 
“ at the l,e!!ite of the writ for this election 
I resided in the city of St. John, New 
Brunswick ; that 1 am not qualified to 
vote in the city. ...” He declined 
was refused a ballot ’.—Held : pltf. hao 
a right to voDj in Dalhousie ; & damages 
were assessed at $350 . — Andf.hhon r. 
HirKS (1902), 21 C. L. T. 507 ; 35 
N. S. R. 161.- -CAN. 

208 iv. Citjfchantherlain.]- 

Pltf.’s name was wrongfully struck off 
the voters’ list, under the impressioji 
that his rates wore not paid, & lie lost, 
liis vote at an cdectloii. He had paid 
his rates & was entitled to vote : — ; 
Held : (1) the exercise of franeldse is an ' 
import ant right; (2) a i»ersoii havingtljc 
right and denied its exercise, is injured, j 
and a right of action exists.— (3t a wford i 
V. Sr. J oriN (’m (1898), 34 N. B. II. 560. ; 
—CAN. ‘ 

Jieftisal to submit petitio^i 

of right] — Under British Columbia 
Grown Procedure Act, 8. 4, it is the duty 
of Die Provincial Secretary to submit I 
to the Lieutenant-Governor a pctit.ion 
left witli him as Dicreln directed. His ! 
deflnitc refusal so to do gives petitioner ' 


a tiause of action involving damages. — 
F(n.TON V. Norton C. R., i 19081 A. C. 
451 ; 78 L. J. (P. C.) 29 ; 99 L. T. 
455 ; 24 T. L. R. 794 ; 39 S. C.R.202 ; 
27 C. L. T. 887.— CAN. 

215 i. Jiuig arising out of conirad — 

' Agreement to png court fee.] — Deft. 

having agreed with pltf., as one of Die 
terms of a compromise of a suit in 
I forma poiipcris, to pay part of the ct. 
foe, if subsequently levied, & having 
failed so to do, in consequence of which 
! pltf.’s properties were attached: — 

I Held: on deft.’s failure to pay pltf. 
according to his contract, pltf. was en- 
titled to sue at once & recover sub- 
stantial damages. — Ramalinoathu- 
DAYAR V. UNNAMALAI ACHI, 11914] 1 
L. R. 38 Mad. 791.— IND. 

PART IL SECT. 1. SUB-SECT. 4. 

216 i. Presumption of damage — Where 
right involved.] — Defts. unlawfully inter- 
fered with pltfs.’ rtghts in a river. It 
was contended that pltfs., not having 
shown a pecuniary loss, were not entiDed 
to recover : — Held : the contention 
was not an answer to the claim. Where 
there is an invasion of a right the law 
infers damage. Acdiial porcepDble 
damage is not indispensable as a 



Part IJ. — In respect of what 

217. .] — Actual perceptible damage is 

not indispensable as the foundation of an action ; it 
is sufficient to show the violation of a right, in 
which case the law will presume damage (Parke, li. ). 
--Embrey V, Owen (1851), 6 Exch. 353 ; 20 L. J. 
Ex. 212 ; 17 L. T. O. 8. 79 ; 15 Jur. 033 ; 155 E. R. 
579. 

jnfiotations .' — "Reid, Nl(;klin r. 'Williams 10 Exoh. 

2.59; Brunsden v. llimiphrey (1S84), 14 Q. B. A. 

Mentd. Dickinson r. Grand Junction (^aiml Vo. (1852), 7 
Exch. 282 ; NorUmin v. Hurley (18.5.S), 1 E. & B. 005; 
(’hasemore v. Richards (1857), 2 II. & N. 108, Ex. ('h. ; 
Sampson V. Iloddinoit (1857), 1 C. B. N. S. 590; Stock- 
port Waterworks Co. v. J ‘otter (1804), 8 H. & (i. 300 ; 
Nuttallv. Bracowell (1 800), 30 L. .T. Ex. 1 ; Grand Junction 
(*unal V. Shniorar (1871), 24 L. T. 402, C. A. ; Pennington 
r. Brlnsop Hall (k)al Co. (1877), 5 Ch. I). 709; Orr Ewlnp; 
r.Colquhoun(1877), 2 Atm* < 839, H. ]j. Sc. ; Sandwich^. 
G. N. Ry. Co. (1878), lOCh.D. 707 ; AnKUsr. Dalton (1878), 
4 (J. H. D. 162, C. A.; Ormerodv. Todmorden Joint Stock 
Mill Co. (1883), 11 Q. B. J). 1.55, (5. A.; Kensit v. G. E 
Ry. Co. (1883). 23 Ch. D. 566 ; W’itlicrsr. Purchase (1889), 
00 L. T. 819 ; Bradford (Jorpn. v. Fcrrand, [19021 2 Ch. 
055 ; McCartney r. Londonderry & Loiu^h Swilly Ry. 
(’o., [19041 A. 301 ; Sharps. Wilson, Roiheray (1905), 
93 L. T. 155. 

218. Nuisance.] — A declaration in 

case stilted that deft., possessing a messuage ad- 
joining pltf.’s garden, erected a cornice upon his 
messuage, projecting over the garden, & damaged 
same, & pitf. had been incommoded in the pos- 
session & enjoyment of his garden; — Held: (1) 
the erection of the cornice was a nuisance from 
which the law would infer injury to pltf. ; (2) he 
v'as entitled to maintain an action in respect thereof 
without pioof that rain had fallen between the 
period of the erection of the (cornice commence- 
ment of the action.- Pay v. Prentice (1845), 1 
C. B. 828 ; 14 L. J. 0. P. 298 ; 5 L. T. O. S. 210 ; 9 
Jur. 870; 135 P]. R. 709. 

Consd. Lemnum r. Webb, [1894] 3 Ch, 1,C. A. 
Refd. Brimsdcn r. Hurnplircy (1884 ), 14 Q. B. 1). 141, 
( *. A. 

219. Sheriff.] — If the sheritT, having a 

writ of execution delivered to him, unnecessarily 
delays putting it in force, an action on the case lies 
against him at tlu^ suit of Bie execution creditor 
though no actual pecuniary damage has arisen from 
the default. The measure of damages for such de- 
fault is not necessarily tlie whole debt/, but/ such 
sum as the jury think equivalent to the real loss. 
If there has been no actual loss, still, in tiie case of 
final proce.ss, pltf. must/ have nominal damages. — 
PiJiTON Hooper, Nos. 188, 213, ante, 

Annotniiovs Pryre r. Belcher (1817), 4 B. SCO. 

Refd. Hobson v. Thellussoii (1807), 8 B. S. 470. 
r/. p. 29, 2 )osi. 


Acts, etc., an Action will Lie. 27 

220. Pound breach.] — An action for 

treble damages for pound breach or rescous of goods 
distrained for rent, under 2 Will. <fc M., c. 5, s. 4,' t 
maintainable by the landlord without proof of an>* 
special damage sutTered by him. — Kemp v. Chrtst- 
IVIAS (1898), 79 L. T. 233 ; 14 T. L. R. 572, C. A. 
Annotation : — Refd. Jones v. Bierstein, [1899J 1 Q. B. 470. 

221. ; — Riparian owner.] — Pltf. had im- 

rnemorially enjoyed the benefit of irrigating certiain 
meadow’s with the water of the Y., subject to thf* 
right of the occupier of a mill t/O detain the watei* 
for the use of his mill ; & although the natural fiov 
of the river was prevented by the exercise of the 
miller’s right, the water came down at such times 

I that pltf. was enabled to irrigate iiis meadows 
effectually. Of late deft, had, for the purpose of 
i irrigating his own adjacent land, from time to time^ 
j diverted the water after it liad passed the mill A: 

: before it reached pltf.’s meadows ; &, although it 
I did not appear that the (quantity of water whicli 
; ultiinately reached pltf.’s meadows v/as thereby' 
sensibly diminished, yet the effect was that- tin- 
water was detained by the process of irrigation A: 
did not arrive until so late in the day that plt-f. was 
deprivtid of the power to use it- fully : — Held : (1 ) 
this detention of th(^ water by deft, was a use of it 
which \va,s necessarily injurious to the natural rights 
of pltf. as a riparian propriet/Oi*, At a ground of ac- 
tion ; (2) in such a case it, is not necessary to show 
actual damage t-o pltf.’s revei'sionary interest ; it- 
is enough to show an obstruction of his light, A:, 
such obstruction being shown, the law uill infer 
damage.— Sampson v. Uodbino'it (1857), I P. B. 
N. S. 590 ; affd. 3 (\ B. N. S. 590 ; 20 L. J. (\ 1\ 
148 ; 20 L. T. O. S. 304 ; 21 J. P. 375 ; 3 Jur. N. S. 
243 ; 5 W. R. 230 ; 140 E. R. 212, 875. 

Annotationft : Consd. Stockport Watcr\^’o^ks C’o. r. Potter 

(1864), 3 Jl. & O. 300 ; (VoHsley v. Liirhtowler (1860), L. B. 

3 Eq. 279. Distd. Kensit v. G. E. Ry. Co (1883), 23 Ch. 1>. 

500. Apprvd. McCartney r. Lotidoiult;rry &Loiitrh Swilly Ry. 

(5o , [1904) A. C. 301. Apld. Sharp v. Wilson, Rothcray 

(1905), 93 L. T. 155. Reft. Roberts r. Hiehanis (1881), 

50 I4. J. C!h. 297 ; Simpson r. Godmanehester (’orpii.. 

[1896] 1 Ch. 214, C. A. 

Sec, further. Easements A: Profits a Prendre ; 
Nuisance. 

222. ' Trade.} — A declaration stated 

that pltf., being the inventor & manufacturer of 
metallic hones, used certain envelopes for same 
denoting them to be his ; Ac that defts. wrongfuUy 
lufide other hones, WTapi)ed in envelopes resembling 
pltf.’s. A: sold them as his, whereby pltf. was pre- 
vented from selling many of his hones , Ac they were 
depreciated in value At reputation, those of defts. 


fomidation for an action. The violation 
of a rijrht is Hufficlcnt.— Rainy Rtvku 
Nav’. Co. V. VVatuous Islvno Boom 
( ^). (1914), 20 O. W. II. 450 ; 0 (). W. N. 
537.— CAN. 

218 ii. .] — In a cause of | 

trespass, deft, jiistifled cutting a ditch ! 
under an award of fence vitnvers, &c. 
The jury found for deft, on this issue. Sc 
on th(5 general issue that there was no 
damage : — Held: as a rigid, was Involved , 
pltf. was entitled on the genc^rul issue 
to nominal damages. — Warren v. 
Dehlippks (1872), 33 U. C. R,. 59.— 


k* Obstruction of right of 

way,] — O., on Doc. 15, 1848, conveyed 
to P. part of lot 33, & by the same deed, 
** as appurtenant Ui the land, a full, 
fn'c, & unrestricted right of way over a 
strip of land adjoining the westerly side 
of tile parcel of land, extending from the 
highway to the water’s edge.” In an 
action for obstructing tliis right of way ; 

Held : (1 ) the way was a private, not 
a public way ; (2) the obstruction, with- 
out, actual damage, gave the grantee a 
c>iuse of action, for it was an inter- 
ference with his easement, w’hlch, if 
suiimltted to, would become a right. — 


Plump v. McGannon (1871), 32 

U. C. R. 8.~-CAN. 

221 i. Riparian owner .] — 

H. had erected a mill in 1815, Sc about 
10 voars before the action, 1j. built a 
mill’ higher up on the same stream. The 
natural How of water at many seasons 
of t lie y(*ar would not keep up a head of 
i water suftlcient to drive the mills, & 
deft, was in the daily habit of shutting 
liis dam & stopping the water f«ir con- 
siderable portions of time, when it was 
prevented from flowing to i>ltf.’s mill. 

I Tlie jury found for pltf., damages one 
I sliilling, pltf. not having sustained 
I act ual loss. A new trial was moved for, 

I on the grounds (1) every riparian owner 
lias a right to erect a dam, & detain 
water to fill it ; (2) this was at most, a 
more injury to a riglit without actual 
damage : — Held : an action would lie 
! without actual damage, & tln^ rule for 
I a now trial must bo discharged. — 
1 IIow'ATT V. Laird & Crew (1850), 

I 1 P. E. I. 7.- CAN. 

221 ii. .1 — Pltf., 

owner of a water wheel milL &c., was 
ent itled t/O the benefit of a watoroonrse 
and full of water. Deft, possessed a 
sawini 11 higher up stream. He deposit ed 


sawdust. Sea., in the stream. Sc pltf. wes 
liindered from working his mill, &:c., & 
fall. The damage was not appreciable, 
& tlie Jury found for deft. g<‘nerall>. 
On a rule nisi for a new trial : — Held : 
(1) if denial of pltf.’s right to use th(‘ 
stream was sustained, deft, could con- 
tinue to deposit saw’diist, etc., therein ; 
the injury would in time become serion.s, 
& 20 years’ unlnterpupted enjoyment 
would evidence an easement.; (2) a 
new trial must be ordered.- -Mitchell 
r. Barry (1807), 20 U. C. R. 410. 
CAN. 

221 iii. .] — In an act ion 

for wrongfully obstructing the flow of a 
certain river by increasing tlie lieight of 
a weir, whereby pltf.’s lands, abutting 
on the river, were flooded, the judge in- 
structed the jury that, if the acts com- 
plained of raised the water as it flow’od 
past pltf.’s land above the licight it 
ought of riglit to have flowed, sucli 
raising would bo an actionable wrong, 
& would entitle pltf. to nominal 
damages ; & declined to direct the Jury 
that actual damage was essential to 
the action . — Heli : the direction was 
right. — M'G lone r S.Mini (1888), 22 
L. R. Ir. .)59.— IR. 
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*Scci‘ 1. — Uhijus, ihi remedium : Sub-sect, 4. Sects. 
2 A- 3; Sub-sect. 1. ] 

being inferior : — Held : pltf. was entitled to some 
damages for the invasion of his right by defts.’ 
fraud, though he did not prove that their liones 
were inferior, or that he liad sustained any specific 
damage. — B lofeld (Blofield) v. Payne (1833), 
4: B. Sc Ad. 410 ; 1 Nev. Sc M. K. B. 353 ; 2 L. J. 
K.B. 68; llOE. R. 509. 

^Innotatiwis : — Apld. Pent r. Turpin, Tucker r. Turpin (1861), 
2 J. & H. 1.39. Apprvd. Singer v. Loog (1882), 8 App. Cos. 
15; Reddawuy v. Bentliam, [J892] 2 Q. li. 639, C. A. 
Consd. Spalding r. Qnmage (1915), 84 E. J. Cli. 449, II. L. 
Reid. Setdey r. Fisher (1841), 10 L. .1. Ch. 274 ; Crawshay 
V. Thompson (1842), 4 Man. & G. 3.57 ; Pryce v. llolcher 
(1846), 3 C. II. 58; Rodgers v. Nowill (1847), 5 C. B. 109 ; 
Leather Cloth Co. v. Ilirsehfield (1865), L. R. 1 Eq, 299. 

223. Inducing breach of con- 

tract.] — -In order to support an action for mali- 
ciously inducing j)ersons to break their business 
contracts with pltf. j)roof of specific damage need 
not. be given ; it is suflicient to prove facts from 
which it may properly be inferred that some 
damage must result to pltf. from deft.’s wrongful 
acts. 

Under a contract made between pltfs. Sc the 
Stock Exchange Committee valuable information 
of prices of stocks Sc shares during the day was col- 
lected on the Stock Exchange, Sc supplied to pltfs., 
Sc printed on tapes Sc sheets of letterpress in their 
office. Deft, having surreptitiously obtained such 
information, published it in the same form before 
its publication by pltfs. : — Held : pltfs. had a right 
of property at common law in the information. Sc 
were entitled to lestrain deft, from infringing that 
right by continuing to publish it. 

The action is founded upon three main causes of 
action : ( I ) an attack iriade upon the proprietary 
right of persons in unpublished matter ; (2) an 
attack upon the proprictai*y right of pemons in 
matter which they have published ; (3) an attack 
made upon the right or interest of persons in the 
business which they carry on. As to the first of 
such rights, no registration Sc no proof of damage is 
necessary to support, the action ; as to the second, 
registration is necessary, but not any proof of 
damage ; as to the third, unless damage be shown 
k) have been actually sustained, there is no right 
of action, the fact of damage being the only thing 
which brings deft, into any i*elation with pltfs. 
(Rigby, L.J.). — Exchange TELEGRAni Co., l/ro. 
V. Gregory & Co., [1896] 1 Q. B. 147 ; 65 
L. J. Q. B. 262 ; 74 L. T. 83 ; 60 J. P. .52 ; 12 
T. L. R. 18, C. A. 

.1 II notation s Comd. Exchaiijjre Telegraph Co. v. Central 
News, [18971 2 Ch. 48. Folld. Siiimiiers r. Boyce &; 
Kimmond (1907), 97 L. T. 505. Expld. & Distd. National 
Phonograph Co. v. Edison-Bcll CoiiHolidatcd Phonograph 
<Jo., [1908) 1 Ch. 335, C. A. Apld. Fennliig Film Service 
V. Wolverhampton, Wulsall & District Cinemas, (1914J 3 
K. B. 1171; Goldsoll v. Goldman, [1914] 2 Ch. 603. 
Dustd. Sports & General Press Agency v. “ Our Dogs ** 
Publishing Co., [1916J 2 K. B. 880. 

224. Cases where special damage necessary.] — 

There are certain acts which, though improper, 
give no cause of action unless Sc until a damage is 
occasioned thereby. Thus, if a servant is unjusti- 
fiably beaten, no action arises to the master until 
there is damage by the loss of the service. The 
same principle applies to slander by words not 
n ciionable per se Sc to negligence. Further, an act, 
though neither improper nor unlawful, may, by 
causing avoidable damage, constitute an invasion 
of the rights of another Sc thus give a cause of ac- 


tion. Thus, it is not unlawf ul for a person to make 
an excavation upon his own land, but if it causes a 
subsidence in the adjoining owner’s land, a right of 
action arises, Sc there is a fresh cause of action in 
respect of every subsidence. — Parley Main Col- 
liery Co. V, Mitchell, Nos. 114, 118, ante, 
AnnoiatUms: - Folld. Crum bio i’. Wallscnd L. B., [1801] 1 
Q. B. 503, C. A. Apld. Jordoson v. Sutton Southcoatos 
& Drypool Gas Co. (1898), 67 L. J. Ch. 666. Apld. 
Harrington v. Derby Cnrpn., [19051 1 Ch. 205; Tiinnicllflo 
r. West Leigh Colliery Co., [1905] 2 Ch. 390 ; West Leigh 
Colliery Co. v. Tunnlcliffe, [1908] A. C. 27. Reid. Brunsden 
V. Humphrey (1884), 14 Q. B. D. 141, C. A. ; Markey v. 
Tolworth Joint Hospital District Board (1900), 69 T>. .1. 
Q. B. 7.38 ; Tunnlollffe v. West Leigh Colliery Co., [1906] 
2 Ch. 22, C. A. ; Nash v, Rocliford R. D. C., [1917] IK. B. 
384, C. A. 

For full anns., see S. C. No. 118, ante. 

225. Nature of special damage.] — ''I’he 

special damage necessary to support an action for 
defamation, w'hen the words spoken are not action- 
able in themselves, must be the loss of some 
material temporal advantage. 

Where words were spoken imputing unchastity 
to a woman, Sc by reason thereof she was excluded 
from a private society Sc congregation of a sect of 
Protestant Dissenters, of w^hich she liad been a 
member, & was prevented from obtaining a cert ifi- 
cate without wdiioh she could not become a member 
of any other society of the same nature : — Held : 
such a result was not such special damage as would 
render the words actionable. — Roberts v. Roberts 
(1864), 5 B. & S. 384 ; 4 New' Rep. 271 ; 33 T.. .1. 
Q. B. 249 ; 10 L. T. 602 ; 10 .Tur. N. S. 1027 ; 12 
W. R. 909 ; 122 E. R. 874. 

,fww'»/aL‘07i Distd. Davies r. Solomon (1871 ),L. R. 7 Q. B. 
112. 

See „ further, Tjbel & Slander. 

226. Aerial trespass.] — Where deft, nailed 

to his own wall a board wdiich overhung pltf. ’s close : 
— Scmble : the remedy was case Sc not trespass. 

I do not think it is a trespass to interfere with the 
column of air superincumbent on the close. I once 
had occasion to rule upon the circuit, that a man 
W'ho, from the outside of a field, discharged a gim 
into it, so that the shot must have struck the soil, 
W'as guilty of breaking Sc entering it. I am by no 
means prepared to say that firing across a field in 
vacuo, no part of the contents touching it, amounts 
to a clausum fregit. Nay, if this board overhanging 
fjltf.’s garden be a trespass, it would follow that an 
aeronaut is liable to an action of trespass quare 
clausum fregit at the suit of the occupier of every 
field over which his balloon passes in the course of 
his voyage. Whether the action may be maintained 
cannot depend upon the length of time for which 
the superincumbent air is invaded. If any damage 
arises from the object which overhangs the close, 
the remedy is by an action on the case (Lord 
Ellenborougii, C.J.). — Pickering V. Rudd (1815), 
4 Camp. 219 ; 1 Stark. 56. S. 0. No. 287, post. 
Annotations Consd. Wells r. Ody (1836), 1 M. & W. 452 ; 
Foulkes V. Sfjarfe (1842), 4 Man. & G. 126; Harvey r. 
Walters (1872-3), L. R. 8 C. P. 162 ; Lemmon v. Webb, 
[18941 .3 Ch. 1, C. A. Refd. Kenyon r. Hart (1865), 6 
B. & S. 249 ; Clifton v. Bury (1887), 4 T. L. R. 8 ; Lemmon 
V. Webb, [1895] A. C. 1. 

227. .] — Saunders v. Smith, Nos. 286, 

289, post. 

For full arms., sec S. C. No. 289,i)o«<. 

228. Distress by landlord — Excessive claim.] 

— No action lies against a landlord who, in distrain- 
ing for rent, claims or pretends that more is due 
than is really so unless the goods taken & sold under 
the distress are unreasonable in respect of the rent 


228 i. Ca^es where special damage 
accessary — Distress by landlord — Ex- 
cessive liaim .] — The declaration In an 
action for excessive distress alleged that 
pltf. Iield land as tenant to deft, at a 
certain rent ; that deft, wrongfully 
seized goods as a distress for arrears of 


! rent alleged to be due, & sohi same for 
1 the alleged arrears, when^as a small 
i part only of tlio alleged rent w^as in 
j arroar. There was no allegation that 
I more goods wore taken or sold than 
were necessary to produce the rent 
actually duo : — Held : the declaration 


disclosed no cause of action, a.s, some 
rent being duo, the distress itself was 
not a wrong, & the mere distraining Sc 
soiling on a claim of more than was 
duo was not actionable. — P rkston r. 
SIMONDH (1867), 12 N. B. 11. (1 Han.) 
44.— CAN. 



Part II. — In respect of what Acts, etc., an Action will Lie. 


actually due, or unless the tenant otherwise suffers 
special damage. — Taj^cred <fe Armitage v. LiEY- 
LAND (1851), 16 Q. B. 069 ; 20 L. .T. Q. B. 316 ; 17 
L. T. O. S. 63 ; 15 J. 1\ 815 ; 15 Jur. 394 ; 117 

K. K. 1036, Ex. Ch. 

Wnotatiovs: — FolM- Stevenson Newnham (1S53), 13 C. H. 
^ ‘ ' ''' Thomas (1850), 11 Exch. 870. 

1 Tf ^ 50-1, Ex. (’h. 

bisldl F^irv.' kV 7 Q^B. 120. Folld.* 

TliwaitOH V. Wlldiiit? (18H3), .52 B. Q. B. 734. Refd. 

Churchill u. Siffprors (18.54), 3 E. I<c B. 929. 

229. Sheriff.] — No action can he main- 

tained against the sheriff for tlie escape of a prisoner 
in custody on mesne process, unless pltf. lias sus- 
l>ained actual damage or delay of his suit, thereby. 
— Williams v, Mostyn (1838), 4 M. & W. 145 ; 1 
Horn. & n. 217 ; 17 L. J. Ex. 289 ; 2 J. P. 440 ; 
2 Jur. 643 ; 150 E. R. 1379, Ex. Ch. 

Apld. Wylie v. Bii'ch (1813), 4 Q. B. .506. 

Expld. Clifton V. Hooper (1844), G Q. B. 4(58. Refd. Whitle 

V. Eroeman (1841), 10 Ad. & El, .539 ; BofferK r. Parker 

(18.5G), 25 L. J. C. P. 220; Lloyd v. Harrison (18G5), G 

B. & S. 36. 

230. .] — An action against a sheriff for 

a false return will not lie unless actual damage has 
been caused to pltf. 

A slieriff returned to a writ of fi. fa, that he had 
seized the goods of the execution debtor, &, kept 
them safe in his possession until he received an or- 
der from creditor’s attorney to withdraw, wliere- 
u])on he withdrew. In defence to an action for a 
false return by the execution crc'ditor, the sheriff 
proved that the only goods which dobtxir appeared 
to have had been assigned by a valid bill of sale, & 
no damage had occurred to jiltf. in coiisoquence of 
the return : — Held : the circumstance of deft. 
h(‘ing a public officer to whose services pltf. wa« 
entitled did not constitute ihe case an exi^eption (o 
th(‘ rule that, in an action for tort, actual damage 
must proved or a presumption of law implying 
damage established. — Htimson v, Fahnham (1871), 

L. R. 7 Q. B. 175 ; 41 L. J. Q. B. 52 ; 25 L. T. 747 
as reptd, 20 W. R. 183. 


Sect. 2— INJURIA ABSQUE DAMNO. 

231. Damage too remote.] — I’ltfs.’ tug was en- 
gaged in towing a ship from Antwerp to Port Tal- 
bot, under a contract wliich contained the clause 
“ Sea towage interrupted by accident to be paid 
2 )ro raia of distance towed.” During the towage 
deft.’s vessel, by the negligence of those on board, 
collided witli & sank the tow. The tug was unin- 
jured. Pltfs. sued deft, to recover the amount of 
towage remuneration so lost ; — Hehl : the damage 
sustained by pltfs. by reason of the towage contract 
being no longer perfonnablo in consequence of the 
sinking of the tow gave jiltfs. no cause of action 
against deft. 

l*ltfs. have no cause of action. The obligation 
of deft, wliich was broken was the general one of 
navigating tlie seas with reasonable care. In order 
to give iiltfs. a cause of action arising out of that 
breach they must show not only an injuria — viz., 
breach of deft.’s obligation — but also a damnum to 
themselves — that is, a damnum in a sense recog- 
nised by law. This they have failed to do (Hamil- 
ton, J.). — SOCIETK AnoNYME DE RiIMOUQITAUK A 


IlELicE V, Bennetts, [191 1 ] 1 K. B. 243 ; 80 L. .T. 
K. B. 228 ; 27 T. D. R. 77 ; 16 Pom. Cas. 24. 

SeCt generally. Damages ; Negligence. 

232. No damage — Ostensible violation of right-^ 
Void act,] — Pltf. wa.s a member of a mutual marine 
insurance assocn., of which defts. wcjre the comrnit- 
I (x?e. According to the rules of the assocn. defts. 
might expel any member whose conduct 
deemed to be suspicious. Ptf. alleged tliat defts. 
had improperly <Sc; collusively expelled him under 
the rules, Sl- without an opfiortunity of being heard 
to explain his conduct, whereby he lost the benefit 
of an insurance of a vessel insuied by him with the 
assocn., <te damaged at sea : — Held : the action was 
not maintainable on the grounds (1 ) the exjiulsion 
I was void, A jiltf. ought to sue in Ph. on the irisin- 
I ance (Kelly, P.B. A Amphlett, B.); (2) llu 
declaration showed no ex[)ulsiou wliich was not 
legally justified by the rules (Pleasby <fc Pollock, 
BB.). 

An action is not in g(»neral maintainable on a 
void act (Kelly, P.B., Poi.lock Sc Amphlett, BB. ). 
— Wood v, Woad (1874), L. R. 9 Ex, 190 ; 43 L. .1 . 
Kx. 153 ; 30 L. T. 815 ; 22 W. R. 709 ; 2 Asp. 
M. D. P. 289 

Distd. BiiHsell r. BusrcII (1880), 14 (^h. J). 

471 ; Jauios v. Chartered AccountantH’ Institute (1007), 9s 

L. T. 225, C. A. Consd. Casscl r. lnf?lis. [1910] 2 Ch. 211. 

Refd. Cooper r. Patre (187G), 34 L. T. 90; Steuart r. 

Gladstone (1879), 10 Ch. D. G2G, C. A. ; Lapointe r. 

L’Afisociation do Bienfaisance et de Betraitc de la I’olice 
I de Montreal, [1906] A. C. 535, P. (L ; Green v. Howell, 

I [1910] 1 Cli. 495, CL A.; H’Arcy v. Adamson (1 
I 29 T. L. H. 3C7. 


Sect. 3.-~DAMNUM ABSQUE INJURIA. 

Sub- SECT. 1. — In Gkneual. 

233. Absence of legal right.] — In an at:tion by a 
registered voter, who by non-residence had lost the 
right to vote, against a returning officer for refusing 

, his vote, & making an unauthorised scrutiny as t(. 

! his right to vote : — Held : — th-e foundation of pltf .’s 
: action was the injury to his right ; he had no right. 

I A suffered no injury. — P ryce v, Belcher (1847 ), 4 
i P. B. 866 ; 16 L. j. C, P. 264 ; 11 Jur. 075 ; 13l> 

1 K. R. 719. 

For full anus., see ELF.fTioNS. 

234. .] — It is essential to an action in tort 

that the act complained of should, under the cir- 
cumstances, affect the x^arty complaining in some 
legal right. It is not sufficient that it merely does 
harm to his interests. 

A Govt, officer, without malice, x>rohibit(*d jDilots 
under his orders from employing a ])articulai 
vessel : — Held : this was not actionable. — R ogers 
V, Dutt (1800), 13 Moo. IL P, P. 209 : 8 Moo. Ind. 
App. 103 ; 3 L. T. 100 ; 25 J. P. 3 ; 9 W. R. 149; 
15 E. R. 78, P. C. 

' ttuHons: — Apprvd. Mopiil 8.S. Ct^. r. TMcGre^ror, Gow 

(1889). 23 Q. IL D. 598, (L A. Mentd. Tobin v. li. (18G4 . 

16 C. B. N. JS. 310; Palmer r. HuUddnson (1881), G App. 

Cas. 619, P. C. ; Allen r. Flood, [1898] A. C. 1. 

235. ,] — Boilermakei's in common employ- 
ment with resps., shipwrights working on wood, 
objected to work with the latter on the ground that 
in a previous employment they had boon engaged 
on iron work. Applt., an official of the Boiler - 


b Distress diimaye feasant.] 

— In an action brouprht, not to C8t ablish 
u. riRht nor in respect of an injuria in- 
volving conlumclia or insult, but merely 
lor the purpose of recovering: dainatres 
lor an injuria, pltf. must prove the 
actual damigre suBtainod, & in the 
ahKcuco of such proof he will fail in his 
action, & will not be* granted nominal 
damages. Deft., detained pltf. *8 pigs, 
Which had strayed on to his ground, 
until certain expenses should be paid, & 
sent them to the pound. 
f^Gd deft, for the unlawful doten- 
Lion, but failed to prove actual damage ; 


— Held : deft, entitled to absolution 
from the instance with costs. — E uwauds 
V. IIYUK (1903), T. S. 381.— S. AF. 

229 i. Sheriff .] — An attachment 

for non-payment of costs is in the nature 
of mesne process, & a sheriff is not liable 
1.0 an action for the escape of a person 
so imprisoned unless pltf. in the suit 
has sustained actual damage in oonse- 
queiico. — ATKINSON r. Mitchell (186C), 
11 N. B. 11. (6 All.) 345.— CAN. 

PART II. SECT. 3, SUB-SECT. 1. 

233 i. Absence of legal right.] — ^Pltf. 


sought to recover damages against deft, 
for obstructing the use of a way adjoin- 
ing pltf.’s property, which he claimed to 
enjoy by virtue of user for ^ pwirds o*' 
40 > ears. No such mer ' a> pr »ved, but 
it appeared that pltf. had no legal right 
to u>»e the way : — Held : t he mere user 
by pltf. of the w y in common with 
other parties, in tho absence of any 
legal right, would not rmible him b> 
recover damages against deft, for 
ob'^tructing the way. — E lks r. Black 
(1886), 19 N. S. R. (7 R & G.> 222 ; 
7 C. L. T 326; affd. (1887), 1 1 
S. C. R. 710* 7 C. L. T. 390.— CAN. 
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Sect. 3. — Damnum absque injuria: Sub-sects. 1 

c fe: 2, A.] 

makers’ Union, was sent for by the boilennake^ Sc 
informed that they intended to leave off working. 
He dissuaded them from doing so, & then informed 
the employei's that unless resps. were discharged the 
boilermakers would leave their work or be called 
out. Re.-?ps., who were engaged from day to day, 
were thereupon discharged, <fc the employei^ re- 
fused to employ them again. In the ordinary 
course their employment would have continued. 
There was evidence that these acts on the pai*t of 
the boileimakers were done to punish resps. for 
what they had done in the past : — Held : applt. 
liad violated no legal right of resps. — v. 
Flood, Nos. 253, 257, post. 

Ainioiaiion : — Refd. Boots r. Grundy (lUOO), S2 L. T. 769. 

For full anus., see S. C’. No. 253, jiosi. 

236. .] — The promoters of a dog show pur- 

ported to assign the sole photographic rights in 
<;()n nection wit li tht^ show. Tiic assignee purported 
tf) assign to pltfs. the sole Press photographic rights 
at the show. 1 lefts., by an agent, took photo- 
graphs of the show although prt‘viouslv informed 
f hat the. ])romoters had assigned the exclusive right 
to do so. The proinotei*s of the show did not cause 
any notice to ))e idaeed on the tickets of admission 
nor otherwise forbid the taking of photographs at 
the show. 1 left s, having published in an illustrat ed 
journal the photogra])lis they had taken, i>ltfs. 
brought an action for an injunction to restrain 
them from continuing to do so : — Held : the action 
would not lie, inasmuch as (1 ) an ex<*iusive right t o 
take photographs does not, in law, exist as pro- 
p(‘rty, &; the promoters of the dog show- had, in law, 
no (exclusive right of photographing *anytliing there, 
Sc could not assign that right as proi)erty ; (2) their 
)K)Ssession of the land on which the show was held 
would have entitled them to make tlunr purported 
assignm<*nt ett’ective by making conditions as to 
admission Sc stipulating that no one shoidd enter | 
unless he agreed not to take photographs, but they 
had not done so, Sc ])lt fs. had failed to make out , 
any cause of action. — Sports (Sport) General ; 
Press Agency, Ltd. v. “Opr Hogs “ PuBLisinNG | 
<^o.. Ltd., (HUT] 2 K. B. 125 ; 80 L. .7. K. B. 702 ; ' 
1 1 0 L. T. 020 : 33 T. L. K. 204 ; 0 1 Sol. .To. 209, C. . 

237. Mere damage insufficient.] — Pltfs. alleged 
in their statement of claim that their house had 
been called “ Ashford Lodge ” for 00 years. Sc the 
adjoining house, belonging to deft., had been called 
“ Ashford Villa ’’ for 40 years. Sc that deft, had 
recently altered the name of his house to that of 
pltfs.’ house. Pltfs. alleged tliat this act of deft, 
liad caused them great inconvenience Sc annoyance. 
Sc had materially diminished the value of their pro- 
perty ; Sc they claimed an injunction to restrain 
deft, from continuing to use the name of their 
house : — Held : the alleged act of deft, in calling 
his house by the name of pltfs.’ house was not a 
violation of any legal right of pltfs.. Sc there being 
no allegation of malicious intention, a demurrer to 
the stat/ement of claim was allowed. 

An allegation of damage alone will not do. You 
must have in our law injury as well as damage. 

. . . The mere fact of causing damage to pltf. does 
not give him a right of action (Jessel, M.K.). — 
Day V. Brownrigo (1878), 10 Oh. D. 294 ; 48 T^. J. 
Oh. 173 ; 39 L. T. 553 ; 27 W. 11. 217, 0. A. S. C. 
No. 271, post 


AiinoUa iou fi :~FoVid. Street v. Union Bank of Spain Sc 
England (1885), 30Ch. JD. 150. Beld. Ewiiifr v. Bnttercup 
Marjfarine t^o.. (1917] 2 (^h. 1, i\ A. Mentd. Quartz Hill Con- 
solidatod Gold Mining Co. v. Beall (1882), 20 Ch. D. 501, 
C. A.; N. London lly. Co. v. G. N. Ry. Co. (1883), 11 
Q. B, D. 30, C. A . ; Bonnard v. Perryman, [18911 2 Ch. 
269, C. A. ; Nicholson v. Buchanan (1900), 44 Sol. Jo. 408. 

238. .] — Damage alone is not sufficient to 

give rise to a right of action. There must be some 
right in the person damaged to immunity from the 
damage complained of (Lord Parker). — Hammer- 
ton t\ Dysart (Earl), [1910] 1 A. C. 57 ; 85 L. J. 
Oh. 33 ; 113 L. T. 1032 ; 80 J. P. 97 ; 31 T. L. li. 
592 ; 59 Sol. Jo. 605 ; 13 L. G. li. 1255, H. L. ; 
revsg. S. C. sub nom. Dysart (Earl) v. Hammer- 
ton, [1914] 1 Ch. 822, C. A.; restq. (1913), 29 
T. L. R. 464. S. 0. No. 198, ayde ; No. 246, post 

239. Motive immaterial.] — Upon an election of a 
knight of the shire for Parliament the sheriff re- 
turned both candidates as elected. Deft., by ad- 
vice of counsel & othei’s, made this double return, 
to prevent an action for a false return in case it 
should appear that some freeholders who voted for 
pltf. had insufficient freehold. Pltf., who had re- 
ceived the majority of votes, then sued the sheriff 
for damages for making a false Sc malicious return. 
Upon examination in Parliament, the election of 
pltf. was adjudged good Sc deft, committed for 
making the double ret urn : — Held : the a(;tion 
could not be bi*ought after Parliament had de- 
termined the election, for to that determination the 
sheriff was no party. A double return was a lawful 
means for a sheriff to i)orform his duty in doubtful 
cases. Where there is damnum absque injuria no 
action will accrue, though the malice were never so 
great. — Barnardiston v. Soame (1689), (> State 
Tr. 1063, at ]>. 1119, H. L., affq. S. 0. sub nom. 
Soames r. Barnardiston (1676), 1 Ereem. K. B. 
430. 

Aseoiulions Stockdale r. Hansard (1839), 9 Ad. & 

El. 1. Mentd. Bradlaiigh r. Gossett (1884), 59 L. T. 629. 

240. .] — In all civil actions the law does not 

so much regard the intent- of tin* actor as the loss 
& damage to the pa-rtv suffering. — L ambert & 
Olliot r. Bessky (1680), T. Ravrn. 421, 407; 
83 E. R. 220, 244. 

Annotntiohs : — Distd. Fletcher v. Hylands (1866), L. H. 1 
Exch. 265. Apprvd. HylandR r. Fletcher (1868), L. H. 3 
n. Ji. 339. Refd. Scott V, Shepheni (1773), 3 Wills, 49.3 ; 
liiimphrics r?. Uonsins (1877) 2 (\ P. D. 2.39 ; C/fowhuryt 
V. A rnersliani Burial Board (1878). 4 Exch. I). 5. 

241. .] — A count in ease for distraining for 

more rent than was due is bad thougli it alleges it 
t-o have been done maliciously, for an act which 
does not amount to a legal injury cannot be ac- 
tionable because it is don(‘ with a bad intent. — - 
Stevenson v. Newniiam (1853), 13 (J. B. 285, 297 ; 
22 L. ,1. 0. P. 110 ; 20 L. T. O. S. 279 ; 17 Jur. 600 ; 
138 E. R. 1208, Ex. Oh. 

Annntntimis: — Apprvd. Allen r. Flood, [1898] A.C. 1 ; Quinn r. 
Leathern, 11991] A. C. 495. Refd. Fltzroy ??. (-ave, [19951 2 
K. B. 361, C. A. Mentd. Jeffries v. G. W. Uy. (^o. (1856), 
25 L. J. Q. B. 107 ; BiUiter v. Young (1856). 6 E. & B. 1 ; 
Moiikr. Sharp (1857), 2 H. & N. 549; Young r. Billiter 
(I860), 8 H. L. Cas. 682; Hardman d. Booth (1863), 32 
I L. J. Ex. 105 ; Paiill v. Best (1863), 3 B. & S. 537 ; lie 

\ Willmett, Goss (1864), 9 L. T. 734 ; Topping r. 

' Keysell (1864), 16 (J. B. N. vS. 258 ; Mai'ks v. Feldham 

(1869), 10 B. & S. 371 , Ex. (^h. ; Clough v. L. & N. W. lly. 

1 Co. (1871), L. 11. 7 Exch. 26 : lie Johnson, Ex p. llayner 

i (1872), 41 L. J. Bey. 26; Rc Meldrum, Exp. Butcher 

(1874), 9 Ch. App. 595 ; London Sc. County Banking Co. v. 
London Sc River Plato Bank (1887), 4 T. li. R. 179 ; lie 
O’Sullivan, Ex p. Bailor (1892), 61 L. J. Q. B. 228; lie 
Clarke. Exp. Dickenson (1894), 1 Mans. 47; lie Clark, 
Exp. Beardinore, [18941 2 Q. B. .393, C. A. 


237 . 1 . Mere damage inmUlcient.] — ; lliat the General, on that account, violated. — Lawson v. Halifax Citv 
Pltf. was possessed of a tncsbuago which | placed the liall out of bounds for the (1878), 12 N. S. R. (3 R. Sc C.) 168. — 
[ie liad 1 ) 0(11 accustomed to let to military, etc. : — Held: the declaration CAN. 
soldiers of the garrison, as a dance hall, did not disclose any cause of action, as 

He alleged that defts. unlawfully & un- I although the city could bo held liable 237 ii. .1 — Damages & Injury 

justly induced the General commanding, i for inl-entional acts of misfeasance it must both concur to give a right of 
by order, to prevent the soldiers from i did not appear that there was any action. — St. John Young Mkn’h 
assembling in the hall. Defts. pleaded ' binding agreement conferring rights or Christian Asboon. v. Hutcuison 
that pltf. kept a disorderly house, & ' interests upon pltf. which had been (1878), 18 N. B. R. 523.— CAN, 
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242. .] — If an act, apart from motive, gives 

rise merely to damage without legal injury, the mo- 
tive, however reprehensible it may be, will not 
supply that element (Lord Macnaohtbn). — Brad- 
ford CORPN. V. Pickles, [1895] A. C. 587 ; 64 L. J. 
Oh. 759 ; 73 L. T. 353 ; 60 J. P. 3 ; 44 W. R. 190 ; 
11 R. 286, H. L. 

Annutati(ms Refd. Cochrane v. Smith (1895), 12 T. L. IL 
78 ; Allen v. Flood, [1898] A. C. 1 : Quinn v. Leathern, 
[19011 A. C. 495 ; Hufst^y v. London Electric Supply Corpn., 
[19021 1 Ch. 411, C. A.; Salt Union v, llrunncr, Mond, 
[19061 2 K. B. 822. Mentd. Pitts v. George (1896), 66 
L. J. Ch. 1 ; Murray v. Epsom L. B. (1896), 45 W. H. 185 ; 
.fordeson v. Sutton, Southcoatcjs & Drypool Gas Co., [1899] 

2 Ch. 217, C. A. ; Fltzroy v. Cave, [1905] 2 K. B. .‘164, C. A. ; 
English V. Metropolitan Water Board, [1907] 1 K. B. 588. 

Defence against common peril.] — See Negli- 
gence; Nuisance; Tort; Trespass. 

Acts of State.] — See Constitutional Law ; 
Public Authorities A; Public Officers. 

Sub-sect. 2. — Examples. 

A, Interference wiih Trade or Business. 

243. Competition in business — New business- 
Mill.] — A. granted a mill witli multure thereon to a 
church & its canons, & covenanted that neither he ' 
nor his heirs would construct any other mill within 
T. without the abbot’s licence. The covenant was 
not found for removal of a mill constructed without 
licence, but with negative words not binding in law. 
A.’s heir broke the covenant attracted to the 
mill built without licence the townspeople of T. 
to grind their oats there pay iiim multure instead 
of at the church’s mill. 1*1 tf. claimed that the mill 
should be removed for the time of oats : — Held : 
pltf. might recover damages for the whole time of 
the breach, but the mill might be erected without 
committing a tort, there* being damnum sine injnria, 
(1333), Y. B. 7 Edw. 3, p. 65, pi. 67. 

. fniiofatifm : — Refd. Mite hoi r. PovuoidH (1711), 1 P. Wm--. 
ISI 

244. School.] — The collation of a 

grammar school belonged to a prior, who had col- 
lated pltfs. Defts. set up a school in the same 
town, w^hereby pltfs. could not obtain such large 
fees : — Held : pltfs. had no action. 

Pltfs. have no estate in the schoolmastershi]) <‘X- 
eept for an uncertain t ime ; it would b<* contrary 
t-o reason that a master should be hindered in 
keeping a school wiicrc he pleases, excc*]>t- in the 
case of a university cor])oratij or s(;Uool of ancient 
foundation {per Cur.). — (Ii.oucesteii (Jrammar 
School (1410), T. B. J 1 Hen. 4, p. 47, pi. 21. 
Annni'tiiovfi Refd. Kfhle r. llickcriiigell (1707), Kvl. W. 
27,‘{ ; Allen v. Flood, [1898] A. C. 1. Mentd. K. v. Patrick 
(1607), 2 Keb. 65,165. 

245. Ferry.] — The owner of a ferry 

cannot maintain an action for loss of trathc caused 
by a new highway by biidge or ferry made to pro- 
vide for a new trafiic. 

A ry. CO., under the authority of its Act, con- 
struct^ed across a river, half a mile above an ancient 
ferry. a ry. bridge k a foot-bridge, tlie latter being 
used by [)ersons going to the ry. station & other 
I daces. The tratlic across the f en*y fell off, k the ferry 
was given up. The owners claimed coin))ensation 
umlerLands Clauses Consolidation Act, 1845 (c. 18), 
k Ry. Clauses Consolidation Act, 1845 (c. 20) : — 
Held: no compensation could be recovered, on 
the grounds (1) an action could not have been 
maintained for disturbance of the ferry in respect 
of the traffic either by the ry. or by the foot-bridge, 
i f they had been erected wit hout the authorit y of an 
Act ; (2) the injury to the ferry being occasioned 


i not by the construction but by the working of the 
ry., the ferry had not been injuriously affected wit h- 
in the above Acts. — H opkins Great Northern 

Ry. Co. (1877), 2 Q. B. I). 224 ; 46 L. J. Q. B. 265 ; 
36 L. T. 898 ; 42 J . P. 229, C. A. 

Annotations : — Expld. G. W. By. Co. v. Swindon & ChelU ii- 
ham Extension P^y. (!o. (1884), 9 App. C-'as. 787, II. L. 
Apld. A.-G. V. Metropolitan By. Co., [1894] 1 Q. B. 384, 
j C. A. ; C<ivves U. C. v. Southampton, Isle of Wight & Soutli 
I of England Boyal Mail Steam Paek<d Co., [1905] 2 K. B. 

I 287. Polld. Dibdcn v. Skirrow, [1908J 1 Ch. 41, C. A. 

I Consd. Dysart v. Hammerton, [1914] 1 (‘h. 822, C. A. 
Apprvd.Hammerton V. Dysart, [1916] 1 A. C. 57, 11. L. 
Rem. Parkdalo Corpn. v. West (1887), 12 App. Cas. 602, 
1». C. ; North Shore By. Co. v. Pion (1889), 61 L. T. 525, 
P. C. ; Gcm^ral Estates Co. v. Beaver, [1914J 3 K. B. 918, 
C. A. 

246. .] — Api)lt. setup a new ferry 

in proximity to resp.’s old ferry to accommodate 
new trallic requiring new facilities k such as would 
not naturally use the highways served by the oUi 
ferry : — Held : resp. had no cause of action for 
disturbance of the old ferry. — H ammkbton v. 
Dysart, Nos. 198, 238, ante. 

247. Under same name — Father & 

son.] — ^W’herc a person is selling an article in his 
own name fraud must be shown to ct>nstitutc a case 
for rest raining him from so doing on the ground that 

I the naTiie is one in which another has long been sell- 
1 ing a similar article. 

Where a father had for many years exclusively 
sold an article under the title of R.’s Essence of 
Anchovies,” tlu* ct. would not restrain his son from 
selling a similar article under that name, no fraud 
being ])rovccl. -Buhoess v. Burgess (1853), 3 Do 
G. M. k a. S9() ; 22 L. .7. Ch. 075 ; 21 L. T. O. S. 
i 53 ; 17 Jur. 292 ; 43 E. H. 351. S. C. No. 273, post. 

! Annotations : — Apld. Edelsten r. Vick (1853), 1 Eq. Rop. 
413. Distd. Taylor v. Taylor (1854), 2 Eq. Bep. 290; 
Schweitzer r. Atkina (1868), 37 L. J. Ch. 847. Expld. 
Mosaam r. Thorley'a Cattle Food Co. (1880), 14 Ch. 1). 748, 

C. A. Apld. Nicholla v. Kirnpton (1887), 3 T. L. R. 674. 
FoUd. Warner n. Warner (1889), 5 T. L. It. 327 ; Turtoii 
V. Turton (1889), 42 (.^h. D. 128, C. A. Consd. Tiissaud r. 
Tussaud (1890), 44 (ii. D. 678. Folld. Otard, Dupuy r. 
Otard de Montebello (Jogiiuc C'o. (1893), 9 T. I^. R. 295. 
Consd. SaimderK r. Sim Life Asset*, of Canada, [1894] 1 Cli. 
537. i^ld. Beddaway t*. Banliam, [1895] 1 Q. IL 286, 
(L A. Expld. [1896] A. CL 199. Apprvd. Birmingham 
Vinegar Brewery Co. r. Powell, [1897] A.C. 710. FoUd. 
.Tamieson i\ .Tamiesoii (1898), 14 T. L. B. 160, C. A. 
Apprvd. Cellnlnr (;iothing (;o. r. Maxton, [1899] A. C. 326. 
FoUd. Jirinsmead i\ Brinsmead (1913), 29 T. L. R. 237 ; 
Teofani 7\ Teofani, lie Teofaui’s Trade Mk., [1913] 2 Ch. 
5 4,5. Refd. Lawson r. Hank of J^ondon (1856), 4 W. B, 
481 ; Thorley’s Cattle Food (Jo. v. Massam (1880), 14 C’h. 

D. 763, C. A. ; Free Ffslicrs & Dredgers of VVhitstahle r. 
Elliott (1888). 4 T. L. B. 273 ; Starey v. (Mworth Gun- 
powder Co. (1889), 24 C^. B.D.OO; I’owtdl 7?. Birmingham 
Brewery Co., [18901 2 C’li. 54, C. A.; Valentino's Meat Juice 
Co. 7 ;. Valentine Extract Cki. (1899), 48 W. B. 127; (Mi v. 
Cash (1900), 82 L. T. 655 : Magnolia Metal (L». v. Tandem 
Smelting Syndicate (1900), 17 B. P. C. 477, H. L. ; Weiii- 
garten r. Boytii* (1903), 88 L. T. 168 ; Warsop v. Warsop 
(1904), 21 B. P.O. 481 ; Electroinobilo Co.r. British Elwtro- 
mobile Co. (1907), 98 Ti. T. 258, C. A.; (4uvah Ceylon 
Estates v. Uva Ceylon Bnliher Estates (1910), 103 L. T. 
16; Ash V. Invicta Mannrae.tming Co. (1911), 55 Sol. 
.To.:U8; Spalding v. Gainagc (191 5). 84 L. .T.Ch. 449, 11. L. ; 
Waring &GilIowr. Gillow & Gillow (1016), 32 T. L. B. 389. 

248. Anticipating catch of fish.] — In an 

ordinary case of fishing at sea, apart from stat. 
there can be no action by one fisherman against 
another for anticipating liim hi a capture of fish 
which has not been appropriated.—^TEVENS v. 
Jeacockk (184S), 1 1 Q. B. 731 ; 17 L. .1. Q. B. 163 ; 
11 L. T. O. S. 101 ; 12 Jur. 477 : 116 E. R. 617. 

Annotations : — Ap?d. Marshall v. Nicholls(1852),18 Q. B. 882. 
Distd. Couch 7’. Steel (1854), 3 E. & B. 402 : Atkinson r. 
Newcastle & Qateshead Water Co. (1871), 20 W. B. 35 ; 
Groat Northern S.S, Fishing Co. v. Edgehill (1883), 11 
Q. B. 1). 225. Apld.(’legg, Pai'kiiison v. Earby, [1896] 1 
Q. B. 592. Refd. Clcevo v. Harwar (1857), 1 H. & N. 


part II. sect. 3, SUB-SECT. 2.~A. 

245 i. Competition in business — New 
fnmnj^s — Fern/.] — A., o>viiep of a ferry 
granted under u Govt, settlement, 


brought a suit to restrain B. from 
running nnother ferry over the same 
spot. It appeared B. levied no tolls on 
his ferry, but it w’as not shown that it 
was used only for the conveyance of his 


own servants & raiyats : — Held : such 
suit was maiiitaiuable. — Luchmksbuh 
SlNQU V . Leelanund Sinoh (1878), 
I. L. R. 4 Calc. 699 ; 3 C. L. R. 427.— 

IND. 



32 Action. 


Sect. 3 . — Damnum absque injuria : Sub-sect. 2, A. 
D. & C.] 

873 ; Wilde v. Stanacr (1857), 1 II. & N. 875 : St. PaDcraw 
Vestry V. J3attcrl>iiry (1857), 2 C. B. X. S. 477 ; Midland 
Ky. Co. V. Edmonton lliiion (1S{)4), 72 L. T. 20(i, tJ. A. ; 
J’eebles v. Osmilduvistlc U. J^. C., [1897 j 1 Q. B. fi25, O. A. 
Mentd. Baxendalo r. Eisterii Counfies By. I'o. (1858), 4 
(), B. N. S. (i3 ; Gorris Scott (1874 ). L. B. !) Kxch. 125 ; 
Melllsfl V. Sliir]<‘ 3 " & Erecmantlc ]j. B. (1885), 54 B. J. 
Q. B. 408. 

249. Trade boycott — With lawful object —Unlaw- 
ful means not used.] — Owners of ships, in ordc^r to 
secure a carrying trade exclusively lor themselves 
& at profitable rates, fonned an assocri. & agreed 
that the number of ships to be sent by members of 
the assocn. to the loading port, the division of car- 
goes & the freights to be demanded should be the 
subject of regulation ; that a rebate of 5 per cent, 
on the freights should be allowed to all shippers who 
shipped only with members ; & that agents of mem- 
bers should he prohibited on pain of dismissal from 
acting in the interest of competing shipowners ; 
any member to be at liberty to withdraw on giving 
certain notices. Pltfs,, sViipowners excluded from 
the assocn., sent ships to the loading port to en- 
deavour to obtain cargoes. The associated owners j 
sent more ships to the port, underbid pltfs., & 
reduced fj-eights so much that- pltfs. were obliged i 
to carry at unremunerative rates. They also i 
threatened to dismiss certain agents if they loaded j 
I)ltfs.’ ships, &- circulated a notice that the rebate of 
5 pe.r cent, would not b(i allowed to any person w'ho j 
shipped cargoes on pltfs.’ vessels. i*ltfs. having 1 
brouglit an action for damages against the asso- j 
ciated owners, alleging a conspiracy to injure pltfs. : 
— Held : since the acts of defts. wen* done with the 
lawful object of protetdlng k exl/eiiding their trade 
^ increasing their profits, & since they had not em- 
ployed any unlawful means, pltfs. had no cause of 
action. — JVI ogubS.S. Oo. v. McCiREooK, (low iV Co.. 
[1892] A. C 25 ; 01 L. J. Q. Jl. 295 ; 00 L. T. 1 ; 
60 J. P. 101 ; 40 W. K. 837 ; S T. L. 11. 182 ; 7 
Asp. M. L. 0. 120, IJ. L, 8, 0. No. 192, ayite. 

Annotations : Folld. Jenkiiisou r. Kield (1802), 8 T. L. B, 
540. Consd. Tcmporteii v. Bu>H('II (1803), 1 y. J{. 
715, C. A- ; Flood r. Jacksoij, I1805J 2 Q. B. 21, V. A. ; 
Boots V. Oniiidy (1000), 82 h. T. 700 ; Quinn r. Leathern, 
jlOOlJ A. C. 495 ; (jihlan v. Xtitional Aniulf^amuted 
Jiaboiircrs’ Union, [1003] 2 K. B. 000, C. A. Distd. Larkin 
r. Lonjir, 110151 A. C. 814, H. L. Refd.L’f' Apollinaris Co.'s 
Trade Mk-^. (1890), (53 L. T. 102; Connor r. Kent, Gibson r. 
Lawson, Curran r. Treleaven, [1801 | 2 Q. B. 54 5; W'nght 
r. IleiineHsey (1894), 11 T. L. K. 14 ; Trollope r. London 
liuildlniL!: Trades Federation (1805), 72 L. T. 342, C\ A. ; i 
Jjvon. V. Wilkins, [189GJ 1 Ch. 811, C. A.; lliittley v. 
Simmons, fl898J 1 Q. B. 181 ; Azello r. Worsley, [1898] 1 
Ch. 274 ; Allen v. Flood, [1 8981 A.i \ 1 ; Klliman v. Carrinpr- : 
ton (1901), 84 L. T. 858 ; Olamorpan Coal Co. t\ South 
Wales Miners’ Federation, [1905] A. C. 239; Denaby & 
Cadeby MainColUeriestt. Yorkshire Miners’ Assoen., 119001 
A. C. 384 ; National I’honotfraph Co. r. Edison-Bell 
Consolidated Phonoprrapli (’o , [1908] 1 Ch. 335, C. A. ; 
United Shoe Machinery Co. of Canada r. Brunet, 11909 J 
A. C. 330, P. C. ; A.-G. of Australia v. Adelaide S.S. 

Co., 11913! A. C. 781, B. C. Mentd. Maxim-Nordenfclt 
Guns & Ammunition Co. r. Nordenfelt (1893), 41 W. It. 
(504 , C A.; Ne\vt(mt’. Amalp;amated Musicians' Union , 
(189G),40 Sol. Jo. 710; H yams r. Stuart Kirifr, [19081 2 I 
K. B. 690, C. A. ; (\mway v. Wade, [19081 2 K. B. 844, ■ 


C. A. ; North Western Salt Co. v. Electrolytic Alkali Co., 

fl913J 3 K. B. 422, C. A. ; lie Bowman, Secular Soc. v. 

Bowman, [19151 2 Ch. 147, C. A. 

250. .] — A combination of the parents of 

scholars at a meeting to withdraw their children 
from a school on account of dissatisfaction with the 
religious opinions of a teacher appointed to the 
school is not an unlawful act giving a cause of 
action to the* f-oacher, though it may result in 
pecuniary loss to him. — Sweeney v. Coote, [1907] 
A. 0. 221 ; 70 L. J. P. 0. 49 ; 90 L. T. 748 ; 23 
T. L. K. 448 ; 51 Sol. Jo. 444, H. L. 

See, further, Trade & Trade Unions. 

251. Advertising goods of plaintiff at undervalue.] 
— As a general rule a trader may sell at any price 
whatsoever any goods, including goods of another’s 
manufacture, which he either has in stock or expects 
to acquire, may offer the same for sale by adver- 
tisement, although he thereby damages the trade 
of the manufacturer ; &- his motives for so doing 
cannot be inquired into. 

Deft., a retail dealer, advertised for sale in a news- 
paper a new piano of pltfs.’ manufacture of a speci- 
fied character at the price at which i)ltfs. supplied 
the same to the trade, & t’.iereby caused other 
dealers to give up dealing with pltfs. ; he continued 
the advertisement after he ceased to have in stock 
any pianos of pltfs.’ manufacture, & after pltfs. had 
refused t-o supply him, in the expectation of being 
able to acquire pltfs.’ pianos from other dealers : — 
Held : ( 1 ) apart from any question of misrepre- 
sentation, deft, had a legal right to issue the adver- 
tisement though it amounted to an implied repre- 
sentation that ho had in his j)ossession a piano of 
the advertised description ; (2) such misrepresen- 
tation was not the cause of the damage to pltfs.’ 
trade, & gave no right of action. — Ajello v. 

, WORSLEY, [1898) 1 Ch. 274 ; (>7 L. J. Ch. 172 ; 77 
, L. T. 783 ; 4(5 VV. K. 245 ; 14 T. L. 11. 168 ; 42 
. Sol. .70.212. 

! Annotation : — Distd. SpahiinK* r. Gaimw* (1914), 1)0 L. T. 
} 530, G. A. 

I 252. Telegraphic address appropriated.] — Pltfs., 

I Messi*s. Street Jackson, were advertising agents, 
j with an extensive foreign coimectaou. Their coiTe- 
1 spondents abi*oad had for some time been in the 
I habit of telegraphing them in the name of 
I “ Street, London.” Defts., a co. incorporated in 
1881, adoj)ted as a cypher to indicate their name 
& address for the purpose of foreign telegrams the 
name Street, London.” Since that time foreign 
telegrams intended for pltfs. had been delivered to 
defts., so that inconvenience & pecuniary loss were 
sustained by pltfs., & they brought an action to re- 
strain defts. from using the address, “ Street, Lon- 
don,” for telegraphic purposes, & from opening 
telegi’ams so addressed : — Held : the matter was 
merely one of inconvenience, which the ct. had no 
jurisdiction lx> restrain. — Street v. Union Bank 
OF Spain & England (1885), 80 (Jh. D. 156 ; 55 
Tv. J. Ch. 31 ; 53 L. T. 262 ; 83 W. R. 901 ; 1 
T. L. R. 554. S. C. No. 272, post. 


2491. Trade boycott — With lairful — Ufa BUCKT.AND (1908), 11 W. A. It. ' 249 iii. .] — Pltf., 

object — Unlawful means not used.] — The 2. — AUS. I formerly Protestant incumbent of a 

Coastal Retail Butchers’ Assocn., of I parish, broufirht an action ajfainst ccr- 

which (lefts, were the secretary & 249 ii. .1 — Pltf., a tain parishioners, allegiiipf that defts. 

executive ofilcers, (‘ntered into a com- ' bookmaker, allotted that he w^as wronp- j enten^d into a conspiracy to deprive 
binatlon with the Wholesale Butchers’ fully expelled from race tracks by defts., him of his income & compel him to 
Assocn. for the purpose of raisin^^ the oflioers & members of a racing assocn. ' rcisign the incumbency by abstaining 
price of meat, the latter agreeing not to He asked for a doolarutiou that their from giving eontributions to the Sus- 
supply retailers w^ho sold behnv the action was without lawful excuse, also tentatiou Fund. The juryfoundi/ifcraZm 
Assocn. prices. Pltf., a butcher, refused for an injunction and damages : — field: that defts. combined to abstain them - 
to bo bound by the Assocn. prices. (1) defts. were authorised by various selves from contributing, but did not 
Tiiereupon the wholesale butchers re- jockey clubs to represent them at the combine or induce other parishioners 
fused to supply liim, apparently at the racing assocn. ; (2) their action in ex- not to contribute : — Held : the acts 
lustlgation of defts. Pltf. was compelled pelliiig pltf. was necessary to the good of defts. did not constitute any legal 
to close niri business & brought an action government of the oourse ; (3) defts. injury to pltf., & the action was not 
against defts. fordamages for conspiracy merely discharged their duty. — S cully maintainable. — K kahney v. Lloyd 
toinjurehimin his trade .* defts. v. ISIadtgan (1912), 23 O. W. R. 870 ; (1890), 26 L. R. Ir. 268.— IR. 

had not Infringed any legal right of pltf. 4 O. W. N. 394. — CAN. 
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Interference with Contracts. 

258. Prevention of contract.] — If a pltf. is pre- 
vented from entering into a contract by deft., his 
loss is merely damnum sine injuria (Mathew, J.). — 
Allen v. h^OD, [1898] A. C. 1 ; 67 L. J. Q B. 
119 ; 77 L. T. 717 ; 62 J. P. 595 ; 46 W. R. 258 ; 
14 T. L. R. 125 ; 42 Sol. Jo. 149, H. L. S. C. 
No. 235, ante. No. 257, post. 

jnnotaiions : — Consd. Huttleyv. Simmons, [1898] 1 Q.B. 181. 
Folld. Taylor V. Cambridgre Qazetto (1898), 42 Sol. Jo. 832. 
Distd. Lyons v. Wilkins, [1899] 1 Ch. 255, C. A. : Quinn t?. 
Leathern, [1901] A. C. 495; Head v. Friendly Soc. of 
Operative Stonemasons, [1902] 2K. B. 732. Consd. National 
Pnonoffraph Co. v. Edison-Boll Consolidated Phonoerraiih 
Co., [1908] 1 Ch. 335, C. A. Beld* Ajcllo v. Worsloy, 
[1898] 1 Ch. 274 ; Hnbbuok v, Wilkinson, [1899] 1 Q. B. 
86, C. A. ; Boots v. Grundy (1900), 82 L. T. 769; Qlamor* 
l?an Coal Co. v. SjuLh Wales Minors Federation, [1903] 
2 K. B. 545, C. A. ; Giblan v. National Amah^amated 
Labourers Union, [1903] 2 K. B. 600, C. A. ; Denaby & 
Cadeby Main Collieries v, Yorkshire Miners Assocn., [1906] 
A. (3. 384, n. L. ; Wilford v. West Ridinpr of Yorkshire 
County Council, [i908] 1 K, B. 685. Mentd. Charnock r. 
Court (1899), 68 L. .1. Ch. 550 ; Brljffi: v. Thornton (1903), 
73 L. J. Oh. 301, C. A. ; Sjuth Wales Miners Federation 
V. Glamorgan Coal Co., [1905] A. C. 239, H. L. ; Conway 
V. Wade (1908), 78 L. J. K. B. 14, C. A.; Santen v, 
Busnach (1913), 29 T. L. R. 214, C. A.; He Ainsworth, 
Finch V. Smith, [1915] 2 Ch. 96 ; Stott v. Gamble, [1910] 
2 K. B. 504. 

254. .] — Pltf., a professional football player 

in the employment of deft^., was offered employ- 
ment by another football club, but the offer fell 
thi*ough owing to the transfer fee charged by defts. 
under the rules of the Football League. Pltf. 
claimed damages for loss of employment, alleging 
that defts. had maliciously charged an excessive 
transfer foe : — Held : (1) pltf. had no cause of ac- 
tion, even if the fee was excessive, as the course 
taken by defts. was justified by the terms of the 
employment ; (2) Uiere was no evidence of malice. 
Qu.: whether Trade Disputes Act, 1900 (c. 47), 
did not apply. 

Where a man exercises an undoubted legal right, 
liis motive in so doing is immaterial (Lawrence, 
J.). — Kingaby V. Aston Villa Football Club 
(1912), TimeSf Mar. 28. 

255. Loss of bargain.] — Pltf., who had been 
served by defts. with notice to treat for his land 
under Elementary Education Act, 1870 (c. 75), 
afterwards discovered that they lifid already agreed 
to exchange a portion of the land included in the 
notice for other land, thereby securing to defts. 
additional land & other advantages, instead of 
allowing him to reap those advantages, which he 
would have done had he remained in possession of 
his land, &; he moved that defts. might be re- 
strained from using the land otherwise than for 
educational purposes ; — Held : although he might 
have lost the chance of making a profitable bargain, 
such loss was no cause of action, but only a damnum 
absque injuria. — Roixs v. London School Board 
(1884), 27 Ch. D. 639 ; 61 L. T. 567 ; 33 W. R. 129. 


256. Loss of profit.] — Defts., a waterworks co. 
under their Act laid down one of their mains along 
& under a turnpike road, made under an Act which 
declared the soil to be in the owners of the adjoining 
land, subject only to the right to use & maintain 
the road. K. was owner of land on both sides, at a 
spot where the road was carried across a valley on 
an embankment, & wanting to connect his land on 
either side, K. employed pltf., at an agreed sum, to 
make a tunnel under the road. In doing the work a 
leak was discovered in defts.’ main higher up the 
road, & on pltf. digging out the earth, the water 
from the leak flowed down upon the work & delayed 
it, so as to cause pecuniary damage to pltf., for 
which he brought an action against defts. : — Held : 
assuming K. cotdd have maintained an action 
against defts. for injury to his property (to which 
the ct. gave no opinion), the damage sustained by 
pltf. by reason of his contract with K. becoming 
less profitable, or a losing contract, in conse<][uenc6 
of the injury to K.’s property, gave pltf. no right of 
action against defts. — Cattle v. Stockton Water- 
works Co. (1876), L. R. 10 Q. B. 453 ; 44 L. J. 
Q. B. 139 ; 33 L. T. 475 ; 39 J. P. 791. S. C. No. 
334, post. 

^ 1 w notfiti onfi : — FoPd. Soc*. Anon do Homorquaffo k Helicc v. 

Bennetts, [1911] 1 K. B. 243. Mentd. Allen v. Flood. 

[1898] A. C. 1 ; The Amrrlka. [1914] P. 167, C. A. 

257. Procuring breach of contract.] — Allen v. 
Flood, Nos. 235, 253, ante. 

For full aims., see S. C. No. 253, ante. 

C. Interference with Land. 

258. Adjacent owners — Seeding thistles.] — An 
occupier of land is imder no duty towards his neigh- 
bour to cut periodically the thistles naturally grow- 
ing on his land, so as to prevent them from seeding, 
& if, owing to his neglect to cut them, the seeds are 
blown on to his neighbour’s land & do damage, ho 
is not liable.— Giles v. Walker (1890), 24 Q. B. D. 
656 ; 59 L. J. Q. B. 416 ; 62 L. T. 933 ; 64 J. P, 
699 ; 38 W. R. 782. 

259 . Dangerous tree — Trespassing horse. I 

— ^Pltf. & defts. occupied adjoining fields separated 
by a fence & ditch belonging to defts. The ditch 
was on the side of the fence next to pltf.’s field, his 
boundary being the edge of the ditch. On defts.’ 
side of the fence grew a yew tree, the branches of 
which extended over the fence & partly over the 
ditch, but no part of the tree extended over or up 
to pltf.’s boundary. Defts. were under no liability 
to fence against their neighbour’s cattle. Pltf.’s 
horse ate of the branches extending over the ditch, 
& died therefrom. In an action to recover as 
damages the value of the horse ; — Held : defts. 
were not liable, because thcTO was no duty on them 
to take means to prevent pltf.’s horses from having 
access to the branches of the tree. — Ponting v. 
Noakes, [1894] 2 Q. B. 281 ; 63 L. J. Q. B. 549 ; 


part II. SECT. 3, SUB-SECT. 

268 i. Preveninm of coniracL] — Pltf. 
was engaged from hour to hour In dis- 
charging cargo. He could be discharged 
at any time, but had a reasonable ex- 
pectation of being continued in his em- 
plovxncnt until the “ job ” was com- 
pleted. Deft., secretary of a trade 
union, represented to pltf.’s employer 
that the employment of pltf. was a 
breach of a contract made by the em- 
ployer with the union & warned him 
against further employing pltf., & the 
^ployer did not further employ pltf. 
Deft, was not actuated by any malice or 
d^ire to injure pltf., but acted in the 
interests of his union & the employer ; — 
neld: pltf. had no cause of action. — 
AUS^ Morris (1912), V. L. R. 361.— 

2661. Loss of profit.] — Pltf,, an hotel 
keeper at Niagara Falls, furnished 
& drosses to persons going under 

J.*— VOL. I. 


the falls, & by consent of the Govt., had 
a stairway down the bank of the river ; 
defts. also had a stairway for same 
purpose. Pltf.’s stairway was burned 
down, & while ho was rebuilding it, 
defts., to injure liim, as it was alleged, 
represented to the A.-Q. that the land 
on which pltf. *8 stairway was, was 
necessary for military purposes, & in- 
duced the A,-G. to permit the use of liis 
name in filing an information to restrain 
pltf. Pltf. was delayed in completing 
his stairway until he obtained a licence 
from the Crown, & lost the profits of his 
business, etc. It was also alleged that 
defts. represented to the public wishing 
to go doum the public stairway that they 
had a right to prevent them. On 
demurrer : — Hdd : no cause of action 
was shown ; there was no violation of 
any right of pltf. nor malicious procuring 
of any breach of contract. — Davis v. 
Barnett (1866), 26 U. C. R. 109.— 
CAN. 
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268 i. Adjacent owners — Right to 
drive off locusts .] — A swarm of unwinged 
locusts came upon pltf.'s farm. Pltf. 
drove them out in a southerly direction. 
Deft, owned property to the south of 

S ltf . *s farm & ne & his neighbours drove 
tic locusts in an easterly direction 
parallel with pltf.’s southern boundary. 
Some of the locusts were thus checked 
from lea ving the pltf. ’a farm, & damaged 
Ills lands ; — Held : though defts. had 
no right to go on pltf.’s land, if pltf. 
had the right to turn the locusts out of 
his lands with the result of turning 
them into his neighbour’s farm, the 
neighbour had an equal right to do his 
utmost to keep them from his farm, even 
though the result should be to turn 
them back to pltf.’s land. — Grbtven- 
STKIN i*. Hattinoh (1909), 3 Buch. A. C, 
462 ; 19 C. T. R. 314.— S. AF. 
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Sect 3 . — Damnum absque injuria : Suh-scci. 2, C. D. 

70 L. T‘ 842 ; 58 J, P. 659 ; 42 W. R. 606 ; 10 
T. L. R. 444 ; 88 Sol. Jo. 438 ; 10 R. 265. 
Annotationn : — Apld. Lowery v» Walker, [iy09] 2 K. B* 

C. A. Consd. c;]ieator v. i^ater, [1917] 2 K - B. 516. Befd. 
Latham t*. Johneon, R. r. Nephew, 119133 1 K. B, 398, C. A. 

See, further. Agriculture. 

260. Percolating water.] — The owner of land 
through which water flows in a subterraneous 
course has no right or interest in it which will 
enable him to maintain an action against a land- 
owner, who, in carrying on mining operations in his 
own land in the usual manner, drains away the 
water from the land of the flrst-mentioned owner 

6 lays his well dry. Qu, : if the well had been 
ancient, whether there would have been any dif- 
ference. — ^A cton V. Blundell (1843), 12 M. &; W. 
324 ; 13 L. J. Ex. 289 ; 1 L. T. O. S. 207 ; 152 
E. R. 1223. 

Aiitioiatiims : — Folld. South Shields Waterworks Co. v. Cook- 
son (1845), 15 L. J. Ex. 315. Apld. Smith v. Kenrick (1849), 
7 C. B. 515. Distd. Humphries v. Broaden (1850), 12 Q. B. 
739. Consd. Dickinson V. Grand Junction Canal Co. (1852), 
7 Exch. 282. Ezpld. & Distd. Chasemore Richards (1857), 

2 H.&. N. 168, Ex. Uh. Apprvd. (1859), 7 H. L. CaB.349; 
New River Co. v. Johnson (1860), 2 E. & E. 435; Baird r. 
Williamson (1863), 15 C. B. N. S. 376. Consd. West Cum- 
herland Iron & Steel Co. v. Koriyon (1877), 6 Ch. D. 773. 
Apld. Ballard r. Tomlinson (1884), 26 Ch. 1). 194. Ezpld. 
& Distd. (1885), 29 Ch. 1). 115, C. A. Folld. Bower v, 
Sandford (1889), 5 T. L. K. 570. Consd. Jordeson v. 
.Sutton, Sou thooates Sc Drypool Gas Co., 1 1890J 2 Ch. 217, 
C. A. Refd. Fay v. l^rontlce (1845), 1 C. B. 828 ; Wood v. 
Wand (1849), 3 K.xch. 748 ; Broadbent v. Ramsbotham 
(1856), 25 L. J. Ex. 115; R. v. Metropolitan Board of 
Works (1863), 3 B. & S. 710 ; Grand Junction Canal Co. 
e. Shu«:ar (1871), 6 Ch. App. 483 ; Ballaoorkish .Silver, 
Lead, dc Copper Mining Co. v. Harrison (1873), L. R. 5 P.C. 
49; Bradford Corpn. r. Pickles, [1895] 1 Ch. 145, C. A.; 
Bradford Corpn. v. Forrand, fl902j 2 Ch. 655 ; Salt Union 
V. Brunner, Mond, (1906] 2K. B. 822. Mentd. lie Triifort, 
Trafford r. Blanc (1887), 36 Ch. D. 600. 

261. .] — The principles which regulat/e the 

rights of owners of land in respect to water flow- 
ing in known & defined channels, whether upon 
or below the surface of tlie ground, do not apply 
to undergroimd water which merely percolates 
through the strata in no known channels. 

Where A., a landowner & a millowner, who had 
for above 60 years enjoyed the use of a stream 
chiefly supplied by such percolating undergiound 
water, lost the use of the stream after an adjoining 
landowner had dug, on his own ground, an exten- 
sive well for the purpose of supplying water to the 
inhabitants of the district, many of whom had no 
title as landowners to the use of the water : — Held : 
A. had no right of action. — Chasemobb r, Richards 
(1869), 7 H. L. Gas. 349 ; 29 L. J. Ex. 81 ; 33 
L. T. O. S. 350 ; 23 J. P. 596'; 5 Jur. N. S. 873 ; 

7 W.R.686; 11 E. R. 140. 

Annotdionfi : — Apld. Now River Co. v. Johnson (1860), 2 
E. & E. 435 ; K. v. Metropolitan Board of W'orks (1863), 

3 B. & S. 710. Distd. Hodgkinson v. Ennor (1863), 4 
B, & S. 229. Consd. Grand Junction Canal Co. v. Shugar 
(1871), 6 Ch. App. 483 ; Lyon v. Fishmonger's Co, (1876), 

1 App. Cas. 662, H. L. Apld. Angus v, Dalton (1877). 3 
Q. b. D. 85. Consd. (1878), 4 Q. B. D. 162, C. A. Apld. 
Bryant ». Lefever (1879), 4 C. P. D. 172, C. A. ; Brain v. 
Marfell (1879), 4 L. T. 455, C. A. FoUd. Ballard v. Tom- 
linson (1884), 26 Ch. D. 194. Ezpld, & Distd. (1885), 29 
Ch. D. 115, C. A. Folld. Bowort>.Sandford(1889),5T.L.R. 
570. Ezt^ Bradford Corpn. r. Pickles, [1895] A. C. 587. 
Consd. Jordoson «. Sutton South coates & Drypool Gas Co., 
[1899] 2 Ch. 217, C. A.; Bradford Corpn. v. Ferraud, 11902] 

2 Ch. 655 ; English v. Metropolitan Water Board, [1607] 
1 K. B. 688. Distd. Schwann «. Cotton, [1916] 2 Ch. 120. 
Reid. Ennor v. Barwoll (1860), 2 Giff. 410; Hunt v. Peake 
(I860), 25 J. P. 5; Gav«dv. Martyn (1865), 19 C. B. N. S. 
732 ; Ibbotson v. Peat (1865), 3 H. & C. 644 ; Jegon v. 
Vivian (1871), 40 L. J. Ch. 389 ; Ballacorkish Silver, Lead 
& Copper Mining Co. v. Harrison (1873),L. R. 6 P.C.49; 
D umbel] t>. Bellaoorkish Silver, Load & Copper Mining Co. 
(^1873), 22 W. R.277, P.C,; WostCumberland Iron & Steel 
Oo. V. Kenyon (1877), 6 Ch. D. 773 ; Sfcurges v. Bridgman 
(1879), 11 Ch. D. 852, C. A. ; A.-G. v. Tomlino (1880), 14 
Oh. D. 58, C. A. ; Dalton v. Angus, Works Sc Public Build- 
ings Comrs. V, Angus GS81), 6 App. Cas. 740 ; Harris v. 
Re Pinna (1886), 38 Ch. D. 238, C. A. ; Baso v, Gregory 


(1890), 25 Q.B.D.481; Bradford Corpn. v. Pickles. [1894] 
3 Ch. 53 ; Alien r. Flood, fl898] A. C. 1 ; Salt Union v. 
Brunner, Mono, [1906] 2K. B.822. Mentd. ScotsMiuesCo. 
». Loadliills Mines (1869), 34 L. T. O. S. 34,H.L.; Gumm 
V. Fowler (1860), 6 Jur. N. S. 1093 ; Webb v. Bird (1861), 1 0 
C. B. N. S. 268 ; Webb tJ. Bird (1863), 13 C.B.N.8.841 ; 
Mogul S.S. Co. V. McGregor, Gow (1889), 23 Q. B. D. 598, 
(J. A.; North Shore Ry. Co. v. Pion (1889), 14 App. 
Cas. 612, P. C. ; Aldin v. Latimer Clark, Muirhead, [1894] 
2 Ch. 437 ; Mansell v. Valley Printing Co., [1908] 2 Ch. 
441, C. A. 

See, generally. Easements & Profits a 
Prendre ; Mines, Minerals & Quarries ; 
Waters Watercourses. 

D, Acts causing Death. 

262. Damage caused by third person’s death — 
Husband & wife.] — In an action for negligence, 
whereby pltf.’s wife was killed, he is not entitled to 
any damages for the loss of her society, or for his 
mental sulferings on her account after the moment 
of her death. 

In a civil ct. the death of a human being cannot 
be complained of as an injury (Lord Ellen - 
BOROUGH, C.J.). — Baker y. Bolton (1808), 1 Cam]>. 
493. 

Annotations: — Folld. (BiiAMWELL, B., diss.) Osborn v, 
Gillett (1873), Jj. R. 8 Exch. 88. Tbo law has boon so 
understood up to the prosont time, Sc if it is to bo changed 
it rests with the legislature (PieoTi', B.). Consd. Ward v, 
London & JOackwall Ry. Co. (1845), 6 L. T. O. S. 125. 
Baker v. Bolton seems to bo against the position that the 
rule depends on some supposed conncfjtion with the 
lirinclples of criminal law (Lonn Denman, C.J.); Clark 
V. London General Omtiibus Co.. [1906 1 2 K. B. 648, C. A. 
Distd. Jackson v. Watson, [1909] 2 K. B. 193, C. A. The 
rule ill Baker v. Bolton only applies to cascjs when death 
is an essential part of the cause of action. Sc does not 
apply where there is a cause of action Independently of 
such wrong, e.f 7 ., breach of contractof warranty (Vaughan 
WILLTA.\LS, li.J.;. Apld. The Amerika, [1914] P. 167, C. A. 
The rule is binding upon the O, A, (Buckley, L.J.). 
Folld. .Admiralty t’oinrH. v. S S. Amerika, [1917] A. 38, 
11. L. Refd. Berry r. Humm, [1915] 1 K. B. 627. 

263. Master & servant — Parent & child.] — 

A master cannot maintain an action for injuries 
which cause the immediate death of his servant. 

Declaration against deft, for injuries caused to 
E., pltf.’s “ daughter Sc servant,’* by the negligent 
driving of deft.’s servant, by reason whereof she 
afterwards died ; claiming as special damage the 
loss of E.’s services, & her burial expenses. Plea 
(inter alia) that E. was killed on the spot ; — Held : 
the plea wjis good. — Osborn (Osborne) u. (Bllett 
(1873), L. R. 8 Exch. 88 ; 42 L. J. Ex. 53 ; 28 L. T. 
197; 21W. R. 409. S. C. Nos. 531, 539, post. 

Annotations: — Apprvd. Clark v. London General Omnibus 
Co., [1906] 2 K. B. 648, C. A. I agree with the reasoning 
of the majority of the ot. & do not think the arguments 
of Bramwell, B., arc well founded (Lord Alverstone, 
C.J.). Consd. Jackson r. Watson, [1909] 2 K. B. 193,C. A. 
Apprvd. The Amerika, [19141 P. 167, C. A- Refd. Admi- 
ralty Comrs. V. .S.^S. Amerika, [1917] A. C. 38, H. L. Mentd. 
Appleby v. Franklin (1886), 17 Q. B. D. 93; Smith v. 
Selwyn, [1914] 3 K. B. 98, C. A.; Berry v, Humm, 
[1915] 1 K. B. 627, C. A. 

264. .] — father cannot recover, 

either at common law or under Fatal Accidents Act , 
1846 (c. 93), the funeral expenses to which he has 
been put in burying an unmarried infant daughter 
whose death was caused by defts. ’ negligence A who 
was residing with her father at the time. — Clark v. 
London Gp:neral Omnibus Co., Ltd., [1906] 2 
K. B. 648 ; 75 L. J. K. B. 907 ; 95 L. T. 435 ; 22 
T. L. R. 691 ; 50 Sol. Jo. 031, C. A. 

Annotations: — Folld. Jackson v. Watson, [1909] 2 K. B. 
193, C. A. ; The Amerika. [1914] P. 167, C. A. Distd. Berry 
V. Humm. [1915] 1 K. B. 627, C. A. Consd- Admiralty 
ComrH. V. S.S. Amerika, [1917] A. C. 38. H. L. 

See, further. Negligence. 

265. Admiralty Jurisdiction.] — The 

Admlty. Ct. Act, 1861 (c. 10), s. 7, which gave the 
Admlty. Ct. “ jurisdiction over any claim fordamage 
done by any ship,” did not give jurisdiction over 
claims for damages for loss of life under the former 
Act ; & the Admlty. Div. could not entertain an 
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action in rem for damages for loss of life under that 
Act. — S eward v. The Vera Cruz (1884), 10 Apt-k 
C as. 59 ; 54 L. J. P. 9 ; 62 L. T. 474 ; 49 J. P. 324 ; 
33 W. R. 477 ; 1 T. L. R. Ill ; 6 Asp. M. L. C. 386, 
H. 

Annotaiiona .‘—Disid. The Swift, [19011 P. 168. Coiiid. 
DavidBSon v. Hill. [19011 2 K. B. 006. Folld. The Amerlka, 
[19141 P. 167. Consd. British Columbia Electric lly. Co. 

V. Gentile. [19141 A. C. 10:U, P. C. Befd. The Englishman 
& The Australia. [1894] P. 239 ; Williams v. Mersey 
Docks & Harbour Board. [1905J 1 K. B. 804, C. A. ; The 
Circe. [1900] P. 1. Mentd. The Theta. [1894] P. 280 ; The 
Tynwald, [1895] P. 142 ; Adam v. British & Foreign S.S. 
Co., [1898] 2 Q. B. 4.30 ; Whitechapel Board of Works v. 
Crow (1901), 84 L. T. 595 ; Cavendish v. Strutt, [1904] 

1 Ch. 524 ; Headland v. Coster, [1905] 1 K. B. 219. C. A. ; 
Bristol Corpn. v. Canning (1906), 95 L. T. 183 ; R. v. L. G. 
Board, Ex p. South Btoiieham Union, [1908] 2 K. B. 368, 
C. A. ; British Assocn. of Glass Bottle Manufacturers v. 
Nottlefold (1911), 27 T. L. R. 527; Date v. Gas Coal 
Collieries, [1915] 2 K. B. 454, O. A. 

But see, now. Maritime Conventions Act, 1911 
(c. 57). 

266. .] — One of H.M.*s sub- 

marines was run into & sunk by a s.s., & the crew 
were drowned. In an action of damage by colbsion 
brought by the Admlty. Comrs. against the owners 
of the s.s. defts. submitted to judgment on the basis 
of paying to pltfs. 95 per cent, of their damage to be 
assessed by the Admlty. Registrar. Pltfs. claimed 
as an item of damage the capitalised amount of the 
pensions payable by them to the relatives of the 
deceased men : — Held : the claim failed ( 1) on the 
principle that in a civil ct. the death of a human 
being could not be complained of as an injury ; 
(2) on the ground of remoteness, the pensions being 
voluntary payments in the nature of compassionate 
allowances. — A dmiralty ('omrs. r. S.S. Amerika, 
[1017] A. C. 38; 86 L. J. P. 58 ; 110 L. T. 34 ; 33 
T. L. R. 135; 61 Sol. Jo. 158; 13 Asp. M. L. C. 
558, H. L. ; affij. 8. C. snh. nom. The Amerika, 
[1914] P. 167, (3. A. S. C. No. 503, imsU 
Annotation .—Reid. Berry r.Humin, [19151 1 K. B. 627, C. A 

See, further. Admiralty. 

267. When recoverable — Independent cause 

of action.] — Pltf. brought an action against defts. to | 
recover damages for breach of warranty on the sale | 
of a tin of salmon unfit for human food, which | 
caused the death of pltf.'s wife. At the trial the | 
jury found for pltf. A: awarded to him as damages 
aa amount which included £200, for the loss of 
his wife’s services through her death : — Held : (1) 
where there was a cause of action, independently of 
the wrong causing the death, such as a breach of 
contract, damage arising from the death of a 
human being might be included as an element in 
ascoi*taining the damages ; (2) pltf. was entitled to 
re(!over the damages. — Jackson v, Watson & 
Sons, [1909] 2 K. B. 193; 78 L. J. K. B. 587 ; 100 i 
L. T. 799 ; 25 T. L. R. 454 ; 53 Sol. Jo. 447, C. A. • 

- Apld. Cointat r. Myliam, [1913j 2 K. B. 220. l 
Consd. Berry v. Hiirnm, [1915] 1 K. B. 627, C. A. Refd. 
The Amerika, [19141 P. 167, C. A. ' 


E, Miscellaneous Acts, 

268. Communication of libellous publication,]-^ 

No claim can be maintained by the publishers of a 
libellous work against a person informing the indi- 
viduals libelled of the publication who bring ac- 
tions against the publishers resulting in recovery of 
damages. — Saunders v, Seyd & Kelly’s Credit 
Index Co., I^td., Seyd & Kelly’s Credit Index 
Co., Ltd. v. Saunders &; Chapman (1896), 75 L. T. 
193 ; 12 T L. R. 546, C. A. 

269. Interference with administrator.] — H. died 
intestate leaving no children or kindred, & the King 
appointed pltf. to take out administration. Deft., 
though he knew there was no kindred, entered 
caveats & put pltf. to great charge, & for this 
cause pltf. brought an action. Semble : the action 
would not lie ; although there was a damnum it was 
absque injuria , — Manning v, Napp (1692), 1 Salk. 
37 ; 91 E. R. 38. 

For full anus., see Executors & AUMiNiSTRATOits. 

270. Use of name— Divorced husband peer— 
Wife using title.]— Where the marriage of a com- 
moner with a peer of the realm has »)een dissolved 
at the instance of the wife, & she afterwards, on 
marrying a commoner, continues to use thi title 
acquired by her first marriage, she does not thereby, 
though having no legal riglit to the user, commit 
such a legal wrong against her husband, & so affect 
his enjoyment of the incorporeal hereditament 
which he possesses in his title, as to entitle him, in 
the absence of malice, to an injunction to restrain 
her use of the title. — Cowley ( Eaul) r. Cowley 
(Counters), [1901] A. ('. 450 ; 70 L. J. P. S3 ; 85 
L.T.254; 5() W. R. 81 ; 17 T. L. IL 725,11. L. 
S. C. No. 196, an/e. 

I Annotntians : — Refd. lie Greenwood, Goodharir. Woodhead, 

I [19021 2 Gh. 198 ; Re Croxon, Croxon v. Ferrers (1904), 

89 L, T. 733. 

271. Name of house.] — Dayv.Brownrigg, 

No. 237 , ante, 

B\)r full anus., see S. C. No. 237, ante, 

272. Telegraphic address.] — Street v. 

Union Bank op Spain & England, No. 252, ante. 

273. Name of goods.] — Burgess v. Bur- 

gers, No. 247, ante. 

B'or full aiiTiH., see S. C. No. 247, ante. 

See, further, Name & Arms, Change op ; Tradbj 

274. Mere threats — No damage.] — Deft, claimed 
pltf. as his villein & with force & arms lay in 
wait for him to take, imprison, use him as his 
villein so that he could not go about his business, 
whereupon pltf. brought an action on the case ; — 
Held : pltf. had no cause of action, there being 

Neither the claim nor the threat gives a cause of 
action. How can that which follows give an ac- 
tion ? It was pltf.’s folly that he did not go out up- 
on his affairs. There are various cases in our law 

& lniero«ted in the due olinervance of 
CuHtnin^ Act, 1906, He that deft... aH 
Treasurer of the Colony, was permitting 
to be Imported printed catalogues in 
parcels \mdor a certain weight without 
payment of duty, prayed for a declara- 
tion that deft, was not entitled to give 
such permission, & for an interdict : — 
Held : in the absence of any averment 
of Infringement of any right belonging 
to pltf., the declaration disclosed no 
cause of action. — Baonall v. Colonial 
Govt. (1907), 24 S. C. 470 ; 17 C. T. R. 
689.— S. AF. 

274 i. Damage due to plaintiff’s act .] — 
Where pltf.’s cattle, wrongfully on the 
lanrds of deft., have been lawfully dls- 
trained for poor rate, etc., due by deft., 
the trespass, oven though not wilful, 
precludes pltf. from recovering from 
deft, the amount ho has paid In order 
to release his cattle. — B eresford v. 
Kennedy (1887), 21 1, L. T. 17. — IR. 


PART II. SECT. 3, SUB-SECT. 2— E. 

m. Society — Exclusion from.] — -A suit 
wiU not lie to force defts. to admit pltf. 
into their society. — Radhoo Nissee v. 
Ram Junoo Nissee (1862), 2 Hay 83.— 

INO. 

n. .] — In a suit for a decree 

declaratory of right to membership of a 
soma] (society), upon the allegation that 
*tlio other members had excluded pltf. ; 
'^Held : as such exclusion neither 
deprived pit . of caste nor alTented any 
right of property, it was not cognisable 

toe civil ct. The members of a 
society are the sole judges whether a 
particular person is on titled to con- 
tinue as a member or not.— Sudharam 
A Sudharam (1869), 3 B. L. R. 

A. O. 91 ; 11 W. R. 467.— IND. 

Agreement to withdraw case-^aae 
Uly tried — Publication of judg- 


ment — Wilttout defendarU's malice or 
fraud.] — K., deft, in a case in a magis- 
trate’s ct., paid the amount duo to his 
creditor D., who promised tn withdraw 
the case. In accordance with his 
promise, D. posted a letter td the magis- 
trate’s dork withdrawing the case, 
wliich letter never reached its destina- 
tion. The case was heard, & judgment 
given against K. This judgment 
appeared in a gazette supplied to 
business men, & K. in consequence 
suffered damage to his credit. K. there- 
upon sued D. : — Held : in the absence 
or malice or fraud on the part of D., the 
injury suffered ^ K. was damnum 
absque injuria. & K. was not entitled to 
succeed in tort. — Khan r. Deknik 
(1907), 24 S. C. 398 ; 17 C. T. R. 53.— 
S. AF. 

p. Breach of revenue laws.] — Pltf., 
after averring that ho was a taxpayer, 
seorotaryto the Manufaoturers* Assocn., 
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Sect 3. — Damnum absque injuriaj^ Sub-sect 2, 

where a man has damnum sine injuria^ such as if 
two conspire to indict a man^ he has no remedy, 
unless he be in fact indicted & also acquitted there- 
on ; so in this case (Needham, J & Billing, C.J.)» 
— Brown v, Hawkins (1477), Y. B. Trin., 17 
Edw. 4, p. 3, pi. 2. 

Unfounded legal proceedings.] — See Malicious 
Prosecution & Procedure. 

Sect. 4.~DE MINIMIS NON CURAT LEX. 

ScB-sECT. 1 . — In General. 

276. Former attitude of court — Court of Common 
Law.]— T. was lessee & plif. under-lessee of pre- 
mises at a rent of £10 a year. T. leased to other 
defts., H. &; Co., who gave notice to pltf. to pay 
over his rent to them as landlords, & he paid them 
the rent for that year. Then T. sued pltf. for that 

6 for other years’ rent due to him ; pit'L 

first 4 years* rent into ct. & filed a bill asking that 
defts. might interplead as to the last year’s rent : — 
Held : the trifling sum for wluch the suit was 
brought prevented the ct. from giving a decision. — 
Smith v. Target (1795), 2 Anst. 529 ; 145 E. R. 957. 
Annotations : — Distd. Crawford v. Fisher (184 2), 1 Hare, 436. 

Mentd. Johnson v. Atkinson (1796), 3 Anst, 798. 

276. Where real claim trivial.] — ^The 

ct. will stay proceedings in an action of contract, 
where it cleai'ly appeal's to be brought ik) recover a 
sum under 40s., although the sum claimed in the 
writ exceed that amount— especially if there has 
been, in addition, an abuse of the process of the ct. 
in issuing the writ prematurely. — Stuart (Ste- 
wart) V. Cawse (1859), 5 C. B. N. S. 737 ; 28 L. J. 
0. P. 192 ; 32 L. T. O. S. 250 ; 5 Jur. N. S. 650 ; 

7 W. R. 187 ; 141 E. R. 296. , 

277. New trial — Verdict against evi- 

dence.] — A verdict was given for deft, against the 
evidence, but the action was frivolous <fc trifling & 
the real damage little or none ; — Held : a new trial 
must be refused. — Macrow v. Hujx (1704), 1 Burr. 
11 ; 97 E. R. 101. 

278. .] — A fire broke out on 

premises in part of which plti. carried on the busi- 
ness of a licensed victualler, but pltf.’s goods were 
not destroyed by the fire. In an action against 
defts. for the wrongful conversion of pltf.’s goods by 
their servants, men of the fire brigade, the jury 
found that the fire brigade had custody of the pre- 
mises for tlie purpose of extinguishing the fire ; that 
the injury to pltf.’s goods was caused by the 
felonious acts of the men of the fire brigade, that the 
oiflcers were guilty of negligence in not })reventing 
the felonious acts by the men ; & they assessed 
the damages at £15 : — Held : it was the custom of 
the ct. not to grant a new trial on the ground that 
the verdict was against the weight of evidence 
where the damages did not exceed £20, except 
under peculiar circumstances, such as the trial of a 
right, or where the personal character of a person 
might be injured. — Joyce v. Metropolitan 
Board op Works (1881), 44 L. T. 811 ; 45 J. P. 067. 

279. Misdirection.] — Where the 

ground of application for a new trial is misdirection, 
the amoimt of the verdict is not regarded. — Haine 
V. Davey (1830), 4 Ad. & El. 892 ; 6 Nev. & M. 
K. B. 356; lllE. R. 1019. 


Annotations: — Apprvd. but Diftd. Lee v. Evans (1862), 12 

C. B. N. S. 368. Mentd. Ross V. Clifton (1841), 11 Ad. & 

El. 631: Watts v, Judd (1843), 6 Man. & G. 598; 

Langford v. Woods (1844), 7 Man. & G. 625 ; Nash v. 

Lucas (1867), 16 L. T. 610. 

280. Discretion.] — The judge at 

the assizes tried a cause in which the question was 
to which party the stakes of a cricket match ought 
to have been paid. On objection that it was be- 
neath the dimity of a ct. of justice to try such a 
cause : — Held : it was in the discretion of the judge ^ 
whether he would try it ; & if he thought proper to 
do so they could not set aside the verdict. — Wal- 
pole V. Sandys (1825), 4 L. J. O. S. K. B. 29. 

See . now , R S 0., 0. 39 ; Practice & Procedure. 

281. Court of Equity.] — A suit in Ch. relat- 
ing to an obligation of only £8 dismissed. — ^Knight 
V. Smith (1578), Oh. Cas. in Oh. 121 ; 21 E. R. 74. 

282. .] — Semble : a litigant dragging 

parties before the ct. in trifling matters, which are 
of little benefit to him, but of much injury to them, 
has not the ear of the ct. 

M. transferred a sum of £100 into the names of 
the rector & churchwardens of F. upon trust to 
apply the dividends in the purchase of fuel for the 
purpose of wanning the parish church. Pltfs. 
moved for an inquiry into the sum of money stand- 
ing in the names of defts., who were the church- 
wardens at the time the money was transferred, & 
for a scheme for the ^pointment of proper trus- 
tees. It was admitted that the church had been 
duly warmed : — Held : no case was made out 
which made it necessary for the ct. to interfere. — 
Ee Mitchell’s Charity (1838), 2 Jur. 837. 

283. .]— Prior to R. S. C., 1883, the 

High Ct. of Justice would not entertain an action 
claiming that a sum under £10 might be declared a 
charge upon land, since the action was not one 
which, before Jud. Acts, was maintainable in a 
common law ct., & the old rule of the Ct. of Ch. still 
prevailed. — Westbury-on-Severn Rural Sani- 
tary Authority v, Meredith (1885), 30 Ch. D, 
387 ; 55 L. J. Ch. 744 ; 62 L. T. 839 ; 34 W. R. 
217 ; 1 T. L. R. 641, C. A. 

Annotation: — Distd. Guaranty Trust Co. of New York v, 

Hannay, tl915J 2 1C. B. 536, C. A. 

284.. Maxim applied to give Jurisdic- 

tion.] — On a question whether equity would supply 
the want of a surrender of copyholds which had 
been devised before 55 Geo. 3, c. 192 : — Semble : 
the ct. did not go into the consideration of the pro- 
vision made for the family, otherwise than where 
the heir was wholly disinherited or received so 
small a sum that the above maxim would apply to 
it. — ^Andrews v. Waller (1733), 6 Vin. Abr. 237, 
pi. 12, tit. Copyhold, W. e. 

285. Concurrent jurisdiction of inferior 

court.] — Where a matter which arose within the 
jurisdiction of the cts. of Wales was of value or 
difficulty, parties might take their remedy in the 
English Ct. of Ch., but if of small consequence 
it was an inducement with the ct. to dismiss the 
case with costs. — Brace v, Taylor (1741), 2 Atk. 
253; 26E. R. 556. 

For full anns., see Equity. 

Sub-sect. 2. — Cases where Maxim applies. 

A , Acts involving trivial Damage , 

286. Trespass — By balloon.] — The ct. does not 
interfere to prevent trivial & insignificant trespasses. 


PART II. SECT. 4, SUB-SECT. 1. 

q. Oenerdl rule — Duty of court ,] — A 
suit instituted to recover a very small 
amount should be dismissed, as being 
beneath the dignity of the ct. — 
Chainb V. Dungannon (1854), 6 

It. Jur. 174.— IR. 

y, .] — ^ of summons 

whiob olalmod a sum of £1 7s. lid. was 
set aside as being beneath the dignity 


of the ct., on account of the smallness of 
the sum claimed. — ^Killen v, Garvey 
(1883), 17 I. L. T. 62.— IR. 

i. Nonsuit — Dismissal of appeal. ] 

— Where a nonsuit was erroneously 
granted by the cty. ct., & it appeared 
on appeal that pltf. was entitled to re- 
cover $4.86, the ct„ acting on the above 
maxim, dismissed the a^eal without 
costs. — ^Woodward v. Fredkricton 
Cnr (1888), 27 N. B. R. 211.— CAN. 


t. Appeal to Judicial CommiUee.] 

— The Judicial Committee will not 
recommend the Crown to reverse a Judg- 
ment in a suit in which no material right 
was tried 8c nominal damages alone were 
recovered.— G iraud e. Paterson (1869), 
38 L. J. P. C. 65 ; 18 W. R. 359, P. C. 

PART II. SECT. 4, SUB-SECT. 2.— A. 

2S6 i. Trespass .] — After a settlement 
between pltf. 8c deft., 8c payment to the 
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Suppose a person should apply to restrain an aerial 
wrong as by sailing through the air over a person’s 
freehold in a balloon, this surely would be too con- 
temptible to be taken notice of (Shadwell, V.-C.). 
SAVKDER9 V, Smith, No. 227, ante ; No. 289, post. 

For full anns.. see S. No. 289,a>os<. 

287. .] — PicKEBiNO V, Rudd, No. 226, 

ante* 

For f\ill aniiB., «ee S. C. No. 226, ante, 

288. Discharge of sewage.] — A bill & infor- 

mation were filed to restrain the local board of 
health of a town from discharging sewage into a 
river, but they w^e dismissed with costs on the 
ground that the injury proved was trifling. — ^A.-G. 
V. Gee (1870), L. R. 10 Eq. 131 ; 23 L. T. 299 ; 34 
J. P. 596. 

A nmduHcm : Clowes v. Staffordshire Potteries Water- 
works Co. 8 Cli. App. 125. 

289. Infringement of copyright.]— PI tf. wa.s the 
owner of the copyright of a number of reports of 
legal cases, & defts. were the author & publisher of 
Smith’s Leading Cases. The ct. refused to interfere 
to prevent the infringement of a right producing no 
mischief. — Saunders u. Smith (1838), 3 My. & Cr. 
711 ; 7 L. ,T. Ch. 227 ; 2 .Tur. 491, 536 ; 40 E. R. 
1100. S. C. Nos. 227, 286, ante. 

unofntions : — Distd. Sweet v. Show (1839), 8 L. J. Ch. 216. 

Re!d. Jarrold v, Hoiilston (1857), 3 Jur. N. S. 1051. 

290. .] — Deft., a photographer, sold the 

right to reproduce the photograph of a lady which 

her father, had emj)loyed him to take. In an 
action for damages, delivery up of copies, & an in- 
junction, the jury awarded pltf. a farthing dam- 
ages ; — Held : as far as the common law right was 
concerned there was no ground for an injunction. — 
Holmes v. T^angfier (1903), Times, 9th Nov. 

B, Claims involving trivial Amounts* 

291. Odd farthings.h-Deft. sold to pltf. £52 
worth of oats at 10^\ 9d. a quarter. Pltf. sued on 
the contract, claiming that deft, should have deli- 
vered 96 quarters, 6 bushels. On deft, alleging 
that the quantity claimed came t o £52 0.9. OJd. : — 
Held : the breach alleged by pltf. was good ; the 
difference was inter minima, just as the odd hours 
are not accounted in the year, which has 365 days 
Ac 6 hours. — Lasti/dw t\ Thomlinson (1614), Hob. 
88 ; Jenk. 287, p. 22 ; 80 E. R. 237. 


292. Premium 6d. — ^Ad valorem stamp.] — Under 
8 Anne, c. 9, s. 32, the stamp on an indenture of 
apprenticeship where 6d. only was the sum given 
with the apprentice was so small as to fall under 
the above maxim, and the indenture did not need 
to be stamped. — Baxter v* Faulam (1746), 
1 Wils. 129 ; 95 E. R. 532. 

AnTwtationft r — YoVt, R. v. Yarmouth (1754), Say, 170. 

Apld. Morton t?. Hrammer (1860), 8 C. B. N. S. 791. 

See, now, Stamp Act, 1891 (c. 39). 

293. Application of maxim — Question of degree.] 

— In harvesting barley about 30 bushels per acie 
were collected by the first raking. The rakings left 
on the ground amounted to about 3 bushels per 
acre, so that on setting up tlie tithes of the 30 the 
, parson would have an eleventh part only : — Held : 

I tithes were payable in respect of the rakings left. 

; Semhle : the quantity left at the second raking was 
; too small to be worth attention. — G lanvill (G ian- 
viLLE) V. Stacey (1827), 6 B. & C. 543 ; 4 Dow. & 

“ , B. 626 ; 5 L. .T. 

. C. No. 317, post. 

294. .] — Serrible: the ct. will not 

quash a rate because in the tota4 rental of the place 
amounting to several thousand pounds there have 
been omissions of a trivial amount, such as £5 ; to 
do so would be to act in defiance of the above 

' maxim : — Held : a difference of one-twelfth of the 
whole is material & not within the above maxim. — 
White Ac Jackson v. Beard (1839), 2 Curt. 480. 
S. C. No. 313, post 

Annotaiims : — Distd. AKterley r. Adams (1871), L. R. 3 

A. & K. 3G1. Mentd. llainsbol.tom r. Duckworth (1847), 

1 Kxch. 506 ; H. v. Byrorn (1848), 12 Q. B, 321 ; R. r. 

Wilkinson (1848). 12 J. P. 360; R. v. Oook (1857), 21 

.T. P. 627. 

Amount of claim — Not amount of ver- 
dict.] — Under the maxim no action lay in a writ of 
waste for damage claimed to be of the value of a 
penny only. Alitcr, if the jury found damages to 
the value of a penny. — York (Duke) v. Y'ork 
(Duchess) (1431), Y. B. 9 Hen. 6, 66 b ; 22 Vin. 
Abr. 458, tit. “ Waste ” (N). 

For full anns., see Landlord & Tenant. 

296. •] — A ry. goods porter, ent- 

ployed at a harbour, was injured by accident, A, 
after some m )nths’ total incapacity, was employed 
by the day by the same employers at light work as 


latter of $20, for griying up his rights in 
laud, pltf. abandoning any claim for 
damages for any cutting of trees 
previous to a certain Saturday after- 
noon, an action was brought by pltf. 
against deft, for damages for subsequent 
cutting ; the evidence established the 
cutting of one tree at a later hour on 
same Saturday aft>ernoon . N o value was 
fixed for this tree, or for what deft, did 
after taking the $20:— HeW; (1) the 
damage must have been very trivial, & 
such as formed no justification for 
bringing the action ; (2) pltf. should 
have judgment for damages at 20 cents, 
without oosts, on account of tho 
frivolous charaoter of the action. — 
Melanson V , Wright (1890), 40 

N. S. R. 698.— CAN. 

286 ii. Obstruction of highway .] — 

Harbour Trust Commrs. leased to deft, 
eouneil land as a site for a boat shed 
below high-water mark. The shed was 
erected on beams which rested f6r 
about a foot on the end of a public 
higliway abutting on the harbour. The 
public were free to pass through the 
boat shed for the purpose of obtaining 
^c^s to the water, & vice vered : — 
tield: thv obstruction caused by the 
ends of the beams resting on tho public 
highway was too trifling to lustlfy 
interference of the ct. — A.-G. on 
Relation of Kosman v. Mosman 
JlpNiciPAL Council (1910), ll S. R. 


PART II. SECT. 4. SUB-SECT. 2.— B. ; 

u. OenercUrule — Duty of defendant.] — i 
Tho rule & policy of the ct. is to dis- 
courage suits for trifling amounts. 

Where a bill was filed in respect of a 
small sum, including interest, the ct., 
without reference to the merits of tho 
demand, dismissed the bill, but without 
costs, as deft, ought, in tlie circum- 
stances, to have demurred or moved to i 
I take the bill off the file. — Westbrookk 
; V. Browett (1870), 17 Gr. 339.— CAN. 

V. Action for hoard d? lodging,] — 

1 An action for £2 15a. for board & lodging I 
I Is beneath tho dignity of tho Superior i 
! C:^. Semble : the ct. would, on appU- 
cation of deft., order the writ to bo ; 

; taken off the file. — Mulligan v. , 
Grimes, M’Goniqlb v. Grimes (1880), 1 
15 I. L. T. 7.— IR. I 

w. Suit for tithes .] — In a suit to 

I reoover £6 la. 5d. for tithes, the bill may 
I be demurred to or be dismissed at the I 
I hearing, on account of the smallness of i 
‘ the demand. — Disney v, Taapb (1837), i 
1 Dr. & Wal. 94.— IR. j 

293 1. Application of maxim — Ques- I 
\tion of degree.] — ^By an error, tho ! 
arrears of taxes. $2.30, were carried Into | 
treasurer’s book as 82.50 & property i 
1 worth from 8600 to 8800 was sold for ; 
86.06. In an aoUon to set aside the , 
sale : — Held : (1) the difference might 
appear small, but the error represented 
xitli of tax, while purchaser had only : 
I paid lint'h value of land, and tho above , 
! maxim did not apply. In such oases the 


proportion should rather be looked at 
than the actual amount. The assess- 
ment was perfectly legal, hut the 
amount for which it was sold was in 
excess ; (2) pltf. entitled to a decree 
setting aside sale. On appeal the judg- 
ment was reversed on other grounds. — 
CLAXTON r. S^HIRLEY (1886), 9 O. R. 
451 ; 10 O. R. 295.— CAN. 

293 ii. .1 — Pltf 8. agreed to 

sell to deft, “all tho lambs shorn ’’the 
produce of pltfs.* flock on co tain land. 
Pltfs. were to tend & care for the lambs 
to the best of their ability until delivery. 
Pltfs. tendered 2.942 lambs in perform- 
ance of tho contract, of which 156 were 
not shorn, & 153 not docked. Deft, re- 
fused to accept delivery. At the trial of 
the action, the jury found that the lambs 
“ substantially speaking ” were shorn 
and tendered, but negatived tho exist- 
ence of a custom, whereby a pundiaser 
was bound to accept a email number of 
unshorn or undocked lambs : — Held : 

( 1 ) the seller having tendered a q iiaiitity 
substantially less than he contracted to 
sell, the buyer might reject the whole; 

(2) the finding of the jury must be dis- 
regarded, as it Is only when the excess 
or deficiency Is so slight as to bo negli- 
gible, that the court will apply the above 
maxim. Harland <f* Wolff v, Burstall 

Co. (1901), 84 L. T. 324.folld. ; Ship- 
foa. Anderson tt* Co. v. Well Bros. <t Co., 
(19121 1 K. B. 574, distd. -Farlky & 
Farley v. Louohtnan (1917), N. Z. 
L. R. 588.— N.Z. 
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Sect 4* — De minimia non curat lex: Sub-sect 2, 
B. <&: €. ; sub se ct 3, A. B. <fc C. ] 

a porters’ mess-room attendant. He was paid the 
same wages as previously. Owing to a strike in 
Dublin causing diminution of traffic, he was out of 
work on four days, but not consecutively. He 
made rio attempt to obtain work elsewhere on those 
days & applied for 7s. lOd. compensation in respect 
of them, saying his injury prevented him earning 
wages elsewhere during this period. The cty. ct. 
judge refused to award any compensation & merely 
granted a declaration of liability : — Held : without 
deciding whether or not the man was entitled to 
compensation during this period, & assuming every- 
thing in his favour, he would only be entitled to the 
difference between his average weekly earnings 
before & after the accident, & the effect of so short 
a time upon the calculation of his average weekly 
earnings after the accident was so trivial that the 
award of the cty. ct. judge was justified. — Wood- 
house V, Midland Ry. Co., [1914] 3 KB. 1034 ; 
83 L. J. K. B. 1810 ; 111 L. T. 1084 ; 30 T. L. R. 
653 ; 7 B. W. C. C\690. 

297. .] — Pindar r. Wadsworth, 

No. 306, post. 

For full aniiK., ace S. C. No. 306, post. 

C. Miscellaneous Cases, 

298. Accretions to land.] — Semble : if a fri^h 
water river between the land of two owners insen- 
sibly gains on one or the other side, the property in 
the river continues as before, but if it be done 
sensibly &. suddenly, or if there be other known 
boundaries, such as stakes or a known extent of 


which could be fairly & reasonably called fir trees, 
even of young growth. 

If in cutting the heather he cut what some people 
may call young fir trees, that is, the shoots of a year’s 
growth, or things which are really not noticeable 
« which nobody could distinguish from the heather, 
or if he cut grass wliich was growing among the 
heather, it would bo idle to suppose he is prevented 
from cutting the heather, because ho may cut a few 
blades of grass or these very young trees (Brett, 
L. J.). — De la Warr (Earl) v.Miles (1881), 17 
Oh. D. 535 ; 50 L. J. Ch. 754 ; 44 L. T. 487 ; 29 
W. R. 809, C. A. 

Annotations : — Diltd. Lyoll v. Ilothfleld, [19141 3 K. B. 911. 

Refd. HollliiH r. Verney (1884), 13 Q. B. D. 304, C. A.^; 

Brocklebank v. Thompeon, 11903] 2 Ch. 344. Mentd. 

Lemaitrer. Davis (1881), 19 Ch. D. 281. 

302. Disqualification of member of local autho- 
rity.]— If a member of a local authority is concerned 
in some trifling contract with the board, such as the 
purchase of a paint brush or a few nails from him, 
it may be that the maxim would be applicable & 
the member would not be disqualified under Public 
Health Act, 1875 (c. 55), 8ched. II., r. 64 (Lopes, J.) 
— Nutton V, Wilson (1889), 22 Q. B. D. 744 ; 58 
L. J. Q. B. 443 ; 53 J. P. 644 ; 37 W. R. 522, C. A. 

For full aniiH., Local Government. 

303. Will — Right of selection — Donee entitled to 
whole.] — Gift by a testator of his plate to trustees 
upon trust to permit his widow “ tc) have & appro- 
priate absolutely to herself such parts thereof as 
she .should signify in wanting her desire to possess ” : 
— Held : the widow was entitled to the whole of 
the plate. 


H. & N. 151 ; 30 L. J. Ex. 351 ; 7 Jur. N. S. 684 ; 
168 E. R. 429. 

An notation a Difltd. Foster r. Wriprht (1878), 4 C. P. D. 438. 

Refd. HIndson v. Ashby. [1896] 2 Ch. 1. C. A. Mentd. 

G. W. Ry. Co. of Canada r. Braid, G. W, Ry. Co. of 

Canada v. Fawcett (1863), 1 New Rep. 527. 

299. .] — The maxim would only apply with 

respect to gradual accretions not appreciable ex- 
cept after lapse of time (Pollock, O.B.). — New 
River Co. v, Hertford Land Tax Comrs. (1857), 
2 H. N. 129 ; 167 E. K. 53. 

For full anns., see Land Tax. 

See, further, Waters & Watercourses. 

300. Local custom.] — Although a custom which 
concerns freehold land ought to be throughout the 
county, a prescription concerning copyhold land is 
good in a particular place, for de minimis non curat 
lex, & the law is not altered thereby (Walmesley, 
.T.). — Taverner v, Cromwell (1594), Cro. Eliz. 
353 ; 78 E. R. 601. 

301. Right to cut heather, etc. — Effect of cutting 
grass & young shoots therewith.]— In an action of 
trespass deft, proved that for 60 years previous to 
commencement of the suit his predecessors & him- 
self in a farm exercised the right by themselves &; 
their servants to cut, during certain months of the 
year, brake, fern, heather & litter to be used upon 
the farm : — Held : he had not thereby proved the 
exercise of a right to mow the grass where there was 
no heather, nor of a right to cut down anything 


of probably * no value, when the maxim would 
applv (Jessel, M.R.). — Arthur v, Mackinnon 
(1879), 11 Ch. D. 385 ; 48 L. J. Ch. 534 ; 41 L. T. 
275 ; 27 W. R. 704. 

Annotation : — Refd. He Sbarlund, Kemp v. Rozcy (No. 2>, 

(1896), 74 L. T. 664, C. A. 

'( Sub-sect. 3. — Oases where Maxim does not 
APPLY. 

A, Questions of Right, 

304. No actual damage.] — In an action for refus- 
ing to admit an elector’s vote where the persons for 
whom he offered to vote were elected ; — Held : the 
action lay. 

This is not so inconsiderable a right as to apply the 
above maxim to it ; an injury imports a damage 
w^hen a man is thereby hindered of his right. If a 
man gives another a cuff on the ear, though it cost 
him nothing, no, not so much as little diachylon, 
yet he shall have his action (Holt, C.J.). — -Ashby 
V. White, Nos. 187, 208, 216, ante. 

Annotation kplSi, Hammerton r. Dysart, [1916] 1 A. C. 

67, ILL. 

For full aims., act 8. C. No. 187, ante. 

305. Amount of damage immaterial.] — Pltf. was 
indicted for a common trespass & acquitted. He 
sued out a writ of conspiracy. It was argued that 
the writ only lay in the case of an indictment for 
felony whereof if convicted prisoner might lose life 


PART II. SECT. 4, SUB-SECT. 2.— C. 

X, Erroneoua inclusion of land in 
municipal area .] — A Colonial Act autho- 
rised the Governor to declare a district 
a municipality. He made a proclamation 
deflning certain boundaries for a muni- 
csipality. The area included land not 
mentioned in the petition for incorpora- 
tion, Sc omitted land which was men- 
tioned I’^Semhle : the maxim might bo 

— vjrsv/^nAiTi v, ixiuu. 

P. C. C. N. S. 207 ; 16 E. R. 78.— A US. 
y. Performance of contract — Pleading 


proof.] — Pltf. had agreed to drive all 
. log.s remaining at a named date on a 
I river past the mouth of a brook. In an 
I action to recover the price therefor lie 
averred in his declaration that the whole 
of the logs wore so driven : — Held : an 
averment of performance. 

This does not moan that pltf. should 
have proved that the whole of the logs 
wore di'iven in the strictest literal oon- 
j struction of the words, as this would he 
I harsh and unreasonable 8c impossible 
I of performance. The maxim “ de 
minimis non curat lex ” might apply, to 
bo used however with caution (per 


; Cur.).— Sutherland Gilmour (1852), 
! 7 N. B. R. (2 All.) 481.-— CAN. 

I PART II. SECT. 4, SUB-SECT. 3.— A. 

; 305 i. Amount of damage immaterial.] 

I — Pltf. claimed a perpetual injunction 
for damage by overflow of water from 
deft. *8 lands on to his to the extent of 
under £2 per annum : — Held : the 
amount of the damage being so trifling 
was no ground for refusing a perpetual in - 
junotion,pltf. having established a legal 
right by an action of trespass against a 
former owner of deft, ’s land. — Wright 
V. Turner (1863), 10 Gr. 67. — CAN. 
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& limb : — Held : a party was damaged by impri- 
somneat whether for felony or trespass, though 
penalty in the one case was not as great as in the 
other ; accordingly his damage was less, but the 
law would take care that damage even to the 
smallest extent would be remedied (Scbope, J.). — 
(1329), Y. B. 3 Ed. 3, fol. 19, pi. 34. 

Annotations: — Apld. .Tones v, Givln (1713), Qllb. 185. 

Mentd* A.-G. v. starling (1663), 1 Kcb. 675 ; Norris v. 

Palmer (1676), 2 Mod. Hep. 61 ; Roberts r. Havill (1697), 

6 Mod. Rep. 405. 

306. Trivial damage — Right of common.] — A 

commoner may maintain an action on the case for 
an injury done to the common by taking away from 
thence the manure which was dropped on it by the 
cattle, though his pi'oportion of the damage be 
found only to the amount of a farthing ; at least, 
the smallness of the damage found is no ground for 
a nonsuit. — ^Pindar v. Wadsworth (1802), 2 East, 
154 ; 102 E. K. 328. 8. C. No. 297, ante. 

vlrjnoti«on8.— Ford. Kitchen r. Knight (1824), M‘Cle. 373. 

Befd. Rower v. Hill (1835), 1 II od^. 45 ; Harrop v. Hir.s* 

(1868).L.K.4 Wxch.43. Mentd. Georprei?. Ijysatrht (1883),4U 

L. T.49; Robertson D. Hartopp(1889),43Ch.D.484,C. A. 

307. .] — Deft., being possessed of a 

portion of a lammas field, for which a right of com- 
mon existed part of the year, took down the custo- 
mary i)ost & rail fences containing gaps through 
which the commoners’ cattle might pass, & built a 
wall, with a single dooiway, at which they might 
enter & return. In an action for disturbance of the 
right of common the commoners recovered a far- 
thing damages : — Held : a farthing damages would 
sustain an action of this sort. — K itchen v. KNiciHT 
(1824), M‘Cle. 373 ; 148 E. 15(1. 

See, further, (Commons & Rights of CVimmon. 

308. Liberty of subject alTected.] — The ct. will 
not allow itself to be biased one way or the other by 
any consideration either of the technical character 
or the minuteness or apparent insignificance of 
points raised by counsel, if it appeal's that the re- 
quirements of the law in a case affecting liberty 
have not been complied with (Lord Selborne, C.). 
— Green v. Penzance, No. 91, ante. 

Annotation .—Refd. Sweet i\ Ely (1902), 86 L. T. 679. 

For full anus., see H. C. No. 91, ante. 

B. Disputes as to Land. 

309. Obstruction.]— ^Pltf. purchased two of 
several plots of building land of which deft, was 
mtgee. in fee. The conveyance to which deft. &; 
mtgor. were both parties, contained a grant of a 
right of way “ along the roads or intended roads Ac 
ways delineated in the plan,” Ac also a covenant by 
deft, that he had not incumbered the premises. 
Another plot had ])reviously been sold to A. In 
the conveyance to A, (to which deft, as intgee. was 
a pail/y) mtgor. covenanted with A. that he would 
at his own expense “ pave Ac complete Ac. make fit 
for use, Ac at all times maintain in good repair, a pri- 
vate road marked ‘ Ih'ivate Road A. B.’ on the plan 
drawn in the margin of these presents [describing 
it], Ac will make such road of a width not less than 
40 feet throughout its entire length.” This was 
the road over which a right of way was granted to 
pltf. in his conveyance. In this deed was also a 
proviso that it should be lawful for A. “to erect Ac 
maintain a porte-cochere or projection extending 
over the foot pavement of the private road marked 
A. B. provided that the plan tiiereof be submitted 
to mtgor. Ac approved of by him.” This portico 
when finished projected about 2 ft. into the car- 
riage-way of the private road A. B., but there was 
ample space left for the convenient enjoyment by 
pltf. of the way granted to him : — Held : there be- 
ing no substantial interference with the right of way 
or easement granted to pltf., he was not entitled to 
maintain an action against deft, upon his covenant. 

“I wish to guard myself from saying that in any 
dispute as to land the maxim de minimis can have 


application. I think this is not so, but if pltf. hail 
had the soil of this road, he would have a right of 
action for ever so little encroachment upon it ” 
(Brett, J.). — Clifford v. Hoare (1874), L. R. 9 
O. P. 362 ; 43 L. J. 0. P. 225 ; 30 L. T. 465 ; 22 
W. R. 828. 

Annotations : — E^ld. & Folld. Sketchley v. Berger (1803) 

69 L. T. 754. Folld. Strlck r. City Offices Co. (1906). 22 

T.L.R.667. Apld. Petteyu. Parsons, [19141 3 Ch. 653, C. A. 

310. Trespass — ^Discretion of court.]— The ct. 
may refuse to grant an injunction to restrain per- 
sons from trespassing on land if the landowner is 
not injured thereby. 

Pltf. bought land on an unfrequented part of the 
coast, Ac stopped up several paths which defts. as- 
serted were public liighways. Defts. removed the 
obstructions placed by pltf., who brought an action 
against them for an injunction to restrain them 
from trespassing on his land: — Held: (1) as be- 
tween pltf. Ac defts., there were no public rights of 
way; (2) pltf . was entitled to a declaration to that 
effect, Ac defts. must pay nominal damages ; (3) as 
pltf. was not, in the present state of the neigh bour- 
tiood, injured by the public use of the ways in ques- 
tion, no injunction ought to be granted. — Behrens 
V, Richards, [1905] 2 Ch. 614 ; 74 L. J. Ch. 615 ; 
93 L. T. 623 ; 69 .T. P. 381 ; 54 W. R. 141 ; 21 
T. L. R. 705 ; 49 Sol. .To. 685 ; 3 L. G. R. 1228. 

311. Will — Gift to Charity Including trivial in- 
terest In land.] — A testatoj*, who died before t.he 
coming into operation of Mortmain Ac Charit- 
able Uses Act, 1891 (c. 73), gave so much of his 
residuary estate as might by law be applicable to 
charitable legacies to two charities. Part of this 
estate consisted of debentures in two Australian 
land cos. In the case of one co. the debentures 
were charged on all the real Ac personal property of 
the CO. at maturity, Ac in the case of the other by 
way of floating security on all its undertaking Ac all 
its real Ac personal property. By Australian law 
money charged on land could be validly given to 
charities. At testator’s death the only interests 
in land in England which the cos. possessed were 
leasehold offices of no appreciable value : — Held : 
(1) the debentures could not be given tx> charity,, 
as, being charged upon the English leaseholds, 
they were “ an interest in land ” within Mortmain 
Ac Charitable Uses Act, 1888 (c. 42) ; (2) the maxim 
was not applicable, Ac there could be no apportion- 
ment. — Re Dawson, PAnmesoN v. Bathurst, 
[1915] 1 Ch. 026 : 84 L. J. Ch. 476 ; 113 L. T. 19 ; 
31 T. L. R. 277, C, A. 

C. Amounts not trivial. 

312. Question of degree — Distribution of booty.] 

—In considering the distribution of prize or booty 
taken by a joint British Ac Portuguese force in 
French Guiana : — Held : the Admlty. Ct. need not 
entertain British claims in all cases where the 
slightest assistance had been rendered by British 
subjects ; but the value in question being £32,000 
Ac one hundred Ac forty-one British subjects assort- 
ing claims, the matter was not within the above 
maxim. — The French Guiana (1817), 2 Dods. 151, 

313. Rate.] — White Ac Jackson v. Beard, 

No. 294, ante. 

For full anus., see S. C. , No. 294, ante. 

314. Fraction of farthing.] — Where 

the amount of a poor rate on so much in the pound 
involves the fraction of a farthing, a demand by 
the overseer of the whole farthing is an excessive & 
illegal demand. — Morton v. Brammer (Bramner, 
Bremmer, Bremner) (1860), 8 C. B. N. 8. 791 ; 29 
L. J. M. C. 218 ; 2 L. T. 600 ; 25 J. P. 216 ; 7 
Jur. N. S. 211 ; 141 E. R. 1377. 

Ann'Mion: — Refd. Baviu v. Hutchinson (1862), 31 L. J. 

M. a. 229, Ex. Ch. 

316. Breach of revenue laws.] — A ship wa.s 

seized exporting a cargo of logwood from Jamaica 
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Action. 


Sect* 4 :. — De minimis non curat lex: Suh^sect* 3, 
C.D* Sect. 6.] 

to America in breach of the revenue laws. It 
was said the prohibited amount was not more than 
three tons : — Held : it being alleged to be the prac- 
tice in the island, it could not be overlooked, & the 
ship was rightly condemned. 

If the deviation were a trifle, which if continued 
in practice, Avould weigh little or nothing on the 
public interest, it might be overlooked. Three 
tons of wood perhaps would not be what the ct. 
could regard as a trifle (Sir W. Scott). — The 
Keward (1818), 2 Dods. 265. 

316. Shareholder’s interest.] — In a suit by 

pltf . on behalf of himself & all other shareholders ic 
scripholders in a ry. co. except defts. against the 
directors for an account of all their deahngs : — 
Held: the small value of pltf.’s interest, viz., 
£62 10s. at the utmost, subject t>o deductions of in- 
definite amount, so that it was very doubtful 
whether anythi g at all would come to him, was 
not so clearly below the dignity of the ct. as to pre- 
vent him from suing. — W iuliams v, Salmond 
( 1855), 2 K. &. J. 4(i3 ; 26 L. T. O. S. 292 ; 2 Jur. 
^T. 8. 251 ; 69 E. K. 864 ; varied^ without reference 
to this point, 4 W. R. 344, 0. A. 

Distd. A'f ('ourt Silver-load Mininiyr 

(’o., Ex p. Sedgwick (IS.'ili), 2 Jur. N. 8. 949. Mentd. 

Sill part V. Arrowsmith (lS5r»), 3 Siii. & G. 176 ; Williams 

r. Paj?o (185S), 24 Beav. 654. 

317. Tithe. >—G ijvnvill v. Stacey, No. 

D, Miscellaneous Cases. 

318. Disqualification of member of local autho- 
rity.] — A member of a board of guardians agreed 
with the board to collect on tlieir behalf rent re- 
ceivable by them in respect of a certain house. 
There was no express agreement as to any fee or 
commission to be paid to the member for so doing. 
He collected the rent until the house was sold, & 
then paid to the board the amount of the rent re- 
ceived by hun, less a simi which he claimed to be 
entitled to retain a.s commission, but afterwards he 
paid to the board the sum which he had retained. 
ARer receiving it the board declared the member’s 
office of guardian to be vacant , on the ground that, 
by reason of charging commission for the collection 
of the rent, he had become dis(|ualifled under Local 
Government Act, 1893 (c. 73), s. 4 (1) (c), for being 
a member of the board : — Held : tlie fact that be- 
fore the declaration of vacancy the einployment 
had terminated, & the amount of commission had 
been paid by the member to the board, did not pre- 
vent him from being disqualified, & the office was 
vacant. — R. v. Rowlands. 1 1906] 2 K. B. 292 ; 75 
L. J. K. B. 501 ; 95 L. T. 502 ; 70 .1. P. 463 ; 4 
L. G. R. 983. 

319. Trivial nuisance becoming serious — Original 
acquiescence.]— If works likely to become a nui- 
sance are erected, & carried on without any objec- 
tion, the owners of adjoining estates, who ac- 
quiesced so long as no perceptible injury was sus- 
tained, are not precluded, when injury arises, from 
objecting to an extension of the works, or from pur- 
sumg their legal remedy to recover damages for 
injury sustained by such works ; & when an action . 
has been brought & damages recovered the ct. will j 
not restrain execution to obtain payment of the 1 


amount, or prevent pltf. in the action from taking 
other proceedings at law. — Bankart v. Houghton 
(1859), 27 Beav. 425 ; 28 L. J. Ch. 473 ; 23 J. P. 
260 ; 5 Jur. N. S. 282 ; 7 W. R. 197 ; 54 E. R. 167. 
j For full anns., see Injunction. 

I Effect of trivial variations upon guarantee.]- 

Guarantee. 

Sect. 5.— EX TURPI CAUSA NON ORITUR 
ACTIO. 

320. Crime — Minder.] — A wife who has been 
convicted of the murder of her husband cannot 
claim under a policy of insurance taken out by him 

j in favour of his wife 6c family. 

No system of jurisprudence can with reason in- 
I elude among the rights which it enforces rights 
directly resulting to the pereon asserting them from 
the crime of that person. If no action can arise 
from fraud, it seems impossible to suppose that it 
can arise from felony or misdemeanor (Fry, L.J.). 
— Cleaver v. Mutual Reserve Fund Life 
Assocn., [1892] 1 Q. B. 147 ; 61 L. J. Q. B. 128 ; 
66 L. T. 220 ; 56 J. P. 180 ; 40 W. R. 230, C. A. 
Annotations: — Distd. Jtc (■arpenter’s Kistato (1895), 170 

Pennsylvania Rep. 203; Gordon v. Metropolitan Police 

ChiefComr., [1910J 2 K. R. 1080, C. A. Apld. IntheEsiate 

o/Crippen, 11911 J P. 108 ; In the Estate of Hall, Hall r. 

Knight & Baxter, [1914] V, 1, G. A. Mentd. lie Burgess's 

Policy (1915). 85 L. J. Ch. 273. 

321. Or manslaughter.] — No person 

may derive any benefit under the will of another 
whose death has been caused by the felonious act of 
that person, 6c there is no distinction in this respect 
between murder & manslaughter. 

A., convicted of the manslaughter of B., had 
rior to her conviction been made a party to a pro- 
ate suit, in which she claimed to be entitled to pro- 
perty under a will made by B. : — Held : after con- 
viction she was properly struck out of the suit. — 
In the Estate of Hali.. B.\ll r. Knight 6c Baxter, 
11914] P. 1 ; 83 L. J. P. 1 ; 109 L. T. 587 : 30 
T. L. R. 1 : 58 Sol. Jo. 30, A. 

322. Persons claiming under criminal.] 

— No person can obtain, or enforce, any rights re- 
sulting to him from his own crime ; neither can his 
representative, claiming under him, obtain or en- 
force any such rights (Evans, P .). — In the Estate of 
Crippen, [1911] P. 108 ; 80 L. J. P. 47 ; 104 L. T. 
224 ; 27 T. Ju R. 258 ; 55 Sol. Jo. 273. 

Annotations : — Apprvd. In the Estate of Hall, Hall v. Kuiglit 

& Baxter, [1914] P. 1,0. A. Mentd. Mash v. Harley, [1914] 

1 K. B. 1; Gayer %\ Gayer (1917). 116 L. T. 322, C. A. 

323. Murderer insane.] — A person 

who, by a special verdict given under Trial of Luna- 
tic Act, 1883 (c. 38), is found guilty of murder but 
insane at the time, is not precluded from taking any 
benefit to which he may be entitled under the will 
of the mm’dered person, or, in a case of intestacy, 
from taking a share, as one of the statutory next 
of kin, of the murdered person’s estate. Qu. : 
whether a murderer, who is not found to be insane, 
can take a distributive share under the intestacy of 
his victim . — Re HouGH'roN, Houghton v. Hough- 
ton, [1915] 2 Ch. 173 ; 84 L. J. Ch. 726 ; 113 L. T. 
422 ; 31 T. L. R. 427 ; 59 Sol. Jo. 562. 

See^ further. Insurance ; Wills. 

324. Fraud — Fraudulent publication — No copy- 
right.] — In case for infringement of copyright of a 
book entitled “ Evening Devotions, etc., from the 


PART II. SECT. 5. 

324 i. Fraud — Recovery of money paid 
to atone for.] — An action will not lie to 
recover money or goods given to another 
as an atonement for having defrauded 
him. — Doylk V. Grikrson (1794), 
nidge L. & S. 268 (E).— IR. 

824 ii. Parties in pari delicto ,] — 

In an action for money had & received, 
deft, pleaded, by way of set-olT, a pro 
mlasory note given by pltf. to deft. The 


transactions between the parties were 
intended to defraud the creditors of 
pltf., &pltf. gedeft. were in pari delicto: 
— Held : pltf. should not be aided by 
the ct. in enforcing his contract, & the 
verdict for liim must be set aside. — 
Blake v. Stewart (1870), 2 N. S. R. 
70.— CAN. 


J dlls wliloh they called “ F.’s Bile Beans 
or Biliousness.'' The advertisemonta of 
the co. stated that the basis of their 
bile beans was an Australian herb 
discovered by an eminent scientist after 
long research. Those statements & 
others in the advertisements wore false. 
In 1904 D. began to sell liver pills 
under the name of D.'s Bile Beans." 


824 lii. Fraudulent trade — RigM The oo. raised an action of interdict 

to trade name — Pleading.] — In 1899 the against him, claiming oxolusivo use of 
' B. B. Co. started to aellin England liver the words Bile Beans " : — Held : 
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German of S.,” defts. pleaded that S. had written 
religious works in the German language, which had 
been translated into English, & were much valued ; 
that pltf. employed H. to write the book mentioned 
in the declaration, with intent to defraud & deceive 
the public, & to make them believe that the book 
was a translation of an original written by S., 
fraudulently published it as & for a translation of 
an original work written in German by 8. ; that 
he published with the book a false & fraudtdent 
preface, the object of which was to induce the 
public to believe that the work was really a transla- 
tion of a work written by S. On general demurrer ; 
— Held : the matters stated in the plea were suffi- 
cient to negative the existence of a valid copyright 
in pltf., & to preclude him from maintaining any 
action for piracy. — Wbigiit v. Tallis (1845), 1 
0. B. 893 ; 14 L. J. C. P. 283 ; 5 L. T. O. S. 411 ; 9 
Jur, 946; 135 PJ. R. 794. 

325. Illegal purpose — Contract tor — Contract to 
stifle prosecution.] — Illegality may be pleaded as a 
defence to an action on a bond. 

Defts. being indicted for perjury, the prosecutor 
was corruptly induced not to a])pear & give evi- 
dence in consideration of a promissory note given 
hiiri by pltf. Defts. executed a bond to indemnify , 
pltf. I n an action on the bond : — Held : the action 
was not maintainable. 

Tills is a contract to tempt a man to transgress ' 
the law, to do that which is injurious to the com- - 
munity ; it is void by the common law ; & the i 
reason why, by common law, such contracts are 
void, is for the public good. Y on shall not stipulate 
for iniquity. All writers upon our law agree in this, 
no polfutod liand shall touch the pure fountains of , 
justice. Whoever is i)arty to an unlawful contract, 
if he has once paid the money stipulated to be jiaid 
in pursuance thereof, he shall not have the help of a ; 
ct. to fetch it back again. You shall not have a i 
right of action when you come into a ct. of justice in ! 
this unclean manner to recover it back (Wilmot, ‘ 


f C.J.). — Collins v. Blantern (1767), 2 Wils. K. B. 

I 342 ; 95 E. R. 847. 

j Annotations:— Folld. Pole v. Harrobin (1782), U East, 4 18 n. ; 
Paxton V. Popham (1808), 9 East, 408 ; Gas Light & 
Coko Co. V, Turnor (1839), 5 Bing. N. C. 666. Apld. Kir- 
wan V, Goodman (1841), 9 Dowl. 330. Apprvd. Keir v, 
Loeman (1844), C Q. B. 308. Apld. Beuyon r. Nettlefold 
(1850), 3 Mac. & G. 94. Polld. Taylor v. Chester (1869), 
L. R. 4 Q. B. 309. Distd. Waugh v. Morris (1873), 42 L. .1. 
Q. B. 57. Consd. Bourko v. Mealy (1878-9), 14 Cox, C. C. 
329, Ir. Apprvd. Kearley v. Thomson (1890), 24 Q. B. I). 
742,0, A. Refd. Edgeombet?. Rodd (1804), 5 East, 294 ; 
Fletcher v. Loudes (1826), 3 Bing. 501 ; (>reville r. Atkins 
(1829), 4 Man. & Ry. K. B. 372 : Hill v. Maneliester & 
Salford Waterworks Co. (1831), 2 B. & Ad. 544 ; Prole 
V. Wiggins (1836), 3 Bing. N. O. 230 ; Ward r. Lloyd 
(1843), 6 Man. & G. 785 ; Higgins v. Pitt (1840), 4 Kxch. 
312 ; Hegarty v. Shine (1878), 14 Cox, C. C, 124, Ir. ; Fe 
Coltman, Coltman r. Coltman (1881), 45 L. T. 392, C. A. ; 
Relchcl V. Oxford (1887), 35 Cli. D. 48, C. A. ; Barclay r. 
Pearson, (1893J20h. 154 ; Hormannr.Charlesworth(1905), 
74 L. J. K. B. 620, C. A. Mentd. Master v. Miller (1791), 

4 Term Rep. 320 ; Kerrison v. Cole (1807), 8 East, 231 ; 
Morgan v. Horseman (1810), 3 Taunt. 241 ; Edwards r. 
Brown (1831), 1 Or. & .1. 307 ; Roynell v. Spryc (1852). 1 
Do Q. M. & G. C56 ; Royal British Bankr. Turquaud (1855), 

5 E. & B. 248 ,* Nawab Sidhee Niizur Ally Khan v. Rajah 
Ozoodhyaran Khan (1866), 10 Moo. Ind. App. 540; 
Pickeringr. Ilfracombe Ry. (?o. (1868), L. R. 3 C. P. 235 ; 
/fe Robinson's Set Unit., <3 rant r. Hobbs (1912), 106 L. T. 
443, C. A. 

326. Contract to rig market.] — An 

agreement between two or more to purchase shares 
in a CO. in order to induce persons who might there- 
after purchase shares in such co. to believe, con- 
trary to tlie fact, that there was a bond fide market 
for its shares, & that the sliares were at a real pre- 
miuin, is an illegal transaction & may be made the 
subject of an indictment for conspiracy ; no action 
can be maintained in resi)ect of such agreement or 
purchase of shares. 

Pltf. brought an action against defts., stock- 
brokers, through whom he had purchased shares in 
a projected co., to obtain rescLssion of the contract 
for the purchase of such shares, & to recover back 
the x>ur chase-money he had paid in respect of them 
to defts., on the ground that defts., while acting as 


(1) Iho complaincrs' trade waH a fraudu- 
lent, trade ; (2) no action ought to 

be entert,ained by the cts. of Scotland 
to protect it or the name used in con- 
nection with it : (3) it was immaterial 
that tiie fraudulent nature of the trade 
was not pleaded, but was only disclosed | 
at the trial. — Bile Beans Manufao- i 
TURING Co. V. Davidson (1906), F. (Ct. ' 
of Hess.) 1181 ; 43 Sc. L. R. 827 ; 23 ' 

R. P. C. 725.- SCOT. 

324 iv. Stipulation for Com- 

mission hy agent from third party .] — | 
A clerk of works with full charge of cer- ; 
tain buildings in course of erection, un- 
known to ids principal, stipulated with 
a measurer, as a condition of the 
latter’s employment, for a commission 
on the tradesmen’s accounts, as brought 
out in the measurements. Tlie measurer 
having been employed, the clerk of 
works sought to recover his oommission : 
— Held : the alleged contract for a oom- 
mission was pactum illicitum, and 
action dismissed as irrelevant, with 
oxponsoH to neither party. — Mac- 
DOUOALL Bremner (1907), 44 

S. L. R. 804 ; 15 S. L. T. 193.— SCOT. 

z. Illegal consideraHon — Compromise 

of penal action without leave of court .] — 
18 Eliz. o. 5 prohibits the compromise of 
a qui tarn action without leave of the ct. 
Whore a pltf., who liad brought a qui 
tarn action, agreed to discontinue it upon 
being paid his costs, & in a subsequent 
action tor those costs recovered mnoh 
loss than he thought the Jury should 
have given him, the ct. refused a new 
trial. — B leckkb v. Meyers (1848), 6 
V. C. R. 134.— CAN. 

a. Pleading A — Whore It 

appears on tlie face of the declaration 
that the oonsidoration of deft.’s promise 
was a oompromlso, without leave of the 
, of a penal action, brought by pltf. 
a common informer, the oonsidora- 


tion will be held illegal, & the declara- 
tion had. — H art r. Meyers (1850), 7 
U. a R, 416.— CAN. 

325 i. Illegal purpose — Contract far — 
Contract to stifle prosecidion.] — Deft, 
being indicted for an assault occasioning 
octu^ bodily harm to pltf. & for com- 
mon assault, a civil action for the 
assault was brought against him ; this 
action was settled by deft, giving a 
note indorsed hy B., for $1,000 for the 
damages sustained by & a fine 

was inflicted for common ossoult merely, 
the former charge in the indictment 
being withdrawn. The settlement was 
made & the note accepted by pltf. at 
deft.'s instance, & the judge, in sen- 
tencing deft., forbore to imprison be- 
cause deft, had made compensation to 
pltf. In an action on the note ; — Held : 
pltf. was entitled to recover, as there 
was no illegality of consideration, since 
the settlement was merely for pltf. ’s 
private damage, & in no way affected 
the public interest, the law having been 
vindicated hy the imposition of suh- 
stantlal punishment. — KNEE8n\w v. 
Collier (1879), 30 C. P. 265.— CAN. 

325 ii. — Intention to defraud 

creditors.] — The et. will not assist a pltf. 
wlio is seeking to carry out an illegal 
purpose, or who has already carried out 
such purpose in whole or in part ; but, 
if the illegal purpose still rests in inten- 
tion only , the objection of illegality does 
not apply. Taylor v. Bowers (1876), 1 
Q. B. D. 219, apprvd. 

A husband by agreement with his 
wife caused the title to real estate, pur- 
chased wltli his funds, to be put into 
her name, and money of his to be lodged 
in the savings bank In her name, & the 
land & money were In her name at her 
death. The land was so dealt with to 
secure a home in the event of his failing 


in business ; but, in fact, no creditors 
of the husband had been d(‘featc*d by the 
agreement. In an action by the hus- 
band against the exors. of the wife to 
recover the real estate money on the 
basis of a trust: — Held: (1) the real 
estate & money belonged to tlio hus- 
band ; (2) the purpose of defeating 
pltf.’s creditors had not i)een carried 
out. pitf. was not barred by the in- 
tended illegality.— Peiuustu A L Exors. 
A: Truste^:s of assoon. of Australia. 
Ltd. V. VVRiOiiT (1917), V. L. R. 372.— 
AUS. 

325 iii. Evasion of statute.] — In 

an aotion hy a principal against his 
agent for damages for misrepresenta- 
tion made hy him regarding land, it 
appeared that I hi' agent liad been im- 
ployed to stake land. The names of 
oorteln persons had been used in staklug 
the land. These persons were not 
really intending purcliascrs from the 
Govt., but were simply utilised to 
secure for pltf. a number of sections 
contrary to the Land Act, which pro- 
vided for the purchase of one section 
at a time : — Held : the rt. would not 
aid pltf. with regard to any agreement 
entered into for the purpose of carrying 
out this fraud on tlie Land Act. — 
CLARK V . Swan (1914), 27 W. L. R, 694. 
—CAN. 

b. Tresspass to person — Communica^ 
tion of venerecd disease.] — The communi- 
cation of venereal disease during illicit 
sexual intercourse is not an actionable 
wrong if the act of interooiu'se has been 
vohmtary ; & consent to the inter- 
course is not vitiated by the fact that it 
had lieen induced through wilful con- 
cealment of the disease. On the prin- 
ciple ex turpi causa non oritur actio, such 
action is umsustalnahle. — Heoabty v. 
SHINE, [18781 2 L. R. Ir. 273 ; 4 
L. R. Ir. 288.— IR. 
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Sect 5. — Ex turpi causa mn oriiur actio* ] 

Jfcf.’s brokers, had delivered their own shares to 
im instead of purchasing? them upon the Stock Ex- 
change. At the trial it appeared upon pltf.^s own 
case that the monej^ sought to be recovered had 
been paid by pJtf. in pursuance of an agreement 
between him & one of defts., by which such deft, 
was with the money to purchase upon the Stock 
Exchange a number of shares in the projected co. 
at a premium with the sole object of inducing the 
public to believe that there was areal market for the 
shares & that they were at a real premium, which 
pltf. & defts. well knew they were not : — Held : (1) 
the action was based upon an illegal contract, & 
could not be maintained ; (2) it was inunateriai 
that the illegality had not been pleaded. — Scott v. 
Brown, Doering McNab & Co., Siaughter k . 
May V. Brown, Doering McNab & Co., [1892] 2 
Q. B. 724 ; 61 L. J. Q. B. 738 ; 67 L. T. 782 ; 57 
J. P. 213 ; 411 W. R. 116 ; 8 T. L. R. 256 ; 36 
Sol. Jo. 088 ; 4 R. 42. 

AnnoiuH(my : — Distd. Uc ThomuM, Jaquess v. Tliomats, [1894] 

1 Q. B. 747, 0. A. Apld. Gedixo v. Royal Exchange Iiisce., 
[1900] 2 Q. B. 214. Distd, WUlis v. Lovick, 11901] 2 K. B. 
195 ; Gordon v. Metropolitan Police Chief Comr., (1910] 2 
K. B. 1080. C. A. Apid, Z?"' Robinson’s Sottlint., Gant 
Hobbs, [1912] 1 Ch. 717, C. A. Distd, Kregor v. Hollins 
(1913), 100 L. T, 225, C, A. Apld. North Western Salt Co. 
V. Electrolytic Alkali (3o., [1013] 3 K. B. 422, C. A.; 
Farmers* Mart r. Milne, 11015] A. C. 100, H. L, Mentd. 
Brown v. Stock Ex<‘hant?e Com. (1892), 36 Sol. Jo. 752. 

Seejuriher^ Contract. 

327. Immorality — Immoral publication — No 
copyright.] — Stockdale x \ Onwhyn, No. 331 , 
post. 

For full arms., see S. C. No. {yM,posi. 

328. .] — A novel written by pltf. 

described an episode which was nothing more nor 
less than a sensual adulterous intrigue, &, apart 

tie has become merely irksome. Defts. exhibited 
a burlesque cinematograph film of the incidents of 


L. J. 0. S. K. B. 122 ; 108 E. R. 65. S. 0. No. 327, 
' anU. 

; ~Fo'ld» GroviII<’ r. Cliupmaii (1843), 8 .fur. 189. 

Apld. Hegarty V. Shine (1878), 14 Cox, C. C. 124, Ir. 

See, further, Copyright & Literary Property. 

332. No Implied indemnity.] — Semble: 

the proprietor of a newspaper, convicted & fined 
for the publication of a libeJ in his paper inserted 
without his knowledge & consent by the editor, 
cannot recover against the editor the damages sus- 
tained by such conviction. — Colburn v. Patmore 
(1834), 1 Cr. M. & R. 73 ; 4 Tyi*. 677 ; 3 L. J. K. B. 
Ex. 317; 149E. R. 999. 

Annotations : — Distd. Burrows r. Rhodes, [1899] 1 Q. R,81G. 

Consd. Leslie r. Reliable AdvertiBing & Addressing Agency, 

[1915] 1 K. B. 652. 

333. Mo express indemnity.]— In con- 

sideration that pltf. had published a libel at deft.*s 
request & had also consented to defend an action 
brought against i)lif. for such publication deft, pro- 
mised to indemnify pltf. against the costs of the 
action //c/d .* ju'omise void.— Hhacki-ll v. 
Rosier, No. 567, post. 

Annotations Apld. Bradlaiigh r. Newdegato (1883), 11 

Q. B. 1). 1 ; iiouiul V. Orlmwade (1888), 39 Ch. 1). 605. 

Distd. Brcay 1 ’. Royal BritiHli Nurses’ Assocn. (1897), 76 

Jj. T. 735 ; Burrows v. Rhodes, [1899] 1 Q. B. 816. 

See, further, (Guarantee. 

Lottery — Action to recover prize won in.]— AVc? 

Gaming & Wagering. 

Contribution between tortfeasors.]--*S'cc Tort. 

334 . Limits to maxim— Whole transaction not 
affected.] — The soil of a iuiiipik(> i*oad was by Act 
of Parliament declared to be in the owners of the 
adjoining lands. K . , tlie owner of land on both sides 
at a spot where tlie road was carried across a valley 
on an embankment, employed i)ltf. to construct a 
timnel under the embankment. This was con- 
structed by digging through half the width of the 

then 


& the trustees ; — Held : assuming that K., in ihe 
circumstances, could have been indicted for the nui- 


j44iuiur»j U7xiut;iii;y ; {£i ) i/iic iiiuin tfutmioui v co 

contained incidents of an indecently offensive 
character such as would have disentitled them to 
the protection of the ct., & pltf. in her action as 
framed had adopted & claimed the benefit derived 
from the films. — (jlyn v. We.ston (Western) 
Feature Film Oxl, [1916] 1 Ch. 261 ; 85 L. J. Ch. 
261 ; 114 L. T. 354 ; 32 T. L. R. 235 ; 60 Sol. Jo. 
293. 8. C. No. 33(),po«/. 

329 . Indecency — Indecent publication — No copy- 
right.] — Where an action in respect of infringement 
of copyright fails on the ground of indecency of the 
work, & the indecency has been repeated in the 
infringements, the action will be dismissed with- 
out costs. — Baschet V. London Illustrated 
Standard Co., [1900] 1 Ch. 73; 81 L. T. 509; 48 
W.R. 56. 

For full anus, ace OorvRianT & Literary Property. 

330 . .] — Glyn V. Weston 

Feature Film Co., No. 328, ante. 

331 . Libel — Libellous publication — No copyright.] 
— ^The first publisher of a libellous or immoral work 
cannot maintain an action against any person for 
publishing a pirated edition. — Stockdale v, On- 
whyn (1826), 6 B. & C. 173 ; 2 C. & P. 163 ; 2 State 
Tr. N. 8. App. 988 ; 7 Dow. & Ry. K. B. 625 ; 4 


illegal as to ])!event pltf.. who was engaged on it, 
! from recovering damages for a wrong sustained 
I during [)rogreHs of the work. — (^attle v. Stockton 
j Waterworks Co,. No. 256, attic. 

I For full anus., ace S. i\ No. 256, ante. 

! 335 . Independent transaction.]— Pltf.. a 

; bookmaker, placed a sum of money, ihe proceeds of 
! street betting, in a house occupied by a person who 
I assisted him in his betting transactions. The 
' house in (|uest;ion having been searched by the 
police under a warrant issued under Betting Act, 
1853 (c. 119), s. 11, the money a number of 
: betting slips Avere seized k retained by tlie police 
, for the j)urposes of certain proceedings taken 
against pltf. <fc Ids employee. In those proceed- 
I ings pltf.’s employee was convicted, but pltf, was 
acquitted, & he now sued deft, for detaining the 
money : — Held : pltf. was entitled to recover. 

I The maxim has no application, as pltf. is not ask- 
ing the ct. to enforce any illegal contract or to grant 
relief dependent in any way on any illegal transac- 
tion on his part, but is basing his claim solely on the 
i unjustifiable detention by deft, of the money 
(Moulton & Buckley, L.JJ.). — Gordon v. Me- 
tropolitan Police Chief Comr., [1910] 2 K. B. 
1080 ; 79 L. J. K. B. 967 ; 103 L. T. 338 ; 74 J. P, 
437 ; 26 T. L. R. 645 ; 54 Sol. Jo. 719, 0. A. 
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Part III. — Who may Sue and be Sued. 


Sect. 1.— IN GENERAL. 

Sub-sect. 1. — Membeks of the Royal Family. 

336. Queen Consort.] — In an action of quare 
impedit by Queen Philippa : — Held : she could sue 
as a common person. — Philippa (Queen) v. Ohi- 
CHE8TER (Abbess) (1344), Y.B., 18 Edw. 3, 1, pi. 6. 

337. Prince of Wales. ]^A scire facias was issued 
to the King to enforce a judgment obtained by him 

as Prince of Wales. (1413), Y. B., 1 Hen. 5, 

7, pi. 2. 

Annotation : — Retd. Prince’s Case (1600), 8 Co. Rep. 1 a. 

338. Prince Consort.] — Queen Victoria & pltf. 

UXUiKiV drawings & etchings. Defts. printed & ad- 
vertised for sale a catalogue of these etchings, 
which it was alleged had been surreptitiously 
obtained ; — Held : defts. were not entitled to 
publish such catalogue, &; pltf. was entitled to an 
injunction. — Albert (Prince) v. Strange (1849), 
' Mac. & G. 25 ; 1 H. & Tw. 1 ; 18 L. J. Ch. 120 ; 
12 L. T. O. S. 441 ; 13 Jur. 109 ; 41 E. R. 1171. 

AnnotatioTUi : — Retd. Ileadc v. Conquest (1861), 0 C. B. N. S. 
755 ; Hole r. Bradbury (1879), 12 Ch. D. 886; Pollard v. 
Photogrrapliic Co. (1888), 40 Ch. D. 345. Hentd. Morison 
. " ~ - Boosey (1854), 4 

H. L. Caa. 819 ; Merryweather v. Moore (1892). 61 L. J. 
Ch. 505 ; Lamb v. Evans (1892), 62 L. J. Cli. 404, C. A.; 
Gilbert v. Star Newspaper (1894), 11 T. L. 11. 4 ; Robbu. 
Green, [1895] 2 Q.B. 1,315,0. A. ; Philip r. Pennell (1907), 
76 L. J. Ch. 663 ; Mansell r. Valley Printing Co., [1908J 
2 Ch. 441, C. A. 

See, further, Constitutional Law. 


Sub-sect. 2. — ^Persons suing Themselves. 

A, In General. 

339 . No right of action against oneself.] — Where 
pltf 8. sued as exors., & defts. pleaded that the 
promises in the declaration were made jointly with 
pltfs. : — Held : a good plea in bar of the action. 

How can a man sue himself in a ct. of law ? It is 
impossible to say he can do so (Buller, J.). — 
Moffat (Moffatt) v . Millenoen (Mullengen) 
(1787), 2 Bos. & P. 125, n. ; 2 Chit. 639 ; 126 E. R. 
1193, n. 

Annotations: — Folld. Mainwaring v. Newman (1800), 2 Bos. 
& P. 120. Apld. Fitzgerald v. Boehm (1821), G Moore, 
G. P. 332. Bind. Hammond r. Teague (1829), 3 Moo. & P. 
474 ; Beecham v. Smith (1858), E. B. E. 442. 

340 . .] — A man cannot have a right of 

action against himself. This would be an absur- 
dity & a thing unknown to the law (Lord Pen- 
zance). — Simpson v . Thomson (1877), 3 App. Cas. 
279 ; 68 L. T. 1 ; 3 Asp. M. L. O. 567, H. L. 

Annotations: — Reid. Soc. Anon, do Remorquage AHelice v. 
Bennetts, [1911] 1 K. B. 243. Hentd. Midland Insce. v. 
Smith (1881), 6 Q. B. D. 561 ; Burnand r. Rodocanachi 
(1881), 6 Q. B. D. 633, C. A ; Castollalu v. IToston (1883), 
11 Q. B. D. 380, C. A. ; Sea Insce. w. Hadden (1884), 13 
Q B. D. 706, C. A.; Dufourcct v. Bishop (1886), 18 
Q. B. D. 373 ; King v. Victorian Insce., (1896] A. C. 250, 
P. C. : Jackson r. S.S. Blanche, (19083 A. C. 126; The 
Amerika, [1914] P. 167, C. A. 

341 . .] — Defts. pleaded in bar to an action 

to recover a penalty for breach of Sunday Observ- 
ance Act, 1780 (c. 49), a jud^ent in favour of a 
third party for the same penalty. That judgment 
was obtained in an action which was commenced in 
the name of R., with his consent, while pltf.’s action 
was pending, & was carried through to Judgment by 
intervention of a solr. employed by defts. & without 
R.’s interference ; it was commenced for the pro- 
tection of defts. from any action brought or to be 
brought in respect of the penalty claimed in it, & 


1 purpose of taking the Home Secretary’s 

opinion whether he would remit the penalty 
Held : the judgment recovered was no bar to an 
action for the same offence by a different pltf. on 
the ground the judgment had been recovered in an 
action in which the present defts. were both pltfs. 
& defts. (Brett & Cotton, L.JJ.). — Girdlbstone 

V. Brighixin Aquarium Co. (1879), 4 Ex. D. 107 ; 
48 L. J. Q. B. 373 ; 40 L. T. 473 ; 43 J. P. 428 ; 27 

W. R. 523, C. A. 

Annotations .‘ - FoMd. ForhoA v. Samuel, [1913] 3K. B. 706. 
Refd. Todd V. Robinson (1884), 50 L. T. 298. 

i 342. Exceptions to rule — Action brought in dif- 
' ferent right.] — The survivor of two exors., who had 
I taken out administration to the other, filed a bill to 
I set aside a mtge. of part of the assets made by the 
I deceased exor. as having been a breach of trust : — 
i Held : his having taken out the administration did 
1 not disqualify hmi from maintaining the suit. — 
Miles v. Durnford, Durnford v. Wood (1852), 

; 2 De G M ri AA 1 . ‘>1 T r nK aa7 . t t' 

O. S. 369 ; 42 E. R. 1022. C. A. 

' For full aims., see Executors & Administrators. 

I 

j B. Covenants with Oneself. 

343. Not actionable — If joint.] — ^No action will lie 
on a covenant by C. to pay a sum of money to A., B. 
& himself C., or the survivors or survivor of them 
on their joint account. — Faulkner v. IjOWE (1848), 
2Exch. 595; 11 L. T. O. S. 245 ; 154 E. K. 628. 

Annotation : — Dbtd. Aulton r. Atkins (1850), 18 C. B. 249. 

344. ,] — A tenant for life purported, in 

exercise of the powers of Settled Estates Act, 1877 

, (c. 18), s. 46, to demise the settled premises to him- 
, self & his two partnei‘s for 21 years, tlie lease con- 
; tabling the usual lessee’s covenants entered into by 
j the three lessees jointly. A certain rent was re- 
served by the lease, but dehors the lease it was 
arranged between the partners that the tenant for 
I life should be allowed to occupy the house rent free, 
& should receive an addition^ rent as compensa- 
tion in the event of his ceasing to reside there. In 
! an action by the remaindermen, after the death of 
! the tenant for life, to recover possession of the 

I iremises from an assignee of the lease : — Held : the 
ease was void for non-compUauce with the require- 
ments of the above sect., because the covenants in 
the lease, being joint covenants by a man &; others 
with himself, were not enforceable at law, & were 
not proper covenants within the sect., or such as 
the i-eversioners were entitled to have inserted in 
the lease. — Boyce v. Edbrooke, [1903] 1 Ch. 836 ; 
72 L. J. Ch. 547 ; 88 L. T. 344 ; 61 W. R. 424. 
Annotations : —Yo\\d. EIUs v. Kerr, [191 0] 1 Ch. 529. Hentd. 
Lauou V. Lacou, [1911] 1 Ch. 351. 

345. .] — X. having assigned a life 

policy to A., B., & C., the trustees of his marriage 
settlement, he & A. & B. covenanted with A., B., 
& C., but not with them severally, that they, X., A., 
& B., or some of them, would pay the premiums on 
the policy. The premiums not having been paid, D., 
who had become a trustee in the place of C., & in 
whom, with A. & B., the benefit of the covenant 
had been vested, brought an action against X., A., 
& B., to enforce the covenant : — Held : (1) objec- 
tion to the validity of the covenant on the ground 
that two of the covenantors were also covenantees 
was one of substance, not merely one of form ; (2) 
no action would lie upon the covenant either at law 
or in equity ; (3) the action must be dismissed. — 
Ellis v. Kerr, [1910] 1 Ch. 529 ; 79 L. J. Ch. 29 ; 
, 102L.T.417; 64 Sol. Jo. 307. 

1 Annotation: — FoUd. Napier t>. Williams, [1911J 1 Ch. 361. 
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Sect* 1. — In general: Suh-eecU 2, C, Sects, 2^3 
4 : Sub-sects, I d; 2,A,(a) 

346. .] — A covenant by one with him- 

self & others jointly is void. If a lessee ijnrports to 
covenant with himself & other lessors jointly, al- 
though the covenant, if valid, is of such a kind as to 
run with the land, yet an assignee of the term is not 
bound in law or in equity. — Napier v, Williams, 
[1911] 1 Ch. 361 ; 80 L. J. Ch. 298 ; 104 L. T. 380 ; 
66 Sol. Jo. 235. 

347. When actionable — Between other parties. ] — 

By an indenture between A, & B., & B.’s wife A C., 
of one part, & D, & E., & C., of another part, it was 
recited that F., also party to the deed, had re- 
quested to have a certain farm mven up to him, in 
which B.’s wife was interested, he, F., giving sure- 
ties, namely, D., E., & C., forpayment of an annuity 
to B.’s wife ; it was witnessea that, in consideration 
of the covenants entered into by A., B., & his wife, 
& C., & of 10a., D., E. & C. covenanted with A., B., 
& his wife & O. , to pay the annuity. There followed 
covenants by A., B., for himself & his wife, & C. 
for quiet enjoyment, & for executing an assignment 
to F. when required. The deed was not executed 
by A. or B. In an action brought by A. & B. 
after the death of C. for breach of the covenant 
to pay the annuity : — Held : after O.’s death A. & 
B. might sue D.’s exors. (D. & E. being also dead) 
for non-payment ot the annuity, though the cove- 
nant for such payment was entered into by & to 0. 
— Hose & White v, Poulton (1831), 2 B. & Ad. 
322; 1L.,T.K.B.5; 109 E. R. 1348. 

Aunntafions ; — Distd. Boyce r. Edbrooke, [19031 1 Cli. 836. 
Ezpld. Ellis V. Kerr, [1910] 1 Ch. 5119. Refd. Hiimo v. Hol- 
land (1832), 2 Tyr. 575 ; Cardwell v. Lucas (1836). 2 M. & 
W. Ill; Dowhirst r. Jones (1864), 3 H. & C. 60. Mentd. 
Oooch V. Goodman (1842), 2 Q. B. 580. 

See, further. Deeds & Other Instruments. 

C, Other Contracts. 

348. Joint bailment — ^Action by joint bailors — 
Defence of delivery to one.] — Action by J. & two 
other pltfs. on a contract, on the deposit of goods 
by the three pltfs. with deft., not to give them up 
without the joint order of the three pltfs. Breach, 
that they were given up without the joint order. 
Plea, that they were given up to J., one of present 
pltfs., at his request. On demurrer : — Held : a good 
plea ; for J., being disabled from suing for what 
he himself procured, could not at law sue, though 
joining other pltfs. with him. — ^Brandon, Ellis 
& Haim Guedalla v. Scott & Robinson (1857), 7 
El. & Bl. 234 ; 26 L. J. Q. B. 103 ; 3 Jur. N. S. 362 ; 
5 W. R. 235 ; 119 E. R. 1234. 

Annotation: — Refd. Smith r. Johnson (1858), 3 H. & N. 222. 

349. Negotiable instrument — Same party liable & 
entitled to paymenuy— Assumpsit by A., B., & C. 
against D. as one of the indorsers of a promissory 
note drawn by E. in favour of C., D. & himself, then 
in partnership, &> by them indorsed to A., B., & C. ; 
plea in bar that C., one of pltfs., was liable as an 
indorser together with D. ; — Held : good on special 
demurrer. — ^Mainwartno, Mainwaring & Chat- 
teris V, Newman (1800), 2 Bos. & P. 120 ; 126 
E. R. 1190. 

Annotations: — Consd. Ex p. Bonbonus (1803), 8 Ves. 640. 
PoUd. Poster i». Word (1883), Cab. & KI. 168. Apld. Boyce 
V, Edbrooke, [1903] 1 Ch. 836. Refd. ElUs r. Kerr, [1910] 
1 Ch. 529. 

350. .}— Pltf., holder of shares in a co,, 

drew bills on the directors of the co. for goods fur- 
nished by him & his brother. The bills were 
accepted “ for the directors ” by the co.’s secretary, 
who had authority to accept bills drawn by pltf.’s 
brother ; — Held : pltf. could not recover on these 
bills against the CO. — Neale v, Turton (1827), 4 
Bingri49 ; 12 Moore, C. P. 306 ; 5 L. J. 0. S. C. P. 
133; JSOE.R. 725. 

Annotations : — Dittd. Beecham v. Smith (1858), E. B. & E. 
442. AM, Boyce v. Edbrooke, [1903] 1 Ch. 836 ; Ellis v. 
Kerr, [1910] 1 Ch. 529. 


351. .]— A member of a joint-stock CO. 

was employed by the co. as its agent to sell goods & 
received commission of 2 per cent, for his trouble, 
& 1 per cent, del credere for guaranteeing the pur- 
chaser. Having sold goods on account of the co., he 
drew on purchaser a bill of exchange, payable 
to his (the drawer’s) own order, & after it had been 
accepted he indorsed it to the actuary of the co. 
The latter indorsed it to another member, managing 
director, who purchased goods for the co. ; the co. 
was then indebted to him in a larger amount than 
the sum mentioned in the bill. The acceptor having 
become insolvent before the bill became due, the 
drawer received from him 10s. in the pound upon 
the amount of the bill by way of composition : — 
Held: (1) the indorsee being a member of the co., 
could not sue the drawer on tlie bill, as it was drawn 
by the latter on account of the co. ; (2) he could 
not recover the sum received by the drawer on the 
bill, because that money must be taken to have 
been received by him in his. character of a member 
of the CO., ifc not on his own account. — Teague v, 
Hubbard (1828), 8 B. & C. 345 ; Dan. & LI. 1 18 ; 
2 Man. & By. K. B. 369 ; 6 L. J. O. 8. K. B. 326 ; 
108 E. R. 1071. 

Annotation Refd. Beecham v. Smith (1868), E. B. Sc E. 442. 

352. Partnership transactions — Private debt to 
firm.] — A, being indebted in his individual capacity 
to a house in trade, of which he himself was partner, 
in a sum of money the amount of which could not 
be exactly ascertained, covenanted to pay the firm 
all his then debts, & such other debts as should 
accrue. A. died without having satisfied the original 

, debt, & having contracted further debts subse- 
I quent to execution of the deed : — Held : his exors . 

' two of wliom were i)artners in the house of trade, 
could not plead either of these debts by way of 
retainer, or as an outstanding specialty debt. 

Upon this deed no action could have been main- 
tained in a ct. of law against testator himself while 
living, or against his exors. after his decease, even if 
all the exors. had been strangers to the partnership 
(Lord Ellenborough, C..T.). — De Tabtet v. Shaw 
(1818), 1 B. & Aid. 664 ; 106 E. R. 244. 

Annotations : — Distd. He Morris’s Estate, Morris v, Morris 

(1874), 10 Ch. App. 68. PoUd. Ellis v, Korr, [1910J 1 Ch. 

529 

353. Two firms with common piHtner.] — 

Partners in a house of trade cannot maintain an 
action against partners in another house, of which 
one of the partners in pltf.’s house is also a member, 
for transactions which took place while he was 
artner in both houses, whether the action be 
rought in the lifetime of the common partner, or 
after his decease. After his decease the surviving 
partners of one house may sue the surviving partners 
of the other upon transactions subsequent to the 
decease of the common partner. — Bosanquet v, 
Wray (1815), 6 Taunt. 597 ; 2 Marsh. 319 ; 128 
E R 1167 

’ Polld. Chitty V. NalBh (1834), 2 Dowl. 511. 

Apld. Mills V. Fowkos (1839), 2 Am. 62. Dutd. Bosanquet 

V. Woodford (1843), 6 Q. B. 310; Beecham v. Smith 

(1858), E. B. & E.442. 

Sub-bect. 3. — Rights & Liabilities of 
Strangers under Contracts. 

See Agency ; Companies ; Contract ; In- 
fants & Children, 

Sect. 2.--THE CROWN. 

Actions by the Crown as plaintiff ; see Consti- 
tutional Law. 

Actions against the Crown as defendant : see 
Constitutional Law. 

Petitions of right against the Crown ; see 
Crown Practice. 

Acts of State: see Public Authorities & 
Public Officers. 
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Sect. 3.— CROWN SERVANTS. ! 

Actions by the Attorney- General : see CoN- j 
STITUTIONAL LAW ; HIGHWAYS, STREETS & 
Bridges ; Injunction ; Nuisance ; Practice 
& Procedure, 

Actions by Crown servants : see Constitu- 
tional Law. 

Actions against Crown servants : see Con- 
stitutional Law. 

Petitions of right against Government depart- 
ments I see Crown Practice. i 

Acts of State: see Public Authorities & 
Public Officers. 

Executive powers, exerrmtions in exercise of : 
see PUBLIC Authorities & Public Officers. 

Judicial powers, exemptions in exercise of : 
see Public authorities & Public Officers. 

Sect. 4.~-F0REIGN SOVEREIGNS AND 
GOVERNMENTS. 

Sub-sect. 1. — Acts of State op Foreign 
Governments : see Public Authorities 
&; Public Officers. 

Sub-sect. 2. — In their Private Capacity. 

A. As Plaintiffs. 

(a) In General. 

354. Right to sue — ^At law and In equity.] — M., as 

agent for the King of Spain, received from the ; 
lYench Govt, a sum of money, which that Govt. | 
had agreed to pay to the King of Spain in satisfac- | 
tion of the claims of certain Spanish subjects in i 
Prance. M. brought the money to England, & | 
deposited a considerable portion of it in the hands * 
of H. & Co., of L. The King of Spain applied to M. ' 
for the money, & M. refused to deliver it, on the 
pretence that ho was bound to pay only to such ! 
subjects of Spain as should be foimd iiltimately 
entitled to it. Bill in the name of the King of 
Spain against M. (out of the jurisdiction) <fe against 
H. & Co. for discovery, & payment of the money into 
ct. A demurrer to the bill for want of parties, etc., 
but chiefly on the ground that it had never been 
held that a foreign sovereign could sue in equity in 
England, was overruled. A foreign sovereign has 
a right to sue in England in equity as well as 
at law. In this case, the King of Spain was the 
only party entitled to the money in the first in- 
stance. — Hullet V. Spain (King) (1828), 1 Dow. 
& Cl. 169 ; 6 E. R. 488, H. L. ; suh nom. SIpain 
(King) v. Hullett &: Widder, 2 State Tr. N. S. 
305. 

Rofd. Glyn v. Soares (1836), 1 Y. & C. Ex. 

644 ; Brunswick v. Hanover (1844), 6 Boav. 1 ; Two Sicilies 

V. Willcox (1851), 1 Sim. N. S. 301 ; U.S.A. v. Wanner 

(1867),L. R. 3 Eq. 724. Mentd. Portuffal v. Russell (1861), 

31 L. J. Ch. 34 ; U.S.A. v. Prioloau, Prloleau v. U.S.A. 

(1865), 35 L. J. Ch.7. 

355. •] — A bill could not be maintained by 

a sovereign prince in India, against- the East India 
Co. for an account of money, etc., advanced & 
paid in consequence of treaties in the nature of 
federal conventions, for the protection of their 
respective territories. — ^Arcot (Nabob) v. East 
India Co. (1793), 4 Bro. C. C. 180 ; 29 E. R. 841 ; 
sub nom. Carnatic (Nabob) v. East India Co., 2 i 
Ves. 56. I 

Annotations : — Oonsd. Secretary of State In Council of India 

V. Kamachpe Boye Sahaba (1859), 13 Moo. P. C. C. 22, 

P. C. Ezidd. Doss V. Secretary of State for India (1875), 

L. R. 19 Eq. 509. Oixisd. Companhia de Mocamblqiie v. 

British South Africa Co., [1892] 2 Q. B. 358. C. A. Rofd. 

West Rand Central Gold Mining v. R., [19051 2 K. B. 391 ; 

SaUman V. Secretary of State for India, [1906] 1 K. B. 

356. Wrong committed by British subject.] 

— Austria v. Day & Kossuth, No. 362, post. 

For full anna., see S. O. No. 362, post. j 

357. Description of plaintiff republic.] — ^A foreign | 
sovereign State adopting the republican form of | 


govt. & recognised by H.M. Govt., can sue in the 
cts. in its own name so recognised. Such a State is 
not bound to sue in the name of any officer of the 
Govt, or to join as co-pltf. any such officer on whom 
process may be served, & who may be called upon 
to give discovery upon a cross-bill. 

The ct. may stay proceedings in the original suit 
until the means of discovery are secured in the 
cross-suit (Lord C?hetji8POrd,C., & Lord Cairns, 
L.J.).— U.S.A. V. Wagner (1867), 2 Ch. App. 582 ; 
36 L. J. Ch. 024 ; 16 L. T. 646 ; 15 W. R. 1026, 
C. A. S. C. No. 380, post. 

Annotations: — Apld. Liberia Republic v. Imperial Bank 
(1873), L. R. 16 Eq. 179. Folld. Ponedo v. Johnson (1873), 
29 L. T. 452 ; Peru Kepublic v. Weffuelin, Wecruelin v. 
Peru Republic (1875), L. R. 20 Eq. 140, Beid. Costa 
Rica Republic v. Erlanprer (1875), 1 Ch. 1). 171, C. A. 
Mentd. welsbach Incandescent Gas Llffht Co. v. New 
Sunlight Incandescent Co. (1900), 83 L. T. 58, C. A. 

358. When insufficient,] — A foreign State 

may sue in this ct. ; but where a bill was filed by 
“ the Govt, of the State of C. & Don H., a citizen of 
that State, & Minister Plenipotentiary from the 
samo to the ct. of His Britannic Majesty, & now 
residing in the county of M.,” a general demurrer 
was allowed to the bill, because the description of 
pltfs. did not enable defts. to know upon whom 
process was to be served in case a cross- bill were 
filed. — Columbian Government v. Rothschild 
(1826), 1 Sim. 94 ; 2 State Tr. N. S. App. 988 ; .5 
L. J. O. S. Ch. 43 ; 57 E. R. 514. 

Annotetiions : — Expld. IMoleau v. U.S.A. (1806), L. 11. 2 E<i. 
659; U.S.A. V. Warner (1867), 2 Ch. App. 582. Re!d. 
Hiillctt V. Spain (1828), 2 Bit. N. S. 31 ; Spain v. Hullett 
(1833), 7 Bli. N. S. 359. Mentd. Jervis v. Berridge (1873), 
21 W. R. 395, C. A. 

(b) Revolutionary Governments. 

359. Not recognised, If not acknowledged here.] — 

Where a party was only the confidential agent of 
one of the powers contending in Chile for the mas- 
* tery, the ct. refused to consider him as the agent of a 
foreign Govt. — Chili Republic v. Rothschild, 
Chili Republic v. Baring, [1891] W. N. 138, 

360. .] — -Qu. : whether a foreign State, not 

acknowledged by England (viz., the Govt, of 
Switzerland, in consequence of the revolution, suing 
for stock vested in trustees by the former Govt.), 
can maintain a suit in England. — Dolder v. 
Huntingfield (Lord), St. Didier Hunting- 
field (Lord) (1805), 11 Ves. 283 ; 32 E. R. 1097. 

Annotations : — Coilid. Peru Republic v. Dreyfus (1888), 38 
Ch. D. 348. C. A. Reid. Hullett v. Spain (1828), 2 Bli. 
N. S. 31. Mentd. Faulder v. Stuart (1806), 11 Ves. 296 ; 
Ai?ar V. Roffeut’s Canal Co. (1815), Coop. G. 212 ; John 
V. Dacie (1824), 13 Price, d32 ; Brunswick v. Hanover 
(1844), 13 L. J. (^Jh. 107 ; Mason v. Wakeman (1848), 2 Ph. 
516. 

361. Rights of legitimate sovere^^n — Claim to 
property.}— During a revolution in Sicily the revo- 
lutionary Govt, sent defts., natives & inhabi- 
tants of Sicily, as envoys to England, & after- 
wards remitted to them moneys, which had been 
contributed by many thousands of the inhabitants 
of Sicily, ^vith directions to purchase a steamship 
therewith, & defts. applied the moneys accordingly. 
The lawfiil sovereign of Sicily, after he had re- 
established his authority, filed a bill claiming the 
ship, which still remained in the port of London. 
Defts., in their answer, admitted the i^ossessionpf 
documents relating to the matters in the bill, but 
said they held them as agents on behalf of the per- 
sons who entrusted them with the moneys, & sub- 
mitted, in the absence of such persons, they ought 
not to be ordered to produce the documents : — 
Held: (1) production would be ordered, because 
pltf. represented the contributors of the moneys, & 
the revolutionary Govt, being at an end, defts. had 
either ceased to be agents or trustees for any one or 
had become agents or trustees for pltf. ; (2) the 
King, who had re-established his authority, was 
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Sect* 4. — Foreign Sovereigns 6b Governments: Sub^ 
sect 2, A. (6), j c), <&: {d)y i *, ii* , 
entitled to sue for one of the ships, which remained 
in the port of London ; (3) the persons who made 
'the remittance were not necessary parties to the i 
suit. — Two SiciUES (King) v. Willcox (1850-1), 1 i 
Sim. N. S. 301 ; 7 State Tr. N. S. 1049 ; 20 L. J. Ch. i 
417 ; 15 Jur. 214 ; 01 E. K. 110 ; sub nonu Two ; 
Sicilies ( King) v. Peninsular <to Oriental Steam ‘ 
Packet Co., 19 L. J. Oh. 202. 

Annotations: — Re!d. Austria r. Day (1861), 3 Do O. F. & J. ; 
217 ; U.S.A. V. Prioleau (18(i.'i), 2 Hem. & M, 559 ; Hen* , 
nessy v. Wrii?ht (1888), 4 T. J.. R. 597. Mentd. U.S.A. v. 
McRae (1867), Ch. App. 79. 

362. Protection of currency.] — The actual | 

reigning sovereign of a foreign State in amity with 
Gt. Britain is entitled to sue in this ct. & to obtain 
an injunction to prevent the issuing of monetary ' 
notes manufactured in England, purporting to be : 
notes of that foreign Sta^, but having no sanction ' 
from its Govt., if the ct. is satisfied that some sub- 
stantial injury will thereby accrue to the property ; 
of such foreign State & to that of pltf.’s subjects, i 
whom he has a right to represent. | 

Monetary notes having been manufactured in 
England, purporting to be sanctioned by the i 
State of Hungary, A. signed by K., a native of ■ 
Hungary, resident in England, “ in the name of the 
nation,” but ^vhich were imauthorised by the ! 
existing Govt., an injunction was granted to re- 1 
strain their issue, & they were ordered to be deli- ! 
vered up to be cancelled at the suit of the Emi>eror • 
of Austria as King de facto of Hungary. 

A foreign sovereign may sue in our cts. for a 
wrong done to him by an English subject, unau- 
thoiised by the English Govt., in respect of pro- ; 
perty belonging to that foreign sovereign, either in ; 
nis individual or corporate capacity (Lord Camp- ; 
BELL, C.). — Austria (Empf:ror) v. Day <& Kos- ' 
SUTH (1801), 3 DeG. F. J. 217 ; 30 L. J. Oh. 090 ; j 
4 L. T. 494 ; 7 Jur. JS. S. 039 ; 9 W. K. 712 ; 45 i 
E. K. 801,C. A. S. 0. No. 356, anec. i 

Annotations : Distd. U.S.A. r. McRae (1867), L. R. 4 Eq. 
327. Mentd. Portugal v. RussoJl (1861), 31 h. J. Ch. 34 ; 
A.-(i. V. Sillem (1863), 2 H. & C. 431 ; R. v. Sillem (1864), 
11 L. T. 223 ; AiriHworth v. Walmsloy (1866), I. R. 1 Eq. 
518 ; Springhead Spinning Co. v. Riley (1868), L. R. 6 Eq. 
551 ; Mulkern v. Ward (1872), L. R. 13 Eq. 619; PattiBSon 
V. Gilford (1874), L. R. 18 Eq. 259 ; Prudential Afisce. r. 
Knott (1875), 10 Ch. App. 142 ; Levy v. Walker (1879), i 
10 Ch. D. 436, C. A. ; Hole v. Bradbury (1879), 12 Ch. D. 
886 ; lie Riviere ’h Trade Mk. (1884), 26 Ch. D. 48, C. A. ; 
Foster v. Globe Venture SynditJate (1900), 82 L. T. 253; 
Stevens v, Chown, Stevens v. Clark, [1901] 1 Ch. 894. 

363. Limitations on rights.] — Where the 

sovereign power in a State is for a time dc/ac/o exer- 
cised by an usurping individual or body tiie original 
sovereign on restora tion is entitled on the ground of 
jus in rem to all public property which exist/ed be- 
fore the usurpation, & is found in specie after its 
termination, &; he also becomes entitled jure 
successionis to all other public i^roperty of the 
usurper. In an English ct. of equity the latter 
right can only be enforced subject to the same corre- 
lative rights & obligations as if the usurper himself 
were seeking to enforce it. The original sovereign 
cannot have a decree for an account against an 
agent of the usurper, unless he submits to be bound 
by all such obligations as would have been binding 
upon the usurper if pltf. — U.S.A. v* McRae (1869), 
L. R. 8 Eq. 69 ; 38 L. J. Ch. 406 ; 20 L. T. 476 ; 17 
W. R. 764. 

Annotations : — Refd. Poni Republic v. Dreyfus (1888), 38 
Ch. D. 348 ; Chili Republic v. London Sc River Plate Bank 
(1894), 10 T. L. R. 668, C. A. ; West Rand Central Gold 
Mining Co. v. R., [1905] 2 K. B. 391. 

364. .] — ^An action was brought by 

the de jure Govt, of Peru against defts., claiming to 
set aaide an agreement of compromise of May 29, 
1886, to have an account taken of all dealings Sn 
transactions between pltfs. & defts. under an agree- 


1 ment of June, 1876, & consequential relief. Defts. 

moved imder R. S. C., O. 25, r. 4, to strike out the 
I statement of claim, which sought relief on the foot- 
ing that a compromise of certain disputes between 
a foreign de facto Govt, (recognised by this country) 
& defts. was not binding upon pltfs. the succeeding 
dejure Govt. : — Hetd : the statement of claim must 
be struck out as (1) the acts of a foreign de facto & 
recognised Govt, by their duly authorised agents 
must be treated by the tribunals of this country as 
binding upon their de jure successors ; (2) the de 
jure Govt., after retaining with full knowledge of 
the facts the money paid to their predecessors as 
one of the terms of compromise, could not after- 
wards repudiate the arrangement.— Peru Republic 
p. Pfjiuvian Guano Co. (1887), 36 Ch. D. 489 ; 56 
L. .T. Ch. 1081 ; .57 L. T. 337 ; 36 W. R. 217 ; 3 
T. L. R. 848. 

For full anus., see Public Authorities & Public 
Officers. 

(c) Proceedings by Agents. 

365. Action maintainable — Contract with agent 
in official capacity.] — There is no such rule as that 
the monarch or other titular head of a foreign sove- 
reign State is the only person who can sue here in 
respect of the public property or interest of that 
State. 

The Spanish Minister of Marine in Madrid & two 
other persons brought an action in the Ct. of Sess. 
against resp. for damages for failure to deliver war- 
ships within the time stipulated by contract. The 
parties to the contract were described as “ The 
Chief of the Spanish Royal Navy Commission,*' &; 
“ the Commissary of the Commission (mentioning 
their names) both in the name & representation of 
the Spanish Minister of Marine in Madrid, herein- 
after called the Spanish Govt, on the one part,” & 
reaps, (a shipbuilding co. in Scotland) on the other 
part ; — Held : the Spanish Minister of Marine for 
the time being was entitled to maintain the action 
though not Minister of Marine at the date of the 
contract. — Yzquierdo v. Clydebank Engineer- 
ing & Shipbuilding Co., Ltd., [1902] A. C. 524 ; 71 
L. J. P. C. 94 ; 87 L. T. 339 ; 18 T. L. R. 773, H. L. 

For full anus, see Contract. 

366. Action not maintainable — Inferior against 
superior.} — A subordinate officer of a foreira Govt, 
cannot without its authority file a bill in the name 
of his Govt, against the superior officer in this coun- 
try. — Liberia Republic v. Imperial Bank, JyrD, 
& CaiNERY (1871), 25 L. T. 866. 

367. Evidence of authority.] — ^Application was 
made for a grant of administration to the agent of 
the Elector of Hesse, a foreign prince, for recovery 
of a debt due to the lato Elector from the estate of 
the late Duke of York : — Held : administration 
should bo granted for the purpose of substantiating 
proceedings in Ch. ; but the ct. declined to extend it 
to the receipt of the debt without some further 
authority from the Elector or his Minister of State 
than mere instructions to recover the debt. Subse- 
quently a power of attorney from the Minister of 
State executed by the directions of the Elector of 
Hesse was produced, & the ct. revoked the adminis- 
tration granted as above & decreed a new adminis- 
tration limited to further proceedings in Oh. & to 
the r ceipt of the said debt. — In the Goods of 
Hesse, (Elector) (1827), 1 Hag. Ecc. 93; 162 
E. R. 618. 

Annotations : — Reid. Faulkner i?. Daniel (1843), 3 Hare, 199 

Davies r. Chanter (1847), 10 L. T. 0. S. 477. 

(d) Effect of suing. 
i. In General. 

368. Submission to Jurisdiction.]— A foreign 
prince who comes voluntarily as a suitor into a 
ct. of law in England becomes subject, as to all 
matters connected with that suit, the jurisdic- 



Part III. — ^Who may Sue and be Sued. 47 


tion of the ct. — RoTnecHiLD v . Portugal (Queen) 
(1839), 3 Y. & C. Ex. 594 ; 160 E. R. 838. 

369. .] — PRIOLEAU V. U.8.A.,Nos. 373, 379, 

For full amis., see S. 0. No. 379, post. 

ii. Security for Coats. 

370. Liable to give.] — If an independent foreign 
sovereign seeks to enforce performance of a com- 
mercial contract in the English cts. he will be liable 
to give security for costs. Deft, is not too late in 
his application if he applies promptly aflor delivery 
of a materially amended declaration, although he 
has pleaded to the original declaration. Semble : 
if deft does not require a stay of proceedings, it is 
incumbent on pltf. to show that deft, has not 
applied to pltf. for security previous to obtaining 
the rule. — Greece (King) v. Wright (1837), 6 
Dowl. 12 ; Will, Woll. & Dav. 594 ; 1 Jur. 944. 

AnnotaiUms : — FoUd. Ediiiburph & Leith Ry. (’o. r. Dawson 

(1839), 7 Dowl. 573. Refd. U.^.A. r. Wafi-iier (18C7), L. K. 

.3 Eq. 724. 

371. .] — If an independent foreign sovereign 

seeks to enforce performance of a commercial con- 
tract in the English cts. he will be liable to give 
security for costs. — B razti. (Emperor) v. Rorin- 
f^ON (1837), 6 Ad. El. 801 ; 5 Dowl. 522 ; 0 L. J. 
K. B. 108 ; 1 Nev. & P, K. B. 817 ; Will. Woll. & 
Dav. 278; 112 E. R. 308. 

Annotations :—FoM. Greece v. Wriffht (1837). 6 Dowl. 12. 

Reid. U.S.A. V. Wa[?m‘r (18C7). I.. R. 3 Kq. 724 ; The 

Cniarkieh (1873), L. R. 4 A. & E. 59. 

iii. Counterclaims. 

372. Cross-bill — ^Answer.] — A foreign sovereign 
prince, being declared cm titled to sue in the English 
Ot. of Oh. in his political capacity, claimed the privi- 
lege of putting in an answer, by his agent, or with- 
out oath or signature, to a cross-bill, tiled against 
him by defts., to his original bill ; — Held : he stood 
on the same footing with ordinary suitors as to the 
rules practice of the ct., & was bound, like them, 
to answer a cross- bill personally & upon oath. — 
Spain (King) v. Hult.ett (1833), 7 Bli, N. S. 359 ; 
1 Cl. & Fin. 3.33 ; 5 E. K. 808. 

Annotations : — Refd. Glyn v. SoarcK (1836), 1 Y. & ('. Ex. 

644; Brunswick v. Hanover (1844), 6 Bcav. 1 ; Taylorn 

V. Carpenter (1847), 9 L. T. G. 8. 514 ; Kingrslord v. 

' W. Ry. Co. (1864), 16 C. B. N. 8. 761; Prioleaii v. 

U.S.A. (1866), L. R. 2 Eq, 659 ; U.S.A. v. Watfner (1807), 

L. R. 3 Eq. 724. Mentd. Portugal v. Glyn (1837-40), 7 

C1.& Pin. 466 ; Austria v. Day (1861), Do G. F. & J. 217. 

373. .] — PRIOLEAU V. U.S.A., No. 309, 

ante^ No. 379, post. 

For full anns., see S. C. No. 379, post. 

374. Liability to counterclaim — Or cross-action.]— 
Strousberg V. Costa Rica Republic, No. 389, post. 

For full anns., see S. C., No. 3^9, post. 

376. Security — Admiralty Court.] — ^Where 

a foreign Govt, is pltf. in an action of damage in 
the Afimlty. Ct. the ct. has jurisdiction, under 
Admlty. Ct. Act, 1801 (c. 10), s. 34, to order the 
action by pltf. to be stayed until security has been 
given to meet the damages claimed by deft. — ^T he 
Newbattle (1885), 10 P. D. 33 ; 54 L. J. P. 
10 ; 62 L. T. 15 ; 33 W. R. 318 ; 5 Asp. M. L. C. 
N. 8. 350, C. A. 

376. Limitations on liability.] — ^Where in 

an action for the appointment of new trustees of a 
fund deft, counterclaimed for damages for libel : — 
Held : (1) the ct. would, as a rule, strike out the 
counterclaim & leave deft, to bring an independent 
action in respect of the libel ; (2) the fact that pltfs. 
were a foreign Govt, against whom deft, could not 
bring an acSion for libel was not sufficient reason 
for allowing him to proceed by counterclaim so as 
to take advantage of the circumstance that pltfs. 
had, by bringing their action, submitted to the 
jurisdiction of the ct., & pltfs. should be treated 
as having submitted to the jurisdiction only as 


I regards matters properly raisable in their action ; 

I (3) as a matter of discretion in the particular case, 

J a counterclaim so foreign to the subject-matter of 
the action must be struck out under K. 8. O., 0. 19, 

I r. 3, independently of the question of jurisdiction. 

! — South African Repubuo v. La Compagnie 
i PBANCO-BbLGE DU ClIEMlN DE EeR DU NORD, 

; [1897] 2 Ch. 487 ; 60 L. J. Ch. 747 ; 77 L. T. 241 ; 

; 46 W. R. 67, C. A. 

' Annotations: — Apld. Factories Insce. v. Anglo-Scottlah 
' General Commeroial Xusce. (1913), 29 T. L. K. 312. 

! Refd. Soutn African Republic v. Transvaal Northern Ry. 

' GO. (1897), 67 L. J. Ch. 92; South Airicau Republic 

V. La Compagnie Franco- Beige du Chemln de Fer du Nord, 

11898J } 

iv. Discovery* 

377. Discovery.] — A foreign prince who sues in the 
name of an agent in a ct. of law in England can- 

I not be called upon to answer a bill for discovery 
I in aid of the defence at law as he is not a i^arty to 
! the record. — Portugal v. Glyn, No. 378, post. 

378. .] — A loan raised in 1833 for Don 

Miguel, as King of l^ortiigal, for the use of his Govt., 
consisted partly of bills of exchange, in two parts, 
drawn upon bankers in London, who accepted the 
first parts in tlie course of their business for a cus- 

I tomer. The second parts, having been remitted 
to the treasury of i'ortugal, indorsed to the trea- 
surer of the royal treasury there, on account of the 
loan, came, after the dethronement of Don Miguel, 
into the possession of QueenDonnaMaria, and were 
by lier orders indorsed by the treasurer to S. in 
Ijondon, with instructions to recover the amount. 
An action having been brought by 8. on the bills 
against the acceptors, they filed a bill of discovery, 

, in aid of their defence, against him and the (Jueen 
! of Portugal, charging that she was interested in the 
' bills of exchange : — Held : as the Queen of Por- 
i tugal was not a party to the record at law% she was 
I not a proper party to the bill of discovery. — Por- 
tugal (Queen) v. Glyn (1840), 7 Cl. &Fm. 466 ; 
7 E. R. 1147, H. L. 

379. .] — sovereign Power, whether amen- 
able to the jurisdiction of thect. or not, & wdiether 
cai)able of deposing on oath or not, if it commence 

I proceedings for relief in this ct., must conform to 
i the practice & regulations for administration of 
justice laid dowm by the ct. 

Where the United States of America commenced 
proceedings by bill against defts., British subjects, 
for relief with respect to the sale of certain shix)- 
ments of cotton, & defts. had filed a ci oss-bill pray- 
ing discovery against the United States of America 
by its President, & defts. to the cross- bill had not 
filed any answer: — Held: (1) the proceedings in 
the original suit should be stayed until defts. in the 
cross-suit had put in a full & sufficient answer to 
the cross-bill of discovery ; (2) the President was 
improperly made a party deft, to the bill. — P rio- 
V. U.S.A. & .loHNSON (1866), L. K. 2 Eq. 

I 659 ; sub nom. U.S.A. v. Prioleau, Prioi.eau v. 

I T.J.vS.A.,36 L. J.Ch.36;14L. T. 700; 12Jur.N. S. 

I 724 ; 14 W. R. 1012. 8. C. Nos. 369, 373, ante. 
Annotnticnis:—^.^. U.S.A. v. Warner (1867), 2 Ch, App. 582, 

C. A. Reid. South African Republic v. La Compagnie 

Franco-Bolgo du Chemln de Fer du Nord, [1897] 2 Cli. 

, 487, C. A. 

380. •] — ^U.S.A, V. Wagner, No. 357, ante. 

For full anns., see S. C. No. 357, ante. 

381. .] — The proceedings in an original suit 

by a foreign Govt, were stayed until pltis. therein 
should furnish the name or names of some person or 
persons who could give proper discovery on oath if 
made deft, or defts. to the cross-bill. — ^Peru Re- 
public V. Weguelin, Weguelin V. Peru Re- 
public (1875), L. R. 20 Eq. 140 ; 44 L. J. Ch. 683 ; 
32 L T. 426 ; 23 W. R. 776. 

Annotation : — Reid. Coata Rica Republic r. Erlanger (1876), 

1 Ch, D. 171, 0. A. 
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Action. 


Sect 4 . — Foreign Sovereigns db Governments : Sub- 
sect. 2, A. {d)fiv., db B, (a), (6), dh (c ).] 

382. .] — Where deft, to a suit brought by a 

foreign sovereign State hied a cross* bill against such 
State & the President thereof as deft, for the pur- 
poses of discovery, & no ai)pearance was entered to 
such cross- bill, a motion to stay all proceedings in the 
original suit until appearance should be entered 
was granted so far as the State was concerned but 
refused so far as the President was concerned. The 
practice is the same in the case of a foreign Govt, 
as in the case of a corpn. — Costa Rica Republic v. 
Erlanger (1875). 1 Ch. D. 171 ; 45 L. .T. Ch. 146 ; 
24 W. R. 151 ; 1 Char. Pr. Cas. 110, C. A. 

^nn^ia^ion.— 'Reid. Willis v, Baddeley, [1892] 2 Q. B. 324, 

C. A. 

383. Right to discovery — ^Limitations on.] — Bill 

by the United States of America against an agent 
in England of the Confederate States for discovery 
& payment of moneys received by him as such 
agent. Plea of an Act of Congress declaring forfei- 
ture of property of persons holding office or agency 
under the Confederate Govt. Aveiment that pltfs. 
had instituted proceedings for forfeiture of pro- 
perty of deft, in Alabama, & that discovery would 
expose him to forfeiture of such property, unless 
pltfs. waived their claim to it: — Held: the plea 
was a bar to the discovery only, but not to the 
relief sought.— U.S. A. r. McRae (1867), 3 Ch. App. 
79 ; 37 L. J. Ch. 129 ; 17 L. T. 428 ; 10 W. R. 377, 
0. A. 

AnnotatUms : — Refd. Derbyshire County Council, [1896] 

2 Q. B. 297, C. A. Mentd. Copin v. Adamson, Copin r. 

Strachan (1874), 31 L. T. 242. 

13. As Defendants. 

(a) In General. 

384. Immune from Jurisdiction.] — ^An action can- 
not be maintained in any English ct. against a 
foreign potentate for anything done or omitted to 
be done by him in his public capacity as represen- 
tative of the nation of which he is the head ; & no 
English ct. has jurisdiction to entertain any com- 
plaints against him in that capacity. 

Where a plaint was entered in the Lord Mayor’s 
Ct. against the Queen of Portugal “ as reigning 
sovereign & supremo head of the nation of Por- 
tugal ” to recover a debt alleged to be due from the 
Portuguese Govt., & a foreign attachment had 
issued according to the custom of London, the ct. 
made absolute a rule for prohibition to restrain pro- 
ceedings in the action & in the attachment. The 
same principle was applied to a case where a plaint 
was entered in the Lord Mayor’s Ct, against the 
Queen of Spain, not expressly as reigning sovereign 
& head of the Spanish nation, but where it appeared 
by affidavit that pltf.’s sole cause of action arose 
upon a Spanish Govt, bond purporting to have 
been issued imder a decree of the Cortes sanctioned 
by the Regent of Spain, in the name of the Queen, 
then a minor. The writ of prohibition may in such 
cases be granted on the application of the Queen 
(deft.) before she has appeared to the action in the 
Lord Mayor’s Ct. ; or on the application of the 
garnishee, either before or after he has pleaded nil 
debet . — Wadsworth v. Spain (Queen), De Haber 
V. Portugal (Queen) (1851), 17 Q. B. 171; 8 
State Tr. N. S. 53 ; 20 L. J. Q. B. 488 ; 10 Jur. 164 ; 


117 E. R. 1246 ; sub nom. R. v. London Corpn., 
lie Wordsworth v. Spain (Queen), Re De Haber 
V. Portugal (Queen), 18 L. T. O. S. 39, 40. 

Annotatiimfi : — Re!d. Westoby r.'Day (1863), 2 E. & B.60d; 
Qladstono v. Musurus Bey (1862), 1 New Rep. 178 ; 
London Corpn. r.Cox (1867), L.R. 2 H.L. 239 : Larlvlero 
fj. Morgan (1872), 7 Ch. App. 660 ; Cooke v. GUI (1873), 
L. R. 8 C. P. 107 ; Whlnnoy v. Schmidt (1878), L. R. 8 
C. P. 118 ; The Chorkieh (1873), L. R. 4 A. & E. 59 ; The 
Porloment Beige (1880), 5 P. D. 197, C. A. Mentd. Ports- 
mouth V. Inolosure Comrs. (1861), 3 L. T. 779 ; Cox v. 
London Corpn. (1862), 32 L. J. Ex. 64 ; Klngsford v. G. W. 
Ry. Co. (1864). 10 Jur. N. S. 804 ; Frith v. Guppy (1866), 
L. R. 2 C. P. 32 ; Worthington tJ. Jeffries (1875), L. R, 
10 C. P. 379 ; Mighell o. Johore, [1894] 1 Q. B. 140, C. A. ; 
The Broadmayno, [1916] 1 P. 64, C. A. 

385 . .]— Brunswick v. Hanover, No. 403, 

post. 

i For full aims, see S. C. No. 403, post. 

386 . .] — Munden V. Brunswick, Nos. 391, 

401, post. 

For full anus, see S. C. No. 401, post. 

387 . .}-^An independent foreign sovereign 

is entitled to immunity from civil proceedings in 
the cts. of this country unless upon being su^ he 
elects to waive his privilege & submit to the juris- 
diction. — Mighell v. Johore, Nos. 394, 404, 406, 
post. 

Annotaiion : — Refd. He Suarez, Suarez v. Suarez [19171 2 
Ch. 131. 

For full anus., see S. C. No. 394, post. 

388 . Divorce.] — A foreign sovereign cannot 

be made a co-resp. in a suit for divorce in the High 
Ct. in England ; where a prince has been named as 
co-resp. in a petition, the ct. will, on proof of his 
status, order Ids name to be struck out. — Statham 
V. Statham & Baroda (Oaekwar), [1912] P. 92 : 
81 L. J. P. 33 ; 106 L. T. 991 ; 28 T. L. R. 180. 
S. C. Nos. 405, 408, post. 

Admiralty.]— Admiralty. 

(b) Exceptions to the Rule, 

389 . Administration of fund — Counterclaim.] — 

To attempt to make a foreign sovereign or Stat-e 
amenable to the jurisdiction of our cts. would be 
offensive to the spirit & principles of international 
law, & a foreign sovereign or State cannot be served 
with a writ or other process of our cts. The only 
apparent exceptions to this rule are : (1) Where a 
foreign sovereign or State has come into our cts. to 
seek redress against deft., in which case deft, may 
assert any claim ho has by way of counterclaim or 
cross-action in order that complete justice may bo 
done. (2) Whore both pltf. & a foreign sovereign 
or State have claims upon funds in the hands of 
third persons within the jurisdiction of the English 
cts., in which case the foreign sovereign or State 
may be joined as deft, in order to be enabled to 
assert any claim to the funds in question. — 
Strousbero V. Costa Rica Republic (1880), 44 
L. T. 199 ; 29 W. R. 126, 0. A. H. C. No. 374, ante. 
Annotations: — Consd. South African Republic v. Traneraal 
Northern Ry. Co. (1897). 67 L. J. Ch. 92 ; South African 
Republic v. La Compagnie Franco-Beige du Chcmln do 
Fer du Nord, [18981 1 Ch. 190. Refd. Mighell v. Johore, 
[1894] 1 Q. B. 149, C. A. 

390. ,] — If a foreign Govt, or State having 

notice of a suit instituted in England for the 
administration of a fund in which it is entitled to 
claim an interest does not appear & submit its 
rights to the jurisdiction of the ct., the ct. wull 
proceed in its absence. 


PARTni.SECT.4,SUB4lECT.2.— B (a). 

8841. Immune from Jurisdiction .] — 
An Independent sovereign prince is 
privileged from suit in the Cts, of 
British India. The Thakur of Palltana 
Is an Independent sovereign prince. — 
Ladkuvabbai V . Sabsangji Pbatab- 
BANQJI (1870), 7 Bom. O. C. 160. — IND. 

38411. .]— The Rajah of Hill 

Tipperah is a sovereign prince within 
Oh. KXVIII. of Act X. of 1877 (India), 


& cannot be sued personally in the Cts. 
of British India except under the oondi- 
lions specified in s. 433 of that Act. 
The fact of a deft, not subject to the 
jurisdiotion of a ct. having waived his 
privilege in previous suits against him 
does not give the ct. jurisdiction to 
entertain a suit against him in which ho 
pleads that he is not subject to such 
Jurisdiction. 

A member of the royal family of Hill 
Tipperah brought a suit against the 


Rajah to have it declared that with 
respect to certain land forming portion 
of the possessions of the Rajah, he was 
entitled to the post of^ubaraj Sc to 
succeed to such land on the death of the 
Rajah HaZd ; the British Cts. had no 
Jurisdiotion to entertain the suit, it not 
being one for immovable property. — 
Brbb Chundbb Mantkkta V . Raj 
COOMAR NOBODBEP CHUKDBR DBB 
BURBiono (188.3), J. L. R. 9 Calc. 635 f 
12 0. L. R. 465.— IND. 
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Part III. — ^Who may Sue and be Sued. 


In Nov., 1870, the French Govt, instructed their 
bankers in London to open a special credit in 
favour of pltf. for £40,000, to be paid to him rate- 
ablv as certain goods contracted to be supplied by 
pltf. should be delivered. Part of the contract was 
performed, &; a proportionate part of the money 
was paid to pltf., but a dispute naving aiisen as to 
the rest of the contract, pltf. filed his bill against 
the bankers the French Republic for a declara- 
tion & performance of the trusts of tbe residue of 
the £40,000. The French Republic did not ap- 
pear : — Held : the ct. had jurisdiction over the 
fund, & in the absence of the l^Yench Republic 
would proceed to ascertain as it best could the 
rights of tbe parties who appeared. — Morgan v. 
Lariviere (1875), L. R. 7 H. L. 423 ; 44 L. J. Ch. 
457 ; 32 L. T. 41 ; 23 W. R. 537 ; affg. S. C. suh 
now. Larivierk v. Morq vn (1872), 7 Ch. App. 550. 
Amnotaiions Refd. The Charkich (1873), L. R. 4 A. & E. 

59 ; Foreign Bondholders Corpn. v. Pastor (1874), 23 

W. R. 109 ; The ParlemcntBelffe (1880), 5 P. I). 197. C. A. 

Mentd. Twyoross v. Dreyfus (1877), 0 Ch. D. 605, C. A. 

Counterclaim.] — See Nos. 375, 376, 389, ante- 

391. Waiver.] — Deft., having entered an appear- 
ance in person as “ C. F. A. W., Duke of Brunswick 
& Luneberg, sued as C. P. A. W. D’Esio, commonly 
called Duke of Brunswick,” delivered a plea to the 
jurisdiction, with an alYl davit of verification, re- 
spectively intituled ” C. F. A. W., sovereign Duke of 
.Brunswick & Luneberg, sued as C. F. A. W, D’Este, 
commonly called Duke of Brunswick.” Pltf., 
treating the plea as a nullity, signed judgment. 
The ct. refused to set aside the judgment without 
an affidavit of merits. — Munden v. Brunswick, 
No. 386, ante; No. 401, post 

Annotations: — Refd. Wadsworth v. Spain (1851), 17 Q. B. 

171 ; London Corpn. t). Cox (1867), L. R. 2 H. L. 239. 

For full aims., see S. C. No. 401 , post, 

392. Extent of,] — Pltf. brought an action 

to restrain K., <& his agent in England, & A. & Co., 
agents for the J apanese Govt. , from infringing pltf. ’s 
patent for the manufacture of shells & projectiles. 
Shells, alleged to be infringements of the patent, 
had been made by K. in Prussia, & had been pur- 
chased there for the Japanese Govt., <& brought tt) 
England to bo put on board Jafianese ships of 
war & taken to Japan. In Dec., 1877, an injunction 
was granted restraining A. & (>o. from allowing 
removal of the shells. In May the Mikado of Japan 
obtained leave to be added as deft, to the suit so far 
as it might be necessary for applying for leave to 
remove the shells. The M.R., on the application of 
the Mikado, having made an order giving him 
leave to remove the shells notwithstanding the in- 
junction, jJtf. appealed; — Held: (1) the ct. had 
no jurisdiction to interfere with the property of a 
foreign sovereign in this country ; (2) the Mikado 
was at liberty to remove the shells; (3) the 
Mikado, in submitting to be made a deft, in the 
action for the purpose of obtaining leave to remove 
his property, did not thereby lose his rights as a 
foreign sovereign. — Vavasseur v, Krupp (1878), 9 
Ch. D. 361 ; 39 L. T. 437, C. A. 

Annotations : — Apld. The Parlement Bel^e (1880), 5 P. D. 

197, C. A. Mentd. Moses v. Marsdou, 11892] 1 di. 487, 

C. A. ; Re Miller's Patent (1894), 63 L. J. Cli. 324 ; 

British Westlnt?house Electric & ^lanufacturing Co. v. 

Electrical Co. (1911), 65 Sol. Jo. 689. 

393 . Acts amounting to.] — Semble: if a 

so vereign assumes the character of a trader, &; sends 
a vessel belonging to him to this country to trade 
here, he must be considered to have waived any 
l)rivilege which might otherwise attach to the vessel 
as the property of a sovereign. — The Charkieh 
(1873), L. R. 4 A. & E. 59 ; 42 L. J. Adm. 17 ; 28 
L.T. 613; 1 Asp. M.L. 0.681. S. O.No.409,posf. 

-4nnoto<<on».— Distd. The Constitution (1879), 4 P. D, 39. 

Oonsd. The Parlement Beige (1880), 6 1*. D. 197, C. A. 

Refd. Mifi^ell v. Johore, [18941 1 Q. B. 149, C. A. ; Foster 

V. Qlobeventure Syndicate (1600), 82 L. T. 263. Mentd. 

The Heinrich Bjorn (1885), 10 P. D, 44, C. A. 

J . — you u 


894. Time for — Acts not constituting.] — A 

foreign sovereign cannot submit to the jurisdiction 
until the jurisdiction is involved. The fact that a 
foreign sovereign has been residing in this country, 
& has entered into a contract here, under an as- 
sumed name, does not amount to a submission to 
the jurisdiction, or render him liable to be sued for 
breach of the contract.— M iohell v, Johore (Bui.- 
TAN), [1894] 1 Q. B. 149 ; 63 L. J. Q. B. 593 ; 70 
L. T. 64 ; 58 J. P. 244 ; 10 T. L. R. 115 ; 9 R. 447, 
0. A. S. C. No. 387, ante ; Nos. 404, 400, post 
Annotations : — Consd. Re Republic of Bolivia Exploration 

Syndicate, [19141 1 Ch. 139. Mentd. Foster v. Globe 

Venture Syndicate, [1900] 1 Ch. 811 ; Re Suarez, Suarez 

V. Siiaroz, [1917] 2 Ch. 131. 

395. Unauthorised act of agent.] — A vessel, 

the property of a foreign sovereign, was arrested in 
an action for damage by collision. Thereupon the 
local agent for the vessel in England, without 
the knowledge or authority of the foreign sovereign , 
instructed solrs., who procured the release of the 
ve.sscl by giving an undertaking to put in bail, & 
also entered an appearance in the action uncondi- 
tionally. Pltfs., on being informed of the facts, 
refu.sed to allow the action to be dismissed : — 
Held : the action mu.st be dismissed with costs. — 
Thk Ja.ssy, [1906] P. 270 ; 75 L. J. P. 93 ; 96 L. T. 
363 ; 10 Asp. M. L. O. 278. 

Anndation: — Refd. Re Republic of Bolivia Exploration 

Syudlcate, [1914] 1 Ch. 139. 

(c) Proceedings against Agents, 

396. Sovereign to be made party.] — ^The object of 
the suit was to charge deft, in respect of acts done 
by him as agent of the King of Spain ; — Held : the 
King of Spain must be named as a party to the 
suit. — De la Torre p. Bern ales (1818), 1 Hov. 
Supp. 149 ; 34 E. R. 729. 

Annotation : — Refd. Brunswick!?. Hanover (1844), 6 Beav. 1. 

397. .] — A bill was filed against a firm in 

London, as agents of the Peruvian Govt., & re- 
ceivers of moneys from that Govt., which were to be 
applied by them as trustees in accordance with the 
tenns of the Peruvian Loan, 1862. The Peruvian 
Govt, was not made a party to' the bill : — Held : the 
bill was demurrable for want of parties, — Smith v, 
Weguelin (1867), 15 W. R. 558, 

398. Action not maintainable against agent.] 

I — ^The bond of a foreign Govt, creates nothing but 

a debt of honour, So the promise contained in it can- 
not be enforced in the cts. of this country against 
English agents of the Govt, who have funds belong- 
ing to it in their hands, even though the Govt., 
after notice of an action by the bondholder against 
the agents, makes no claim to the funds. If such 
an action against the agent could be maintained, 
it would amount to an assumption of a jurisdiction 
over the foreign Govt. As the latter cannot be 
sued in the cts. of this country, neither can its 
agents be sued in the absence of the principals. — 
Twycross V. Dreyfus (1877), 5 Ch. D. 005 ; 46 
L- J. Ch. 510 ; 36 L. T. 752, C. A. 

399. Injunction granted against agent.] — 

Though a foreign Govt, cannot be sued in England 
without its own consent, yet the agent of a 
foreign Govt, may be restrained from transmitting 
to it securities which the bill alleges should be 
deposited in this country.— Foreign Bondholderb 
Corpn. v. Pastor (1874), 23 W. R. 109. 

400. Service on ambassador — R. S. C., 1875, 0. 2, 
r. 4.] — Application was made on behalf of pltf., re- 
presenting Turkish bondholders, for leave to issue 
the writ & to serve a copy of it on the Turkish Am- 
bassador, with a view to giving the Sultan of 
Turkey, who waa named deft., notice of the pro- 
ceedings : — Held ; (1) the Sultan could be named 
as a party if he desired it, though the writ would be 
inoperative against him ; (2) leave for service on 
the ambassador must be refused as being contrary 
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Action. 


Sect* 4 * — Foreign Sovereigne d: Governments : Siith 
sect. 2, B. (c) <6? {d). Sects. 5 to 16 incl. ] 

to the comity of nations .— ^tewabt v. Bank op 
England, [1876] W. N. 263. 


{d) Questions of Status. 

401. Time when immunity attaches — ^Time of ac- 
tion brought or plea pleaded.] — To an action on an 
annuity deed deft, pleaded that at the time of 
making the deed he was reigning sovereign Duke of 
Brunswick & Luneberg ; that the deed was made by 
him within his dominions ; & that from the time of 
the making until action brought he had been &; still 
was justly entitled to all rights, prerogatives, & 
privileges appertaining to hun as such. On de- 
murrer to the replication : — Held : the plea was 
bad for not stating that deft, was reigning sove- 
reign duke at the time of action brought or plea 
pleaded. Semhle : the defence that the contract 
was made by deft, in character of a sovereign prince 
would be a good plea in bar, but not a good plea to 
the jurisdiction. — JMunden v. Brunswick (Duke) 
(1847), 10 Q. B. ms ; 2 New Pract. Cas. 213 ; 6 
State Tr. N. S. 403 ; 16 L. .T. Q. B. 300 ; 9 L. T. 
O. 8. 532 ; 11 Jur. 801 ; 116 E. H. 248. S. C. Nos. 
386, 391, ante. 

Annotations : — Consd. Miurhcll v. loliorc, [18941 1 Q. B. 149, 
C. A. Raid. Wadsworth v. Spain (1851), 17 Q.B.171; 
London Corpn. v, Oox (1867), L. R. 2 H. L. 239. 

402. Territory annexed — Devolution of lia- 

bilities before annexation.] — Pltfs., residents in 
India, filed a bill against the Secretary of State 
for India praying that certain bonds upon which 
nioney had been lent to the then King of Oude 
in 1794 by persons whom they now represcnfed 
might be declared to create a charge on the 
revenues of Oude, & that the Secretary of State for 
India might be declared liable to pay to pltfs. the 
amount due on such bonds : — Held : as the debt 
was not enforceable against the King of Oude be- 
fore the annexation, it was not enforceable now. — 
Doss V . Secretary of State for India in Coun- 
cil a875), L. Jl . 19 Eq. 509, 635 ; 32 L. T. 294 ; 23 

m It. 773. 

Annotatio7i8 :-—Fo2d. Reiner v. Salisbury (1876), 2 Cb. D. 
378. Refd. Companhia de Mozambique v. British South 
Africa Co., De Sousa V. British South Africa Co., [I892J 
2 Q. B. 358, C. A. ; Cook v. Sprigff, 11899] A. C. 572, 
P. C. ; West Rand Central Gold Mining Co. v. R., 11905] 
2K. B. 391. 


408. Sovereign prince — ^Also British subject.] — 

General demurrer to a bill filed by the Duke of 
Brunswick against the King of Hanover, as Duke 
of Cumberland & a British subject residing within 
the jurisdiction, claiming an account of property 

V.-rr *\a .^ 14 -.# ’o m 1 0 Twl 1 a 'Tt iin/lni* a. 


received by deft, as 
ment effected in 183: 


Itf.’s ^ardian under a settle- 
I by William IV,, & the reign- 
ing Duke of Brunswick, purporting to act as the 
legitimate agnati of pltf., & in pursuance of autho- 
rity entrusted to them by a decree of the German 
Diet: — Held: (1) (by H. L.) a foreign soverei^ 
coining to England cannot be made responsible in 
the cts. here for acts done by him in his sovereign 
character in his own country, even though such 
sovereign be also a British subject residing within 
the Jur&diction ; (2) (by Lord Lanqdale, M.R., 
no opinion being expressed in H. L.) such a foreign 
sovereign, being a subject of the Queen, is liable to 
be sued in this country in respect of any acts done 
by him as a subject, but acts done out of this realm, 
k, doubtful acts, are to be attributed to his sovereign 
character, ^ it is for pltf. to show that the act com- 
plained of was done in the character of a subject.—- 
Brunswick (Duke) v. Hanover (Kino) (1848), 2 
H. L. Cas. 1 ; 9 E. R. 993, H. L. S. C. Hp. 386, ante. 
Annotations De Haber v. Portug^ (4851), 20 

L. J. Q. B. 488. Refd. Gladstone v. Musurus Beyj(lj362), 
1 Hem.&M. 495; Cox v. London Corpn. (1863), 2 H. 

401, Ex, Oh. : Smith e. Weguelln (1869), L. R.8 Bq. 198*; 
Lariviere v. Morgan (1872), 26 L. T. 339 ; The Oharkieh 


(1873), L. H. 4 A. E. 59 ; Hettihewage Siman Appn v. 

Queen’s Advocate (1884), 9 App. Cos. 571, P. C. ; Mighell 

V. Johore, [1894] 1 Q. B. 149, C. A.; South African 

Republic e. La Compognle Franco-Belge du Cheniin de 

Fer du Nord, [1898] 1 Ch. 190. Mentd. Loudon Corpn. 

V. Cox (1867), L. R. 2 H. L. 239 ; The Parlement Beige 

(1880), 5 P. D. 197, C. A.; Musurus Bey v. Gadban,. 

[1894] 1 Q. B. 533. 

464. Though under protectorate.} — Mig- 

hell v. Johore, Nos. 387, 394, ante; No. 406, post. 

For full anus., ste S. C. No. 394, ante, 

406. Under suzerainty.] — Statham v. Sta- 

THAM & Baroda, No. 388, ante; No. 408, post. 

406. Evidence of status — Certificate from Foreign 
or Colonial Office conclusive.] — A certificate from 
the Foreign or Colonial Office is conclusive as to 
the status of a foreign sovereign. — Mighell v. 
Johore, Nob. 387, 394, 404, ante. 

Annota'ion: — FoUd. Foster v. Globe Venture Syndicate, 

[1900] 1 Ch. 811. 

For full anns., see S. C. No. 394, ante, 

407. .] — The ct. takes Judicial cogni- 

zance not only of the status, but also of the boun- 
daries of foreign States, & if in doubt will apply 
for information to the Secretary of State for Foreign 
Affairs, whose reply is conclusive, — ^Foster v. 
Globe Venture Syndicate, Ltd., [1900] 1 Ch. 
811; 69L..T.Ch..375; 82L.T.253; 44 Sol. Jo. 31 4. 

408. Certificate from India Office.] — In the 

case of an Indian sovereign prince a certificate 
from the India Office is accepted as evidence of his 
status. — Statham v. Statham & Baroda, Nos. 
388, 405, ante. 

409- Other evidence.] — In considering the 

international status of the Khedive of Egypt, the 
ct. may inquire into the general history of the 
Govt, of Egypt., the firmans of the Porte, & Euro- 
pean treaties concerning the relations between 
Egypt & the Porte, & may obtain direct information 
from the Foreign Office. — The Oharkieh, No. 393, 
ante. 


Annotations : — Refd. The Parlement Beige (1880), 5 P. D. 
197, C. A.; Foster v. Globe Venture Syndicate, [1900] 
ICh. 811. 

For full anns., see S. C. No. 393, ante. 


Sect. 5.~DIPL0MATIC OFFICERS. 

See Constitutional Law. 


Sect. 6.— AUEN FRIENDS AND ALIEN ENEMIES. 

See Aliens. 


Sect. 7.— BANKRUPTS. 

See Bankruptcy & Insolvency^ 


Sect. 8.— INFANTS. 

See Infants & Children. 

SEC?r. 9.— PERSONS EN VENTRE SA M^RE. 

See Infants & Childiibn. 


Sect. 10. — LUNATICS. 

See Lunatics & Persons op Unsound Mind. 


Sect. 11.— COMPANIES AND CORPORATIONS. 

See Companies ; Corporations. 


Sect. 12.— PARTNERS. 
See Partnership. 


Sect. 13.— TRADE UNIONS. 

See Trade & Trade Unions. 


Sect. 14.— UNINCORPORATED BODIES. 

See Practice & Procedure. 
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BCT. I6.-PERSONS SUED IN REPRESENTA- 
TIVE CAPACITY. 

See Practice & Procedure. 


Sect. 16.~-HUNDRED0RS AND INHABITANTS 
OF COUNTY. 

See Constitutional Law ; Courts ; Practice 
&; Procedure. 


Part IV. — Conditions 

Sect. 1— AWARD, VALUATION. DECISION, ETC., 
OF THIRD PARTY. 

Sub-sect. 1.— Award of an Arbitrator: see 
Arbitration. 

Sub-sect. 2. — Architect’s and Engineer’s Cer- 
tificate : see Building Contracts, En- 
gineers & Architects. 

Sub -SECT. 3. — Valuations. 

410. Bailment — Furnished house — Damage to 
furniture.] — A tenant of a furnished house agreed 
in writing to deliver up possession, together with 
the furniture, at expiration of the tenancy, in good 
order, & in the event of any loss, damage or break- 
age, to make good or pay for the same, the amount 
to be paid, in case ot dispute, to be settled by two 
valuers : — Held : the settlement by two valuers of 
the amount to be paid by the tenant was a condi- 
tion precedent to the lessors* ri^t to bring an ac- 
tion for damage or loss done. — Babbagp: v. Coul- 
BURN n882), 9 Q. B. D.235,n.; 62 L. J. Q. B. 50 ; 
46 L. T. 283, 794 : 30 W. B. 950, C. A. 

Contract of sale— Price dependent on valuation 
— How far enforceable by specific performance.] — 
aScc Specific Performance. 

Sale of goods.] — See S alb of Goods. 

Sub-sect. 4. — Approval, etc., of Tihrd Party. 

411. Horse-race — Steward’s decision.]-— ;Where 
the rules of certain races provided that all disputes 
should be settled by the stewards, & two stewards 
had been named, one of whom, on a dispute aris- 
ing as to which horse was entitled to the stakes of a 
race, gave his opinion in writing that pltf. was 
entitled to them : — Held : pltf. could not recover 
the stakes on the award of that steward alone, 
although it appeared the other steward had stated 
he would acquiesce in whatever his colleague did ; 
to make the sole award of the latter available, it 
must be clearly shown that both the disputing 
parties & the stakeholder also submitted to his 
«ole authority. — Marry at v. Broderick (1837), 2 
M. & W. 369 ; Murph. & H. 06 ; 0 L. J. Ex, 113 ; 
1 Jur. 242 ; 150 E. R. 799. 

412. .] — Deft, was stakeholder of a 

race, which was to be decided by the award of four 
stewards. After the race the stewards met, but 


Precedent to Action. 

were unable to agree, two being in favour of pltf.’s 
horse & two in favour of another horse. In an 
action by pltf. to recover the stakes : — Held : (1 ) it 
was a condition precedent that there should be a 
decision of the stewards if practicable; (2) pltf. 
could not submit the question to the jiu'y or recover 
back the amount of contribution. 

Pltf. is not entitled to call evidence that his horse 
won, because certain persons have been appointed 
by all parties to decide which horse was the winner 
(Martin, B.). — Brown v. Overbury (1866), 31 
Exch. 715 ; 25 L. J. Ex. 169 ; 20 J. P. 454 ; 4 
W. R. 252 ; 156 E. R. 1018. 

Jnnotaiione : — Aprrvd. Scott r. Avery (1855-6), 5 H. L. Cas. 
811. Distd. Sadler Smith (1869), L. R. 4Q.B.214. Refd. 
Parrr. Wiiiteringham(1859), E. & E. 394; MiUs v, Bayley 
(1863), 2 H. & C. 36 ; Dines e. Wolfe (1869), L. R. 2 P. C. 
280; Spackmanr. Plumstead Board of Works (1885), 10 
App. Cas. 229. 


Sec^. 2.— consent. 

Necessity for the fiat or leave of the Attorney - 
General : see Corporations ; Criminal Law & 
Procedure ; Crown Practice. 

Necessity for the consent of the Charity Com- 
missioners ; see Charities ; County Courts. 

Necessity for the consent of a trustee in bank- 
ruptcy or of a liquidator: see Bankruptcy & 
Insolvency ; Companies, 

Instituting proceedings in the name of, or joining, 
p^ies without their consent : see Practice & 
Procedure. 

The Attorney -General as a necessary parly : ace 
Charities; Crown Practice ; Nuisance ; Prac- 
tice & Procedure. 

413. Consent of Attorney-General — ^Action for 
penalties — Brought by member of public — Public 
Health Act, 1848 (c. 63).] — Deft., a i)roprietor of 
stock in the M. Pier Co., & a member of the local 
board of health at M., in this latter capacity at- 
tended a meeting of the board & voted upon a 
question upon which the M. Pier Co. was interested : 
— Held : assuming deft, to have incurred by so do- 
ing the penalty imposed by s. 19 of the above Act, 
an action for such penalty could not be brought 
against him by a person who, not being a party 
grieved otherwise than as one of the public, had not 
I obtained the consent of the A.-G. pursuant to 
j s. 133. — ^Boyce V. Higgins (1853), 14 C. B. 1 ; 23 


PART IV. SECT. 1, SUB-SECT. 4. I 
o. Treasury — Amount of gratuity to he ' 
fxed by — Amount not in dispute.] — T‘ 
town clerk appointed by the Oommrs. j 
of 0. having, on the passing of Local 
Government (Ir.) Act, 1898, become 
clerk of the C. Urban District Conncil, 
was dismissed by the ootmoJl for “ mis- 
loadlng the coimoil.” The clerk 
brought an action by civil bill against 
the ooiinoil for £42 “gratuity ’’under 
s. 116 of the above Act : — Held : (1 ) the 
oxistenoe of the “ mlsconduot or Incapa- 
oity,” which would be an answer to 

g ltf. B action, was a (niestion of fact to 
e tried, the resolution reciting such 
^conduct or incapacity not being 
decisive of the matter ; (2) the only 
juiisdiction of the Treasury was as to the 
^'amount” in case of “dispute,” & 
where there was no dispute the fixing of 
the amount by the Treasury could not 
be a oondltion precedent to a right of 


action; (3) in suoh case an action was the | 
appropriate remedy, & an application 1 
for a mandamus would not be successful. ' 
— Reilly v, C)ootbhill Urban Dis- 
trict Council (Q. B.) (1900), 36 1. L. T. 
33. !P., 

d, Pret^yierian Church, committee — 
Infirm ministers* benefit to be approved 
by .] — A fund established by the 
Presbyterian Church in Victoria called 
“ The Infirm Ministers’ Fund ” con- 
sisted of rates paid by ministers, dona- 
tions, bequests, & surplus revenue. All 
ministers were invited to become oon- 
tributors. The revenue alone of the 
ftind was available for allowonoes to 
benefloiaries. By r. 9 “all oontrlbu- 
tors seeking to become beneficiaries 
transmit “ (Vie) “ their applications to 
the oommittee through their presby- 
teries, & the oommittee after due con- 
sideration Sc inquiry forwards their 
deoision to the Assembly for final ap- 


proval.” Pltf. brought an action 
against defts. as representing the 
Church & the General AsBcmbly thereof, 
alleging that he was a contributor to 
the fund ; that he became incapacitated 
by infirmity Sc applied through tho 
presbytery to the oommittee to bo 
placed on the fund as a benefioiary ; but 
that the General Assembly wronmully 
neglected to put him on the fund ; & 
he claimed that the Assembly be 
ordered to place him as a beneficiary 
upon the fund, Sc that those administer- 
ing the fund should pay the moneys due 
to him : — Held : r. 9 constituted a con- 
dition precedent to Uie right of pltf. to 
bring an action. Sc it wa f necessary first 
to obtain the deoision o jthe oommittee 
in pltt’s favour Sc the subsequent ap- 
proval of such decision by the Genera) 
Assembly. — Elliott r. Johnstonc 
(1902), 28 V, L. R. 259.— AUS. 
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Sect. 2. — ConsenU Sect, 3. — Demand or Request: 
Suh-sect 1, u4.] 

L. J. C. P. 6 ; 22 L. T. 0. S. 103 ; 17 J. P. 808 ; 
18 Jur. 333 ; 2 W. K. 73 ; 2 C. L. R. 95 ; 139 

E. R. 1. 

Annotaiions Hollis r. Marshall (1858). 2 H. & N. 

755. Befd. Robinson r, Currey (1880), 6 Q. B. D. 21. 

414 . Consent to be pleaded — Stay.] — 

III an action to recover a penalty under Chelten- 
ham Improvement Act, 1852 (c. 1.), which incor- 

orated Public Health Act, 1848, s. 133, brought 
y a person who was not a party aggrieved : — 
Held : (1) the declaration was oad, as not alleging 
the consent of the A,-G. ; (2) although the want of 
consent of the A.-G. was an objection which might 
have been taken by plea or demurrer, it was also a 
ground for staying the proceedings after trial. — 
Hollis v, Marshall (1858), 2 H. & N. 755 ; 27 
L. J. Ex. 235 ; 30 L. T. O. S. 334 ; 22 J. P. 210 ; 
6W. R.365; 157E. R. 311. 

Annotation: — Distd. Knowlden e. R. (1864). 33 L. J. M. C. 
219. 

415. PubllcHealthAct,1875(c.55)— 

Where consent necessary,] — Deft., acting as chair- 

- man of a local board after disqualification, made a 
complaint to the members thereof as to certain 
conduct of pltf., clerk to the board ; pltf., fearing 
he might be dismissed from his office, resigned it, 
& sued deft, to recover a penalty of £50 for acting 
without qualification: — Held: (1) pltf. was not 
a “ party aggrieved ” within s. 253 of the above 
Act ; (2) he could not sue for the penalty without 
the consent of the A.-G. — Rochfout c. Atherley 
( 1876), 1 Ex. D. 511. 

416. S, P. Smith v. Fieldhouse (1876), 35 
L. T. 602. 

Annotation: — Reid. Fletcher v. Hudfion (1880), 5 Ex. D. 287, 
C. A. 


to which the words in s. 253 ** except as in this Act 
expressly provided were intended to refer ; (2) in 
actions for penalties under that rule the consent of 
the A.-G. was not necessary. — Fletcher v, Hud- 
son (1880), 5 Ex. D. 287 ; 49 L. J. Q. B. 793 ; 43 
L. T. 404; 45 J. P. 6, C. A. 

Annotation : — ^Re!d* Dodd v, Poarson. [1911] 2 K. B. 383. 

419. Consent of Local Government Board — 

Rivers Pollution Act, 1876 (c. 75) — Necessary 

before notice of action.] — Where proceedings are 
proposed to be taken by a sanitary authority under 
the above Act for an offence against Part III. of the 
Act, relating to manufacturing & mining pollutions, 
the two months* notice of intention to tak:e pro- 
ceedings which the Act requires to be given to the 
offender cannot be given until the consent of the 
Local Govt. Board to the taking of the proceedings 
has been obtained. West Riding of Yorkshire 
Rivers Board v. Scarr End Mill Co, (1801), 65 J. P. 
776, overd. — West Riding op Yorkshire Rivers 
Board v, Robinson Brothers. [1907] 1 K. B. 431 ; 
76 L. J. K. B. 426 ; 96 L. T. 162 ; 71 J. P. 137 : 23 
T. L.R.249; 51 Sol. .To. 207 ; 5 L. G. R. 409,0. A. 

420. Not necessary before notice of 

action.] — It is not necessary to obtain the consent 
of the Local Govt. Board under Part III. of the 
above Act before giving notice under s. 13 to the 
alleged offender. — West Riding op Yorkshire 
Rivers Board v, Scarr End Mlll Co. (1901), 65 
J. P. 776. 

Annotation: — Overd. West Riding of Yorkshire Rivers Board 

V Robinson. [1907] 1 K. B. 431, C. A. 

421. Penal action — Consent of party to whom 

moiety of penalty is to be paid.] — Tlie consent of 
the party to whom the moiety of a penalty is 
to be paid (not being pltf.) is not necessary in prose- 
cuting a lam action. v. Smith (1815), 2 

Chit. 392. 


417. 


Where consent not neces- 


sary — Party aggrieved.] — At an election for a mem- 
ber of the local board at W., applt. & M. were the 
only candidates ; M. was declared to be elected, he 
having obtained 94 voles & applt. 89. Applt., 
without the consent of the A.-G., preferred an in- 
formation under Sched. II., r. 69, of the above Act 
against resps. charging them with fabricating in 
part the voting paper of D., a person entitled to 
three votes at the election ; but the justices dis- 
missed it on the gi*ound that applt. was not a 
“ party aggrieved ” within s. 253, & that the con- 
sent of the A.-O. was requisite : — Held : (1) applt. 
was a “ party ag^eved * ’ within the stai. ; (2 ) the 
dismissal of the information was wrong. — Verdin 
V, Wray (1877), 2 Q. B. D. 608 ; 46 L. J. M. C. 
170 ; 36 L. T. 942 ; 41 J. P. 484 ; 25 W. R. 274 ; 
41 J. P. Jo. 69. 

418. Express provision.] — 

In an action against a member of a local board to 
recover a penalty for acting without qualification, 
the penalty being by Sched. II., r. 270, of the above 
Act, made recoverable by any person : — Held : 
(1) the provision of r. 70 that the penalty might be 
recovered by any person was an express provision 


Sect. 3.-~DEMAND OR REQUEST, 

Actions based on a request, express or implied, 
by defendant: see Contract. 

Sub-sect. 1. — Demand not a Condition Pre- 
cedent. 

A, Demand on Defendant unnecessary, 

422. General rule — No demand necessary — 
Whether debt payable on demand — Or at given 
time or place.] — ^Where a man engages to pay on 
demand what is to bo considered his own debt, he 
is liable to be sued upon that engagement without 
any previous demand, k, a tender, or readiness to 
pay, must come from deft. But if he engages to 
pay on demand what is not his debt, what he is 
under no obligation to pay, what, but for such en- 
gagement, he would never be liable to pay to any 
one, a demand is essential, & part of pltf.’s title. 
Further, the fixing a special time k place for pay- 
ment does not make an actual demand at that time 
k place necessary, as part of pltf.’s title, in a case 
in which otherwise the demand would not be neces- 
sary, a tender or readiness to pay at the time k 


PART IV. sect. 2. 

417 i. Consent of Attomey-Oentral — 
Public Health {Ireland) Act, 1874 (c. 93) 
— Where consent not necessary J ] — The 
Comrs. of the township of B. laid 
sewage pipes along or in the bed of a 
stream wnioh ran Into the oontiguons 
one of K., where, partly oovered as a 
sewer & partly open in its course, it 
oventiXally Joined a public main sower 
which oommunioatod with the sea. The 
K. Comrs. having filed a bill shortly 
before the passing of Publio Health 
(Ireland) Act, 1874, to restraiu the dis- 
charge of the B. sewage into their 
distnot or sewers : — Held: as the suit 
was not solely connected with the pre 
serration of the public health or the 1 


suppression of a public nuisance, it was 
properly instituted by ’ 

A.-G.'s sanction was unnecessary. — 
Kingstown Township Comrs. v, 
Blaoxrock (1876), 10 Eq. 160. — IR. 

419 i. Consent of Local Qonemment 
Board — Consent must be pleaded ,] — In 
an action by poor law guardians for re- 
covery of rates brought in one of the 
Superior Cts. against the immediate 
lessor of lands, pltf^. must aver in their 
statement of claim that the Local 
Govt. Board has given its consent to the 
institution of the action. — Clarbmorris 
Union Guardians e. Martin (1882), 
10 L. R. Ir. 342.— IR. 

e. Consent of Advoccde-General — Code 
of Civil Procedure {Jndiah-Form of 


consent ,] — The “ consont in wTlting ” of 
the Advocate-General or other officer 
appointed by the Local Govt. Board for 
the purpose requirod by s. 539 of the 
Code of (?ivil Procedure is a condition 
precedent to the Institution of the suit to 
1 which such consent relates. If no valid 
I consent is given before Institution of the 
suit, the mistake cannot subsequently 
be rectified, unless by means of wlth- 
j drawal of the suit with promission to 
institute a fresh suit. The consent In 
writing must be a speolfio permission 
given to two or more persons by name ; 
a permission given to one appot. by 
name ** k another ** is not a sufficient 
oomplianoe with the sect. — Gopai. Dbt 
V, KANNO Dbi (1904), I. L. R. 26 AIL 
162.— IND. 
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place being matter of defence, & of defence only 
<Bayi.ey, J.). —Bowe V, Young, Nos. 431,457, 
Annotation: — Refd. Be Mayor, Ex Whitworth (1841), 2 
Mont. D. & Do G. 168. 

For full anns„ see S. C. No. 457, post. 


423. .] — In assumpsit an innkeeper de- 

clared & proved that deft, brought his horse to him 

agreed to pay 6d. per day and night by way of 
livery. A debt of £20 was thus incuired. In his 
declaration pltf. pleaded licet scepius refiuisitus 
without alleging any request de facto : — Held : 
good ; for the ground of the action was a debt, in 
which case the law presumes a i)romise & the re- 
quest is not part Sc parcel of the consideration, as 
distinguished from an action founded on a colla- 
teral matter, in which case a rcquc.st must be 
expressly alleged. — 1Iostlp:r’s Ca.se (1005), Yelv. 
06 ; 80 E. B. 46. 

For full anna., see Inns & Innkeepers. 

424. .] — In debt & detinue the bring- 

ing of the action Sc demand of the writ is a demand 
Sc request ; but in action upon the case Sc upon 
debt a request must be laid ; so if the request is 
made part of the contract, it becomes part of the 
debt Sc ought to be alleg?d. — Hern Sc Stub’s Case 
(1627), Godb. 400 ; 78 E. B. 236. , 

Annotation : — Apprvd. Howe r. Yount? (1820), 2 Bli. 391. 

425. Unless special stipulation.] — A 

request for payment of a debt is immaterial, unlest 
the parties to the contract have stipulated that is 
shall be made ; if they have not, the law requires 
no notice or request, but the debtor is bound to 
find out the creditor Sc pay him the debt when due 
{Parke, B.). — Walton v, Mascall, No. 448, post. 
Annotation : — Reid. Barber v. Mackroll (1892), 67 1 j. T. 108. 


on demand.] — In debt on a 

. J i-l. i«3 -* i 


E. R. 209. I 

427. .] — Where the promise is to pay upon i 

request, a request is unnecessary to be stated or j 
proved. — Bing v. Boxborough (1832), 1 L. J. 
Ex. 169 ; 2 Jur. 468. 

428. .] — Where there is a present debt and 

a promise to pay on demand, the demand is not 
considered to be a condition precedent to the 
bringing of an action . — He Brown’s Estate, 
Brown v. Brown, No. 462, post. 

For full anus., see 8. C'. No 462, posL 

429. Though payable with interest.] — An 

action on a bond, conditioned generally for pay- 
ment of a specified sum with interest, may be 
brought without a demand being made. — Gibbs v. 
Southam (1834), 5 B. Sc Ad. 911 ; 3 Nev. & M. K. 
B. 155; no E. B. 1025. 

Annotation : — Reid. Amcer-oon-Nissa v. Moorad-oon-Nissa 
(1855), 6 Moo. Ind. App. 211. 

430. .] — In the case of money lent, 

payable upon reque.st, with interest, no demand is 
necessaiy before action. There is no obligation in 
law to give any notice, though if the parties choose 
to make it pari of the contract that notice shall be | 
given they may do so. The debt which constitutes 
the cause of action arises instantly on the loan I 
(Parke, B.). — Norton v. Ellam, Nos. 434, 460, I 
post. 

Annotations: — Apld. Jackson i\ OgB (1859), John. 397 ; lie 
Georare. Francis v. Bruce (1890), 44 Ch. D. 627. 

For full anns., see S. C. No. 434, post. 

431. Negotiable Instrument — To charge acceptor.] 

— In an action on a bill of exchange against the 
acceptor, presentment for payment, generally 
peaking, need not be averred or proved (Bayley, 

J r). — B owe V. Young, No. 422, ante ; No. 457, post. 
For full anns., see S. C. No. 457, post. 

482. To charge maker.]— In debt on a note, 

payable on demand, it is not necessary to allege 


a demand in the declaration. — B umball v. 

(171 1 ), 10 Mod. Bep. 39 ; 88 E. B. 616. 

Annotations : — Refd. He George, Francis v. Bruce (1890), 44 

Ch. D. 627 ; lie Brown’s Estate, [1893] 2 Ch. 3O0. Mentd. 

Bishop V. Young (1800), 2 Bos. & P. 78 ; Priddy u. 

Henbrey (1832), 1 B. Sc C. 674. 

433. Though Joint maker surety.] — The 

rule that, where a man agrees to pay on demand 
a debt, not his own, demand is necessary to create 
a right of action against him, does not apply to the 
case of a joint Sc several promissory note in which 
one of the makers is known to join only as a surety 
for the other.— Mayor, JEx p. Whitworth 
(1841), 2 Mont. D. & De G. 158. 

Though payable with interest — 
Difference where payable at sight.] — ^A promissory 
note, payable on demand, is a present debt, & 
payable without any demand ; Sc Stat. Limitations 
begins to run from the date of it. The fact that 
the note is payable with interest makes no differ- 
ence ; but it is otherwise in the case of a note 
payable at sight, because there, by the terms of the 
contract, it must be shown before action brought 
(Parke, B.). — Norton v. Ellam (1837), 2 M. & W. 
461 ; Murph. & H. 69 ; 6 I.. J. Ex. 121 ; 1 

Jur. 433 ; 1.50 E. B. 839. S. C. No. 430, ante; 
No. 46( 

Annotations : — Folld. Jackson v. Ogg (1859', John. 397 ; lie 

Bethell (1887;, 34 Ch. D. 561; Re George, franeis 

Bruce (1890), 44 Ch. D. 627 ; lie Brown’d Estate, 11893] 

2 Ch. 300. 

435 . Though payable on given day.] — A 

person who accepts a bill of exchange or makes a 
promissory note, payable on a given day, is liable 
to pay it when tbat day arrives although no 
demand is made (Channell, B.). — Maltby v. 
Murrells (1860), 5 H. & N. 813 ; 29 L. J. Ex. 377 ; 
2 L. T. 362 ; 157 E. B. 1405. 

Act, 1882 (c. 61), 

SS. {I ft Oi \ A .). 

438 , — Collateral undertaking.] — Deft., being 
indebted to pltf. upon two bills of exchange, signed 
the following undertaking : “I hereby debar my- 
self from all future plea of Stat. Limitations in case 
of my being sued for recovery of the amount of the 
said bills. Sc of the interest, etc.. Sc I hereby promise 
to pay them separately or conjointly with the full 
amount of legal interest, whenever my circiun- 
stances may enable me to do so. Sc 1 may be called 
upon for that purpose.” In assumpsit upon this 
undertaking, to which Stat. Limitations was 
pleaded :—)/<? W : (1) no demand was necessary 

before the bringing of the action ; (2) the deft, was 
not bound to give notice of liis ability to pay ; 
(3) the time limited by the stat. began to run from 
the fact of his ability taking place, though pltf. had 
no knowledge of it. — W aters v. Thanet (Earl) 
(1842), 2 Q. B. 757 ; 2 Gal. Sc Dav. 166 ; 6 Jur. 
708 ; 114 E. B. 295. 

437. Enforcement of guarantee.] — P. borrowed a 
sum of money from a loan society of which he was 
a member, Sc defts., who were not members, joined 
him in a bond Sc promissory note for the amount. 
By the tenns of the loan P. was to repay the money 
by weekly instalments. One of the society’s rules 
directed the managing committee to inform the 
sureties when the instalments were four weeks in 
arrear, Sc empowered them to commence legal pro- 
ceedings against the sureties. P. died in 1859, 
having repaid a portion of the loan, but being at the 
time of ms death more than four weeks in arrear. 
Defts. were not informed of this till an action was 
brought in 1862 on the bond Sc note : — Held : the 
rules of the society formed no part of defts.* con- 
tract so as to afford them any ground of suitable 
defence. — P rice v. Kirkham (1864), 3 H. C. 
437 ; 6 New Bep. 69 ; 34 L. J. Ex. 35 ; 11 L, T. 
314; 29J. P. 8; 169 E. B. 601. 

438. Agreement for composition — Duty of 



u 


Action. 


Sect 3. — Demand or Request : Sub^secU A,d: B. ; 

suh^secL 2, A*] 

debtor.] — Pltf., drawer of a bill of exchange ac- 
cepted by deft., agreed with deft. & the rest of 
dert.’s creditors to take a composition of 8s. in the 
£, to be secured by promissory notes to be given by 
deft, payable on days certain, certain debts to be 
assigned to the creditors, upon which they were to 
execute a general release. The assignment was 
executed, & all the creditors except pltf. received 
their composition & executed the release. Pltf. 
might have received his promissory notes if he had 
applied for them, but it did not appear that he had 
ever done so or that deft, had ever tendered them 
to him. Pltf. afterwards, when the days of pay- 
ment of liis promissory notes had expired, sued deft, 
on the bill of exchange : — Held : he was not pre- 
cluded by the agreement from recovering. — 
Cranley V. Hillary (1813), 2 M. & S. 120 ; 105 
E. R. 327. 

Annotations : — Distd. Soward v. Palmer (1818), 2 Moore, C. P. 

274 ; Salomonson v. Blyth (1825), 3 L. J. O. S. Ch. 169 ; 

Shipton V, GasBon (1826), 4 L. J. O. S, K. B. 199. Refd. 

Garrard v. Woolner (1832), 8 Bing. 258 ; Ouarhton v. 

Trotter (1833), 2 Nev. & M. K. B. 71 ; Emmet v. Dewlmrst 

(1851). 3 Mac. & G. 587. 

439. Ejectment.] — On the death of a tenant at 
will, his heir-at-law entered into possession and con- 
tinued to occupy until an action of ejectment was 
brought by the devisees of the owner of the land : 
— Held : the action was maintainable without a 
notice to quit or demand of possession. — Doe d. 
Burgess v. Thompson (1836), 5 Ad. & El. 532 ; 
2 Har. & W. 451 ; 1 Nev. & P. K. B. 215 ; 6 L. J. 
K.B. 57; lllE. R. 1266. 

440. Detinue.] — If an action is brought in detinue, 
upon a promise to redeliver on request, to recover 
only the thing itself, an actual request before 
action brought is unnecessary ; the action is itself 
a sufficient request. — Ward v. Martine, No. 455, 
post. 

441. Conversion.] — Where there is a wrongful 
taking the taking is in it/self a conversion, and a 
previous demand is not necessary to support an 
action. — Grainger v. Hill (1838), 4 Bing. N. C. 
212 ; 1 Am. 42 ; 5 Scott, 561 ; 7 L. J. C. P. 
85 ; 132 E. R. 769. 

For lull anus., see Maucious Prosecution & Procedure. 

B, Demand on Third Parly unnecessary. 

442. Bill of exchange — Demand on drawer — Un- 
necessary to charge indorser.] — In an action by the 


indorsee of an inland bill of exchange against the 
indorser, a demand on the drawer need not be 
shown. — Hbylyn (Heylin) v, Adamson (1768), 2 
Burr. 669 ; 2 Keny. 379 ; 97 E. R. 603. S. 0. 
No. 468, post, 

Ann 0 t<Uions:--Ueilt. Mullman v. U'lCinilno (1795). 2 Hy. Bl. 
565. Mentd. Blit^ardi;. HirHt (1770), 6 Burr. 2670; Brown 
t5. Harraden (1791), 4 TeimRep.148 ; Ballingallb t?. Gloster 
(1 803), 3 East, 481 ; Howe v. Young (1820), 2 Bli. 391 . 
443. Enforcement of guarantee^Demand from 
principal debtor unnecessary. ]--In debt by the 
lessor on a bond given by the lessee & deft, in a 
penal sum, conffitioned for payment of the rent at 
the day & place mentioned in the lease, pltf. may 
assign for breach non-payment of rent at the day 
& place, without showing a demand of the rent. — 
Rede v. Farr (1817), 6 M. & S. 121 ; 105 E. R. 
1188. 


For full anus., ste Guarantee. 

444 ,. .] — It is not necessary, in a 

declaration against a person on his undertaking to 
be answerable for or to pay the debt of another, to 
aver a request made to the principal debtor himself, 
in the first instance, to pay the debt before the 
guarantor was resorted to ; at least an averment 
that principal debtor had neglected & refused 
to repay the tnoney is sufficient for the purpose of 
maintaining the action against the guarantor. — 
Lilley V. Hewitt (1822), 11 Price, 494 ; 147 E. R. 
543. 


For full anus., see Guarantee. 

445. Bill of exchange. ]- 


-The buyer 


having accepted a bill of exchange for the price of 
the goods, & becoming bkpt. before the bill became 
due, the guarantor who paid the seller after 
bkpey. of the buyer may recover back the money 
from the buyer, mthout proving that any demand 
was made upon him as acceptor of the bill, before 
such payment by the guarantor, this not being an 
action upon the bill itself, & the notorious in^l- 
vency of the buyer-acceptor being at least a primd 
facie warrant to the guarantor to dispense with the 
maJeing of such demand by the seller who held the 
bill ; but it might still be competent for the buyer 
to defend himself against this action by the guaran- 
tor, by showing that if a demand for payment had 
been made upon him by the holder, the bill would 
have been paid. — ^Warrington v. Furbor (1807 )r 
8 East, 242 ; 6 Esp. 89 ; 103 E. R. 334. 

Annotations & Distd. Murray r. King (1821), 5 B.& 
Aid. 165. Distd. Camidge v. Allouby (1827), 6 B. & C. 373. 
Befd. Philips V. Astllng (1809), 2 Taunt. 200; Holborow v. 
Wilkins (1822), 2 Dow. & Ry. K. B. 59 ; Van Wart v. 
Woolley (1824), 3 B. & C. 439; Hitchcock v. Humfrey 


PART IV. SECT. 3, SUB-SECT. 1.— A. | 

489 i. Ejectment,] — Where a tenant, | 
under a parol lease for 7 years, holds ' 
over after the expiration of the term, no ! 

quit is necessary, before bring- j 
Ing au action of ejectment against him. 
— Dob d. Parkinson v. Haubtman 
(1839), 2 N. B. R. (Ber.) 434.— CAN. 

439 ii. .1 — M., senior, devised 

land to T., & also provided that M., 
Junior, should have full possession Sc 
control of the property until T. should 
settle permanently thereon. T. died , 
about 2 years after testator's decease, 
without having made a permanent 
settlement. The heirs of T. having 
brought ejectment against M., junior : — 
Held : T. *b heirs could bring ejectment 
without previous d ‘maud of possession. 
— Doe d. Murray v. Murray (1874), 
15 N. B. R. (2 Pug.) 361.— CAN. 

£. Dower — Claim for.] — Pltf. filed a 
bill to establish claim to dower In cer- 
tain lands. Deft, admitted claim, 
asserting that he had not refused, but 
consented to the dower, and submitting 
that pltf. '8 remedy was at common law. 
Before suit, pltf. made a written demand 
of dower* — Held: under the existing 
law no demand of dower was necessary. 


— Grieve v. Woodruff (1877), 1 A. R. 
617.— CAN. 

441 i. Conversion.]-— T>. conveyed two 
horses to pltf. by bUl of sale, D. retaining 
possession of the horses. During the 
oontinuonce of the security deft, took 
the horses under an alleged distress for 
rent against D. In an action of trover 
by plu. against deft, for converting the 
horses : — Held : the property being in 
pltf., he was not bound under the plea of 
not guilty to show a right to present 
possession, nor was any demand of pos- 
session necessary.— -C oates v. Goblin 
(1880), 20 N. B. R. 323.— CAN. 

g. Rcpleitn.l— The writ alleged only 
on unjust detention, & no unlawful 
taking : — Held : the possession of deft, 
being wTongful, no demand was requi- 
site to sustmn replevin. — Wallace v. 
Laidlaw (1881), 14 N. S. R. (2 K. Sc G.) 
420.— CAN. 

h. .] — Where goods were lent to 

the ixisolvent by pltf. & retained by the 
assignee: — Held: they could bo re- 
plevied without demand.— D ennison 
V. Qavaza (1885), 18 N. S. R. (0 R. Sc 
a.) 490 ; 6 C. L. T- 640.— CAN. 

i. Short delivery of ffoods.] — Where two 
parties agree to exchange saw -logs, & 
one receives a greater quantity than the 


I otlier, a demand of tlio deficiency by the 
latter is not necessary to entitle him 
to sue for breach of the contract. — 

! McLeod »*. Walker (18b 9), 28 N. B. R. 

I 650.— CAN. 

j. Claim for rcnf.l— Several natives,, 
tenants in common of a parcel of land,, 
joined In a lease to deft^ for the term of 

oont^liedr tills covenant by the lessee 
“ It is agreed that tlie lessee shall have 
^ full right at all times to fell, 
cut, remove, etc., all timber Sc trees 
upon the land ; & also that the lessee 
shall pay to the lessois as the price for 
such timber & trees a sum equal to filO 
per aci-e, & will pav on account of the 
price a fixed annual sum of £1 per acre 
until the i. ice si all have been fully 
paid ; such fixed annual sum shall be 
uayaitle,” etc. : — Held: the sum men- 
tioned was not merely purchase-money 
for the timber, but was rent reserved 
upon an addition to the demise of the" 
land : Sc It was not necessary as a con 
dition to an action for recovery of the 
land for default In payment of such 
money to make the demand _ 
by Property Law 1908, 

Pekhi r. Smith (£• A.) (1909), 2d 

N, Z. L. R. 171.— N.2. 



55 


Pabt rV.— C onditions Peboedbnt to Action. 


(1843), 5 Man. & Q. 569 : Barber e. Maekrell (1892), 67 
L. T. 108. Htni^ Boydell v, Dmmmond (1809), 11 East, 
148; Rein e. Lane (1867), 8 B. & S. 83; Horsey e. 
Qiaham (1869), 21 L. T. 530 ; Armytage v. Wilkinson 
(1878), 3 App. C3as. 366, P. O. 

445, .] — The condition of a bond 

after reciting that deft. & J. S. had delivered & 
indorsed to pltf. a bill of exchange, drawn by J. S. 
& accepted by A. B., was that deft. & J. S., or 
either of them, their heirs, etc., should pay, or 
cause to be paid, to pltf., his exors., etc., the sum 
secured by the bill within 1 month after it should 
become due & payable^ in case it should not be 
then paid by the acceptor, to pltf., his exors., etc., 
according to the tenor of the bill, together with 
interest from the time the bill became due: — 
Held : to an action on this bond it was not a good 
plea that the bill when due had not been presented 
for payment to the acceptor, or that due notice of 
its dishonour had not been given to deft. & J. S., 
or either of them. — Murray v. King (1821), 5 B. & 
Aid. 165; 106E. R. 1153. 

Jnnotation : — ^Distd. Holborrow t>, Wilkins (1822), 2 Dow. & 
By. K. B. 59. 


447, . ] — Where a person not party 

to a bill ^arantees payment by the acceptor, he 
is not entitled to require proof of presentment or 
of notice of dishonour. — Hitchcock v. IIumfrpjy 
(1843), 5 Man. & G. 559 ; 6 Scott, N. B. 540 ; 12 
L. J. O. P. 235 ; 1 L. T. O. S. 109 ; 7 Jur. 423 ; 134 
E. R. 683. 


Annotations : — Apprvd. Carter v. White (1883), 25 Ch. D. 666, 

0. A. Mentd. Pim v. Giazebrook (1845), 2 O. B. 429. 

448. Promissory note.] — Where a person 

guarantees payment of a promissory note, if it is 
not duly honoured & paid oy the maker according 
to its tenor & elTect, he is liable on his guai‘antee, if 
the note is not paid by the maker when due, with- 
out any presentment to him for that purpose. An 
action on such guarantee need not aver a present- 
ment of the note by the maker when due, or a re- 
quest to him to pay it, & if such request is averred, 
a plea which traverses the request is bad in sub- 
stance. — Walton v. Mascall (Maskell, Maskall) 
(1844), 13 M. & W. 72, 452 ; 2 Dow. & L. 410 ; 14 
L. J. Ex. 54 ; 4 L. T. O. S. 158 ; 153 E. R. 188, 
Ex. Ch. S. 0. No. 425, ante. 

Annotation : — Reid. Barber v, Maekrell (1892), 67 L. T. 108. 

See, further. Bills op Exchange, Promissory 
Notes & Negotiable Instruments ; Guarantee. 


Sub-sect. 2. — Demand a Condition Precedent. 

A, Demand necessary under Contract. 

449. Contract to pay on request. ]-yDeft.’s dog 
killed pltf. ’s sheep, & deft, afterwards, in considera- 
tion that pltf. would not sue him for the sheep, 
promised to recompense him on request : — Held : 
Stat. Limitations ran from the request ; for, where 
a thing is to be done upon request, until request 
there is no cause of action. 

When divers things are to bo done & performed 
before a man can have an action, all these things 
ought to be completed before the action can be 
brought {per Cub.). — Shutfobd & Borough’s 
Case (1628), Godb. 437 ; 78 E. R. 257. 

450. Contract to pay on demand.] — Where the 
defeasance of a bond was to pay a sum of money 
on demand : — Held : pltf. must prove a domana 
before he could succeed. — Carter v. Ring (1813), 
3 Camp. 459. 

Annotation®. ‘—Reid. Glbhe r.Southam (1834),6 B. & Ad, 911 ; 

Ameer-ooD-Nissa v, Moorad'oon-Nissa (1856), 6 Moo. 

Ind. App. 211 ; Re Brown's Estate, [1893] 2 Ch. 300. 

451. .]— If the defeasance on a warrant of 


attorney states that it is given to secure payment 
of a sum of money on demand, & in case default 
shall be made, then judgment to be entered up & 
execution issue, an actum demand must be made ; 
a proposal to settle amicably does not amount to 
such a demand. — Nicholl v. Bromley (1821), 2 
Brod. & Bing. 464 ; 5 Moore, C. P. 307 ; 129 E. H. 
1045. 

452. .] — To debt on a bond, conditioned to 

pay money on demand, deft, pleaded that no de- 
mand had been made before action. Replication, 
that there had been such a demand ; — Held : the 
replication was good. — Thorne v, Jenkins (1844), 
12 M. & W. 614 ; 14 L. J. Ex. 76 ; 162 E. R. 1344. 

453. Contract to save harmless.] — In assumpsit on 
a promise to save pltf. harmless of all damages 

i losses, etc., a declaration that deft, had not saved 
I him harmless, but suffered him to be sued, whereby 
he was enforced to lay out divers sums of money, 
etc., is bad, & not aided by the verdict ; for he 
ought to have alleged a special request, shown 
where, for what, & how much he was damnified. — 
Palmer v. Knights (1634), Cro. Car. 385 ; 79 
E. R. 986. 

454. Contract to deliver on request.] — Deft. 

, agreed to deliver an original share in a co. on 
I demand for value received :■ — Held : an actual 
1 request to deliver was necessary to support an 
action for non-delivery. — (jReen v. Murray 
(1842), 6 Jur. 728. S. C. No. 474, post, 

456. Bailment.] — Where deft, promised to 

redeliver a deed upon request; — Held: (1) the 
action, being for recovery of damages, would not 

I lie without an actual request ; (2) pltf., not having 
i alleged a request, was not entitled to recover. 

I Ward v. Martine (1661), 1 Sid. 66 ; 82 E. R. 973. 

' S. 0. No. 440, ante. 

I 456. S. P. Wilkinson v. Verity (1871), L. R. 
! 6 C. P. 206 ; 40 L. J. O. P. 141 ; 19 W. R. 604 ; 
sub nom. Williamson v. Verity, 21 L. T. 32. 

For full aims., see Limitation of actions. 

457. Bill of exchange — Accepted payable at 
! particular place.] — If a bill of exchange be accepted 
I payable at a particular place, the declaration in 

an action on such bill against the acceptor must 
aver presentment at that place, and the averment 
must be proved. — Rowe v. Young (1820), 2 Bli. 
391 ; 2 Brod. & Bing. 165 ; 4 E. R. 372. S. C’. 
Nos. 422, 431, ante. 

Annotations : — FoUd. Cowie r. IlalsaJJ (1821 ), 4 B. & Aid. 197. 

Distd. Khodesv. Gent (1821), 5 B. & Aid. 244. Reid. Treachi r 

V. Hinton (1821), 4 B. & Aid. 413 ; Gibb t>. Mather (1832), 

8 Bing. 214 ; Skelton v. Halntead (1842), 11 L. J. Q. B. 

331 ; Haldane v. Johnson (1853), 8 £xoh. 689 ; Saul i*. 

Jones (1858), 1 E. &; E. 59. Menta. Smith r. Doe d. Jerticy 

(1821 ), 2 Brod. & Bing. 473 : Re Dilworth, Exp. Lancaster 

C^anal (1831), Mont. 27 ; Re Mayor, Ex p. Whitworth 

(1841), 2 Mont. D. & De G. 158 ; Smith tJ. Virtue (1860), 

9 C. B. N. S. 214. 

See, now, Bills of Exchange Act, 1882 (c. 61 )> 
ss. 19 (2) (c), .52 (2). 

458. Presentment to acceptor — To charge 

indorser.] — An indorsee of a bill of exchange in an 
action against an indorser must show that he 
has used all due diligence against the acceptor. — 
Heylyn V. Adamson. No. 442, ante. 

For full anus., see S. C. No. 442, ante. 

See, now, Bills of Exchange Act, 1882 (c. 61), 
s. 45. 

459. Promissory note — Payable at particular 
place.] — A note promising to pay on demand at a 
particular place must be presented, and a demand 
of payment made, at that place, unless the maker 
discharges the holder from the presentment and 


PART IV. SECT. 8, SUB-SECT. 2.-~A. 

i. Promissory note — Payable at 
pari^lar p2ooe.l— In an action by payee 
agai:^ maker, a promissory note Is ad- 
missible in evldenoe under the common 


I money counts, although made payable 
at a particular place ; the right of re- 
covery. however, is suspended until 
presentment be made at the place, on or 
after the time of payment.—- mebbitt v. 


Woods (1838), 2 N. B. R. (Ber.) 261. 

—CAN, 

459 y, .]— A demand of pay- 
ment of a promissory note made pay- 
able at a particular place may not be 



wimcid* — ^B owbs t% Mowe (1813)9 ^ Tatmt. 80 ; 
#'83 JSf ]Bti» 80S« 


V. dairke 
X0tm^<18aiO),*BU.S»; 


‘Mtd* Tomev V, Stone (2 843 ), 1 Bow. &: L. 1 82. 

" ^ ‘ 1. EetA. Howee. 


B. 8 O.B. 751 

-.ittli. life East of England Bank - 

. IngCo. (1868), L. H. 6 Sq, 368. 

440, Payable at sight,] — Nobton v. Ellah, 

Noe, 480, 484, ante. 

For full anns., see S. C No. 431, ante. 


461. Collateral sum payable on demand.}--lt is * 

Bat necessary to allege a request in a declaration in 
an action on the case for a debt ; but if it is for a 
collateral sum, the day of the request must be 
alleged, and a ^neral averment of scepius requu 
situs ** is not sumcient. — ^Birks (Berks) v. Trippet 
(TmPEn') (1866), 2 Keb. 126 ; 1 Wms. Saimd. 28, 
82; 1 Sid. 303; 84 E. B. 80. 

AnnolaHtma: — Distd. Maylam i>. Norris (1845). 1 C. B. 244. 
Folld. jRe Brown's Estate, 11898] 2 Ch. 300. Bald. Howe v. 
Young (1820), 2 blL 391 : Simpson r. Kouth (1824), 2 
B. & C. 682 ; JRe Bilworth, hx p. Lancaster Canal Co. 
(1831), I Mont. 27 ; Booper t?. Woolzner (1860), 10 (J. B. 
370. itotd. Child V. Sands (1693), 1 Salk. 31 ; Wharton 
r. King (1831), 2 B. & Ad. 528 ; Creswlck r. Harrison 
(1850), 10 C. B. 441 ; Harrison r, Cre8wick(1853), 13 C. B. 
399 ; Jewett v. Christie (1867 ), L, R. 2 C. P. 296. 


Btixmxt V. 2 Gh, 306 T 32 7. Gfa. 

085 : 68 L, 12 ; 41 W. B. 440 ; SB. 463. S. C. 
No. 428, ante. 

Janatai(on;'<-Meiitd.£dwards v. Walters, [1896] 2 Ch, 157, 
O. A. 

4 g 3 . .] — Under a lease by pltf. to 

T., T. covenanted to pay the rent at the days & in 
maimer therein mentioned, &; to pay interest should 
the rent be behind three quarters ; & deft, cove- 
nanted that T. should at all times during the term 
pay to pltf. the rent at the respective days, & also 
interest, dc should duly observe all the covenants, 
& that if T, should neglect to pay the rent for 
40 days deft, should pay on demand ; — Held ; deft, 
was not chargeable until after 40 days dt demand 
made. — Sicklemoee v. Thistleton (1817), 6 M. dc 
S. 9 ; 106 E. B. 1146. 

AnnoiaHons : — ^Befd. Ee Colnaghl, Exp, Marks (1838), 3 
Be^. 133j Mactotoshv. Midl^d (-ounties Ky. Co^^ 

Hoggett tJ. Kxley (1840), 6'Bing. N. C. 207. 

404^ j — condition of a bond 

provided that the bond was to be void if the surel> 
should pay to the obligees such sums as they 
should advance to the principal debtor, within three 
calendar months “ after receiving notice to pay 


to bringing the action ; but where there is a cove- i 
nant or promise to pay a collateral sum on demand i 
— e.flf., in a covenant by, a surety for the principal 
debtor — ^request must be made before action 
brought, or before the money can be considered as I 
^nrinrr the Collateral debtor. I 

tge. of Sept., 1867, contained a joint & i 
covenant by a father dc son to pay the | 
£3,000 “ on demand,” & that they would, 1 
** in the meantime from tlie date hereof,” pay 
interest on same at the rate therein mentioned. 
The father, who had joined as surety only, died 
in Nov., 1872, & his estate was being administered 
in an action commenced in Apr., 1880. No claim i 
‘ er's estate in respect of ! 
nis iiaoiiity on tne covenant in the mtge. until July, | 
1889. The mtgee. now claimed to be let in as a 
creditor of the father’s estate in respect of the 
amount due on the mtge., which the son was 
unable to pay ; — Held : (I ) the right of action did 
not accrue against the father’s estate until July, 
1889, when demand was first made; (2) mtgee. 
was entitled to come in & prove his claim against 
the father’s estate without disturbing any divi- 
dends already distributed. — He Brown’s Estate, 


ts iiii iw UULC xiciiii px uc;xxi/\.^x wxx/iiv/l4v 

averring a notice or request to pay. — Batson r. 
Spearman (1838), 9 Ad. & El. 298 ; 3 Per. & Dav. 
77; 112 E. R. 1225. 

Annotation : — Befd. Jones v. Williams (1841), H. & W. 80. 

455 , ,] — Pltf, advanced money to 

a borit>wer under an agreement providing for repay- 
ment within three months of the receipt of a written 
notice requiring repayment, & deft, guaranteed re- 
ayment of the loan ‘ ‘ as per ’’the agreement. The 
orrower died, leaving no estate, & no letters of 
administration were taken out. No written notice 
requiring repayment was ever given by pltf. In an 
action against his surety ; — Held : ( 1 ) the giving of 
the notice was a condition precedent to repayment ; 
(2) as the condition had not been performed, repay- 
ment never became due ; (3) deft, was not liable. — 
Rickaby V, Lewis (1905), 22 T. L. R. 130 ; 50 Sol. 
Jo. 113. 

B. Demand required by Law. 

466. Demand distinguished from cause of action.] 

— ^A ry. CO. was empowered by stat. to divert a 
canal, and it was enacted that, if by certain speci- 
fied causes the canal should be so obstructed that 
boats could not pass, the ry. co. should pay the 


mode on the very day t falls duo to 
fix the maker, although there must i>e 
a demand at the place upon or after 
the day, before brinpring the action. — 
Ratchford V. Griffith (1843), 4 
N. B. R. (2 Kerr.), 112.— CAN. 

k. Mortgage — Notice demanding pay- 
meni,] — Deft, produced a mtge. in foe 
given by pltf. to C. By the mtge. the 
mtgor. was to remain In possession until 3 
lUanths ‘ notice in writing, aft-or defauK , 
demanding payment. The mtge. had 
boon discharged by certifloato rogis- 
t-ored a week after the commencement of 
the action, & it was contended that pltf. 
had no legal title when he began his 
suit ; — HeJd : ho might nevertheless 
recover, for no notice was proved to have 
been given as required by the mtge., & 
he was entitled to possession against 
mtgee. — S idkt v. JIardcastle (1854), 
11 U.O. R.162.—CAN. 

l. Contract to take property.) — In an 
action for speoifio performance of an 
atteged agreement, the allegation was 
that deft., on selling land to pltfs., 

romlsed to make them a profit of 

30,000 within 60 days, or take the 
property himself ; — .* this was an 
alternative promise to make pltfs. a 


profit within a certain tliiie, or take the 
propert y himself. The action which had 
been taken on the first pnrt, relating to 
the profit, should have been taken on 
tlio promise us a whole. Had the action 
bO(!n brought on the whole promise, 
pltfs., before oommenocment, sliouUl 
nave drawn up an agreement, or 
assignment, and tendered it to deft, for 
execution. Before pltfs. could sue they 
must satisfy the ot. that they did put 
the option to deft., either to pay or 
take the property. — Fi.f.tciier v. 
IlOiDEN (1914), 27 W. L. R. 896.— 
CAN. 

PART IV. SECT. 3, SUB-SECT. 2.— B. 

m, Attachnwni to enforce payment of 
cosfs.l — When a consent is entered into 
& made a rule of ot. for the postpone- 
ment of a trial upon payment of costs, 
& the party to whom the costs are pay- 
able afterwards dies, his personal repre- 
sentative is not deprived of the usual 
remedies by action or attachment for 
enforcing the payment of the costs ; 
but there must first be an order for the 
payment of the costs, & a regular de- 
, mand made on behalf of the personal 
I representative, before an attachment 


can bo Issued. — imowNUioo r. Hamil- 
ton (18.12), Ale. & N. 170.— IR. 

n. Action against sheriff for overplus.) 
— In an action against a sheriff for the 
overplus of money levied under an 
execution, pltf. must prove a demand of 
the money before action brought. — 
RUQOLES V. Beirie (1833), 3 O. S. 276. 
— CIAN. 

o. Action against district council — 
AccourU stated.) — Where a district coun- 
cil was sued upon the common money 
count on account stated : — Semble : (3 ) 
it was not necessary before action to 

ve a notice to the treasurer of the dis- 

ict of the claims of pltfs. against tho 
district ; (2) it was necessary, in order 
to a right of action, to aver a request 
from pltfs. to dofts. to pay over the 
money due. — H uron District Council 
V. London District Council (1847), 
4 U. C. R. 302.-^AN. 

,p. Action against Public Works Com- 
missioners.) — In order to Institute an 
action against tho Commrs. of Public 
Works in Ireland, it was necessary, 
under 1 Sc 2 Will. 4, o. 33, s. 91, to apply 
to the Ot. of Exchequer for liberty so to 
do ; but previous to granting such 
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oai&al 00 . by way of ascertaihed damages a liqui* 
dated sum according to the time during which the 
obstruction should continue ; and that in default 
of payment on demand made on the ry. co.’s trea- 
surer, etc., the canal co. might recover the sum by 
action of debt or on the case. It was also enacted 
that no action should be brought for anything done 
or omitted to be done in pursuance of the Act, or in 
execution of the powers or authorities given by it, 
without 20 days’ notice nor unless the action should 
be brought within 0 calendar months next after the 
act committed, or in case there should be a con- 
tinuation of damage then within 6 calendar months 
next after the doing such damage should have 
ceased. The declaration stated that the canal, by 
means of defts.’ works, became obstructed on a 
certain day & continued so obstructed for 99 hours 
next following, & that defts. refused payment when 
demanded : — Held : ( 1 ) an action of debt for liqui- 
dated damages incurred by obstructing the canal 
was an action for something done in pursuance of 
the Act; (2) the limitation clause applied ; (3) the 
time of limitation ran from the last obstruction, not 
from the demand of x^ayment. 

The demand may indeed be necessary to main- 
tain the action ; but it cannot be considered as the 
cause of it (Lord Denman, C.J.). — Kennett & 
Avon Canal Navigation Proprietors v. Great 
Western Ry. Co. (1S45), 7 Q. B. 824 ; 4 Ry. & 
Can. Cas. 190; 14 L. .T. Q. B. 325 ; 9Jur.788; 115 
J:. R. 698. 

467. Money paid by mistake. ] —To enable a pltf. 
<o maintain an action for money paid by mistake 
SIS money had received by deft., notice of the 
jiiistake must have been given to deft. & a demand 
made (Martin & Bramwkll, BB.). — Freeman 
r. Jeffries (1809), L. R. 4 Exch. 189; 38 L. J. 
Ex. 110 ; 20 L. T. 533. 

Annotations : — Diftd. Baker v. Oonraffe, [1910] 1 K. B. .56. 

Mentd. Colonial Bank v. Exchanvo Bank of Yarmouth 

(1885), 54 L. T. 256, P. C. ; Bradford Corpn. v. Ferrand, 

[1902] 2 Ch. 6.55; Tondrins: Hundred Waterworks r. 

Jones, [1903] 2 Ch. 615. 

468. Failure of consideration — Annuity void 
through Informality.] — The grantee of an annuity 
void on account of an informality in the deeds can- 
not maintain an action for money had and received 
lo recover back the money until he has demanded 
fresh deeds from the grantor. But it is not nece.s- 
sary for grantee to tender back the old deeds pre- 
vious to the commencement of such action. — 
WiUDLE V. Lynam (1798), Peake, Add. Cas. 30. 

469. Detinue.] — Pltf.'s watch, which had been 

bought some years fjreviously at deft.’s shop, was 
stolen from who gave information of the theft 

to deft. The watch was subsequently purchased 
by B., who sent it to deft, for an opinion as to 
whether it was a genuine antique watch. Deft, 
wrote both to pltf. & to B. telling them that it was 
the watch which had been stolen & inquiring as to 
their wishes in the matter. No answer was sent by 
pltf. to deft.’s letter, but a fe^v days afterwards a 
clerk of pltf.’s solrs. called at deft.’s shop, & on 
being shown the watch demanded that it should be 


then k there handed over to him, and, on this re- 
quest being refused, at once served deft, with a writ 
in detinue which ho had taken out on pltf.’s behalf 
about two hours previously. U pon the facts given 
in evidence : — Held : ( 1 ) there had been no wrong- 
ful refusal on deft.’s part to return the watch to 
Itf. before the date of issue of the writ ; (2) pltf. 
ad no cause of action against deft, either in de- 
tinue or in trover.— C layton v. Le Roy, No. 176, 
ante ; No. 480, post. 

For full anns., soe 8. 0. No. 176, ante, 

470. Illegal pledge.]— Under M. S. Act, 

1854 (c. 104), s. 60, a pledge by the master & sole 
owner of a ship of the certificate of registry, though 
for a good & sufficient consideration, is illegal & 
void ; &> an action will lie by the master k sole 
owner against the person detaining it, after a 
demand made upon him to return it for purposes 
of navigation. — ^W it-ky v. Crawford (1861), 1 B. 
& S. 265 ; 30 L. J. Q. B. 319 ; 4 L. T. 653 ; 25 
J. P.516; 7 Jur. N. S. 943 ; 9 W. R. 741 ; 1 Mar. 
L. C. 653 ; 121 E. R. 713, Ex. Ch. 

471. Conversion— -Where demand necessary.] — 
Pltf.’s goods & servants were on land which deft, 
recovered in ejectment. Deft., on entering under 
the writ of possession, turned pltf.’s servants off the 
land & would not let them remain to remove the 
goods. There being no subsequent demand or 
refusal ; — H eld : the jury might find that there was 
no conversion. 

Deft, had a right to turn off pltf.’s servants. 
Pltf. certainly had a right to the goods ; but he 
should have sent some one with proper authority 
to demand & receive them ; if deft, had then re- 
fused to deliver them or to permit pltf. or his ser- 
vants to remove them* there would liave been 
clear conversion (Lord Denman, C.J.). — Thoeo- 
GOOD V, Robinson (1845), 6 Q. B. 769 ; 14 L. J. 
Q. B. 87 ; 115 E. R. 290. 

472. ,] — A. agreed to build an organ 

for B. and to fix it in the parish church of C. for £7 68 
to be paid by certain yearly instalments, the pi*o- 
periy in the organ remaining in A. until the instal- 
ments were paid. The instalments being unpaid, 
A. demanded the organ of the vicar of C. ana the 
churchwardens. The vicar kept the church door 
locked and refused to allow the organ to be removed, 
claiming a lien upon it. The churchwardens did 
nothing : — Held : the vicar was liable in trover, 
and not the churchwardens. 

To entitle pltf. to maintain this action, it must be 
showm that deft, refused to deliver up the organ 
after pltf.’s right to demand it had accrued 
(WiLLEs, J.). — Walker V. Clyde & Wren (1861), 
10 C. B. N. S. 381 ; 142 E. R. 600. 

Demand & refusal as evidence of conversion, see 
Trover k Detinue. 

Demand & its effect in cases of recovery of land, 
see Landlord k Tenant ; in cases of tender, see 
Contract. 

Demand of warrant, see Public Authorities k 
Public Officers. 

Effect of demand upon Statutes of Limitation, 
see Limitation op Actions. 


application, the ot. required foots to be 
atated on affidavit to satisfy the ot. 
that the party seeking to sue had made 
a demand of the sum alleged to bo due 
before serving his notice of motion. In 
order to afford the oommrs. an oppor- 
tunity of either disohorging their 
inability, or of resisting the demand. — 
Oalpwull V, Board op Works, [1856] 
8 Ip. Jup. (1 Ir. Jur. N. S.) 106 (E).— IR. 

q. Action on bond to secure costs .] — On 
an applioation for liberty to sue upon 
the bond given to secure the costs of an 
appeal against a decree of the ot. : — 
Mela : the party moving must show a 
demand from, & refusal of the costs by, 
the sureties named in the bond. — 


Stokes r.CRTSLER (1858), 1 Ch. Ch,14. 
—CAN. 

r. Action of account.) — ^Pltf. declared 
that deft, was his tenant in common, & 
received In respoot of rent the sum of 
£48 15s. more than oame to his just 
share & proportion. On demurrer : — 
Held : the declaration was bad for want 
of an averment of request Sc refusal to 
render an account. — Purcell v, Hard- 
ing (1860), 15 W. R. 128 (Ir.).— IR. 

469 1 . Detinue.] — An action of detinue 
does not lie against a bailee of goods 
until demand made by the bailor, after 
the determination of the bailment Sc 
before action brought. — C uixen v. 


Barclay (1881), 10 L. R. Ir. 224.— 
IR. 

s. Replevin — Wrongful seizure of 
goods,] — Pltf. brought replevin for goods 
seized under a warrant of distress for 
water rates, & the writ alleged an unjust 
detention, but contained no allegation 
of an unlawful ta-king. Deft, denied the 
detention. Sc justifl^ under a distress 
for water rates, to which pltf. replied 
disputing the liability : — Tleid : as 
there was no complaint in the writ of an 
unlawful taking. Sc no proof of a demand 
of the goods by pltf., ho could not re- 
cover in this form of action. — I nqlis v. 
GREENWOOD (1881), 14 N. S. R. (2 R* 
& Q.) 2.— CAN. 
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Sects,— Demand or Bequest: Sub-sect, 2, C, (a), 

{b), (c), <fc (eg). Sect 4.] 

C. Sufficiency of Demand, 

(a) What constitutes Demand, 

478. Commencement of action — Not sufficient.] 

— Where a demand is necessary to give a right of 
action, commencement of the action is not of itself 
a sufficient demand (Abbott, O.J.). — Simpson v, 
Routh (1824), 2 B. & C. 682 : 2 Dow. & Ry. M. C. 
198 ; 4 Dow. & Ry. K. B. 181 ; 2 L. J. O. 8. K. B. 
163 ; 107 E. R. 536. S. 0. No. 477, post 
Annotations : — Folld, VariM v. Cary (1850), 15 Q. 13. 418. 

JRefd. Charrlnton v. Johnson (1845), 13 M. & W. 856 ; 

Ameor-oou’Kisea r. Moorad-oon-Nlssa (JS65), 0 Moo. Ind. 

App. 211. Mentd. Lons r. GrevilJe (1824), 4 Dow. & Ry. 

Hl. B. 632. 

474. Demand of different thing — Not sufficient.] 

Under a contract to deliver a share in a co. on 
demand, a demand of the price of the share is ' 
not a sufficient demand to deliver the share. — 
(jiREEN V. IVluRRAY, No. 454, ante, 

475. Demand without production of authority — 
Not sufficient.] — In a case in which a demand before 
action was necessary, the demand relied on was 
made by a stranger, who, on being asked if he had 
authority from pltf. to make the demand, said he 
had a ^^Titten authority in his pocket, but refused 
to produce it, saying there was no need for him to 
show it : — Held : the demand was not sufficient. — 
CllARRlNTON (CHARTNGTON, CHARRINGTON) V. 

Johnson (1845), 13 M. & W. 856 ; 14 L. J. Ex. 299 ; 

4 L. T. O. S. 398 ; 9 J. P. 279 ; 153 E. R. 359. 

(h) Evidence of Demand, 

476. Letter referring to previous demand — Sur- 
rounding circumstances.] — To an action of trover 
for wine, commenced Oct., 1833, Stat. Limitations 
\vas pleaded. The wine, in pipe, had been depo- 
sited by 0. for pltf. in deft.’s cellar by her leave. 
0. became bkpt., & his assignees claiming the wine, 
pltf.’s solrs. warned deft, by letter in Dec., 1826, 
not to give it up to any person unauthorised by 
them. Deft, kept the wine, & bottled part of it 
at, or soon after, the end of 1826, at which time 
it was becoming injured by remaining in the wood. 
Afterwards, but it did not appear when, she con- 
sumed part of the wine so bottled. In Nov., 1827, 
pltf.’s solrs. again wrote to deft, saying they were 
instructed to proceed at law against her, Preferring 
to a demand of the wine, stated in the letter to have 
been made upon her by them in the preceding Mar., 
but offered to indeninify her against the claim of 
any other person if she would deliver the wine 
within a week ; in default of which they stated 
that the proceedings would be commenced. The 
application was not noticed. A subsequent de- 
mand & refusal were proved. The jury having 
found for pltf. ; on motion to enter a nonsuit 
Held : on this evidence the jury was not bound to 
conclude that there had been a demand & refusal 
more than six years before action brought. — Phil- 


POTT r. Khxuby (1836), 8 Ad. & El. 106 ; 4 Nev. & 
M. K. B. 611 ; 1 Har. & W. 134 ; 4 L. J. K. B. 
139 ; 111 E. E. 353. 

Ann^ntions Parry v, Roberts (1835), 3 Ad. 5c El. 11B» 
Mentd. Plant v, Cotterill (1860), 5 H. & N. 430. 

477. Admission of demand — Plea of tender nct.J 

— Where a demand is necessary to give a right of 
action, a plea of tender does not admit the demand. 

If it had appeared that pltf. had demanded a 
settlement generally, &; the tender had been made 
upon that, or if the tender had been made in pur- 
suance of any meeting for the purpose of settling 
accounts, it might have superseded the necessity 
of any other demand (Bayley, J ,), — Simpson v„ 
Routh, No, 473, ante. 

Annotations : — FoUd. Long’ r. GreTllle (1824). 4 Dow. Sc Ry. 
E. B. 632. Bold. Charrlnton v, Johnson (1845), 13 M. & W. 
856. 

For full anns., see S. C. No. 473, ante. 


478. Presumption of demand — After verdict.] — 

34 Geo. 3, c. 85, enacted, by s. 7, that a moiety of 
the money to be allowed to a clerk should be paid 
by the proprietors for the time being of one portion 
of a navigation ; &, by s. 9, that if any proprietor 
should neglect or refuse to pay the sums allowed & 
due to the clerk on demand made, etc., such sums 
might be recovered by action of debt in the name 
of such clerk against the proprietor, with double 
costs : — Held : as no right of action w^as given to- 
the clerk against a proprietor except on demand 
& refusal to pay, it must be presumed after verdict 
on a count by the clerk i^ainst a proprietor without 
stating a demand, & nil dehet pleaded, that a de- 
mand was proved. Om. ; whether such a count, 
not stating a demand, w’ould have been good on 
special demurrer. — Tibbits v. Yorke (1835), 4 Ad. 
& El. 134 ; 5 Nev. & M. K. B. 609 ; 5 L. J. K. B. 
54; 111 E. R. 738. 


(c) Time of Demand. 

479. Demand too late — After time fixed for doing 
act demanded.}— An arbitrator awarded that a 
party should on or before Mar. 23 next execute a 
certain indenture. No demand of execution of the 
indenture was made on or before that day, but was 
made at subsequent times, when execution was 
refused : — Held : an attachment ought not to be 
granted. Qw. : whether in the circumstances an 
action would lie against the party for his refusal to 
execute the indenture. — Doe d. Williams v, 
Howell (1850), 5 Exch. 299 ; 19 L. J, Ex. 232 ; 
15 L. T. O. S. 69 ; 155 E. H. 128. 

For full anns., see Aubitratiox. 

480. After issue of writ — Detinue — Conver- 

sion.] — Clayton v. Le Roy, Nos. 176, 469, ante. 

Annotation: — ^Befd. Eastern Construotion Co, v. National 

Trustee. (1913), 83 L. J. P. C. 122, P. C. 

481. Allowance of time for complying with 
demand.] — A covenant to pay money immediately 
upon demand must receive a reasonable construc- 
tion so as to allow the debtor time to procure tho 


PART IV. SECT. 8,SUB-SECT. 2.-~C. (a). 

t. Between solicitor d: client.] — An 
intimation from a client to Ids attorney, 
who has ooDectod money, that the client 
wishes it paid over, is a sufficient de 
mand to support on action for money 
had Sc received . It is not necessary that 
the demand should be made at the 
attorney’s residence or place of business, 
unless he objects on that ground. — 
Gilbert v. Palmer (1850), 6 N. B. R. 
(1 All.) 667.-~CAN. 

u. Demand wUJumt authority.] — A 
notice to an attorney demanding pay- 
ment of money received by him in his 
professional capacity, signed by a person 
who was not shown to have had any 
authority to make the demand. Sc 


served by one who had no authority to 
receive the money, is not a sufficient 
demand to support an action for money 
had Sc received, though tlio person who 
signed the notice was afterwards the 
attorney In the suit. — Robinson v, 

! Palmer (1851), 7 N. B. R. (2 All.) 223.— 


V. Reasonahle time before adion ,] — 
Pltf. deposited £100 with deft, as stake 
holder, to abide the result of a race to bo 
run on Nov. 5 between the horses of 
pltf. & K. ; the race was not decided. Sc 
on Nov. 11 pltf. demanded the money, 
which deft, refused to pay, stating that 
K. claimed It as the wlzmer of the raoe : 
an action for the money was brought on 


Nov. 22 : — Held : a reasonable time had 
olapsed between the demand & the oom- 
mencemout of the suit, & deft, was 
liable. — K inney v. Stubbs (1858), 1> 
N. B. R. (4 All.) 126.— CAN. 

w. .] — In an action on an instru- 
ment in the following form : — ** 81,200. 
Edmundston, N.B., July ij, 1899. Rc- 


I interest at the rate of 7 per cent, per 
annum, upon production of this receipt 
Sc after 3 months* notice. F. L.**: — 
Held : pltf. could recover as for a pro- 
missory note, Sc a demand for immediate 
payment more than 3 months before the 
action was a sufficient notice. — L a 
Forest v, Babikeau (1906), 37 S. C. R* 
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money* and, if the demand is not made by the 
creditor himself, to inquire into the authority of 
the person making it to receive the money. — Toms 
v, Wilson (1863), 4 B. & 8. 455 ; 2 New Rep. 454 ; 
32 L. J. Q. B. 382 ; 8 L. T. 799 ; 10 Jur. N. S. 
201 ; 11 W. B. 952 ; 122 E. R. 529. Ex. Ch. 
junoiations :^Appryd, Moore r. Shelley (1883), 8 App. Cos. 
285, P. O. Bald. Arklns v. Brunton (1866), 15 L. T. 84, Ir. ; 
Wharlton v. Kirkwood (1873), 22 W. R. 93 : Fitzgerald's 
Trustee v. Mellersh, [1892] 1 Oh. 385. Mentd. Johnson r. 
L. & Y. Ry. Co. (1878), 3 C. P. D. 499. 

(d) Parties* 

482. Demand sufficient — PlalntiiTT entitled at time 
of demand — Title acquired after wrongful delivery.] 

— In an action for wrongfully depriving pltfs. of 
goods it appeared the goods had been consigned to 
England from a colony. The bills of lading pro- 
vided that the goods were to be delivered to the 
order of the consignor or his assigns. The con- 
signor drew bills of exchange on the consignee 
against the consignment, & sold them with the bills 
of lading annexed, which he had indorsed in blank, 
to a colonial bank, who sent them to a bank in 
London with a hypothecation note empowering the 
London bank to sell the goods if the bills of ex- 
change were not accepted or not paid at maturity. 
The goods arrived in England and were delivered 
to defts., a ry. co., to be delivered to the order of 
the shipowners. The consignee paid the freight & 
other shipping charges & accepted the bills of 
exchange, out before the bills became due he in- 
duced defts. wrongfully to deliver the goods to him 
without producing a delivery order from the ship- 
owners. When the bills became due the consignee 
requested pltfs. to advance the money & take up 
the bills. They did so, & received the bills of ex- 
change & the bills of lading fi*om the London bank, 
ultimately obtained delivery orders from the 
sliipowners in exchange for the bills of lading. 
When they presented the delivery orders to defts. 
they found that the goods had been already given 
up to the consignee, & they thereupon commenced 
the present action : — Held : ( 1 ) pltfs. must be taken 
to be pledgees of the goods, & had a property suffi- 
cient to entitle them to maintain the action inde- 
pendently of BiUs of Lading Act, 1855 (c. Ill); 
(2) pltfs.* right of action was not affected by the 
fact that at the date of the wrongful delivery they 
had not acquired their title to the goods. — ^Bristol 
& West op England Bank v. Midland Ry. Co., 
[1891] 2 Q. B. 053 ; 01 L. J. Q. B. 115 ; 65 L. T. 
234 ; 40 W. R. 148 ; 7 T. L. R. 627 ; 7 Asp. 
M. L. 0. 69, C. A. 

Amiotation : — Ezpld. Loudon Joint Stock Bank v, British 
Amsterdam Maritime Agency (1910), 104 L. T. 143, 

488. Demand not sufficient — Goods in custodia 
legis.] — In an action of trover for a chaise it 
appeared B. had hired the chaise in question from 
plif. & had placed it at livery with deft., & that 


wWst it was in deft.’s possession in London it waa 
attached by process out of the Sheriff’s Ct. Pltf. 
demanded the chaise, but deft., alleging that it had 
been attached, refused to deliver it -.—Held ; there 
w^ no evidence of a conversion by deft., the chaise 
being at the time of the demand in the custody of 
the law, &; not of deft. — Verrall v. Robinson 
(1835), 2 Cr. M. & R. 495 ; 4 Dowl. 242 ; 1 Gale^ 
244 ; 5 Tyr. 1009 ; 150 E. R. 213. 

-Distd. CatteralJi?. Kenyon (1842), 3 Q. B. 310. 

Reid. Towne n. Lewis (1849), 7 O. B. 608; Pillot r. 

Wilkinson (1868), 2 H. & C. 72 ; Levy v. Lovell (1880), 14 

Ch. I). 234, C. A. 

484. Persons jointly entitled— Demand to be made 
by all.] —If an award directs a document to bc- 
delivered to three persons they must all make 
demand at the same time or execute a power of 
attorney authorising one person to make it, so 
that deft, may know the demand to be made by 
their joint authority. — Sykes v. Haigh (1835), 4 
Dowl. 114 ; 2 Scott, 193. 

Annotations: — Distd. Corbett d. Clymer v. NlchoUs (1851),. 

2 L. M. & P. 87. Consd. Daily r. Curling (1851), 20 L. J. 

Q. B. 235. 

485. Persons Jointly liable — Demand on some 
sufficient.]— In an action by A. against C. and D., 
as overseers, to recover a penalty under Disorderly 
Houses Act, 1751 (c. 30), it appeared A. & 
had given the requisite notices with respect to a 
disorderly house kept by E., & that E. was prose- 
cuted & pleaded guilty, "whilst F. &; G. were over- 
seers, & that aft^r 0. k D. came into office E. was 
sentenced. A. thereupon demanded in writing tbo 
penalty from G. k D., who refused to pay it : — 
Held : (1 ) the demand was properly made on 0. k 
D., k not on their predecessors F. & G. ; (2) it was^ 
not necessary to make any demand on the church* 
wardens as well as on 0. k D. ; (3 ) it was Tiot neces- 
sary for the demand to be in writing ; (4) no objec- 
tion having been taken to the form of the demand 
either at the trial or on obtaining a rule nisi to- 
enter a nonsuit, it was too late to do so upon the 
argument in support of such rule. — Burgess v. 
Boetefeur k Brown (1844), 7 Man. k G. 481 % 
8 Scott, N. R. 194 ; 13 L. J. M, C. 122 ; 8 Jur. 621 ; 
135 E. R. 193. 


Sect. 4.— NOTICE OF ACTION. 

The Public Authorities Protection Act, 1893: 
(c. 61), s. 2 (c), repeals so much of any Publia 
General Act as enacts that in any j^roceeding to 
which the Act applies notice of action is to be given.^ 
The earlier cases dealing with notice of action 
under Public General Acts are therefore omitted 
from this title, but will be collected, so far as they 
are still of importance, under Public Authorities 
& Public Officers. Cases under Private Acts, 
which are not affected by the above Act will bo 
dealt with under their appropriate title. 


Part V. — Suspension of Right of Action. 


Sect. L— BY AGREEMENT TO REFER TO ! 
ARBITRATION. 

See Arbitration. 

Sect. 2.— BY RECEIPT OF A NEGOTIABLE 
INSTRUMENT. 

See Bills op Exchange, Promissory Notes 
k Negotiable Instruments. 

Sect. 3.— BY DISTRESS. 

486. Distress damage feasant.] — Pltf. distrained 
a beast damage feasantf k put it in the common 


pound, from whence it escaped without his assent,, 
ne not being satisfied for the damage ; then pltf. 
brought trespass for breaking his close, k treading: 
down his grass, etc. ; — Held : the action was not 
maintainable, unless pltf. showed that the escape 
was without his default. — ^Vasper (Vaspob) v. 
Eddows (Edwards, Eddowbs) (1700 -1702), Holt,. 
K. B. 256 ; 1 Ld. Raym. 719 ; 12 Mod. Rep. 658 ; 
1 Salk. 248 ; . 90 E. R. 1040 ; sub nom. Jasper v. 
Eadowes (1703), 11 Mod. Rep. 21. 

Annotations Lees t?. Wright (1822), 1 Bow. & Ry- 
K.B.391. Apld. WilUams v. Price (1832), 3 B . & Ad. 695; 
Lehain t>. Phllpott (1875), L. R. 10 Exch. 242. Menti R. 
V. Cotton (1751). Park, 112; Knowles r. Bloke (1829), & 
Bing. 499. 



«0 


Action. 


Sect 8 . — By Distress. SecL 4 ; Suh^aecL 1. ] 

487 . ,] — Deft.’s pony got into pltf.’s field 

A; kicked a filly, Pltf. distrained the pony damage 

Jeasant, Deft, refused to pay the consideration 
demanded, & pltf., whilst retaining the pony, 
brought an a<jtion for damages in the cty. ct. : — 
Held : pltf. had a valid distress in respect of the 
^damage to his filly, but his right to recover damages 
by action was suspended so long as the distress 
‘tjontinued. He could not retain the distress & 
bring an action as well. — ^B oden v, Roscob, [1894] 
1 Q. B. 608 ; 58 J. P. 368 ; 42 W. R. 446 ; mh nom. 
Rosooe V. Boden (Roden) (1894), 63 L. J. Q. B, 
767 ; 70 L. T. 450 ; 10 T. L. R. 317 ; 38 Sol. Jo. 
:291 ; 10 R. 173. 

488. Distress for rent.] — Where goods are taken 
under a distress for rent, the landlord cannot, so 
long as he holds the goods, sue the tenant in debt 
(Bayley & Holroyd, JJ.). — Edwards v. Kelly 
(1817), 6 M. & 8. 204 ; 105 E. R. 1219. 

Annotations : — Apld. Lehaln v. Philpott (1876), L. R. 10 
Exch. 212. Mentd. Thomas v. WUllams (1830), 10 B. & 0. 
664 ; Roiinoo v. Woodyard (1846), 8 L. T. O. S. 186 ; 
Fitzgerald v. Dressier (1859), 7 C. B. N. S. 374 ; Harburg 
Indlarubber Comb Co. v. MarUn, [19021 1 K. B. 778. 

489. .] — A landlord who elects to enforce 

-his remedy by distress against a tenant in arrear 
with rent, cannot, so long as he detains the distress 
without sale, maintain an action against the tenant 
for the same rent, even although the goods dis- 
trained are not of sufficient value to satisfy the 
-amount distrained for. — Lehain v» Philpott 
( 1675), L. R. 10 Exch. 242 ; 44 L. J. Ex. 225 ; 33 
L. T. 98 ; 39 J. P. 584 ; 23 W. R, 876. 

Annotation Re!d. Philpott v. Lehain (1877), 35 L. T. 855. 

SeCf fxirihcr, Distress. 

Sect. 4.-~ACTI0NS IN RESPECT OF 
FELONIOUS TORTS. 

Sub-sect. 1. — In General. 

490. Explanation & extent of rule.] — Three dif- 
tferent views have been held at difl eront times & by 
•different authorities, namely: (1) the private 
wrong & injury has been entirely merged & drowned 
in the public wrong, & no cause of action ever arose 
or could arise ; (2) although there was no actual 
merger, it was a condition precedent to the accruing 
of the cause of action that the public right should 
have been vindicated by the prosecution of the 
felon ; (3 ) there is neither a merger of the civil 
Tight, nor is it a strict condition of precedent to 
such right, that there shall have been a prosecution 
of the felon : but there is a duty imposed upon the 
injured person not to resort to the prosecution of 
his private suit to the neglect 8c exclusion of the 
vindication of the public law. This last view is the 
correct one.— .Midland Insce. m. Smith, No. 640, 

Annotation .•-EeW. Admiralty Comrs. V, S.S. Amorlka, 
11917) A. C. 38, H. L. 

For full anns., see S. C. No. 640, post. 

491. Civil right merged in felony.] — If a 

man beats A.’s servant so that he dies, A, has no 
action against the other for the battery 8c loss of 
:S3rvice, because, the servant dying of the extremity 
of the battery, it is now become an offence to the 
•Crown, being converted into felony, & that drowns 
the particular offence 8c private wrong offered to A. 
before, Sc his action is thereby lo.st (Tanfield, J.). 
— HiaoTNS p. Butcher (1606), Yelv. 89 ; 80 E. R. 


I Annotations: — Po'Jd. Cooper t>. Witham (1668), 1 ®id. 376. 
N.P. Osborn t?. GiUett (1873), L. R. 8 Exch. 88. Bxpld. & 
Dbtd. Admiralty Uomrs. v. S.S. Amorlka, 11317 ] A. O. 38, 
H. L. Retd. Wells v. Abrahams (1872), L. 7 Q. B. 664 : 
Midland Insoe. v. Smith (1881), 6 Q. B. D. 661 ; Jackson 
r. Watson, [19001 2 K. B. 193, O. A. 


492. No action even after conviction.] 

— Deft., on the prosecution of pltf., bad been con- 
victed of bigamy. Subsequently pltf. brought an 
action against deft, for inducing her to marry biJR* 
he being in fact married to another woman at the 
time, Sc recovered £200 damages. In arrest of 
judgment it was objected that the charge amounted 
to felony Sc that the action was merged in the 
felony : — Held : entry of judgment upon the ver- 
dict must be .stayed till further order. — Proctor r. 
Bury (1742), Barnes, 450 ; 94 E. R. 999. 

493. Limited to trespass or tort.]— The 

law, proceeding on principles of public polic.y, has 
wisely said that, where a case amounts to felony, 
you shall not recover against the felon in a civu 
action, but that rule does not appear by any printed 
authority to have been extended beyond actions of 
trespass or tort, in which it is said that the trespass 
is merged in the felony. Whether this rule extends 
to any ca.se after the offender is brought to justice 
or whether at any time it may be resorted to in an 
action between persons guilty of no crime are ques- 
tions upon which I have formed no opinmn 
(Buller, J.). — Master v. Miller, Nos. 650, 631, 
post. 

Annotation : — Consd. Re Jermyn, Ex p. Elliott (1837), 2 

Deac. 179. 

For full anus., see S. C. No. 031, posf. 


494 . ,] — Where a felony has been com- 

mitted the law will not permit the person injured to 
proceed against the offender in a civil suit, but for 
the sake of the public he must seek his remedy by a 
criminal prosecution, 8c the civil action shall merge 
in the felony. — Gibson 8c Johnson v. Minet & 
Fb:ctor, No. 625, post. 

Annotations: — Refd. Stone v. Marsh (1827), 6 B. & C. 651 ; 

White V. Spettiffuo (1845), 13 M. & W. 603 ; Ashpltel v. 

Bryan (1861), 5 B. & S. 723. 

J'or full auns., see S. 0. No. 525, post, 

495. Qualifications on rule.]— Th6 

maxim that “ the civil right is alw^iys merged in the 
felony ” i.s not universally correct, 8c must be taken 
with qualification. The object of the rule is to 
cause public ju-stice to have the prior claim to satis- 
faction ; & whenever public justice has been satis- 
fied, the [)rivate right becomes restored. — Stone r. 
Marsh, Nos. 601, 618, 534, post. 

Annotation: — ^Re!d. Admiralty t^omrs. v. S.S. Amcrika, 

[1917] A. a 38, H. L. 

For full anns., see S. C. No. 534, post. 

496. Prosecution condition precedent to 

action.] — In an action of trespass against deft, for 
breaking into pltf.’s house & taking £3,000 in 
money deft, jfieaded that pltf. procured him to be 
indicted &; convicted for having burglariously 
broken into the house 8c feloniously taken same 
sum which was the said trespass. Pltf. demurred : 
— Held : the demurrer was good on the ground of a 
defect in pleading, since deft, had not pleaded pre- 
cisely that he had been actually indicted 8c con- 
victed, but only that pltf. procured him to be in- 
dicted Sc convicted. 

Although deft, had been convicted of feloniously 
taking the goods, ne vert»heless the owner could have 
an action of trespass & recover damages ; if a man 
took the goods of A. he could sue him civilly in an 
action of trespass, or by way of an appeal of felony, 
criminally, but if he brought an appeal of felony Sc 


PART V. SECT. 4, SUB-SECT. 1. 

491 1. Explanation dt extent of rule — 
Civil right merged in felony — Applica^ 
4ion to statutory civil remedy. ]-^u. : 
whether an action under 23 & 24 


[ Geo. 3, 0 . 20 (Ir.), against inha'bltants 
of a parish, for unlawfully, riotously, & 
I tumultuously assomblinpr, & by force 
seizing Sc detaining meal, the property 
of pltf., proceeding from one market to 


another, can be maintained under the 
Act, when the wrong complained of 
amounts to a common law felony, — 
Dudgeon v. Burke, [1847] 10 1. L. K. 
10.— IR. 
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was nonsuited, he could not afterwards bring an 
action of trespass (Dodridge & Whitlock, JJ.). 

If the goods were taken animo furandi the only 
proper remedy of the owner was by appeal of felony 
or by indictment ; although, if he bought an ac- 
tion of trespass, deft, could not plead that he had 
fiiolen them or taken them animo furandi, for he 
cannot aver his own intention (Jones, J.). — ^Mark- 
ham v» Cobb (1G25), Lat. 144 ; W. Jo. 147 ; Noy, 
82 ; 82 E. R. 316. S. 0. No. 509, post. 

Annotations: — Conid. Wells v. Abrahams (1872), L. R. 7 
(i. B, 564 ; Midland Insce. v. Smith (1881), 6 Q. B. D. 
561. Refd. Anon. (1682), Skin. 116; Stone v. Marsh 
(1827), 6 B. & 0. 551; Appleby v. Franklin (1885), 17 
Q. B. D. 93. 

497. .] — Where a tort is also a felony, 

action lies on the tort after conviction for the 
felony ; but before conviction the action would not 
lie. — Dawkes V. COVENEIGH ( 1652), Sty. 346 ; 82 
E. R. 765. 

Annotations : — Folld. Marsh v. Keatlm? (1834), 1 Bing. N. C. 
198. Apprvd. Wells v. Abrahams (1872), L. R. 7 Q. B. 
554. Consd. Midland Insce. v. Smith (1881), 6 Q. B. D. 
561 ; Admiralty Comrs. v. S.S. Amerlka, [19171 A. C. 38, 
H. L. 

498. Rule applicable In bankruptcy.] — 

The ct. will not permit a proof to be made for a debt 
which has been incurred through a felonious act 
committed by the bkpt., unless the creditor has 
first prosecuted bkpt. in a criminal ct. , although the 
party had entered up judgment & sued out execu- 
tion upon the bond given to secure the debt . — Re 
Jkrmyn, Fx p. Elliott (1837), 2 Deac. 179; 3 
Mont. & A. 110: sub nom. Re Elliott, Ex p. 
Jermyn, 6 L. J. Bey. 41, C. of R. 

Annotations : — FoUd. Re M’Mastor (1858), 32 L. T. O. S. 288, 
Ir. Distd. Re Shepherd. Ex p. Ball (1879), 10 Ch. D. 667, 
C. A. Reid. The Princess Royal (1870), L. R. 3 A. & B. 
41. Mentd. Re Jermyn, Ex p, Elliott (1838), 3 Deac. 
343. 

499 . Duty to prosecute first.] — ^Where a cri- 

minal, & consequently an injurious act towards the 
public has been committed, which is also a civil in- 
jury to a person, that ijerson is not to be permitted 
to seek redress for the civil injury to the prejudice 
of public justice, & to waive the felony & go for the 
conversion (Rolpe, B.). — White v. Spettigue, 
No. 537, post. 

Annotations: — Folld. Leo v. Bayes (1856), 18 C. B. 599. 
CoMd. Wells V. Abrahams (1872), L. R. 7 Q. 13. 554. No 
doubt there are many dicta of high authority to the effwt 
that when there has boon a private injury to a civil right, 
which may also be tho subject of criminal prosecution for 
felony, it is the duty of the person injured to prosecute for 
tho oriminal oflfonoe, before he can pursue his remedy by 
action for the private injury* Although there are many 
dicta to that effect I cannot And any ctisc wliere that rule 
of law has been applied before the cases of White v. 
Spettigue dk Qimson v. Woodfull (Blackbuun, J.). Folld* 
Osborn v. Gillett (1873), L. R. 8 Exoh. 88. Consd.Midland 
Insce. V. Smith (1881), 6 Q. B. D. 561 ; Smith v. Selwyn, 
11914) 3 K. B. 98, C. A. Refd. Admiralty Coiurn. v. S.S. 
Amerika, [19171 A. C. 38, H. L. 

For full anna., see S. O. No. 537, posf. 

500. — ^ .] — If a person has good reason to 

believe his goods have been stolen, he cannot main- 
tain trover against the person who bought them of 
the supposed thief without he has done everything 
in his power to bring the thief to justice. 

You must do your duty to the public before you 
seek a benefit to yourself (Best, C. J.). — Gimson v. 
Woodfull (1825), 2 C. &; P. 41. 


Annotations Peer v. Humphrey (1835), 2 Ad. & EU 

495. Overd. White v. Spettigue (1845), 13 M. Sc W. 603. 

Oonsd. Midland Insco. v. Smith (1881), 6 Q. B. D. 561. 

Refd. Re Hertford (1842), 1 Hare, 584 : Leo v, Bayes 

(1856), 18 C. B, 590 : Wells v, Abrahams (1872), L. R. 7 

Q. B. 554; Admiralty Comrs. v. S.S. Amerlka, [1917}’ 

A. C. 38, II. L. 

501. ,] — Stone v. Marsh, No. 495^. 

ante. Nos. 518, 634, post. 

For full anns., seeS* C. No. bZi,post. 

502. .] — Wells v. Abrahams, 

506, 510, 515, post. 

For full aims., see S. C. No. 515, post. 

503. .] — Whatever may have been 

thought in the early part of the seventeenth cen- 
tury, or even in Ix)rd Ellenborough’s day, it is now 
quite clear that the rule of public policy which, in 
cases of felony, admittedly requires the person 
aggrieved to institute criminal proceedings before 
pursuing any civil remedy against the felon, only 
suspends & does not require the destruction of the 
civil remedy. Before any question of public policy 
can arise it has first to be ascertained whether civil 
proceedings will lie at all. Most felonies involve a 
wrong less than a felony, & for such a wrong civit 
proceedings will lie when once the demands of 
public policy have been satisfied. But there may 
be felonies where the only wrong is the felony itself, 
& it may well be that the felony cannot be made the 
subject of complaint in civil proceedings (I.oiiD 
Parker). — Admlty. Comrs. v. S.S. Amerika, 
No. 266, ante. 

For full anus., see S. 0. No. 266, ante. 

504. Qualifications on rule.] — It is & 

variance with the interests of society, k contrary to 
the principles of public policy, to alloyv a party, 
injured by any felonious act, to seek civil redress 
until he has prosecuted the offender. But the 
principle must not be extended beyond what ijublic 
policy requires ; & its application depends upon 
the circumstances of the particular case (Lord 
Lyndhurst, 0.). — Re Marsh, Exp, Bolland 
(1828), Mont. & M. 315; 7 L. J. O. S. Ch. 10 
(1831), 1 Mont. &A.570. S. C. Nos. 517, 536, 

Annotations : — Apprvd. Re Jermyn, Ex p. Elliott (1837), 3 

Mont. & A. 11 0. Mentd. Rc Redpatb, Ex p. G. N. Ky. Co. 

(1857), 30 L. T. O, S. 211. 

505. Prosecution by third per- 

son.] — The civil remedies for suing the felon, which 
belong to the person whose proj^erty has been felo- 
niousiy taken, are suspended, after discovery of the 
commission of the offence, until the conviction of 
the felon in order that the dignity of the law may be 
vindicated by the prosecution k conviction of the- 
felon. But it is indifferent by whom the felon is 
prosecuted. — C howne p. Baytjls (1862), 31 Beav. 
351 ; 81 L. .1. Ch. 757 : 6 L. T* 781) ; 26 J. P* 
579 : 8 Jur. N* S. 1028 ; 11 W. R. 5 ; 54 E. R. 
1174. S. C. No. 522, post. 

Annotation : — ^Refd. Clegg v. Roes (1871), 25 L. T. 201. 

Conviction on other 
charges.] — See Nos. 617 — 521, post. 

Prosecution impossible.] — 
See Nos. 526—528, post. 

Wrong done to third per- 
son.] — See Nos. 631— 641, post. 


498 i. Prosecution condition pre- 

sent to action — Rule applicMe in 
oanJeruptey ,] — A proof of debt in bkpoy. 
owmot be rojeoted on the ground that 
the debt arose In oiroumstanoea which 
would support a charge of felony, & that 
T 1 has not first prosecuted 

wkpt. ; but application may bo made In 
the name of the Crown to stay the pay - 
^ dividend. — Re Waters, kx p. 
VANCE Co. (1887), L. R. 6 S. C. 


604 i, Duty to prosecute first — ! 

Qualifications on rule — Local operation , 
of rule .] — To an action on promissory 
notes the defence was that they were i 
given to procure the withdrawal of a : 
charge of felony which pltf. liad made 
against deft, in Utah in the United I 
States : — Held : pltf. would not have j 
been bound first to take criminal pro- ; 
oeedings for the felony before suing in 
Canada on the notes, the suspension of > 
the civil remedy being a matter of ^ 


purely local policy.— T oponce^v. Mar- 
tin (1876), 38 U. C. R. 411. — CAN. 

504 ii, Application to 

India.]’— It is doubtful whether tho doc- 
trine tliat a person injured by a fedoniourt 
act cannot seek dvll redress without 
■prosecuting the felon In tho cnminal 
ots. applies to India. — Tai.uk Board 
President v. Burdb Lakshmina- 
Payana Kampthi, No. 639 ib post . — 
IND. 
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!. 4 . — Aciione in respect of felonious torts : Sub^ 
sects, 2 d: 3, A, d: B.] 

Sub-sect. 2. — ^How fab Bulb Enforceable. 

506. Method of enforcement formerly doubtful.} 

— Though there are many dicta of high authority to 
the effect that, when there has been a private injury 
to a civil right which may also be the subject of 
<jriminal prosecution for felony, it is the duty of the 
erson injured to prosecute for the criminal offence 
efore he can bring action for the private injury, it 
4oes not appear by what means the duty is to be 
enforced. — Welt.s v, Abrahams, No. 602, ante; 
Nos. 610, 515, post. 

Annotations: — Consd. Midland Insce. r. Smith (1881), 6 
Q.B. D.561. Di8td.ApplebyfJ.Franklin(1885).17 Q. B. D. 
93. Consd. S. V, S. (1889), 16 Cox, C. C. 666, Ir. Refd. 
Osborne r. Gillott (1873), 42 L. J. Ex. 53 ; Re Shepherd, 
Ex p. Ball (1879), 10 Ch. I). 667, C. A. ; Whitmore v. Farley 
(1880), 43 L. T. 192; Roope v, D’Avigdor (1883), 10 
Q. B. D. 412 ; Smith v. Sclwyn, [19141 3 IC. B. 98, C. A. ; 
Admirnlty CVmrs. v. S.S. Amerika, [1917] A. C. 38, II. L. 
For full anns., see S. C. No. 61 6, post. 

607. .] — Qu. : whether the rule in fact 

exists, or whether, assuming it does exist, there is 
a*ny practical method of enforcing it . — Re Shep- 
herd, Ex p. Ball, Nos. 621, 626, 628, 533, post. 
Annotations: — Consd. Midland Insce. t>. Smith (1881), 6 
O. B. 1). 561 ; Roope t). D’Avigrdor (1883), 10 Q. B. D. 412. 
IMd. Re Gncrrier, Ex p. Leslie (1882), 20 Ch. U. 131, 
C. A. ; Appleby v. Franklin (1885). 17 (4. B. D. 93. 

For full aims., see S. C. No. ^VA.post. 

508. Objection not to be raised by defendant.] — 
Trespass will not lie for taking money, if it appear, 
-either in the evidence or in the pleadings on the 
part of pltf., to be felony, except the party had been 
prosecuted for the crime, but deft, cannot show the 
felony in bar of the trespass. — Lutierell v. Bey- 
NELL (1670), 1 Mod. Rep. 282 ; 86 E. R. 887. 
Annotations: — N.P. R. v. Parker (1783), 3 Doug. K. B. 242. 

Refd. Wells r. Abrahams(1872), L. R. 7 Q.B. 554 ; Midland 
Insce. V. Smith (1881), 6 Q. B. D. 561. nentd. Admiralty 
Comrs.t?. S.S. Amerika, [19171 A. V. 38, II. L. 

509. ,] — Markham v. Cobb, No. 490, ante. 

For full aims., see S. C. No. 496, ante. 

510. .] — Wells r. Abrahams, Nos. 502, 

506, ante; No. 515, post. 

For full aims., see S. C. No. 515, post, 

511. No demurrer,] — A statement of claim 

4illegi.ng defi.’s felony as the cause of action is not 
demurrable on the ground that it fails to allege that 
deft, has been prosecuted for the felony, or to state 
•circum.stances showing such prosecuf-ion to be im- 
possible. — Roope v. D’Avigdor (1883), 10 Q. B, I). 
412; 48L. T. 761; 47 .7. P.218. 

Annotation: — Apprvd. Appleby v. Franklin (1885), 17 
Q. B. D. 93. 

512. Duty of Judge — To nonsuit.] — Where in a 
civil action it api)ears that the wrong complained of 
involves a charge of felony, the proper course is not 
to proceed with the trial, but to prosecute for the 
criminal ofTence. 


In an action for an assault the evidence proved 
that deft, had committed a rape on pltf. Tho 
judge at the trial then considered the ground of 
complaint involved a charge of felony nonsuited 
pltf. : — Beld : the nonsuit was rightly directed. — 
Wellock r. Constantine (1863), 2 H, & C. 146 ; 
2 P. A; F. 791 ; 32 L. J. Ex. 285 ; 7 L. T. 751 ; 9 
Jur. N. S. 232; 159E. R. 61. 

Annotations : — N.P. Wells v, Abrahams (1872), L. R. 7 Q. B. 

654 ; Re Shepherd, Ex p. Ball (1870), 10 Ch. D. 667, 0. A. 

I Conid. Midland Insce. v. Smith (1881), 6 Q. B. D. 561. 

I M-Re Guerrior, Eafp. Leslie (1882)^, 20 Ch. D. 131, C. A. 

S. f?. S. ('l889)][ 16 Cox, C. C. boo, ir. vgusa. Aaiuir»u.y 

Oomrs. V. S.8. Amerika, [1917] A. C. 38, H. L. Refd. 

Osborne r. Gillett (1873), 42 L. J. Ex. 53. 

613. Question for Jury,] — In an action 

for money had & received, if it appears deft, re- 
ceived the money from pltf. to carry to a bank, 
that, instead of so doing, deft, kept it, the judge will 
leave it to the jury to say whether deft, received it 
with intent to steal it & then feloniously converted 
it ; A: if the jury finds this in the affirmative, the 

a B will direct a verdict to be entered for deft . 

at deft, shall be tried for the felony on this 
finding. — P rosser v . Rowe (1826), 2 C. Ai P. 421. 

514. To strike out allegation.];— ; 

where an action is brought by a person injured bv 
a felonious act against the person committing it, 
without having previously prosecuted him, the ct. 
will strike out the allegation of felony from tin' 
statement of claim. — A ppleby v . Franklin, No. 
532, post. 

Annotation : — Refd. Smith r. Sehvyn, [1914] 3 K. B. 98, C. A. 

515. To prooeed—Interventlon of Attorney- 

General.] — Where at a trial for a civil injury pltf. 
proves facts which may amount to a felony, it is not 
the duty of the judge to nonsuit pltf. or to direct 
the jury that if they find a felony has been com- 
mitted by deft, they must find against pltf. It 
does not lie in the mouth of deft, after tne trial, 
while denying the felony, to question the judge’s 
ruling on the ground that he should have nonsuited 
or so directed the jury. Sentble : in such a case an 
application to Uie summary jurisdiction of the ct. 
to stay the action might be made by the A.-O. 
Qu. : whether bv deft, himself. — Welt.s v. Abra- 
HAMS (1872), L. tl. 7 Q. B. 554 ; 41 L. J. Q. B. 308 ; 
26 li. T. 433 ; 36 J. P. 710 : 20 W. K. 659 ; 30 
.1. P. Jo. 200. ,S. C. Nos. 502, 506, 510, anie. 

Annotations: — Ccnsd. Midland Ineco. v. Smith (1881), 6 
Q. B. D. 561. Distd. Appkiby v. Franklin (IBS'S), 17 Q. B. I). 
93 ; S. V. H. (1889), 16 Cox,C.C. 566,Ir. Refd. Osborne v. 
Gillett (1873), 42 L. J. Ex. 53 ; He Shepherd, Exp. Ball 
(1879), 10 Ch. D. 667, C. A. ; Whitmore v. Farley (1880), 
43L.T.192; Roope v. DAvlgdor (1883), 10 Q.B. D. 412. 
Mentd. Wightwiok v. Pope, [1902] 2 K. B.99,C. A. ; Smith 
V. Sehvyn, [1914] 3 K. B. 98, C. A.; Admiralty Comrs. v. 
S.S. Amerika, [1917 ] A. C. 38 , H. L. 
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512 i. Rut!/ of judge — To nonsuit .] — 
In an action for seduction, pltf. *8 
-daughter having sworn that the Inter- 
course between her & deft, was accom- 
plished by force, doft.'s counsel called 
for a nonsuit, tho OTldence ostablisldng 
a rape. A’ the civil injury being merged in 
the felony. The judge refused to non- 
suit, Si told the jury that, even though 
they should believe that the only inter- 
course was accomplished by force, yet 
pltf. was not thereby precluded from 
juaintaining her action. Pltf. haying 
obtained a verdict, upon motion to sot 
It aside : — Held : (1) in order to defeat 
the action, the evidence should be such 
as to satisfy the Judge that deft, might 
properly be tried « convicted of a 
felony; (2) the evidence in the case 
being Insufflcient, the Judge was right 
not to nonsuit ; (3) the direction to the , 
Jury was wrong, & the verdiot should be j 


sot aside, for tho question w'hcther there 
was suilicient evidence of a rape wus a 
question for tho judge, who, if ho 
thought there was, should have non- 
suited pltf. — Hayes v. Smitfi (1825), 
Sm. & Bat. 378.— IR. 

612 il. .J — ^In an action for 

debauching pltf.'s daughter & servant, 
it appearing that the injury was com- 
mitted under ciroumstanced of violence, 
which mado it a proper case for a prose- 
cution for a rape, A. tho judge having 
directed tho jury to find for deft., In ease 
they were satisned that a rape had been 
committed : — Held : this was not the 
proper course; he should have nou- 
sulted pltf. — Quinlan v, Bakbeb 
(1825), Batty, 47.— IR. 

512 iii. .1 — ^In an action for 

seducing pltf.'s daughter, when the 
evidence was suoh as to satisfy the judge 
that a rape had been oommlttod, pltf. 


was noiisuitod : — Held : the question 
08 to the suilloicnoy of evidence of a 
rape in such case was one for the judge, & 
should not be left to tho jury. — Gordon 
V. Fluskey (1811), Arm. Mao. & Og. 
155.— IR. 

512 iv. .1 — In ail action 

against a carrier for non-delivery of a 
package of money, pltfs.* agent proved 
that within a week after delivering tho 
parcel to deft, he found that deft, bad 
absconded ; that he then sued out an 
attachment against deft, as an abscond- 
ing debtor ; Si that, as he believed, deft, 
was at the time of the trial in gaol, 
charged with stealing the money; — 
Held : the evidence suffloiently showed 
a felony, as deft, upon It might, as a 
bailee, be properly oonvloted of larceny 
under C. S. C. c. 92, s. 55, 8i a nonsuit 
must be ordered. — Livxnqstone v, 
Massey (1863), 23 .U. 0. R. 156.— CAN. 
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515 , To stay action.] — An action for 

damages based upon a felonious act on the part 
of deft, committed against pltf . is not maintainable 
«o long as deft, has not been prosecuted or a 
reasonable excuse shown for his not having been 
prosecuted, & the proper course for the ct. to adopt 
In such a case is to stay further proceedings in the 
action unty deft, has been prosecuted. — Smith v. 
Selwyn, [1914] 3 K. B. 98 ; 83 L. J. K. B, 1339 ; 
111 L. T. 195, C. A. 

Annotation ; — Consd. Admiralty C'omrs. v. S.S. Amerlka, 
[1917] A.C. 38, H. L. 


Sub-sect. 3. — ^Where Rule Inapplicable. 


A. After Conviction. 


517. Conviction on other charges.] — F., a partner 
in a bank, by means of a forged power of attorney, 
«old certain stock, the proceeds of which wore re- 
ceived by the bank & ultimately misaiipropriated 
by F., who was afterwards executed for other for- 
•geries. In the bkpcy. of the bank ; — Held : the 
owners of the stock were entitled to prove against 
the joint estate. 

In the circumstances it became unnecessary for 
the parties injured in this case to institute any 
prosecution. There was no ground or principle of 
public policy that required it, & it was by no means 
clear that they had the means of effectually insti- 
tuting & carrying on a prosecution (Lord Lynd- 
HURST, C.). — lie Marsh, Ex p, Boltand, No. 504, 
<tnte; No. 536, 


Annotaiions : — Apprvd. He Jenuyn, Ex p. Elliott (1837), 3 
Mont. & A. 110. Refd. He Kodpath, Ex p. G. N. Ry. Co. 
(1857), 30 L. T. 0. S. 211. 

518. .] — Stone v. IVLarsh, Nos. 495, 501, 

<inte ; No. 534, post 


For full anns., see S. 0. No. 534, post, 

519, .] — Marsh v. Keating, No. 535, post. 


For full annH, see S. C., No. 535, post. 

520. .] — Where a debt arises out of a felo- 
nious act of the debtor the civil remedy is suspended 
only until public justice is satisfied. 

Where pitf., who claimed to be a creditor for the 
amount paid by liim on a forged cheque, had com- 
menced a prosecution upon which a true bill was 
found & prisoner was arraigned, but prosecutor 
had abstained from bringing on the trial by a 
direction of the judge, who thought the ends of 
justice satisfied by sentencing prisoner for another 
forgery to which he had pleaded ^ilty ; — Held : 
<1) pltf. had done enough to satisfy the rule of 
law; (2) his civil remedy revived. — Dudley & 
West Bromwich Banking Co. v. Spittle (1860), 1 
John. & H. 14 ; 2 L. T. 47 ; 8 W. R. 351 ; 70 E. R. 
642. 


Annotations : — Folld. Chovmcr. Baylis (1862), 31 Beav. 351. 

Apprvd. Bourke r. Mealy (1879), 14 Cox, C. C. 329, Ir. 

Befi. He Shepherd, Ex p. BaU (1879), 10 Ch. D. 667, C. A. 

521. .] — Re Shepherd, Ex p. Ball, No. 507, 

ante ; Nos. 526, 528, 533, post. 

For full anns., see S. C. No. 533, post, 

522. Debt arising out of felony — Good considera-* 
tlon for securities.] — A clerk, having robbed his 
employers of money, gave them, on discovery of 
his frauds & before prosecution, an equitable secu- 
rity on policies & lands for the amount. Ho was 
afterwards prosecuted & convicted: — Held: (1) 
the debt was a good consideration for the securities ; 
(2) the securities were valid. — Chowne v. Baylis, 
No. 505, ante. 

For full anns., see S. C. No. 505. ante. 


B, Where Conviction is not essential. 


523. Acquittal.] — After an acquittal of deft, 
upon an indictment for a felonious assault upon pltf. 
by stabbing him pltf. may maintain trespass to 
recover damages for the civil injury, if he is not 
shown to have colluded in procuring such acquittal. 
— Crosby v. Leng (1810), 12 East, 409 ; 104 E. R. 
160." 


Annotations : — Apld. Keating v. Marsh, Marsh v. Keating 
(1834), 1 Mont. & A. 582, 606, H. L. Consd. Re Jermyn, 
Exp, Elliott (1837), 2 Deac. 179; Midland Insee. r. 
Smith (1881), 6 Q. B. D. 561. Refd. Scott v. Seymour 
(1862), 6 L. T. 607 ; Admiralty t^omrs. v. S.S. Ameriki, 
[19171 A. C. 38, H. L. Mentd. Re Marsh, Ex p, Holland 
(1828), Mont. & M. 315. 


524 , On technical grounds.] — Bkpt., an 

actuary of a savings bank, had embezzled various 
sums of money to a large amount & made false en- 
tries & alterations in the cash-books to conceal the 
deficiency in his accounts, but the precise sums 
embezzled, or on what day they were taken, the 
trustees of the bank were unable to point out. The 
comrs. refused to allow the trustees to ptovo 
against bkpt.’s estate until they prosecuted hun for 
embezzlement, upon which they preferred five 
several indictments against him, but failed in con- 
victing him through their inability to prove an 
embezzlement of any specific sum according to the 
requisites of the law. Upon a second applica- 
tion of the trustees to prove the comrs. refused to 
admit their proof for any sums which were not 
included in the indictments : — Held : the trustees, 
having bond fide prosecuted the indictments 
against bkpt. &; used their best endeavours to con- 
vict him of the felony, were entitled to prove for the 
whole amount of the sum he had embezzled . — Re 
Jones, Ex p, Jones (1833), 3 Deac. & Ch. 525 ; 2 
Mont. & A. 193 ; 3 L. J. Bey. 11. 

Annotations : — Folld. Re M’Maeter (1858), 32 L. TJ. O. S. 288, 


616 i. To stay action — Felonious \ 

assault.] — Pltf.’s action was for damages | 
for assault by deft. Pltf. also caused an i 
Information & complaint to be laid ! 
charging deft, with having committed I 
a felony. The same assault was the i 
basis of the action & of the charge of 
felony : — Held : the policy of the law 
required that before the party Injured 
by any felonious act could seek civil 
redress for it the matter should be heard 

f c disposed of before the criminal ! 
ribunal in order that the Justice of the I 
county might be first satisfied in respect 
to the public offence ; &; the judge should 
stop a oivil notion os not vet ripe for trial 
until the question of the felony should be 
tried & determined. — T a Y iX)Rr. McCul- 
lough (1886), 8 O. R. 309.— CAN. 

616 li. .] — In an 

action by an infant, suing by her next 
friend the statement of claim averred 
that deft, assaulted Sc boat pltf., an 
infant, under 16 years. Sc had oamal 
Imowledge of her. Deft, moved to 
stay proceedings on the ground that the 
only cause of action disolosed by the 


statement of claim was a felony, for ; 
which deft, had not been prosecuted : — | 
Held: (1) the statement of claim did , 
not unequivocally or necessarily charge 
a felony ; (2) the ot. in the exorcise of ; 
its discretion ought not to stay pro - 1 
coedings. Smith v. Selwyn^ [19141 3 i 
K. B, 98, distd. — Carlisle v, Orr, 
[1917121. R. 633.— IR. ' 

616 iii. Bankruptcy proceed^ 

ings .] — In a cose of embezzlement, the | 
right of action is not merged in the I 
felony, but is suspended merely. The 
ct. is not bound to interfere by stopping 
civil proceedings in every case of felony ; i 
& ought not to do so, unless there is a 
probability of criminal justioe being 
defeated through them. Bkpcy. pro- 
ceedings were allowed on the part of a 
creditor whose daim was for money em- 
bezzled from him, the debtor having 
absconded . — Re Herdson, 2 J. R. N. 
S. S. C. 221.— N.Z. 

616 iv. ,] — ^Wliere a civil 

action claiming damages for acta which, 
on the face of the pleadings, amounted 
to a felony, was instituted, Sc an applica- 


tion came before the ct. for an adjourn- 
ment of the trial on the ground of the 
illness of a material witness : — Held ; 
the ct. should not of its own motion, 
where no application was made by deft. , 
& where no prosecution was pending, 
stay the action on the ground of the 
folony not having been prosecuted. — 
A. u. B. (1889). 24 L. R. Ir. 235 ; sub 
nom. S. V. S., 16 Cox, C. C. 566. — IR. 

616 V. .1 — The ot., being 

satisfied that resp. to a petition for 
1 a declaration of nullity of marriage on 
j the ground of bigamy had committed 
1 the offence, granted a decree nisi, inti- 
mating that, assuming (as to which, 
q?i.) In the Matrimonial Causes Jurisdic- 
tion the rule that a prosecution for a 
felony should precede proceedings for 
civil relief, unless good reason is shown 
for not having prosoouted, applies, yet. 
Inasmuch as no such question was raised 
by the pleadings, the ot. ought not to 
regard the rule, Sc must leave the matter 
to bo the subjeot of a substantive appli- 
oation to stay. — Barker v. Barker 
(1916), V. L. R. 696.— AUS. 
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Action, 


Sect 4.— -4dioM« in respect of felonious torts : Suh- 
sect, 3, B. d: €,] 

Ir. ; Reid. Jermyn, Ex p, Elliott (1837), 3 Mout. & A. 
110. 

525. Failure to prosecute — Where criminal inten- 
tion not clear.]— A bill of exchange was drawn in 
favour of a fictitious payee with the knowledge as 
well of the acceptor as the drawer, & the name of 
such payee was indorsed on it by the drawer with 
the knowiedge of the acceptor, which fictitious in- 
dorsement purported to be to the drawer himself or 
his order. The drawer then indorsed the bill to an 
innocent indorsee for a valuable consideration. 
Afterwards the bill was accepted, but it did not 
appear that there vas an intent to defraud any 
particular person : — Held : (1) the facts foimd by 
the jury did not amount necessarily to a felony ; 
(2) the making of the bill was not so criminal that 
the policy of flie law would not suffer an action to 
be founded upon it; (3) the innocent indorsee 
might recover against the acceptor as on a bill 
payable to bearer : (4) perhaps also in such case he 
might recover against the acceptor as on a bill pay- 
able to the ordar of the drawer, or on a count stat- 
ing the special circumstances. — Gibson & Johnson 
V, Minet Fector (1791), 1 Hy. Bl. 509 ; 2 Bro. 
Pari. Cas. 48 : 120 E. 11, 320. S. C. No. 494, ante. 
Annotations: — Reid. White r. Spettigue (1845), 13 M. & W. 

603; Ashpitel v. Bryan (1864), 5 13. & S. 723. Mentd. 
Master v. Miller (1791 ), 4 Term Rep. 320 ; Bishop v. Hay- 
ward (17 91), 4 Term Rep. 470 ; Bennett r.Farnell (1807), 1 
Camp. 130 ; lieStein, Ex p. Royal Bank of Scotland (1815), 
2 Rose, 197 ; Ex p. Royal Bank of Scotland (1815), 19 Vcs. 
310 ; Stone v. Marsh (1827), 6 B. & C. 551 ; SaundcTEon 
, Piper (1829), 5 Bing. N. C. 425 ; lie Jones, Ex p. Jones 
(1833). 3 Deac. & Ch. 625 ; Becman v. Dnck (1843), 11 
M. & W. 251 ; lie Lawrence, Mortimore & Schrader (1861 ), 
4 L. T. 184 ; Ee Harris (1864), 13 W. R. 275 ; Vagllonor. 
Bank of England (1888), 22 Q. B. D. 103 ; Vagliano v. 
Bank of England (1889), 23 Q. B. D. 243 ; Chamberlain v. 
Young, [1893] 2 Q. B. 206, C. A. 

526. Where prosecution impossible.] — 

Though a person injured by a felony is not allowed 
by the policy of the law to seek civil redress, if he 
has failed in his duty of bringing or attempting to 
bring the felon to justice, the rule does not apply 
where the offender has been brought to justice at 
the instance of some other person injured by a 
similar offence, or where prosecution is impossible 
by reason of the death of the offender, or where he 
lias escaf)ed from the jurisdiction before a prosecu- 
tion could have been commenced by exercise of 
reasonable diligence (Baggallay, L. J .). — Re Shep- 
herd, Exp, Ball, Nos. 507, 521, ante ; Nos. 528, 
533, post. 

Annotations: — Apprvd. Midland Insce. %\ Smith (1881), 6 
Q. B. D. 561. Reid. Admiralty ( omrs. r. .s.S. Airierika, 

ra A.C. 38,H.L. 

11 annfl., S. C. No. 533, i>os<. 

527, Death.] — ^A creditor’s suit was 

instituted by A. against the representatives of B. 
The bill alleged that B. had been a confidential 
clerk of A. ; that B. had fraudulently af)pro- 
priated money belonging to A. & concealed the 
fraud by false entries in A.’s books ; & that the 
fraud had not been discovered until B.’s death. 
The bill sought for payment to A. of the simis 
appropriated. A demurrer on the ground that 
the alleged acts, being felonious, were not the 
subject of a civil remedy was overruled. — Wick- 
ham V, Gatrill (Gattrell) (1854), 2 Sm. & G. 
363; 2 Eq. Rep. 805; 23 L. J. Ch. 783 ; 23 L. T. 
O. S. 262 ; 18 J. P. 677 ; 18 Jur. 768 ; 2 W. R. 673 ; 
66 E. R. 433. 

528. Extent of exception. }y-Qw.: if the 

felon goes abroad, whether the injured party 


must not wait until he comes back again . — Re 
Shepherd, Ex p. Ball, Nos. 507, 621, 626, ante ; 
No. 533, post. 

For full anns., see S. C. No. 5.33, post, 

529. Collateral transaction — Substitution of 
genuine bill for forged bill — ^Action on genuine 
bill.] — If A., indorsee for value of a bill of exchange, 
to which B. the indorser had forged the acceptance 
of C., delivers it up to B., on his solicitation, & re- 
ceives from him in lieu thereof a bill accepted by D. 
without consideration, A. may maintain an action 
on this bill against D., unless there was an agreement 
between him &: B. to stifle a prosecution for forgery. 
— Wallace v. Hardacre (1809), l Camp. 45. 

Annotations : — Apld. Williams v. Bayloy (1866), L. R. 1 H, L. 
200; Jones v. Merionethshire Permanent Benefit Bldg, 
Soo.. [1892] 1 Ch. 173, C. A. 

530 * .}— Even if there can be no- 

proof for a debt which originates in a felony, 
unless the person seeking to prove has done his 
best to bring the felon to justice, that principle 
has no application to a case where the original 
debt does not arise out of a felony. 

A bank took from a customer, as security for his 
overdraft, bills drawn by him to which he had 
forged the acceptances. On discovering the forgery 
I the bank communicated with the customer & 

I handed hack to him the forged acceptances, re- 
I ceiving in exchange joint & several promissory 
' notes of the customer his father : — Held : (1 ) the 
debt was founded on the original transaction, i.c,, 
the overdraft, not on a felony or on forbearance to 
prosecute ; (2 ) the bank was entitled to prove in tho 
okpey. of the customer for the amount of the 
balance due from him on his current account, with- 
out the necessity of prosecuting him for felony ; 
(3) it was immaterial whether or not the hank had 
agreed not to prosecute . — Re Guerrier, Ex p, 
Leslie (1882), 20 Ch. B. 131 ; 51 L. J. Ch. 689 ; 46 
L. T. 648 ; 30 W. R. 344 ; 15 Cox, 0. C. 125, 0. A. 

[ C, Actions hy or against Third Persons, 

531. No duty to prosecute — Plaintiff not victim of 
criminal act.] — Where a irjaster claims damages for 
loss of service, it is no defence that the act causing 
the loss was felonious, since there is no greater duty 
in pltf. than in any one else to prosecute for the 
felony (Bramwell, B.). — Osborn v, Gilleit> 
No. 203, ante; No. 539, post. 

Annotations : — Apld. Appleby i\ Froiiklin (1885), 17 

Q. B. 1>. 93. The principle upon which this rule is 
founded seems to be that the Interest of the public 
requires that the law sliall be vindicated, before the Indi- 
vidual who is wronged shall be permitted l o liave recourse 
to a civil r< medy. There Is, no doubt, strong authority in 
support of the rule, hut it only applies to the party injured 
by the felonious act of deft. This Is clearly pointed out 
in Osbom v. Oillett, I think we are bound by the decision 
in Osbom v. Qillett (Huddjeston, B.). Reid. Admiralty 
Comrs. V, S.S. Amerika, [19171 A. 0. 38. H. L. 

For full anns., fee S. 0. No. 263, ante. 

532. .] — The rule that no action is 

maintainable to recover damages caused by a felo- 
nious act until the person committing it has been 
prosecuted only applies where pltf. is the person to 
whom the wrong constituting the felony is done 
deft, the person committing the felonious act. A 
master ma^ maintain an action against a person 
causing injury to his servant by administering 
noxious drugs to her with intent to procure abortion 
without having previously prosecuted that person. 

. — ^Appleby v, Franklin (1886), 17 Q. B. D. 93 ; 66 
L. J. Q. B. 129 ; 64 L. T. 186 ; 60 J. P. 869 : 84 
W. R. 231 ; 2 T. L. R. 170. S. 0. No. 614, ante. 
Annofafion Reid. Smith e. Selwyn, [1914] 3 K. B.98,C. A. 
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526 1. Failure to prosecute — Where 
prosecution impossible,] — Where the 
facte alleged dii^oeo a criminal offence, 


as well ae an actionable civil wrong, hut 
deft, is not within the jurisdiction of the 
criminal ct. & refuses to submit io trial 
Sc abide the issue, a civil action will not 
stayed upon his application pending 


the disposition of criminal proceedings. 
— A.-G. V. Kelly (1915), 82 W. L. R. 
518, 771 ; 9,W. W. 11, 83. 243, 492, 863 ; 
24 D. L^R. 297, 660 ; 25 Man. R. 121, 
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533. Trustee in bankruptcy ol person In- 

jured.] — S., a banker’s clerk, committed a felony by 
embezzling his employer’s moneys & absconded « 
was afterwards made bkpt. The bankers carried 
in a proof for the sum S. had embezzled & subse- 
quently became bkpt. ; — Held: (1) assuming the _ 
bankers were debarred from proving until they had | 
prosecuted S., the obligation to prosecute did not 
extend to their trustee in bkpcy., even though the j 
bkpcy. occurred after they had themselves tendered 
a proof ; (2) the proof ought to be admitted. Qu, : 
whether a voluntary assignee of the injured person 
would be relieved from the obligation. — lie Shep- 
iiERD, Ex p. Ball (1879), 10 Ch. D. 667 ; 48 L. J. 
Bey. ril ; 40 L. T. 141 ; 27 W. K. 563 ; 14 Cox, 
C. C. 237, C. A. S. C.Nos. 507, 521, 526, 528, an/c. 
Annolations: — Consd. Midland Insce. v. Smith (1881), 6 

Q. n. D. 561. The question was once more discussed in the 
case oi Re Shepherd t Ecp. Ball, when the doctrine that 
it was a condition precedent to the enforcing a civil remedy, | 
that the felon should trst have been prosecuted, If it ever 
had any solid foundation, w’as finally exploded (VVatkin I 
Williams, J.) ; Koope r. P*Avigdor (1886), 10 (^. 11. 1). 
412. Refd. Re Guerrier, Exp. Le.slie (1882), 20 (’h 1) 161, 
C. A. ; Appleby v. Franklin (1886), 17 Q. B. 1). 93. Mentd. 
Admiralty Ctinrs. v. S.S. Amerika, [1917] A. C. 38. H. L. 

534. Innocent third persons — Partners.] — A. 

forged a power of attorney, imder which stock, 
which stood in the names of certain trustees, was 
sold out & transferred to the buyers. The smii pro- 
duced by the sale was carried to a fund belonging 
jointly to A. & his partners. Two of his three part- 
ners knew of the money thus produced being 
carried to their partnershii) fund, but did not know 
it was produced by a forgery. A. was afterwards 
convicted & executed for another forgery ; no laches 


(though as against them it would" not have been 

Itlnz-livinr Ar if /^t.i(Tri«Qf i»i o »».rriar»-\T \ Ar 


bank’s agents, & were appropriated by F., who was 
afterwards executed for other forgeries. The i)ai*t- 
ners of F. were ignorant of the fraud, but might, 
with common diligence, have known it ; — Held : K. 
could maintain an action against the partners for 
money had & received on the grounds ( 1 ) the part- 
ners had no privity or share in F.’s felonious act, & 
there was no felony committed by them in which 
the civil right arising against them could merge or 
be suspended ; (2) F. having been executed for a 
similar forgery before action brought, it became 
impossible without any default in K. that he should 
be prosecuted & convicted for this felony. — M ahsii 
V . Keating (1834), 1 Bing. N. O. 108 ; 6 Bli. N. H. 
051 ; 2 Cl. & Pin. 250 ; 1 Mont. & A. 582 ; 1 .Scott, 
5 ; 131 E. B. 1004. S. C. No. 510. ante. 
Annotations : — Consd. Re Sotvoyw, Ex p, Elliott (1837), 6 
Mont. & A. 110. Polld. White v. Spettiguc(l 845), 13 M. & W. 
603 ; Wickham v. Gutrill (1854), 2 Sra. & G. 353 ; Lee v. 
Bayes (1856), 18 C. B. 599 ; Dudley & West Bromwich 
Banking Co. v. Spittle (1860), 1 John. Sc II. 14 ; Chowiio 
r. Baylis(1862), 31 Bcav. 351. Reid. Vaughan v. Matthews 
(1849), 13 Q. B. 187 ; Re Shepherd, Exp. Ball (1879), 10 
Cb. D. 667, C. A. Mentd. Bonzi v. Stewart (1842), 4 Man. & 

G. 295 ; Bishop V. Jersey (1854), 22 L. T. O. S. 326 ; Bank 
of Ireland v. Evan’s Trustees (1S55), 25 L. T. O. S. 272, 

H. L. ; Bailey v. Johnson (1871), L. II. 6 Exch. 279 ; Held 
V. Bigby, [18941 2 Q. B. 40 ; De Witte v. Addison (1899), 
80 L. T. 207, C. A. ; Oliver v. Bank of England, [19021 
1 Ch. 61 0, C. A. ; Jacobs v. Morris, [1902] 1 Ch. 816, C. A. ; 
Covell V. Scamell (1910), 103 L. T. 535 ; Burdett r. Home 
(1911), 27 T. L. II. 402. 

536. Proof in bankruptcy.] — He 

Marsh, Exp. Bolland, Nos. .504, 517, anfe. 

For full aniiH., see S. C. No. 504, on<c. 

537. Purchaser.] — Where stolen goods come into 
the hands of an innocent person by private pur- 


tiiuugii iiu s>uc|.»» ijitvc uttjvc’ii i/y ihjai uu iiiiu OUt 

& ]>ro8ecuie tiio felon, for the obligation which the 


UJMli V. lUAltMl Jf U J.>. 06 1./. OOl ; 

9 Dow. & Ry. K. B. 643 ; 5 L. J. O. S. K. B. 201 ; 
108 E. R. .554. S. C. Nos. 495, 501, 518, a?tie. 

A nnotatimis: —Apprvd. Be Marsh, /tfari). Bolland (1 828),Mont . 
& M.315. Folld. Be Jones, Ex p, Jones (1833), 3 Doac. L S'- . 

, Marsh r. Keating (1834), 1 Bing. N. 198. Consd. 
Be Elliott, EJxp. Jermyn (1837), 6 L. J. Bey. 41. FoUd. 
White r, ypettiguo (1845), 1 Car. & Kir. 673. It appears 
to me that the Q. B. Ct. has rightly explained the law, 
in thc5 case of Stone v. Marsh, to which I have already 
referred. The law must be taken with this distinction, 
that the rule of public policy, by which a person is pre- 
vented from asserting a civil right, where a felony has been 
committed with respect to the supposed subject of that 
right, applies onl> to proceedings between that party & the 
felon, or at most, the felon & the persons with whom he 
must ho sued ; & that, whore the action is brought against 
a third party, who has nothing to do with the matter, the 
rule does not apply (Pollock, C.B.); Wickham v. 
Galrill (1854). 2 Sm. & G. 353 ; Be Hedpath, Exp. G. N. 
By. (’o. (1857), 30 L. T. O. S. 211 ; Dudley & West Brom- 
wich Banking Co. v. Spittle (1860), 1 John.&H. 14. Consd. , 
Shepherd, Exp. Ball (1879), 10 Ch. D. 667, (]. A. ; I 
Midland Insce. v. Smith (1881), 6 Q. B. D. 561. Refd. Lee 
V. Bayes (1856), 18 C. B. 599 ; Chowne v. Baylis (1862), 
31 Bcav. 351 ; The Princess Royal (1870), L. B. 3 A. & E. 
41; Admiralty Comrs. v. S.S. Am rika, 119171 A. C. 38, 
II. L. Mentd. Bishop v. Jersey (1854), 22 L. T. O. S. 326 ; 
Smith r. Solwyn, [1914] 3 K. B. 98, C. A. 

535 , .J-yF., a partner in a bank, 

caused stock belonging to K. to be sold out by a 
forged power of attorney ; the proceeds were paid 
to the account of the bank, at the house of the 


innocent of the felony. — White v. Spkitigue ( 1845), 

, 1 Car. & Kir. 673 ; 13 M. & W. 003 ; 14 L. J. Ex. 

99 ; 4 L. T. O. S. 317 ; 9 .J. P. 761 ; 9 Jur. 70 ; 
i 153 E. R. 252. S. C. No. 491 
Annotations : — FoUd. Lee v. Bayes (1856), 18 C. B. 599. 
Consd. Wells v. Abrahams (1872), L. B. 7 Q. B. 554. 
Folld. Osborn v. GJllctt (1873), L. B. 8 Kxoli. 88. Consd. 
Midland Insce. v. Smith (1881), 6 Q. B. D. 561. Refd. 
Appleby v. Franklin (1885), 17 Q. B. D. 93. Mentd. 
Smith r. Solwyn, [1914] 3 K. B. 98, C. A.; Admralty 
C«»m-s. V. S.S. Amcr.ka, [1917] A. (’. 38, 17. li. 

638. Action against third person.] — To entitle 
the owner of stolen property to luaiiitiiin an action 
for converting it against a third person, in whose 
possession he finds it, it is not necessary he should 
first have prosecuted the felon. — Lke v. Bayes 
Robinson (Robinson Sc Bayes) (1856), 18 C. B. 
599; 26 L. T. O. S. 221 ; 20 J. P. 694 ; 2 Jur. 

S. 1093 ; 139 E. R. 1504. 

For full anns., see Markets & Fairs. 

639. Action when maintainable — Master.] — The 

defence that the act complained of amounted to a 
felony does not apply to an action brought against 
ainast;er for damages sustained tlirough the wrong- 
ful act of a servant. — Osborn v, Oillett, Nos. 
263, 531, ante. 

Annotatum : — Refd. Admiralt y ( ’omrs. v. S.S. Amerika, [ 1917) 
A. C.38,H. L. 

For full anuB., see S. C. No. 2G3, ante. 


PART V. SECT. 4, SUB-SECT. 3 — C. 

639 i. Action when maintainable — 
Master .] — Declaration under C. S. C., 
c. 78, by the adminietratrix, M., that 
deft, by his servant wrongfully & in 
violation of Temporanco Act, 1 864(c. 1 8) , 
in the township of A., there in force, fur- 
nished 8c gave W., while in deft.’s inn, 
intoxicating liquors, whereby he be- 
came 8c was intoxicated. 8c while so 
intoxicated did assault the intestate, 
whereby he was immediately killed 
Held : the Act gave the oivU remedy, at 

J. — VOL. I. 


any rate against the innkeeper, uolwith- j 
standing a felony might have been com- 
mitted which had not been prosecuted 
for. — McCurdy v. Swift (1866), 17 
C. P. 126.— CAN. 

589 ii. Principal .] — Under the 

terms of a contract between a contractor 
& a liocal Board the President of the 
Board imposed on deft, a fine of B20 in 
respect of illegal excessivo collootions 
made by Ids agent. Deft, not having paid 
tlie fine, the Ihresi dent instituted a oivil 
suit for the amount of the fine : — Ueld : 


the suit was milntainablc, aithougli the 
acts of deft.’s agent amounted to a 
criminal offence 8c no criminal proceed- 
ings wore taken against the agent. Tho 
dootrino that a person injured by a 
felonious act cannot sock civil redress 
without prosecuting the felon in the 
criminal cts. docs notapply whore a priu- 
oipal is sued in tho civil cts. in respect of 
the wro ngful acts of his agent. — Taluk 
Board, Kundapur, Presidents. Burdk 
Lakshminarayana Kampthi (1008), 
I. L. R. 81 Mad. 54.— IND. 
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SecL 4. — Actions in respect of felonious torts : Sub- 
sect. 3, C, !>., d: Sects. 5, 0, 7, 8. Paris 

VI., VII., <fc F/7/ . ; Sect. 1 : 1 , A.\ 

540, Husband.] — The pltf. co. had granted 

a Are policy to 8., & during currency of the policy 
the wife of 8. feloniously burnt the property in 
sured. The co. not adniittii^ any claim on the 1 
policy brought an action against 8. &; his wife for 
damage done by the act of the wife. — Held : the 
action could not be maintained. 

If the action could be maintained, it would be 
unnecessary to show that the felon had been prose- 
cuted (Watkin Williams, J.). — Midland Insur- 
ance Co. r. Smith (1881), 6 Q. B. D. 561 ; 50 L. J. 

Q. B. 329 ; 45 L. T. 411 ; 45 J. P. 099 ; 29 W. R. 
850. 8. C. No. 490, ante. 

Annotations : — ^Reld. AdiiiiruJl y Cemrs. v. S.S. Atnciika, 
11917] A. 0. 38, n. L. Mentd. Trinder, Anderson v. North 
Queensland Insee. (1897), 66 L. J. Q. B. 802. 

541, Following proceeds of felony.] — To a 

bill, following life insurances, effected by pltfs.* 
clerk with pltfs.* money ) Procured by embezzlement 
& transferred to defts. for valuable consideration 
but with notice, a demmrer was allowed, the 
transaction amounting to felony, k, not raising a 
civil contract, & the policies not being pltfs.’ 
property.— Cox r. Paxton (1810), 17 Ves. 329 ; 34 
E. R. li>7. 

Annotaiiovs : — Refd. iiVIIortford (1842), 1 Hare, 584; Tiie ' 
Princess Royal (1870), L. R. 3 A. & K. 41. 

D. Misdemeanours. j 

542. Failure to prosecute Immaterial — Perjury.] I 

— The ct. will not delay the trial of an action | 
until after the trial of an indictment for perjury I 
in a matter relating to the cause. — Johnson v. I 
Wardle (1835), 1 liar. ^ W. 219. ; 

543. ,] — Where a personis indicted for ‘ 

perjury before the perjured person has brought ^ 


Part VI. — Extinction 

A ccord & satisfaction ; see Contract. 

Actio personalis moritur cum personCi : see Exe- 
cutors & Administrators. 

Assignment of rights of action ; see Chosp:s in 
Action. , 

Bankruptcy & assigmnent of bankrufit’s rights: | 
see Bankruptcy & Insolvency. I 


case for the perjury, the action should not be tried 
before the indictment has terminated, but if case 
is brought before the indictment the action shall 
first be tried.-ANON. (1602), 1 Sid. 69 ; 82 E. R. 974. 

544. .] — It is doubtful if case lies for 

perjury by which a party is damaged until there 
has been a conviction for the perjury. — Broad v. 
Hancock (1661), 1 Sid. .50 ; 82 E. R. 963. 

545, ,] — in action cannot be maintained 

where the declaration alleges a case of felony ; but 
it is otherwise where the declaration alleges only a 
misde?neanor. — F issington v. Hutchinson (1860), 
15 L. T. 390. 

Sect. 5 CONVICTION FOR TREASON OR FELONY. 

See Criminal Law ^ Procedure. 


Sect. C.-^UNDER VEXATIOUS ACTIONS ACT, 
1896 (c. 51). 

a‘ ee Practice & Procedure. 

Sect. 7.~-BY ORDER OF COURT. 

Sub-sect. 1. — Stay of Proceedings. 

See Practice & 1*rocedure. 

Sub-sect. 2. — Jurisdiction in Equity T( 
strain Actions at Law. 

See Equity. 

Sect. 8.- DEATH. 

Sub-sect. 1. — ChiANOE of Parties at Death. 
Sec Practice &; Procedure. 


Sub-sect. 2. — Actio personalis moritur cum 
persona. 

See Executors & Administrators. 


of Right of Action. 

Limitation of actions : see Limitation of 
Actions. 

Merger : see Contract ; Estoppel ; Judgments 
& Orders. 

Payment & discharge of rights ; see Contract, 
Release ; see Contract. 


Part VII. — Forms of Action. 

Commencement of : sec p. 9, a^jte. Actions of contract & of tort : see p. 19, aute . 

Pleadings in modern actions ; see Pleading ; County Courts. 

Practice & Procedure. Actions, transitory or local : see Courts. 

Actions in reni & in personam : see Admiralty ; 

Conflict of Laws ; J udgments. 


Part VIII. — Maintenance and Champerty. 


Sect. 1.— IN GENERAL. 

Sub-sect. 1.— Maintenance. 

A. Definition and Scope of Term. 

646. Definition,] — Maintenance exists when a 
man maintains an action in order to have a part or 
the whole of the thing about which the action is 
brought, or to have any other thing for the sake of 
maintaining the same quarrel, or if a man has no 
reason or no lawful pretext for meddling except his 
own bad will ; in all these cases he is a maintainor 


(Martin, J. ).— Rotiiewel v. Pewer, Nos. 648, 
638, 649, 650, 654, 666, post. 

For full anna., see S. C. No. 638, ^ 

547. .] — It is not lawful for a stranger to 

request any one to be of counsel for, say, my 
advereary ; for he has no business to meddle in 
the matter (Newton, C.J., Paston, J.). — 
Pomeroy v. Buckfast, Nos. 579, 661, 652, 668, 
674, post. 

Ft)r full anna., see S. C. No. 668, post. 
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548. Champerty included.] — All champerty 

is maintenance, & where a party may have a 
writ of maintenance ho may as well have one of 
champerty. — Rothewelv. Pewer, No. 540, ante; 
Nos. 638, 649, 650, 654, 667, post. 

For full anus., aee S. C. No. 638, post. 

549. Application of doctrine.] — The law of 

maintenance is conOned to cases where a man im- 
properly, & for the purpose of stirring up litigation 
A: strife", encourages others either to bring actions, 
or to make defences they have no right to make 
(Lord Abinoer, O.B.).— Findon v. Parker, Nos. 
644, 655, 661, 669, 692, post. 

Annotations: — Ref d.i^c Cambrian Mini nj? Co. (1882), 48 L. T. 
114 : BritiHh CaHh & Parcel Conveybra v. Lamson Store 
Service Co., [1908] 1 K. B. 1006. 0. A. 

For full anna., see S. C. No. 661 , post. 

550. In ancient times.] — It is curious, and 

not altogether useless, to see how the doctrine of 
maintenance has from time to time been received 
ill Westminster Hall. At one time not only he 
who laid out money to assist another in his cause, 
but he that by his friendship or interest saved him 
an expense which he would otherwise be put to, was 
held guilty of maintenance. Nay, if he officiously 
gave evidence it was maintenance ; so that ho 
must lijive a subpoena, or suppress the truth. That 
such doctrine, repugnant to every honest feeling, 
should be soon laid aside must be expected. A 
variety of exceptions was soon made, &, amongst 
others, it was held that if a person has any interest 
in the thing in dispute, though on contingency only, 
he may maintain an action on it (Buller, J.). — 
Master v. Miller, No. 493, ante ; No. 631, post. 
Annotations: — Consd. He Elliott, Ex x>. Jermyn (1837). 6 

L. J. Bey. 41 ; Fitzroy v. Cave, [19051 2 K. B. 364, C. A.; 
Holden v. Thompson, [1907] 2 K. B. 489. Refd- Brad- 
laugh 1 ?. Newdegate (1883), 11 Q. B. D. 1. 

For full anus., see H. C. No. 631 , post. 

551. Maintenance distinguished from insti* 

gating actions.]— A declaration alleged that deft, 
unlawfully & maliciously did advise, procure, insti- 
gate, & stir up T. to commence & prosecute an 
action against pltf . , wherein certain issues were 
joined, as to which pltf . was acquitted : — Held : no 
cause of action appeared, the declaration not show- 
ing maintenance, as the action appeared not to have 
been commenced when d(d‘t. interfered, & not 
alleging want of reasonable <& probable cause. — 
Flight v. Leman (1843), 4 Q. B. 883 ; 1 Dav. & 
Mer. 07 ; 12 L. J. Q. B. 353 ; I L. T. O. S. 287 ; 7 
Jur. 557; 114 E. B. 1130. 

Annotations: — Distd. Bradlaiigli Ncwdvgato (1883), 11 

Q. B. D. 1. Consd. Neville v. London Express News- 
papers, [1917] 1 K. B. 402. Reid. Cotterell v. Jones 
(1851), 11 C. B. 713; Oram r. Hutt, [1914] 1 Ch. 98, C. A. 

552. Bankrupt cannot bring action for 

maintenance.] — ^A bkpt. cannot bring an action for 
maintenance on the ground that deft, incited & 
supported bkpey. proceedings in which he had no 
common interest, since the cause of action (if any) 
passed to the trustee in bkpey. ; & such an action 
may be summarily dismissed upon summons as 
frivolous & vexatious. — Metropolitan Bank v. 
Pooley (1885), 10 App. Cas. 210 ; 54 L. J. Q. B. 
449 ; 53 L. T. 163 ; 49 J. P. 756 ; 33 W. R. 709, 
H. L. 


Annotations: — Reid. British Cash & Parcel Conveyors v. 
Lamson StoreBerviceCo., [19081 IK.B. 1006, C. A.; Boaler 
V. Power. [1910] 2 K. B. 229, C. A. Mentd. Tucker v. 
ColUnson (1886), 64 L. T. 263, C. A. ; Magrath v. Relchel 
(1887), 57 L. T. 850 ; Lawrence v. Norreys (1888), 39 
Ch. D. 213, O. A. ; Barrett v. Day, Day v. Foster (1890), 
43 Ch. D. 435 ; Haggard v. Pelicier, [1892] A. C. 61, P. C. ; 
Bruce v. Ailesbury (1892), 36 Sol. Jo. 865 ; Fletcher v. 
Bethom (1893), 68 L. T. 438 ; Logan v. Bank of Scotland 
(1906), 94 L. T. 153, C. A.; NevlUo v. Loudon Express 
Newspapers, [1917] 1 K. B. 402. 

553 . ,] — jd’o person can bring an action 

for maintenance unless he has been a party to the 
proceedings maintained. 

In bkpey. proceedings the trustee of bkpt.*s 
estate rejected two proofs. A solr. acting for an 
interested party induced the creditor to appeal, & 
undertook, if the appeal was unsuccessful, per- 
sonally to indemnify him against the costs of the 
appeal. On appeal one proof for a sum of £08,295 
was allowed, & the second proof was withdrawn by 
consent. In an action by bkpt. against the solr., 
claiming damages for alleged maintenance by the 
solr., the judge in chambers struck out the state- 
ment of claim as disclosing no cause of action, & as 
being frivolous & vexatious: — Held: the order 
appealed from was right. — Bottomley v. Bell 
(1915), 31 T. L. R. 591 ; 59 Sol. Jo. 703, C. A. 

554. Criminal proceedings.] — The doctrine 

of maintenance is confined to civil actions, & does 
not apply to criminal proceedings, the main- 
taining ” of which is therefore not illegal. Where 
a person gives a guarantee whereby he agrees to 
indemnify a solr. in resi>ect of the costs of criminal 
proceedings to be undertaken against anotlier 
person, & such proceedings are tak(m isi posts in- 
curred, the solr. can maintain an action on such 
guarantee, & the person sued thereon cannot set up 
as a defence that the agreement was void as being 
tainted with the illegality of maintenance. — Grant 
v. Thompson (1895), 72 L.T.264 ; 43 W. R. 446; 
11 T. L. R. 207 ; 18 Cox, C. C. 100 ; 15 R. 290. 

555 . Proceedings affecting: custody of per- 

j son.]— Qw. ; whether the law against maintenance 
I has any application to cases involving questions of 
j the custody of the person (IThllimore, .1.). — 
i Holden v. Thompson, No. 670, post. 

; For full anus., see S. C. No. 670, post. 

j 555 . Company.] — ^A limited co. may be 

! liable for maintenance. — N eville v. London Ex- 
! PRESS Newspapers, Ltd., [1917] 1 K. B. 402 ; 86 
i L. .T. K. B. 1055; 110 L. T. 156 ; 33 T. L. R. 138. 
Affd. on this point, [1917] 2 K. B. 564, C. A. 
S. C. Nos. .500, 725, post. 

557 . Result of maintained action — Immaterial.] 
— ^Pltf.’s success or failure in the maintained action 
merely goes to the quantum of damages in the ac- 
tion for maintenance. — Bradlaugh v.Newdegate, 
Nos. 569, 640, 722, post. As expld. in Oram v. 
Hutt, Nos. 559, 570, 646, 683, post. 

Annotation: — Folld. Neville r. London Express Newspapers, 
[1917] 2 K. B. 564, U. A. 

For full anns., see S. C. No. 569, post. 

558. .] — It is immaterial what the 

result may be. It is the wanton intermeddling 
that is the cause of action (Bray, J.). — Scott v. 


PART VIII. SECT. 1, SUB-SECT. 1.— A. 

548. 1 . Definition — Champedy in- 
eluded.] — “ Champerty ” is a species of 
malutenance ” & of the same charac- 
ter, but with the additional featurti of a 
condition or bargain providing for a 
participation in the subject-matter of 
the litigation. — Pitchakutti Ciietti v. 
Kai^iala Nayakkan (1863), 1 Mad. 163. 
— IND. 

549 i. Application of doctrine — In 
modem times.] — Tho Acts against main- 
tenance & champerty have fallen into 


disuse ; but although tho letter of them 
has not been executed, the spirit of them 
has been uniformly enforced by ets. of 
equity. — K enney v. Browne (1796), 3 
lUdg. P. C. 462.— IR. 

549 ii. .] — The doctrine of 

maintenance & champerty is largely 
modified by modem cases. — A llan v. 
MoHeffey (1861), 5 N. S. R. (1 Old. 
120).— CAN. 

! 549 iU. .]— The laws of 

maintenance &; champerty os they 
existed in England on Nov. 19, 1858, are 


in force In British Columbia, & an agree- 
ment for a champortous consideration is 
absolutely null & void. — Briggs te 
Qikgerich V. Flkutot (1904), 10 
B. C. R. 309.— CAN. 


667 i. Hesult of maintained action — 
mmaierial.] — An action lies for main- 
enance notwithstanding that the party 
k’ho was maintained was unsuccessful, 
n proof of special damage. — News- 
zander V. Giegericii (1906), 12 

► n M n T?. -..-CAN. 
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Sect,h--ln General : Sub^aect. hA.d: B. ; sub-eect. 2.] 

National Soc. for Prevention op Cruelty to 
Children & Parr, Nos. 679, 684, 723, post. 

Annotaiion : — Apld. Neville t?. London Express Newspapers, 

[1917] 1 K. 13. 402. 

669. .] — ^An action for maintenance 

lies whether present pltf. succeeded or failed in 
the maintained action, since, in either case, the 
maintaincr for his part has done all that he can to 
harass the party sued. 

It may be as much against public interest (which 
is the foundation of this head of wrongs) to stir up 
an action which lies indeed, but would never have 
been brought if the tort-sufferer had been left to 
himself, tis to maintain an action which does not lie 
at all (Lord Sumner). — Oram v. Hutt, Nos. 570, 
646, 683, po.s7. 

Annotatimi : — ^Folld. Nevillo v. London ExpivKH Newwpapcrs, 

[1917] 2K. B. 564, C. A. 

550. .] — ^An action for maintenance 

will lie although the maintained action has been de- 
cided in favour of pltf. — N eville v. London Ex- 
press Newspapers, No. 556, ante ; No. 725, nosL 

561. Maintenance no defence to maintained 
action.] — ^A domestic servant having met with 
injury by accident in the course of her work, applied 
to her approved society under National Insurance 
Act, 1911 (c. 55). The society instigated proceed- ! 
ings by her for compensation under Workmen’s i 
Oomp. Act, 1900 (c. 58), induced her to sign a re- | 
tainer to their solrs.,gave her a partial indemnity : 
against costs, & found the out-of-jiockct expenses. | 
The civ. ct. judge held that the proceedings were | 
taken by the woman, & awarded her compensa- i 
tion : — Held: (1) this was a finding of fact that j 
could not be interfered with ; (2 ) although ])Ossibly 
the society might be exposed to an action based on 
maintenance, the fact that the woman had been 
“ maintained ” by the society would be no answer 
to the proceedings under the latter Act . — Skelton 
V. Baxter, (1910J1 K.B. 321 ; 85 L. J. K. B. 181 ; 
114 L. T. 56 ; 32 T. L. R. 130 ; 00 Sol. Jo. 120 ; 

9 B. W. C. C. 97, C. A. 

B. Fads constituting Maintenance, 

662. Money given for maintenance — Not so ex- 
pended.] — An action may lie for maintenance, 
though the money given for maintenance be not 
in fact so expended. A. gives money to B. to distri- 
bute for a suit between C. and D. B. does not dis- 
tribute it. A. is nevertheless punisliable in an 
action for maintenance, because if B. had dis- 
tributed it they had both been punishable. — ^Anon. 
(1452), Jenk. 101 ; 145 E. R. 72. S. C. Nos. 675, 
718, post. 

663. Agent acting lor principal — Not mainte- 
nance.] — If an action is commenced against a town 
by agreement the town can apf)oini some one to 
prosecute it & to disburse money for the purposes 


of the suit, & this is not maintenance. — W anlance 
V. Philipson (1614), 1 Roll. Rep. 57 ; 81 E. R. 326. 

664. Action in another’s name.} — No action lies 
against a creditor for suing his debtor, though the 
result is to draw all the other creditors upon debtor ; 
but where a third person brings an action in the 
name of another & without his privity, this is main- 
tenance, which is a tortious act, & an action lies. — 
Thurston v. Ummons (1639), March, 47, pi. 76 ; 
82 E. R. 405. S. C. No. 717, post. 

665. Bond.] — Where a bond was conditioned to 
perform the article of an indenture whereby deft, 
agreed to assign certain obligations to pltf. & cove- 
nanted that the moneys should be paid on or within 
8 days after the days limited by the bonds : — Held : 

I the condition was for maintenance & the bond void. 
— HoDsONl^ Ingram (1648), Aleyn, 60; 82 E. R. 915. 

666. Election petition— Bill for discovery disal- 
lowed.] — To a bill against two defts. for a discovery 
whether pltfs. were not emr»loyed by one of defts., 
a peer, as solrs. to present & prosecute a petition to 
the House of Commons on behalf of the other deft., 
comi)laining of an undue election & return, a 
general demurrer was allowed, principally because 

‘ such a transaction amounted to maintenance at the 
common law, & incidentally on the ground of public 
policy. — W allis v. Portland (Duke) (1797), 8 
Bro. Pari. Oas. 161 ; 3 Ves. 494 ; 3 E. R. 508. 
S. C. No. 7 2S, post. 

Annotations : — ^Dbtd. Fiiidon i?. Parker (1843), 11 M. &: W. 
675. Apwvd. Bradlangli v. Newdegato (1883), 11 Q. B. D. 
1. Refd. Stevens v. Bagwell (1808), 15 Ves. 139; Koynoll 
r. Sprye (1852), 1 De G.M. & G.C60; lie Cambrian Mining 
Co. (1882), 48 L. T. 114; Harris v. Brisco (1880), 17 
Q. B. 1). 504, C. A. ; Alabaster v. Harness, [1895] 1 Q. B. 
339, C. A. ; Neville r. London Express Newspapers, [1917] 
1 K. B. 402. 

667. Indemnity against costs — Libel action.] — 

Pltf. published a libel at defl.’s recj[uest, & on his 
undertaking to indemnify him against the conse- 
quence of such publication, & defended an action 
brought against him for libel at deft.’s request, & 

. on his promise to indemnify him against the costs 
i of such action; — Held: (1) the consideration, 
namely, jiublication of the libel, was illegal ; (2) if 
thecoiisideration could be rejected, deft, was guilty 
of maintenance, as having voluntarily & ofiiciously 
undertaken to maintain pltf. in a suit with which 
deft, had no connection, & to which he was an 
entire stranger. — S uackki.l (Shackwell) v 
(1836), 2 Bing. N. C, 634 ; 2 Hodg. 17 • ' 
Scott, 59 ; 5 L. J. C. P. 193 ; 132 E. R. 215. S. 
No. 333, a7iie. 

Annotations: — Apprvd. Bradlaugh v. Newdogate (18S3), 11 
Q.B. D. 1. Consd. Burrows v. Rhodes, [1899] 1 Q. B. 816. 
Kefd. Breay v. Royal British Nurses Assocn. (1897 ), 76 L. T. 
j 735. Mentd. Lound v. Grimwade (1888), 39 Ch. D. 605. 

j 555 , ,] — In an action for an account of 

i tithes : — Held : the evidence of a witness, who had 
I entered into an agreement with defts. to bear i)aTt 
1 of the costs of the suit, was inadmissible, the agree- 
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665 i. Bond,] — For the purposes of 
meeting the expenses of an appeal, 
applt. executed a bond in consideration 
oi the obligee agreeing to defray such 
expenses. The obligee in due course 
advanced R.3,700. Applt. obtained 
possession of the property, but declined 
to pay the sum advanced upon which 
the obligee sued him upon the bond : — 
Held: the bond was a gambling in 
litigation, which it would be contrary 
to public policy to enforce. — Chunni 
Kuar V, Rup Singh (1888), 1. L. II. 11 
All. 57.— IND. 

667 i. Indemnity against costs — Simo 
wiacal c n ra t.] — Semble : a contract by 
T., a clerk in holy orders, to indemnify 
W., who claimed the right of presenta- 
tion to a Rving, against the costs of 
litigation to establish that right, if W., 
in case of success, would present T. to 
the living. Is both ohaiiHlierty 8c main- 


' tenanoo. — ^L ittlkdale v. Thompson 
(1879), 4 L. R. Ir. 43.— IR. 

66711. Unwitting co-litigant.] — 

I On a motion on bohalf of deft, to strike 
oase out of list on ground that appeal, 

, although in his nam'3, was neither on his 
' behalf nor in his interest, but was by 
1 churchwardens and others who had no 
interest in the matter suftlciont to give 
; them a right to intermeddle in the litiga- 
tion,&; were acting contrary to his wlslios, 

I tfie ct. disagreed on the question of 
indemnity against costs being mainte- 
nance, & the motion was hold over. — 
LANGTRve. Dumoulin (1884), 7 O. R. 
644.— CAN. 

I a. Absence of comm(m interest,] — Pltf., 
j who had been a shareholder of a mining 
oo.. agreed with deft.,the principal share- 
holder of the co., to give him assistance 
for the purpose of enabling him to win a 
suit pending between deft. 8c another 
shareholder In relation to an option 


originally held by the oo. In considera- 
tion of the proposed assistance, deft, 
agreed to pay pltf. a sum in cash in the 
event of winning the suit, & a further 
sum when a sale of the property was 
oflfected. At the time of the agreement 
pltf. liad ceased to be a shareholder, & 
had no interest, legal or equitable, to 
justify his intorferonoc Held: the con- 
tract was Illegal on the ground of mainte- 
nance. — C raig e. Thompson (1907), 42 
N. S. R. 150 ; 4 E. L. R. 383— CAN. 

b. Contrast for loan to carry on suit.] — 
Specific performance was decreed of a 
lease, though the lease formed part of 
an arrangement whereby, as a considera- 
tion for the lease, pltf. was to lend deft, 
money to enable him {inter alia) to com- 
mence legal proceedings against the 
then tenant of the subject-matter of the 
intended lease. — P itohakutti Chrtti 
V. Kama LA Natakkan (1863), 1 Mad. 
163.— IND. 
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meiit being illegal for maintenance. — Jesus Col- 
lege, Oxford v. Gibbs (1834), 1 Y. & C. Ex. 145 ; 

4 L. J. Ex. Eq. 42 ; 160 E. R. 59. 

For full anus., see Corporation. 

569. .] — Deft, caused a writ to be issued in 

the name of C. against pltf. claiming the penalty 
(£500) imposed by Parliamentary Oaths Act, 
1866 (c. 19), s. 5, upon any person sitti^ or voting 
in the House of Commons without having made & 
subscribed the oath appointed by that Act. Deft, 
was a member of Parliament, & the action was in 
reality his action, C. being without any means of 
paying any costs. After commencement of the 
action, deft, gave to C. a bond by which he indem- 
nified C. against all costs Si expenses C. should incur 
or become liable to pay in the action or in any 
way relating thereto ; but deft, could claim no 
right to nor interest in the penalty, should it be 
recovered. It was proved that C. had consented 
to the use of his name, but he would not have 
authorised the action but for the bond : — Held : 

(1 ) deft. & C. had no common interest in the result 
of the action for the penalty ; (2) deft.’s conduct 
constituted maintenance, for which an action 
would lie at the suit of pltf. ; (3) pltf. was entitled 
to recover as damages all the costs he had been put 
to in resisting C.’s action, amounting to a complete 
indemnity for every loss occasioned by the main- 
tenance of deft. 

To bind oneself after commencement of a suit to 
pay the expenses of another in that suit, more 
especially if that other be a person himself of no 
means, & the suit be one he cannot bring, is stUl, 
as it always was, maintenance ; & for such main- 

~ . aj.). I 

V, Newdegate (1883), 11 Q. B. D. < 
1 ; 52 L. J. Q. B. 454 ; 31 W. R. 792. S. C. 
No. 557, ante; Noa 640, 722, Tpost, 

Annotaiiom: — Folld. Harris v. Brisco (1886), 17 Q. B. D. 
504, C. A . ; Scott v. N.) S. 1\ C. 0. & Parr (1909), 25 
T. L. II. 789. Apid. Neville v. Loiiclou Express Nows- 
paperK, [1917] 1 K. B. 402, Reid. Metropolitan Bank v, 
Pooley (1885), 10 App. Cas. 210 j Janies w Kerr (1889), 40 
Ch. D. 419; Alabaster v. HarnesH. [1895] 1 Q. B. 339, 

0. A. ; Holden V. Thompson, [1907] 2 K. B. 489 ; British 
Cash & l*arcol Conveyors r, Lamaon Stxiro Service Co., 
[1908] 1 K. B. 1006, C. A.; Colo v. Booker (1913). 29 
T. L. H. 295. Mentd. Grant r. Thompson (1895), 72 
L. T. 261. 

570. .] — Oram v, Hutt, No. 559, mile; 

Nos. 646, 683, post. 

For full anris., see S. C. So, 559, ante. j 

Purchase during litigation.] — See Nos. 023, 

624, post. 

Effect of common interest.] — See Nos. 643, 
650, 060,661, 

Given by solicitors.] Nos. 7 04-708, j 

571. Liquidation — Agreement to assist creditors’ 
slaim — No belief that debt due.]— Pltf . & defts. were 
shareholders of a co. which was being compulsorily 
wound up, defts. having a disputed claim as cre- 
ditors against the co. In these circumstances, & in 
order to give defts. time to buy up the claims of 
other creditors, an agreement was made between 
pltf. & defts. by which, in consideration that pltf. 
would use his best endeavours to support defts. in 
postponing the making of a call by the liquidators 
of the CO. & in getting defts.' claim sustained, defts. 
promised to indemnify pltf. against any call which 
might be made on him in respect of his shares in the 
CO. In an action for breach of such promise : — 
Semble : the agreement to assist defts. in sustaining 
their claim, if pltf. believed it was not due, was bad 
on the ground of maintenance (Willes, J.). — 
Elliott V, Richardson (Richards) (1870), L, R. 5 
C. P. 744 ; 39 L. J. C. P. 310 ; 22 L. T. 858 ; 18 
W. R. 1157. 

For full aims., see Contract. 


Sub-sect. 2. — Barratry, etc. 

572. Barratry — Common barrator defined.]— A 

common barrator is a common mover or stirrer up 
or maintainor of suits, quarrels, or parties, either in 
cts., or in the country, in cts. of record, & in the cty. 
hundred, &; other inferior cts. In the country m 
three manners : (1 ) in disturbance of the peace ; 
(2) in taking or detaining of the possession of 
houses, lands or goods, etc., which are in question 
or controversy, not only by force but also by 
subtilty Si deceit ; (3) by false invention Si sowing 
of calumny, rumours, Si reports, whereby discord 
Si disquiet arises between neighbours. — Case of 
Barratry (1588), 8 Co. Rep. 36b. ; 77 E. R. 
528. 

573. .] — A barrator is one who stirs up 

suits among his neighbours. — Man’s Case (1627), 
Palm. 450 ; 81 E. R. 1165. 

574. .] — The word “ barrator ” is a 

word of art & should be emj>loyed where one is 
indicted for promoting suits & being a common 
oppressor of his neighbours. Proof that one is a 
common oppressor of his neighbour is good evidence 
of barratry, — R. v. Hardwickk (1606), 1 Sid. 282 ; 
82 E. R. 1107. 

575. .] — If a counsellor at law encou- 

rage a man to bring false actions through malice 
Si for xjnrposes of oppression, he may be indicted as 

a common barrator. — R. i\ (1680), 3 Mod. 

Rep. 07 ; 87 E. R. 62. 

576. .] — The ct. is bound to protect 

strangers against the injury arising from the 
stirring up of quarrels & lawsuits, Si ought to re- 
press every tendency to that offence, which is called, 
in legal language, barratry. The fact that a suit 
has been, in a great measure, instituted Si possibly 
instigated by pltf.’s attorney is not sufficient. It 
is extremely difficult to draw the proper boundary 
between advice, encouragement, & instigation of a 
client to institute a suit, Si all these may proceed 
from an earnest desire to redress the wrongs suffered 
by a poor & uninfluential person. If the suit b(i 
substantially that of the attorne^y, Si the client 
can neither gain nor lose by it, the case would be 
very different. — Williams v. Page (1858), 24 Beav. 
654 ; 27 L. J. Ch. 425 ; 30 L. T. O. S. 360 ; 4 Jur. 
N. S. 102 ; 53 E. R. 510. 

577. Unlawful instigation of action — Without 
reasonable & probable cause.] — A count in case 
chaiging that deft, unlawfully, maliciously, & with- 
out any reasonable or probable cause, Si without 
having any interest in the suit therein mentioned, 
instigated A., a pauper, to commence & prosecute 
an action against pltf., by reason whereof A. did 
commence & prosecute such action, etc., whereby 
pltf. suffered damage, is good. — Pecheli. v, Wat- 
son, Nob. 719, 720, post. 

Annotations : — Apprvd. Bradlaugh v. Newdegate (1883), 11 

Q. B. I). 1. Reid, (’etterell v. Jones (1851), 11 C. B. 713 ; 

Collins r. Cave (1860), 6 H. & N. 131, Ex. ( h. ; Harris r. 

Brisco (1886), 17 Q. B. D. 504, C. A. : Neville v. London 

Express Newspapers, [1917] 1 K. B. 402. 

For full anns., see S. C. No. 719, post. 

BIB, Embracery.] — It is “embracery ” for either 
a party or a stranger to instruct the jurors by writ- 
ing or word of mouth, or to promise them a reward 
for their appearance. — Jepps v, Tunbridge & 
Wiseman (1611), Moore, K. B. 815 ; 72 E. R. 924. 

579. .] — Pomeroy v. Buckfast, No. 547, 

ante ; Ncs. 651, 652, 668, 674, post. 

For lull anus., see S. C. No. 668, post. 

580* — ^ — .] — An attorney may not labour jurors 
in the behalf of his client ; for that is embracery. — 
Bradley & Jones’ Case (1613), Godb. 240 ; 78 
E. R. 139. 
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Sect. 1 . — In General : Suh-aect. 3*] 

Sub-sect. 3. — Champerty. 

581. Definition.] — Champerty is a species of 
maintenance, being a bargain with a pltf. or deft, 
to divide the land, campum pariiri, or other matter 
sued for between them, if they prevail at law, 
whereupon the champertor isto carry on the party’s 
suit at his own expense (Williams, J,). — Kad- 
CUFFE V. Anderson, No. 715, posi. 

For full an ns., see S. C\ No. 7 15, post. 

582. ,] — The offence of champerty is the un- 

lawful maintenance of a suit in consideration of 
some bargain to have part of the thing in dispute or 
some profit out of it (Tindal, C.J.). — Stanley v. 
Jones, Nos. 587, 732, iiosi. 

For full an UK., see S. C. No. 587, post. 

583. .] — Champerty is but a fonn of main- 

tenance, though it be maintenance aggravated by 
an agreement to have part of the thing in dispute 
(Chitty, J.). — Guy v, Churchill, No. 607, post 

For full anus., see S. C. No. 007, post. 

584. Application to Prize Court.] — Cham- 

perty is the unlawful maintenance of a suit in con- 
sideration of a bargain for part of the thing, or some 

I )rofit out of it, & is not confined to cts. of common 
aw, but extends to the Prize Ct. An assignment 
to Navy agents of part of the subject of a prize suit 
then depending was held void as amounting to 
champerty. — Stevens v. Bagwell (1808), 15 V^es. 
139 ; 33 fe. R. 707. S. C. No. 622,posf. 
Annotations: — Cons d. Mor wan v. ThompKon (1830), 3 Hap:. 
Boc. 239. Apprvd. Stanley v. Jones (1831), 7 Bing:. 369. 
Bold, lloynell v. Sprye (1852), 1 De G. M. & Q. 656 ; James 
tJ. Kerr (1889), 40 Ch. D. 449. Mentd. Alexander??. Welling- 
ton (1830), 2 Kusb. & M. 35 ; Noble Willock (1873), 8 
Ch. App. 778 ; Willock v. Noble (1875), L. R. 7 H. L. 580; 
Anderson v. Morten, [1907] 2 K. B. 248. 

585. Champertous agreements — ^Agreement to 
procure or give evidence. ]y-A contract by a person 
to communicate information on terms of getting a 
share of any property that may thereby be reco- 
vered by the i)erson to whom the information is to 
be given, & nothing more, is not champerty or void. 
But if the arrangement is not merely that informa- 
tion shall be given, but also that the person who 
gives it, & who is to share in what may be recovered, 
shall himself recover the pro])erty or actively assist 
in recovery of it by procuring evidence or similar 
means, the arrangement is contrary to the iiolicy of 
the law. In such a case the agreement is not 1-he 
less contrary to the fjolicy of the law because the 
property is in the hands of trustees or in ct., k no 
hostile action may be necessary to recover it, 
though the criminal offence of champerf y may not 
have been committed. — Rees v, De Bernardy, 
Nos. 592, 738, post. 

For full anus., see S C. No. 592, post. 

586. .] — ^Where a person undertakes to 

make out the title of another to an estate, and is to 
have a part of the lands a.s a satisfaction for his 
trouble, though the agreement for this purpose is 
artfully drawn in order to keep it out of the stats. 


of champerty, he will not be entitled to have 
specific performance decreed here, but will be left 
to his remedy at law. — Po welt, v, Knowlp 3 (1741), 
2 Atk. 224 ; 20 E. R. 539. S. 0. No. 729, post. 
Annotations : — Co&fd. Janies v. Kerr (1889), 40 Ch. D. 449. 
Befd. Reynell v. Spry© (1852), 1 De G. M. & G. 660. 

587. .] — Pltf. entered into an agree- 

ment with deft, to furnish procure evidence to 
enable him (deft.) to maintain an action against 
third persons, in considerat ion of deft, 's paying him 
a clear eighth part of the sum recovered : — Held : 
( 1 ) this contract in substance & effect amounted to 
champerty ; (2) it was illegal. — Stanley v, Jones 
( 1831), 7 Bing. 369 ; 5 ]\Ioo. iS: P. 193 ; 9 I.. J. O. S. 
C. P. 51 ; 131 E. R. 113. 8. C, No, 582, ante; 
No. 732, post. 

&B. 58. 

4 Eq. 432. FoUd. 

.. .. - . 8 Q. B. 112 ; Ball v. 

Warwick (1881), 50 L. J. Q. B. 382, ApM. Bradlaugh r. 
Newdegate (1883), 11 Q. B. D. 1. Distd. Guy v. Churchill 
(1888), 40 Ch. D. 481. Maintenance, when spoken of in the 
books, moans unlawful maintenance, hut the maintenance 
of the suit of another is lawful whore the p©r.sons main- 
taining have an _ interest in the thing in variance 
(Chitty, J.). Folld. Rees?*. I)c Bernardy, [1896] 2Ch. 437. 
Re!d. Simpson v. Lamb (1857), 7 E. & B. 84 ; Anderson 
V. Radcliflo (1860), 1 L. T. 487, Ex. Ch. 

58 g, — The declaration stated that 9 

in consideration that j)lif., at deft.’s request, 
had given deft . a certain letter by means of whicli 
he was enabled to end disfiutes differences that 
had arisen between himself k third persons k to 
recover certain property, deft. i>romised to give pit f. 
£ 1 , 000 : — Held: this declaration disclosed a suffi- 
cient consideration for deft.’s promise. — W ilkinson 
V. Oliveira (1835), 1 Bing. N.C.400; 1 Scott, 461 ; 
131 E. R. 1200. 

689. .] — A. had a right which was 

sufjposed to be of uncertain extent, likely to be 
resisted or questioned, k not susceptible imme- 
diately or easily of proof. B. undertook the ascer- 
tainment k establishment of this right on the 
terms of the expenditure for the purpose being his 
of his having half the benefit of what should be so 
obtained : — Held : such an agreement (whether it 
I amounted strictly in point of law to champerty or 
maintenance so as to constitute a i^unishable offence 
or not) must be considered against the fiolicy of the 
law, mischievous, k such as a ct. of equity ought to 
discourage k relieve against. — Reynell v. Sprye, 
Sprye v, Reynell (1852), 1 De G. M. k G. 600 ; 21 
L. J. Ch. 633 ; 42 E. R. 710. 

Annotations ;—FoUd. Rees v. De Bernardy, [1896] 2 Ch. 437. 
Reid. Ite Tratt, Exp. James (1853), 3 Do G.M. & G. 493 ; 
Bradlaugh v. New degate (1883), 1 1 Q B. I). 1 ; Hermann v. 
Charlesworth (1905), 74 L. J. K. B. 620, C. A. Mentd. Parr 
V. Jewell (1855), 1 K. & J. 671 ; Adams v. Lloyd (1858), 
27 L. J. Ex. 499 ; Trail a. Baring (1864), 33 L. J. Ch. 521 ; 
Arkwright r. Newhold (1881), 17 Ch. D. 301, C. A. 

590 , Right of trustee in bankruptcy to 

enforce.] — An agreement to furnish existing docu- 
ments k information to enable a jierson to recover 
property of his right to which he is not aware, in 


PART VIII. SECT. 1, SUB-SECT. 3. 

581 i. Definition — No application to 
lndia,l — Although the English law of 
champerty does not apply in India, 
champerty or maintenance to be open 
to objection must have the qualities 
attributed to it by the English law, 
i.e.t it must he something against policy 
& justice, something tending to promote 
unnecessary litigation, something that 
in a legal sense is immoral & to the eon- 
stltuUon of which a had motive Is in the 
same sense necessary. To determine 
that, it is necessary to look at the sub- 
stance k not merely the language of the 
instrument. The tost to be applied is 
whether the transaction is merely the 
aoqnisiUon of an interest in the subject 
of the litigation bond fide entered into, 
or whether it is an unfair or illegitimate 
transaction got up f orthe purpose merely 


of spoil or litigation, disturbing the 
peace of families and carried ou from 
a corrupt or improper motive. A fair 
agi'eemcnt to supply funds to carry on 
a suit in consideration of having a share 
In tlie property if recovered ought not 
to bo regarded as per se opposed to 
public policy. But agreements of this 
kind ought to bo carefully watched. — 
Goshain Ramdhun Puri v. Gossain 
DM.MIR PURI (1909), 14 C. W. N. 191.— 
IND. 

581 ii. S, P. Chedambara Chetty 
V. Renja Krishna Muthu Vira 
Puc’HAnja Naiker (1874), 13 B. L. R. 
P. C. 609 ; L. R. 1 1. A. 241 ; 22 W. R. 
148.— IND. 

581 iii. 8, P. Chunderkant Mookkr- 
JEE V. Ramcoomar Koondoo (1874), 
13 B. L. R. 630 ; 22 W. R. 138.— IND. 


581 iv. Sf. P, Ramcoomar Coondoo 
V. Chunder Kanto Mookerjee (1876), 
2 App. Cas. 186 ; I. L. R. 2 Calc. 233 ; 
L. R. 4 I. A. 23, P. C.— IND. 

681 V. 8. P. Moheam Singh v. 
RUP Singh (1893), I. L. R. All. 352 ; 
L. R. 20 I. A. 127.— IND. 

581 Vi. N. P. Bhaowat Dayal 
Singh v. Debi Dayal Sahu (1908), 
I. L. R. 35 Calc. 420 ; 8. C. 12 0. W, N. 
393 ; L. R. 35 I. A. 48.— IND. 

581 vii. 8. P. Debi Dyal Sahoo v, 
Bhan Pkrtab Singh (1904), I. L. R. 
31 Calc. 433 ; 8 0. W. N. 408.— IND. 

581 viiJ. 8, P. Baldeo Sahai v. 
Harbans (1011), 1. L. R. 83 All. 626. — 
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consideration of receiving a share of the property 
to be recovered, is not illegal if no suit is depending 
& no stipulation is made for the commencement of 
any suit. But it is illegal to agree for such a consi- 
deration to supply evidence sufficient to enable a 
person to recover property in case of its being 
necessary to resort to legal proceedings for its 
recovery. 

T. died a bachelor & intestate, possessed of per- 
sonal property, without any known relation, & 
adrnimstration was granted to the solr. of the 
Treasury as nominee of the Queen. PJtf. informed 
deft., who was unaware that he was next of kin to 
T', or entitled to the property, that he would give 
such information & evidence, if it became necessary 
for deft, to institute proceedings for recovery of the 
property, that by means of such information & 
evidence deft, should recover the property, pro- 
vided he would enter into an agreement to pay pltf. 
one-fifth of the property so recovered. An agree- 
ment was entered into, proceedings were taken for 
recovering the property, pltf. gave information «fe 
evidence in pursuance of the agreement, & deft, 
recovered the property as next of kin to T., but 
failed to pay pltf. his agreed share : — Held : the 
agreement was void for maintenance. 

Where a person, after agreeing to supply evidence 
for the recovery of ])ropcrty in consideration of 
receiving a share, )>etitions th<^ Insolvent Debtors 
Ot. and a vesting order is made, his right to sue 
vests in the assignee, & the insolvent is not entitled 
to sue in the event of the assignee not interfering. — 
Sprye V. Porter (1856), 7 E. & B. 58 ; 26 L. J. 
Q. B. 64 ; 28 T. O. 8. 229 ; 21 .T. P. 55 : 3 Jur. 

" 5W.R.81. S, C. No. 731,posf. 

Annotations : — Distd. Hilton r. Woods (1807), L. R. 4 Eq. 

432. Folld. Hutlcy v. Hntloy (1873), L. R. 8 Q. B. 112. 

C'lmmperty is said to be the moHt odioiin form of mainte- 
nance (Lush,,M. Apld. Rradlaug:!! t>. Newdeprati? (1883), 11 

Q. B. 1). 1 . Folld. Jamcfi v. Kerr (1889), 40 Ch, 1). 449 ; 

Rees V. De Bernardy, [1896] 2 Cli. 437, Reid. Earle v, 

ITopwood (1801), 9 C. B. N. S. 506 ; Ball v. Warwick 

(1881), 50 li. J. Q. B. 382 ; Savili v. Lainnuan (1898), 79 

L. T. 44. O. A.; Glcfffi: v. Bromley, [19121 3 K. B. 474. 

of maintenance (pArkek, .1.). 

591 . .] — Hutley V, Hutley, Nos. 596, 

618, 734, post. 

For full anas., see S. C. No. 048, post, 

592 . .] — Deft., a next of kin agent, dis- 

covered that certain real <*state in New Zealand 
passed on the death of an intestate to two co- 
heiresses-at-law, widows in ])oor circumstances un- 
ac(iuainted with business affairs, aged 70 & 72 
respectively. Tlie i)roi)erty was of considerable 
value, & was in the hands of the j)ublic trustee at 
Wellington, New Zealand, where an order had been 
obtained in favour of another claimant of the i»ro- 


perty whose claim had been prosecuted by deft. 
After obtaining from this claimant a promise not to 
communicate on the subject with the coheiresses 
deft, had an interview with them at which he in- 
formed them that they were entitled to certain 
property, but he did not disclose its value. Deft, 
then induced them to sign two documents whereby 
they agreed that he was to have one-half of the 
pi’opcrty recovered. The women had no indepen- 
dent advice and were allowed no time for considera- 
tion. From the evidence it appeared that, though 
the documents did not so stipulate, deft, repre- 
sented to the women A induced them to believe he 
would recover the proptn ty for them, &; also that if 
they once signed they could never escaj)e from the 
contract. Tlie agreement, was made in May, 1889, 
& was never repudiated by the two women, who 
both died in 1893, From time to time they re- 
ceived payments in respect of the property oil the 
footing of the agreement. J n an action brought by 
the respective legal personal representatives of the 
two coheiresses- at-law to set aside the agreement : 
— Held : the agreement was in the nature of 
champerty & void. — JIeks v. De Bernardy, [18961 
2 Ch. 437 ; 65 L. .1. Ch. 656 ; 74 L. T. 585 ; 12 
T. L. R. 412. 8. C. No. 585, ante; No. 738, post. 

Annotations : — Folld. W<ulgerlield v. De Bernardy (1908), 24 

T. L. R. 497. Re!d. Glcjrg v. Bromley, [1912] 3 K. B. 474, 

C. A. 

593. .] — Pltf. w^as informed by deft. 

that he had become entitled, under a settlement, 
will, & intestacy, to certain property (a fact of 
which he was not previously aware), Al an inter- 
view pltf. signed an agreement to pay one- third of 

j the net amount to be recovered, <& subsequently 
' mtged. his share of the ])i-operty to secure an ad- 
vance also payment of all moneys due under the 
agreement ; — Held : neither the agreement nor the 
mtge. was champertous. — Wkdgerpiei.d v. De 
Bernardy (1908), 25 T. L. R. 21, C. A. 

594. Agreement to supply funds for share of 

I proceeds — Bond,] — Money was advanced to an 

' heir-at-law by a subscription from different jjersons,. 
& among the rest from his attorney, to enable him 
to prosecute suits ; & an absolute bond was taken 
fromhim for double the sum lent, with a defeasance, 
executed some days after, declaring that, if he did 
not recover the estat e or half of it, the bond was to 
be delivered u]) : — Held : the transaction was un- 
conscionable, savouring of champerty & dangerous 
to public justice. — Btraciian v. Brandkr (1759), 
1 Eden, 303 ; 28 E. R. 701. 8. 0. No. 737, post. 

Arnuttfiiions : — CODSd. Wood v. Downes (1811), 10 Ves. 120. 

Fol'd. James v. Kerr (1889), 4 0 Ch. D. 449. 

595. .] — Cause adjourned in order to 

make a j>erson i)arty who had agreed with pltfs. to 
advance the expen.ses of the suit upon condition of 


594 i. Champertous agreements — 
Agreement to supply funds for share of 
proceeds.] — Aii affreoincnt to contribute 
towards the costs of a lawsuit in con- 
sideration of receiving a share in the 
result is not necessarily chunpertoiis. 

S. , after flling declaration in an action, 
arranged with a third person that if ho 
would pay part of the costs he should 
receive a share of the proceeds : — Held : 
there was no such tramcklng or specula- 
tion in lawsuits as to bring the matter 
under the operation of the rule regarding 
champerty. — Patz v. Salzburg (1907), 

T. S. 52G.— S. AF. 

694 ii. Law in India .] — 

An agreement to furnish money for 
litigation on the terms of sharing the 
property to ho recovered thereby is not 
necessarily void in India, unless accom- 
panied by ciroumstances which lead to 
the conclusion that it was not a bond 
fide one for the acquisition of an interest 
in the subieot -matter of litigation, but 
an illegitimate transaction got up for 
the purpose merely of spoil, or of litiga- 
tion, disturbing the peace of families, & 


carried on from a corrupt & improper 
motive, — Taraciiand v. Suklal (1888), 
1. h. R. 12 Bom. 559.— IND. 

694 iii. S. P.l Raohunatu r. Nil 
Kanth (1893), 1. L. R. 20 Calc. 843.— 
IND. 

694 iv. .] ~H. joined 

in a suit for possession of immovable 
property under an agreement with 
other pltfs. that he should defray the 
costs & that he should then become 
proprietor of ono-half of the property 
in suit & be entitled to half the costs 

suit. — HAZARl JiAL V. JAUAUN blNOH 

(1882). 1. L. R. 5 All. 26.— IND. 

694 V. .1 — For the 

purpose ot meeting the expenses of a 
suit, pltf., who was in straitened oir- 
oumstanocs, agreed with deft, that the 
latter in consideration of paying such 
expenses should have half the property 
& half the mesne profits, with all his 
costs, in the event of success. The suit 
was brought, & deft, obtained possession 
of half the property. Pltf. sued to re- 


cover possession of the half on the 
groimd that the agreement was illegal & 
void: — Held: the agreement was un- 
fair, uni'oasonablo, extortionate, & con- 
trary to public policy within Con- 
tract Act (IX. of 1872) (India), s. 23, & 
pltf. was entitled to recover possession of 
the land in suit on payment of compen- 
sation for the advances made by deft, 
in the former litigation, with Int^erest at 
12 per cent, per annum. — Husain 
Bakilsh V. Rahmat Husain (1888), 
I. L. R. 11 All. 128.— IND. 


li. entered into an agreement with 
that if a suit, then about to bo brought 
by G. for recovery of land, should be 
decided in favour of G., R. was to pay 
G. R85, & G. was to make over to R. 
half the land recovered. R. was to pay 
R50 in certain proportions, which R. 
was to lose if the suit was not decided in 
favour of G. G. recovered the land, &11. 
sued him upon the above agreement. 
Semblc: the agreement was not void 
on the ground of champerty ; at any 
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Action. 


Sect, 1. — In General: Snh’Sect 3. Sect. 2: Sub* 
sect. IQ 

sharing the benefits. — Chameau v, Riley (1838), 
Coop. Pr. Cas. 336 ; 2 Jur. 1081 ; 47 E. B. 533. 

590. ,]— Hutley V. Huxley, No. 591, 

ante; Nos. 648, 734, post. 

Poi‘ full anns., see S. C\ No. 648, post. 

597. Binding a^eement to proceed 

with litigation unnecessary.] — ^An agreement by a 
])erson having no interest in an action to furnish 
money to enable one of the parties to carry it on in 
consideration of a share of the money recovered 
amounts to champerty, although the party to whom 
the money is to be advanced enters into no corre- 
lative agreement to proceed with the litigation. 

PItf. advanced to R. the sum of £30 upon his 
signing an undertaking to pay to pltf. one-third of 
the amount of any damage he, R., might recover.in 
an action against a certain ry. co. R. had already 
recovered a verdict against the ry. co., but a new 
trial had been granted. In the second trial he 
obtained a verdict for £130. Before pltf. gave no- . 
tice to the ry. co. of his charge upon the verdict the I 
CO. had been served with a garnishee order nisi i 
obtained by defts., who had recovered judgment ! 
p gainst R. in default of appearance for £200 7s. | 
The r y . co. was ordered to pay the sum of £43 65. Sd. , j 
that being one-third of the amount recovered by R., ■ 
into ct. ; & an issue was directed to try the rights of ; 
pltf. to this sum against deft. : — Held : the agree- ! 
ment between pltf. ^ H. amounted to champerty, ' 
& was void. — Ball v. Warwick (1881), 50 L. J. I 
Q. B. 382 ; 41 L. T. 218 ; 20 W. R. 468. S. C. 
No. 750, post. 

598. Bonus.] — Pltf., who was in very 

poor circumstances, k> pressed by creditors, was 
party to proceedings in the Probate Ct. in which he 
claimed to be entitled, as heir, to a share of real 
estate. He entered into an agreement with defts. j 
for the advance of a sum of money, & for further ' 
advances to meet hi.s immediate necessities & to 
enable him to prosecute his claim in the probate 


suit, & he agreed to employ the solr. named by 
defts. & to pay them a bonus of £225 in case he 
should succeed in establishing his claim, & he 
charged the advances, with interest at 5 per cent., 
& the bonus upon the property which he should 
recover. Pltf.’s title w^as established. Ho 
brought an action to redeem upon payment of the 
advances & interest, but without payment of the 
bonus: — Held: (1) the agreement savoured of 
champerty ; (2) the bonus could not be recovered. 
— James v. Kerr (1889), 40 Ch. D. 449 ; 58 L. J. 
Ch. 355 ; 60 L. T. 212 ; 53 J. P. 628 ; 37 W. R. 279 ; 
5 T. L. R. 171. 8. C. No. 741, post. 

Annotations : — Consd. Colo v. Booker (1913), 29 T. L. R. 295. 
Mentd. Mainland r. Upjohn (1889), 41 Ch. D. 126; Field r, 
Hopkins (1890), 44 Ch. D. 524, C. A. ; Eyre v. Wynn- 
Mackenzie (1893), 63 L. J. Ch. 239 ; Roes v. l)e Bernardy , 
(18961 2 Ch. 437 ; Biggs v. Iloddiuott, Hoddinott v. Biggs, 
[1898] 2 Ch. 307, C. A. ; Santley v. Wilde, [1899] 2 Ch. 474, 
C. A. ; Carritt v. Bradley, [1910] 2 K. B. 550, C. A. 

599. Agreement not involving litiga- 

tion -Application to licensing Justices.]- The tenant 
of a beerhouse agreed with a firm of breivers — one 
of whom was a magistrate — that, in consideration 
of their jjaying all costs of his application to the 
licensing jnagistrates for a licence (which involved 
that the brewers should give the support of their 
name & business rejiutat ion to such application), he 
would tie the beer trade of the premises w'herc 
licensed to them & their successors in business for a 
specific term of years : — Held : (1) no question of 
litigation was involved ; (2) the agre<unent was 

not void on the ground of champerty. — Saville 
Brothers, Ltd. ik Langman (1898), 79 L. T. 44 ; 14 
T. L. R. 504 ; 42 Sol. Jo. 633, 0. A. 


L— ASSIGNMENT OF INTEREST IN 
UTIGATION. 

Sub-sect. 1. — Assignm^^^t of Mere Ricjht of 
Litigation. 

Note. — The Statute of Maintenance, .32 Hen. 8, 
c. 0, s. 2, was repealed by Land Transfer Act, 


rate, it was cJipahlc of explanation by a 
consideration of the surrounding cir- 
cumstances, whlcli pltf. should have had 
nu opportunity of giving in evidence. — 
R^mhav Khunderav r. Govind Pand- 
suEf (1869), C Bom. C. 03.— IND. 

c. Agrccnteni to ilivide proceeds of 

swi7.1— By deed of 1832 between B., 
brother, C., reciting • hat to \ 
avoid litigation & expensi* in cstablisliing i 
their riglits & to forward the prosecu- 
tion of a suit then deuciiding to recover 
certain property, & lor the purpose of 
determining all questions & differences 
existing between the parties, they 
agreed, if the suit sue- ceded, to divide 
between them the whole of .such pro- 
perty, & the (istates were conveyed to 
V . & C. upon trust t o carry on the suit 

upon its termination to assign one 
moiety to B. ; V. & C. mounwhlle to be, 
as to a moiety, trustees for B., wlio 
covenanted to give liLs full & active 
personal aid Sc oasis Unoe in all matters 
relating to tlio suit. Afterwords V. & 
C. filed a bill of rcTlvor & supplement 
against tlio original defts. : — Held : the 
contract under the deed of 1832 
amounted to champerty; on that ground 
the bill must be dismissed with costs. — 
Moore v. Creed (1838), 1 Dr. & War. 
521 (C.).— IR. 

il. Agreement to pay costs of pro- 

ceedings.] — Pltfs. having a Judgment 
against B. & P., agreed with deft, that 
it Buoh judgment, or any portion of it, 
should be realised from property pointed 
out by him, he, deft., should have one- 
thlrd of the amount so realised ; “ all 
costs incurred to bo payable by him if 
successful, the amoimt to heafirstobargo 
on any proceeds ; the net )>alance to bo 
divided.'* Goods pointed out by deft, 
having been seized, wore found, on an 


interpleader issue, to bo claimant’s. 
I’ltfs. thereupon sued deft, on the agree- 
ment : — Held: if such agreement ex- 
tended to the costs it was illegal as i)Cing 
contrary to public policy, if not within 
t.lie definition of champerty ; & If it 
did not so extend pltfs. could not re- 
cover. — K krr V. Brunton (1865), 24 
U. C. R. 390.— CAN. 

e. Agreement to pay costs of elec- 

tion petition.] — A political association 
may agree to pay the costs of an election 
ptiUtion w'ithout infringing the prin- 
ciples of law which prohibit champerty. 
— North Hi.mcoe Election, Edwards 
r. Cook (1874), 1 H. E. C. 617 ; 10 
C. L. J. 232.— CAN. 

t. E^stence of agrce7ncnl as 

in t'liai/ dll evuo 

ments are void — the older oases say 
“ malu?n in se." If, then, a party to a 
champertous agreement must rely upon 
the illegal agreement to siistain an 
action, he fails ; but if ho, although a 
party to such agreement, can make out 
his case without oalling in the agree- 
ment, the existence of the Invalid agree- 
ment does not void the right of action 
he has without It.— Colville v. Small 
(1910), 17 O. W. R. 745 ; 2 0. W. N. 
371 ; 22 O. L. R. 426.— CAN. 

g. In India — Agreement to supply 

funds on security of property in dispute ] 
— A contract made In good faith by a 
person with a litigant to supply him 
with funds to carry on the suit on tlie 
security of the property in dispute will 
be enforced. Such contract is dis- 
tinguishable from an officious inter- 
meddling in the suits of other persons, or 
acts tending to prevent unnecessary 

114.- — 4 . 1 — T BtTDREE 


f , h. .1 — H., b(‘ing apprehen- 

sive that (in consequence of an action of 
trespass brought by A. & B. in the 
8. (’. against C.) ho was in danger of 
being deprived of a piece of land of 
wliich ho was possesseo, entered into an 
agreement with K. that K. should con- 
duct the pending cose at his own cost, 

' Sc that after II. had proved that the 
, land was his solo property, K. Sc H 
; should erect a building on it ut their 
joint expense, & enjoy the rents & 
i profits jointly during the lifetime of II., 

I after whose deatli tlie properly willi 
the building was to be the absolute 
j property of K. : — Held : the agreement 
(considered in its surrounding circum- 
, stances) did not savour of maintenance 
or champerty, nor was it void as being 

HAVJi V. Kahandas Narandas (1871), 
i 8 Bom. 0. C. 1.— IND. 

1 i. Inadequate cenisideralion 

' for sale — Speculative suit .] — A suit 
: having been dismissed on the ground 
' that a sale upon which it was based 
, had boon made for a consideration so 
inadequate as to support the belief that 
I it was in the nature of champerty: — 

: Held: the elements required to bring 
1 the case within the authorities on the 
law of champertous transactions in Indi a 
i were wanting. It was not a case in 
! which an Improper interest had been 
! acquired in the unrighteous litigation of 
I other people. The fact that a suit may 
! be speculative does not render it- 
i champertous.— Siva Ramayya v, El 
I LAMMA (1898), I. L. R. 22 Mad. 

I vmir\ 

I PART VIII. SECT. 2, SUB-SECT. 1. 

I j. Statute of Maintexifxnce. 32 Hen. 8, 
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1S97 (c. 65), s. 11, but cases in reference to the 600. Agreement to sue & divide lands recovered.) 
former Act have been included among the Colonial — An agreement made by parties out of possession 
cases infra, that Act still being in force in certain to proceed in a ct. of equity to recover & to 
colonies. divide lands, etc., when recovered, is contrary to 


has never been decided that the above 
Act, against soiling pretended titles, is 
in force in Nova Scotia, & it might well 
be held otherwise, but inasmuch that 
Act has been declared to be only the 
expression of tho common law, it has 
been treated as if in force, but is subject 
to the fate of all obsolete Acts.-- 
McDonald v, McDonald (1905), 38 
N. S. R. 261.— CAN. 

k. Conveyance by person otU of \ 

‘.a lease of W. of i 
W.. as tho deft, 
in nni4.seflHlon of 

mado'liy one out of possession & not 
sealed or delivered upon tlie land, was 
within the above Act. which was to 
lepress the practice of many who for 
the furtherance of their pretended right 
' vheir interest to groat persons 
«« wlfh their countenance oppressed 
tho possessors.— SLYwuTonT & Page’s 
Case (1588), 1 Leon. 106 ; 1 And. 201 ; 
Gouldsb. 101 ; 74 E. K. 153.— ENG. 

l . .] — B., claiming to be 

tenant in tail, with reinaliider to C., in 
foe of lands in the adverse possession of 
D., conveyed by lease & released all his 
interest to C. : — Held : the conveyance 
was not within the above Act. — A nson 
V. Lek (1831), 4 Sim. 364 ; 58 K. U. 136. 
—ENG. 

m. .] — Where A. in the 

actual possession of land as owner, 
claiming the fee, gives a mtge. to B., 
who assigns to the lessor of pltf., a deed 
given by the heir-at-law of a former 
owner to deft, while out of possession, & 
aubsequent to tho mtge., is void, as 
against tlio common law & tho above 
Aot. — Doe d. Moffat o. Scratch 
(1848), 5 U. O. R. 357.— CAN. 

n. .] — A. died in 18 10. After 

liis death B., liLs wife, roinainod in the 
exclusive possc.ssioii of his land until 
her second marriage with deft. Tlioy 
both continued the actual po.ssoasion, 
the wife claiming to have a life estate 
uudor A. 's will. C., tho oldest son of tho 
testator A. & B., while out of posses- 
siou, conveyed the land, & ail his interest 
in it, as lioir-at-law, to tho Io8.sor of 
pltf. : — Held : 0. ’s deed to tho lessor of 
pltf. was void, both at common law 
8c by tlie above Aot. Semble : the 
above Act applies in Ontario, as well to 
forms for years, as to estates in fee. — 
Doe d. Clark v. McInnes (1818), 6 
U. C. R. 28.-~CAN. I 

o. .] — A deed of bargain & 1 

sale made by a party out of possession, 
vvhilo another pei*soii Is in actual posses- 
sion claiming the fee, is void both at 
common law & under the above Aot. A 
party in possession as tenant will not bo 
allowed to purcha.se from a stranger 
over his landlord’s head. — Doe d. 
SIMPSON r. Molloy (1849), 6 U. 0. R. 
302. — CAN. 

I ?• ejectment It was 

objected that certain deeds under 
^hioh pltf. claimed, executed in 1835. 
lo41, ^ 1844, were void because stran- 
gers then held possession claiming tho 
It appeared that J. in 1842 

bought tho possession ” from H. & 
was succeeded by his son & by deft., 
5Y i cleared about 18 acres ; & 
tlmt in 1845 ho had negotiated for the 
purohaae of the foe.— : not sum- 
Cleat to avoid the deeds under the 
^ooyq Act, for tho evidence showed 
rather that tho parties in possession 
1 r claim tho fee. Semble : the 
objeoiipn at all events could have 
only to tho 18 acres cleared. — 
^ (1860), 25 U. C. R. 554. 

“"vAN. 


q. Yoi^ as against party in 

possession.]— In 1828 certain land in i 
Upper Canada was granted by tho 
Crown to King’s College. In 1841, 
while M., who had entered on the land, 
was in posBc.ssion, King^’s College 
conveyed it to Q. In 1849 G. conveyed 
to tho wife of M., who signed the con- 
veyance though not a party to it. In 
an action by tho successors in title of 
M.’s wife to recover possession, dofts 
claiming title through M. alleged that i 
tho conveyance to O. in 1841, the j 
grantor not being in possession, was : 
......1 :^rreld : (1) j 

.? tho possession of M. began ! 
before the grant from tlie Crown, M. i 
could not avail himself of the above Act, i 
as he would have to establish disseisin ■ 
of the grantor, & the Crowm could not l 
, bo disseised ; nor woujd It avail as i 
[ against tho patentee, as the original ' 

! entry, not being tortious, tho possession j 
would not become adverse without a 
now entry : (2) if the possession began 
after the grant, tho deed to G. in 1841 i 
was not absolutely void under tho Act, ! 

I but only void as against the party in , 
1 possession, & M. being in possession, a , 
j conveyance to liini would have been | 
good under s. 4, Ac the deed to ids wife, ; 
a person appointed by him, was equally ; 
good. — Webb v. Marsh (1893), 22 ! 
S. C. R. 437.— CAN. ; 

r. Sale by administrator .] — ' 

A sale by an adminUtrator of a ** pre- i 
tended right of tlllc ” to premises of a ; 
term in which the intestate died pos- i 
scBsed, but of which tho administrator ' 
never had possession, is witliin the pro- ! 
hibitlon of tho above Act. I 

I A., possessed of a term, died in 1828. 

' .B., who had during A.’s life resided on i 
part of the preiruKoe, at A.’s death I 
claimed & took possession of tho wliole ' 
& retained it till he died in 1829, having . 
by his will devised iiio premises to C., ; 
who remained in undisturbed possession j 
until 1841, when A.’s next of kin took / 
out letters of administration Cc sold ids ! 
right or title in the promises to D. : — i 
Held : tho conveyance was void by tlie : 
Act. — D oe d. Williams v. Evan.s | 
a845),10. B. 717.— ENG. 1 

s. Litigalion not confevi' I 

plated.] — By agreement in writing be- ' 
tween A. & B. reciting that A. was j 
expecting to become seised in fee of a , 
certain messuage, etc., on tho deatli of , 
S., widow, as the devisee under her will j 
(which messuage, etc., were then in the ' 
occupation of le83oe.s, under a lease of i 
which A. was assignee), & that A. had j 
contracted to soil oil tlio possibility Sc \ 
expectancy of an estate & interest in i 
the premises to B. for all A.’s estate & | 
Interest therein, expectant as aforesaid, 
for £2,000, which 11, thereby agreed to 
pay liim, A. promised & agreed wit h B. 
that he would within 3 months from the 
decease of S., in case A. became devisee 
of tho premises, convey same to B., his 
heirs & assigns, & make him a good title, 

, & that B. should in that event become 
entitled to the rents Sc profits from the 
day of S.’s decease ; & that, in ease A. 
should not become the devisee in fee 
of the promises or should not make a 
good title within 6 months from the 
decease of S., A. should within the latter 
period repay tho £2,000 (without 
intorost) to B., & that A. should execute 
a certain indenture assigning a policy 
on his life, as a security for such repay- 
ment, B. to reassign if the conveyance 
should be perfected according to the 
agreement. Tho indenture was exe- 
cuted accordingly. Neither A. nor any 
person under whom ho claimed had had 
possession of the promises or tlio rever- 
sion or remainder thereof, or taken tho 
rents or profits within a year before 


such execution. B. was not tho heir of 
S. & had no interest in her life or death, 
unless by the above agreement. On 
demurrer, in an notion of covenant on 
tho indenture : — Held : the agreement 
was not illegal as a bargain, contrary to 
the above Aot, for a grant of a pn'- 
tonded right or title to hereditaments of 
which the grantor was not In possession. 
—Cook v. Field (1850), 15 Q. B. 460 ; 
19 L. J. Q. B. 441 ; 14 Jur. 951 ; IIT 
E. R. 534.-ENG. 

t. , Claim by vendor to 

benefit of exception in statute. I — A vendor, 
In order to iiavo the benefit of the r- 
coption under tho above Act, must in 
truth claim under some person in pos- 
He.ssion a year before tho barrain made : 
a mere pretended, fraudulent claim, 
under a person of whom vendor knew 
notliing, & with whom he had no 
privity, will not satisfy tho above Act. 
The ct. will refuse a now trial merely 
on tho grouutl that there was not direct 
evidence of tho value of the property ; 
the situation & comiltion of the land 
having been proved, & tho .sum acknow- 
ledged to have been paid for the land 
in the deed by deft, being evidence of 
value. — B aldwin q.t. v. Hf.ndkrkdn 
(1846), 3 U. C. U. 287.— CAN. 

yx, Giving note in payment — 

Pleading.] — To bring the giving of a 

note in payment of land within the 

abov( 

onoug 

Act « 

Where deft, merely averred tliat pltf. 
was not, for a year next before tho bar- 
gain, “ in receipt of the routs & profits,” 
without saying that ho was not ** in 
possession of the land, or of the revorsion 
or remainder thereof”: — Held: plea 
bad. — Nicolls r. Madill (1819), G 
U. C. K. ‘ ■' 

w. .1 — The main object of 

the above Act was for the protection of 
actual po8scssor.s against buyers of titles 
of pretended owners, t hat is, persons out 
of po.ssossion. It could never have been 
intended to prevent the actual possessor 
from perfecting Ids title. — M arsh r. 
Webb (1892), 10 A. R. 564.— CAN. 

X. purcha.se of equity of re- 

demption.] — A person having an equity 
of redemption conveyed all her rights 
to a stranger while another was in pos- 
session of the legal estate derived from 
tho intgee. : — Held : such oonveyanco 
was not a deed made against the 
above Act, since the grantors held an 
equity & had a right to convey it to 
whom th<‘y pleased, & what they had 
ooiiveved was not a pretended right. — 
Mackenzie y. Miller (1841), 6 O. ' 
459.— CAN. 

'Pransjer oj ngni oj pur- 
chase from Croicn.] — M., in 1839, having 
a right of purchase of a lot from the 
Crown, mtged. to B. to secure payment 
of a sum by instalments, tho last of 
which would fall due in 1849. Soon 
after the mtge. M. gave to B, a bond for 
a deed, on certain conditions to be ful- 
filled by B., who took possession. In 

1850, pltf. went in under an agreement 
for purchase from B., who had not ful- 
fllled the conditions of his bond. In 

1851, deft, took an assignment of B.’s 

mtge., 8c in same year ho unfnrr- 

tlie heir & devisee commission, 

the usual affidavit of ignorance of any 
adverse claim, & obtained a patent. 
i»ltf. brought an action founded (iTtfer 
alia) on the above Act in respect of tho 
baying M.’s pretended right; — Held: 
admitting pltf.’s allegations to bo true, 
no ground of action would be shown. — 
Shields r, De Blaquierb (1854), 12 
U. 0. R. 386. — CAN. 

2 . Agreement to divide lands 

when recovered.]— An agreement made 
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the policy of the law. Qn. : whether a ct. of equity 

can entertain a bill stating such an agreement. — i 

Clinton (Lord j 

(1821), 4 Bli. 1 ; 4 E. K. 721, H. L. i 

For full annfl., see Equity. | 

601. Assignment of right to sue — For fraud.] — 
An assignment of a bare right to file a bill in equity 
for a fraud committed on the assignor is contrary 
to sound policy & void. Ots. of equity will give no 
encouragement to contracts which savour of main- 
tenance or champerty, though such contracts may j 
not bo within the strict legal limits assigned to 
those offences. 

Where A., who was entitled to certain property 
under his father's will, for a valuable consideration 
assigned the whole of that property (except a 
reversionary interest in the funds) to B., his 
father’s exor., A afterwards assigned the whole of j 
his interest under his father’s will (including the 
reversionary interest) to C. : — Held : 0. could not | 
maintain a bill to set aside the first assignment on 
the ground of fraud committed by B. against A., 
the latter refusing to join as pltf. in the suit. — 
Prosser v. Edmonds (1835), 1 Y. & C. Ex. 481 ; 
160 E. 11. 196. S. 0. No. 744, post, 

AnnoUitions : — Distd. Wilson v. Short (1848), 6 Hare, 366 ; 
Cook V. Field (1850), 15 Q. B. 460 ; Iladcliffe v. Anderson 
(1860), E. B. & E. 819 ; Dickinson v. Burrell (1866). .35 
Beav. 257. Apld. Alabaster r. Harness, [1895 J 1 Q.B. 339. 

A. Distd. Dawson r. G. N. & City Ry. Co , U905) 1 , 

K. B. 260, a. A. Apprvd. & Distd. Defrics r. Milne, [1913] 

1 Ch. 98, C. A. Consd. Briity v. Edmiindson (1915), 113 • 

L. T. 1197. Refd. Cockoll r. Taylor (1852), 15 Boav. 103; 1 
Bradlau^b v. Newdopate (1883), 11 Q. B. 1). 1 ; Fitzrov ' 
r. Cave, 11905) 2 K. B. 364, C. A. British Cash & Pared 
Conveyors r. Lanisoii Store Service Co., fl908] 1 K. B. 
1006, V. A. ; Oram r. Hutt, [1913] l Ch. 259. 

602. For damages.] — The law of champerty ! 

ik maintenance U not affcct(*d by ,Tud. Act, 1873 I 
(c. 66), s. 25 (6) ; a mere right of action to recover 
damages for brcacVi of contract, or damage arising I 


out of assault, is not a legal chose in action capable 
of being assigned (Rigby, L.J.). — May v. Lane 
(1894), 64 L. J. Q. B. 236 ; 71 L. T. 869 ; 43 W. B. 
193 ; 39 Sol. Jo. 132, C. A. S. 0. No. 749, post. 

Annoiaiimis : — N.F. Earle’s Shipbuilding & Engineering Co. 
V, Atlantic Transport ('o. (1899), 43 Sol. Jo. 691. Ezpld. 
Torklngtonr. Magee, [1902) 2 K. B. 427. PoUd. Dawson 
V. G. N. & City Ry. (^o., [1904] 1 K. B. 277. Refd. 
Swans & Clelands Graving Dock & Shipway r. Maritime 

XIIOCC., IJL0UI J X XV. B. 116. 


603. .] — ^Pltfs. in Sept., 1896, agreed to 

build a ship for W. In J iily, 1898, W. sold the ship 
to defts., the building of the ship, owing to strikes, 
being uncom])leted, together with the benefit of the 
contract with pltfs. as & from the date of delivery 
of the ship. In an action by pltfs. for work 
labour done, defts. counterclaimed for damages for 
the improper way in which the work had been done : 
— Held : ( I ) the claim for damages was a legal chose 
in action, & was assignable ; (2) defts. were entitled 
on the counterclaim to such damages as W. would 
have been entitled.— Px ART Js’s Shipbuilding 
Engineering Co. v . Atlantic Transport Co. 
(1899), 43 Sol. Jo. 691. 

604. .] — An assignment of the right to 

recover damages for voluntary waste is void. — 
Defries v. Milne, ri913] 1 Ch.*98 ; 82 L. J. Ch. 1 ; 
107 L. T. 593 ; 57 Sol. Jo. 27, C. A. 

605. Right to proceed with winding-up peti- 

tion.] — A ci'editor of a co. being unable to obtain 
payment of his debt presented a petition to wind u]> 
the co. Before the j)e( ition was heard he sold his 
debt & the right- to proceed with the petition to 
a shareholder of th(i co., who obtained leave to 
amend the petition by making himself a co-peti- 
tioner : — Held : (1 ) the sale of the right to proceed 
wdth a winding-up petition ought not to be allowed; 
(2) the petition must be dismissed. — He Paris 
Skating Rink Co. (1877), 5 Cl). I). 959 ; 37 L. T. 
298 ; 25 W. R. 701 , C. A. 8. C. No. 751 , post. 

606. By trustee in bankruptcy.] — S., trustee 

in bkpey. of W., issued a writ in an action claiming 


by parties out of possession to proceed | 
in a ot. of equity to recover & to divide 
lands, etc., when recovered, is contrary 
to the above Act. — C^iolmondklky 
(Earl) v. Clinton (Lord) G821), 4 
Bli. 1.— ENG. 

a. Lease of tithes — Involving en- 

forcement of payment.] — Agreement to 
lease the rectorial tithes of a parish, in- 
cluding the tithes of 90 acres supposed 
to be within the parish, but which had 
not paid tithes to the lessor during his 
incumbency, with a stipulation that the 
intended lessee would, >vithin a given 
time, take such legal proceedings for the 
recovery of the tithes of the 90 acres 
as his counsel should advise : — Held : 
not within the above Act. — W ititk r. 
Gardner (1835), 1 Y. & C. (Ex.) 385.— 
ENG. 

b. Sale of pretended right] — A 

testator died, leaving a will, by which he 
directed tliat his debts should be paid 
as soon as practicable after bis docciase, 
& gave & bequeathed to his extrix. & 
exors. all his real & personal property in 
trust, to sell, etc., such tracts or parcels 
of land 08 might bo necessary for carry- 
ing his Intention into effect. Ho then 
gave the residue of his real & personal 
property to his wife during her life, & 
after her death to such of his children 
as might then be living — share & share 
alike. About 20 years after his deatli 
his widow (who had married again) & 
W., for three of the children then 
living, conveyed a lot to 11. in fee ; & R. 
conveyed to L. who was in possession 
when deft, took liis deed. About same 
time the widow & one of the sons con- 
veyed another lot to pltf., wlio was in 
poiisession when deft, took his deed for 
th3 lot. About 16 years after these 
deeds were mide deft. tO)k a deed of 
bargain & sale of both lots from all the 


surviving children: — Held: (1) i-hcrc 
was nothing to prevent tlie children 
from conveying their reversionary 
interest ; (2) deft, was not liable in a 
gui tarn action for purchasing a dls- 
titlo under the above Act. — 

f •• /10e-<\ ATT Q 


A., owner of lands, conveyed to pbf. by 
deed, which was never recorded ; pltf. 
conveyed to others, who registered their 
deeds ; deft., A.’s son & heir-at-law, 
subsequently rolcasod to S., the release 
being recorded ; deft, had never been 
in possi'ssion, but the piTsons to whom 
pltf. convoyed were. Pltf. sued deft, 
for the penalty under the above Act for 
selling a pretended right ; — Held : 
(1) 14 & 15 Viet. c. 7 would not apply in 
deft. *8 favour, for that only allowed the 
sale of a right of entry. Sc as his father’s 
deed was binding upon him, ho had no 
such right ; (2) by the registration of the 
deed to S. the conveyance to pltf. be- 
came fraudulent in its inception, & he 
could not recover. Semitic : the effect 
of the later Act was to repeal the earlier 
Act, & not merely to permit the sale of 
a right of entry subject to the penalty. — 
Baby q.t. Watson (1855), 13 U. C. R. 
531.— CAN. 

d. Penal action — Compro- 

mise.] — Leave was given to oompromiso 
a penal action under the above Act for 
buying pretended titles, on paying the 
Crown’s share into ct. — May v. Det- 
TRICK (1836), 5 O. S. 77.— CAN. 

e. When buyer not 

liable.] — The true owner of an estate is 
not liable to the penalty under the above 
Act when the person in possession of the 
land is in privity with him, either as an 
overholding tenant, or os a person let 


in on a contract to purchase from him, 
& not setting up any conflicting title. — 
Benns q.t. V. Eddie (1844), 2 U. C. R. 
28C.— CAN. 

, i, Verbal bargains .] — A 

I mere verbal bargain for the sale of land 

I would not subject a person to the 

I penalty under the above Act, for buying 

Smith (1850), 7 U. C. R. 213.— CAN. ' 
k. Agreement to sue <£* divide proceeds 
recovered.] — A claim was assigned to 
pltf. by a docuinciil authorising assig- 
nee to sue & rocovfir & out of proceeds, 
first to pay costs, and then divide what 
remained equally between assignor & 
assignee //rid : champerty of the 
plainest kind. When an action is 
brought by an assignee in Ids own name 
& the assignment is shown to be cham- 
portouH tlien the ct. treats it as “ in- 
valid ” and void for all purposes, & the 
ct. refuses its aid to a pltf. whose title 
is tainted with illegality. — C olville r. 
Small, p. 72, ante. — CAN. 

601 i. Assignment of right to sue — For 
arrears of rent.] — A. seised of lands in 
1783 demised part to S., & afterwards 
died, leaving four daughters, co- 
heiresses. E., one of the co -heiresses, in 
1794, demised lier one-fourth part of 
the lands not demised to S., to N. J., 
son of E., died in 1820, leaving a widow 
& a son, C., who was at the time of Ws 
father's death abroad, & never returned 
to Ireland. The widow, in 1822, by a 
deed reciting that she was devisee of all 
J.'s property, conveyed the reversion 
on N.’s lease to P. In 1865, C. by deed* 
assigned his interest In the lands, & all 
arrears of rent due to T. : — Held : this 
assignment, as far as It related to the 
arrears, was bad, as tending to main- 
tenance. — Twiss V. Noblbtt (1869), 
I. R. 4 Eq. 64.— IR. 
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to have a deed which had been executed by bkpt. 
prior to his bkpcy., i)urporting to be an absolute 
conveyance by bkpt. to deft, of the equity of re- 
demption in certain nitged. freehold & leasehold 
hereditaments, set aside, so far as it purported to 
be an absolute conveyance, & a declaration that 
the deed ought only to stand as security for the 
sum actually paid by deft. Subsequently an 
agreement was come to between C. & S , with the 
sanction of the committee of inspection, that C. 1 
should ])urchase all the trustee’s right in the pro- ' 
perty, & a deed was executed to carry that agree- 
ment into effect. O. thereupon obtained, under 

K. S. C., O. 50, r. 1, an order ex p. appointing him 
))ltf. in place of S. On motion by deft, in the action 
to discharge the last-mentioned order on the 
ground that the sale by 8. was in reality the sale of 
a right to bring an action & within the rule against 
champerty & maintenance : — Held : (1) the right 
to bring the action was X)art of the “ property ” of 
bkpt. within Bkpcy. Act, 18()9 (c. 71), s. 4 ; (2) as 
such “ property ” it was by force of s. 17 vested in 
the trustee ; (3) whether B. himself could have as- ) 
signed the right or not, his trustee w^as by s. 25 ((5) 
(?;npowered to sell it ; (4) the rule again.si, cham- 
j>erty maintenance had no apj)lication. — S eear 

V, Lawsox, Chatterton u. Law.son (1880), 15 
(^h. 1). 420 ; 49 L. J. Bey. 09 ; 42 L. T. 893 ; 28 

W. K. 929, 0. A. 

Annotationfi : — Apld. flay v. Churchill (1888), 40 Ch. D. 481. 
Both maintenance & champerty are founded on the same 
principle or policy of law, viz., the tendency of the trans- 
actions to prevent the course of justice. But adopting 
the princlpfo of l^eear v. Lav^son, I do not tlviuk I am ! 
carrying it beyond its t rue limits in holding that it covers 
the case before me. It would be too flue a distinction to 
hold that the arrangement is void, merely because the 
bkpt. *8 estate gets buck part of tlie money that may be 
recovered in the action (Ciiitty, J.). Folld. Howard v. 
Fanshawe. 11895] 2 Ch.581 ; ](e Ferkins.Poyscrr. Beyfus, 
11898] 2 Ch. 182, C. A. Refd. Defrios r. Milne, [1913] 1 
(Jh. 98, C, A. Mentd. Burr r. Wimbledon L. B. (1887), 56 
L. T. 329. 

607, ,] — Pltfs., a trading firm claiming 

to have accounts between them defts., their 
brokers, reopened, became bk])t. trending the action, 
A: their right of action w as assigned by the trustee 
in bkpcy., with the apju’oval of the committee of 
inspection, to F., on the terms that F. should con- 
tinue the action at his own risk ex])ense, A: that 
one-fourth of whatever should be recovered in the 
action by F. should be paid to the trustee in bkpcy., 
it the remaining three- fourths to be retained by F. 
b'. was himself a creditor in the bkpcy. & was acting 
as trustee for himself A: other creditors, including 
l)ltfs,’ solrs., on the record, A: pltfs.’ solrs. were 
acting for F. in the continuation of th(^ action : — 
Held: (1) having regard to the relaiionshio be- 
tween the parties, the assignment was not cham- 
pertous ; (2) it was immaterial that some of the 
creditors were to carry on the action at their owm 
risk & expense, & to take a larger share of the fruits 
of the action than they would otherwise have done. 
—Guy V, Churchill (1888), 40 Ch. D. 481 ; .58 

L. J. Ch. 345 ; 60 L. T. 473 ; 5 T. L. B. 149 ; 37 
W. R. 504. S. C. No. 583, anie, 

Reid. Howard v. Fanshawe, [1895] 2 Ch. 581 . 

608. Commission of lunacy — Agreement to sue 


out — No suit — No property in litigation.] — By in- 
denture made in 1827 between A. & his eldest son 

B. (reciting that C. was seised of large real estates, 
was never married, & was then in a state of mental 
Ac bodily imbecility ; that in the event of his dying 
so seised intestate A: without issue A. , as his heir-at- 
law, would be entitled to the reversion of his estates 
in fee ; that A. was desirous of having a commission 
of lunacy sued out for the protection of C. Ac his 
property k of his own reversion ; Ac that B., at A.’s 
request, agi*eed to sue out Ac prosecute such com- 
naission Ac take other necessary la^y proceedings at 
his own ex])ense in A.’s name), A., in consideration 
of the agreement Ac of love A: affection for B., cove- 
nanted to convey all the estates that w^ould descend 
to him on the decease of C. to the use of himself for 
life, remainder to the uses expressed res})ecting the 
estate of A. in B.’s marriage settlement, being for 
the benefit of B. Ac the heirs male of the marriage. 
The commission w’as issued. C. was declared a 
lunatic, Ac B. was reimbursed for his expenses out 
of his est ate. A. w’as then 03 years of age ; C. was 
40 ; B. was younger. C. died in 1 829, Ac A. ent ered 
into x)ossessiou of his real estal es Ac conveyed them 
to his second son, D., for valuable consideration. 
On a bill filed by B. to set aside that conveyance 
Ac for specific ]jerformance of the covenant : — 
Held : the indenture of covenant/ was not void or 
illegal for champerty or maintenance, as there was 
no suit to be maintained Ac no iiroperty in litigation 
to be divided. — P erssk r. Pershe (1840), 7 01. k 
Fin. 279 ; West , 110 ; 4 Jur. 358 ; 7 E. R. 1073. 

Annotation : — Apld. Wniiaras r. WilUums (18C5), 2 Drew. & 

Sm. 378. 

SUB-SK(?T. 2. — ASSKiXMKNT OF PROPERTY FOR 
Purpo.ses op Litigation. 

I 609. Assignment of policy — Indemnity against 

I costs included.] — A policy of assurance on goods- 
was effected in the names of ])ltfs. as agents, A., B., 

C. , Ac D. being interested in the goods to the full 
amount insured, A: the policy being effected on 
their account A: for their sole use Ac benefit. A. 
being called as a witness for ])ltfs. w'as objected to, 
Ac thereupon an indenture w as execut ed by A. after 
commencement of the action wdiereby (after recit- 
ing that jdtfs. had effected the policy ; that A., B., 

C. , Ac D. were the ])ersons interested ; that actions 
had been •ommenced in the names of pltfs. ; Ac 
that, they being desirous of an indemnity against 
the costs, the ct. of (’. P. had ordered A., B., C., & 

D, t-o indemnify k that L. Ac R. had agreed to do it) 
A., B., (\, Ac D., in consideration thereof Ac of 10s.. 
assigned to L. k R. all tlieir interest in the policy 
& all benefit to bo derived therefrom, & all moneys 
to be recovered in the said actions, to k for their 
own exclusive use Ac benefit : — Sewhlc : the assign- 
ment to I.. Ac R. was illegal as maintenance. — B eij. 
V, Smith (1826), 5 B. & C. 188 ; .7 Dow. Ac Ry. K. B. 
846 ; 4 L. J. O. H. K. B. 140 ; 108 E. R. 70. 

For full ann8., see Evidenck. 

610. Sale ol title by person out ol possession.] — 

A., possessed of a term, died in 1828. B., who had 

during A.’s life resided on part of the ]»remises, at 
A.’s death claimed Ac took [possession of the whole Ac 


PART VIII. SECT. 2, SUB-SECT. 2. 
6101. Sale of title by person out of 
— Burke v. Greene, No. 
610 \tpost. — r“ 


610 ii. J — A. brought ejectment 

of premises, which he 
Claimed under a conveyance from B., 
grantee of C., who had, at the time of 
the grant, been out of the actual pos- 
^sion of, & of the receipt of the rente 
* of. the promises for several 

years, & which possession pltf. sought 
jS hy the present action : — 

HeW •• (1) l6 Car. I. eess. 3, c. 14 (Ir.) 


against mi-intonanco, etc., & the unlaw- 
ful buying of titles, was in force, & was 
not affected by 8 Ac 9 Viet. o. 106, s. 6, 
which applied exclusively to England ; 
(2) the deed under which A, claimed was 

VUIU. Nelson v. Small (1862), I" 

I, C. L. H. 558 ; 7 Ir. Jur. N. S. 379.-- 
IR. 


610 iii. .1— Pltf. bought land in 

the occupation of one who claimed to be 
the owner from a vendor, who did 
not own the subject of the puroh^o 
Ac whom pltf. agreed to iudemulfy 
against the costs of the litigation which 


both anticipated, Ac who was to share 
in the fruits of the contemplated law- 
suit :-~Tlcld : this contract savoured of 
malntenaneo Ac champerty. — Wigle v. 
Si/rrTBRiNGTON (1872), 19 Gr. 512. — 
CAN. 

010 .] — An assignee of pro- 
perty whose assignor was not in posse- 
sion when tlie assignment was made, 
can oiilv recover, even from the handa 
of third persons, upon showing that he 
would have had a right to enforce 
specific performance of Ids contract 
against his assignor if the property 
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retained it till he died in 1829, having by his will 
devised the premises to C., who remained in undis- 
turbed possession until 1841, when A.’s next of kin 
took out letters of administration k> sold his right 
or title in the premises to 1). : — Held : the convey- 
ance was void at common law. — Doe d. Williams 
V. Evans (1845), 1 C. B. 717 ; 14 L. J. O. P. 287 ; 

5 L. T. O. S. 175 ; 9 Jur. 712 ; 135 E. R. 724. 
S. C. No. 747, post. 

Annotations: — ^Distd. Jonkius v. Jones (1882), 9 Q. B. D. 128» 
C. A. Refd. Kennedy v. Lyoll (1885), 16 Q. B. D. 491. 

611. Sale of legacy — Legatee too poor to sue.] — A 

legatee, too poor to sue, assigned the legacy for less 
than it was worth to pltf . , who bought it for the pur- 
f)Ose of enforcing payment by suit : — Held : this did 
not amount to champert y or maintenance. — Tyson 
V. Jackson (1801 ), 30 Beav. 384 ; 64 E. R. 937. 

For full anns., see Limitation of Actions. 

612. Purchase of shares — To found right to 
injunction against company.] — The purchase of 
shares in a co. for the purpose of instituting a suit 
to restrain the carrying out of an agreement alleged 
to be illegal is not maintenance, or anything 
savouring of maintenance. — Hare v. London 

6 North Western Ry. Co. (1800), John. 722 ; 
30L. J. Ch. 817,821n. ; 2 L. T. 220 ; 7 Jur. N. S. 
1146, 1147 n. ; 8 W. R. 352 ; 70 E. R. 010. 
Aimotations: — Consd. Mid. Ity. Co. v. L. & N. W. Ily. Co. 

(1866), L. R. 2 Eq. 524. Refd. Russoll v. Wakefield Water- 
works (1875), 44 L. J. CU. 496. 

613. S, P. Bloxam V, Metropolitan Ry. Co. 
(1808), L. R. 3 Ch. 337 ; 18 L. T. 41 ; 10 W. R. 
490, C. A. 

Annotations Dietd. Robson r. Dodds (1869), L. R. 8 Eq. 
301. FoUd. Salisbury v. Motropolitaii Ry. Co. (1869), 38 
L. J. Ch. 249. Distd.Yoolr. U. W. Ry. Co. (1870), 39L. J. 
Ch. 662. Consd. Mutter r. E. &M. Ry. ( Vi.(l888),38 Ch. D. 
92, c. A. Mentd. Burdwell v. Sheffield Waterwoiks(1872). 
L. R. 14 Eq. 517; He National Hank of Wnlc.^. [18991 2 
Ch. 629, C. A.; HiudK v. Hueiios Ayrea Grand National 
Tramways, 11906] 2 (^h. 654. 

614. Purchase of estate for purpose of setting 
aside previous agreement.] — The purchase of an 
estate for the purpose of sotting aside a previous 
agreement affecting the property on the ground of 
f raud partakes of the nature of champerty, <& will 
not be enforced in equity. 

In 1861 pltf. was colonel k deft. M. lieutenant- 
colonel of a volunteer rifle corps. Adjoining the 
r>romises occupied by deft. C. was a leasehold piece 
of land convenient for the regiment which M. re- 
quested CL to purchase on its behalf, k C. bought it 
in 1801 for £500. In March, 1802, C, wrote to M. 
stating that he was willing to give the land to the 
regiment for the whole of the term held by him ; that 
the regiment was to observe all the covenants of the 
lease, to pay a merely nominal rent, k to level k 
prepare the ground suitable for drill. M. signed 
this letter k had it stamped as if it were a mutual 
agreement, & paid the nominal rent for one year in 
advance. In June, 1804, he also executed a deed 
purporting to assign the land to himself & deft. H. 


as trustees for the regiment. Shortly before this 
date pltf. & C. had entered into another agreement 
by wnich the former was to purchase of the latter 
the said lands without reservation, except as to the 
disputed right claimed by M. in respect of the letter 
of March, 1862, k was to be at liberty to use C.*s 
name in all proceedings necessary for setting aside 
that letter k any rights that might be claimed 
under it : — Held : the apeement, which in effect 
was the purchase of a right by pltf., to complain of 
the alleged fraud committed against C. savoured too 
much of maintenance for the ct. to enforce it. — D e 
Hoghton V, Money (1806), 2 Ch. App. 104 ; 15 L. T. 
403 ; 15 W. R. 214, 0. A. S. C. No. 746, post. 

615. Assignment of right to claim for breach of 
trust.] — The tenant for life of a trust estate mtged. 
it, & it was sold by the mtgee. After the sale the 
purchaser k mtgee., for a nominal consideration, 
assigned to the tenant for life certain alleged arrears 
of interest k profits of part of the trust fund, which , 
as pltf. alleged, the trustees had made in excess of 
the interest for which they had accounted. A bill 
filed against the trustees on the title conferred by 
this as.sigmncnt for an account of their profits was 
dismissed with costs. — Hill v. Boyle (1867), 
L. R. 4 Eq. 200. S. C. No. 746, post, 

616. Sale of company’s undertaking — Partly to 
raise fund for litigation — Partly to secure continued 
working.] — A co. (which was being w^ound up under 
supervision of the ct.) was desirous of bringing 
an action against F. to rescind a contract for pur- 
chase of the co.’s mine, k to recover the purchase- 
money of £70,000 from F. The co. had no funds 
wherewith to prosecute the litigation. A new co. 
was formed, k an agreement under seal entered into 
beiw^ec'n the old k new co. whereby the mine & 
plant were assigned to the new co., who were to pro- 
vide money, not exceeding £30,000, partly for the 
j)urposes of the litigation against F. k partly to 
prevent deterioration by working the mine. The 
deed contained a clause empowering the liquidator 
of the old CO. to ref)urchasc the mine k plant. This 
clause was inserted in order that, if the action 
against F. succeeded k he repaid the £70,000, the 
liquidator miglit be in a position to reconvey the 
mine to him. The deed was subsequently con- 
firmed, not by a special resolution, but by a resolu- 
tion at one meeting passed by a large majority of 
shareholders. F. took out a summons for leave to 
bring an action to impeach the deed, & there was a 
cro.ss-summons by the liquidator to obtain the sanc- 
tion of the ct. to the deed : — Held : (1 ) the essence 
of the transaction was that it w'as a mode of convert- 
ing the mines k plant into money to be used partly 
for the litigation k partly to prevent deterioration 
by working the mine ; (2) the deed was not bad on 
the ground either of maintenance or of champerty. 
— Re Cambrian Mining Cg. (1882), 48 L. T. 114. 

For full amis., see Companies. 

617. Assignment to trustee to sue & obtain adju- 
dication in bankruptcy.] — Pltf. took from creditors 
of deft, an absolute as.signment of their debts in 
consideration of a covenant by him that, if he 


were come back to tlio hands of the 
assignor. — B ooduun Sinoh v. Muspa- 
MUtLUTEEFUN (1874), 22 W. R. 535.— 

IND. 

610 V. Kinship immaterial .] — 

A bill to enforce a title acquired by con- 
veyance from a person out of possession 
in consideration of money advanced, & 
to be advanced, on suits respecting the 
recovery of the estate, was dismissed, 
as being a ca£>e of clear & distinct 
maintenance, although the grantor & 
grantee were first cousins. — Burke v, 
Orkbne( 1814), 2 Ball & B. 517.— IR. 

611 i. Sale of leoacy,] — A., entitled to 
one moiety of a t^tator's property. 


as«!ignod it :~~Ueld: a suit by the 
assignee against the oxor., for an ac- 
count of what bad been lost by his wilful 
default, would not be open to the objec- 
tion of champerty. — Scully v. Delan y 
(1840), 2 I. Eq. R.'379 (C.).— IR. 

1. Assignment of mortgage for purpose 
of setting aside prior mortgage .] — Where 
an assignment was executed by a puisne 
incumbrancer to another, for the pur- 
pose of filing a bill to impeach a prior 
mtge. for fraud, & wliioh bill was nlod ; 
the ct. dismissed the bill with costs, it 
being evident that the alleged fraud was 
the ground upon which pltf. principally 
relied, Sc the agreement between the 


parties savouring strongly of cham- 
perty & maintenance. — Muchall v. 
Banks (1863), 10 Gr. 25.— CAN. 

616 i. Assignment of right to claim for 
breach of trust .] — An heir-at-law sup- 
posed to have a right to call trustees to 
account & to impoach sales made by 
them, assigned his interest to a third 
person ; the oonsl deration only to be 
paid in case of success : — Held : a 
merely speculative purchase of this kind 
savouring of maintenance or ohamnerty 
could not be enforced in equity. — 
Liti'Le r. Hawkins (1872), 19 Gr. 267. — 
CAN. 
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should recover the amount of the debts from deft., 
he would pay over to them the amounts of their 
respective debts, or so much thereof as he might be 
able to realise after payment of the costs neces- 
sarily incurred by him. Notice in writing of the 
assignment was given to deft. It appeared that 
pltf. & deft, were co-directors of a co., & pltf., being 
dissatisfied with the action of deft, as director of 
the co., took the assignment with a view to procur- 
ing an adjudication of bkpcy. against deft., & so 
getting him removed from the directorate of the 
CO. : — Meld : the assignment of the debts was not 
invalid as savouring of maintenance or being other- 
wise against public policy. — Fitzroy r. Cave, 

1 19051 2 K. B. 304 ; 74 L. J. K. B. 829 ; 93 L. T. 
499 ; 54 W. R. 17 ; 21 T. L. R. 012, C. A. 

Annotations : — Consd. Bruty r. Edmund eon (1915), 113 L. T. 
1197. Reid. British Cash & Parcel Conveyors v. Lamson 
Store Service Co., [1908] 1 K. B. lOOC, C. A. ; Powell v. 
Hemsley (1909), 101 L. T. 2C2, C. A. Mentd. Defries v. 
MUne, [1913] 1 Ch. 98, C. A. 

Sub-sect. 3. — Assignment of Rkoperty Subject 
OF Litigation. 

618. Purchase of lands in litigation.] — ^A person 
who purchases lands in litigation for good consi- 
deration, ^ not for the purf>oseof maini aining their 

previous owner, is not guiJtv of chamj)ei*ty. 

( 1347), Y. B. 21 Kd. 3 ; Hil. 10 B. 33 ; 2 Hoi. Abr. 
113 b. 

619. .] — The mere fact of purchasing lands 

in litigation was held by all the sergeants to consti- 
tute the purchaser guilty of champerty. — Angus 
(Earl) y. (1370), 50 Lib. Ass., p. 323, pi. 3. ^ 

020. Pending actions relating to property i 

purchased — Specific performance.] — ^A. &; B., hav- 
ing jointly contracted for the purchase of an estate, 
su omitted all matters in difference between them 
to arbn., & the arbitrator awarded that they should 
join in authorising a sale of their interest in the 
estate. Although a suit was depending against 
them for the specific performance of the contract 
for purchase, & it was yet undetermined whether 
the vendors could make a good title, no report hav- 
ing been made under an order of reference as to the 
title in that suit, specific jjerformance of the award 
was decreed. An award directing the sale of such 
an interest is not objectionable under the doctrine 
of maintenance & champerty. — Wood v. Griffith 
(1818), 1 Swan. 44 ; 1 Wls. Ch. 34 ; 36 E. R. 291. 

A nnotations Eeld. Hawksworth v. Brammall (1840), 6 

My. & Cr. 281 ; Cockell v. Taylor, Collett v. Preston, 
Preston r, Collett (1852), 15 Beav. 103; Ram Coomar 
Coondoo V. Chunder Canto Mookerjeo (1876), 2 Apr. Cas. 
186, P. C. ; James r. Kerr (1889), 40 Ch. 1). 449. Mentd. 
Nickels v. Hancock (1855), 3 Kq. Rep. 689 ; Blackett v. 
Bates (1865), 2 Hem. & M. (ilO ; C’ommcroial D^.*vHopmcut 
Corpu. V. Atkins & Applcgarth (1 902), 19 R. P. C. 93, C. A. 

021 , Rent — Dilapidations.] — An 

agreement between the seller & purchaser of an 
estate that the purchaser, bearing the expense of 
certain suits commenced by the seller against an 
occupier for arrears of rent, should have the rent to 
be so recovered, & any sum that could be recovered 
for dilapidations, & that the purchaser, bearing the 
expenses, might use the seller’s name in actions 
which he might think fit to commence against the 
occupier for arrears of rent or dilapidations, is not 
void as savouring of champerty or maintenance. 

There is no champerty in an agreement to enable 
the bond fide purchaser of an estate to recover for 
rent due or injuries done to it previously to the pur- 
chase {per Cur.).— Williams v.Protheroe (1829), 

6 Bing. 309 ; 3 Y. & J. 120 ; 2 Moo. & P. 770 ; 130 
E. R. 1080, Ex. Ch. 

A nnotations Dawson t?. G. N. &Oity Ry. Co., [1905] 

1 R. B. 260, O. A. An assi^ment, part of a bond fide 
transaction the object of which was to transfer to pltf. the 
property of the assignor with all the incidents which 
attached to it in his hands, seems to be very far removed 
from being a transfer of a mere right of litigation. This 


concluBiou appears to be In accordance with the decision 
in WiUiafHii v. Protheroe, whci*e It was held in the Exch. 
Ch. tliat there was no champerty in an agreement 
coataining provisions for iltopurpose of enabling the bond 
fide purchaser of an estate to recover for rent duo or 
iDjuricB done to it previously to the purchase (Stiruno, 
L.J.). Refd. Defricfi v. Milne, [1913] 1 Ch. 98, C. A. 

622. Assignment of part of subject of prize suit.} 

— Steve.vs If. Bagwell, No. 584, ante. 

For full anus., see 8. C. No. 584, ante. 

623. Purchase of interest subject of suit — Indem- 
nity.] — It is not maintenance to purchase an in- 
terest which is the subject of a suit ; but if the 
purchaser gives an indemnity against all costs that 
have been or may be incurred by the seller in the 
prosecution of the suit the transaction amounts to 
maintenance. 

After decree in a creditor’s suit pltf. sold a debt 
which he had proved in the cause, took from the 
I purchaser a deed of indemnit y against all expenses 
I he had incurred & might incur in the suit, & his 
name continued to be used as pltf. in the suit, 
j together with that of purchaser: — Held: (1) this 
I transaction amounted to maintenance ; (2) the bill 
I must, upon that gi‘ound, be dismissed. — Uarring- 
! TON V. Jx)NG (1833), 2 My. K. 590 ; 39 E. R, 
j 1009. 8. 0. No. 748, poni, 

1 Annotaiions : — Coiisd. Hunter r. Dauiel (1845), 4 Ilure, 420 ; 

I Knight tf.Bowycr (1857), 2 Dt* (J. & J. 421. Distd. Audersou 
i V. Radcliflfc (1860), 6 Jiir. N. 8. 578, Ex. Ch. ; Hilton t?. 
Woods (1867), L. R. 4 Eq. 432. Polld. Bradlaugh r. 
Newdtfgate (18H3), 11 Q. B. i). 1. Consd. Fitzroy r. Cave, 
[1905] 2 K. B. 364, C. A. Refd. Booth r. Creswickc (1842), 
6 Jur. 1023 ; Simpson i\ I.amb (1857), 7 K. & B. 84. 
Mentd. Anderson r. Wallis (1842), 12 L. J. Ch. 291. 

024. .] — Several suits at law & in 

equity, to determine the title to certain lands, were 
pending between persons claiming to be inigees. of 
such lands & one who claimed the same lands in 
fee by title, under a settlement paramount to the 
intge. Pltf. claiming to be a subsequent mtgee. of 
the same lands, contracted to purchase the in- 
terests of the prior mtgees. in their principal moneys, 
arrejirs of interest securities, 6c to pay the* pur- 
chase-moneys at certain stipulated times, all of 
which (except an annuity) wen'e to be paid in 1843, 
& to pay 6c indemnify the prior mtgees. against the 
past 6c future costs of the suits & proceedings. In 
a suit for specific performance* of the agreement ; — 
Held : pltf. being interested, as second mtgee., in 
the subject of the suits, the contract was not to be 
deemed champerty.— H unter v. Daniel, Nos. 043, 
663, post. 

For full anus., sees. C. No. 643, post. 

625. Mortgage of fund in court pendente lite.] — A 

person prosecuting his claim to a fund in ct., to 
which lie was ultimately found entitled, mtged. it 
pendente Hie to enable him to carry on his claim : — 
Held ; the mtge. was not void for champerty. — 
Cockell r. Taylor, Collett r. Preston, Pres- 
ton V. Collett (1851), 15 Beav. 103 ; 21 L. J. Ch. 
646 ; 51 E. R. 475. 

Annotations: — FoUd. Radcliffet*. Anderson (1860), E. B. & E. 
819. Refd. Dickinson r. Burrell (1866), 35 Beav. 257 ; lie 
Cambrian Mining Go. (1882), 48 L. T. 114 ; James v. Kerr 
(1889), 40 Ch. D. 449. Mentd. Barnard v, Huut43r (1856), 
28 L. T. O. S. 162,C. A. 

626. Assignment of annuity pendente lite.] — One 

of three annuities 6c a share of another of them 
were, pending a suit in which the title to them was 
in litigation, purchased in the name of T. T. by 
the deed transferring them to him covenanted to 
indemnify the vendors against past 6c future costs ; 
& at the same time he executed a declaration of 
trust showing that the purchase was made princi- 
pally on behalf of certain solrs. who acted in the 
suit for the parties entitled to the rc.sidue of the 
three annuities, but were not the solrs. of ven- 
dors ; — Held : (1 ) the purchase was not affected by 
the laws relating to champerty & maintenance ; 
(2) even assuming it to be voidable as between the 
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Action. 


Sect. 2. — Assignment of Interest in Litigation: 
Sub-sects. 3, 4, 5. Se^t. 3 ; Sub-sect. 1»] 

vendors & purcliasers, the olyection could not be 
taken by third persons. — Knight v. Bowykr 
( 1868), 2 De G. & J. 421 ; 27 L. J. Ch. 520 ; 31 
L. T. O. S. 287 ; 4 Jur. N. S. 569 ; 6 W. R. 665 ; 
44 E. R. 1053, C. A. 

Annotations: — ^Refd. Hadoliffev. Anderson (18G0), E. B. & K. 
819; Anderson v. RadcUflfo (1860), 29 L. J. Q. B. 128, 
Ex. Ch. Mentd. Bagnall v. Carlton (1877), 6 Ch. D. 371, 
C. A. ; Hunt v. Luck, [1902] 1 Ch. 428, C. A. ; East Stone- 
house U. C. V. Willoughby, [1902] 2 K. B. siS. 

Sub-sect. 4. — Assignment op Property Subject 
OP Possible Litigation. 

Sec, further, Choses in Action. 

627. Debt.]~A. is indebted to B., & C. to A. A. 
assigns the debt due to him by (\ to B. This is not 
maintenance. — A non. (1459), Jenk. 109 ; 145 E. R. 
76. 

For full anns., see Bonds. 

028. .] — ^Buying bills of debt is not main- 
tenance. — P enson v. Hickbed (1590), Cro. Eliz. 
170 ; 78 E. R. 427. 

629. Obligation — Consideration present or 

past.] — If a man assigns an obligation to another 
for a precedent debt due by him to the assignee, 
that is not maintenance ; but if he assigns it for a 
consideration then given by way of contract, that 
is maintenance. — Harvey v . Bateman ( 1 595 ), Nov , 

" ‘ ' R. 1020. 

630. Assignment to creditor. ]->B. is 

indebted to A. & 0. to B. in a like amount ; B. pays 
A. in satisfaction of his debt ; this is lawful & no 
maintenance. On the other hand, while the gift of 
an obligation to a stranger is good, the sale of it is 
maintenance unless to the debtor of the donor or 
vendor. — L ane v, Mallory (1613), Jenk. 292 ; 145 
E. R. 212. 

631. Chose in action — Formerly not assignable.] 

— It is laid dow n in our old books that for avoiding 
maintenance a chose in action cannot be assigned 
or granted over to another. The good sense of 
that rule seems to be questionable ; & in early as 
well as modern times it nas been so explained away, 
that it remains at most only an objection to the 
form of action in any case (Buia.er, J. ). — Master 
V. Miller (1791), 4 Term Rep. 320 ; 100 E.R. 1042, 
Affd. 5 Term Rep. 367. S. 0. Nos. 493, 550, ante. 
Annotations : — Apprvd* Balfour v. Sea Fire Life Assce. (1857 ), 

3 C. B. N. S. 300. Consd. Fitzroy v. CJave, [1905] 2 K. B. 
364, C. A. ; Holden r. Thompson, [ 1 907 ] 2 K. B. 489. Reid. 
He Cumbrian Mining Co. (1882), 48 L. T. 114 ; Bradlaugh v. 
Nowdegate (1883), 11 Q. B. I). 1. Mentd. Shaw v. Jakeman 
(1803), 4 East, 201 ; KnUl v. Williams (1809), 10 East. 
431 ; Baton v. Winter (1809), 1 Taunt. 420 ; Powell v. 
Dlvett (1812), 15 East, 29 ; Bathe r, Taylor (1812), 16 
East,4r2 ; Sanderson r. Symonds (1810), 1 Brod. & Bing. 
426 ; iic Jermyn, Ejr p. Elliott (1837), 2 Deac. 179; 
Davidson r. Cooper (1843), 11 M. & W. 778 ; Parry r. 
Nicholson (1845), 13 M. & W. 778 ; Agricultural Cattle 
Insoe. V. Fitzgerald (1851), 16 Q. B. 432; Burchfield v. 
Moore (1854), 3 E. & B. 683 ; Gardner r. Walsh (1855), 

5 E. & B. 83 ; He Smith, Exp. Yates (1857), 27 L. J. Boy. 
10, n. ; Noble v. Ward (1867), L. R. 2 Exch. 135 ; Aldous 
V. Cornwall (1868), 9 B. & S. 607 ; Hirschman v. Budd 
(i873), L. R. 8 Exch. 171 ; Suffcll v. Bank of England 
Q B. D. 555, C. A.; He Salomon & Naudzus , 
“25; /fc Goodbody & Balfour, Williamson 
(1899), 82 L. T. 484, C. A. ; Bradford Corpn. v. Fcrrand. 
11902] 2 Ch. 655. 


632. Agreement with creditor — Charge on secu- 
rities in other hands — Securities to be recovered.] — 

A., a creditor, who had instituted proceedings at 
law & in equity against B., his debtor, entered into 
an agreement with B. to abandon those proceed- 
ings & give up his securities in consideration of B. 
giving him a lien on securities in the hands of C., 
another creditor, with authority to sue C., & agree- 
ing to use his best endeavours to assist in adjusting 
his accounts with the holder of the securities, & in 
recovering the securities; — Held: (1) the agree- 
ment did not amount to champerty, being in effect 
an agreement by B. to assign to A. his equity of 
redemption in the securities held by C. in exchange 
for the prior securities wrhich B. had held ; (2) it 
would have done so if it had stipulated that A. 
should maintain the proceedings instituted by B. 
against the holder of tne securities in consideration 
of the profits to be derived by B. from the suit. — 
Hartley v. Russell (1825), 2 Sim. & St. 244 ; 3 
L. J. O. S. Ch. 146 ; 57 E. R. 339. 

Annotations : — Consd. Hunter v. Daniel (1845), 4 Hare, 420 ; 

James v. Kerr (1889), 40 Ch. D. 449. Refd. Harrington v. 

Long (1833), 2 My. &K. 690. 

633. Purchase of undisputed right — Subse- 
quently discovered to be disputed.] — Though the 
ct. will not enforce a contract for the purpose of 
a litigated right, yet if a lawful contract for tins 
purchase of an undisputed right be made, and the 
necessity for litigation as against third persons 

, arise out of circumstances afterwards discovered, 

I the purchaser or assignee is not precluded from 
suing upon his contract. It is not champerty 
where the right |)urchased was originally clear, but 
the litigation is the result of circumstances subse- 
quently arising or subsequently knowm. — W ilson 

Short (1848), 6 Hare, 366 ; 17 L. J. Ch. 289 ; 10 
L.T. 0.8.519; 12 Jur. 301 ; 67 E. R. 1207. 

For full anns., sec Agency. 

634. Real property — Subject to litigation — 
Conveyance valid.] — A conveyance, whether volun- 
tary or for valuable consideration, of property 
which the grantor has previously conveyed oy a 
deed voidable in equity is not void on the ground 
of champerty. For where property which is 
subject to litigation is conveyed by one person 
to another, the right to sue in respect of it passes 
as incident to it ; but the mere right to sue with 
respect to it cannot be assigned. 

A. having executed a conveyance of real estate 
to B., which was liable to be set aside on equitable 
grounds, afterwards made a voluntary settlement 
of the same property in trust for himself for life, 
with remainder to his children as he should 
appoint, and in default of appointment to all his 
children who should attain 21, or (being daughters) 
should marry, in equal shares : — Held : the infant 
children of A. could maintain a bill, making A. 

& the trustees of the settlement defts., to set aside 
the conveyance to B. — Dickinson (Dickenson) v. 
Burrell, Stourton v. Burrell (1866), L. R. l 
Eq. 337 ; 35 Beav. 257 ; 35 L. J. Ch. 371 ; 13 L. T. 
660 ; 12 Jur. N. S. 199 ; 14 W. R. 412. 

Annotations .— -Apld. Dawson r. G. N. & City Ry. Co.. [1905] 

1 K. B. 260, 0. A. ; Dcfrles v. Milne, [1913] 1 Cli. 98, C. A. 

635. Benefit of contract — Right to sue for 

breach.] — The benefit of a contract to purchase 


PART vm. sect. 2, SUB-SECT. 4. 

627 1. Debt — A ssignment ivithout imme- 
diate consideration for half sum re- 
covered.] — Pltf. brought an action 
against deft., an administratrix, claim- 
ing to bo a creditor of the estate in 
respect of two notes. An action had 
boon brought previously against the 
administratrix in respect of these notes, 
in which she had successfully pleaded 
the full administration of the estate. 
Pltf., with knowledge of this action 
& its result, had agreed to buy the notes, 


& to pay for them half the amount 
realised : — Held : pltf. had obtained the 
notes merely to got the right to sue 
into his hands & had agreed to divide 
whatever was recovered ; he could not 
prove for the notes. — Re Cannon, 
Oates v. Cannon (1886), 13 O. H. 70.— 
CAN. 

631 i. Chose in action. ] — K n attempted 
transfer of a right to recover damages 
for breach of a covenant to repair l.s not 
within the doctrine of champerty & 
maiutonance. Semble : the presence of 


clrcumstanqes constituting champerty 
or maintenance will vitiate an assign- 
ment of a chose in action otherwise 
valid. — R eynolds v. Napier (1882), 
L. R. 1 C. A. 277.— N.Z. 

634 i. Real property — Avoidable con- 
veyance — Devise of right to set aside .] — 
The right to set aside a conveyance im- 
properly obtained by a solr. from his 
client is devisable. The heir-at-law need 
not be a party to the devisee *8 suit to set 
it aside. — Uppingtonp. Bgllen (1842), 
2 Dr. & War. 184; I Con. 8c h. 291.— IR. 
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a reversionary interest was assigned by the 
purchaser. The vendor having refused to perforin 
the contract; — Held: (1) no objection could be 
taken on the ground of champerty ; (2) the 

assignee was entitled to sue for damages for 
breach of contract. — T orkington v. Magee, [1902] 
2 K. B. 427 ; 71 L. J. K. B. 712 ; 87 L. T. 
304 ; 18 T. L. R. 703 ; revad. on appeal on the 
merits, [1903] 1 K. B. 644, C. A. 

Annotations: — Reid. Glegg v. Bromley, [1912] 3 K. B. 474, 
C’, A. Mentd. Tolhurst v. Associated Portland Cement 
Manufacturers (1900), [1902] 2 K. B. 060. 


8GB-SECT. 5. — Assignment of Proceeds of 
Litigation. 

636. Assignment of right to compensation 
under Lands Clauses Consolidation Act, 1845 (c. 18).] 

— An assignment of a claim under s. 08 of the above 
Act to compensation in respect of an interest in 
land, injuriously affected within the sect., is valid. — 
Dawson v. Great Northern City Ry. Co., 
[1905] 1 K. B. 260 ; 74 L. J. K. B. 190 ; 92 L. T. 
137 ; 69 J. P. 29 ; 21 T. L. R. 114, C. A. 

Ainwtations : — Consd. Turner v.Mid. Ry. ( !o. (191 1), 104 L. T. 

.'{47. Eefd. Dcfrles v. Milne, 119i;i] 1 (’h. 98, (;. A. Mentd. 

'/ACk V. hoTidon United Tramways, [1908] 1 K. B. 611. 

See, further, Cho.sks in Action. 

637. Assignment of damages to be recovered — 
Pending action of tort. J — An assignment for valuable 
consideration by pltf. in a pending action of tort to 
one of his creditors of the sum of money to which he 
may become entitled by virtue of the action, as it is 
not an assignment of a mere right of action, but of 
property to come into existence in the future, is not 
invalid as savouring of champerty or maintenance. 

A wife in debt to her husband for a large advance 
executed a deed of as.signment by which she as- 
signed to him the sum of money to which she might 
become entitled by virtue of a pending action of 
slander in which she w^a.s pltf. Her husband then 
made her a further advance to enable her to prose- 
cute the action. The wife subsequently recovered 
a verdict in the action for damages. A judgment 
creditor of the wife thereupon served a garnishee 
order nisi attaching the damages which she had 


recovered : — Held : (1 ) the deed of assignment was 
not invalid either for want of consideration or as 
savouring of champerty, or under 13 Eliz. c. 6 ; (2 ) the 
husband, as assignee under the deed, was entitled to 
the damages recovered by the wife os against the 
execution creditor. — Glegg v. Bromley, [1912] 3 
K. B. 474 ; 81 L. J. K. B. 1081 ; 106 L. T. 825, C. A. 

For full anus., see Fraudulent & Voidable Conveyances. 

Sect. 3.- COMMON INTEREST. 

Sub-sect. 1. — In General. 

638. Where maintenance lawful.] — Where a 

man has a grant or sufficient pretext, he may main- 
tain an action rightly enough. A master may 
maintain his servant, or a landlord his tenant : 
one may maintain one’s own blood or one who is 
of one’s alliance : one may give gold or silver to 
a poor man for the purpose of maintaining his 
plea if he himself of his poverty cannot do so ; & 
this is not maintenance against law (Martin, J.). — 
Rothewel (Rotiiwell) r. ewer (Power) 
(1431), Y. B. 9 Hen. 6, p. 6 , pi. 713. S. C. 
Nos. 540, 548, ante ; Nos. 649, 9 , 654, 667, post. 

Annotations: — Apprvd. Harris r. Brisco (HS6), 17 Q. B. 1). 

504. C. A. Mentd. Pliillipy r. Robinson (1827), 5 L. J. O.S. 

C. P. 111. 

639. .]— H. brought an action for main- 
tenance against P. He stated that P. had main- 
tained an action between A. & B. (administrators 
of one BYancis), T)ltfs., & H., deft., for £100. It 
appeared that 11. owed £100 to BYancis under 
bond, that Francis was also indebted in the same 
sum to B\, wherefore BYancis assigned the suit to 
P. 6c delivered him the bond, to which H. agi‘eed, 6c 
BYancis empowered F., in case H. did not pay him, 
to sue in his, Francis’s, name. Afterwards Francis 
died intestate, and administration was committed 
to A. & B. B". sued on the bond in the name of the? 
administrators, A. & B. : — Held : not maintenance. 

Every one who has reason to meddle may well 
justify maintenance of the action. Suppose divers 
men are enfeoffed in lands to my use, & I sell the 
lands to a stranger, & wo are agreed, & at accord, 
that the first feoffees were before seised of the same 
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m. Assignment of judgment.^ — Defts., 

abaiKueos of three H recovered 

by D., received payment of & din- 
cJiarged one judgment & afterwards by 
deed assigned to F. the several judg- 
ments, eovenaiitlng that they had re- 
ceived no payment thereon ac had not 
released any part thereof. F. assigned 
the judgments to M., &; M., by deed in- 
dorsed on the assignment to himself, 
assigned them to pltf . : — Held : there 
was clearly no champerty or main- 
tenance in tlie assignment from F. to 
M. or from M. to pltf .— (^ole v. Bank 
OF Montreal (1876), 39 U. C. R. 54.— 
CAN. 

n. Against mortgagor.] — Deft. 

sold land mtged. to liim, satisfied his 
cl:nm out of the proceeds & handed 
the balance to the person eiilitiei to the 
equity of redemption. A certain firm 
had obtained a judgment a/i^ainst the 
mtgor., & execution against his lauds 
was in the sherill’s hands at time 
of sale. Pltf. had obtained an 
alignment of the judgment for & 
given a note in payment. Ho now 
sought to make deft, his trustee as 
regards tlio balance of proceeds of sale : 
•~-neld : detts. could not establish a 
defence of champerty & maintenance, 
as pltf. had obtained an assignment 
of a judgment >vith the rights upon it. 
1 hat was not merely a right to litigate, 
but a chose in action, a thing assignable 
under the statute, enabling the assignor 
u name in respect of it. 

ouch transaction was not bad as con- 
travening the law respecting cliani’ 


perty & luaintenanoe. — Harper v. 
CULBF.RT (1883), 5 O. K. 152.— CAN. 

o. Mortgage of proceeds of auiL] — ^In 
eoii8(5quenco of litigation betwoim the 
pe.’8f3ual representatives of L., whoso I 
estate was being administered, & those ' 
of M., L. ’s representatives were recrom- 
moiided by their attorney to upply fo 
pltf. for the necessary funds, & a so- 
cullod deed of mtgo. was executed by 
wliich dofts. mtged. to pltf. everything 
which they might be ciititloil to recover 
by suit. Defts, succeeded in their suit. 
In a suit brought by pltf. against t hem, 
they pleaded that the agreement was 
void for champerty & maintenance : 
— Held : by the law of England, which 
prevailed in the present suit, the con- 
tract was clearly void, being contrary 
to the plain provision of the common & 
statute law against maintenance. — 
Mulla Jaffarji tykb Ali V, Yacali 
Kadak Bi (1872), 7 Mad. 128.— IND. 

PART VIII. SECT. 3, SUB-SECT. 1. 

638 i. Where maintenance lawful.] — 
Advancing money to support & carry 
on another’s suit, except by a father, 
son or heir apparent to the party, or the 
husband of such an heiress, i.s matu- 
teuanco. — B urkev. Greene, No. 610 v, 
ante. — IR. 

-.] — Maintonanco & cham- 
perty are different. The common title 
of tenants in common, or tho relation of 
heir presumptive, justifies maintenance. 
The principle Is, that tho one may aid 
the other’s suit in consideration of his 


own derivative Interest, as tho heir may 
aid tho ancestor by reason of his chance 
of taking by descent. But it is different 
where the party comes in order to 
obtain tho benefit directly for himself. — 
Byrne r. Frere (1828), 2 Moll. 157. — 
IR. 

638 ill. . ] — Champerty implies a 

bargain of some sort between pltf. or 
deft, in a cause & another person who 
has no interest in tho subject in dispute 
to divide the propert y sued for between 
them if they prevail, in consideration of 
that other person carrying on the suit 
ut his own expense. The above rnlo 
jloes not apply when the person main- 
taining the action has an interest in the 
tiling at variance. — Hayes v. Levinson 
(1890), 16 V. L. R. 305.— AUS. 

638 iv. Interest not established .] — 

A will purporting to convoy testator’s 
estate to liis wife was attacked for un- 
certainty by persons claiming under 
alleged helrs-at-law of testator & 
through conveyances from them to 
persons abroad :~//cld : as the evi- 
dence of the relationslilp of the alleged 
grantors to the deceased w'as only hear- 
say & tho best evidence had not been 
adduced, & the persons claiming u’ der 
tho wifi had no information as to tlio 
identity of tho parties in interest who 
wore represented in the transactions by 
men of straw, & there was strong sus- 
picion of the existence of champerty er 
malntcnanroon the part of the persons 
attacking the will, the latter had failed 
to establish the title of tho persons 
under whom they claimed. — M ay v. 
Looie (1897), 27 C. R. 443.— CAN. 
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lands to the use of the stranger, in this case, if the 
feoffees ^ould be impleaded, it is lawful for the 
stranger to intervene in his own interests ; & so 
here (Pbiscot, J.). — Horn v. Foster (1465), Y. B. 
34 Hen. 6, p. 30, pi. 15. 

644). .]— A common interest is constituted 

by an actual valuable interest in the result of the 
suit itself, either present, contingent, or future ; 
or the interest which consanguinity or affinity 
to the suitor gives to the man who aids him ; or 
the interest arising from the connection of the 
imrties, c.<7., as master A servant ; or the interest 
which charity & compassion give a man in behalf 
of a jjoor man who, but for the aid of his rich 
helper, could not assert his rights, or would be 
oppressed A overdone in his endeavour to main- 
tain them (Lord Colkridoe, C.J.). — Bradlauoh 
V. Newdeoate, Nos. 557, 569, ante; No. 122, post, 
An7ioiation8 APVTv6, Alabaster r. Harness, [1895] 1 Q. B. 

.S39, C. A. Reid. Harris t\ Briscoe (1886), 17 Q. B. D. 504, 

C- A. ; Holden r. Thompson, [1907] 2 K. B. 489. 

For full anns., see K. C. No. 509, imte. 

641. .]— In order to justify maintenance by 

one person of the suit of another there must cither be 
a common interest recognised by the law in a matter 
at issue in the suit, or the case must fall within one 
of the specific exc(Ji)Uons from the law against main- 
1 enance established by the authorities.— A iabasteii 
r. Harness, Nos. 042,615, 665, 606,681, 721, post. 

A nnniaiityti : — Apld. Nc villc 1 *. London ExiuchK Newspai>erK, 

11917] 2K. B. 504, C‘. A. Refd. [1917] 1 K. B. 402. 

For full anns., see 8 C. No. 081 , post 

642. Maintenance originally unlawful — Becoming 
lawful by reason of Issue raised.] — The common 
interest of a inaintainer need not exist when the 
action is commenced ; though when the suit was 
commenced the mainlainer might have no common 
interest, yet in the course of his pleadings an issue 
might be raised in the determination of which he 
might have clearly a common interest to support or 
otherwise. Thus, A. sues B. for a common assault. 
If B. pleads simply not guilty, C. would not be 
justified in maintaining A.’s fiction, because he 
would have no common interest in it. But if B., 
instead of simply pleading not guilty, pleaded a 
j astification that A. was trespassing on his land k> 
refused to go off it, so he laid hands on him & j)ut 
liim ofT, & to this plea A. replied that he was on B.’s 
land exercising aright of way common to himself & 
0., & issue was joined on this reply, this would be a 
“ thing in variance,” & 0. would, from the moment 
t hat issue was raised, clearly be justified in main- 
taining A.’s right as being one in which he & A. had 
a common interest (Hawkins, J.). — ^AijIbastbr v. 
Harness, No. 611, ante; Nos. 645, 665, 666, 681, 
721, post. 

Annotation : — ^Re!d. Neville r. L'aidon ExprcHS Newsimpers, 

11917] 2K. B. 564, C. A. 

For full anns., see S. C. No. 681, po«f. 

643. Effect of common interest.] — ^An agreement 
to purchase of a party to a pending sale all his 
interest in the suit, although it contain an indem- 
nity by the purchaser to the seller against all costs 
that have been or may be incurred in the prosecu- 
tion of the suit, is not open to objection on the 
ground of champerty where the purchaser has a 


c oininon interest with the seller in the object of the 
suit. — Hunter v, Daniel (1845), 4 Hare, 420 ; 1 
New Pract. Cas. 167 ; 14 L. J. Oh. 194 ; 4 L. T. 
O. S. 473; 9 Jur. 526; 67 E. R. 712. S. C. 
No. 624, ante; No. 663, post. 

Annotations : — Reid. Knight v, Bovvycr (1858), 2 De G. & J. 

421 ; llutley r. Hutlcy (1873), Ij. U. 8 Q. B. 112. 

644. Bon& fide belief sufficient.] — The 

essence of the common law offence of maintenance 
consists in the criminal intention with which the 
act is done ; so that when several persons, against 
all of whom a general claim is put forward by 
a third party, enter intx) an agreement to uphold 
each other in resisting that claim, it is not an act 
of maintenance if they do so under the bond fide, 
though erroneous, belief that they are uniting 
in the defence of a common interest. — Findon v, 
Parker, No. 549, emte; Nos. 655, 661, 669,692, post. 
Annotations: — Apld. Huuter v. Daniel (1845), 4 Hare, 420. 

Distd. Ilutley v. Hutley (1873), Ij. U. 8 g. B. 112. 

For full anns., see S. C. No. 661, jmst. 

645. .J— It is not necessary to estab- 

lish tiiat a joint interest in the action actually 
existed, it being sufficient to justify the maintainer 
if, on reasonable grounds, he bond fide believed that 
he had such interest — thatis,that he reasonably be- 
lieved in the existence of a state of tilings which, if 
true, would in law have justified him in maintaining 
the action. His erroneous belief as to w hat in law 
would justify him &- his bond fide belief in a state 
of things which would support his erroneous view 
of the laiv would amount to nothing (Hawkins, .1. ). 
— Ala3l\kter r. Harness, Nos. 641, 642, ontc ; 
Nos. 665, m\, 681, 724, posL 

Annotation -Eefa. Neviliv r. Loiulon Express New-iptipcrs, 

;i917J 2 K. B. 504, V. A. 

For full an ns., see 8. C. No. 081, post. 

646. Motive not equivalent to interest.] — 

Whether an act is one of maintenance or not de- 
pends on its own character & not on the character 
of the maintainer. It is immaterial wlietlier the 
m'lintainer w^as actuated by honourabhi motives or 
otherwise (Lord Sumner). — Oram v. IIutt, Nos. 
559, 576, ante ; No. 683, post. 

For full unijs., see 8$. C. No. 559, ante. 

647. Limitation on rule.] — Persons having a 
comiiion interest may agree to unite in a defence, 
but the agreement must not go beyond the common 
object. — S tone p. Yea (1822), JaV. 426 ; 37 K. R. 
911. 8. C. No. 662, post. 

Annotations : — Refd. Re Cambrian Mining Co. (18S2), 48 

L. T. 114 ; Alabaster v. Harness, [1894] 2 Q. B, 897. 

648. Champerty — Collateral Interest not suffi- 
cient.] — ^H., a brother of deft. & a cousin of pltf., 
died leaving real & personal property, deft, being 
his heir-at-law & one of his next-of-kin. The de- 
ceased left a w'ill whereby his property, real A: 
personal, w^as left to persons other than pltf. & deft . , 

pltf. believed that such will revoked a former will 
by wiiich testator had bequeathed certain property 
to i)ltf . In consideration that pltf. would take the 
necessary steps to contest the will & would adv ance 
money & obtain evidence for such purpose in- 
struct an attorney, deft, promised to share witli 
pltf. half the real &> personal jjroperty which might 
come to deft, by reason of such proceedings ; — 
Held : ( 1 ) the agreement amounted to champerty ; 


6431. Effect of common interest .] — 
Where the purchaser of a share of land 
joins his vendor in a suit to recover hl-t 
own property, his action cannot be 
termed champert y. ” — Munitiakhitn 
S tNQH t\ Bhodoy Singh (1869), 12 W. R. 
133.— IND. 

648 i. Champerty — Collateral interest 
not suftlcient,] — Maintenance is in general 
excused if the parties are blood relations, 
but that excuse is not available in the 
case of maintenance amounting to 
champerty ; & in order that a champer- 


tons agreement may be excused on the 
ground of common interest there must 
be more than a more belief in an 
interest, & the interest must not be 
merely collateral. 

Where resp., applt.*B father, com- 
menced on action against a neighbour 
for damages occasioned by a fire, which 
destroyed a stable & its contents, which 
contents had been sold by resp. to 
applt., but had not been paid for ; & 
applt. agreed to pay half the costs in- 
curred by resp. in the action in con- 


sideration of rosp. agreeing to share the 
Judgment with applt. : — Held : (1) the 
agreement was champortous, & w^as not 
excused because of the parties being 
blood relations ; (2) applt. had no direct 
pecuniary interest in the result of the 
action, & the mere foot that a question 
of fact would arise in the determination 
of which applt. had an interest did not 
constitute a oommon interest sufficient 
to justify maintenance. — Duthir v, 
DtrTHiF. (1916), 34 N. Z. L. R. 897,— 
N.Z. 
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(2) the fact that pltf. was a relation of deft. & had 
some collateral interest in the suit did not prevent 
the agreement being champerty. — Hutlmy v. Hut- 
ley 1^873), L. R. 8 Q. B. 112 ; 42 L. J. Q. B. 62 ; 28 
L. T. 63 ; 37 J. P. 518 ; 21 W. R. 479. S. C. 
Nos. 691, 696, anie; No. 734, post, 

Annotationa: — ^FoUd. Ball v. Warwick (1881), 50 L. J. Q. B. 
382. Apld. Bradlauffhi?. Newdegato (1883), 11 Q. B. D. 1. 
iSftd. Guy V. Churchill (1888), 40 Ch. D. 481. Polld.Roes 
De Bernardy, [18961 2 Ch. 437. Distd. Colo v. Booker 
(1913), 29 T. h. R. 295, Retd. James r. Kerr (1889), 40 
Ch. D. 449. 


Sub-sect. 2.— Facts constituting Common 
Interest. 

649. Grantor & grantee of rentcharge.] — R., 

parson of a church, brought an action for main- 
tenance against P., alleging that P. had maintained 
H. in an action of detinue brought against R. for a 
box containing charters & muniments. P. ob- 
jected that the action did not lie. H. & his ances- 
tors were seised of a rentcharge in fee, to which the 
charters & muniments related ; the rentcharge was 
granted to P. in fee ; the tenant attorned & further 
granted to P. that he should have the box & 
charters concerning the rentcharge of which R. was 
in possession, if H. could recover them, whereupon 
P. maintained H. in the action: — Held: P. not 
guilty of maintenance. — R othewel v, Pewer, 
Nos. 546, 548, 638, ante ; Nos. 660, 654, 666, post. 

For full anni., see S. C, No. 638, ante. 

650. Kinship.] — Rothewel v. Pewer, Nos. 546, 
548, 638, 649, ante ; Nos. 654, 667, post. 

For full anxiB., aee S. C. No. 638. ante. 

651. .] — To an action of maintenance 

against me for maintaining B. it is a good bar to say 
1 was his ally or his kinsman (Paston, J.). — 
Pomeroy v. Buokfast, Nos. 547, 679, ante ; Nos. 
052, 668, 674, post 

For full anus., aee S. C. No. 668, poat, 

652. Parent & child.] — If my father, I being 

his heir, be impleaded concerning his lands, & 1 
furnish money & sound advice to assist my father 
in the litigation, this will be no maintenance ; & 
yet I am a stranper to his proceedings, having 
neither right nor interest in the land whilst my 
father is alive (Ayscoghe, J.). — Pomeroy v. 
Buckfast, Nos. 547, 679, 651, ante; Nos. 668, 
674, post. 

For full anus., aee S. 0. No. 068, poat. 

658. Putative father.] — A. provided 

a fund for defraying the expenses of obtaining an 
Act of Parliament to dissolve the marriage of 
B. & C., A.’s illegitimate daughter : — Held : the 
transaction was not iUegal. — Moore v. Usher 
(1836), 7 Sim. 383 ; 4 L. J. Ch. 205 ; 68 E. R. 884, 

664. Landlord & tenant.] — Rothewel v, Pewer, 
Nos. 546, 648, 638, 649, 660, ante ; No. 667, post 

For full anns., aee S. C. No. 638, ante. 

666. .] — A. landlord may assist his tenant in 

resisting a claim of tithes in kind without rendering 
himself guilty of maintenance (Rolfe, B.). — 
PiNDON V. Parker, Nos. 649, 644, ante ; Nos, 661, 
669, 692, post. 

For full anus., see S. C. No, 661, poat. 

666. .] — ^Where applts. had furtively for a 

series of years taken resps.^coal by means of a wilful 
& secret underground trespass ; — Held : an agree- 
ment between resits. & their lessees (under a lease 


executed before discoveiy of the trespass), by which 
the former were indemnified against costs of pro- 
ceedings against applts. on terms of paying to the 
lessees 92 J per cent, of the amount recovered, was 
not champertous. — ^B ulli Coal Mining Co. v. 
Osborne, [18991 A. C. 361 ; 68 L. J. P. C. 49 ; 80 
L. T. 430 : 47 W. R. 546 ; 15 T. L. R. 257. P. C. 

657. Limited owners — Remaindermen — ^Rever- 
sioners.] — Where a tenant in tail or for life is 
impleaded, the remainderman or reversioner may 
maintain &: give of his proper money to maintain 
for safeguard of his interest : for he who has an 
interest in the land may maintain to save it. — 
Anon. (1647), Bro. N. C. 132 ; 73 E. R. 904. 

658. Mortgagor dc mortgagee.] — W. made a deed 
of gift of sheep to D. in consideration that D. waa 
bound to others for W.’s debts. I), brought an 
action against S. for taking the sheep. W. main- 
tained the action, the day not having arrived for 
satisfying the debt, & D. being in no way damnified 
for W.’s debts : — Held : the maintenance was justi- 
fiable, in respect of the reverting trust reposed in D. 
by W. to m^e a reassurance of the goods if he was 
not damnified for the debts. — Stepney v. Wolfe 
(1600-1), Moore, K. B. 620 ; Noy, 100 ; 72 E. R. 
797. 

659. Copyholders — Custom of manor.] — Where a 
bill was brought by tenants of a manor against the 
lord to settle the customs of the manor as to fines 
upon deaths & alienations, & an issue was directed 
to be tried at law : — Held : it was no maintenance 
for all the tenants to contribute, for it was the case 
of all. — ^B rown V. Howard (1701), 1 Bq. Cas. Abr. 
163 ; 21 E. R. 900. 

For full anuR., aee Estoppel, 

660. Interest in sum of money.] — Declaration 
that Y. had deposited with pltf. a sum of money, 
which pltf. , at deft. ’s request, had delivered to deft., 
that Y. had threatened to bring an action against 
pltf. to recover the money, & that thereupon pltf. 
at deft.'s request, & upon deft.’s undertaking to 
indemnify, defended the action : — Setnhle : the 
above did not disclose a contract void on account 
of maintenance. — W illiamson v. Henley (1829)^ 
6 Bing. 299 ; 130 E. R. 1296. 

For full annB., aee Contract. 

661. Claim for tithes.] — The lands in the parish 
of T. consisted of old & new inclosures, the former 
of which, from the time of living memory, had been 
exempted from payment of tithes in kind, there 
being paid instead a certain sum, varying in amount 
for each farm. In 1832, the master & fellows of a 
college, (he lessees of the tithes, having given notice 
to the tenants & proprietors of the old inclosures to 
set out their tithes in kind, a meeting of the pro- 
prietors took place, when it was resolved “ that tho 
pi'oprietors do resist the claim of the college & sup- 
port the present moduses ; & that the expenses in- 
curred in such proceedings shall be borne & paid bjr 
the proprietors in proportion to the value of their- 
estates, & that P. (pltf.) dE W. be requested to take 
such steps as may be considered necessary,** This 
resolution was signed ^ deft. & six other land- 
owners in the parish of T. At this time it was un- 
certain whether the college would proceed by one* 
or several bills in equity ; but nine bills were subse- 
quently filed, and seven issues diroc^ to be tried * 
in an action against one of the proprietors, brought 
by his attorney, for his bill in respect of these pro-^ 
ceedings : — Held : the agreement of the proprietors 
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667 i. Limited owners — Remainder* 
man parting with interest .} — A re- 
mainaenoan, direaUng himself of 
interest in the property cannot sue for 
a cause of action which .arose after his 

J. — ^VOL. I. 


interest was divested. — Knapp v. Kino 
(1874), 16 N. B. R. (2 Pug.) 309.— 
CAN. 

668 i. Mortgoioor d? mortoagee ,} — An 
agreement between pltf. & deft, (mtgee. 
6c mtgor.) in an equity suit that the 
latter should render every assistance In 


his power to facilitate the progross of the 
suit, Sc should abstain from throwing 
any obstacle in the way of the suit, ia 
not void for cliamperty, or us be.ng- 
against public policy, when it is not 
aUeged tnat a fraud is thereby practieodi 
upon either the ot. or third parties. — 

a 
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was not illegal as amounting to maintenance, since, 
at the time of making it, the proprietors had 
reasonable ground for believing they had a common 
interest in proving the lands to be ancient inclo- 
sures. — ^Findon (Finden) V, Parker (1843), 11 M. 

6 W. 675 ; 12 L. J. Rx. 444 ; 1 L. T. O. S. 289 ; 

7 J. P. 386 ; 7 Jur. 903 ; 162 E. R. 970. S. C. 
Nos. 549, 644, 665, ante; Nos. 069, 692, post. 
AnmtatioM: — FoUd. Hunter v. Daniel (1846), 4 Hare, 420. 

Diitd.Hutl6y V. Hutley (1873), L. R. 8 Q. 6. 112; lie 

Cambrian Mininer Co. (1882), 48 L. T. 114 ; Bradlaugh v. 

Newd ffate(1883), 11 Q. B. D. 1 ; Alabaster v. Harness, 

[1894] 2 Q. B. 807. Apld. British Cash &, Parcel Conveyors 

t>. Lamson Store Service Co., [1908] 1 K. B. 1006, C. A. 

662. Unless agreement goes beyond com- 

mon object.] — Semble: an agreement by several 
owners Sd occupiers of land in a parish to concur 
in defending any suits that may be commenced 
against any of them by the present or any future 
rector for the tithes of article covered by certain 
specided moduses, or any other moduses, binding 
themselves not to compromise or settle, Sc not 
limited to their continuance in the parish or to 
any particular time, is illegal as going beyond the 
common object.— Stone v. Yea, No, 647, ante. 

For full anns., see S. C. No. 647, ante. 

663. First & second mortgagees.] — Several suits 

at law Sc in equity to determine the title to certain 
lands were pending between persons claiming to be 
mtgees. of such lands Sc one who claimed the same 
lan^ in fee by title under a settlement paramount 
to the mtge. Pltf., claiming to be a subsequent 
mtgee. of the same lands, contracted to purchase 
the Interests of the prior mtgees. in their principal 
moneys, arrears of interest & secmities. Sc to pay 
the purchase-moneys at certain stipulated times, all 
of which (except an annuity) were to be paid in 
1843, Sc to pay Sc indemnify the prior mtgees. 
agaimt the past & future costs of the suits Sc pro- 
ceedings ; & time was to be of the essence of the 
contra|Ct. Pltf. did not pay the instalments until 
a considerable time after the stipulated period, but 
such later payments were accepted by the vendors. 
The bill, filed in 1845 (when some of the payments 
still remained to be paid), alleged that def ts. refused 
to perform the a^eement, & prayed specidc per- 
formance. On demurrer : — Held : pltf. being 

interested, as second mtgee., in the subject of the 
suits, the contract was not to be deemed champerty. 
— Hunter v. Daniel, Nos. 624, 643, ante. 
Annotations: — ^Befd. Knight t>. Bowyer(1858), 2 Do O. & J. 

421 ; Hutley t». Hutley (1873), L. R. 8 Q. B. 112. 

664. Principal Sc agent.] — An assignment by the 
representative of an agent to the principal for the 
purpose of enabling such principal to maintain a 
suit is not champerty. — Fischer v. Naicker 
(1860), 8 Moo. Ind. 170 ; 2 L. T. 94 ; 8 W. R. 
665 ; 19 E. R. 495, V. C. 8. C. No. 730, post. 
Annotations : — Mentd. Coondoo v. Mookerjee (1876), 2 App. 

Cas. 186, P. G. ; Re Cambrian Mining Go. (1882), 48 

L. T. 114 ; Bradlaugh v, N6wdegate<1883), 11 Q. B. D. 1 ; 

British Gash & Parcel Conveyors v. Lamson Store Service 

Co., [19081 1 K. B. 1006, C. A. 

665. Heir-at-law maintaining person in posses- 
sion.] — An heir-at-law may lawfully maintain the 
title of the person in possession, although, if such 
person has no title, his heir would have no legal 
interest, but only a apes aucoesaionia (Rigby, L.J.). 
— Axabaster V. Harness, Nos. 641, 642, 645, 
ante ; Nos. 666, 681, 724, post. 

For full anns*, see &. C. No. 681, post. 


666. Joint owners of right of way.1— Alabastbr 

V. Harness, Nos. 641, 642, 645, 665, ante; Nos. 
681, 724, post. 

For full anns., see 8. C. No. 681,posf. 


Sub-sect. 3. — Charity. 

667. Maintenance — Excused by charitable 
motive.] — Rothewbl v. Fewer, Nos. 546, 548, 
638, 649, 650, 654, ante. 

For full anns., see S. C, No. 638, ante. 

$68. — .] — If I, of my charity, give a sum 

of money to a poor man who is carrying on a law- 
suit in order to assist him therein, this will not 
be maintenance (Paston, J.). — Pomeroy v. Buck- 
past (Abbot) (1443), Y. B. 22 Hen. 6, 6, pi. 7 ; 
(1442), Y. B. 21 Hen. 6, p. 15, pi. 30. 8. 0. Nos 
547, 679, 651, 662, ante ; No. 674, post. 

Annotations: — Apprvd. Harris v. Brisco (1886), 17 Q. B. D. 

604, C. A. Mentd. Bulwer^s Case (1598), 7 Co. Rep. la. 

669 . ,] — jf a lyjan were to see a poor 

person in the street oppressed Sc abused, Sc without 
means of obtaining redress. Sc furnished him with 
money or employed an attorney to obtain redress 
for his wrongs, it would require a very strong argu^ 
ment to convince me that that man could be said 
to be stirring ui) litigation Sc strife, & to be guilty 
of the crime of maintenance. I am not prepared to 
say that, in modern times, cts. of justice ought to 
come to that conclusion. However, I give no 
opinion upon that point (TjORD Abinger, C.B.). 
— ^Findon V. Parker, Nos. 549, 644, 655, 661, 
ante; No. 692, post. 

Annotation: — Bold. Alabaster v. Harness, [1894] 2 Q. B. 897. 

For full anns., see S. C. No. 661, ante. 

870, Reli^ous sympathy sufficient.] — 

A charitable motive induced by sympathy with the 
religious views of another person is none the less 
such a charitable motive as comes within the recog* 
nised exceptions to the law against maintenance 
forbidding one person to support that other in his 
lawsuit. 

A solr. was employed by defts., the committee of 
a religious society, to act for the relatives of certain 
children in proceedings taken in Ch. by a religious 
institution to recover custody of the children. 
The relatives, who wore not persons of means, had 
removed the children from tne institution, as they 
disax) proved of the religious instruction given there. 
The solr. sued defts. for his costs : — Held : ( 1 ) defts. 
acted from charitable motives although they were 
induced to act through religious sympathy ; (2) the 
contract with the solr. was not void on the ground 
of maintenance. — H olden v. Thompson, [1307] 2 
K. B. 489 ; 76 L. J. K. B. 889 ; 97 L. T. 138 ; 23 
T. L. R. 529. 8. C. No. 565, ante. 

Annotation : — Apprvd. British Cash & Parcel Conveyors v. 

Lamson Store fcvlce Co., [1908] 1 K. B. 1006, 0. A. 

671. Bona fide belief — No necessity 

for inquiry.] — To an action for maintenance it 
is a good defence that deft, assisted a third person 
in legal proceedings from charitable motives be- 
lieving he was a poor man oppressed by a rich man. 
It is not necessary deft, shomd have acted after full 
inquiry into the circumstances, but the defence will 
be equally available even if deft., if he had made 
full inquiry, would have ascertained that there was 
no reasonable or probable ground for the proceed- 
ings which he assisted. — Harris v. Brisco (1886), 
17 Q. B. D. 604 ; 55 L. J. Q. B. 423 ; 55 L. T. 14 ; 


Bodkin v. OTSIelly (18551, 5 1. 0. L. R. 
287 ; 8 It. Jur. a Ir. Jur. N. S.) 98.— IR, 
$$4i. Principal affent .] — ^Where A. 

sues in respect of his own intereot for the 
violatton of a contract made for him by 
B. as agent only, the assignment of B. s 
interest in the agreement, in order to 
enable A. to bring his suit, is not oham* 


party or maintenance. — J uomohun Lal 
V. Buddun Kokr (1867), 9 W. R. 243.— 
IND. 

p. Shareholders — Action to set aside 
forfeiture .] — In a suit by pltf. to set 
aside a forfeiture of his shares in a 
mining oo. other persons whose shares 
had been similarly forfeited contributed 


to pltt’s costs of suit, but without any 
agreement to share in the immediate 
result of the suit; — Held: their 
identity of interest warranted them In 
so contributing. Sc this did not amount 
to champerty or maintenance. — Wood 
V. Frkkrolo UNlTieD Quartk MiNiNa 
Co. (1870), I V. R. 188.— AUS. 
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fil J. P. 87 ; 34 W. B. 729 ; 22 T. L. B. 709, C. A. 
S. 0. No. 710, poBU 


JttnaUUions: — ^Beld. Bloxham v. Medical Defence Union 
(1894), 10 T. L. R. 307 ; Alabaster t>. Harness. 11894) 2 
Q. B. 897. Mentd. Scott v. N. S. P. C. C. & Parr (1909), 
25 T. L. R. 789. 


672. Champerty—Leeacy for protection of ani- 
mals.]— A legacy was left to trustees on trust to 
promote therewith prosecutions for cruelty to 
animals : — Held : not void on the ground of cham- 
perty. — Re Vallanoe (1876), 2 Seton, .ludgments 
& Orders, 7^ ed., p. 1304 

Re Wedgwood, Allen v. Wedgw'ood, 

[1915] 1 Ch. 113, O. A. 

See, further , Ch 4.ritie8 . 

673. Not excused by charitable motive.] — 

Charity may be indiscreet, but cannot be mer- 
cenary, & a bargain to assist another in litigation 
in return for part of the proceeds amounts m law 
to champerty, although assistance would not have 
been rendered to a stranger or to any one but a 
friend in needy circumstances. 

Pltf.,fpom charitable motives, lent deft, a sum of 
money to enable him to bring an action, deft, pro- 
mising, in the event of success, to repay the loan, 
together with a bonus, out of any damages reco- 
vered. Deft., after succeeding in the action, 
repaid a portion of loan, but refused to pay the 
balance of the loan or the bonus : — Held : pltf. 
entitled to recover the balance of the loan, but not 
the bonus. — C ole v. Booker (1913), 29 T. J^. H. j 
296. S. 0. No. 742, poai i 


Sub-sect. 4. — Master and Servant. 

674. Right of master to maintain servant— Em- 
bracery excepted.]— Pltf. sued out a writ of main- 
tenance against deft., alleging he had maintained P. 
in an appeal of mayhem brought by P. against pltf. 
P. at the tunc held the office of gentleman carver to 
deft. : — Hel^ : deft, not guilty of maintenance. 

A master may lawfully maintain his servant, 
accompany him to the bar of the ct., stand there 
with him & mve him advice, & may bring his own 
counsel to advise his servant. Just as it is lawful 
for a master to advise his servant or bring his own 
counsel to do so, so may he lawfully give his own 
money to a barrister to adv ise him. But it is other- 
wise where a master gives money on account of his 
servant to one of the jury in order to secure his 
ver^ct. Although the master himself pay counsel 
A the ct, fees for the servant, or discharge him of 
his o^ counsel, or pay other people for the servant 
to the servant’s advantage, or othenvise give or 
lend him money to maintain & aid him in the ac- 
tion, yet in all these cases it shall not be said to be 
any maintenance in the master (Newton, C.J., & 
— Pomeroy r. Buckpast, Nos. 547, 
679, 661, 662, 668, ante. 

Fop full S. C. No. 668, ante. 

676. •^—.] — It is not maintenance for a master 
to expend his own money in defence of his servant’s 
cause where there is a danger of losing his services. 
— ^ON., No. 662, arUe ; No. 718, post 

® 1 * T — action lies for maintenance 
^ because a master assists his servant. 

A. 8 servant was impleaded. A. went to counsel 
tor advice on behalf of his servant. In an action 
oi maintenance against A., judgment was given in 
im favour.-— Anon. (1466), Jenk. 2, 02 ; 146 E. R. 

is maintenance for a master to 
retain counsel for his servant or give money to 
oou^el, but ho may give them any wages due to 
(1650), Moore, K. B. 6 (20) ; 

Tr^Semble : where proceedings are 
taken against a servant in respect of a minis- 
wHai act, something done by him in^ or AHiymg 


out of, his character of servant, it is not main- 
tenance for his master to support him (James, 
V.-C.)— Elborough V. Ayres (1870), L. R. 10 Eq. 
367 ; 39 L. J. Ch. 601 ; 23 L. T. 68 ; 18 W. R. 013. 
S. C. No. 7 65, post. 

679. Aotlon not brought in servant’s in- 

terest.]— An inspector employed by defts. was 
maintained by defts. in an action for slander. The 
action was not brought to retain the inspector’s 
services, or from motives of charity or sympathy, 
but solely for defts.* purposes, being the inspector’s 
action merely in name. Defts. at first bond fide 
I believed the imputation on the inspector’s character 
t-o bo false, but after issue of the writ they dis- 
covered he was unfit to be an inspector. Defts. 
had also instructed their solr. to appeal against a 
bastardy order made against the inspector on the 
application of pltf. : — Held: (1) defts. were guilty 
of maintenance ; (2) the fact that the inspector was 
their servant was immaterial, since the action was 
not maintained because the inspector was their 
servant ; (3) pltf. was entitled to recover costs as 
between solr. & client both of the action of slander 
A; of the bastardy appeal. — Scott v. National 
Soc. FOR Prevention of Cruelty to Cmi.DREN 
A Parr (1909), 25 T. L. B. 789. S. C. No. 558, 

Annotation Reid. NovUle V. Londcti Express Newspapers* 
[1917] 1 K. B. 402. . 


Sub-sect. 6. — ^Trade Interest. 


680. Resisting claim to patent — ^Appeal for sub- 
scriptions & evidence.] — Where a number of persons 
have a common interest in the subjeot-nLatter of a 
litigation, it is no offence on the y)art of the liti- 
gants to solicit subscriptions to assist them in 
prosecuting the litigation. 

An injunction having been granted to restrain 
defts. frotn infringing a patent for nickel-plating, 
they gave notice of appeal A pul)lished in a news- 
paper an advertisement inviting the trade to sub- 
scribe towards the expenses of the appeal, A also an 
advertisement offering a reward of £100 to anyone 
who could produce docuiiientaiy evidence th8.t 
nickel-plating was done before 1 809. Pltfs. moved 
to commit the publishers of the newspaper for con- 
tempt of ct. in publishing these advertisements, as 
being an interference with the course of justice, 
stating at the same time that they did not press for 
a committal, but would be satisfied with an expres- 
sion of regret A an undertaking not to repeat tho 
advertisements: — Held; (1) as all persons en- 
gaged in the trade of plating had a common interest 
in resisting the claims of pltfs., an advertisement 
asking them to contribute to the expenses of de- 
fending the proceedings was open to no objection ; 
(2) the advertisement offering a reward for docu- 
mentary evidence was free from objection. — 
Plating Co.v. Farquharson (1881), 17 Ch. D. 49 ; 
60 L. J. Ch. 406 ; 44 L. T. 389 ; 45 J, P. 568 ; 29 
W. R, 610, C. A. 


AnnotationB :-‘Betd. Butler v. Butler (1888), 57 L. J.P. 42 ; 
British Cash & Parcel Conveyors v. Lamson Store Service 
Co.. [1908] 1 K. B. 1006. 0, A. Mentd. Metropolitan Muslo 
Hallr. Lake (1889). 58 L. J.C3). 513; Huntt>. Clarke (1889), 
58 J. Q. B. 490, G. A. ; Re Crown Bank. Re O'Malley 
(1890), 59 L. J. Ch, 767 ; Bromllow v. Phillips (1891), 36 
Sol. Jo. 124 ; Re Martlndale, [1894] 3 CJh. 193 ; R. v. Payne 
(1896), 65 L. J. Q. B. 426 ; Re New Gold Coast Explora- 
tion. [1901] 1 Ch. 860 ; Lee v. Aylesbnry U. D. 0. (19021 
19 T. L. R. 106 ; Scott v. Scott, [1912] P. 241, 0. A. 

681. Defamation — ^Malntainer’s oharaeter inci- 
dentally affected, j — ^Pltfs. publidied an article con* 
taining libellous imputations upon T. A H. in con- 
nection with medical appliances manufactured by 
H. A reported on by T., a medical man. In respect 
of this article, so far as it reflected upon his character* 
T. brought an action against pltfs. H. maintained 
T. in his action. The libels upon H. contained in 
the article did not form any part of T.’s cause of 
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Action, 


^ecL 3* — Common Interest : Sub-sect 5. Sect 4 : 
Sub-se cts, 1 d f 2, A . ] 

action, nor was any issue raised as to H.’s character. 
The action resulted in a verdict for pltfs., & T. was 
unable to pay their costs : — Held : (1 ) although in 
T.’s action questions might incidentally arise 
affecting H.’s character, he had no common interest 
in the action ; <2) an action for maintenance would 
lie at the suit of pltfs. against H. for the amount of 
the taxed costs of their defence to T.’s action. — 
Alabaster v. Harness, [1896] 1 Q. B. 339 ; 64 
L. J. Q. B. 76 ; 71 L. T. 740 ; 43 W. R. 196 ; 11 
T. L. R. 96 ; 14 R. 54, C. A. S. C. Nos. 641, 642, 
646, 665, 666, ante ; No. 724, post. 

AnnotaiionB : — Apld. Grcdg v, Nat. Amal. Union of Shop 
ABslBtantB (1906). 22 T. L. H. 274. FoUd. Oram v. Hutt, 
[1914] 1 Ch. 98. C. A. Reid. Holden t). Thompson, B 907] 2 
K. B. 489 ; British Cash & Parcels Conveyors v. Lamson 
Store Service C:o., [19081 1 K. B. 1006, C. A. ; Scott v, 
N. S. P. C. C. & Parr (1909), 26 T. L. R. 789. Mentd. 
Neville V. London Express Newspapei's, [1917] 2K. B. 664, 
C. A. 

5 g 2 . Trade union — Instigating action. 

The employer of a member of a trade union dis- 
missed liim without notice, stating, in answer to an 
inquiry by the secretary of his union, that he did 
so on the groimd of disnonesty, but subsequently, 
on proceedings being taken by his union on behalf 
of the member, paid him a vreek’s w^es in lieu of 
notice. Subsequently an action for libel, based on 
the letter written to the secretary by his employer, 
was commenced against the emi)loyer by the union, 
with the member^s consent, the union instructing 
&; paying its own solr. The action having been 
dismissed with costs, the employer sued the union 
for maintenance : — Held : (1 ) the union had insti- 
gated its member to bring the action without 
reasonable or probable cause ; (2) there was no 
common interest ; (3) defts. were guilty of main- 
tenance. Semble : the imion was not guilty of 
maintenance in assisting its member to recover his 
w’ages. — Grkig v. National Amalgamated Union 
OP Shop As.sistants, Warehousemen, & Clerks 
(1906), 22 T. L. R. 274. 

Annotation Folld. Oram r. Hutt, [19131 1 Ch. 269. 

688. .] — A trade union has no legal 

common interest in a slander action brought by one 
of its officers, although that officer is slandered by | 
way of his office as well as personally & the union ' 
is thereby adversely affected. Payment of the 
officer’s costs out of the funds of the union in 
ursuance of an indemnity given by the union 
efore action is obnoxious to the law of main- 
tenance ultra vires. — Oram v. Hutt, [1914] 1 Ch. 
98 ; 83 L. J. Ch. 161 ; 110 L. T. 187 ; 78 J. P. 
51 ; 30 T. L. R. 56, C. A. S. 0. Nos. 659, 570, 
646, ante. 

For full auns., see 8. C. No. 659, ante. 

684. Master & servant.] — Scott v. Na- 

tional Soc. FOR Prevention op Cruelty to 
Children & Parr, Nos. 568, 679, ante; No. 723, 
post* 

For full anus., see S. C. No. 679, ante. 

685. Defending customers against trade rivals.] — 

It is not maintenance to uphold a party in litigation 
in the result of which the party accused of main- 
tenance has a real &> bond fide interest. 

Pltfs. Sc defts. were trade rivals, each dealing in a 
special apparatus used for carrying caedi in retail 
shops. Defts. obtained orders for &eir apparatus 
from certain persons who had at some tune used 
pltfs.* apparatus Sc discontinued such use, Sc agreed 
to indemnify such persons in any action brought 
against them by pltfs. They in fact paid certain 
damages Sc costs recovered by pltfs. against such 
persons. Pltfs. brought an action against defts. 
for damages for maintenance: — Held: (1) defts. 
had a pecuniary Sc commCTcial interest in the pro- 
tection of their customers which justified the con- 


tracts of indemnity given by them ; (2) they had 
not been guilty of maintenance. — British Cash Sc 
Parcel Conveyors, Ltd. v. Lamson Store Service 
Co., Ltd., [1908] 1 K. B. 1006 ; 77 L. J. K. B. 649 ; 
98 L. T. 876, C. A. 

Annotation Refd. Scott v. N. S. P. C. C. & P«irr (1909), 25 
T. L. R. 789. 

Sect. 4.— POSITION OF BARRISIilRS AND 
SOLICITORS. 

See, further, Barristers ; Solicitors. 
Sub-sect. 1. — Maintenance. 

686. Privilege of legal profession.] — An attorney 
or a counsellor who has a profession towards the 
law may solicit any suit in any ct., and it is not 
maintenance ; but another person cannot. — WiL^ 
SON V. Peck (1628), Het. 129 ; 124 E. R. 397. 

-•] — Ir debt on a bond wit-li condition 
to pay pltf. all moneys which he had spent oi 
should spend in a suit inter alios wherein he was 
attorney : — Held : (1 ) unlawful maintenance must 
be specially pleaded, & cannot be objected to on 
oyer & demurrer; (2) [lerformance should be 

I ueaded to the first part of the condition, for it is 
awful for an attorney to take security from a 
stranger for past expenses. — Pierson v. Hughes 
(1673), 1 Freem. K. B. 71, 81 ; 89 E. R. 63, 60. 
S. C. No. 735, post 

Annotations : — Refd. Wallis v. Portland (1797), 3 Ves. 494 ; 
Booth V. Oreswicko (1844), 13 L. J. Ch. 217. 

688. .] — In an action upon an agreement by 

deft, to pay to pltf. the sum of £50 towards the 
expenses incurred by him in conducting a petition 
against the return of certain persons to serve as 
members of Parliament, in consideration of pltf. con • 
tinning to pursue the petition : — Held : the aerree- 
ment was not void on the ground of maintenance. — 
Stevens v. Macguire (1843), 2 L. T. O. S. 151. 

089 . Limits of — Agreement to save harm- 

less from costs.]— Qi^.; if it is not maintenance for an 
attorney to agree lo save his client harmless from 
coste. — Harpool V. Miller (1599), Cro. Eliz. 731 ; 

690. Commission on business Introduced — Not 
barratry.] — An agreement by an attorney with a 
certificated conveyancer that in case the convey- 
ancer should introduce to the attorney any matters 
of professional business, for which the attorney 
would have a claim for costs, he would pay to the 
conveyancer certain sums as commission, would not 
subject the parties to penalties for common 
barratry. — Scott v. Miller (1869), John. 220 ; 
28 L. J. Ch. 684 ; 5 Jur. N. S. 858 ; 7 W. R. 470 ; 
70 E. R. 404. 

For full anus., see Solicitobs. 

691. Solicitor’s bill — ^Maintenance no defence to 
— ^Action on.] — In assumpsU by an attorney to 
recover his bill of costs for preparing a deed,&; also 
costs of an action instituted in pursuance of that 
deed, in which action his client had failed in conse- 
quence of the deed having been held void on the 
ground of maintenance: — Held: deft, could not 
set up the illegality of the contract in answer to the 
action under a plea of non assumpsit . — Potts v. 
Sparrow (1836), 1 Bing. N. 0. 694 ; 3 Dowl. 630 ; 
1 Hodg. 135 ; 1 Scott, 578 ; 4 L. J. C. P. 201 ; 131 
E. R. 1246. 

AnnotaHons: — ^Apld. Martin v. Smith (1838), 6 Soott, 268. 
Reid. Sharpe v. Wagstalle (1838), 1 Horn. & H* 164 ; 
Hemming v, Trenery (1839), 9 Ad. Sc £1. 926. 

892. ."^SembU : it is no answer 

to an action on an attorney’s bill to show that the 
business was done in circumstances which rendered 
deft, guilty of an act of maintenance in employing 
pltf. — ^PiNDON V, Parker, Nos. 549, 644, 666, 001, 
669, ante. 

For full fums., see 8. 0. No. 661, ante. 
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693. Summons lor dellvory ol — Claim 

tor repayment — ^Lapse of time*>y-Wher6 a client 
has voluntarily paid money to his attorney, pur- 
suant to an agreement in itself void for champerty, 
the ct. will not, after a lapse of 13 years, interfere 
to compel the attorney to refund or deliver his bill 
unless sufficient reason is shown for not making an 
earlier application . — Ex p. Yeatman (1835), 4 
Dow). 304 ; 1 Har. & W. 610. 

Annotation :—'DiEtd, Ex p. Sharpe (1837), 5 Dowl. 717. 

694. .] — Money was subscribed 

by strangers for the maintenance of litigation for 
the recovery of property, to be repaid out of the 
property if recovered. This money was entrusted 
to f.f who, by authority of claimant, retained a solr. 
to conduct the litigation on behalf of claimant, & 
paid bini large sums out of the funds subscribed. 
The litigation was unsuccessful. J. then took out 
a summons against the solr. for delivery & taxation 
of his bill of costs & an account of the money paid 
to him : — Held : the solr. could not resist taxation 
or tlie account on the ^ound that the employment 
for which he was retained & for which the money 
was paid was illegal . — Jie Thomas, .Taquess v. 
Thomas, [1894] 1 Q. B. 747 ; 03 L. J. Q. B. 672 ; 10 
T. L. R. 367 ; 38 Sol. Jo. 340 ; 9 R. 299, C. A. 


Sub-sect. 2. — Champerty. 

A. Sharing Moneys recovered. 

Agreements between solicitors & clients generally ; 
see SoiJCiTORS. 

695. Agreement invalid — Sharing estate — 
Actual expenses recoverable.] — ^A lawyer took a 
bond from his client to convey one lialf of his 
estate to him for recovering the other half. This 
bond was set aside. — Skapholme v. Hart (1080), 
cas. iemp. Finch, 477 ; 1 Eq. Cas. Abr. 80 ; 23 
E. R. 267. S. 0. No. 739, post. 

696, Effect of confirmation.] — 

Beneficial contracts & conveyances obtained by a 
solr. from his client during their relation as such, & 
connected with the subject of the suit, being also 
liable to the cliarge of champerty, were decreed to 
stand as security only for what was ac/tually due ; 
-& purchases by the solr. declared a trust. A subse- 
quent deed, not a separate index)endent, voluntary 
transaction, but under the same pressure, & callea 
for under the covenant for fartWr assurance ; — 
Held : no confirmation. — Wood v. Downes (1811), 
18 Ves. 120 ; 34 E. R. 263. 

Annotations: — Apld. Prosser v. Edmonds (1830), 1 Y, & C. 
Ex.481. Distd.Boothv.Creswicke(1844),13L. J,Ch.217 ; 
Hunter v. Daniel (1845), 4 Hare, 420. Eztd. Holman v, 
Loynes (1854), 4 De G. M. & G. 270. Polld. Simpson v. 
Lamb (1857), 7 K.&B.84. Distd. Knight r. Bowyer(1838), 
2 De G. & J. 421. Apld. Anderson v. Radcliflfe (1858), 
E. B. & E. 806. Consd. James v. Kerr (1889), 40 Ch. D. 
449. Refd. Hartley v. Bnssell (1826), 2 Sim. & St. 244 ; 
Stanley u. Jones (1831), 7 Biiig. 369; Harrington v. 
Long (1833), 2 My. & K. .590 ; Jones v. Thomas (1837), 
2 Y. & C. Ex. 498 ; Richardson v. Bank of England (1838), 
4 My. & Cr. 163 ; Edwards v. Meyrick (1842), 2 Hare, 60 ; 
Roberts v. Tuiistall (1845), 4 Haro, 257 ; Tomson v. Judge 

n , 3 Drew. 306 ; Lloyd r. Attwood (1859), 3 Do G. & 
; Ormos v. Beadel (1860), 2 De G. F. & J. 333 ; 


Bradlauffh v. Newdegrate (1883), 11 Q. B. D. 1 ; Fitzroy v. 

Cave, ri9051 2 K. B. 364, C. A. 

697. .] — T., being rightful heir to 

lands, employed L. to be his attorney in prosecut- 
ing his claims on the terms that L. should have in 
lieu of all claims for costs, etc., one-third of the 
estate which might be recovered. The proceedings 
being successful, L. in 1852 entered, as agent of T., 
into possession of the rents & profits of the estate. 
In 1854, L. pressing for a settlement of his claims, 
T. required an advance by way of mtge., & applied 
to L. for it. L. refused to advance any money h im- 
self, but procured G. to advance the necessary 
amount for payment of his own claim & a further 
advance to T. A regular rntge. was executed by T. 
to G., with power of sale. Inmiediately after the 
mtge. L. procured from T. an authority to pay £120 
for the purpose of obtaining the title deeds, which 
had up to this time been in the possession of the 
solr. to the wrongful heir, who claimed a lien there- 
on for £120 for costs. Very shortly after this no- 
tice was given by G. calling in the mtge. money, &, 
default being made, the power of sale was put in 
exercise & the lands advertised for sale by auction. 
It turned out that G. was merely a nominee for L. 
& had advanced no moneys of his own, & that L. 
had concealed this fact, & also the fact that the 
original retainer was void for champerty, from the 
know'led|;e of pltf. : — Held: (1) the agreement 
and retainer were void ; (2) the mtge. must be cut 
down & stand as a security for so much only as was 
justly due from pltf. to deft. — Thomas v, Lloyd 
(1857), 3 Jur. N. S. 288. S. C. No. 740, post. 

698. .] — By agreement in writing 

between a solr. and his client it was stipulated that 
the former should have £5 per cent, commission on 
the gross amount of property recovered by him for 
the latter, in addition to his costs : — Held : (1 ) the 
stipulation was contrary to the policy of the law ; 
(2) the solr. must refund the amount received by 
him for commission, though included in a settled 
account. — Pince v, Bf..4^ttie (1863), 32 L. .1. Ch. 
734 ; 9 L. T. 315 ; 27 J. P. 804 ; 9 Jur. N. S. 1119 ; 
11 W. R. 979. 

699. Conflict ol laws.] — An 

agreement to be carried into efTect in this country, 
which would be void on the ground of champerty 
if made here, is not the less void because made in a 
foreign country where such a contract would be 
legal. 

An attorney entennl into an agreement in France 
with L., a French subject, to sue for a debt due to 
L. from a person residing here, whereby the attor- 
ney was to receive by way of recompense a moiety 
of the amount recovered: — Held: (1) the agree- 
ment was void for champerty ; (2) the attorney 
was remitted to his ordinary retainer as an 
attorney ; (3) the work having been done, & L. 
having received the benefit of it, the attorney was 
entitled to his costs as between attorney & client. — 
Grell v. Levy (1864), 16 C. B. N. 8. 73 ; 9 L. T. 
721 ; 10 Jur. N. 8. 210 ; 12 W. R. 378 ; 143 E. R. 
1052. 

Annotations : — Folld. Re Thomas, Jaques«i v, Thomas, [18941 
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696 1. Agreement invalid — Sharing 
c^te.] — ^A stilt was instituted by nine 

S ltfs. a^nst dofts., alleged to bo in 
legal occupation. Pltle. had no title 
but th^ miners * rights. Pltfs. * solr. had 
paid the expenses of the suit Sc was to 
have half of each of pltfs.* interest In the 
when recovered : — Held : the 

'^im was in Its inoeptiou Sc concoction 
based upon champerty Sc maintenance. 
—fJOLLiNS V, Hates (1869), 6 W. W. Sc 
a*B. M. 5.— AUS. 

U. Sharing proceeds — Part^ 

nenhip in WipoWon.]— Pltf. desired to 
take action against one or more news* 
papers which liad published ohari^ 


against him. Sc consulted one of defts. , 
a solr. This solr. conferred with another 
solr., the other deft., & negotiations 
took place between the two defts. Sc 
pltf., & a verbal agreement was come to 
between the three. One of defts. was 
to act as solr. on the record in the actions, 
the other assisting : the two defts. were 
together to find all necessary disburse- 
ments ; pltf. was not to be called upon 
to pay any expenses whatever except 
ont of moneys which might be recovered, 
but out of such moneys defts. were to bo 
entitled first to be repaid their disburse- 
ments Sc then to reoei ve two -thirds of the 
remainder, the other third to go to pltf. 
In one action damages de costs were 
recovered ; in another pltf. was unsuc- 


cessful. Defts. refused to allow the 
costs awarded against pltf. In the latter 
action to be paid out of the amount re- 
covered in the first action. Sc pltf. had to 
pay them himself. He then sued defts., 
upon the agreement, to recover the sum 
so paid : — Held : the agreement was 
illegal on the ground of champerty Sc 
mamtenanoe, Sc pltf. could not recover. 

Whatever effect Supreme Court Act, 
1882, B. 33, may possibly have had in 
making legal some agreements wbioh 
previously might have been held void 
as savouring of champerty, it cannot 
Justify an agreement for a partnership 
in litigation of such nature as that above 
set out.-— Mnxs i>. Hoqebs (1899), 18 
L. E. 291, 0. A.— N.Z. 
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sect* 2, A- B. df Cf>] 

l Q. B. 747, C. A. Diltd. Kaufman v. Gerson, [1903] 2 

K. B. 114. 

700, Proportion commensurate with work 

done & benefit received.] — A contract whereby m 
attorney stipulates with a client to receive, in 
considerntion of the large advances requisite to the 
conducting the proceedings to a succe.ssful issue, 
over & above his legal costs & charges, a sum which 
should be commensurate with his outlay & exer- 
tions, & with the benefit resulting to the client, is 
void on the ground of maintenance. — Eable v. 
Hopwood (1861), 9 0. B. N. S. 566 ; 30 L. J. C. P. 
217 ; 3 L. T. 670 ; 7 Jur. N. S, 776 : 9 W, R. 272 ; 
342 E. R. 222. S. C. No. 733, post. 

Annotation : —Wstd. Hilton V, Woods (1867). L. R.4 Eq.432. 

701, Percentage.}— Pltf. (an attorney) en- 

tered into an agreement in writing with his client 
(deft,), who claimed to be entitl^ to a fund in ct., 
bv which agreement, in consideration of pltf. 
obtaining sureties to join in certain administration 
bonds, & in order to indemnify these sureties, 
deft, agreed to allow pltf. to retain for 6 years a 
specified portion of the fund to be recovered, 
further, as a bonus or consideration for expenses 
incurred by, & the professional labour of, pltf., to 
pay him £10 per cent, on the sum recover<^, exclu- 
sive of law charges. To a bill filed by pltf. for the 
specific performance of this agreement deft, filed a 
general demurrer : — Held : the demurrer must be 
allowed. — Strange v. Brennan (1846), 2 Coop. 
temp. Cott. 1 ; 16 L. .T. Oh. 389 ; 10 Jur. 649 ; 47 
E. R. 1018, C. A. S. C. No. 730, post. 

Annotation : — Reid. Rees v. De Bernardy, [1896] 2 Ch. 437. 

702 , .] — 'Qy an agreement between 

clients & solrs. it was agreed that in the event 
of the solrs. succeeding in recovering certain 
property for the clients they should receive 10 per 
cent, on the value of the property. Semine : 
the agreement was champertous & invalid under 
Attorneys & Solicitors Act, 1870 (c. 28), s. 11. — 
Be Attorneys & Solicitors Acjt, 1870 (1875), 1 
Ch. D. 673 ; 45 L. J. Ch. 47 ; 21 W. R. 38, 
Annotatimi : — Folld. lie A Solicitor, Ex p.Law Soc., [1912] 1 

K. B. 302. 

703, Unless non-oontentlous proceed- 


ingi»] — An agreement between a client solr. 
whereby the solr. is to be remunerated by a per- 
centage of a sum to be recovered in a matter tliat is 
not a suit, action, or contentious proceeding, 
though not champertous, will be strictly regarded 
by the ct., which, in considering its propriety, will 
have regard to whether the client had independent 
advice & fully understood the purport of the 
agreement.— IJoggart’s Settlement (1012), 56 
Sol. Jo. 416. 

B. Indemnity against Costs. 

704. Payment by result — Share of sum recovered 
— ^No costs if unsuccessful.] — ^An attorney agreed 
to save a party harmless from all costs of some suits 
on his being allowed to retain half of whatever 
sums were recovered : — Held : such an agreement 
amounted to maintenance & was illegal . — Re 
Masters (1835), 1 Har. & W. 348. 

705. .] — Where a pltf. has an 

original & good title to property, he does not 
become disqualified to sue for it bj^ having entered 
into an improper bargain with his solr. as to the 
mode of remunerating him for his professional 
services in the suit. 

Pltf. agreed to pay his solr., upon being in- 
demnified against costs, a portion of the profits 
arising from his successful prosecution of a suit 
to establish his claim to certain coal mines: — 
Held : (1) the agreement amounted to champerty 
& maintenance; (2) pltf. was not disqualified 
from suing, since his title was vested in him before 
he entered into the illegal contract ; (3 ) he must be 
deprived of costs. 

If the solr. had been pltf. suing by virtue of a 
title derived under the af^eemeut with his client, 
the bill would have been dismissed (Malins, V.-O. ). 
—Hilton v. Woods (1867), L. R. 4 Eq. 432 ; 36 
L. J. Ch. 491 ; 16 L. T. 736 ; 31 J. iK 788 ; 15 
W. R. 1105. S. C. No. 762, post. 

For full anus., see Mines.. Minerals & Quarries. 

706. Implied agreement.] — An 

agreement provided that the solr. conducting the 
action should receive a percentage on the sums 
recovered. ’Nothing was said about remuneration 
in the event of the action being unsuccessful : — 

1 Held : (1 ) on the consideration of the agreement, 


701 i. Perceniaae .] — An adminis- 
tratrix employed solrs. in an action for 
the recovery of a sum of money. She 
obtained a verdict, but the solrs. handed 
to her a part only of the money reco- 
vered. In an action for the balance, deft, 
solrs. pleaded full payment after deduc- 
tion of fees, setting up a written agree- 
ment fixing their charges. Under the 
agreement the solrs. took an assign- 
mont of the olaim, stipulating that they 
would prosecute the suit at their own 
expense, & if they prevailed, the pro- 
perty roooverod was to be divided — 
ono-fourth to themselves & three- 
fourths to pltf. : — Held : the agreement 
stipulating for a share of the money to 
be recovered as remuneration for carry- 
ing on the proooedings was clearly 
champertous ; defts. were entitled to 
somo remuneration, & as there was no 
tariff as between solr. & client in the 
Exchequer Ct., the amoimt must bo 
ascertained as upon a ** quantum 
meruit/* — O’Connor v. Gemmill 
(1899), 29 O. n. 47 ; 26 A. R. 27.— 
CAN. 

701 il. .] — A solr. Sc his 

client embarked in a Joint speculation 
to be prosecuted in ct. for their Joint 
advantage — the client bringing in a 
claim for injuries &: the lawyer oontri- 
buting his Skill & services. The action 
was suooessfully brought Sc judgment 
obtained for 02,000. The solr. took all 
the fruits of the Judgment, retaining 
two large sums for oosts which on 


taxation were allowed. The client ap- 
pealed, Sc the claims w'ore disallowed. 

The confidential relation between 
lawyer Sc client forbids any bargain 
being made by which the practitioner 
shall draw a larger return out of litiga- 
tion than is sanctioned by the tariff & 
the praotioe of the ots. Especially does 
the law forbid any agreement by the 
lawyer to take a percentage of the pro- 
ceeds of a litigated claim as oempensa- 
tlon for his sorvioes. Such transaction 
is in contravention of the statute relat- 
ing to champerty. — lie Solicitor 
(1907), 10 O. W. 11. 226.— CAN. 

701 iii. Lump sum.] — Pltfs., 

advocates in the Yukon, sued deft, for 
a lump sum for professional services in 
obtaining a judgment against H., it 
being allegod by pltfs. that they were 
to charge $600 if the amount was col- 
lected, Sc by deft, that they w’ere to 
get 10 per cent, if collected by them : — 
Held: by Yukon law, an advocate 
could not legally obtain a lump sum for 
professloual services except under r. 534 
of North-West Territories Judicature 
Ordinance of 1893. — Robertson v. Bos- 
SUYT (1900), 8 B. C. R. 301.— CAN, 

701 iv, Sum depending on result 

of suit*] — A solr. agreed with bis client 
to get $2,000 & taxed costs if the action 
were successful, It not he was to get 
$500: — Heid: the agreement was 
champertous, but the solr. had his lien 
for costs. — ^WILLIAMS V. MoDOUQALL 
(1909), 12 W. L, R, 881.— CAN. 


q. Agreement not invalid — Sharing 
estate — Manitoba Statute. ] — Law Society 
Act, R. S. M. 1902, o. 95, s. 65, permits 
a solr. to oontraot with any person 
as to the remuneration to be paid him 
for servioes. Sc to receive a portion of 
the proceeds of the subject-matter of 
the action in w'hich he is employed. 
Judgment was given in favour of pltfs., 
solrs., in an aouon to recover a portion 
of the amount received by deft, as the 
fruits of litigation carried on by pltfs, 
for deft., pursuant to a contract for 
payment of half the amount recovered, 
—Thomson v . Wishart (1910), 13 
W. L. R. 445.— CAN, 

r. Agreement by solicitor to get 

costs outof other side.] — In an action on a 
bill of costs incurred in reaped of an 
action brought by pltf. as solr. for deft., 
the bill not having been taxed because 
negotiations were pen<Ung for settle- 
ment, deft, alleged that pltf, ** took up 
the ease on condition that he was to get 
his costs out of defts. ; that if they 
failed all he would have to pay was 
defts.’ costs ” : — Held : the agreement 
alleged was not champertous, nor in any 
way within the prohibition against 
maintenance. ** It was never doubted 
that a solr. might lay out his own 
moneys as disbursements on his client’s 
aocotmt. Sc a solr. can conduct a case 
gratuitously out of charity or friendship 
towards his client.” — He Solicitor, 
Clark v . L»R (1905), 6 O. W. R. 681 ; 
9 0. L. R, 708.— CAN. 
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nothing was payable if nothing was recovered ; 
m the agreem^t was champertons . — Be Stkbl v. 
F. (^0^39 Sol. .Jo. 710. ^ ^ 

7-7. .] — solr. who was party 

to the formation of a debt-collecting co. financed 
it & controlled its affairs with a view to its 
employment by him as an adjunct to his business 
as solr. By die agency of the co. he systematic- 
ally solicited debt-collecting business without dis- 
closing his connection with the co. & with a view 
to procuring for himself the business of recovering 
the debts. The terms upon which he, by the 
agency of the co., solicited debt-collecting business, 
& upon which he was proved to have conducted 
the procee^ngs in two actions, were that he 
charged a certain commission on the amount 
recovered only in addition to out-of-pocket 
expenses sanctioned by the members of the co. 

& not recovered from the debtor. In unsuccess- 
ful cases no charge was made either by the co. or 
the solr. except for actual out-of-pocket expenses : 
— Held : the terms upon which he conducted the 
actions amounted in law to champerty. — Re 
A J^LiciTOR, Ex p. TaA.w Society, [1912] 1 K. B. 
302; 81 L. J. B. 245; 105 L. T. 874 ; 28 
T. L. R. 60 ; sub nom. Be G. (A Solicitor), Ex p. 
Law Society, 56 Sol. Jo. 92. S. C. No. 743, poet. 

708. •] — A solr. agreed to act for 

a client in an action on the terms of receiving a 
percentage of any sum recovered, such percentage 
to cover his costs &; expenses, & no charge to be 
made in the event of failure. Shortly after the | 
issue of the writ the soh*. discovered that there 
was no substance in the action: — Held: (1) the 
agreement was champertous ; (2 ) jud^ent having 
been given for defts. in the action with costs, the 
solr. was personally liable to pay them. — Danzey 
V, Metropolitan Bank of England & Wales 
(1912), 28 T. L. R. 327. S. C. No. 763, post. 


0. Transfer of Subject-matter of Action, 

709. Gift to counsel after successful litigation.] — 

Where a litigant recovered land & part of the 
land was conveyed to his counsel for his wages : — 
Held : the taking of the land for his wages after 
the recovery was not champerty, there being no 
allegation of a covenant or promise by the litigant 
before the proceedings to convey the land after the 
recovery thereof. — Penros’ Case (1412), 2 Co. 
Inst. 564. 

AnnotcUion : — Befd. Anderson v, RadclifFe (1858), E. B. & E- 
806. 

710. .] — Pltf. had been engaged in legal 

proceedings in establishing her title to an estate of 
considerable value, & in Mar., 1869, her title to the 
estate was established. Deft, was pltf.’s adviser & 
advocate in the contest, which haa endured some 
years. In May, 1859, pltf. executed a deed where- 
by pltf., in consideration of the services rendered 
to her by deft. & also in consideration of her esteem 
& friendship for him, conveyed to him the reversion 
of the estate subject to her own life interest therein 
& chargeable as thereinafter appeared. Seanble : 
the deed was void for maintenance & chanmerty. — 
Broun v. Kennedy (1864), 4 De'G. J. A Sm. 217 ; 
83 L. J. Ch. 342 ; 9 L. T. 736 ; 10 Jur. N. S, 141 ; 
12W. R. 360; 46E. B.901. 

Annotation: — Apld. Robertson v. McDonough (1880), 14 
Cox. O. C. 469. 

711. Purchase by solicitor — ^Void.] — Upon the 
principles of policy no attorney shall be permitted 


to pt^haae anything in litigation, of which litiga* 
the management. — Hall v. H.allett 
(1784), 1 Cox, Eq. Cas. 134 ; 29 E. R. 1096. 
Anrwtations Simpson v. Lamb (1857), 7 E. & B. 

tV Ironworks r. Grove (1878), 12 

Ch. D. 738. Distd, Ra Postlethwaite, PostlethwaiDo v. 
Rickman (1888), 59 L. T. 68. Consd. Re 8tevenH, Cooko 
V. Stevens, 11898] ICh. 162, C. A. Mentd. Raphael v. 
Boehm (1805) t 11 Vos. 92. 

712. .3-7- A^ements entered into 

between a solr. A his client for the purchase by 
the solr. at an under-price of estates to which 
the client had good title, but of which he was not in 
possession, set aside for fraud A maintenance. 
— Jones v. Thomas (1837), 2 Y. A C. Ex. 498 ; 
3 Per. A Dav. 91 ; 160 E. R. 493. 

Annotations : — Befd. Edwards v. Meyrlok (1842), 2 Hare, 60 ; 
Holman v. Loynes (1854), 4 De Q. M. & G. 270. 


718. Though bond fide.]— An attorney 

conducting a cause for pltf., though not the attor- 
ney on the record, after verdict, but before judg- 
ment, bond fide purchased from his client the 
benefit of the verdict A gave notice of this to deft. ; 
— Held : (1) the transaction, being the purchase of 
the subject-matter of a suit by the attorney, was 
void as against the policy of the law ; (2) it made no 
difference that the purchaser was not attorney on 
the record. Qu, : whether such a purchase by a 
stranger would have been valid. — Simpson v. 
Lamb (1857), 7 B. A B. 84 ; 26 K J. Q. B. 121 ; 28 
L. T. O. S. 123, 245 ; 3 Jur. N. S. 412 ; 119 E. R. 
1179. 

Annotations : — Digtd. Knight v. Bowyer (1858), 2 De G. & J. 
421 ; Kadeliffo v. Anderson (I860), £. B. Sc E. 819 i 
Anderson v. RadclilTe (1860), 29 L. J. Q. B. 128, Ex. Ch. ; 
Davis V. Freethy (1890), 24 Q. B. D. 519, C. A. Apld. 
Pittman v. Prudential Deposit Bank (1896), 13 T. L. R. 
110. C. A. Befd. Smith v. Selwyn (1857), 5 W. R. 682 ; 
nntou V, Woods (1867), L. R. 4 Bq. 432. 

714 . When valid — Before relation of soli* 

citor A client constituted,] — ^Pltf., a solr., was the 
assignee of the amount of a verdict recovered in 
the Mayor’s Ct., London, A the deed of assign- 
ment contained a covenant for further assurance 
of the amount of the verdict or other the sum 
or sums of money which might become payable 
in the action to the assimor. A new trial was 
obtained, A present pltf. became the .solr. in that 
action, which terminated in a verdict for pltf. for 
the same amount as before. The present deft., 
who was a judgment creditor of pltf. in the action 
in the Mayor’s Ct., obtained a garnishee order 
attaching ihe amount recovered in that action. 
In an interpleader to determine whether pltf, as 

lee or deft, as garnishee was entitled to the 
fruits of the judgment ; — Held : (1 ) the rule that a 
solr. conducting an action cannot purchase the 
subject-matter of the suit did not apply, as the 
assignment preceded the employment as solr. ; 
(2) whether the assignment of the first verdict 
covered the amount of the second verdict or not, 
the intention of the assignment A covenant was to 
secure to pltf. the fruits of ihe litigation ; (3) pltf. 
in that action could not deal with the amount 
recovered without violating the rights of his 
assignee, A the assignment took priority over the 
garnishee order. — Davis v, Freethy (1890), 24 
Q B. D. 619 ; 69 L. J. Q. B. 318, C. A. 

Annotations: — ^Befd. Olegg r. Bromley, [1912] 3K. B. 474, 
0. A. Mentd. Re AngleBcy, De Galve e. Gardner, [1903] 2 
Ch. 727 ; Vacuum oS Co. v, Ellis, [1914] 1 K. B. 693, C. A. 

715. Assignment by way of security — ^Valid.] — 

After verdict, A before judgment, pltf. in eject- 
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. 709 1. OiSt to counsel after successful 
litigaiion,\^QMnc: part of the land re* 
covered to ooumiel Is not champerty, 
if it appear that the land was recovered 
oona fide, without any promiBe or 

S reviouB agreement; bnt it eeems 
angeroue to meddle with such gift, 


sinoe it cannot but carry with it a 
strong presumption of champerty. — 
Kknnby V. Browne (1790, 3 Ridgw. 
Pari. Rep. 462, 498, 500, 501.— IR. 

711 i. Purchase by solidior — Void .] — 
A party sold a debt which he had 

S urohased to hlB own attorney, upon 
tie condition of the latter proBcouting 


the action thereon at his own expense : 
— Held: the attorney's purchase was 
void.— Roche v. Pukcbll_(1828), 1 
Ir. L. Reo. (Ist Scr.) 464.— IR. 

716 I. Assignment ly u:ay of security 
— In ejectment pltf. claimed 
under a sealed instrument executed in 
his favour by M., witnessing that in con- 
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sect 2, C. Sect 5 1 Sub-sects, 1 <fe 2, J.* <fe B.] 

ment aBsigned the subject-matter of the suit to 
his attorney in the suit as security for money 
advanced by the attorney for carrying on the suit 
& other purposes, & for the amount due to him 
for his professional services : — Held : the assign- 
ment was not void as against public policy, or by 
reason of any of the statutes against champerty & 
maintenance, being only a security & not an 
absolute purchase. — Radclippe v. wAlNDKRSON 
<1800), E. B. & E. 819 ; 1 L. T. 487 ; 6 Jur.N. S. 
578; 8 W. R. 283; 120 E. R. 715; sub nom. 
Anderson v. Radclippe & Walker, 29 L. J. Q. B. 
128, Ex. Ch. S. C. No. 581, ante. 

Anmtaiions : — ^Refd. Guy r. Churohill (1888), 40 Ch. D. 481 ; 
Alabaster v. Haruoss, [1895] 1 Q. B. 339, C. A. Mentd. 
Dunlop V. Maoodo (1891), 8 T. L. R. 43 ; Ocean Aooidont 
dcGuarantee Corpn. r. Ilford Gas Co. (1905), 74 L. J. K. B. 
799. C. A. 

Sect. 5.--REMED1ES. 

Sub-sect. 1. — M.aintbnance. 

718. Common law action.] — ^An action for main- 
tenance lies at common law. — Harris v. Brisco, 
No. 671, ante. 

Annotation: --RsM .Scott t>. N. S.P. O. C. & Parr (1909), 25 
T. L. R. 789. 

For full anna., set S. C. No. 671, anit. 

717. .] — Thurston v. Ummons, No. 564, ante. 

718. .] — Anon., Nos. 562, 675, ante. 

719. .] — A declaration in case for main- 
tenance need not charge the maintenance to have 
been committed contra formam statuti ; it being 
a wrongful act at common law, and the statutes 
relating to maintenance being only declaratory 
of the common law, with additional penalties. 
Nor need the declaration allege that deft, 
was not interested in the action maintained ; 
if he was, that is a matter to be pleaded by him. — 
Peohell V. Watson (1841), 8 M. & W. 691; 
n L. J. Ex. 225 ; 151 E. R. 1217. S. 0. No. 577, 
ante ; No. 726, post. 

Annotaiions : — Comid. Bradlaugrh v. Newdc^ato (1883), 11 
Q. B. D. 1. The case is an express authority in favour of 
this kind of action. 1 think Air. Bradlaugh is entitled to an 
indemnity at Mr. Nowdeerato’s hands for everything which 
Mr. Newdegate's maintenance of Mr. Clarke has caused 
him (Lord Oolbridob, C. J.). Bold. Collins v. Cave (1860), 
6 H. &; N. 131. Ex. Ch. ; Ram Ooomar Coondoo e. Chunder 
Canto Mookerjee 0876), 2 App. Cas. 186, P. C. ; Harris 
V. Brisco (1886), 17 Q. B. D. 504, C. A. ; Neville v. London 
Express Newspapers, [1917] 1 K. B. 402. Mentd. Flight v. 


Leman (1813), 4 Q. B. 883 ; Cotterell e. Jones (1851), 11 

O. B. 713 ; Oram e. Hutt, [1914] 1 Ch. 98, C. A. 

720. Joint action — Where Joint .damage.}— Where 
two persons sued jointly in case for iniury sus- 
tained by unlawful maintenance of an action of 
trespass brought against them, & which they 
defended by one attorney, ^ the jury found for 
pltfs., confining the damages to the amount of the 
attorney's bili in the fonner action ; — Held : the 
costs & expenses incurred by pltfs. in their defence 
in the former action constituted a joint damage for 
which they might jointly sue. — P echell v. Wat- 
son, Nos. 677, 719, ante. 

Annotation : — Beld. Neville v. London Express Newspapers, 

[1917] 1 K. B. 402. 

For full anns., ate S. C. No. 719, ante. 

721. Maintainor ordered to pay costs — In original 
action.]— An action was brought in the cty. ct. for 
the recovery of a tenement. Deft., having no in- 
terest, defended the action at the request of H. , who 
was interested in keeping pltf. out of the ])roperiy . 
Judgment passed for pltf., who, in conseguence of 
deft.^s poverty, applied to the superior ct.ior a rule 
to compel H. to pay costs : — Held : the rule must 
be made absolute. — T hornton v. Wilkinson 
( 1863), 2 New Rep. 173 ; 8 L. T. 507 ; 9 Jur. N. S. 
606 ; 11 W. R. 916. 

722. Measure of damages — Indemnity against 
costs of original action.]— Bradlaugh v. Newde- 
GATE, Nos. 557, 669, 640, ante. 

For full anns., see S. C. No. 569, ante. 

723. .] — Scott v. National Soc. for 

Prevention of Cruelty to Children and Parr, 
Nos. 558, 679, 684, ante. 

For full anns., see S. C. No. 679, ante. 

724. Taxed costs only claimed.] — 

Alabaster v . Harness, Nos. 641, 642, 645, 665, 
66(1, 081, ante. 

For full ann.s., see S. C. No. 681, ante. 

726. Including costs paid to successful 

party.] — Where the maintained action has been 
decided in favour of pltf., the damages recoverable 
in the action for maintenance will be the costs 
ordered to be paid by deft, to pltf. in the iriain- 
tained action, & the costs, as between solr. & client, 
incurred by deft, in defending that action. — 
Neville v. London Express Newspapers, 
Nos. 656, 560, ante. 

726. Discovery— Privilege— Indictable offence.]— 

Maintenance is an indictable offence at common 


Blderation of prior Indebtedness for pro- 
fessional servioes, & to secure pltf. for 
future services, etc., M. oovouantod, 
granted. Sc agreed that he would stand 
seised Sc possessed of the land in ques- 
tion to the use of pltf., his heirs Sc 
assigns, by way of charge, security. & 
mtge. on the land for the money Sc costs ; 
Sc when pltf.'s costs were taxed, he 
might hold the instrument as & by way 
of charge, mtge., Sc security upon the 
land for the amount, or M. would, on 
demand, execute a good Sc sufficient 
mtge. In law : — Semble : the instru- 
ment was not void for champerty or 
maintenanoe. — Miller v . Stitt (1867), 
17 C. P. 559.— CAN. 

■. Orant to solicitor — Void.\ — A foo- 
farm grant obtained by a solr. from his 
client of part of an estate, subject of a 
euit, declared fraudulent. — K knnbt v . 
BROWKE, No. 709 I., ante. 

PART VIII. SECT. 6, SUB-SECT. 1. 

719 1. Common law action — Pleadina.] 
— Where a count oomplained that deft, 
tinlawfully, maUoiously, Sc without 
reasonable or probable cause. Sc without 
haying any interest in the suit, did 
advise, procure, eto., B., a pauper, to 
proseoute an action for slanaer, in the 
Ct. of Q. B., against pltf., in which 
action the then pltf. did appear to de- 


fend : — Held : the count should be set 
aside. Inasmuch as there was no aver- 
ment of the termination of the action 
of slander before the bringing of the 
present action, or that same was 
brought without reasonable or probaldc 
cause. — Pope r. Coatks (1863), 16 
Ir. Jur. (8 Ip, Jur. N. S.) 398 (E.).— IR. 

t. Action on 32 Hen. 8, c. 94 — Plead- 
ing.] — In an action on the above Act 
against the buyer of a disputed title, the 
declaration will bo bad in arrest of judg- 
ment, if It does not allege that the buyer 
knew that neither the seller nor any of his 
ancestors, nor any person by whom the 
seller claimed the estate, had been in 
possession, etc., or received the rents, 
etc., one whole year next before the 
bargain made. — Beasley q.t. v. Cahill 
(1844). 2 U. C. R. 320.— CAN. 

u. .1 — ^Where a declaration 

In a mi tarn action for a penalty, 
under the above Act, stated the facts 
which gave a claim to the penalty. Sc 
then averred the right to pltf, to sue 
for Sc have the penidty for himself Sc 
her Majesty, to which deft, pleaded nil 
debet: — : (1) the deolaration 

Buffloiently averred as a breach the 
non-payment by deft, of the penalty ; 
(2) a deolaration not suffioiently desorib- 
ing the land bargained Sc sold was good 


after verdict. — Baldwin q.t. v. Hen- 
derson (1846), 4 U. C. R. 361. — CAN. 

w. Questions for jury .] — In debt 

for penalties under the above Act it 
must be distinctly left to the Jury to 
say, not merely whether the right was 
a pretended right, but also whether the 
buyer knew that neither the seller nor 
those under whom he claimed had been 
in possession of the land, or receipt of 
the rents & profits, for a year next 
before the sale. — B aldwin q.t. v. 
Henderson (1843), 2 U. C. R. 388.— 
CAN. 

X. Information under 32 Hen. 8, c. 9 — 
Pleading .] — The above Act is a publio 
Act ; but if an informer recite it. Sc mis- 
take the commencement or oonoluslou 
of the Parliament, it is a fatal error. 
An information on the stat. must 
aver that the seller had a pretended 
right. An information for buying a 
protended title must state the vidue of 
the land at the time of the bargain. — 
R. e. Hill (1631), Cro. Car. 232; 79 
B. R. 808.— ENG. 


726 1. Discovery — PriviUgt — Indict- 
able offence .} — ^A deft, is not bound to 
answer what tends to aoouse him of 
buying pretended rights within Stat. 
Maintenanoe. — Sharp v . Cabtbb & 
Evans. No. 727, posf.— ENG. 
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Pabt VIII.— Mainxbnanoe and Champerty. 

Bees b. De Bernabdy, Nob. 686, 


>. not •»™' •» 

.] ^Waeus b. Portland, 


24Xb. 1108. 

728. -- 

No. 660, ante. 

For full auns., see S. C., No. 660, arUe. 

Criminal prosecution.] — See Criminal Law & 
Pboobdubb. 

SuB-sRCT. 2 . — Champerty. 

A, Between Original Parties, 1 

729. Specific perlormance ol Bgreemcnt refused.] 

—Powell b. Knowleb, No. 686, ante. 

For full anus., see S. C. No. 586, ante. 

Y3Q^ .] — Strange v. Brennan, No. 701, 

ante. 

For full anus., see S. C. No. 701, ante. 

731. Defence to action for breach of agreement.] 

Where pltf. enters into 

^vith deft., purchasing an inter ^t in the property 
in dispute, bargaining for litigation to ^ecovOT & 
undertaking to maintain dett. fj:: 

subsequently recovers the property, 
against deft, for breach of the agreement.— S pbye 
V. Porter, No. 590, ante. 

^«n<,f<i«ton..--Di*td. Hiltone. Woods 



B. TTftrr ^1889). 40 Cli. V. 44y ; neesv. uv 

Langman (1898). 79 L. T, 44. C. A. ; Glegfif v. Bromley, 
[191213K. B. 474,C. A. 

732. .]— Stanley v. Jones, Nos. 682, 687, 

ante. 

For full anus., see S- C. No. 587, ante. 

733 , .] — Earle v, Hopwood, No. 700, ante. 

For full anus., see S. C. No, 700, ante, 

734. ,] — HuTLEY I’. Hutley, Nos. 691, 696, 

648, ante. 

For full anus., see S. C. No. 648, ante. 

735, To be specially pleaded.] — ^P ierson v, 

Hughes, No. 687, ante. 

For full anus., see S. C. No. 687, ante, 

786. ]— Champerty should not be no- 

ticed by the ct. unless it is moved on the pleadings. 
— Fischer v, Naicker, No. 664, ante. 


788. — 

592, ante, 

_.}IIjamb8 b. Kerb, No. 698, ante. 

Fop lull aans., »ee 8. C. 

742. ]— Oo " "" 

, 748. Summary 

SOLICITOB, Ex p. 1— 

I See, further, ^uciTOBS. 

B. Ae regards Third Parties. 

744. Defence to 

Claim for rescission.]— P bosseb 

No. 601, ante. 

FotJu U anus.. Kt b. MONEY, 

No. lor broach of tru.t.]-HiLL b. 

® M^’EJectmtnr^^DoE d. Wiluaks b. Evans. 
No. 610, ante. 

For full anus., ue S. C. No. 61 , an e. — 

ante, . 

mght' to’“damagos.]-MAY b. 

LANE,‘No.602,onle. 

;"V"':Il®OarnJshee‘ proocediugs.]-BALL 


AO V/JUbAIJAV ^ 

For full anus., see S. C. No. 664, ante, 

737. Agreement rescinded.] - 

Brander, No. 594, ante. 

For full anus., see S. C. No. 594, ante. 


Strachan V. 


Prosecution 01 wm-aa-^ -r ar 

Uom]-^PARi8 SEATIND BiNK Oo.. No. 606. 

^...mAmAnt collateral — Successful 

,J,“-.’Sl!KhTrS!i-H.LTo» .• ««>”• 

Danzey b. Metropolitan bane u 
Wi^LBS, No. 708, ante. ^uegation in a bUl t^t 
764. an agreement savounng 

a deft, had entered mto an agr disregarded 

of champerty will, on deuimw^^^^^ 
when it appeare by o foundation of the 

that same deft, had, oi^ , „v,tamed a decree m 
same ‘•»P®®’^Mua?'®dSree ’ not being imp^hed 

. Mo» (18W), 3 Jur. 

N. S. 58. TTovr MR'sg) 7 H. L. Caa. 760. 

Annotation .-DUtd. Smith r- KW 

755. Court of equity.]— A secretary ^ 

prosecuted by ®' t&Ue balance-sheet. The 

capacity as ^ secretary was main- 

prosecution ij^icious prosecution agao^t 

Lined in an action f or ^ verdict for 

the shareholder (m which he t^^ directors 

£50 damages) by a resolution 


726 ll. 


-.] — In an action 


,, . — — — .J'— -Xll flbAl 

hr nltf.' for damages for death of her 
huaSand through alleged “^h^noe of 
dX., defts. made an aPphcatlou for 
farther discovery from Pitf* aMW^ 

fidr agreement to supply 

on a suit in oonsldemtfon of 

•hare of the property, If recovered, ought 


not to be regarded as being, 
oonosed to public policy. 

CAN. 


TOBU, _.j— MaintenanM 


SmSu from deft, upon 

877 .— CAN. 
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Aouon. 


Sect. i 8uh-%ed, 2» B>, A $ub-»ed. 8>] 

authorising the secretary to instruct the co.’s 
Bolrs, to iAe such proceedings at i^e co.’s expense 
with reference to the prosecution as they might 
be advised. On a bill died by the shareholder 
to restrain the taxation of costs & subsequent 
proceeding in the action: — Held: (1) a ct. of 
equity haa no jurisdiction to deal with the costs 
of the common law action; (2) the question of 
maintenance was a legal matter, maintenance 
being a common, law or statutable offence & not 
an equitable offence. — Elborouoh v. Atbes, 
Ko. 678, ante. 


SiTB-SBCT. 3 .— BaKRATRY Ain> EMBRAOERy. 

756. Barratry — Indioiment«}<^Barratry being ax» 
offence at common law, an indictment for it is good 
though it concludes against the statutes. 

An indictment for common barratry should state 
where the suits were stirred up. — Chapman’s Case 
<1684), Cro. Car. 840 ; 79 E. E. 898. 

767, Embracery— Action.] — ^An action on the 
case lies for embracery although no special damage 
be averred by pltf. — Lewis v, Lewis (1729), 1 
Barn. K. B. 221, 230, 884 ; Fitz-G. 43, 98, 173 ; 
94 E. E. 83, 151,223, 258. 
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Part I. — Origin and General Characteristics of the Jurisdiction 
of the Admiralty Division of the High Court of Justice. 


Sect. 1.— JURISDICTION OF ANCIENT COURT 
OF LORD HIGH ADMIRAL. 

Sub-sect. 1. — ^Nature of Jurisdiction. 

1. Jurisdiotion of Lord High Admiral.}— The 

office of Lord High Admiral is in part executive, 
& in part judicial. His judicial duties are to be 
executed by his lieutenant, as judge of the ct., 
who has 3 urisdiction over all matters arising 
upon the high seas. ** Admlty. causes ’* must 
be causes arising wholly upon the sea & not 
within the precincts of any coimty ; for 13 Ric, 2, 
c. 5, directs that the admiral & his deputy shall not 
meddle with any thing but only things done upon 
the sea ; & 15 Ric. 2, c. 3, declares that the ct. of 
the adn^al has no manner of cognizance of any 
other thing done within the body of any county 
either by land or by water. The Admlty. Ct. has 
jurisdiction to determine all maritime causes arising 
wholly upon the sea out of the jurisdiction of a 
county. A judgment of a thing done upon land is 
void. It is no part of the sea where one may see 
what is done on one side of the water & the other. 
Below the low-water mark the admiral has sole & 
absolute jurisdiction, but between high-water & 
low-water mark the common law & the admiral 
have jurisdiction by turns, one upon the water, the 
other upon the land, but if the water is within a 
county the common law claims jurisdiction. R. v. 
Forty-Nine Casks op Brandy (1836), 3 Hag. Adm« 
267. S. C. Nos. (516, 622, post. 

udtnnotoiiona.— Consd. R. r. Keyn (1 876). 2 Ex. D. 63, C. C. R. ; 

The Olmpio, 119131 P. 92,0. A. l^xd. R. v. Two Casks of 

Tallow (1837), 3 Hag:. Adm. 294 ; R. v. Le PatiUne (1845), 

3 Notes of 616. 

2. — — Thl^ done upon the sea.] — ^The admiral 
has jurisdiction of things done upon the sea ; if 
part of the matter* be done upon the sea, A; part in 
a county, the common law shall have all the juris- 
diction ; if the sea be within any county, the 
common law shall have jurisdiction ; or if a thing 
be done upon the sea, hors del county, the party 
may plead to the jurisdiction of the ct. \^ere a 


man may see that which was done of one part & 
the other of the water, etc.j the county may have 
cognizance, & it may be tned by a jury, & where 
the matter may be tried by the common law, the 
admiral has no jurisdiction. — ^Admiralty Case 
(1611), 12 Co. Rep. 79 ; 77 E. R. 1357. 

Annotation: — Consd. U. v, Keyn (1876), 2 Ex. D. 63. 
0. 0. 11. 

8. Between high Sc low water mark.] — 

Below low-water mark the admiral has the sole 
jurisdiction ; between the high-water & low-water 
mark the common law & the admiral have divisum 
imperium, the common law when the seals ebbed, 
the admiral ad pleniiudinem maris. — Constable’s 
Case, Nos. 614 623, post. 

Annotations ; — Distd . Prldeaux v. Wame (1673), Freem K. B. 
355. OoDSd. Dunwiok Ck)rpn. v, Sterry (1831), 1 B. dc Ad. 
831 : R. V. Wood (1849), 3 Cox, C. O. 453. C. O. R.: The 
Schiller (1877), 2 P. D. 145, C. A. R«fd. R. & Waller 

V, Hanger (1615), 3 Bulst. 1 ; R. e. Forty-nine Casks 

Of Brandy (1836), 3 Hag. Adm. 257 ; R. v. Two Casks 

of Tallow (1837L 3 Hag Adm. 294; R. v. G. W. Ry. 

Co. (1842), 3 Q. B. 333 ; R. v. Thurborn (1848), 2 Car. h 
Kir. 831 ; Beaufort v. Swansea Corpn. (1849). 3 Exoh. 413 ; 
The Gas Float Whltton No. 2, [1896] P. 42, C. A. ; The 
Olypmlo, [1913] P. 92, C. A. 

For full anns., see S. C. No. 614, post. 


Sub-sect. 2. — Limited Powers op Court. 

4. Not court of record.] — The Admlty. Ct. is 
not a ct. of record. — ^Thomlinson’s Case (1606), 
12 Co. Rep. 104 ; 77 B. R. 1379. 

5. Contempt of Court.] — A person who had 
resisted the process of the Admlty Ct. with re^rd 
to a ship was punished Sc applied for a prohibition 
on the ground that the ship bein^ extra corpus 
comitatus the ct. had no jurisdiction: — Held: 
although the Admlty. Ct. was not a Ct. of Record, 
it could punish for contempt. 

B 2 
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Sect 1. — Juriadiclion of ancient Court of Lord High 
Admiral : Sub-sect. 2. Sect. 2 : Sub-sects. 
1 2 .] 

It being subsequently alleged that the original 
process was grounded on a matter of which the 
Admlty Ct. had no cognizance : — Held : a prohibi- 
tion would lie on these facts. — Spabks v. Martyn 
(1860), 1 Vent- 1. 

6. Rescue of ship.] — If a ship be arrested by 
process out of the Admlty. Ct., for a matter arising 
within its jurisdiction, though she be rescued at 
land, the conusance of the rescue belongs to the 
Admlty. ; otherwise not. — ^Riodon v. Hedges, No. 
7, post. 

For full anuH., hoc S. C. No. 7. 

7. Rescue of goods.] — If goods be arrested in 
the Thames by process from the Admlty., & 
rescued, the Admlty. Ct. may grant a warrant 
against the rescuer for a contempt of the process ; 
but it should appear by the process that they had 
jurisdiction, & if it only say in causd maritimdf* 
the party may plead it below, & if the plea be re- 
fused a prohibition lies. — Rigdon v. Hedges (1098 ), 
12 Mo* Rep. 246 ; 88 E. R. 1295; (1699) 1 Ld. 
Raym. 446. S. C. No. 0, ante. 

Annotation .—Ap'd. Chapman v. Mattlson (1738), Antlr. 191. 


applied in the winding up for leave to take pro- 
ceedings in the Admlty, ut., & obtained an order 
giving him leave. The liquidator applied to^ dis- 
charge this order, & an order was made for the hqui- 
dator to pay into ct. to a separate account to meet 
T.*s claim of £150, which exceeded the principal & 
interest, T. undertaking not to proceed in the 
Admlty. Ct. ; payment to be without prejudice to 
any application by T. to increase the amount. The 
£160 was paid in, & T. applied to increase the 
amount so as to cover the costs of defending an ac- 
tion brought against T. by the holder of the bill, & 
the costs of T. of the application in the winding up ; 
— Held : (1) though if there had not been mtgees. 
in possession of the ship the proper mode of en- 
forcing T.’s lien on the ship would have been by 
application in the winding up, the order giving 
leave to proceed in the Admlty. Ct. was a proper 
order, the mtgees. not being parties to the winding 
up ; (2) T. was entitled to all his costs before the 
V.-C. as costs properly incurred by a mtgee. in 
enforcing his security. — Re Rio Grande do Sul 
S.S. Co. (1877), 5 Ch. D. 282 ; 46 L. J. Ch. 277 ; 
36 L. T. 603 ; 25 W. R. 328 ; 3 Asp. M. L. C. 424, 
C. A. 

For full anus., see UoMrA.viKs. 


Sect. 2.— LIMITATIONS OF THE ADMIRALTY 
DIVISION AND CONTROL OF THE HIGH 
COURT OF ADMIRALTY BY OTHER COURTS 
BEFORE THE JUDICATURE ACTS. 

Sub-sect. 1. — Limitations op the Admiralty 
Division. 

8, Winding up — Right in rem enforceable in 
winding up—Not by action in rem — Effect of arrest.] 

— ^The proper mode of enforcing a maritime iien on 
a vessel belonging to a co. which has been ordered to 
be wound up, is by a proceeding in the winding up 
not by a proceeding in rem in the Admlty. Ct. 
The arrest oi a vessel by the Admlty. Ct is a “ se- 
questration ” within Cos. Act, 1862 (c. 89), s, 163. 
— Australian DnuscT Steam Navigation Co., 
Ext). Baker (1875), L. R. 20 Eq. 325 ; 44 L. J. Ch. 
67* 

AnnoicUim : — Diitd. Re Rio Graiido do Sul S.S. Co, (1877), 5 ' 
Ch. D. 282. C. A. 

9, Leave to proceed in Admiralty — 

Against mortgagees.]— ;‘T., master of a ship belong- 
ing to a CO., drew a bill on the co. for necessaries 
supplied to the ship, which bill was accepted, but 
was dishonoured at maturity. T. paid the bill, & 
claimed repayment from mtgees. who had taken 
possession of the ship. On the following day an 
order was made for winding up the co. T. then 


Sub-sect. 2. — Control ok the High Court of 
Admiralty BY other Courts before the 
Judicature Acts. 

10. Court liable to prohibition — Or to injunction.] 

— If the Admlty. Ct. has no jurisdiction in a case, 
a prohibition may be obtained in a ct. of common 
law ; or if the Admlty. Ct. does not satisfy the 
principles of equity, an injunction may be obtained, 
— TnETECUM8KH(No. 1) (1848), 3 Wm. Rob. 109 : 
6 Notes of Cases, 533 ; 12 Jur. 985. S. C. No. 370; 
post. 

11. Where no jurisdiction.] — If it appear the 

Admlty. Ct. is proceeding in a question over which 
it has no jurisdiction, a ct. of common law will 
grant a prohibition, without imposingany tenns on 
the party applying for it. — Velthasen v. Ormsley 
(1789), 3 Term Rep. 315 ; 100 E. R. 596. 

Annotations : — Refd. The Eliza Jane (1836), 3 Hag*. Adm. 

336 ; London Corpn. v, Cox (1867;, L. R. 2 H. L. 239 : 

The Charkloh (1873), 42 L. J. Q. B. 

12. .] — Whenever a ct. usurps a juris- 

diction that does not belong to it, a prohibition is 
grantable ex debito justiticc, & for the very purpose 
of correcting such usurpation & preserving ttie sub- 
ject cts. within their proper limits. — The Atlas 
Nos. 55, 267, 283, post. 

For full anns., see S. C. No. 267, post, 

13. Prohibition — Not granted after sentence — 
Unless want of Jurisdiction shown.]—The ct. will 


PART 1. SECT. 2, SUB-SECT. 1. 

a. Order for interpleader issue — /it?- 
ceiver of equipment of ship — leisure by 
sheriff,] — 1‘ropePt.y alleged to be part of 
the equipment of a ship In the iK)S8eH- 
sion of a reoolTer, appointed in an 
aoHon in rem in t he Exoh. Ct. to enforce 
a mtge. of the ship, cannot be seized by 
a shorilT under a writ of ft, fa. issued on 
a Judimiei't against the registered owner 
of the ship in the Supreme Ct. ; & tlie 
BUpreme Ct. has no Jurisdiction on the 
apiuication of the sheriff to grant an 
order directing the trial of an inter- 
pleader issue between the mtgees. & 
the judgment creditors. — Williamson 
r. Bank of Montreal (1899), 0 B. C. R. 
486.— CAN. 

91. Winding-up^Hight in rem en- 
ftiHecMe in winding-up — Not by action 
in rem.] — ^Where all the parties are 


before the ot. the proper mode of en- 
forcing a lion for damages by collision 
on a vessel liolonging to a oo. which has 
boon ordered to be wound up is by pro- 
ceeding in the windlng-up ct., & not 
by a prooooding in rem in the Admlty. 
Cl., even if the winding-up ct. has 
ordered that proceedings should bo 
taken before the Exch. Ct. Re Aus- 
tralian Direct ISteam Navigation Co. 
(1875), 20 Kq. 325 ; Re Rio Grande 
Co. (1877), 5 Ch. D. 282, refd.— 
RicHELireiT & Ontario Navigation Co. 
V. The Imperial (1908), 35 Q. S. C. 312; 
10 Q. P. R. 167 ; 5 E. L. R. 64.— CAN. 

9 i Lettve to proceed in Ad ■ 

miradty .] — After a wfnding-up order 
liad been made against a co. but before 
the permanent liquidator had been ; 
appointed, through error a wrrit of sum- 
mons in the Admlty. Ct. was issued I 


against a sldp belonging to the co. 
without leave of tlio Supreme Cl. of 
B. C. in wliich the winding-up proceed- 
ings w'ero being taken. The writ was 
served & the ship seized : — Held : pitf. 
might proceed wltli the action . — Re 
British Columbia Tie & Timber Co., 
Colan V. The Rustler (1909), lO 
W. L. R. 370.— CAN. 


^ohibitic^Judge of Admiralty 
Court— Pleas. J~The ct. gave leave to the 
judge of the Admlty. Ct. to plead three 
pleas to a prohibition which Issued 
against him, os Judge of the Admitv 
Ct., viz., that he had jurisdiction of the 
cause (1 ) under a patent ; (2) under an 
Act of Parliament ; (3) by prescription 
— Lalob V . Barrington, Rowe, 306 

(K. B.).— -In. 
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not grant a prohibition to the Admlty. Ct. after sen- 
tence, upon surmise that the matter was done infra 
corpus camitatuSf unless it can be made to appear by 
good matter that it was done upon the land. — ^A d- 
MIRAJLTY Case (1611), 12 Co. Rep. 77 ; 77 E. R. 
1366. 

Annotations : — Consd. Morton's Case (ICO 1), 1 Sid. 65. DUtd. 
Combe v. De La Bere (1882), 22 Cb. D. 316, C. A. Refd. 
London Oorpn. t?. Ca)X i 1867), L. li. 2 H. L. 239. 

14. S. P. Shermoulin V, Sands (1694), 1 Ld. 
Raym. 271 ; 91 B. R. 1078 ; sub nom. Thermolin 
V. Sands, Garth. 423. 

15. S. P. Somerset v. Markham (1697), Cro. 
Eliz. 696 ; 78 E. R. 838. 

16. S. P. Tourson v. Tourson (1614), 1 Roll. 
Rep. 80 ; 81 E. R. 342. 

17. S, P. Walker v. Adams (1667), 1 Sid. 331 ; 
2 Keb. 200, 722 ; 82 E. R. 1139. 

18. S. P. Barber (Barker) v, Wharton 
(1726), 1 Barn. K. B. 2 ; 2 Ld. Raym. 1452 ; 92 E. R. 
445. 

19. Where appeal proper remedy.] — 

Where on the action to a writ of habeas corpus in re- 
spect of a person in execution upon a sentence 
given against him by the Admlty. Ct. it does not 
appear that the Admlty. had not jurisdiction of the 
cause, but only that they had proceeded to a sen- 
tence against the rule of their own ct., tlie Ct. of 
K. B. will not interfere, for he ought to have ap- 
pealed.— Anon. (1648), Sty. 129 ; 82 E. R. 685. 

Annotation : — Mentd. Howard v Gossett (1845), 5 L. T. O. S. 
144. 

20. Not granted before appearance.] — A 

prohibition shall not be panted on the merits until 
deft, below has appeared, & pltf. has exhibited his 
libel. Nor shall it be granted until that time on ac- 
count of illegality of the process if the process would 
in any case be within the jurisdiction of the ct. — 
Qu, : whether it shall ever be granted on account of 
the illegality of the process. — ^Tranter v. Watson 
(1703), 2 Ld. Raym. 931 ; 92 E. R. 122 ; sub nom, 
Transer V. Watson (1703), 1 Salk. 35, 

Annotations Polo v. Fit/.^ 'rald (1750), Will es, 641; 

YatcH V. Hall (I785), 1 Term Rep. 73; Tji« Gratltudinc 
(1801), 3 Ch. Rob. IHO. 

21. S. P, Wharton v. Pits (1692), 2 Salk, 548 ; 
91 E. R. 403. 

Annotations : — Dttd. Vellhasen v. Oniasloy (1789), 3 Term 
Hop. 315 ; London Corpn. r. Cox (1867;, L. R. 2 11. L 
239. 

22. Death of defendant before sentence — 

Position of sureties.] — Qu. : whether prohibition 
lies, if principal deft, dies before sentence & the 
Admlty. Ct. proceeds against the sureties. — ^Bbtts 
V, Hancock (1701), 1 Salk, 33 ; 91 E. R. 36. 

23. Since Judicial Committee Act, 1871 

(c. 91).]— Despite Admlty. Ct. Act, 1861 (c. 10), & 
judicial Committee Act, 1871, the Admlty. Ct. of 
England remains a ct. with a limited jurisdiction, 
to which writs of prohibition may issue from the 
superior cts. — James v. L. & S. W. Ry. Co., Nos. 94, 
673, post, 

Ann^ation: — Consd. The Franconia (1877), 2 P. D. 163, 
C. A. 

See, generally, Crown Practice. 

24. Injunction — Where fraud alleged.] — An 

equity ct. possesses, & will exercise, jurisdiction 
over a bottomry bond in a case of fraud ; & will, 
for that purpose, restrain proceedings upon the 
bond in the Admlty. Ct. by injunction. — Glascott 
V, Lang (1838), 3 My. & Cr. 461 ; (1837) 8 Sim, 
358 ; 2 Jur. 909 ; 40 E. R. 1000. 


Annotation ;^Diftd. Barnard v. Hunter (1866), 6 W. B. 92, 

0. A. 

25. S, P, The Lord (Cochrane (1841), 3 Beav, 
409 ; 10 L. J. Ch. 336 ; 3 L. T. 68, 824 ; 5 Jur. 
262; 49 E. R. 161. 

Annotations : — Reid. The Don Francisco (1861), Lush. 46S ; 

The OUlvicr (1862), 6 L. T. 259. 

26. Fresh evidence not admissible in Ad- 

miralty.] — ^An injunction was granted to stay pro- 
ceedings upon a sentence in the Admlty. Ct., new 
evidence having been discovered at a period when, 
according to the practice of that ct., it could not bo 
received. — Jarvis v. Chandler (1823), Turn, & R* 
319 ; 37 E. R. 1123. 

27. Where powers of Admiralty Court in- 

sufldcient.] — Semble : although the Adimty. Ct. has 
jurisdiction to require security for the return of a 
ship, a ct, of equity will interfere where the powers 
of the Admlty. Ct. may be defective ; it is sufficient 
that the sailing of the ship is so mixed up with the 
taking the account of profits of previous mtgees. as 
to render such injunction necessary. — Castelli 
V. Cook (1849), 7 Hare, 89 ; 18 L. J. Ch. 148 ; 13 
L. T. O. 8. 524 ; 13 Jur. 676 ; 68 E. R. 36, 

For full anus., sec Injunction. 

28. Where Admiralty Court declines to in- 

terfere.] — ^A ct. of equity will not interfere by in- 
junction to restrain a part-owner of a ship from re- 
taining part of the machineiy of the ship, unless the 
Admlty. Ct. has been previously applied bo & re- 
fused to interfere. — ^Brenan (Brennan) v. Pres- 
ton (1862), 2 Dc G. M. & G. 813 ; 1 W. R. 69, 80, 
112, 172 ; 42 E. R. 1090 ; ajfd* (1«53) 1 W. R. 115, 
0. A. 

29. Garnishee order — Binding on Admiralty 
Court.] — In a suit for wages brought by the master 
a tender was made &, after some delay, accepted. 
The registrar, as usual, taxed the costs of the party 
suing, & his report of the taxation, although 
objected to, was confinned. Proceedings wore then 
taken in the Ct, of Exchequer, under C. L. P. Act, 
1854 (c, 125), ss, 01, 05, to attach these costs in the 
hands of the party from whom tney were due, & 
ultimately such party was compelled to & did pay 
them over to the judgment creditors of the master. 
The proctor for the master having received due 
notice of these proceeclings, but having taken no 
steps to oppose them ; — Held : the Admlty. Ct, was 
bound by the order of the Exchequer Ct. & could 
no longer enforce payment of the costs against a 
mtgee. in possession of the vessel, the party pro- 
ceeded against. — The Olive (1859), Sw. 423 ; 6 Jur. 
N. S. U5. 

Aunoiaiiona :~~Dhtd.T\ie JelT DftviP (1867), L.R. 2 A. & E. 

1 ; The Leader (1868), L. R. 2 A. & E. 314. 

30. Stay of proceedings — Order of Admiralty 
Court not recognised.] — The Admlty. Ct. having 
made an order under M. 8. Act, 1854 (c. 104), s. 614, 
& Admlty. Ct. Act, 1861 (c. 10), s. 13, “ that aU 
actions pending in any other ct, in relation to the 
liability of the owners of the N. (which vessel, 
with her cargo, had been lost in a collision at sea) 
in respect of loss to TOods be stopped,” defts., 
owners of the N., moved the Exchequer Ct. to stay an 
action, brought by pltf. to recover damages for loss 
of certain goods which defts. had contracted to carry 
from London to Guernsey : — Held : (1 ) C. L, P, Act, 
1862 (c. 76), s. 226, only applied to the superior cts. 
of law &: equity ; (2) the rule must be refused. — 
Milburn v. London Sc South Western Ry. Co. 


(1870), L. R. 6 Exch. 4 ; 40 L. .1. Ex. 1 ; 23 L. T. 
418 ; 19 W. R. 105 ; 3 Mar. L. C. 491. 


24 i. Injunction — Arrest for master's au insolvent, caused the vessel to be upon the terms of lod?inff in ct. a sum 

wages — Insolvency of shipowner — Bank- arrested under warrant of the Admlty. sutHoicnt to answer the claim & costs. 

rupUsy Cot*r<.l— A master mariner, Ct. : the Bkpoy. Ct. doollnod to re- — Re T. C. (1877), I. R. 11 E<1. 151. — 
claiming a lien for wages Sc disburse- strain the further action of the Admlty. IR. 

meuts upon a vessel, the property of Ct, in respect of the vessel, except 
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Sect. 3.— EFFECT OF DECISIONS OF OTHER 
COURTS AND FORMER CONCURRENT 
JURISDICTIONS. 

Bub-sect. 1. — Effect op Decisions op other 
Courts. 

A. Since the Judicature Acta. 

31. Decision of House of Lords. judgment 
of the House of Lords upon a proper maritime 
question, whether given in an English or in a 
Bcottish appeal, must be of equal authority in all 
the Admlty. Cts. of the kingdom (Lord Watson). 
— Currie v, M’Knight, Nos. 64, 1793, poet 

For full auriB.* see S. C'-. No. 1793* post. 

32. Decision of Privy Council.] — Semite : a de- 
cision of the Privy Council, at a time when it was 
the final Ct. of Appeal in Admlty. matters, is 
formally & technically binding on the Ct. of Appeal 
in the same sense as a decision of the House of 
Lords. But even if this is not so, a decision of the 
i^rivy Council ought not to be departed from after 
a lapse of 40 years (Coixins, M.R., Cozens-Hardy, 
L.J.).-~Thb Cayo Bonito, [1903] P. 203 ; 72 
L. J. P. 70 ; 89 L. T. 260 ; 62 W. R. 133 ; 19 T. L. R. 
609 ; 47 Sol. Jo. 671 ; 9 Asp. M. L. C. 445, C. A. 

33. Practice — Chancery Division charging order 
— Solicitors Act, 1860 (c. 127).] — The ct., when sit- 
ting in Admlty., should follow the practice of the 
C'hancery Div. in requiring notice to the parties 
affected, & unless circumstances are very excep- 
tional, should not exercise, on an ex v. application, 
its discretionary i>ower of making charging orders 
under the above Act. — The Birnam Wood, [1907] 
P. 1 ; 76 L. J. P. 1 ; 96 L. T. 140 ; 23 T. L. R. 58 ; 
61 Sol. Jo. 51 ; 10 Asp. M. L. C. 325, C. A. 

B. Before the Judicature Acta. 

34. Decisions binding on Court.] — The Admlty. 
C?t. implicitly obeys the decisions of the House of 
Lords & I^ivy Council & it follows the cts. of 
common law as to the construction of Acts & it will 
decide in consonance with a series of decisions at 
common law. — The Milan, No. 481, post. 

For full aiiDH., set S, C. No. 481, post. 

35. .] — The only decisions of legal tribimals 

by which the Admlty. Ct. is bound are those of 
the House of Lords, the Privy Council, & the cts. 
of common law in interpretation of an Act. — The 
Helen (1866), L. R. 1 A. & E. 1 ; 35 L. J. Adm. 2. 

F'or full anus., see Alikns. 

30 , Duty to follow.] — Tlie Admlty. Ct. is 

bound to adhere without deviation to a course of 
precedents adopted by its predecessors, though not 
to a single decision. When that course has also 
been sanctioned by the ct., the Admlty. Ct. has no 
discretion at aU ; its sole duty is to obey. Wherever 
the Privy Council may have given a clear explana- 
tion of principles which ought to be adopted, or of 
the manner in which they ought to be brought to 
bear in practice, or of the extent to which they 
ought to be carried, whether such explanation be 
consistent with former practice or not, it becomes 
the duty of the Admlty. Ct., without any regard to 
its own opinion or any notion of its own, to regulate 
aU its own proceedings by the judgment of that 
superior tribunal, & to the best of its ability, with- 
out regard to any other consideration, to give the 
fullest force Sc effect to the express directions of the 
superior authority. — The Leucade (1856), Spinks, 
217 ; 2 Ecc. & Ad. 228 ; 7 L. T. 101 ; 1 Jur. N. S. 
664. 

Annotations .‘—Retd. The Fortuna (1855), Spinks, 307 ; The 

Alino & Fanny (1850), Spinks, 322; The Stephen Hart 

(1804), 11 L. T.02. 

37. Deeislon of common law court — On construc- 
tion of statute.] — In the construction of Acts of Par- 


liament the ct. holds itself bound to adhere to the 
construction put upon any Act by cts. of common 
law. If a question upon construction of a parti- 
cular Act comes under consideration of the ct., & 
that very question has already been decided by 
judgment of a ct. of common law, the ct. would 
yield to that judgment even if its own opinion did 
not coincide. But the judgment of the ct, is not 
bound down as to another Act on which a ct. of 
common law has said nothing. The ct. proceeds 
in interpretation of Acts of Parliament upon the 
same principle as cts. of common law ; A if a cfiuse 
arise upon an Act where there has been no decision 
at common law, it will exercise its own discretion. — 
The Ironsides (1862), 1 Lush. 468 ; 31 L. J. P. M. 
& A. 129 ; 6 L. T. 69 ; 1 Mar. L. C. 200. S. C. 
Nos. 627, 628, 502, post. 

Annotations Reid. The Langdale (1907). 76 L. J. P. 154. 

Mentd. The Danzig (1863), 2 New Rep. 526. 

38 S. P. The Tbmora (1860), Lush. 17 ; 1 

L. T. 418. 

For full aims., see SHimxo & Navigation. 

39. 8. P. The Earl of Auckiand (1861), Lush. 
164, 387 ; 30 L. J. P. M. & A. 121 ; 3 L. T. 786 ; 
1 Mar. L. C. 27. 

For full anns., see Shipping & Navigation. 

40. .] — The Admlty. Ct. will not give 

a decision upon construction of an Act which would 
be in direct conflict with the decision of a ct. of 
common law, although not agreeing with that 
decision. — Argos, CJargo Ex, The Hewsonr 
(1872), L. R. 3 A. & E. 668 ; 41 L. J. Adm. 89 ; 
27 L. T. 64 ; 1 Asp. M. L. C, 360. Bevad. on another 
point, L. R. 5 P. C. 134. 

For full antis., see Shipiung & Navigation. 

41. Contributory negligence — ^Not followed.] 

— ^According to the rule which prevails in the 
Admlty. Ct. in case of a collision, if both vessels are 
in fault, the loss is equally divided ; but in a ct. of 
common law plif, has no remedy if his negligence 
in any degree contributed to the accident (Lord 
Campbell, C.J.)~Doweu- v. General Steam 
Navigation Co. (1855), 5 E. & B. 195 ; 26 L. J. 
Q. B. 59 ; 25 L. T. O. S. 158 ; 1 Jur. N. S. 800 ; 3 
W. R. 492 ; 3 T. L. R. 1221 ; 119 E. R. 454. 

Annexations : — Refd. The .Tumes (1856), Sw. 60 ; Lawson r. 

(Jarr (185()), 10 Moo. P. O. C\ 162; Tuff v. Warznan (1857), 

2 C. Ji. N. S. 740 ; Tuff v. Warman (1858), 5 O. B. N. S. 

573 ; Witliorley v. Regent’s Canal Co. (1862), 12 G. B. N. S. 

2 ; The Vera Cruz (1884), 9 P. D. 88 ; The Bernina (1887), 

12P.D. 58.C. A. 

42. 8. P. Woolley v. Sine (1860), 4 L. T. 774. 

43. & e^ty court — Bankruptcy questions.] 

— The Admlty. Ct. being a ct. of law & equity, will 
follow the decisions of the cts. of law & equity in 
deciiing questions under the bkpey. law. — The 
Heart of Oak (1869), 39 L. J. Adm. 16 ; 21 L. T. 
727 ; 3 Mar. L. C. 317. 

Annotations : — Apld. Tho Mullingar (1872), 26 L. T. 326. 

Refd. Chapman v. Royal Netherlands Steam Navigation 

Co. 0879), 40 L. T. 433, C. A. 

44. Proof — ^Not followed.] — The Peerless, 

Nos. 62, 111, 1803, poat. 

For full anna., see S. C. No. Ill, post. 

45. Prerogative & Consistory Courts — Not fol- 
lowed.] — The practice in the Prerogative & Con- 
sistory Cts. forms no guide for practice in the 
Admlty. Ct. — The Clarence, No. 917, poat. 


SuB-BECT. 2 . — Former concturrent Juris- 
dictions. 

46. Common law courts. }-;The cts. of common 
law have concurrent jurisdiction with the Admlty. 
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€t& in murders committed in Milford Haven, & in 
all the other havens, creeks, & rivers in the United 
Kingdom. — K. r. Brucb (1812), 2 Leach, 1093; 
Boss. & By. 248. 

Annotations : — Expid. R. v. Mannion (1846), 2 Cox, C. C. 158, 

C. C. R. Befd. R. V. Keyn (1876), 2 Ex. D. 63, C. C. H. 

47. Preferred to Admiralty.] — Where an 

action was brought against deft, for damages in the 
Admlty, Ct. & an action of debt was starts against 
same deft, in the King’s Bench Ct. : — Ifeld : deft 
should be brought up into the King’s Bench Ct. 
notice given to the Admlty. accordingly, as the 
Admlty. m^ht continue its process ad infinitum — 
the cause of action being not clear — & thus pltf. in 
the King’s Bench would be defeated of his debt. — 
Botherford V. Scot (1732), Kel. W. 214 ; 25 E. B. 
675 ; sub nom. Butherpord v. Scott, 2 Str. 936. 

48 . Wages.] — Qu, : whether M. S. Act, 1864 

<c.l04), ousts the jurisdiction of the Supreme Cts. at 
Westeiinster in claims for wages earned on board a 
foreign ship ? — ^Burns v. Chapman (1868), 5 C. B. 
N. S. 481 ; 28 L. J. C. P. 6 ; 32 L. T. O. S. 128 ; 5 
Jur. N. S. 19 ; 7 W. B. 89 ; 141 E. B. 196. 

49. Court of Chancery.] — The Ct. of Chancery has 
Admlty. jurisdiction by virtue of 31 Hen. 0, c. 4. — 
B. V. Carew (1682), 1 Vern. 64 ; 23 E. B. 306; 3 
Swan. 669. 

60. Maritime lien. ]-^In maritime lien equity 

has a concurrent jurisdiction with Admlty. — All- 
port v. Thomas (1725), Gilb. Ch. 227 ; 25 E. B. 168. 

Ezpld. Hoare v. Ontenoin (1779), 1 Bro. C. C. 27. 


Sect. 4.-~PRINCIPLES OF LAW ADOPTED. 

Sub-sect. 1. — Since the Judicature Acts. 

61. “Rule in force in Admiralty.*’] — ^A decision 
of the Admlty. Ct. as to the amount recoverable by 
a cargo owner where both ships are in fault for a 
collision {The Milan (1861), Lush. 388) is a “rule 
in force in Admlty.” within Jud. Act, 1873 (c. 66), 
6. 26 (9) ; & it is immaterial whether such decision 
is wrong in principle or not. — The Drumlanrig, 
[1911] A. C. 16; 80 L. J. P. 9; sub nom. The 
Tongariro (Owners) v. Astral Shipping Co., 
103 L. T. 77 3 ; sub nom. The Tongariro ( Owners ) 
V. The Drumlanrig (Owners), 27 T. L. B. 146; 
11 Asp. M. L. C. 620 ; sub nom. Astral Shipping 
Co., Ltd. V. The Tongariro (Owners), 55 Sol. 
Jo. 138, H. L. 

Annotations: — Consd* The Soacoml30, The Devonshire, [191 2] 
P. 21. O. A. Reid. The Devonshire, [1912] A. C. 634, H. h. 
Mentd. The Umona, [1914] P. 141. 

62. S. P. Chartered Mercantile Bank of 
India v. Netherlands India Steam Navigation 
Co. (1883), 10 Q. B. D. 621 ; 62 L. J. Q. B. 220 ; 
48 L. T. 546 ; 47 J. P. 260 ; 31 W. B. 446 ; 5 Asp. 
M. L. C. 66, C. A. 

Annotations : — Folld. The Drumlanrig:. [1910] P. 249, C. A. 
Raid. The Dmxnlanrig, [1911] A.C.16. Mentd. Woodley v. 
Michel (1883), 11 Q. B. D. 47, C. A. ; Jacobs v, 06dit 
Lyonnais (1884), 12 Q. B. D. 689, C. A. ; Wilson v. The 
Xantho (1887), 12 App.Cas. 503 ; Ledno v. Ward (1888), 
20 Q. B. D. 475, O. A. ; The Angmst, [1891] P. 328 ; The 
Industrie, [1894] P. 68, C. A. ; The Englishman & The 
Australia, [1894] P. 239; Davidsson v. Hill, [1901J 2 K. B. 
606 ; British South Africa Co. v. De Beers Consolidated 
Mines, [1910] ICb. 364. 

68. Transferred actlons--Where no original Juris- 
diction.]— If an action brought in the Admlty. Div. 


to recover damages for breach of the shipowner’s 
contract of carriage is retained in that div., the 
damages proceeded for will, even although the ac- 
tion is one which could not have been brought in 
the Admlty. Ct. before Jud. Acts, be assessed, &; 
interest on the amount found due be given, in the 
same manner Sc according to the same rules as if the 
Admlty. Ct. had jurisdiction over the suit under 
Admlty. Ct. Act, 1861 (c. 10). So, also, if an action 
brought in the Queen’s Bench Div. to recover 
damages for negligently mooring a vessel is, after 
trial in that div., transferred to the Admlty. Div., 
the damages will be assessed, Sc interest given, in 
the same manner Sc according to the same rules as 
if the action was an action of damage within the 
inherent jurisdiction of the Admlty. Ct. — The 
Gertrude, The Baron Abbrdare (1888), 13 P. D. 
105 ; 59 L. T. 261 ; 36 W. B. 616 ; 4 T. L. B. 431 ; 
6 Asp.M. L. C. 315, C. A. 

Annotatim : — Distd. Tho Orwell (1888), 13 P. D. 80. 

54. British Law— Not English or Scottish.] — 

Currie v. M'Knight, No. 31, ante; No. 1793, post. 

For full anus., see S. C. No. 1793, post. 


SuB-sEcT. 32 . — Before the Judicature Acts. 

66. An original jurisdiction.] — The Admlty. Ct., 
except upon the subject of prize, exercises an ori- 
ginal jurisdiction only on the grounds of recognised 
usage Sc established authority (Lord Stowell).— 
The Atlas No. 12, ante; Nos. 267, 283, post. 

For full anus., see S. C. No. 2G7, post. 

66 . Law administered in Admiralty.] — It is not 
competent to the Admlty. Ct. Sc it has not jurisdic- 
tion to administer any other law than its own. 
Generally the Admlty. Ct. is governed by the civil 
law, the law maritime. Sc law merchant, unless where 
those laws are controlled by stat. law of the realm 
or by the authority of the mimicipal cts., which un- 
questionably possess a superintending power, Sc 
might restrain the Admlty. Ct. should it overstep 
the just limits of its jurisdiction. If in any matter 
the municipal cts. have prohibited the Admlty. Ct., 
It is bound to acquiesce not only in that individual 
case, but in all others where the same point arises ; 
Sc thenceforward the civil Sc maritime law, so con- 
trolled, becomes the law governing the decisions of 
thect. — The Neptune (1834), 3 Hag. Adm. 129; 
revsd. on other grounds, 3 Knapp, 94. S. O. Nos. 
58, 243, 728, post. 

Annotations : — Mentd. The New Eagle (1846), 4 Notes of 
CaBes, 426 ; The Dowse (1870), L. ll. 3 A. & B. 135 ; The 
Two Ellens (1872), 26 L. T. 1. P. G. ; The Riga (1872), 26 
L. T. 202 ; Alien v. Garbutt (1880), 6 Q. B. D. 165 ; The 
Petone, [1017] P. 198. 

57. Jurisdiction confined to established cases.] — 

It is the duty of the ct. to consider the question of 
jurisdiction with great caution, as well on account 
of the parties as of itself. If the ct. should exceed 
its just authority, it might endanger the jurisdi<> 
tion hitherto retained over cases not opposed. Sc ulti- 
mately involve the parties in fruitless litigation. It 
cannot attend to arguments founded merely on 
suggestions of general equity, unless its jurisdiction 
is Clearly established. — The Maitland (1829), 2 
Hag. Adim. 253. 

Annotation : — Apld. The Neptune (1835), 3 Knapp, 94. 


PART 1. SECT. 4, SUB-SECT. 1. 

a. Computation of time .] — In the 
service of prooens, as well as in its 
sittings & in the public hours of its 
registry, tlio ct. will be guided by the 


civic time In use in the town where the 
ot. sits, unless such time is in fact in* 
correct. — V ermont S.8. Co. v. Abby 
Paimer (No. 2) (1904), 10 B. 0. R. 
381.*-€AN. 


PART 1. SECT. 4, SUB-SECT. 2. 

b. Proof must correspond to pleading. 
—It is the ruleof the Admlty. Ct., as ills 
of all other ots., tliat a party can only 
rooovor secundum allegata et 
The Alma (1862), 1 Old. 789. — CAN. 
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BecU 4. — Principles of law adopted : Suh-secL 2. 

Sects. 5 <£? 6 ; Bub-sect. 1, A.] 

68, .] — ^Thb Neptune, No. 56, ante ; Nos. 

248, 728, post. 

For full annso ace S. C. No. 5C, ante, 

59. Jurisdiction to be exercised equitably.] — The 

ct. is bound to exercise the jurisdiction conferred 
upon it by Admlty. Ct. Act, 1840 (c. 65), s. 6, equit- 
ably, &; in so doing it will protect the interests of all 
persons having abend fide lien upon the property, as 
for instance, subsequent purchasers without notice. 
—The Alexander La^en (1841), 1 Notes of 
Cases, 185; 1 Wm. Rob. 288,346; 5 Jur. 1066. 
S. C. No. S5h post. 

Annotations: — Apld* Giovanni Dapneto v. WylHe (1874), 

L. R. 5 P. C. 482. Consd. Laws v. Smith (1884), S App. Gas. 

%'iO. P. O. ; The Heinrich Bjorn (1885), 10 P. D. 44. C. A. 

Dbid.Northoote v.Tho Heinrich Bjorn (1886), 11 App. Gas. 

270. Apld.TheGolla(1888), .36W. R.540.G.A. Reld.Tho 

Ella A.Glarke, now The Golden Apre (1863), 32 L. J. P. M. 

& A. 211 ; The Two Ellens (1871), L. R. 3 A. & E. 345. 

Mantd. Gunn v. Roberts (1874), 22 W. R. 652. 

80. Subject to limitations — Court not court 

of equity.] — The Admlty. Ct,, although influenced 
by equitable considerations, is not a ct. of equity so 
as to allow matters foreign to the issue to be intro- 
duced in order that complete justice may be done 
between the parties : it follows rather, in pleadings 
& practice, the cts. of common law. — T he Don 
Francisco, Nos. 666, 978, post. 

Annotation Apld. Dakin v. Oxley (1864), 15 C. B. N. S. 646. 

61. .] — The Saracen, Nos. 650, 

1227, 1491, 

For full annK., see S. C. No. 050, post. 

62. Evidence — Colonial & foreign law.] — 

The Admlty. Ct. does not require the same strict 
proof of colonial (&, semhle, of foreign) law as 
a ct. of common law. Though the ct. observes the 
great principles which govern the law of evidence in 
cts. or common law & eauity, yet, in matters of 
merely technical proof, the ct. exercises a discre- 
tion, in accordance with the practice of its i)rede- 
cessors, & the great distinction between the de- 
scription of causes which come under the cognisance 
of the Admlty. Ct. & those in other cts. An Indian 
Act is sufficiently proved by a clerk of the India 
House producing a copy of the Act officially for- 
warded by the Indian Govt, to the India House. An 
order of the Lieutenant-Governor of Bengal, which, 
bylaw, must be published in the official gazette, or, 
if there is no official gazette, in some other public 
inanner, & a copy exhibited in a conspicuous place 
in the office of the conservator of each port to which 
such order relates, is not ])roved by a clerk of the 
India House only saying from a letter not pro- 
duced that there was such an order, no copy of the 
gazette or any other documentary evidence being 
lorthcoming. To prove that a person was a duly 
licensed pilot of the port of Calcutta it is sufficient 
to ^Ive in evidence that his conduct was the subject 
of inquiry before the Marine Committee at Fort 
William, which showed that he must have been a 
licensed pilot to be subject to their jurisdiction, & 
that his name was in the Pilots* Lists at Calcutta, 
although there were no certificate from the pilot 
authorities & no certified copy of the licence.-— 
The Peerless, No. 44, ante ; Nos. Ill, 1803, post. 

For full ann^i., see S. C. No. Ill, post, 

63. De minimis non curat lex.] — The Admlty. 
Ct cannot take on itself legislative functions ; it 
must administer the law as it stands, with such 


qualifications as the law permits. The ct. is not 
bound to a strictness at once harsh &; pedantic in 
application of Acts. The law permits the qualifi- 
cation implied in the ancient maxim De minimis 
non curat lex. — ^The Reward (1818), 2 Dods. 265. 


Sect. 5.— JURISDICTION IN REM AND IN 
PERSONAM. 

64. Distinction one of procedure.] — ^Where the 
Admltv. Ct. has jurisdiction, it may exercise it 
either by action in rem or in personam. Given the 
jurisdiction, the question whether the action is to 
be in rem or in personam is one of mere procedure 
(Lord Esher, M.R.). — R. v. City op London 
Court Judge, Nos. 74, 76, post. 

Annotations: — Expld. Pugslcy v. Ropkins,[1892] 2 Q.B.184, 
G. A. ; Turner v. Mersey Docks & Harbour Board, [18921 

P. 285, C. A. ; Delobbol FIlpo v. Varty (1893), 62 L. J. 

Q. B. 398. Apprvd. Mersey Docks & Harbour Board r. 
Turner. [ 1893J A. C. 468. Distd. Dlcrken v, Phllpot, [1901 1 
2 K. B. 380. Reid. Guilford v. Lambeth, [1894] 2 Q. B. 
832 ; The Normandy, [19041 P.187. 

65. Origin of distinction — Arrest of property or 
person.] — The jurisdiction of the Admlty. Ct. is to be 
exercised either by an arrest of the person of deft., if 
within the realm, or by the arrest of any personal 
property of deft, within the realm, whether the ship 
in question or any other chattel, or by proceedings 
against the real property of deft, witliin the realm 
(Fry, L.J.). — Tub Heinrich (Henricii) Bjorn 
(1885), 10 P. D. 44 ; 54 L. J. P. 33 ; 52 L. T. 560 ; 
33 W. R. 719 ; 1 T. L. R. 266 ; 5 Asp. M. L. C. 391, 
0, A. ; affd. (1886). 11 App. Cas. 270, H. L. 

Annotations: — Consd. & Ex^. The Ringdove (1886), 11 P. D. 
120 ; The Sara (1887), 12P.D. 158, G. A. Consd. The Oella 
(1888), 13 1>. D. 82, C. A. CoDSd. A Bxpld. Wostrup r. Gt. 
Yarmouth Steam Carrying Co. (1889), 43 Ch. D. 241. 
Consd. The Dictator, 11892] P. 304. Consd. A Exi^d. The 
Afrioano, 11894] P. 141. Consd, Moran Galloway t). Uzlelli, 
[1905] 2 K. B. 555; Foong Tai v. BuchhelBter, [1908] 
A. O. 458, P. C. Refd. The Beeswing (1885), 53 L. T.554. 
C. A.: The Lyons (1887), 57 L. T. 818; The Orienta 
[1894] P. 271 ; The M*' 0 ca. [18951 P. 95. C. A.; Tlie 
Veritas. [1901] P. 304. Mentd- The Andr6 Theodore (1904 ), 
93L. T.184. 


66 . 


■.] — Under the earlier practice the 


distinction between actions in personam & actions 
in rem depended upon whether the person or pro- 
perty of deft, was arrested in the first instance, & if 
deft, appeared to an action in rem, the procedure 
& effect of the action in rem became those of an 
action in personam. Actions beginning with arrest 
of the person became obsolete in practice in the 
18th century, & arrest of property merely to enforce 
appearance became rare or obsolete, though in 
theory such arrest of the person or property would 
seem still to be permissible. On the other hand, 
arrest of property over which a lien could be 
asserted became more common as the idea of a 
pre-existing maritime lien developed. The result 
was that arrest became the distinctive feature of 
the action in rem., such arrest having primarily fop 
its object the satisfaction of the creditor out of the 
property seized (Jeune, J.). — The Dictator, 
N'os. 75, 1499, post. 

Annotations: — Consd. The Rlpon City, [1897] P. 226; Tho 
Port Victor, [19011 P. 243, C. A. The Buma, [1907] I^ 
137, C. A. Redd. The Veritas, [1901] P. 304 ; The Broad- 
mayno,tl916]P.64.C. A. 

For full anna., see S. C. No, 1490,i}oaf. 

67. Action in rem — Effect on owner of res.] — 

An action in rem is not a legal procedure only & 


PART I. SECT. 5. 

67 i Action in rem— Effect on oicner 
of res ,] — The Af. S. waa hired to tow 
the N.. & in consequenoe of tho negll- 
gonoe of the master of the M. S, whilst 
so employed, & of his wilful disobodienoe 


to the order of the pilot ou tho N.. the 
latter ran foul of the S. F., considerable 
damage being done to both. The S. F. 
took proooodings against tho N. for tho 
damage sustained. Sc an action in rem 
was brought (ponding the proceedings 
taken by the S, F.) by the N. against 


the M, S. to recover damages, including 
any daraiges that the N. might have 
to pay to the owners of tho S, F. The 
towage contract of the M. iS. was that 
her proprietors should not be respon- 
sible in any ciroumstanoes for damage 
to any vessel whilst being towed. 
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solely against the property, but it is a procedure in- 
directly, if not directly, impleading the owner of the 
property to answer to the judgment of the ct. to the 
extent of his interest in the property (Brett, 
L.J.). — The Parlbment Belge, No. 140, post 

Annotations : — Comd. & Apld. Strousbergr v. Costa II' ca Ro- 
publio (1880), 44 L. T. 199, C. A. Oooid. The Newbattle 
(1885), 10 P. b. 33, C. A. ; The Longford (1889), 14 P. D. 
34, C. A. B«ld. The Dictator, (18921 P.304. CoMd. S.S. 
Utopia V, S.S. Primula, [1893] A. C. 492, P. C. Consd. & 
Apld. Migholl V. Johore, [1894] 1 Q. B. 149, C. A. Consd. 
Musurus Bey v. Qadbau, [1894] 2 Q. B. 352, O- A. Apld. 
The Jassy, (1906] P.270. Consd, The Burns, [1907] P. 137, 
C. A. Apld. The Broadmayne, [1916] P. 64, C. A. Refd. 
Morgan v. Castlegato S.S. Co., [1893] A. C. 38 ; The Ripon 
City, [1897] P. 226 ; South African Republic v. La Com- 
pagnie Franco-Beige du Chemin de Fer du Nord, [1898] 1 
Oh. 190 ; Re Republic of Bolivia Exploration Syndicate, 
11914] 1 Ch. 139. 

For full anna., see S. C. No. 140, post. 

68. Effect of appearance.] — The Dictator, 

No. 1368, post 

09 , ,] — An action commenced as an 

action in rem continues throughout as an action in 
rent unless its character is altered by amendment or 
order of the ct. or under the Rules of Ct. I do not 
think it becomes an action in personam when the 
owner of the res appears & gives bail (Bankes, L.J.) 
— The Broadmayne, Nos. 131, 705, 1262, post 
For full anna., see S. C. No. 131, post. 

7 Q, To enforce maritime lien.] — The right 

to enforce a maritime lien for damage is different 
from the ancient right of arrest to compel appear- 
ance & security in this, that it is confined to the 
property by means of which the damage is caused, 
may be enforced against that property in the 
hands of an innocent purchaser (Gorell 
Barnes, J.).— The Ripon City, [1897] P. 226; 
66 L. J. P. 110; 77 L. T. 98; 13 T. L. R. 378 ; 
8 Asp. M. L. C. 304. 

Anruytations Eefd. The Hopper No. 66, [1900] P. 34 ; The 
Marie Glaeser, [1914] P, 218 ; The Sarpon, [1916] P. 306, 
(]. A. Mentd. The Snark, 11899] P. 74; The EImville, 
[19041 P. 310. 


74. Action in personam — Personal jurisdiction.] 

— ^There is considerable authority for holding 
that the Admlty. Ot. did exercise a jurisdiction in 
personam in certain cases. It did so whenever 
there was a remedy by proceeding in rem ; but then 
it limited the damages recoverable to the value of 
the res. It exercised a personal jurisdiction in the 
nature of a disciplinary authority, as for assaults by 
the officers of a ^p upon the high seas, where there 
was no jurisdiction in rem (Kay, Li.J.). — R, v. 
City op London Court Judge, [1892] 1 Q. B. 273, 
C. A. S. 0. No. 64, ante ; No. 76, post. 

Annotations : — ^Bzpld. Pugsloy v. Ropkins, [18921 2 (J. B. 184, 
C. A. ; Turner v. Meraey Docks Sc Harbour Board, [1892] 

P. 285, C. A. : Delobbel Fiipo v. Varty (1893), 62 L. J. 

Q. B. 398. Apprvd. Mersey Docks Sc Harbour Board v. 
Tumor, [18931 A. C. 468. Distd. Diorken r, Phllpott, 
11901] 2 K. B. 380. Refd. Guilford v. Lambeth, [1894] 2 
Q. B. 832 ; The Normandy, [1904] P. 187. 

75 , Limits of Jurisdiction.] — The cts. of 

common law always clearly drew the distinction be- 
tween the case of the Admlty. Ct. having jurisdic- 
tion by reason of hypothecation or lien, or other 
reason, over a res^ & that ct. seeking to exercise 
jurisdiction against individuals personally, with 
regard to whom no such jurisdiction in the view of 
the cts. of common law existed, & wliile they allowed 
the action to proceed in regard to the former 
matter, prohibited it as to the latter (Jeune, J.). 
— The Dictator, No. 66 , ante ; No. 1499, post. 

For full anns., see S. C. No. 1499, ryost. 


Sect. 6 . -DEVELOPMENT OF THREE CONDITIONS 
OF lURISDICTION. 

See also under Part II., post. 

Sub-sect. 1. — Things subject to Jurisdiction. 


71. Not within PubUc Authorities Pro- 

tection Act, 1893 (c. 61).] — ^An action in rem to 
enforce a maritime lien for damage caused by 
collision is not an action against any person witliin 
the above Act, & such action will lie although 
commenced more than six months after the date of 
the negligence causing the collision. — The Burns, 
[1907] P. 137 ; 76 L. J, P. 41 ; 96 L. T. 684 ; 71 
J. P. 193 ; 23 T. L. R. 323 ; 51 Sol. Jo. 276 ; 5 
L. G. R. 676 ; 10 Asp. M. L. C. 424, C. A. 

72. Not within private Act requiring 

notice of action.] — By 6 & 7 Will. 4, c. 100, s. 8 , no 
action was to be brought in which the City of Dublin 
Steam Packet Co. should be liable for any damage 
to any ship against such co., unless a month’s 
notice in writing should have been given to the 
co. : — Held : the word action ” in the above sect, 
did not apply to an action in rem, — The Longford 
(1889), 14 P. D. 34 ; 58 L. J. P. 33 ; 00 L. T. 373 ; 
37 W. R. 372 ; 5 T. L. R. 256 ; 6 Asp. M. L. C. 
371, C. A. 

Annotation : — FoUd. The Burns, [1907] P. 137, C. A. 

73. S, P, The Mullingar (1872), 26 L. T. 326 ; 
1 Asp. M. L. C. 253. 

Annotation : — Apprvd. The Longford (1889), 14 P. D, 34, 

C. A. 


A, In General, 


76. Three conditions to be considered.] — In deter- 
mining whether the Admlty. Ct. has jurisdiction, 
three things have to bo considered — the locality, the 
subject-matter of complaint, & the pei’son with 
regard to whom the complaint is made. If any of 
the three is wanting, the Admlty. Ct. may not have 
jurisdiction (Lord Esihsr, M.K.). — R. v. City of 
London Court Judge, Nos. 64, 74, ante. 


Annotations : — ^Ezpld. Pugsley v. Ropkins, 1892] 2 Q. B. 184, 
C. A. ; Turner v. Mersey Docks & Harb:)ur Board, [1892] 

P. 285, C. A.; Delobbel Fiipo v. Vurty (1893), 62 L. J. 

Q. B. 398. Apprvd. Mersey Docks Sc Harbour Board v. 
Turner, 118931 A.U.468. Distd. Dierken v. Phllpott, [1901] 
2 K. B. 380. Beld. GuUford v. Lambeth, [18941 2 Q. B. 
832 ; The Normandy, [1904] P. 187. 


77. Things arising upon high seas,] — The 

Admlty. Ct. has no power over any cause at land, 
for both by the nature of the ct. & by the Act, 
it is only to meddle with things arising upon th(^ 
high seas. Further, these things at the sea done 
must be also of the same nature & respect ; & if 
a man should make an obligation at sea for se- 
curity of a debt growing before at land, or should 
make a promise to pay same, this cannot be sued 
in the Admlty. Ct., but it is otherwise in the 


whether same should have happened 
through default of the master or other 
sailors, etc., of the M. S., ot tlirough 
the incompetence of the pilot In charge : 
— Held : the clause was a sufficient 
answer to the suit ; for, although in 
every case of a proceeding in rem the 
suit is directly against the ship itself, 
still the owner of the sliip must always 
be considered as indirectly impleaded.— 
The Mart Stuart v. The Nevada 


(1884), I. L. R. 10 Calc. 866.- 

IND. 

71 i. Not within Jet limiting 

time for proceeding against munici- 
pality .] — The statutory provision limit- 
ing to one year the bringing of actions 
against a municipality does not apply 
to actions in rem in the Admlty. (;t. — 
Kennedy v. The Surrey (1905), 11 
B. C. R. 499.— CAN. 


74 i. Action in personam—N on-pay- 
ment of freight — Monition against con- 
signee.X — A monition was granted 
against a oonslgnoo. to compel bis 
appearance in a case of breach of 
charter party by non-payment of freight. 
—The Consul (I860), 3 L. T. 58. — • 
IR. 

74 li. H. P. I’HE Catherine Sc 
ALICE (1860), 3 L. T. 58.— IR. 
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Sect* 6 . — Development of three conditions of juries 
diction : Sub-sect 1, A, B- C, ; Suh-sect, 2, A,] 

case of a pledge by the master for necessaries. — 
BRIDOEMAn’s Cabb (1614), Hob. 11 ; 80 E. R. 
102; sub nom, Barnard v, Beidgisman, Moore, 
K.B.918. 

AniuMions : — Ezpld. Manby Scott (1602). O. Bridcr. 229. 
Befd. Johnson v. Shlppin (1703), 1 Salk. 35 ; Yates r.Hall 
(17S5), 1 Term Rep. 73, 

B. Things done upon the Seas. 

(a) Contracts. 

78. Contracts made at sea.] — If a ship lies at an- 
chor & wants victuals & sends to land to S. to bring 
them, & thus the contract is made on the sliip, then 
the contract is made at sea, & the Admlty. Ct. has 
jurisdiction ; but it is otherwise if the contract was 
made entirely on land & the victuals afterwards 
sent to the ship. — G odfrey’s Case (1626), Lat. 11 ; 
82 E. R. 249. 

AnnotaiUm : — Reid- London Corpn. v. Cox (1867). L. R. 2 
H. L. 239. 

79 . Release on land.]—If a suit be in the 

Admlty. Ct. upon a contract made at sea, & deft, 
plead a release, or a gift after the coming to land, 
that ct. may inquire & try this issue. — ^A nok. 
(1698), Gouldab. 114 ; 76 E. R. 1032. 

80. Contracts made on land.] — The master of a 
ship entered into a contract with merchants to 
supply provisions & provide mariners for a voyage. 
On their refusal to pay what they had agreed to i)ay 
he sued them in the Admlty. Ct., & defts. moved for 
a prohibition on the ground that the contract being 
made on land, the Admlty. Ct. had no jurisdiction ; 
— Held : (1) a prohibition would lie ; (2) prohibi- 
tions wore not discretionary but were ^antable cx 
debito JusHticc. — Woodward v. Bonithan (1661), 
T. Raym. 3 ; 83 E. K. 2. 

AnnofatUm — Apprvd. Martin tJ.Ma<5lionocliie(1879), 40 L. J. 
g.B.O.C.A. 

81 • Contracts made on land abroad — Necessaries 
— Hypothecation bond.] — If the master of a ship 
take up moneys during the voyage at any jilace 
abroaa for necessaries wanted super altum mare, 
& hypothecate the shij), the pawnee may sue on the 
hypothecation bond in the Admlty. Ct., although 
it was given at land, — C osbart v. Lawdley (1088), 
3 Mod. Rep. 244 ; 87 E. R. 159. 

A niwtaiion : — Ezpld. & Folld. Johnson r. Shippen (1703), 2 
L(l. Raym. 082. 

(6) Torts. 

82. Torts committed on high seas.] — The 

Admlty. Ci. has original jurisdiction over torts 
committed on the high seas. — T he Sarah, No. 83, 
post. 

Annotations PurklB v. Flower (1873). L. H. 9 Q. B. 

lU. OonBd. H. V. city of London CXJurt Judge, [18921 1 
Q. B. 273, 0. A. ; Turner v. Mersey Docks & Harbour 
Board, [1892] 285, C. A. ; Mersey Docks & Harbour 

Board r. Turner, [1893) A. C. 468; Davldsson v. Hill, 
(19011 2 K. B. 606. Reid. The Englishman & The 
Australia, [1894] P. 239 : The Veritas, [19011 P. 304. 

33 , Damage done.] — The Admlty, Ct. has 

original jurisdiction over a collision on the high 
seas where the vessel doing the damage was a keel, 
or vessel without masts, usually propelled by a pole. 

The ct. has original jurisdiction, because the 
matter complained of is a tort committed on the 
high seas- It is not necessary to refer to any stat. ; 
it is immaterial whether the vessel doing the 
damage was a sea-going vessel, or by what moans it 
was navigated (Dr. Lushington). — The Sarah 
( 1862), Lush. 649. S. 0. No. 82, ante. 

Annotations: — Apld. Purkis v. Flower (1878), L, R. 9 Q. B. 
114. Oonid. H. V. City of London Court Judge, [1892] 1 
Q. B. 273, C. A. ; Tumor v. Mersy Docks & Harbour 


Board, (18921 P. 285, C. A. ; Mersey Docks & Harbour 
Board n. Tumor J1 8931 A. C. 468 ; Davidsson v, HiU, [19011 
2 KB. 606. Retd. The Englishman & The Australia, 
[1894J P. 239 ; The Veritas, (19011 P. 304. 

84. Assault.] — In a civil suit on the part of 

a passenger against the master for assaulting him on 
the high seas during a passage from the West Indies 
to England ; — Held: (1 ) the injury was done on the 
high seas ; (2) the Admlty. Ct. had jurisdiction to 
entertain the suit. — The Ruckers (1801), 4 Ch. 
Rob. 73. 

Annotations: — Consd. The Sylph (1867), L. K. 2 A. & E. 24; 
R. e. City of London Courl Judge,( 189 2] 1 Q.B.273,C. A. ; 
Mersey Docks & Harbour Board r. Turner, [1893] A. C. 
468 ; DaTidsson v. Hill, [19011 2 K. B. 606. Reid. The 
Franconia (1877), 2 P. D. 163, C. A. 

C. Ships and certain other Properly. 

86. Barge.] — ^The Bilbao, Nos. 476, 507, 724, 
771, post. 

86. .] — In a jury trial for loss by the sinking 

of a barge from a vessel listing over upon her 
through carelessness, one of the jury thought it a 
case more fit to be tried by the Admlty. Ct., m which 
opinion Lord Campbell joined, & expressed a hope 
that the jurisdiction of that ct. would be extended 
to all barges. — Storks v. Forrest (1851), 3 L. T. 
68, Shipping Gazette. Apr. 11. 

87. .] — The Malvina, Nos. 476, 487, post. 

For full anns., see H. (‘. No. 487, post. 

88. Hulk — ^Floating warehouse.] — A hulk re- 
taining the general appointment of a ship registered 
as a British ship & hoisting the British ensign, al- 
though only used as a floating warehouse, is primCi 
facie sutRciently a British ship to be within M.S. 
Act, 1854 (c. 104), s. 267, & a crime committed 
thereon is within the jurisdiction of the Admlty. — 
R. V. Armstrong (1875), 13 Cox, C. C. 184. 
Annoiaiion .-—Reid. R. v. Kcyn (1876), 2 Ex. I). 63, C. C. R. 

89. Hopper barge.] — JJ. awarded salvage in 

respect of services rendered to a hopper barge, 
which had been found adrift, without any person 
on board of her, in the Wash about 3 miles from 
Boston. The barge was not furnished with any 
means by which she could be propelled, & was 
used for dredging purposes ; — Held : ( 1 ) the barge 
was a “ ship in distress on the shore of a sea or 
tidal water ” within M. S. Act, 1854 (c. 104) 
s. 458 ; (2) the JJ. had jurisdiction to award 

salvage.—TuE Mac (1882), 7 P. D. 126 ; 51 L. J. P. 
81 ; 46 L. T. 907 ; 4 Asp. M. L. C. 585, C. A. 

Annotations CoiWd. The Gas Float Whitton (No. 2), [1896] 
P. 42. C. A.; The Fulham (1899), 81 L. T. 19. C. A.; Poolo 
Harbour Oommrs. v. Pike (1901), 17 T. L. R. 251. FoUd. 
Tho Mudlark. [19111 P. 116. Reid. Corbett v. I^earoe, 
[1904] 2 K. B. 422. 

90. Gas float.] — The jurisdiction of the Admlty. 
over salvage does not extend to all property 
exposed to perils of the sea & used to assist 
navigation. 

A gas float, shaped like a boat, but neither in- 
tended nor fitted to be navigated, was moored in 
tidal waters to give light to vessels & went adrift 
in a storm ; — Held : not being a ship or part of a 
ship or of her apparel or cargo the structure was not 
the subject of a claim for salvage within Admlty. 
jurisdiction. — Wells v. Gas Float Whitton 
(No. 2) (Owners), [1897] A. C.337 ; 66 L. J. P. 99 ; 
76 L. T. 663 ; 13 T. L. R. 422 ; 8 Asp. M. L. C. 
272, H. L. S, C. No. 1743, post. 

Annotations: — Oonid* Tho Craighall, [19101 P. 207, C. A.; 
Tho Upoorno, [1912] P. 160. 

91* Wreck.] — ^Where any portions of a wrecked 
vessel have been recovered, the mariners are en- 
titled to sue against the proceeds for thett wages, 
though no fi^ight has been earned ; & their title is 
not divested by the circumstance that the portions 
of the ship wmch have been preserved were pre- 
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served not by the exertions of the crew, but by 
third persons. — The Keliance (1843), 2 Wm. Rob. 
119 ; 2 Notes of Cases, 347 ; 7 Jur, 642 ; suh nom. 
The Alliance (1843), 10 L. T. 913. S. C. No. 424, 
poet, 

92. Raft of timber.] — On a motion for a moni- 
tion calling upon the owner of a raft of timber 
which was found flotsam in Yarmouth harbour to 
show cause why salvage should not be awarded for 
the rescue & preservation of same : — Held : the 
ct. did not possess jurisdiction over the subject- 
matter \mder Admlty. Ct. Act, 1840 (c. 66), s. 6. — 
The Large Raft op Timber (1844), 2 Wm. Rob. 
251 ; 8 Jur. 154. 

^nno#a«o«fl .-—Distd. The Mac (1882), 46 L. T. 907, C. A. 

Apia. The Gas Float Whltlon (No. 2), [1896] P. 42 C. A. 

Reid. Tho Gas Float Whitton (No. 2), [18961 P. 301. 

93. Timber broken loose.} — Timber which has 
broken loose from its fastenings in a harbour, & 
found floating upon the sea 3 miles distant by 
persons who do not know whence it came, is not 

flotsam ** so as to entitle the finders to salvage 
under M. S. Act, 1854 (c. 104), & an order made 
by JJ. awarding salvage will be made without 
jurisdiction. — Palmer v. Rouse (1858), 3 H. & N. 
606; 27 L. .T. Ex. 437; 31 L. T. O. S. 220; 22 
J. P. 773; 6 W. R. 674. 

^nnotoftcm;— Refd.The Gas Float Whitton (No. 2), [1896] 

P. 42, C. A. 

94. Payment in lieu of ball — ^Not proceeds of 
ship.]— 'In order that the Admlty. Ct. may entertain 
a suit of limited liability under the powers of M. S. 
Act, 1854 (c. 104), s. 614, & Admlty. Ct. Act, 1861 
(c. 10), s. 13, the ship or proceeds thereof must, 
at commencement of the suit, be under arrest & | 
under the control of the Admlty. Ct. Payment into | 
the registry of a sum in lieu of bail m a cause i 
of damage cannot be taken to represent the ship ’ 
or proceeds within the Act of 1861. The term 
“proceeds of a ship “ is, in the practice of the 
Admlty. Ct., a technical expression, meaning the 
fimd arising from the sale of a ship. — James v, 
London & South Western Ry. Co. (1872), 
L. R. 7Ex. 287; 41 L. J. Ex. 186 ; 27L.T. 382; 
21 W. R. 25 ; 1 Asp. M. L. C. 428. S. C. No. 23, 
ante ; No. 673, post, 

Amnotalion : — Consd. The Franconia (1877), 2 P. D. 103, 

C. A. 

95. Ship’s stores sold privately — Proceeds of 
sale.] — The Optima, No. 1709, poet. 

For full anns., see S. C. No. 1709, post. 


Sub-sect. 2. — Limits of Locality. j 

A, British Dominions, | 

96. Not within body of county.] — The authority | 
of the admiral is limited to the high seas. The ! 
vice-admiral of York has no jurisdiction to cause j 
people to appear before him for things done in ! 
the body of the county, as for not repairing the i 
banks of a river which is within the body of a ; 
cmmty. — Empringham’s Case (1611), 12 Co. Rep. : 
84; 77E. R. 1361. 

97. .] — H. & others were sued in the 

Admlty. Ct. ; they were owners of a ship & sent it to 
the Inmes to trade, &> the mariners uppn the high 
seas committed piracy, & when the ship returned i 


the admiral seized It in the Thames. Prohibition 
was prayed, & was granted because the seizure was 
withm the body of a county. — H ildebrand’s Case 
( 1616), 1 Roll. Rep. 285 ; 81 E. R. 488. 

Annotation: — ^Befd. London Corpn. v. Cox (1867), L. II. 2 
I H. L. 239. 

98. .] — ^A Dutch ship was wrecked in a 

creek of the sea within the body of the county of 
Dorset ; the sailors claiming that the goods on the 
ship were perishable obtained a commission of sale 
from the Admlty. Ct. to sell them, & the real 
owners brought supersedeas to prevent such sale & 
prayed prohibition. This was granted because the 
cause of action accrued within the body of the county 
& the Admlty. Ct. had no jurisdiction therein. The 
sale of the goods was proper as they were about to 
perish.— O ulliveb v. Brand (1668), 2 Sid. 81 ; 82 
E. R. 1268. 

99. .] — ^Prohibition was granted against the 

Admlty. Ct. on the suggestion that a wreck 
derelict near a harbour in Norfolk was witliin the 
body of a county. — ^Admiral v, Linsted (1664), 1 
Sid. 178 ; 82 E. R. 1042. 

100. .] — The Admlty. Ct. cannot exercise 

jurisdiction in civil cases, on causes of action 
arising infra corpus comitatus. 

In a cause of collision happening in the Humber, 
20 miles from the main sea, but within the flux & 
reflux of the tide, Sc at about three-fourths flood, 
the protest of defts. to the jurisdiction of the ct. was 
sustained upon proof that the site was infra corpus 
comitaiu8,—TiiK Public Opinion (1832), 2 Hag. 
Adm. 398. 

Annotation : — Distd.Tbe Raft of Timber (1844), 2 Wm.Rob. 

251. 

101. In river.] — ^A ship anchored at Limehouse 
is not within the Admlty. jurisdiction. — ^T hb 

, Violet (Violett) v. Blague (Blake) (1618), Cro. 

! Jac. 614 ; 2 RoU. Rep. 49 ; 79 E. R. 439. 

j 102. .]— Chapel Sand was held to be in the 

I river, Sc not within the jurisdiction of the Admlty. 
i Ct. Cases of collision occuning there ought to be 
tried by a common law ct. within the county of 
Essex. — T he Eliza Jane, No. 103, post. 

Annotation: — CoDSd. Tho Bilbao (1860), Lush. 149. 

103. Below bridges.] — The Admlty. Ct. has 

rimd facie a general jurisdiction from the lowest 
ridges down to the sea, though there possibly may 

I be a concurrency of jurisdiction or even an exclu- 
sive jurisdiction of the Ct. of Conservancy, which 
may oust the Admit y. jurisdiction, but until that is 
clearly made out the ct. will not sustain a protest to 
the jurisdiction of the Admlty. Ct. on the ground 
iiiat the collision (the subject-matter of the cause) 
took place as was admitted within the jurisdiction 
of the Ct. of Conservancy. — ^T he Eliza Jane 
( 1836), 3 Hag. Adm. 336. S. C. No. 102, ante. 
Annotation: — Consd. The Bilbao (1860), Lush 149. 

104. S, P. The Elleanor (1805), 6 Ch. Rob. 39. 

Annotations : — Consd* Tho Eliza Jane (1836), 3 Adm. 

335. Hentd. The Repeater r. The Bragu, of Krayeroo 

(1866), 14 L. T. 25S. 

105. Between high Sc low watermark.] — A. sued 
B. in the Admlty. Ct. for the taking vi et armis of 
three ships of his in the haven of BrisiDl. The 
taking was alleged to be ujion the high seas, 
within the admiral’s jurisdiction, but was in fact 
inter fluxem et refluxum aquee, A. having obtained 
£700 damages ; — Held : he must repay the damages 
to B., A.’s remedy being at common law, and not 


PART I. SECT. 6. SUB -SECT. 2.— A. 

a. Canadian laJces ,] — Tho Admlty. 
jnrlsdiotion includes tho Groat Lakes of 
Oanada.-~IL r. Sharp (1869), 5 P. R. 
186.— CAN. 


b. .1 — Canadian Admiralty Cts., 

having; the same jurisdiction over the 
like places, persons, matters, 8z things 
as the High Ct. of Admlty. in Englond, 
have Jurisdiction to try a maritime 
question of collision between foreign 


I ships on the Great Lakes.— The D. C. 
I Whitnkv V. St. Clair Navigation Co. 
I (1907), 38 S. C. R. 303 ; 27 C. L. T. 
I 224 ; 10 Ex. C. R. 1 ; 6 0. W. R. 302.— 

i CAN. 
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SecU ^,—Devehypmenl of three conditions of juria^ 
diction : Suh^se ct 2, A, B. C. ; Sub-sect. 3, A.] 

in the Admlty. Ct. — ^B urton v. Put (1428), 4 Co. 
Inst. 138. 

Annotaiion ;~ReId.Morifan r Crawshay (1871), L. R 5 11. L. 
304. H. L. 

106. .} — The space between high & low 

water marks is divisum itnperium ; when the tide 
csovers it, it is sea ; when it recedes, it is again land 
&; within the jurisdiction of the manor. — H. v. Two 
Casks op Tallow, Nos. 618, 824, post. 

Annotaiiami :—Consd- & Diitd. The Pauline (1845), 2 Wm. 

Rob. 358; CoDBd. The Olympic, [1913 J P. 92, C. A. 

107. .] — Semble: the jurisdiction of the 

Admlty. subsists at the time when the shore is 
covered with water ; the jurisdiction of the com- 
mon law when the land is left dry. — T he Pauli^je, 
No. 825, post. 

108. -] — The part of the seashore comprised 

between high & low- water mark forms part of 
the body of the adjoining county, the JJ. of which, 
& not the Admlty., have jurisdiction to take 
cognisance of offences there committed, whether or 
not committed when the shore is covered with 
water. — E mbleton v. Biu>wn (1880), 8 E. & E. 
234; 30 L. J. JM. C. 1 ; 8 .Tur. N. 8. 1208; 121 
E. R. 429. 

109. Strait between lands of same county — 
Solent.] — A stemnship was charged with damage to 
a vessel by collision in the Holent. Prohibition was 
awarded to the Admlty. Ct. — T he Lord of the 
Isles (undated), cited in 2 Ilag. Adm. 402. 
Annoiation :---Reid. The Public Opinion (1832), 2 Hag. 

Adm. 398. 

110. .] — ^Water running between two 

lands belonging to the same county, as in the 
case of the Holent, may still be considered as the 
high seas. — T he Saxonia, The Eclipse (1881),! 
Lush, 410 ; 15 Moo. P. (’. (), 2(i2 ; 31 L. J. P. M. & 
A. 201; 8L. T. 8; 8 Jur. N. 8. 315; 10 W. H. 
431 ; 1 Mar. L. C. 192 ; 15 E. 11. 498, P. 0. 

AnnoUUionfi .‘—Cotad, The Wild Ranger (18(i2), LuhIi. 553 ; 
R. r. Keyii (1870), 2 Ex. 1). (53, C. C. R. ; Mentd- The 
Amalia (iSd.'i), Rrowii. & Liwh. 161, P. C. The «cotia 
(1 8G9), 20 L. T. 375 ; The InduHtrie (1871), L. R. 3 A. & E. 
303j The Fanny M. CVirvlll (1885), 13 App. Cas. 455, ii., 

111. Places within British dominions abroad.} — 

Upon the arrest of a ship within the Admlty. Ct.’s 
jurisdiction, the power of that ct. extends to acts 
done on the high seas, & to places within the 
British dominions abroad. — ^T he Peerless ( 1880), 
Lush. 30 ; 29 L. J. P. M. & A. 49 ; 2 L. T. 25 ; affd. 
Lush. 103, P. 0. H. V. Nos. 44, 82, ante; No. 1803, 
post. 

Annotations :-^Vlentd. Tlic TnoUcian (1907), 76 L. J. P, 80, 
C. A. ; The Ap *, [1916J P. 303, C. A. 

112. Ouster of Jurisdiction — Onus of proof.] — 

Where the ancient jurisdiction of the ct. is re- 
stricted by Act of Parliament, the burden is on 
those ^ who wish to avail themselves of the re- 
striction to give full proof of the circumstances 
(e.p., the distance of 3 miles from the shore) which 
lay the ground for the restriction, & in case of 
doubt the ct. will not consider its jurisdiction 
ousted. — T he Argo (1858), Sw. 112, 

Annotations : — Apld. Oouoral Iron Sorow Collier Co. r. 
Sohurmaims (1869). 29 ]<,. J. Cli. 877. Refd. The Euipirc 
Queen (1869), 20 L. T. 88. 

118. .] — To oust the ct, of its municipal 

jurisdiction, it lies upon deft, to prove the vessel 
was at a distance from shore to which the powers of 
the ct. do not extend. — T he Gertrude (1861), 80 

L. J. P. M. & A. 130. 

2?. Foreign Roads, Rivers, and Lands. 

114. Foreign roads.] — Goods were seized on 
board a ship lying at anchor off an African port. 


On pltf. suing in Admlty, deft moved for a prohibi- 
tion on the ground that the ship was in a port, & 
every port is in the corpus of the land & not on the 
salt sea ; — Held : the prohibition must be denied, 
as there was no port, but only roads, which are not 
on the body of ttie land, but in the sea. — Willets 
V. Newport (16151 1 Roll. Rep. 250 ; 81 E. R. 467. 

115. Foreign tidal river — Below bridges — ^British 
ships.] — The Admlty. jurisdiction of England ex- 
tends over British vessels, not only when they are 
sailing on the high seas, but also when they are in 
the rivers of a foreign territory at a place below 
bridges, where the tide ebbs & flows, & where great 
ships go. 

A ship in the Garonne, within French territory 
at a place below bridges, where the tide ebbed & 
flowed & great ships went : — Held : within Admlty. 
jurisdiction. — R. v. Anderson (1888), L. R. 1 
C\ C. R. 181 ; 38 L. J. M. 0. 12 ; 19 L. T. 400 ; 
33 J. P. 100 ; 11 Cox, C. C. 198. 

Annotations :~Apld. The M. Moxham (1875), 1 P. D. 43. 

DlBtd. The M. Moxham (1876), 1 I*. D. 107, C. A. Apld. R. 

V. Keyn (1876), 2 Ex. D. 63, C. C. R. ; R. v. Carr (1882), 

10 Q. B. D.76; The Mecca [1895 J P.95, C.A. Mentd. The 

IMnoess Royal (1870), L. R. 1 A. & E. 41 ; Boli-via Re- 
public r. Indemnity Mutual Marine Ashcc., (1909] 1 K. B. 

785, C. A. ; Brown r. Burt (1911), 81 L. J. K. B. 17, C. A. 

116. .] — ^A British ocean-going 

merchant sliip was lying afloat in the ordinary 
course of her trading, in the river at Rotterdam in 
Holland, moored to the quay. The place where 
the ship was lying was in the open river 18 or 18 
miles from the sea, but within the ebb & flow of the 
tide. There were no bridges between the ship & 
the sea, & the place where she lay was one where 
large vessels usually lay. Certain securities having 
been stolen from the ship : — Held : the larceny 
took place within the jurisaiction of the Admlty. of 
England. — R. v. Carr & Wilson (1882), 10 Q. B. 

D. 78 ; 52 L. J. M. C. 12 ; 47 L. T. 450 ; 47 J. P. 
38 ; 31 W. R. 121 ; 4 Asp. M. L. C. (504 ; 15 (^ox, 
C. C. 129, C. C. R. 8. C. No. 123, post. 

Annotation : — Apld. The Mecca, fJ895] J\ 95, C. A. 

117. Foreign river — ^Foreign parties.] — Semble : 
the ct. has no jurisdiction in a foreign river, the 
cause being between foreigners. — T he Ida, Nos. 
1597, 1807, post. 

118. Cause of action arising on foreign land.] — 

The Spanish ambassador libelled deft, in the 
Admlty. Ct. because he cut certain wood in Spain 
& brought it to P]ngland : — Held .* ( 1 ) the cause of 
action was not within the juiisdiction of the 
admiral; (2) prohibition must be granted ; (3) the 
ambassador might sue in K. B. — Spain (Ambas- 
sador) V. PouNTEs (1614), 1 Roll. Rep. 133; 81 

E. R. 381. 

Annotation : — Cousd. Spain i\ Hullctt (1828), 2 Stale Tr. 

N. S. 305. 

119. .] — ^An action for suing in Admlty. 

where the cause arises upon land may be brought 
by bill, notwithstanding 18 Eliz. c. 5 ; but it must 
bo stated in pariibus transmarinis. — ^Ball v. Tre- 
LAWNY (1641), Cro. Car. 803 ; 79 E. R. 1119. 

C* Former Criminal Jurisdiction. 

See, generally. Criminal Law & Procedure. 

120. Not crime within realm. ]^The admiral 
ought not to meddle with anything done within 
the I'ealm, but only with things done upon the 
sea. If a man be killed or slain within the arms of 
the sea where a man may see from one part of the 
land to the other, the coroner shall inquire of 
it, & not the admiral. — ^Admiralty Case (1609), 
13 Co. Rep. 61 ; 77 E. R. 1461, S. C. No. 161, 
post. 

121. Not crime udthin body of county.] — ^The 
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Admlty. Ct. has no jurisdiction in case of robberies 
on the Thames, this being within the body of a 
county. — R. r. Marsh (1615), 3 Bulst. 27 ; 81 
E. R. 23. S. C. No. 639, post 

122. Crime — Ship on high seas.] — ^A ship was 
lying off Wampa, wliich was on a river 20 or 30 
miles from the sea. No evidence was given as to 
the tide flowing there or not. Goods having been 
stolen from the ship : — Held : there was sufficient 
evidence that the ship was on the high seas to 
give the Central Crimmal Ct. jurisdiction. — R. r. 
ALLEN (1837), 7 C. & P. 604 ; 1 Mood. C. C. 494. 

Annotations Distd. n. V. HuRThos (1857). 7 Cox, C. C. 301, 

C. C. R. Apld. R. V. Anderson (1868), lu R. 1 C. C. 11. 

161. Mentd. R- V. Carr (1882), 10 Q. B. D. 76. 

123. British ship — Foreign tidal river — 

Below bridges.] — R. r. Carr & Wilson, No. 116, 
ante* 

— Not British ship — On high seas.] — 

A murder was committed on the high seas, the 
ship being foreign- built, & the crew foreign. The 
murderer being brought to England & indicted, 
the ship’s register was produced, which stated 
that the owner resided in London. But it was 
proved he was an alien born, &; no naturalisa- 
tion or denization was proved: — Held: (1) the 
primd facie evidence contained in the register 
was rebutted; (2) the ship not being shown to 
be a British ship, the ct. had no jurisdiction to try 
the prisoner. — R. v. Bjornsen (1865), Le. & Ca. 
645 ; 6 New Rep. 179; 34 L. J. M. C. 180 ; 12 L. T. 
473; 29 J. P. 373; 11 Jur. N. S. 589; 13 W. R. 
064 ; 10 Cox, C. C. 74 ; 2 Mar. L. C. 210, C. C. R. 

125, Within three miles of shore — 

Foreigner.] — The prisoner was indicted at the 
Central Criminal Ct. for manslaughter. He was 
a foreigner & in command of a foreign ship, 
passing within 3 miles of the shore of England 
on a voyage to a foreign port ; & whilst within 
that distance his ship ran into a British ship 
& sank her, whereby a passenger on board the latter 
ship was drowned. The facts of the case were such 
as to amount to manslaughter by English law : — 
Held : the Central Criminal Ct. had no jurisdiction 
to try prisoner for the offence charged, on the 
grounds (1) that prior to 28 lien. 8, c. 16, the 
admiral had no jurisdiction to try offences by 
foreigners on board foreign ships, whether within 
or without the limit of 3 miles from the shore of 
England ; that that & the subsequent Acts only 
transferred to the common law cts. & the Central 
Criminal Ct. the jurisdiction formerly possessed by 
the admiral ; (2) that by the principles of inter- 
national law, the power of a nation over the spa 
within 3 miles of its coast isonlyfor certain limited 
purposes; & that Parliament could not, con- 
sistently with those principles, apply English 
criminal law within those limits. — R. v. Keyn 
(1876), 2 Ex. D. 63 ; 46 L. J. M. C. 17 ; 41 J. P. 
617 ; 13 Cox, C. C. 403, 0. C. R. 

Annotaiimis : — Apld. Harris v. The Franconia (1877). 2 

C. P.D. 173. Diltd.&Dbtd.H.tJ.Dudley .l884 .14Q.B D. 

273 Dbtd. The Mecca (1894), 11 R. 742. Gonsd. & Dbtd. 

Carr v. Fraois Times, [19021 A. C. 176. CoiUd* Heoretory of 

State for India V. Sri Rajah CJhelikani Rama Ra8(19]6), 85 


L. J. P, C. 222. BeZd. Blackpool Pier Co. & South Blackpool 
Jetty Co. V. FJyde Union Assmt, Com. (1877), 41 J P. 344 ; 
Direct United States CJable Co. v, Aiiglo ‘American Tele- 
graph Co. (1877), 2 App. Cos. 394, P. C. ; Chartered Mer- 
oaiitilo Bank of India, London & China e. Nothorlands 
Steam Navigation Co. (1883), 10 Q. B. D. 521, C. A.; 
Badisoho Anilin und Soda Fabrlk v. Johnson Sc Basic 
Chemical Works, Bindsohodler, 11897] 2 Ch. 322, C. A. • 
Davidsson v. Hill, [1901] 2 K. B. 606 ; Denaby & Cadoby 
Urban Collieries v. Anson, [1911] 1 K. B. 171,C. A. ; A.-Gl. 
for British (.'olumbisv. A.-G. for Canada, [1914] A.C. 153, 
P. C. Mentd. R. e. Fletcher, Exp, Bimio (1876), 35 L. T. 
538, C. A. ; West Rand Central Gold Mining <^?o. r. R., 
[19051 2 K. B. 391. 

126. S, P, Harris V. The Franconia, No. 842, 
post. 

Annotation : — Reid. The Duo D’Aumale (1902), 87 L. T. 674, 
C. A, 

See^ now^ Territorial Waters Jurisdiction 
Act, 1878 (c. 73). 


Sub-Skct. 3. — Persons Subject to Jurisdiction. 

A. The Croten. 

(a) Kimfa Ships. 

127. No suit for salvage.] — Tlie Admlty. Ct. de- 
clines to entertain suits for salvage in respect of 
vessels of war belonging to His Majesty. — ^T he 
C oMUS (1816), cited 2 Hods. 464. 

Annotaiions Consd. The Resolute (1859), 33 L. T. O.S. 80, 

Reid. The Athol (1842), 6 Jur. 376 ; The Thomas A. 

Scott (1864), 10 L. T. 726 ; The Charkieh (1873), L. R. 4 

A. & E. 59. 

128. Ex grati4 payment.] — Tiro Simla 

(1906) (unreported), cited in Kennedy, Civil Sal- 
vage, 2nd ed., p. 70 n. 

129. .] — ^The Marquis of Huntley 

(1835), 3 Ilag. Adm. 246. 

Annotations : —tjorat. Tlio Thomas A. Scott (1864), 10 L. T. 

726. Reid. The Parlement Beige (1880), 5 P. 1). 197, 

C. A. 

130. Colonial Government’s ship.] — An action 
in rent is a method of impleading the owners of a 
vessel, if the owner is the King, the action 
cannot be maintained. 

A vessel which is the property of a colonial Govt., 
although built to be used as a ferry boat for the 
purpose of carrying passengers & merchandise for 
hire between one part of a ry. owned by the Govt. 
& another, enjoys the same immunity from arrest 
as the property of the Crown, & is not liable to an 
action for salvage. — Young v. The Scotia, [1903] 
A. C. 601 ; 72 L. J. P. C. 115 ; 89 L. T. 374 ; 9 Asp. 
M. L. C. 486, P. C. 

{h) Ships in Government Service. 

1 31. Requisitioned ship.] — A ship which has been 
requisitioned by the Crown is exempt from arrest 
so long as she remains under requisition in the 
service of the Crown, & this exemption extends as 
well to claims of salvage as to claims of collision or 
other claims. — The Broadmayne, [1916] P. 64 ; 
85 L. J. P. 163 ; 114 L. T. 891 ; 32 T. L. R. 304 ; 


PART I. SECT. 6, SUB-SECT. 3.— A (a). 

130 1. Colonial OovernmenPa ship--’ 
Trading vessel .] — An action was brought 
ill the Admlty. Jurisdiction of the 
Supremo Ct. for damages arising 
through the oollision of pltfs.* steamer 
with a trading vessel belonging to the 
Govt. A nominal deft, was appointed 
& the writ issued against him, which 
was set aside on the ground that there 
was no jurisdiction by virtue of Claims 
against Govt. Sc Crown Suits Act, 1912 
fNo. 2), to bring the action under 
Colonial Cts. of Admlty. Act, 1890 
<c . 27 ). On appeal : — Held : the writ was 


properly issued. — South Coast Road 
Mktal guAimiKS v. Whitfield (1914), 
14 S. R. N. S. W. 300 ; N. S. W. W. N. 
—AUS. 

180 ii. Pilot brig — An'est .] — A 

Govt, brig employed In supplying pilots 
to vessels was arrested under a proceed- 
ing in rem : — Held : the brig, by 21 Sc 22 
Viet. c. 126, had become the property 
of the Crown, Sc was entitled to the 
same exemption from arrest as all other 
Queen's ships. Sc the proceeding in rem 
was illegal. — Brown v. The Pilot 
Brio Kedoeree (1863), 1 Hyde, 253. — 


a. Troopship .] — A troopship will be 
discharged from arrest without bail 
upon an affidavit showing that she is 
Crown property & employed In tiie 
public service. In such cases the pro- 
movents may proceed against the owner 
or master of the impugnant ship per- 
sfuiaily ; Sc w’hon such proocodlngB are 
instituted, it is the practice of the Lords 
of the Admlty. to direct an appear- 
ance to be given for defence of tliC 
action, in order that the ct. may ad- 
judicate upon It. — The Resolute 
(1859), 4 Ir. Jur. N. 8. 123 (Adm.); 
33 L. T. O. 8 . 80.— IR. 
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Sect* 6. — Development of three conditions of juris- 
diciion: Sub-seat. 3, A. B* C. ] 

00 Sol. Jo. 367 ; 13 Asp. M. L. 0. 356, C. A. S. C. 
No. 69, ante; Nos. 705, 1262, post 
Annotations : — Conid. The McBslcano (1916), 32 T. L. R. 619. 
Held. The Sarpen, 11916) P. 306. C. A. 

132. Hired transport in Government service — 
Hypothecation.] — The hypothecation of a hired 
transport in the service of the Govt, is not contrary 
to puolic policy. — The Jane (1814), 1 Dods. 461. 
For full annH., see Shipping & Navigation. 

188. Vessel under contract to carry mails — 
Mariner’s wages.] — ^A post-office packet may be 
arrested in a suit for mariner’s wages. — T he Lord 
Hobart (1815), 2 Dods. 100. 

134. Government stores — Chartered ship — 
Salvage.] — Where Govt, stores are being carried 
at the risk of charterers, & such stores are salved 
from a danger for which the charterers are 
responsible, the charterers are liable to pay salvage. 
— THE Port Victor, Nos. 149, 611, post, 

B, Foreign Sovereigns, 

185. Foreign ship of war.] — Qu, : whether a 
foreign ship of war lying in an English port is liable 
to the civil process of the Admlty. Ct. in a cause 
of salvage at the suit of British subjects. — ^T he 
Prins Frederik (1820), 2 Dods. 451. S. C. No. 
146, post. 

Annotations .‘—Reid. The Charkioh (187.3), L. K. 8 Q. B. 197 ; 
The Parlcmont Belflro (1880), 3 P. D. 197, C. A. ; The 
Broadmayne, 11916] P. 64,C. A. Mentd.The Athol (1842), 
6 Jur. 376 ; The Resolute (1869), 33 L. T. O. 8. 80; 
The Thomas A. Soott (1864), 10 L. T. 726. 

136. Submission to jurisdiction.] — The 

Lord Btron (1879), cited in I Maude & Pollock, 
Lawof Merchant Shipping, 4th ed., p. 607, note ik ) ; 
Halsbury’s Laws of liigland, Vol. 26, p. 408. 

187 , Application of statute.] -The question 

whether M. S. Act, 1894 (c. 00), s. 419 (4), applied to 
a vessel of war of the King of Denmark was raised 
but not decided. — The Astrakhan (1909), Ship- 
ping Gazette y Nov. 4. 

138 . Cargo.] — A sJiip of war belonging to & 

duly commissioned by a foreign Govt, is not within 
the jurisdiction of a British municipal tribunal, & 
a warrant of arrest in an action of salvage in rem 
cannot be issued against such ship out of the 
Admlty. Div., nor against the cargo on board, even 
though it is the property of private persons, if the 
goods in question are under the charge of the 
Govt, for pubUc purposes. — The Constitution 
(1870), 4 P. D. 39 ; 48 L. J. P. 13 ; 40 L. T. 219 ; 
27 W. R. 739; 4 Asp. M. L. C. 79. 

Annotation: — Reid. The Parlcmont Bolgo (1870), 4 P. D. 129. 

139. Foreign Government transport.] — Where a 
libel was filed to recover com^nsation for s^tlvage 
services rendered to a vessm which, though not 
commissioned in the navy of the United States of 
America, was owned, manned, supplied dc armed by 
that country, & used in the transport service : — 
Held : the ct. had no jurisdiction over the vessel 
in question — The Thomas A. Scott (1864), 10 L. T. 
726; 2 Mar. L. C. 43. 

AnmAation: — Oonsd. The Parlcmont Bole:o (1880), 5 P. D. 
197,C. A. 

140. Mall boat of foreign sovereign state.] — ^An 

unarmed vessel belonging to a foreign sovereign 
state, & employed in what is considered by that 
state to be a national service, is entitled to the 


privilege of a vessel of war as to freedom from arrest 
in a suit in rem. Such immunity is not forfeited 
by the partial employment of the vessel in carry- 
ing merchandise & passengers where her sub- 
stantial employment is of a national character. 
Senible, any property of a foreign sovereign or 
state used for public purposes is exempt from the 
jurisdiction or any tnbunal in England. 

A suit in rem, though primarily a proceeding 
against the ship or res, is indirectly a process com- 
pelling the appearance of the owner to defend his 
property, & is not applicable where the ship or res 
IS the property of a foreign sovereign or sovereign 
state against whom an action will not lie by reason 
of international law or the comity of nations. — ^T hb 
Parlement Bebge (1880), 5 P. D. 197 ; 42 L. T. 
273 ; 28 W. B. 642 ; 4 Asp. M. L. 0. 234, C. A. 
8. C. No. 67, ante. 

Annotations : — CoDSd. & Apld. Strousborg v, Conta Rica Re- 
public (1880), 44 L.T. 19k>,C. A. Conid The Newbattlo 
(1885), 10 P. D. 33, C. A. ; The Lonsrfo d (1889), 14 P. D. 
34, O. A. Ezpld. The Dictator, [ 1 802 J P. 304. Oomd. S.S. 
Utopia 9. S.S. Primula, [1893] A. C. 492. P. C. Co^. dt 
Apld.Mighellv. Jobore, [18941 1 Q. B. 149, C. A. Conid. 
Musurus Bey t?. Gadban, [1894] 2 Q. B. 352, C. A. Apld. 
The Jiiesy, 11906] P. 270. Conid. The BurnR, 11907] P. 
137, C. A. Apld. The Broadmayne, [1916] P. 64, C. A. 
Refd. Morgan v. (Jantlogate S.S. Co., [1893] A. G. 38 ; The 
Hipon City, 11897] P, 226; South African RopubUo v. La 
Oompaguie Franoo-Belge Du Chemin De Fer Du Nord, 
11898] 1 Ch. 190: Re Republic of Bolivia Exploration 
Syndicate, [19141 1 Ch. 139 ; Ha Suarez, Suarez w. Suarez 
(1917), 86 L. J. Oh. 673. Mentd. Chalmers 9. Scopenich 
(1892), 66 L. T. 348. 

141. Ship requisitioned by foreign Government.] 

— A ship requisitioned by the Govt, of a state, one 
of Great Britan’s allies in the European war : — 
Held : entitled to a similar privilege from arrest by 
British pltfs. while under requisition in the service 
of that Govt, as a ship retiuisitioned by the Britisli 
Govt. — T he Mbssioano, No. 706, post. 

142. Vessel of foreign sovereign — Trading.] — 
In a cause of damage instituted by the owners, 
master, & crew of the B, against the C, & her 
freight, an appearance under protest was entered on 
behalf of the Khedive of Egypt & his Minister of 
Marine : — Held : the Khedive was not entitled to 
the privilege of a sovereign prince. 

A suit i/i rem to enforce a damage lien may be 
entertained without any violation of international 
law, though the owner of the res be the sovereign of 
a foreign state, & such a suit may possibly be enter- 
tained even against property connected with the 
jus coronce. If a sovereign assumes the character 
of a trader, & sends a vessel belonging to him to this 
country to trade here, he must be considered to 
have waived any privilege which might otherwise 
attach to the vessel as the property of a sovereign 
(Sir B. Philumore). — ^Thb Charkibh (1873), 
L. B. 4 A. & E, 59 ; 42 L. J. Adm. 17 ; 28 L. T. 
513 ; 1 Asp. M. L. C. 581. 8. C. No. 146, post. 

Annotations: — Diitd. The Constitution (1879), 4 P. D. 39, 
Conid. The Parlement Beige (1880), 5 P. D. 197,C. A. Bold. 
The Heinrich Bjorn (1888), 10 P. D. 44, O. A. ; Booster 9. 
Globe Venture Synaioate (1900), 82 L. T. 253. Mentd. 
Mlgholl 9 . Johoro, [1894] 1 Q. B. 149, C. A. 

143 . Determination of Immunity — Jurisdic- 

tion of Admiralty Court.] — The C. was a vessel 
belonging to the Khedive of Egypt, & had come 
to England to be repaired, with a cargo on board. 
She was not a man-of-war. Upon her trial trip 
she came into collision with & sank the B, ; the 
owners of the B. caused her to be arrested by a 
warrant of the Admlty. Ct. An application having 
been made for a prohibition: — Held: (1) the 


PART 1. SECT. 6, SUB-SECT. 8.— B. 

b. Puttie vessel of foreiffn sovereian 
state— Immunity of officer in charge .] — 
The immunity of a vessel, the nroperty 
of a foreign sovereign state, k In its 
public use, from prooeedlngs for dam- 
ages arising out of a ooUlsion alleged to 


have been caused by the negligent 
navigation of the vessel extends to the 
officer In charge of her, & till prooeedlngs 
against him in an aoUon t‘n personam 
uill be stayed at the request of such 
state. Semfte: the immunity oannot 
be olaimed by the officer himself. The 
Constitution (1879), 4 P. D. 39 ; The 


Parlement Beige (1880), 6 P. D. 197 ; 
The PHne Frederick (1820), 2 Dods. 451 ; 
New Chile Gold Mining Co. v. Blanco 
(1888), 4 T. L. R. 346, cited.— TUNO On 
Tai, etc. 9. OovB, The Alexander 
(1906), 1 Hong Kong, 122. — HONG 
KONG. 



Past L — Chabacteribtics op Jurisdiction op Admiralty Division. Ill 


Atlllll l/y. V>v* %VCU9 DA'AIL/UAl<»A VAd;CAXllll.UC 

whether the C. was entitled to the immunity 
allowed to the vessels of a sovereim state ; (2) a 
prohibition ought not to issue. — The Ohabkieh 
(1873), L. R. Sh B. 197 ; 42 L. J. Q. B. 76 ; 28 L. T. 
190 ; 21 W. R. 437 ; 1 Asp. M. L. 0. 533. 

144 . Waiver of immunity.] — vessel, the 

property of a foreign sovereign, was arrested in an 
action for damage by collision. Thereupon the 
local agent for the vessel in England, without the 
knowledge or authority of the foreign sovereign, 
instructed solrs., who procured the vessers re- 
lease by giving an undertaking to put in bail, & 
also entered an appearance in the action uncon- 
ditionally. Pltfs., on being informed of the facts, 
refused to allow the action to be dismissed : — 
Held : (1) the action must be dismissed with costs, 
as no action in rent lay against a vessel owned by a 
forei^ sovereign & intended for public service ; (2 ) 
the giving of bail to procure the vessel’s release 
the entry of appearance were not a waiver of the 
privilege of freedom from arrest. — The Jassy, | 
^9^] P. 270 ; 76 L. J. P. 93 ; 95 L. T. 363 ; 10 Asp. 

Annotation: — Coxifld. Republic of Bolivia Exploration 

Syndicates 11914J 1 Ch. 130. 

145. Public ship — Within ebb & flow of sea.1 — 

Senile : within the ebb & flow of the sea, in the 
case of salvage the obligaiio ex contractu 

attaches jure gentium upon the ship to which the 
service has been rendered, & in the case of collision 
the ohligatio ex quasi delicto attaches jure gentium 
upon the ship wmeh is the wrongdoer, whatever be 
her character, public or private (Sib R. Phiixi- 
MOBE). — The Ohabkieh, No. 142, ante. 

For full anns., see S. C. No. 142, ante. 

146. S. P. The Pbins Fbedebik, No. 135, ante. 

For full anna., see S. O. No. 135, ante. 

C. Private Persons. 

147. Salvage — ^Owners liable though property in 
vessel transferred.] — ^An action in personam lies 
against the owners of a vessel which has been 
saved, even though the property has been trans- 
ferred to others & the lien lost. 

Pltfs., the owners of a steam tug, entered into a 
contract with defts., who were in possession of five 
steel barges, by which the tu^ was to tow the barges 
from C. to P. for an ascertfi^ed sum. The tug & 
barges during the progress of the towage were twice 
obliged to seek shelter, & the barges twice broke 
adrift & had to be saved by the tug, & on one of 
these occasions the tug saved the lives of some of 
the bargemen. At the end of the towage, two of 
the barges were given up to the Govt., with whom 
defts. were under contract to build & deliver the 
barges. An action of salvage was brought in per- 
sonam against defts. in respect of alleged salvage 
services to these two barges & in rem against the 
remaining three barges: — Held: (1) pltfs. entitled 
to salvage ; (2) an action in personam lay against 
defts. — Kvb Steel Babges (1890), 16 P. D. 142 ; 
59 L. J. P. 77 ; 63 L. T. 499 ; 39 W. R. 127 ; 6 
Asp. M. L. C. 680. S. C. Nos. 148, 603, 606, 613, 
post. 

Annotations: — ^Apprvd. The Port Victor, [19011 P. 243, 

C. A. Befd. The Dictator, [1892] P. 304 ; The Veritas, 

[1901] P. 304 ; The Leon Blum, [1916] P. 90. 

148. Liability of persons interested.] — ^An ac- 

tion in ^aonam for salvage lies against any person 
who is interested in the property saved, Sc whose 
interest has been saved by the fact that the property 
has been brought into a position of safety (Han- 
NBN, P.). — Five Steel Babges, No. 147, ante; 
Nob. 603, 606, 613, post. 

Annotations The Port Victor, [1901] P. 243, 

C. A. : The Veritae, [1901] P. 804. BeU. The Leon Blum, 

11916] P. 90, 

For fun Anns., see 8. C. No. 147, ante. 


vruv«riunom siures on onarierea snip 

— Charterers liable.] — Govt, stores were shipped on 
a chartered vessel under bills of lading signed by 
the master by direction of the charterers not ex- 
empting the shipowner from negligence, & subject 
to the stipulations of a freight engagement entered 
into with the charterers by a Govt, department un- 
der which the owners (the term including the char- 
terers) were responsible for the safe delivery of the 
stores. The vessel, through negligence of her 
master & crew, came into collision with another 
ves^l Sc was so much damaged as to require salvage 
assistance in putting back to the port of shipment, 
where the stores were returned to the Govt, depart- 
ment. In an action of salvage in personam by the 
salvors against the charterers : — Held : (1) as the 
charterers were directly interested in the preserva- 
tion of the goods, the salvage service was a benefit 
to them ; (2) the action lay. — The Pobt Victor, 
Cabgo ex, [1901] P. 243 ; 70 L. J. P. 62 : 84 L. T. 
677 ; 49 W. R. 578 ; 17 T. L. R. 638 ; 9 Asp. 
M. L. C. 182, C. A. S. C. No. 134, ante; No. 611 , 
post. 

150. Damage by collision — Ship under charter — 
Ship liable In rem.] — A ship chartered by her 
owners, so that the whole control & management of 
ship Sc crew is vested in the charterers, still 
remains liable in a proceedinf^ in rem for damage 
done to another ship by negligence of her crew, 
although they are the charterer’s servants. — The 
Lemington (1874J, 32 L. T. 69; 23 W. R. 421; 
2 Asp. M. L. C. 476. S. 0., No. 495, post. 


ATifM^ions: — CoDSd. The Hopper No. 60, [1906] P. 34. 
Retd. The Tasmania (1888), 13 P. 1). 110; The Jaool» 
ChriHtonBcn, [1896] P. 2S1 ; The Ripon City, [1897 J P. 
226. Mexrtd. The Sarpen, [1916] P. 306, C. A. 


151. Foreign ship— Action by British sub- 

ject.] — The Griefswald, No. 474, post. 


For full aniiB., sec S. C. No. 474, post. 


152. Foreign owners of both vessels — Collision.] 

— ^A protest against the jurisdiction of the ct. in a 
cause of collision, upon the ground that both the 
vessels were the property of foreign owners, & the 
collision occurred whilst they were in the prosecu- 
tion of their respective voyages upon the high seas, 
was overruled. Where both the parties in the 
suit are foreigners, the important consideration is 
whether the case be communis juris or not. — The 
Johann Fbiedebich (1839), 1 Win. Rob. 35. 


Annotations : — Cousd. Hannor v. Bell (1850-1 ), 7 Moo. P. 0. C. 
267. CoDid. & Apld. Tho RuBsia (1869), 21 L. T. 440. 
Apprvd.Tho Loon (1881), 6 P. D. 148. Reid. Chartered 
Morcantilo Bank of India, Loudon 6c China v. NethorlandB 
India Steam Navigation Co. U883), 10 Q. B. I). 621, O. A. 
Meirtd. Tho Clara (1855), 2 Jur. N. S, 46 ; The Dictator, 
[1892] P. 304. 


153. Consent.] — The See Reuteb, No. 

170, post. 

For full anus., see S. C. No. 170, post. 

Foreign shipowners — ^Actions for wages.] — See 
pp. 137, 139, post. ^ 

154 . Collision — Statutory Jurisdiction.] — 

Under 1 & 2 Geo. 4, c. 76, the Admlty. Ct. is 
authorised not only to arrest a foreij^ ship, but to 
proceed to jud^ent in a case of collision. A duly 
qualified pilot being intrusted with the navigation 
of the vessel, the owner is exonerated under 6 
Geo. 4, c. 125, s. 65, which applies equally to 
foreign as to British ships. — The Christiana 
(1828), 2 Hag. Adm. 183. 

Annotations: — Cousd. Sc Folld.Tho Girolamo (1834), 3 Hag. 
Adm. 169. FoUd. The Protector (1839). 1 Wm. Rob. 45. 


156. .] — The Tagus, Nos. 434, 

460, post. 

150. .] — ^the India, Nos. 324, 

327, 340, post. 

For lull aanB., see S. 0. No. 324, post. 
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8eel> 6r~-Developinent of three conditiona of juris- 
diction. Sects. 6 <£; 7. Part II. Sect. 1 : 
Sub-sects. 1 dt 2.] 

167. Presumption of fault.] — In 

a case of collision outside the territorial waters of 
the United Kingdom, a point raised on behalf of 
defts. that the statutory presumption of fault 
created by M. S. Act, 1894 (c. 00), s. 419 (4), did 
not apply in the case of a foreign ship, & that 
such ship could not be held to blame for a breach of 
art. 16, unless the ct. should be of opinion that the 
breach of the regulation in fact contributed to the 
collision, was not decided, defts.* ship being found 
to blame upon the facts. — The Konino Witxem I., 
[1903] P, 114: 72 L. J. P. 28; 88 L. T. 807 ; 9 
Asp. M. L. C. 423. 


Sect. 7. —INCIDENTAL JURISDICTION. 

Sub-sect. 1. — Lis alibi pendens. 
See Conflict op 


Sub-sect. 2. — ^Former Inc idental Jurisdiction. 

168. Collateral matters.]— Where the Admlty. Ct. 
has jurisdiction of the principal matter, it has juris- 


diction of everything else dependent upon it.- 
Radley v. Eoglespield, No. 637, post. 


-Anjimaiions : 


. vwMu. V. oauuD txuou/j x JUU. 

271. Apld. R. v. Broom (1697), 12 Mod. Rep, 134 ; 
Riffdon V. HodgoH (1698), 12 Mod. Rop. 246 ; Le Caux r. 
Edon (1781), 2 Doug. K. B. 594 ; The Herouloa (1819), 2 
Dods. .<53. DiStd. 'I'ho Telegrafo or Restauracion (1871), 
L. R. 3 P. C. 673, C. A. 


1 69. Services on land— Salvage services.]— Where 
a vessel took fire at sea & salvors went to her 
assistance & conducted her into a harbour where 
her cargo was unladen J/cW ; the objection that 
the unloading of the cargo was not a salvage 
service, but a service on shore, over which the 
Admlty. C.’t. had no jurisdiction, could not be 
allowed.— The Rosalie (1853), l Ecc. &, Ad. 188 ; 
18 Jur. 337. 

160. Fraud.] — Where a deed comes in by inci- 
dent, the Admlty. may try whether it was fraudu- 
lent.— Buck V. Atwood (1727), 2 Stra. 761 ; 93 
E. R. 832. 

161. Execution.] — The Acts concerning the juris- 
diction of the Admlty. are to be intended of a 
power to hold plea, & not of a power to award exe- 
cution ; for, notwithstanding the Acts, the judge of 
the Admlty. may do execution within the oody of 
the county. He may make execution for an amerce- 
ment of deft, of his goods in corpore comitatus ; & 
if he have none may arrest him within the county. 
— Admiralty Case, No. 120, ante. 


Part II. — Jurisdiction in Particular Cases. 


Sect, 1.— POSSESSION. 

Sub-sect, 1. — Limits to the Jurisdiction. 
A. Title in Question. 

(a) Before Admiralty Court Act, 1840 (c. 05). 

162. Jurisdiction limited — Title not In question.] 

— In respect of disputes of British subjects, the 
jurisdiction of the ct., as to questions of property, is 
extremely limited. It interposes to transfer pos- 
session, when no direct question of property is in- 
volved ; but direct questions of property have been 
long withdrawn to other jurisdictions.— The Mar- 
tin OP Norfolk (1802), 4 Ch. Rob. 293, 8. C. 

No. 169, post. 

168. Where title in dlsjpute— No Jurisdiction. ] — 

Where the title to a ship is in dispute between the 
parties, the question must be determined in another 
ct., & not in the Admlty. Ct. — The Guardian 
(1800), 3 Ch. Rob. 93. 

Annotation$ hM, Tho Fruit Preserver (1828), 2 Hag. 
Adm. 181 , Reid. Duncan v. M*C>aliuout (1 841 ), 3 Beav. 409. 

164. .] — The Admlty. Ct. is not per- 

mitted to entertain questions of disputed title, but 
still retains jurisdiction over causes of possession. — 
The Warrior (1818), 2 Dods. 288. 

Annotation : — Apld. Tho John (1830), 2 Hag. Adm. 305. 

166. .] — The Admlty. Ct. does not in- 

terfere in cases of adverse title. — The J^uit Pre- 
server (1828), 2 Hag. Adm. 181. 

AnnolnHoft : — Refd. The John (1820), 2 Hag. Adm. 305. 

I gg, ,} — In a cause of possession the ct. 

will not examine the title of a person in bond fide 
possession of a vessel till it is impeached. Where 
the only title rests on a conditioned assignment of a 
vessel as a security not reduced into possession, the 
Admlty. Ct. has not jurisdiction to disturb the per- 
son actually in possession under a subsequent sale ; 
nor does it vary the case, because the question comes 
before it on appeal from a Vice- Admlty. Ct. which 
has exercised the jurisdiction, more especially as 


( the merits disclosed do not appear to warrant the 
decision.— The John (1830), 2 Hag. Adm. 305. 

' (b) Under Admiralty Court Act, 18i0 (c, 65). 

167. Jurisdiction — Title In question.]— In a 
cause of possession the Admlty. Ct. has juris- 
diction to try the question of title.- The Margaret 
^TCiffiLL (1858), 8w. 382; 7 L. T. 803; 4 Jur. 

168. Limits.] — The province of the Admlty. 

Ct. is merely to determine that the property in the 
vessel is in the registered owner, but not the terms 
on which it is so. 

A vessel had been purchased by a person who paid 
his deposit. By agreement he was to pay the resi- 
due to P., the vendor’s solr., on a certain day. On 
that day the greater portion of the money was paid 
over to P. & the vessel delivered to the purchaser ; 
but the bill of sale not being handed over to him, at 
his request a small portion of the purchase-money 
was left unpaid. The vessel having been arrested 
in the Admlty, Ct. assignees, who refused to re- 
cognise the transaction, upon a bill filed for an in- 
junction & specific performance ; — Held : it was a 
proper case for interference of the ct. — Hughes v. 
Morris (1849), 14 L. T. O. 8. 306 ; 13 Jur. 1065. 

B. Foreign Ships. 

169. Consent of parties. l-^The Admlty. Ct. may 
entertain a cause of possession respecting a foreign 
ship by consent of the parties, where both are 
foreigners.— The Martin op Norfolk, No. 162. 
ante. 

170. Or of representative of foreign state — 

Sentence of foreign court.] — ^The ct. in general de- 
clines to interfere in a cause of possession between 
foreigners, without consent of tine parties or sanc- 
tion of the representative of the foreign state. The 
sentence of a foreign ct. is an equivalent. — T wf See 
Reuter (1811), 1 Dods. 22. S. C. No. 163, ante. 
^nnototion:— ApW. The Evangclistria (1876), 2 P D. 241. 

171. — ; -,] — ^The Admlty. Div. will exer- 

cise jurisdiction, in a cause of possession relating to 
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a foreign ship, between two foreigners so far as to 
inquire into tne position of the respective claimants, 
provided that the parties consent or the representa- 
tive of the foreign state intervenes. 

In pursuance of the decree of a Greek ct. the Greek 
consular authorities, on arrival of a ship in England, 
dismissed defts. & put the ship in possession of a 
master appointed by pltf. Defts. forcibly ejected 
the master & took possession of the ship. At the 
hearing the Greek Consul, acting on behalf of the 
Greek Govt., expressed the desire that the ct. 
should exercise jurisdiction : — Held : the Admlty. 
Div. had jurisdiction to examine into the claims 
of the parties. — T hpj Evangelistria (1876), 2 P. D. 
241 ; 40 L. J. P. 1 ; 35 L. T. 410 ; 25 W. R. 255 ; 
3 Asp. M. L. C. 264. 8. C. Nos. 764, 783, post . 

Annptahmfi The Vivar (1876). 2 P. D. 29, C. A. 

Distd. The Ap:incourt (1877), 2 P. D. 230. 

172. Claim by British subject. ]^Thc Admlty. Ct. 
has power to inquire into the title in cases in which 
British subjects lay claim to a ship coming to 
EMland in possession &; as property of foreigners. 
— The Experimento (1815), 2 Dods. 38. 


Sub-sect. 2. — Exercise op Jurisdiction. 

173. Claim by majority of interests.] — The power 
of the Admlty. Ct. to interpose for the purpose of 
altering possession of a vessel is confined ti> cases 
where the majority of interests is with the party 
invokir^ the ct. ’s interf (U’encc. A motion to change 
possession at petition of a moiety of the interests 
was rejected. — The Elizabeth & Jane (1841), 1 
Wm. Rob. 278 ; 1 Notes of Cases, 177. 

174 . Claim by moiety not sufficient — 

Remedy.] — ^A motion to decree i)ossession to the 
sole extrix. of Tj. deceased, who was whilst living 
the true & lawful owmer of one half part or share 
of a ship, was refused, but the ct. will in such case 
grant a monition calling upon the other interests to 
appear show cause.— The Egyptienne (1825), 1 
Hag. Adm. 346 n. 

Anno ui ion : — Expld* Tho Eliza ti'Clli & Jano (1841), 1 Wm. I 

Rob. 278. 

175. Legai title recognised.] — C. brought a cause 

of possession against 'J\, tlie asserted owner in pos- 
session, under a transfer from M., for whom it w^as 
suggested that C. had made the original jiurchase. 
C. was in possession of the bill of sale : — Held : 
(1) whether C. purchased as trustee for another, or 
under a private understanding, it w^as unnecessary 
to inquire, because the legal interest, csf^ablLshed 
before the ct., on his i)art, excluded all considera- 
tions of other equitable titles, which, if they 
existed, must be left to be enforced in other cts. ; (2) 
he was the legal proprietor under the bill of sale 
that had been executed to him. — The Sisters 
(1804), 6 Ch. Rob. 155. 8. C. on previous pro- 

ceedings (1801), 3 Ch. Rob. 214; (1802), 4 Ch. 
Rob. 276. 

Annotations : — Distd* The John (1830), 2 Httff, Adm. 305. 

Coxud. Chustcaimcuf v. Capeyron (1882), 7 App. Cas. 127, 

P. C. Held. The Fruit. Presorvor (1828), 2 HaR. Adm. 

181 : The Valiant (1839), 1 Wm. Rob. 64 ; The Stephen 

Hart (1864), 11 L. T. 52. 

176. .] — In cases of possession, the ct. looks 

to the legal estate, & not to a beneficial or equitable 
interest in asserted part-owners. — T he Valiant 
(1830), 1 Wm. Rob. 64 ; 7 L. T. 442, 803. 

177. Unless disputed.] — In a cause of pos- 

session the ct. will not decline to interfere unless it 
appears that a question of property is involved. It 
is for the party proceeded against to set out the 
grounds upon which he resists the demand of a party 

J. — VOL. I. 


claiming as owner. — The Sisters (1801), 3 Oli. 
Rob. 214; 8. C. on further proceedings (1802), 
4 Ch. Rob. 276 ; (1804), 5 Ch. Rob. 15.5. 

Annotations: — Consd. The Fruit Preserver (1828), 2 Hap. 

Adm. 181. Mentd. The John (1830), 2 Hag. Adm. 305 ; 

The Valiant (1839), 1 Wm. Rob. 64 ; The Stephen Hart 

(1864), 11 L. T. 52; Chastcaunouf v. Capeyron (1882), 7 

App. Cas. 127, P. C. 

178. Derivative title — When valid.] — ^The ct. is 
disposed to pay particular respect to derivative 
titles, when fairly possessed ; there must be a sequel 
of transactions, continued in a course of time, which 
shall be held conclusive, to cure antecedent defects, 
& to give security to the title of a bond fide pur- 
chaser. 

A British ship had been taken on a voyage from 
Saffee to Lisbon, by an Algerine corsair, & sold by 
the Dey of Algiers to a merchant of Minorca, & by 
him sold, on surrender of Minorca to British arms, 
to the ])resent owmor, a merchant of London. On 
coming into the port of London, a warrant had 
been applied for to arrest on the part of the former 
British owner ; but the ct. refused a warrant, 
& directed a monition to issue calling on the 
possessor to show cause why she should not be 
restoi'ed to the former British owner : — Held : (1) 
as the Dey had intervened to guarantee transfer of 
the ship to the Spanish purchaser he had legalised 
the act ; (2) it was now much too late for the ct. to 
interfere for the purnose of annulling the transfer, 
which had been maae with perfect good faith on 
the part of purcliaser, & for an equivalent con- 
sideration ; (3) this was not the case of a purchaser 
from a piratical captor. ~ The Helena (1801 ), 4 Ch. 
Rob. 3. 

Annotations : — Consd* The Harmony (1815), Coop. G. 325. 

Rett. Thu Tolcgrafo (1871), 20 W. U. 242, P. 0.; Tiio 

tUiurkiuh (1873), L. K. 4 A. tk. E. 69. 

179. Equitable rights — How far recognised.] — 

The Adinfly. Ct. w ill not intcii fere to dispossess the 
bond fide owmer of a moiety of a vessel. When the 
ct. is applied to, at the instance of a legal owner, to 
exercise its jurisdiction in a cause of possession, it 
will have due consideration for all equitable claims, 
although it may not have jurisdiction to enforce 
equitable rights at the insUince of those claiming 
such rights. 

R., imister of a ship in possession, was the regis- 
tered owner of twenty-eight shares only; R. was 
registered owner of the? remaining thirty-two. It 
w^as ])roved, to the satisfaction of the ct., that R. 
held four of his shares iis trushie for P. : — Held: 
P. entitled to retain possession. — The Victoria 
(1859), 8w. 408 ; 5 Jur. N. 8. 204 ; 7 W. R. 330. 

180. .] — ^A transfer of shares in a ship 

by sale at auction was not legally completed as 
required by Registry Act, 1845 (c. 89), though the 
purcliaser had paid a large sum of money. The 
vendors proceeding against purchaser, in a cause 
of y>ossession, were not allowed their costs. In a 
case of palpable injustice, the ct. would hold its 
hand, unless compelled by a superior ct. to pro- 
ceed. — The Virtue (1853), 1 Ecc. & Ad. 77 ; 17 
.Tur. 843. 

181. Conditions in which jurisdiction exercised.] 

— The ct. is in the habit of transferring possession 
from the actual holder, by its own movement, or 
at the instance of other cts. which have no direct 
power for that purpose ; but it is bound to consider 
itself as moving within very narrow limits, if it pro- 
ceeds at all originally upon a question of title. It 
must be in coses extremely simple that it acts on a 
merely preferable title to be reached by its own 
judgment. Where possession is gained by force 
violence, or by fraud manifest upon the face of tlie 
transaction ; or where the party in poi^ession is 
avowedlv entitled only as a minor owner in opposi- 
tion to the majority of interests, the ct. feels no 
hesitation ; but where a course of transactions in- 

1 
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SeM 1. — Possession : Sub^secL 2. Sect 2 : 8uh- 
sect. 1, A, B.] 

volving fraud is objected, it declines entering into 
the question, & leaves it to be determined bjr in- 
quiry of cts. which have ampler means of amving 
at the truth, &> the real justice of the case. It is only 
in simple cases that it can act with effect ; but in 
those which, being complex, require long & minute 
investigation, it cannot proceed with safety. 

Where an extremely old ship, very much worn, 
both by time & tempest, sustained such damage in a 
storm as occasioned her detention at a foreign port 
for a considerable time to receive repairs, & the 
ship was sold by the master, without any authority 
(as alleged) from the registered owners, to W., 
who repaired the vessel, which was arrested at 
Liverpool : — Held : the ct. would not interfere be- 
cause (1) it only interfered in cases which were 
very simple, & in this case the transfiction im- 
peached as fraudulent (which was strongly denied) 
rested on a series of events & on a multitude of 
docunients ; (2) on the facts there was nothing 
that impeached the title of W. as it appeared that 
there was ample authority given to tne master to 
sell, both by the conduct of the parties at home, & 
bv the circumstances in which the property was 
placed, & that in the sale all due caution was used, 

attention shown to the interests of former owners, 
the previous authority of the master had been 
confirmed by subsequent recognitions & approvals. 
—The Pitt (1824), 1 llag. Adm. 240. 

.(nnotahoTiJt Avid. TIio John (1830), 2 Ilafe^ Adni. 30.5; 

Tho fioatrioo, othorwino tho Rappahannock (1800), 30 

h. J. A(im. 1). 

182. Wrongdoer.]— “The Admlty. Ot- has, in a 
(;ause of possession jurisdiction to Like a vessel 
from a wrongdoer to deliver it to the rightful 
owner. 

Where it appeared upon a rule niai for a prohibi- , 
tion to restrain the Admlty. Ct. from proceeding in I 
a cause of po.ssession that the proctor for defts. had I 
merely assert ed them to be owners generally, & the | 
other party Jiad put in an allegation, by which it j 
appeared lu^ was the registered owner, A the vessel I 
had wrongfully come inL) defts.’ i)Ossessiou, the j 
latter hod not })loadt;d any title, the ct. discharged ! 
t.ho rule for a prohibition. — He BrAN.SHARD (1823):, I 
2 B. C. 244 ; .wh now, Baxter v, Bi^anciiard, 3 j 
Dow. & lly, Iv. B. 177 ; 107 E. B, 374. 1 

183. .] — The Admlty. Ct. had, even when its j 

jurisdiction was more restricted, authority to decree ' 
possession of a vessel to the owner, who had been 
deprived of it by force, violence or fraud. — The 
Bisatrice (otherwise The Bappahannock) (I860), 
36 L. J. Adm. 0. S. C. No. 185, post, 

184. Purchaser— Sale without authority.]— The 
possession of a ship, time having been allowed for 
an appearance by the purchaser, was decreed in 
pcenam to the fonnor ownere, upon alTidavite that 
the ship, having beeii abandoned by the master, 
was sold without their concurrence or consent. — 
The Lagan (1838), 3 Hag. Adm. 418. 

185. Vendor’s lien.] — The American Govt. 

was held not entitled to po;^(‘ssioii of a vessel partly 
purchased by the late Govt, of the Confederate 
States without satisfying the vendors’ lien for the ! 
unpaid portion of the purchase-money. — The | 
Beatrice (otherwise Tins Rappahannock) 
No. 183, ante, 

186. Rectification of register -Mistake.]— 

A British ship was mtged. by an instrument in the 
form prescribed by jM. 8. Act, 1854 (c. 104), which 
W'as duly registered. 1’he mtgor. died intestate, 

& the mtgee. sold the ship under his power of sale 


& executed a biU of sale to the purdiaaer. By 
mistake, a receipt for payment of tlie mtge. money 
was indorsed on the mtge. & signed by 
produced to the registrar of shipping, who mcorted 
same. Afterwards the bill of safe waa produced w 
the registrar, who refused to regis^r it on tne 
g^round that the property in the ship had vested in 
the representative of mtgor. In order ^ 
plete purchaser’s title a suit in rew was instituted 
on benalf of mtgee. & purchaser ; — Held : a 

had jurisdiction to grant a decree declaring that 
purchaser was entitled to possession of the smp.-~ 
The Rose (1873), L. R. 4 A. & E. 6 ; 42 L. J. 
Adm. 11; 28 L. T. 291; 21 W. R. 511; 1 Asp. 
M T. n Piai ft n ivrn. nnftL 


187. Entry of In vi^d mortgage.]— The 

purchaser of a ship mtged. it to the vendor to 
secure payment of the purchase-money. At the 
same time he signed a blank form of mtge., which 
he handed to deft., who had negotiated the pur- 
chase, for a special purpose. Deft, wrongfully 
filled up the blank form as a second mtge. to him- 
self, to secure an alleged debt to himself, & pro- 
cured it to be registered. The ct. having ordered 
the cancellation of the document as being invalid : 
— Held : the ct. had power, by virtue of its inherent 
jurisdiction, to rectily the register by ordering the 
entry of the invalid mtge. to be exf)unged. — ^B rond 
V, Broomhaix, [1006] 1 K, B. 571 ; 75 L. J. K. B. 


548. 


188. Master — Extent of estoppel. ]^A master of a 
vessel cannot in a cause of possession dispute the 
owner’s title. 

It is a matter of ordinary course in this ct., in 
causes of possession, w here solo owners of a vessel, 
or the majority of persons who have a right oi* title, 
join in the suit , to displace the master who may 
nave possession, & restore her to the owners : where 
questions have arisen of great difiiculty as to com- 
plicated title, the ct. has declined to interfere. The 
only extent to which a master can allege the title to 
be in another person is where it is done for the 
purpose of inducing the ct. to give further time for 
the appearance of the assignee of the sole owner ; 
the ct. would allow a master or otiier person to make 
such an application, & would grant furtlier time if 
necessary (Dr. Lushington). — The Windsor 
Castle (1841), 1 Notes of Cases, 118; (1843), 2 
Notes of Cases, liii. Supp. 


Annotation : — ^Distd. The Alicia Annie & The Amirita v. The 
Sc5india (1863), 2 Mar. L. C. 232 


189. Removal — Though part-owner.] — The 

majority of part-owners have a right to remove the 
captain'though he is also a parl-owTier, & the ct. will 
decree an order to the marshal to deliver the ship & 
a monition against the captain to deliver up the 
register. — Adams v. Crottcii (1771), Burrell, 110. 
S. C. No. 200, puftt. 

190. .] — Tlie dispossession of a 

master is, in its nature, not an uncommon pro- 
ceeding ; all that the ct. req^uires in cases where the 
master is not an owmer is that the majority of the 
proprietors should declare their disinclination to 
continue liim in possession. In the case of a 
master & part-owmer, something more is required 
before tho ct. w ill proceed to dispossess a person 
who is also a proprietor in the vessel, & whose pos- 
session the common law is, upon general principles^ 
inclined to maintain. It is not, however, by any 
means unprecedented for the ct. to proceed even to 
that extent ; but some special reason is commonly 
stated to induce the ct. to interpose. “ That the 
master is irregular in his accounts with his owners ” 


PAHT 11. saCT. 1, SUB^CT. 2. 

189 1. Master — Itemm-al — Though 
part-oumer^ Balance due as defence to 


suit for possession .} — Tho faot of an 
out^tandingr balance being due to the 
captain of a vessel as part-owner is 
not a defence to a suit for poBsesslon ; 


& tho ct. will, notivithstanding, mako* 
a decree of possession, with costs. — 
The Argonaut (1860), 5 Ir. Jur. O. S.. 
261 (Adm.).— IR. 
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id a good reaaon. — ^The New Dbaper (1802), 4 Oh. 
Rob. 287. 

Annotattona : — Oossd. The Windsor Castle (1841), 7 L. T. 

225. FoUd. The Kent (1862), Lush. 495. 

191. .] — In a cause of possession 

brought by the owner of the greater part of a 
vessd, the master, owning the remaining part, is 
not entitled to ret^ possession of the vessel upon 
an offer of security to the amount of his co-owner’s 
interest. — The Kent (1862), Lush. 495. 

192. Ground for removal.] — ^An at- 

tempt by the master of a ship to defraud consti- 
tutes a sufficient necessity for removal to induce the 
ct. to act under M. S. Act, 1854 ( c. 104), s. 240. The 
power of the ct. acting under s. 240 is not limited to 
the class of cases enumerated in s. 239 . — ^The 
Royalist (1863), Brown. & Lush. 46 ; 32 L. J. P. M. 
& A. 105 ; 9 .Tur. N. S. 852. 

193 . Ship’s papers — Lien.] — The Admlty. 

Div. has power, upon application of a ship’s owners, 
to order a master who has been dismissed from 
their employment to deliver up the certificate of 
re^try & other papers & property belonging to the 
ship where he refused to surrender them. Semhle : 
a master, whether co-owner or not, can have no 
lien upon a certificate of registry or ship’s papers in 
case of wrongful dismissal by the managing owners. 
—The St. Olaf (1876), 35 L. T. 428 ; 3 Asp. 
M. L. C. 268. 

194. Cargo.] — The Leifde & Jacobine (1805), 
() Ch. Rob. 93. 


Sect. 2.— CO-OWNERSHIP AND RESTRAINT. 

Sub-sect. 1. — Nature of Jurisdiction. 

A. At Common Law% 

195. Disputes between co-owners — Arrest till se- 
curity given.] — If one of several partrowners of a 
ship objects to a voyage the others propose making, 
he may by process out of the Admlty. arrest the 
ship, A stop her until the other part-owners give 
security for her safe return. — BT xACKET v, Ansley 
( 1697), 1 Ld. Raym. 235 ; 91 E. R. 1053. 

Annotaticnm : — CODSd. Brymcr v. AtkiiiH (1789), 1 Hy. BI. 
164. Reid. Adams v. Crouch (1771), Burrell, 110. 

196. S. P. Lambert v, Aeretree (1097), 1 Ld. 
Raym. 223 ; 91 E. R. 1045. 

Annotalions : — Consd. Brymer r. Atkins (1789), 1 Hy. Bl. 
164 ; The Cawdor (1900), 48 W. R. 293, C, A. 

197. .] — ^Part-owners of a ship dissent- 

ing from the voyage may arrest the ship in the 
Admlty. & oblige the assenting owners to give 
security. — ^More v. Rowbotham (1704), 6 Mod. 
Rep. 162 ; 87 E. R. 919. 

198. .] — ^A prohibition was moved for 

to the Admltv. in a suit brought by one part-owner 
against the other who would go to sea with the ship 
in order to oblige him to give security : — Held : if 
security was offered & refused a prohibition would 
be granted, but not before. — ^Anon. (1730), 1 Barn. 
K. B. 410 ; sub nom* Dymock (Dimmock) v. 
Chandler (1730), 1 Barn. K. B. 415 ; Fitz-G. 197 ; 
2 Stra. 890 ; 94 E. R. 276, 280. 

199. .]— Where there are several part- 

owners of a ship, owners of the less shares may ar- 


rest the ship in the Admltv., & compel a security to 
be given by the others before they be permitted to 
leave port. — Ouston v. Hebden (1745), 1 Wils. 
101 ; 96 E. R. 616. 

200. .] — A suit may be maintained in 

the Admlty. by one part-owner against another who 
would taJte the ship to sea to oblige him to give 
security. — ^Adams v. Crouch, No. 189, ante. 

201. •] — The Admlty. Ct. alone has 

jurisdiction to decide in a summary way between 
part-owners as to who should have control of the 
vessel. — The Mary & Anne (1771), cited Burrell, 
148. 

202. .]-^The Admlty. Ct. has autho- 

rity to arrest & detain a ship, upon application of a 
part-owner who dissents from her intended employ- 
ment, until security be given by the other part- 
owners to the full value of his share. — The Apollo 
(1824), 1 Hag. Adm. 306. S. 0. Nos. 226, 233, 
1239, post 

203. Enforcement of security.] — If 

one of several part-owners of a ship object to a 
voyage he can compel them to enter into a stipu- 
lation in the Admlty. Ct. for her safe return. Qu, : 
whether he can maintain a suit in the Admlty. up- 
on such stipulation. — Degrave v. Hedges (1707), 
2 Ld. Ra 3 mi. 1285 ; 92 E. R. 343 ; mb nom. Grave 
V. Hedges, Holt, K. B. 470. 

Annotations : — Consd. Brymor v. Atkins (1789), 1 Hy. Bl. 

164 ; Smart v. Wolff (1789), 3 Term Rop. 323. 

204. — — Possession decreed — Subsequent de- 
tention.] — In a dispute between co-owners of a 
ship with reference to its possession, F. was holder 
of two eighth shares, & the ship was iTi his dock 
for repairs. W., to whom possession had been 
decreed, was owner of five eighth shares. Fi, 
under an order of the ct., had delivered up the ship’s 
register. W. was put in nossession, &accept;ed the 
shipkeeper recommended ny F., & had access to the 
vessel, but it was unable to be taken from dock 
owing to another vessel being in the way, which 
vessed would be there for some months. A motion 
to attach F. to enforce due execution of the decree 
for possession was refused. 

The ct. has gone as far as it can, it has restore I 
possession to the owner of a majority of interests & 
lie is in possession, & if the vessel is detained the 
remedy must be sougJit elsewhere to divest f)Osse8- 
sion out of th(* hands of an unlawful detainer 
■ (Lord Stowell). — The John of London (1825), 

1 Hag. Adm. 342. 

B. Under Admiralty Court Aclt 1801 (r. 10). 

205. Extent of jurisdiction.) — The above Act, by 
s. 8, confers upon the Admlty. Ct. full power to deal 
with questions between co-owners which come under 
the categories of ownership, possession, employ- 
ment, & earnings, & to settle accounts relating 
thereto. 

Defts., part-owners of a vessel, in a suit for sale 
brought against them by their co-owners, set up in 
their answer a claim for damages alleged to have 
been occasioned by negligence or other wrongful 
act of such co-owners. Pltfs. in their reply denied 
the jurisdiction of the ct. On demurrer to the 
reply : — Held : the Admlty. Ct. had jurisdiction to 
entertain such claim. — The Ceylon (1868), 18 
L. T. 417 ; 3 Mar. L. C. 96. 8. C. No. 222, poet. 

206. Share of Ship — Transfer — Right of Trans- 
feror. ]~-Pltf. & deft, were co-owners of a ship. 


PART II. SECT. 2, SUB SECT. 1.— B. 

206 1. Extent of jurisdiction — Colonial 
Courts of AdmiraVy Act, 1890 (c. 27).l — 
Pltfs., part-owners of the 8., sued defts., 
part-owners thereof, for money paid & 
diBbursementR made by pltfs. for defte. 
Defts. soTiflrht to set aside the writ on the 
sronnds that the ct. had no Jurisdiction ; 


that the oo -owners could not como to 
ot. for on account, or recover an amount 
where they kept the accounts them- 
selves ; also that there was no dispute 
as to the amount: — Held: (1) by 
Admlty. Ct. Act, 1861 (o. 10), s. 8, the 
High Ct. had jurisdiotion to decide all 
questions between co -owners, & such 
Jurisdiction might be exercised in Canada 


under 8 . 2 (2) of the Act of 1890; 
(2^ the action was properly brought, & 
defts.* application must be dismissed. — 
Hall t?. The Sf.awabd (1892), 3 Ex. 
C. R. 268.— CAN. 

205 il. 8. P. Cope t. Raven, No. 
223 i, post.—ASAJN. 

I 2 
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Sect, 2. — Co-ownerahip <Sh restraint: Sub-sect. 1, B. ; . 

euh-se^t, 2, A. B, & C. ; sub-sect. 3.] 

Pltf. sold his share in the ship to a third person, & 
afterv(rards instituted a suit In rem in tiie Admlty. j 
Ot. to have an account taken between himself & ! 
deft, in relation to the employment & earnings of j 
the ship during the time he & deft, were co- 
owners : — Held : as the suit related to questions 
which arose between pltf. & deft, while they were 
co-owners, the ct. had jurisdiction to entertain the 
suit, notwithstanding pltf. had ceased to be a co- 
owner at the time of institution of the suit. — The 
Lady of the Lake (1870), L. It. 3 A. & E. 29 ; 
39 L. J. Adiri. 40 ; 21 L. T. 083 ; 18 W. R. 528 ; ; 
3 Mar. J.. C. 317. 8. 0. No. 2W,post. 

207. Transferee for value without 

notice.] — An action of co-ownership was instituted 
on behalf of G. against a British vessel, & against 
!£,, deft, intervening. The statement of claim 
alleged, inter alia, that by bill of sale duly regis- 
tered in 1867 deft., as sole owner of the vessel, 
transferred for valuable consideration a moiety of | 
same to T., who, by a subsequent bill of sale duly 
rogist^cred in 1876, transferred the moiety of the j 
vessel to pltf. for value. Deft., in his defence, 
denied that ho had at any time signed a bill of sale 
transferring any shares in the vessel to T., & 
alleged, inter alia, that if any such bill of sale had 
been registered, same was made & registered frau- 
dulently. At the hearing of the action the execu- 
tion & registration of the bills of sale wore proved. 
The ct. thereupon directed that the question 
whether the fraud alleged could affect the rights of 
pltf. should be raised on d ‘inurrcr. l*ltf. there- 
upon demurred to sj much of the statement of , 
defence as alleged fraud : — Held : the demurrer i 
must be sustained on the ground that, the legal 
ownershii) in the moiety of the vessel having passed 
to pltf. for valuable consideration by the execution 

registration of a bill of sale without notice of 
fraud, pltf. had thereby acquired a title to same as 
against deft.— The Uohlook (1877), 2 P. D. 243 ; 
47 L. J. P. 5 ; 36 L. T. 622 ; 3 Asp. M. L. 0. 421. 

8. 0. No. 220, post. 

208. Person agreeing to buy.]— The manag- 

ing owners of the Ji. K, in 1882 agreed to sell deft. 

V^. one sixty-fourth share in the B. K., for which 
he gave a bill of exchange for £156, & received 
from them a receipt for same as “ being one sixty- 
fourtli sliare in the B. A.” In 1883 the managing 
owners sent V. £8 in respect of profits on his share, 

& sent him a statement of accounts. No bill of 
sale of the share was ever executed by the managing 
owners, & it appeared their shares in the B. K. were 
mtged. at the time of sale to V., & they never were 
in a position to redeem them. Certain owners having 
paid losses incidental to the working of the ship, 
now sued V. as a co-owner for his proportion of the | 
losses ; — Held : (1 ) notwithstanding the receipt by 
V. of the £8, he was not, either at law or in equity, 
a co-owner ; (2) the managing owners had no 
authority to pledge his credit; (3) V. was not 
liable. — <Jn., whether s. 8 of the above Act, giving 
the Admlty. Ot. jurisdiction to decide questions 
between co-owners, is not confined to questions 
between registered co-owners. — ^T hb Bonnie Kate 
( 1887)^ 57 L. T, 203; 6 Asp. M. L. 0. 149. S. 0. 
No. 210, post. 

AnnoUxlim : — Consd. Dhtd. Von Froodon t?. Hull (1906), 

76L. J.K. B. 3.')9. 


Sub-sect. 2. — Exercise op Jurisdiction. 

A, Persons subject to Jurisdiction. 

209. Co-owners — Of shares ascertained.] — ^The 

Admlty. Ct. is open all the year round to applica- 
tions by part-owners to restrain the sailing of ships 
without their consent, until security is given to the 
amount of the respective shares. But where the 
shares arc not ascertained, that ct. has no jurisdic- 
tion ; & in such case the Ch. Ct. will exercise a con- 
current jurisdiction, by injunction, to restrain the 
sailing of a ship until the share of the party com- 
plaining shall be ascertained, & security given to 
the amount of it. — IIaly v. Goodson ( 1816), 2 Mer. 
77 ; 35 E. R. 870. 

Annoiaiion : — Ezpld. Castclll v. Cook (1849), 7 Haro, 89. 

210. Purchaser of share — Not registered.] — 

The Bonnie Kate, No. 208, ante. 

211. Joint-tenants — No jurisdiction.] — The ct. 

has declined to interfere between joint-tenants in 
respect of possession of their ship. — T he Mar- 
garet, Nos. 226, 231, 236, 797, post. 

For full anns., sec S. C. No. 226, post. 

212 Managing owner — Added as defendant.] — 

Where an action is brought in rem against a ship by 
owners of certain shares therein claiming possession 
& an account against the managing owner, & the 
latter makes default in api)earing, the ct. will order 
such managing owner to be joined as a deft., so 
that his accounts may be investigated, will give 
! possession to pltfs. if they hold a majority of 
' .shares ; but will not order, before reference, a sale 
of deft. ’s shares to satisfy pltf.’s costs & any sum 
found due at the reference. — The Native Pearl 
(1877), 37 L. T. 512 ; 3 Asp. M. L. 0. 515. 

213. Foreign ship — No jurisdiction.] — The ct. 
has no jurisdiction, in the case of a foreign ship, to 
oniortain a cause of possession at the suit or the 
majority of co-owners against the master, who is a 
part-owner, all being foreigners. — T he Johan & 
Siegmund (1810), Edw. 211. 

214 .. Though British part-owner.] — 

The ct. lias no power, at the suit of a British part- 
owner of a foreign ship, to arrest her until bail is 
given for her safe return to her own port abroad. — 
The Graff Arthur Bernstorff (1854), 2 Ecc. & 
Ad. 30. 

215 . Though ship registered in British 

possession.] — The Admlty. Div, has no jurisdiction 
to entertain an action in rem, instituted under 
Admlty. Ct. Act, 1861 (c. 10), s. 8, claiming an 
account of the earnings & sale of a ship when the 
ship is registered at the port of Guernsey, & not at 
any port in England or Wales. — The Robinsons 
& The Satellite (1884), 51 L. T. 905; 5 Asp. 
M. L.C.338. 

216. Unless foreign consul intervenes.] 

— In a suit by pltf., a foreigner, against a foreign 
vessel to enforce his right ^is part-owner for an 
account for possession, the ct., upon the foreign 
Consul refusing to interfere, declined to enter- 
tain the suit, which was dismissed with costs, 
but not damages. — The Agincourt (1877), 2 P. D. 
239 ; 47 L. J. P. 37. 

B. Persons entitled to Benefit of Jurisdiction. 

217. Part-owners — Minority — ^Manager appoin- 
ted by all owners.] — The ct. has jurisdiction to ar- 
rest a vessel in an action of restraint at suit of a 


PART 11. SECT. 2, SUB-SECT. 2.— A. PART II SECT. 2. SUB-SECT. 2.-~C. 

e. Vessel not repist^red in Ireland.] — 228 i. Accounts .] — Under the joint 

The Admlty. Ct. has jurisdiction In a offoct of Admlty. CJt. Act, 1861 (c. 10), 
oause of restraint though tho vessol ss. 8, 35. Oolonial Cta. of Admlty. 
be not registered In Ireland. — T ub Act, 1890 (c. 27), s. 2 (2), & Admlty. 
IjADV Clkrmont (1870), 4 I. L. T. Jo. Act, 1891, as. 8, 4, tho Local Ct. in 
542 ; 23 L. T. 283.— IR, 


Admlty. has jurisdiotion in rem in an 
action for an account betwoon the oo- 
ownors of a ship. The Idas (1863), 
Brown. & Lush. 65, cited. — C ope i*. 
Raven (1905), 11 B. 0. 11. 486.— UAN. 
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part-owner holding a minority of shares, notwith- 
standing the vessel is about to proceed on a voyage 
approved of by a majority of part-owners, &is being 
employed under a charter entered into by the shin’s 
hu^and, appointed to act on behalf of all the 
owners.— The Talca (1880), 6 P. D. 169 ; 42 L. T. 
()1; 29W. R. 123; 4 Asp. M. L. C.226. 

Annotation Tlio Vindobala (1888), 58 h, T. 353. 

218 . .] — ^An agreement between 

the owners of a ship & two persons appointing them 
ship’s husbands & managers, & empowering them 
to continue to act as such at all times thereafter for 
the owners, their exors., administrators, & assigns, & 
giving them entire management of the vessel, does 
not prevent a dissentient part-owner from institut- 
ing an action of restraint, <fe obtaining bail from 
ills co-ownei's in the valiKi of his shares. — The 
England (1880), 12 P. D. 32 ; 50 L. J. P. 115 ; 
50 L. T. 890 ; 35 W. R. 307 ; 0 Asp. M. L. C. 140. 

219. Transferor of share.] — The Lady of the 
Lake, No. 200, ante, 

220. Transferee for value without notice.] —Tiip: 
HorlocKjNo. 207, mdr. 

221. Mortgagee.] — The Eastern Belle, No. 
200 , post, 

C. Cases within Jurisdiction. 

222. General principles — Damages for negligence.] 

The Ceylon, No. 205, ante. 

223. Accounts.] — By Adinlty, Ct. Act, 1801 
(c. 10), s. 8, the Admlty. Ct. has jurisdiction— on a 
jxdition being filed by a part-owner of a British 
ship, alleging that his co-owner, the ship’s husband, 
has rendered false accounts — to order an account to 
be taken of th(‘ earnings disbursements of tiie 
ship, of moneys received upon insurances of shij) 
& freight. The sect, being remedial is retrospec- 
tive, ^ gives the ct. jurisdiction, notwithstanding 
the shii) has been lost before the date assigned for 
the Act to come into operation. — The Idas (1863), 
Brown. & Lush. 65 ; 2 New Rep. 45. 

A nnotaiinn : — Apld. The Lady of the Lake (1870), L. II. 3 A. 

Sl E. 29. 

224. Stay of execution— Co-owners sued in 

Queen’s Bench Division.] — A managing owner, who 
had not delivered accounts for nine years, instituted 
a co-ownershij) action for settleniont of accounts, & i 
fur payment of the balance found due tQ him, A 
claimed certain items in rt*spcct of materials sup- 
plied to the shi]) for which he had not ])aid, & for 
which defts. were being sued in Q. B. Div. The 
registrar in his report allowed pltf. these items. 
Upon application to confirm the report, A for 
judgment, the ct. decreed payment of the amount 
found due by the registrar, but stayed execution 
until defts. were protected against claims in the 
Q. B. Div., & refused jdtf. costs of the action upon 

t he ground of delay in rendering his accounts. — 
The Charles Jackson (1885), 52 L. T. 631; 6 
Asp. M. L. O. 399. 

225. Former Jurisdiction.] — A co-partner 

could not originate a suit for accounts in the 
Admlty. Ct. — ^The Apolixd, No. 202, ante ; Nos. 
233, 1239, post. 


Sub-sect. 3. — Remedies. 

226. Bond for safe return — Form of bond.] — ^A 


minority of co-partners. Semble : bonds should 
be limited “ to the safe return to any port of this 
country,” since when a vessel is within the pro- 
tection of the country to which she belongs, she 
is in her general home ; & the parties are restored, 
as to any legal remedies, to the situation in which 
they stood before departure of the vessel. 

The ct. declined to pronounce forfeited a bond 
given for the safe return of a vessel to a particular 
port of the United Kingdom, the vessel having 
been carried in distress into another port, & there 
arrested in suits of salvage & of wages, holding 
that while the vessel was within the jurisdiction of 
the ct., safe A imsol I, the application was 
premature. — ^The Margaret (1829), 2 Hag. Adm. 
275. S. C. No. 21J,an^c; Nos. 231, 236, 797, post. 
Annotation : — Consd. The Cawdor, [1900] P. 47, C. A. 

227. .}— In an action of restraint the 

proper form of bond is a bond for safe return, A not 
a bond tu answer judgment in the action. — The 
Robert Dickinson, No. 784, post. 

228. Duration of bond — Second action.] — 

Where minority owners have instituted an action 
of restraint claiming security for safe return of the 
ship to a named port within the jurisdiction A a 
bond is given by defts. for that purpose, such bond 
remains in force until the ship returns to that port, 
A pltfs. are not entitled to institute another action 
for further seciirity upon the ship’s return to an- 
other port within the jurisdiction. If such second 
action is instituted it will be dismissed with costs. — 
The Regalia (1881), 51 L. T. 904 ; 6 Asp. M. L. C. 
338. 

Annotation : — Refd* The Cawdor, 1 10001 1\ 4 7,(\ A. 

229. Changes in ownership.] — In an 

action of restraint a bail bond was given for safe 
return of the ship “ from as many voyages as she 
shall sail upon before notice shall have been given 
to defts. by pltfs. that they withdraw their claims 
for security.” Two years after the bond had been 
given, the majority of shares owned by defts. hav- 
ing in the meantime b(‘cn transferred to new owners, 
A the management of the ship having also passed 
into other hands, the sureties applied to be released 
from the bond : — Held : (1) it could not have been 
intended the sureties should remain bound for all 
time, notwithstanding the change of ownership ; 
(2) the bond must he cancelled. — The Vivienne 
(1887), 12 P. D. 185 ; 5(i L. J. P. 107 ; 57 L. T. 316 ; 
36 W. R. 110 ; 6 Asp. M. L. C. 178. 

Annotation : — Refd. Tlio Cawdor, [1900] P. 47, C. A. 

230. “ Safe return,” what Is.Jy-A bond had 

been given “ for the safe return of a ship to the port 
of Whitehaven, to which she belonged ” : — Held : 
her arrival at Belfast within the specified time, A 
afterwards at Whitehaven, her proper port, satis- 
fied the terms of the bond. — The Anne (1829), 
2 Hag. Adm. 279 n. 

A nnotation ; — Refd. The Cawdor, [1900] P. 47, O, A. 

231. .] — The Margaret, Nuk. 

211, 226, ante; Nos. 236, 797, post. 

For full uniiH., see S. C. No. 226, ante. 

232. .] — On an application to 

enforce a bond “for safe return of the vessel 
to the port of Hull ” the majority of owners 
appeared. The vessel subsequently arrived, A, no 
further proceedings taking place, the ct. dismissed 


the ot. at the instance of minority 
owners by a majority intending: to use 
the ship. In the latter case the bond 
or bail is not a contract between the 
parties, but a security sriven to the ot. 
which the ct. con enforce. 77ie Bag- 
nail 12 Jur. 1008, refd. — Hbatbr v. 
Andb:rson (1910), 13 Ex. C. R. 417. — 
CAN. 


bond for the shij)’s safe return is a remedy for a 

PART II. SECT. 2, SUB SECT. 3. 

226 i. Bond for safe return — Form 
of bond.] — Pltf. brought an action on a 
bond for 62,600, being the \’alue of 
pltf. *8 share in the ship, one of the 
conditions of whicii bond was that deft, 
would within six months bring the A. 
t ;0 a certain port in good condition & 
repair or pay pltf. 62,500. Objection I 


was taken to the jurisdiction of the ct. 
on the ground that the bond was an 
ordinary common law bond, A that 
pltf. w'hen he accepted the bond aban- 
doned his remedy in the Admlty. (A ,. : — 
Held : the objection was well founded, 
as the bond was made without reference 
or application to iho ct. & differed in 
that respect from a bond executed in 
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Admiealty, 


SecU 2. — Co-ownership <& restraint: Sub-sect 3. i 
Sect 3 ; 8uh-sect8» 1 2, d? i?.] j 

^oceedings without costs on either side. — ^T he 
WATBRHBN (1829), 2 Hag. Adm. 279 n. 

233» Forfeiture — Acta amounting to^^The 

bail bond looks only to the safe return of the ship or 
to payment of the stipulated sum, & upon loss of the 
ship immediate payment of the entire sum stipu- 
lated 'vdll be ordered. — T ub Apoixo, Nos. 202, 225, 
ante ; No. 1239, post 

234 . -By a bail bond, in an ac- 

tion of restraint, the sureties submitted themselves 
to the jiu'isdiction of the ct. & consented “ that if 
the (named vessel) shall not safely return to the 
port of Liverpool, & defts. (the owners of the vessel 
other than pltf.) shall not, in such case, pay to pltf. 
(the ai)praised value of his shares), execution may 
issue *’ against them. The vessel, which, at the 
time the bond was given, had been dispatched by 
defts. on a voyage from Hartlepool to Calcutta, 
arrived at Dundee in Scotland, left again on a 
voyage to New York, there to load for Australian 
ports. On motion by pltf., Barnes, J. pronounced 
the bond forfeited, & ordered the amount to be 
paid into ct. with liberty to the sureties to show 
cause : — Held : (1) there was jurisdiction to make 
the order ; (2 ) assuming a discretion in the ct. in 
respect of enforcement of a security given to the ct., 
that discretion had been rightly exercised, as the 
condition of the bond for safe return was not limited 
to the vessel bein|? lost, but was broken by the ship, 
instead of returning tc» Ijiverpool, being taken to a 
port out of the jurisdiction of the English Admlty. 
Ct., & sent on another voyage. — Tup: Cawdob, 
[1900] P. 47 ; 09 L. J. P. 23 ; 81 L. T. 705; 48 
W. R. 293 ; (i Asp. M. 1.. 0. 19, C. A. 

235 . Set aside — If action unfounded.] — In 

an action of restraint a bail bond, given by defts. 
before the trial, for safe return of a ship, is only an 
ordinary step in Admlty. litigation to prevent ex- j 
pense A f) 08 sible loss arising from arrest, the ct. ; 
will sot it aside if at the hearing it appears that pltf. 
was not entitled to institul^ the action. — 3 ’'iie 
Keroula, Nos. 25.3, 707, post. 

236. Sale — Ship or shares.] — In cases of disagree- 
ment tile ct. may compel a sale either of tiie ship or 
of the sliares of the minority on application of a 
majority of owners. — T hb MARGAUPn% Nos. 211, 
220, 231, ante ; No. 797, post. 

Annotation : — CoDSd. Ciiwcior, [IDOOJ P. 47, C. A. 

237 . Discretion — To he exercised with 

caution.] — The Admlty. Div. has i)ower under 
Admlty. Ct. Act, 1801 (o. 10), s. 8, in a co-owner- 
ship tuition to order the sale of a ship on applica- 
tion of a minority of owneivs, but such power will 
always he exorcised with great caution. — ^T pie 
Neixy Schneider (1878), 3 P. 1). 152 ; 39 L. T. 
300 ; 27 W. 11. 308 ; 4 Asp. M. L. il 51. 

Anwo/rt/MWS :~Fotd. Tlio Tlorownrd, V. 284. Reid. 

The Marion (1884), 38 W. K. 4 32. 

238. When sale ordered.] — The ma- 

jority of co-owners of a ship, by constituting them- 
selves a limited liability co., made it impossible for 
the ship to l)e i)rofitably employed in the general in- 
terests of owners, unless the dissenting minority of 
owners consented to come in to the co. On motion 
by the minority, in an action of restraint, for sale of 
the ship : — Held : {\) the majority of owners had no 
right to cliango the cliaracter of ownership without 
the consent of all persons concerned; (2) the ct. 
would exercise its discretionary power under Admlty. 
Ct. Act, 1861 (c. 10), s. 8, & decree sale of the ship ; 
(3) the decree would be ordered to lie in the registry 
for four days to give the co. the opportunity of pur- 


chasing the shares of appets. — T he BDereward, 
[1895] P. 284 ; 64 L. J. P. 87 ; 72 L, T. 903 ; 44 
W. R. 288 ; 8 Asp. M. L. 0. 22 ; 11 R. 798. 

239, Ex parte application — ^Par- 

ties.] — Pltf. was owner of eight shares, & deft, of 
twenty- eight shares of the A. Pltf. filed his peti- 
tion under Admlty. Ct. Act, 1861. On an ex p. 
motion P., on behalf of pltf. & upon consent of W., 
owner of eight shares, & H., who claimed to be 
equitably entitled to four shares of the A., moved 
for an account of the earnings of the vessel since 
Nov. 1853, & for a sale. The ct. (deft, having had 
notice of the motion & not having appeared) 
granted the application. — The Albion (1802), 6 
L. T. 104; 1 Mar. L. C. 206. 

240. When sale refused.] — The own^'r 

of twenty- two sixty-fourth shares in a ship, being 

I )ltf. in an action of restraint, applied on motion 
)efore hearing of the action for sale of the vessel 
proceeded against, on the ground that pltf. & defts. 
could not agree as to management of the vessel : — 
Held : (1) no sufficient reason existed in fact for 
ordering a sale ; (2 ) whether or not the ct. had juris- 
diction to order a sale, the motion must be refused. 
—The Marion (1884), 10 l\ I). 4 ; 54 L. J. P. 8 ; 
51 L. T. 906 ; 33 W. R. 432 ; 5 Asp. M. L. C. 339. 

241. Appointment of receiver.] — The ct. will ap- 
X)oint a receiver in a co-ownership suit where cir- 
cumstances exist which in its opinion render such a 
course just & convenient. — The Ampthill (1880), 5 
P. D. 224 ; 20 W. K. 523. 

242. Third parties — Monition to bring in freight.] 
— In a cause between co-owners, under Admlty. Ct, 
Act, 1801 (c. 10), s. 8, the ct. granted a citation 
in personam on deft., & a monition on ]A)ndon Dock 
Co. to bring in freight detained by them under a 
stop order from defts. — The Meggte (1866), L. R. 1 
A. & E. 77. 


Sect. 3 .-~M 0 RTGAGE. 

Sub-sect. 1. — Jurisdiction at Common Law? 

243. No jurisdiction — When question of property 
Involved.] — Upon questions of mtge. the Admlty. 
Ct. has no jurisdiction ; whether a mtge. is fore- 
closed, whether a intgec. has a right to take posses- 
sion of a chattel personal, whether he is the legal or 
only the equitable owner, whether a ri^ht of re- 
demption means that a migee. is restrained from 
selling in repayrn jnt of his debt till after the time 
specified for redemption is past ; the decision of 
these questions is not within the jurisdiction or pro- 
vince of the Admlty. CT., which never decides on 
questions of projierty between a mtgcc. owner. — 
The Neptune, Nos. 56, 58, ante ; No. 728, post 

For full anus., sea S. C. No. .»0, ante. 

244. .] — ^Prior to Admlty. Ct. Act, 

1840 (c. 06), 8. 3, the Admlty. Ct. had no power to de- 
cide upon claims of mtgees. ; a ct. of equity must 
have been applied to. — The Percy (1837h 3 Hag. 
Adm. 402. 

Annotations : — CoDSd. & Dbtd. The Douthorp (1843), 2 

Wm. Rob. 73 ; The Fortitude (1843). 2 Wm. Rob. 217. 

245. Mortgagee not recognised*] — ^A vessel 

being sold under a decree of the Admlty. Ct. in a 
suit of subtraction of wages, the ct., having no cog- 
nisance of mtgees., will not order the surplus of pro- 
ceeds to be paid to a mtgee. to whom possession had 
never been given, but direct such surplus to re- 
main in the registrv, subject to such order as may 


PART 11. SECT. 8« SUB-SECT. 1. 

248 1. No jurisdiction — Unregistered 


mortgage — Freight dt cargo .] — A xntgoe. of Canada against freight & cargo. — 
under an tmre^stered mtge. of a ship Strong v. Smith, The atalamta (1896). 
has no right of notion in the Exoh. Ct. 5 Ex. C. R. 67. — CAN. 
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come to the ct. — The Pobtsea (1827), 2 Hag. 
Adm. 84. 

Annotation : — Distd. The Fortitude (1843), 2 Notes of Cades, 
615. 

246. S. P. The Exmouth (1828), 2 Hag. Adm. 
88 n. 

Annotation : — Be!d. The Fortitude (1843), 8 Jur. 23. 


Sub-sect. 2. — Statutory Jurisdiction. 

A> In General, 

247. Admiralty Court Act, 1 840 (c. 65) — Limits of 
jurisdiction.] — The enabling power conferred upon 
the ct. by s. 3 of the above Act does not extend to 
all questions arising out of a deed of mtge., but 
is confined to the ship itself being mtged. Where 
a vessel is arrested at suit of mariners for wages, 
but not the freight (which was not in the hands of 
the ct. ), the ct. will not exercise its ordinary juris- 
diction, or that given by the above Act, at the 
instance of a nitgee., to adjudicate questions as to 
ownership of the freight. — The Fortitude (1843), 

2 Wm. Rob. 217 ; 2 Notes of Cases, 515 ; 2 L. T. 
O. S. 229 ; 8 Jur. 23. S. C. No. 1249, post. 
Annotation : — ^Befd* Place v. I’otts (1853), 1 C. L. P. 679. 

248. Validity of mortgage — Not open to 

question.] — While a mtge. remains indorsed on 
the certificate of registry, the Adrnlty. Ct. must 
consider it a valid & subsisting mtge. — The Ring- 
dove, No. 787, post, 

249. Merchant Shipping Act, 1854 (c. 104) — ! 
Merchant Shipping Act Amendment Act, 1862 
<c. 63) — Real nature of transaction considered — , 
Absolute transfer in form — ^Mortgage in inten- 
tion,] — Under s. 09 of the former Act & s. 3 of the 
iatter Act the ct. will look behind the register to 
the real character of transtictions between co- 
owners, & treat as a mtge. that which is on the face 
of it an absolute transfer if it should appear such 
was the intention of the ])arties. Semblc : the ct. 
would in some cases recognise an agreement by 
which a person might be for some T)urposes an 
absolute owner, & for others a mtgee., if such 
agreement were clearly proved & definite. — The 
INNI8 FAI.LEN, No. 252, posL 

Annotations The Kcroula (1886), 11 P. D. 92. 

Reid. The Jane (1870), 23 L. T. 791 ; Tho Bcnwcll Tower 

(1895), 72 li. T. 664. 

For full annt^., see S. O. No. 252, post. 

250. Admiralty Court Act, 1861 (c. 10)~Equities 
— Whole transaction considered.] — Where an action 
has been brought in the Adrnlty. Ct. under s. 1 1 of 
the above Act by the re^tered transferee of a 
mtge. & the ship arrested, the ct. will, in con- 
formity with M. S. Act Amendment Act, 1802 
(c. 63), s, 3, enforce equities between owner & 
mtgee., & will, in estimating the right of mtgee., 
consider not only tho registered documents, but all 
transactions between the parties relative to the 
mtge. loan. 

Pltf. was the registered transferee of a mtge. ex- 
pressed to be given as security for payment of an 
acceptance on a certain date, which date was 
passed before action brought ; but he had, by other 
arrangements, contemporaneous & subsequent to 
the transfer, agreed for postponing repayment, & by 
such arrangements repayment of no part of the 
money was due at the time of action brought ; & it 
was not proved that the owner had done anything 
impahing the security of the mtgee. The action was 
dismissed with costs. Pltf. was further condemned 
in damages, on the ground that with adequate 


I knowledge of the circumstances he had arrested the 
I ship when no money was duo to him — after a de- 
cision of magistrates, adverse to his claim ; & that 
he had endeavoured to make good his claim by 
bringing charges of fraud, which he failed to sus- 
tain, against the owner. — The Cathcabt (1867), 
L. R. 1 A. & E. 314 ; 10 L. T. 211 ; 2 Mar. L. C. 500. 
S. C. No. 261, post. 

Annotation: — ^Befd. The Bcnwoll Tower ( S95), 72 L. T.664. 

B, Action of ReatrainU 

251. not in possession.] — ^A mtgee. not 
in possession is not entitled to arrest a vessel for 
the purpose of enforcing bail for her safe return to 
England. A motion, on behalf of a mtgee., for a 
warrant of arrest, was refused in the circumstances 
of the cose. — The Highlander (1843), 2 Win. Rob. 
109; 2 Notes of Cases, 316. 

.l^ino(aIio Tho linut^fallori (1866), L. R. 1 A. & E 

72 ; Tho Jano (1870), 23 L. T. 791. 

252. Right of charterer.] — Under M. S. Act, 

1854 (c. 104), s. 70, a mtgee. not in possession of the 
vessel cannot maintain an action of restraint. 

A vessel having been arrested in a cause of 
restraint between co-owners, the ct., on motion by 
the charterer, to whom the vessel had been let for *a 
voyage, ordered her release, it appearing that the 
alleged co-owner was only a mtgee. — The Innis- 
PALLEN (1866), L. R. 1 A. & E. 72 ; 35 L. J. Adm. 
110 ; 16 U. T. 71 ; 12 .Tur. N. 8. 053 ; 2 Mar. L. 0. 
470. S. C. No. 249, ante. 

A tinolations : — Consd.Thu JCoronla (1886),!] P. D. 92. Refd. 

Tho Jano (1870), 23 L. T. 791; Tho Fanuhun (1880), 42 

L. T. 483 ; Von Krooden v. Hiill (1906) 75 L. .1. K. B. 359. 

Mentd. The Bonwoll Toa-lt (1895), 72 h. T. 664. 

253 . Mortgagee in possession.] — ^A mtgee. 

not in possession cannot maintain an action of re- 
straint. Where persons hold shares in a ship by 
way of security for a loan under an agreement, by 
which it is provided, inter alia, that in the event of 
tho owners of shares hilling to meet their acceptances 
or to pay interest the holders of the shares may 
realise them, calling on the owners to make good any 
loss arising therefrom, or paying them any balancii 
left after repaying themsidves the loan, they are 
merely mtgccs. of such shares do not become 
owners thereof on the acceptances being dishonoured, 
& hence, not having taken possession of the shares, 
they are not entitled to institute an action of re- 
straint against the ship . — Semblc : a mtgee. of 
shares in a ship, when in possession, may institute an 
action of restraint. — The Keroula (1886), 11 P. D. 
92 ; 65 L. J. P. 45 ; 55 Lr. T. 61 ; 35 W. R. 60 ; 

6 Asp. M. L. C. 23. S. 0. No. 235, ante; No. 
767, post. 

254. Action against mortgagee— Second mortga- 
gee purchasing from first mortgagee— Notice of ship’s 
engagements.] — ^A shipowner agreed with defts. to 
provide a ship which should be run & worked by 
them in their line under their control & discretion. 
The agreement was to continue in force for five years, 
& to be binding on the owners* exors. & adminis- 
trators. The snip was completed & registered on 
Jan, 3, 1891. On Jan. 5 in the same year she was 
mtged. by the owner to a co. to secure an account 
current. The mtgees. had no notice of the engage- 
ments subsisting with defts. On Nov. 30, 1892, 
the owner gave a second mtge. on the ship to pltf. 
to secure an account current, Pltf. was aware of 
the existence of the contract with defts., & inferred 
that the terms were onerous. On Oct. 17, 1803, tho 
owner died, & first mtgees. took possession of the 
ship, & transferred her bv a bill of sale to pltf. At the 
time of sale pltf, knew the terms of the a^eement 
under which the ship was being worked in defts.* 
line. Subsequently pltf. entered into a contract to 
sell the ship to a firm which knew the nature of the 
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SecU 3 . — Mortgage : Suh-eecU 2, B, & C. Sect. 4 : 

Sub-eect. 1, A. B, (a^ 3 

contract with defts. Pltf. moved for an order that 
defte. should deliver up to him the certificate of 
registry of the ship. It was agreed to turn the mo- 
tion into the trial of the action without pleadings, 

that defts. should be taken to have applied 
for an injunction restraining pltf. from dealing 
with the ship in a manner contrary to the agree- 
ment : — Hela : (1 ) pltf. entitled to have the certifi- 
cate of registry delivered up to him ; (2) defts,* 
application for an injunction must be refused upon 
the ground that first mtgees., who had no notice 
of the ship’s engagements, were entitled to realise 
their security by selling the ship free of her engage- 
ments, & that pltf., although he had notice of her 
engagements, was entitled to the same rights as 
Avere possessed by his vendors, first mtgees. — The 
(CELTIC! Kino, [1894] P. 17,5; 93 L. J. P. 37; 70 
1m T. 502 ; 7 Asp. M. L. C. 440 ; 0 R. 754. S. C. 
No. 267, post, 

AnjiotnuonH : CqVlB^. The IToalher Boll, [1901] P. 14:$. 

Re’d haw Ouavantco & Trust Socj, v . Kussiau Bonk, 

llDwdl 1 K. B Rif), t . A. 

265 . Prohibition of transfer — Persons in- 

terested.] — A limited co., builders of two ships, had 
Uiken bills of exchange for the cost of building, to- 
gether with first mt-ges. on the ships ; the first bill 
was about to fall due, the owners of ships who had 
accepted the bills of exchange were in financial diffi- 
culties, the building co. had gone into liquidation, 

the liquidator had taken possession of one of the 
ships & was negotiating for her sale. On an ex p. 
application by certain bankers & others, who had 
discountod most of the bills of exchange & who 
on this account claimed benefit of the mtges. as 
holders in due course under Dills of Exchange Act, 
1882 (c. 01), an order was made in Admlty. Div. 
under M. 8. Act, 1894 (c. 00), s. 30, restraining the 
owners, mtgees., or any other persons from deal- 
ing with the ships until furtluT order. — La J3i.anca 
A c El Abgkntino (1908), 77 L. .1. P. 91. 

Action for Possession, 

266. Jurisdiction— Sale by mortgagee.] — The 

Rose, No. 180, ante, 

267 . — .] — q^iiE Celtic Kino, No. 254, 

ante. 

For full anus, see S. C., No. 254, anie. 

258. Arrest — Withdrawal of action — Costs.] — 

The second mtgee. of thirty-two sixty-fourth 
shares of a vessel instituted a cause under Admlty. 
CL Act, 1801 (c. 10), s. 11, & arrested the ship. 
Me aftenvards withdrew the suit. The owner of 
the remaining share (who w’as not mtgor. to pltf.) 
applied to the ct. to condemn jdtf. in costs & 
damages : — Held : he was entitled to his costs of 
suit, but not to any damages occasioned by arrest 
& detention of the vcsst;l. — The Volant (1804), 
Brown. Lush. 321. 

259. Wrongful arrest — Security not in Jeopardy — 
Release.] — Where shares in a ship are mtged., pos- 
session being retained by mtgors., & the managing 
owner, duly appointed by all co-o^vne^s, including 
mtgors., charters the ship for a foreign voyage, & 
she loads & is about to proceed on the voyage, 
mtgee., even though he takes possession of his 
shares before the sailing of the ship but after the 
making of the charterparty, cannot arrest the ship 
or demand bail in an action brought by him to 
compel payment of his mtge. debt, provided the 
performance of the charterparty is not prejudicial 
to the security ; & the ct. will, upon application of 
the co-owners, release a ship so arrestod, & con- 
demn mtgee. arresting in costs. — T he Maxima 
(1878), 39 L. T. 112 ; 4 Asp. M. L. C. 21. 

260. .] — Where registered mtgees. 

of a ship instituted an action in rem as mtgees. for 


possession, & the ship was arrested therein before 
the mtge. money became due, & without any de- 
fault on the part of mtgor., the ct., being of opmion 
upon the facts that the ship was not neing dealt 
with so as to impair mtgees.* security, ordered her 
release. — T he Blanche (1887), 68 L. T. 692 ; 
0 Asp. M. L. C. 272. 

261. Damages.] — The Cathcabt, 

No. 250, ante. 

For full anus, see S. C. No. 250, ante. 

262. Mortgagee taking possession — When allow- 
able.] — ^A mtgee. of a ship is entitled to take posses- 
sion of her, although there has been no actual de- 
fault under the mtge., if mtgor. is working the ship 
in such a way as to impair materially the security 
of mtgee.— T he Manob,, [1907] P. 339 ; 77 L. J. l\ 
10 ; 90 L. T. 871 ; 10 Asp. M. L. 0. 440, C. A. 

263. Removal by master — Effect of.] — 

The taking by a master of a ship to sea, after 
possession has been taken by mtgees., against 
their wishes, is such misconduct, even when done 
by orders of mtgor., his original employer, as will 
disentitle him to recover in an action in rem as 
against mtgees. any coiripensation for dismissal 
by mtgees., upon their recovering possession of 
the vessel, before the term of liLs engagement has 
expired. — T he Eaibpobt (1884), 10 J*. D. 13 ; 54 

L. J. P. 3 ; 52 L. T. 02 ; 32 W. R. 448 ; 5 Asp. 

M. L. C. 348. 

264. Possession wrongful — Damages — 

Wages paid by mortgagee.] — Where mtgor. of a 
vessel entered into a charter or agreement with a 
third party (pltf.) for use of the vessel whereby pltf. 
was to have possession of the ship for about six 
weeks & to run her on specified voyages between 
places in the Unih^d Kingdom &> finance the vessel, 
bemg granted the highest charge A lien on the ve.ssel 
nitgor. could grant to secure any sums he might so 
disDUi’se ; (1) such charter or agreement 

did not impair the value of intgce.’s security ; 
(2) mtgee. was liable in damages to pltf., the 
charterer, for taking possession of the vessel under 
his mtge. after default had been made by mtgor. 

Where a mtgee. wrongly took possession of the 
mtged. ship as against the charterer, A paid wages 
due to the crew from the charterer : — Held : in the 
circumstances the charterer was liable to mtgee. for 
wages so paid. — T he Heaitip^r Bell, [1901] P.. 
272 ; 70 L. J. P. 57 ; 84 L. T. 794 ; 49 W. R. 677 ; 
17 T. L. R. 541 ; 9 Asp. M. L. C. 206, C. A. 

Annotations : — Refd. EesartH v. Whinucy (1903), R8 L. T. 191 . 

C. A. ; Law Guaiantco & Trust i-oc. v. Rushiaii Bank for 

Forolprn Trade. [1905] 1*K. B. hl5, V. A. The Manor. 

[1907] 1\ 339,0. A. 

265. Receiver & manager already appointed 

—Interference prohibited.] — Mtgee. of thirty-four 
sixty-fourth shares in a ship having given to the 
receiver & manager appointed by the ct. notice that 
he was a mtgee. & intended to take possession, was 
restrained by an order of the ct., made on Aug. 12, 
from interfering with the receiver & manager. 
During the vacation mtgee. applied to the ct. 
to discharge or vary the order, but the vacation 
judge adjourned the application till the first sittings 
of Admlty. Div, — The Edderside, Bell v, 
Edderride SmpovTNiNG Co., Ltd. (1887), 31 Sol. 
Jo. 744. 

266. Co-ownership action — Right of mortgagee to 
intervene.^ — Where a part-owner of a ship insti- 
tutes a suit against the ship claiming as against his 
co-owner an account & sale of the ship, a mtgee. 
holding a mt^e., which could not be satisfied by 
sale of the smp, is entitled, on intervening in the 
suit, to a release of the ship & to his costs from the 
time of his claiming release. 

A shipowner sold certain shares in a ship & the 
purchaser having neglected to register the sale, 
mtged. the whole ship to a third person, who had 
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no knowledge of the previous sale, to secure a 
balance exceeding the value of the ship. The pur- 
chaser registered his shares, & then finding the 
nitge. registered, instituted a suit against the ship 
claiming as against his co-owncr an account & sale 
of the ship. Mtgec. intervened & claimed release of 
the ship & damages & costs for its detention : — 
Held : mtgee. entitled to release of the shij) & to 
costs from the time pltf. became aware of mtgee. *s 

claim The Eastern Eeixe (1875), 33 L. T. 214; 

3 Asp. M. L. C. 19 ; S. 0. No. 221, anle. 


Sect. 4.— BOTTOMRY. | 

Meaning of bottomry & validity & enforcement j 
of bottomry bonds, .scc SHirriNo Navigation. | 

Sub-sect. 1. Jurisdiction. | 

A. Nature of Jurisdiction. \ 

267. Bottomry — Maritime risk — Hypothecation j 

— Pledge of ship.] — The Admlty. Ct. has im- 1 
doubted jurisdiction over bottomry bonds, whicdi j 
are founded upon sea risks & defeasible by de- | 
struction of the ship in course of her voyage. i 

The Admlty. Ct. exercises an undisturbed juris- 
diction over hypothecation bonds ; a bond so j 
denominated in the East Indies will not make it j 
such, in the view of the ct., if it docs not pledge 
the vessel herself for sole payment of the bond.— 
The Atlas (1827), 2 Hag. Adm. 48; 8. C. Nos. 
12, 55, a7ite ; No. 283, 

Annutatiems : — Coisd. tif The Koval Arch 30 L. T. 

(I. S. 198 ; Law v. WalU-r^tciii (1870). 22 L. T. 376. Refd 
Staijjbaiik •. Fonning (IHol), il C. B. 51 ; Stainbank v. 
Hhepaid (1853), 13 C. B. 41S. ‘ 

268. Jurisdiction founded on necessity.] — | 

3’hc jurisdiction of the Admlty. Ct. in cases of : 
bottomry bonds is founded on the existence of i 
necessity arising from want of personal credit. — 
The riuNCE of Saxe Conuim (1838), 3 Moo. 
J*. C. C. 1 ; 13 E. R. 1 ; S. C. No. 292, jwst. 

Annotation : — Refd. The Poiitida (1881), 9 P. 1). 177, C. A. 

Circumstances in which a bottomry bond may be j 
made, see Shipping & Navigation. 

269. Respondentia bond.] — A master has power ^ 
to bind the cargo for repairs of the ship, in order to 
effect prosecution of the voyage, in such manner , 
as to entitle the party who advances the Jiioney to i 
sue for enforcement of his bond in the Admlty. Ct. ; 
but the master can only bind the cargo in a case 
of severe necessity ; nor will the cargo be bound 
if the lender has taken undue advantage of the : 
master's distress. — T he Gratitudine (1801), 3 
Ch. Rob. 240. 

Annotalion : — Distd. Freeman v. East India Co. (1822), .5 
B. & Aid. 617. Apld. Morris v. Robinson (1824), 6 Dow. & 
Ry. K. B. 34; Rayno v. Benedict (1841), 5 Jur. 1176; i 
Vlierboom v. Chapman (18l4). 13 M. & W. 230 ; L« i 
Constantia (»845 , 2 Wm. Rob. 404. Con>d* Anon.(1^4•► , 

7 L. T. O.S. 451. Expld. Duncan r. Benson (1847), 1 Exch. t 
637 ; Benson v. Duncan <1849), 3 Exoh. 644. Oossd- j 
The Bonaparte (1850), 3 Wm. Rob. 298 ; Wilkinson v. ' 
Wilson, The Bonaparte (1851-53), 8 Moo. 1\ C. C. 469. ! 
Aild. Cammcll v. Sowull (1868), 3 H. N. 617, Expld. 
The J m.than Goodhoe (1858), Sw. 355. Apld. The • 
Sobh mstt n (1866), L. R. 1 A. & E^ 293. CoDfd. The ' 
Hamburg (1863); 2 Now Rep. 136. Consd. & Apld. The | 
Hamburg (1864), Brown. & Tmsh. 253, P. C. Censd. Ti c . 
Llezie (1868), L. R. 2 A. & E. 254 ; Re The Karnak (1868), 
L. R. 2 A. & E. 289. Apld. The Onward (1873), L. R. 4 
A. & E. 38 ; Gunn v. Roberts (1874), 43 L. J. C. P. 233. 
Apprvd* Metcalfe v. Britannia Ironworks Co. (1876), 1 
Q. B. D. 613. Eeld. Hussey tj. Christie (1807), 13 Ves.694; 


Idle V. Royal Exchange Assoe. (1819), 8 Taunt. 766 ; 
Cannan v. Meabum (1823), 1 BIdk. 243 ; Robertson r. 
Clarke (1824), 1 Bing. 445 ; La Constancia (1846), 4 Notes 
of Cases, 512; The Osmanli (1850), 3 Wm. Rob. 198; 
Hallett V. Wigram (1850), 9 C. B. 580 ; Gibbs r. Gray, 
Gray v. Gibbs (L857). 26 L. J. Ex. 286 ; The Pilsollla 
(1850), Lush. 1 : Cammcll v. Sewell (1860), 5 II. & N. 728 ; 
The Olivier (1862), Lush. 484 ; Duranty v. Hart (1863), 
2 Moo. P. C. C. N. S. 289, P. C. ; The James Soddou (1866). 
L. R. 1 A. & E. 62 ; Notara v. Henderson (1870) L. R. 5 
Q. B. 346 ; lie The Patria (1871), L. R. 3 A. & E 436 : 
TIio Gaetano & Maria (1882), 7 P. D. 137, C. A ; The 
Pontlda (1884), 9 P. D. 102. 

270. Subject to same principles as bot- 

tomry bond.] — The Admlty. Ct. has jurisdictipn 
over bonds of respondentia, as over bottomry 
bonds. The difference between them is one of 
fact; there is no distinction in principle. 

The American ship N., caiTying cargo from New 
York, consigned to various owiiei s in L. was stranded 
off Key West, in Florida, & unable to proceed on 
her voyage. The cargo was salved, && arrested in 
a suit by the salvors. The master resolved on his 
own authority to transhij), to release the cargo, & 
borrowed money to i)ay the salvage award, upon 
agreement to give a respondentia bond on the whoh‘ 
cargo saved for the voyage honu*. A great portion 
of the cargo was then shipped on board a second 
vessel, which whilst loading caught lire, & a large 
part of the cargo was consumed fresh salvage 
expense's incurred. A second salvage suit was 
brought, the goods salved were sold & ))roceeds 
paid into ct. The rest of the S.'s cargo was then 
shipi^ed on board a tliird vessel & brought safely to 
Li. Before sailing the master of the S. gave a bot- 
tomry bond for the whole arnount of the original 
agreement professing also to bind the goods or pro- 
ceeds lying in possession of the ct. The ct. after- 
wards ordered tliat tlic ])roc(‘eds should, on a day 
certain, bo paid out to the bondholder, unless the 
owners of the cargo produe(*d evidence that the 
bond had been fully satisfied in Phigland. Upon an 
action brought upon tlie bond in the Adndty. Ct. in 
England, against the cargo brought to England, 
for the full amount : — Held : (1) tlio ct. had juris- 
diction over the bond ; (2) in tlu^ circumstances 
the mastc'r was entitled to make the agreement for 
the bond without communicating with the cargo- 
owners ; (3) the bond was not wholly vitiated be- 
cause professing to bind the cargo which was lying 
in possession of the ct., & not exposed to maritime 
risk ; (4 ) the owners of the cargo brought to England 
should pay a proportional part of the bond only, 
namely, according to the proportion the value of 
their property bort* to the total value of the cargo 
upon which the bond was agreed to be given, al- 
though the bondholder would be a loser, even if the 
whole proceeds lying in the (T. of Florida were ])aid 
over to him. — The Sultan, Cargo ex (1859), Sw. 
504 ; 5 Jur. N. S. 1000. S. 0. No. 287, posf. 

H. Extent of Jurisdiction. 

(a) Where Jurisdiction exists. 

21 1 . Bottomry bond — ^Validity in dispute.] — 

Where a bottomry bond is made on the high seas, the 
Admlty. Ct. has jurisdiction, & prohibition does not 
lie, though the validity of the bond is in di8f>utc. — 
Scarborough V. Lyrus (1024), Lat. 252 ; 82 E. B. 
371. 

272. .] — Where a ship has been taken 

in execution by the sheriff, the holder of a bottomry 
bond on the ship need not take an issue under 
Interpleader Act, 1831 (c. 58), but may commence 
proceedings in Admlty. ; & tin proper course is for 
the execution creditor to contest validity of the 


PART II. SECT. 4, SUB-SECT. 1.— A. 

267 I. BoUotnrv — Repairs of ship — 
Hypothecation.} — The Supreme Ct. will 
not prohibit the Vice-Admlty. Ct. from 


proceeding against a vessel for the 
recovery of money advanced for her 
repairs in a foreign port Sc secured by a 
hypothecation deed, for tho reason that 


uch hypothccatiou was a subjout solely 
if Admlty. jurlsflictlon. — T he Mi^ 
}ARET & Isabella (1828), 1 Nlld. L. R. 
1 7 6.— NFliD 
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Admibalty. 


'Sect* ^,—BoU<mfy: SulhsecL 1, B* (a) <6; (6) ; suh- 
sect 2,] 

bond in the Admlty. Ct. — S nodbn v. Bamsby 
1860), 27 L. T. O. S. 185. 

273. Though made on land.] — The master 

of a ship may hypothecate her for necessaries even 
upon land in course of the voyage. The Admlty. is 
the proper ct. in which to sue upon a hypothecation. 
— ^Bbnzen V. Jeffries (1697), 1 Ld. Raym. 152 ; 91 
E. B. 999. 

274. .] — ^The Admlty. Ct. has jurisdic- 

tion in the case of a hypothecation bond given by 
the master of a ship for necessaries occasioned by 
distress at sea, although the contract was upon land* 
But the ship must be sued, &> not the owners. — JoN- 
soN (Johnson) v, Shepney (Sioppen, Shippin), 
(1703), Jlolt, K. B. 48 ; 11 Mod. Kcp. 30 ; 2 Ld. 
Kaym. 982 ; 1 Salk. 35 ; 87 E. li. 836. 8. C. 
No. 294, post 

Annotations: — Gonad. Mciietono v. Gibbous (1789), .3 Term 
Hop. 267. Rcfd* Yat(5H v. Hall (1785), 1 Tcnn Rep. 73 ; 
CastPlque v, Imrie (1870), L. 11. 4 H. L. 414 ; The Dictator, 
U892J P. 304. Mentd. Reid v. Darby (1808), 10 East, 143 ; 
The Rhadamanthe (1813), 1 Dods. 201 ; Idle v. Royal 
Exchange Ashcc. (1819), 8 Taunt. 756; Freeman v. East 
India (Jo. (1822), 5 B. & Aid. 617 ; Btainbank v. Shepard 
(1853), 13 0. 11. 418. 

275. Though under seal.] — Whether 

the Admlty. Ct. has or has not jurisdiction depends 
upon the subject-matter. It has cognisance of a 
hypothecation bond given in the course of a voyage, 
though it be executed on land & under seal. — ' 
Menetone V, Gibbons (1789), 3 Term Rep. 267 ; i 
100 E. R. 668. i 

A nmAations tJonsd. The (JathcriiHi ( 1 848h C NotCH of (^ases, 

Supp. 43. Reid* New England Mutual Marino Infioe. v. 
Durham (1871), 24 L. T.448. Mentd. The Mullingar (1872), 
26 Ij. T. 326. 


276. British ship abroad.] — The Admlty. Ct. 

has jurisdiction over a bottomry bond given, wdth j 
consent of the owner, upon a British ship lying in a 
foreign port, where the usual circumstance.s which 
justify a bond exist. — 'J'uis Royal ARCiii, Nos. 278, 
288, 291, 1811, 

For full annji., sec S. No. 291, post. 


277. Where maritime risk, etc.] — ^A 

British subject, having purcha.sod a vessel at H., & 
being in want of funds for her outfit to bring her 
to England, raised the money on bottomry ; — Hdd : 
in such case, there being a necessity for borrowing 
money on bottomry, a maritime risk & a maritime 
premium, the Admlty. Ct. would entoriain the 
case give effect to the bond. — The Uelgoland 
(1850), Sw. 491; 5 Jur. N. 8. 1179. S. C. Nos. 
289, 300, post 

278. .] — Sea risk is essential to 

found the jurisdiction of the ct. — T he Royal Arch, 
No. 276, ante ; Nos. 288, 291, 1811, post. 

For fall anus,, see S, 0. No. 291, post. 


279 . Given before voyage begins — ^Agree- 

ment for bond.] — Smnblc: the Admlty. Ct. has 
junsdiction w here a bond has been granted, & the 
ship has never put to sea. Also, where a mere agree- 
ment for a bond lias been entered into, but no bond 
actually given. Before the ct. will direct freight to 
be brought in, it must be satisfied that freight has 
actually been received. — The Aline (1839), 1 Wm. 
Rob. Ill, 


Annotations : — Mentd. Tho Bonares (1850), 14 Jur. 581 : The 
Qrocla (1850), 7 Notes of (Jasoe, 410 ; Harmer v. Bell 
(1860-61), 7 Moo. P. C. C 267 : Simpson v. Fogo (1860), 
20 L. a. Ch. 657 ; The Halley (1867), L. R. 2 A. & R. 3 ; 
The Dictator. [1892] P. 304 ; Tho TUpon aty, 11897] P. 
226; The Veritas, [10011 P. 304 ; Tho Normandy (1904), 
90 L. T. 361. 


280. .] — Qil ; how far a bottomry bond 

given in port, before commencement of a voyage, is 
recoverable by proceedings in the Admlty. Ct. — 
The Jenny (1843), 2 Wm. Bob. 5. 


I 


I 


281. Given in England — By British ovmer.] 

— ^A bottomry bond made by the owner himself in 
England : — Held : a good bottomry bond. — The 
Providence (1783), Burrell, 330. 

282. By British master. Jy-A bottomry 

bond, granted by the master of a British vessel in a 
port of England, was upheld. The authority of 
Ihe ct. to take cognisance of such bonds does not 
depend upon the locality of the owner’s residence, 
but upon the necessity of the case. — The Trident 
(1839), 1 Wm. Bob. 29. 

Annot^ion.9 : — Distd. The Priscilla (1860), Lush. 1. Mentd* 

Law V. Wallerstelu (1870), 22 L. T. 376. 

(h) Where no Jurisdiction exists* 

283. Maritime risk excluded.] — Semhle : a bond 
professing to be a bottomry bond, but excluding 
maritime risk, is not subject to Admlty. jurisdic- 
tion. — T he Atlas (1827), 2 Hag. Adm. 48, Nos. 
12, 55, 267, ante* 

Annotaiu.ns: — Consd. Sttiinbank v. Fenning (1851), 11 C. B. 

51 ; Re Tho Itoyol Arch (1857), 30 L. T. O. S. 198. Reid* 

Law V. WaUerstein (1870), 22 L. T. 376. 

For full auns., see S. C. No. 267, ante. 

284. Pledge of personal credit.] — ^The mas- 

ter of a vessel has no authority to hypothecate for 
money borrow^ed at a foreign port for necessary re- 
pairs & disbursements, & by the same instrument 
pledge the personal credit of his owner for such ad- 
vances, whether marithne interest be stipulated 
for or not. Bui a bottomry bond may be given at 
the same time with, A as a collateral security for, 
bills drawn on the owmers for moneys so borrowed. 

A vessel having put into a foreign port in a 
damaged state, the master borrowed money of a 
merchant tiuire, for necessary repairs & disburse- 
ments ; to secure which money he drew bills upon 
his owner, <fc also executed an instrument which 
purported to be a hypothecation of the ship, cargo 
& freight. By this instrument the merchant who 
advanced the money forbore all interest beyond the 
amount necessary to insure the ship to cover the 
advances ; the master took upon himself & his 
owner th(i risk of tho voyage, making the money 
payable at all events, subjecting the ship to 
seizure & sale by virtue of process “ out of H. M.’s 
Admlty. Ct. of P^ngland, or any ct. of Vice-AdmltJ^. 
possessing jurisdiction at the port at which the said 
vessel might at any time happen to be lying, or to 
be, according to Ihc maritime law & custom of 
li)ngland,” in the event of the bills being refused 
acceptance, or being dishonoured : — Held : (1 ) this 
w^as not such a hypothecation as could be enforced 
in the Admlty. Ut., payment of the money bor- 
rowed not being made to depend upon arrival of the 
vessel ; (2) the merchant had no insurable interest 
in the ship. — Stainbank v* Shepard (Shepherd) 
(1853), 13 C. B. 418 ; 1 C. L. B. 009 ; 22 L. J. Ex. 
341; 22 L. T. O. S. 158; 17 Jur. 1032 ; 1 W. R. 
505 ; 138 E. R. 1262, Ex. Ch. 

Annotations: — Expid. & Apld. Willis r. Palmer (1859), 7 

C. B. N. S. 310. Refd. Bristow v. Whitmore fl859). 4 

De G. & J 325 ; The Onward (1873), L. R. 4 A. & K. 38 ; 

Mlcdbrodt v. Fitzsimon (1875), 32 L. T. 579, P. C. 

285. S* P* Stainbank v* Penning (1861), 11 
C. B. 51 ; 20 L. J. 0. P. 226 ; 17 L. T. O. S. 255 ; 
15 Jur. 1082; 138 E. R. 389. 

Annotations : — Consd. Moran v. Uzlelli, [1905] 2 K. B. 555. 

Reid. Stainbank v. Shepard (1853), 13 C. B. 418 ; The 

Irma Bark (1873), 29 L. T. 649. 

286. Maritime risk not referred to.] — ^A biU of 

exchange having been given as collateral security 
along with a bottomry bond, in the event of the bill 
being paid, the bond to be void, but there being 
no mention in the bond of a maritime risk or words 
from which it could be inferred : — Held : on this 
last ground it could not be enforced in the Admlty. 
Ct, No costs were given, as the judge thought 
the omission was a mistake of the drawer of the 
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bond. — T he Bmaxcipation (1840), 1 Wm. Rob. 
124. 

AnnokUiona: — Confd* Stainbank v. Fcnning (1851), 11 C. B. 
51. Befd. The Haabet, [1899] P. 205. 

287. Property not exposed to maritime risk.]— A 

respondentia bond, covering in part property not 
exposed to maritime risk, is bad as to that part, but 
may be valid as to the residue. — ^T he Sut.tan, 
No. 270, ante. 

288. British ship — In British port.] — bottomry 
bond, given by the master with the consent of the 
owner, upon a British ship lying in a British port 
cannot be sued upon in the Admlty. Ct. — ^TiiE 
Royal Arch, Nos. 276, 278, ante; Nos. 201, 
1811, post. 

For full anns., see S. C. No. 291, post. 

289. .] — Semhle : if a British owner 

raises money upon bottomry in England for any 
voyage whatever, though the transaction may be 
lawful, yet the Admlty. Ct. has no jurisdiction. — 
The Helgoland, No. 277, ante ; No. 800, post. 

290. Personal contract.] — Money advanced for a 
foreign ship, on bills upon the owner, afterwards 
covered by an assignment of freight : — Held : not 
recoverable under Admlty. Ct. Act, 1840 (c. 05), 
s. O.-^Tiie Armadh^lo (1841), 1 Wm. Rob. 251 ; 1 
Notes of Cases, 75 ; 3 L. T. 824. 

291. Though substituted for bond — Exten- 

sion of time.] — ^A bottomry bond is entitled to 
priority of payment over a mtge. during the voyage 
for which the bond was executed, but when due, 
should be enforced ^vithin reasonable time; & a 
voluntary agreement on the i^art of the holder to 
postpone i)ayment under it alters its character 
totally, & substitutes a contract, over which the 
Admlty. Ct. has no jurisdiction. 

A British ship, owned in NovaHcotia, terminated 
at New York a voyage from Glasgow ; being in 
need of re[)air her master, with tlio consent of her 
managing part-owner, gave a bottomry bond pay- 
able at New York on her return to a port of dis- 
charge in British North America. After termina- 
tion of such contemplated voyage, the bondholder 
agreed with same managing part-owner to post- 
I)one i)ayment of the bond till after conclusion of a 
subsequent voyage & her ar-rival at a port of dis- 
charge as before, the bond to remain a lien on the 
ship ; such voyage was performed, & on the ship 
reaching L. in England, in prosecution of a further 
voyage, she was arrested by warrant of the ct. ; the 
validity of the bond & agreement was contested by 
mtgccs. of three-fourths & the owner of one-fourth 
of the sliip ; — Held: (1) the bond was originally 
good ; (2) the holder could not subsc(j[uontly sue 
upon it in that ct., nor u])on the agreement. — The 
Royal Arch (1857), Sw. 269 ; 30 L. T. O. S. 198 ; 

0 W. 11. 191. S. C. Nos. 276, 278, 288, anfe; 
No, 1811, post. 

Anno*a‘iom Reid. The Staffordshire (1871), 25 L. T. 137 ; 
London & Midland Bunk r. Noilsou (1895), 1 Cas. 18. 

Sub-sect. 2. — ^Exercise op Jurisdiction. 

292. Parties — Master.] — Scmhlc: the master, 
though the original hypothecator of the ship, & 
part-owner, is not precluded by practice of the 
Admlty. Ct. from joining his co-owners 
pugning the bond. — The Prince op Saxe Coburg, 
No. 268. ante. 

For full anna., see S. C. No. 268, ante. 

293. Mortgagee.] — It is open to a mtgee. of 

a ship to appear & contest a bottomry bond, al- 
though the owner does not. — The Panama (1870), 
18 W. R. 1011, P. 0. 

For full anns., see Sitippinq Sc Navigation. 

294. Ship to be sued.] — J onson v. Shep- 

2Y, No. 274, ante. 

For full anns., see S. C. No. 274, ante. 


295. Evidence — ^Production olbond.] — Inactions 
of bottomry the original bond must be brought in 
before validity of ttie bond is pronounced for. — 
The Rowbna (1877), 37 L. T. 366 ; 26 W. R. 82 ; 
3 Asp. M. L. C. 506. 

296. Notarial copy — When admissible.]— In 

a cause of bottomry instep of the bond itself being 
brought into ct., an olllcial or notarial copy was 
produced. It appeared that the original bond was 
preserved in the registry of the Ct. of Commerce at 
Malta, & a “ legalised copy ” entered in the minutes 
of the Notary’s Acts there : — Held : the ct. would 
not act upon the copy without a certificate & afli- 
davit that no further copy had been or would be 
produced. — The Jeunk Nanette (1855), 3 L. T. 
123 ; 4 W. R. 92. 

297. Remedies.] — A hypothecation bond had 
been given in J. by the master, who was also owner 
of the vessel, for necessary repairs & outfit of the 
ship. The bond covenanted for payment of the 
money three months after date, on arrival of the ship 
in London, cither by bills or good security, Pltfs. 
having applied without success for payment of the 
money or other security, a motion was granted for 
a warrant to arrest the ship in a case of bot- 
tomry, on a suggestion that the ship wiis on the 
eve of being transferred to other persons, & was 
preparing to proceed to sea. On a subsequent day 
when the marshal was proceeding to execute the 
decree for sale, the register was not forthcoming, 
but was detained in the possession of W. under a 
sale, pretended to have been made to liim by tlu‘ 
original owner, to defeat the effect of the bottomry 
bond ; a motion that a monition might issue 
against W. the asserted purchaser, to bring in 
the ship’s register was granted. — The Barbara 
(1802), 4 Ch. Rob. 1. 

AnnofetiUm : — Consd* The Duke of Bedford (1829), 2 Hag. 

Adm. 391. 

298. Freight — Position of cargo-owner.] - 

The holder of a bottomry bond on ship, freight & 
cargo is, upon conclusion of proceedings by default 
against ship & freight, entitled as of course to have 
full freight duo upon delivery of the cargo paid to 
him, to satisfy the sum secured by the bond with 
costs ; & the owner of the cargo who lias paid tlio 
freight into ct. is not entitled to a reference of th<j 
amount due on the bond, notwithstanding that 
before execution of the bond part of his cargo was 
sold by the master the pioceeds af)i>liod to the 
ship’s exf)enses. — T he Gem of the Nitii (1805), 
Brown. Lush. 72. 

299. Delay — Effect of.] — In questions of bot- 
tomry the ct. is bound to exert particular vigi- 
lance ; becaase, although bonds of this kind are tt> 
be supported with a high hand, when clear Sc 
simple, they are, in many resj>eots, to be narrowly 
watched. Bottomry affords great ojiportuuities of 
collusion ; A on the very account of thci iin[)ortane“ 
given to these bonds, they are to bo pursued witli 
exact attention & active diligence in order that tho 
ct. may have the oi)portunity of considering them 
in their recent origin, & with a view to all the cir- 
cumstances on wliich their honest validity may 
depend. 

A bottomry bond, put in suit originally on the 
part of a French merchant in 1792, suspended dur- 
ing the war with France, not enforced during peaces 
but after twelve years attempted to be farther prose- 
cuted on the part of the British merchant to whom 
it was indorsed, was not allowed to be put in execu- 
tion under the original proceedings, the proceedings 
having been delayed too long even though there 
was no Stat. Limitations applying to such case . — 
The Rebecca (1804), 5 Ch. Rob. 102. 

^nnokrffon:— Consd. The Royal Aroli (1857). 269. 

300. ^.] — ^Where delay takes pla^e in 

enforcing a bottomry iKind, & no explanation is 
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offered, suspicion is thrown upon the whole trans- 
action, but such delay will not bo fatal to the bond 
unless prejudicial to the interests of third persons, 
as if the vessel has changed hands in the mean- 
time. — The Helgoland, Nos. 277, 289, ante. i 

301. Pledge of ship Sc cargo — Priority.] — A bond ; 
was given upon a siiip Si cargo only, not mentioning | 
the freight. The ship Sc cargo were arrested Sc the : 
freight was paid over to other parties, before the i 
suit commenced at the instance of the bondholder. ' 
The ship proved insufficient for discharge of the ^ 
bond, but Uio cargo was am])le for the purpose. 
The ct. decreed that the bondholder sliould be paid 
tiie balance of the proceeds of the shii), wages de- 
ducted, Sc should be put in possession of the cargo, 
so far as was necessary for full j)ayment of the bond. 
The owner of the cargo prayed a monition against 
the owners of the freight. An act on petition was 
brought in Sc the owners of the freight rested their 
defence upon the ground that the freiglit was not 
bound, not being named in the bond, Sc that it had 
not been arrested at the suit of the bondholder, as he 1 
had not proceeded against the freight, but against ! 
the ship alone; — Held: (1) the bond should be | 
pronoruiccd for with interest Sc costs, the freight I 
to be brought in Sc to bo made subject to average ; 1 
(2) the freight Sc shi]) must be exhausted before 1 
rcjcourse could be liad to the cargo. — The Prince 
llEGENT (1821), unreported, ciled 2 Wm. Hob. 83. 

J nnotuHims COD&d. Tlio l^'ortltiulo (1 84;i), 2 Notes of ruses. 
r»15 ; Tlio Dowthorpe (1843). 2 Wm. Koh. 73. Distd. The 
Mary Ann (1845), {) Jur. 94. Consd.The Constanciu (184(J), 

4 N les of Chsch. 512. ExpM* The Ih’isoilltt (1859), Lush. 

1. Reid. TIk; Jionaparte (1850), 14 Jur. 605. 

302. .] — Where a bottomry bond I 

attaches upon a ship Sc cargo, the cargo cannot Ix^ | 
made sub.iect to ])aymont of the bond until the , 
proceeds of the ship Sc freight have been exhausted. 
Tlie cargo may be arrested Si> bail taken, but the 
proceedings against the cargo should then be stayed 

t ill the ship is sold unless it is manifest that the 
])roduce will be insufficient to meet the bond. — T he 
Bonaparte, No. [lOifjwsi, 

Annofaliovs ConSd. Tho Olivier (1862), 31 L. J. i\ M. & A. 
137. Reid. The Onward (1873), 21 W’. H. 601 ; Kldnwort 
r. (Jussa Maritima. of Genoa (1877), 36 L. T. 118, P. C. 

Por full Hiins., 8rr S. (!. No. 304, j)o8f. 

303. Marshalling.] — The principle of 

marshalling the assets ought to prevail in the 
Admlty, (^t. wdienever it can be carried into effect 
without violating other rules entitled to preferential 
observance. But cargo hypothecated cannot be re- 
sorted to for payment of any bottomry bond until 
ship Sc freight are exhausted. Where there are two 
bottomry bonds, tho first in date on ship Sc freight 
only, the other or last bond on ship, freight Sc cargo, 

A the ship Sc freight are insufficient to discharge 
both bonds, tho last bond, which is entitled to 

miority, must be paid out of ship <k freight.— T he 
( 18r>9), Lush. 1 ; 1 L. T, 272 ; 5 Jur. 

N.S. 1421. 

Distd. Tim Union ( 1860 ), LubIi. 128. Coosd. 
The Eduard Oliver 0 867). L. K. 1 A. & E. 379. 


Sub-sect. 3. — Law Applicable. 

304. Law maritime — How far applied.] — ^Where a 
bottomry bond granted at a foreimi port is by the 
law of that port valid a.s affecting the ship & freight, 
its validity as regards cargo, in a question with sub- 
jects of another country before the Admlty. Ct., 
must be determined by general maritime law. — 
TiieBonaparte (1850), 3 Wm. Rob. 298 ; 7 Notes 
of Oases, Supp. 55 ; 14 Jur. 605. S, C. No. 302, 
ante. 

Annotations Refd. The Olivier (1862), 31 L. J. P. M. & A. 
137 ; The Onward (1873), 21 W. R. 601 ; Klcinwert r. 
Cassa Maritima of Genoa (1877), 36 L. T. 118, P.C. Mentd. 
Tho Cynthia (1852), 16 Jur. 748. 

305. — .] — Where a bottomry bond is 

made payable upon arrival at the ship's port of 
destination in Ii'ngland, validity of the bond is 
triable by the general maritime law as administered 
in England, noe by bne law oj me ship’s flag, or the 
place where the bond was executed. — T he Ham- 
burg (1864), Brown. & Lush. 253 ; 2 Moo. P. C. 0. 
N. S. 289 ; 33 L. J. P. M. & A. 116 ; 10 L. T. 206 ; 
10 Jur. N. 8. 600 ; 12 W. R. 628 ; 2 Mar. L. C. 1 ; 
15 E. R. 911. P.O. 

AnnoUdiona Distd- Lloyd v, Ouibert (1865), 6 B. & S. 100. 
CoD8d.& Distd. The Gaetano & Marla (1882). 7 P. D. 137. 
Mentd. The BaMa (1801), Brown. & LuhIi. 292 ; Tho Lizzie 
(1868), L. R. 2 A. & E. 251 ; The Empire of Peace (1869), 
39 L. J. Adm. 12 ; The StafTordBhire (1871), 25 L. T 137 ; 
AUBtralasian Steam Navigation Co. v. Morwe (1872). 27 
L. T. 357 ; The San Roman (1872), L. R. 3 A. & E. 583 ; 
Kleinwort Colien v. Cassa l^larilima ol Genoa (1877), 2 
App. Cas. 156, P. (1; Aeatos r. Burns (1878), 3 Ex. D. 
282, C. A. 

306. Principles of administering — Reduction 

of premium- Foreigners.] — The Admlty. Ct., if re- 
quired to enforce bottomry contracts, must proceed 
on principles of e(iuity. If foreign mercliants require 
aid of th(i ct. to enforce contracts made inten- 
tionally to be enforced in tJn gland, such aid can 
only be afforded according to the i)rineipleB w hich 
guide its proceedings, Sc without which it would be 
an instruinent of fraud Sc rapine rather than dis- 
)enser of justice. A custom of a particular country 
las very little effect against foreigners, unless it is 
reasonable Sc just. Though the Admlty. Ct. has 
jurisdiction to reduce the premium on bottomry 
bonds, yet it must act, in tho exercise of such power, 
with great caution, & take into consideration all tho 
circumstances of each particular transaction. 

The registrar’s Sc merchants’ report reducing the 
premium on a bond (given in France* for a voyage to 
London) from 20 to J 24 per’oent. was overruled, as 
money could not be obtained at «a lower premium, 
owing to its scarcity in France & the disturbed state 
of the country & apprehension of hostilities be- 
tween England Sc France, but was sustained where 
it disallowed a charge of commission for unshipping 
Sc care of the cargo, at 5 per cent., as unreasonable, 
though agreeable to the custom of the place. — The 
Fognac (1832), 2 Hag. Adm. 377. 

Annotations : — ColUld. The Heart of Oak (1841), 1 Wm. Rob. 
204. Refd. The Gleiimaniia (1860), Lush. 115; Law v. 
Wallernteiu (1870), 22 L. T. 376. 


PART 11. SECT. 4, SUB SECT. 2. 

301 i. Vledije of skid rf' cargo — 
-In making its dccjroo in 
favour of the holders of bottomry bonds 
on ship, freight, & cargo tho Admlty. 
(T. will generally dircel the ship to he 
sold in the first Instance, & reserve tho 
(luestlou as to liability of the freight 
& cargo until after return of tho oom- 
ndsHion of sole. If the sura realised 
by sale of tho ship is not sufficient to 
satisfy the bond or Imnds, Sc the cost 
of suit, the ct. will resort to freight, &, 
if necessary, to the cargo. — T hk 
Romolo (18.54), 1 Ir. Jur. N. S. 462 
(Adm.).— IR. 


303 i. The 

Admlty. Ct. in Imttomry suits gives 
priority to the last dated bond ; but 
will render every facility to tho prior 
bondholder to realise the amount of 
his security, & will order the oonsigiiees 
to lodgt' in the roglsti’y a certified state- 
ment of tho value of tho cargo, & to 
enter into a stipulation for such amount 
as may be reasonable, to abide the 
result of tho two suits ; & it will order 
t/ho certified amount of the fn'lght to 
be lodged in ot. to tho credit of both 
suits. — Thk Fortuna (1860), 5 Ir. Jur. 
N. S. 375 (Adm.).-IR. 

a. Decree — Scrutiny of accounts — 
Ship-(igenl'8 charges — lieduction of 


bond .] — The Admlty. (Jt , in making a 
decree in favour of the bottomry bond, 
will carefully .scrutinise all accounts, & 
reduce an unreasonable or exorbitant 
charge. 

When a ship -agent charges a com- 
mission for his general superintendence 
upon the entire value of tho ship & 
cargo, Sc upon advances alleged to have 
been made by him, without stating to 
what amount, or at what rate of interest, 
the ct. will consider the several claimB, 
Sc award a specific sum for his services 
Sc advances. Sc reduce tho amount of 
the bond accordingly. — T he Fortuna 




Paet II. — Jurisdiction 

307. Hypothecation Implied.] — By the 

maritime law every contract of the master implies 
a hypothecation, by the common law not without 
express agreement. — Justin v, Baulam (1702), 1 
Salk. 34 ; 2 Ld. Raym. 805 ; 01 E. R. 36. 

Annotations: — Oomid. The Hhadamantho (1813). l.Dods. 
201 ; The Neptiinu (1834;, 3 H -(?. Adm. 120. Beld. The 
Gratitudino (1801), 3 Ch. Hob. 240 ; Gaanan v. Meaburn 
(1823), 1 Bing. 243. Mentd. The Gustaf (1862), 1 M. L. C. 
230. 

308. .] — In absence of evidence to the 

contrary, it is presumed a foreign lender makes ad- I 
vanccs in contemplation of bottomry ; this pre- 
sumption is increased where the lex loci empowers 
the lender to arrest the ship in satisfaction. — T he 
Kabnak (1868), L. R. 2 A. & E. 280 ; 37 L. J. Adm. 
41; 17 W. R. 66; 3 Mar. L. O. : varied on 
other points, The Kabnak, L. R. 2 I*. O. 505, 

S. C. No. 310, post. 

Annotations: — Consd. Tho Ida (1872), L. H. .3 A. & E. 542. 
Apld. The Dora Forster, 11900] P. 241. Refd. The Empire 
of Peace (1809), 39 L. J. Adm. 12. Mentd. Currie r. 
Bombay Native Inscc. (1869), D. H. 3 P. G. 72, C. A ; 
The Staflordsliire (1871), 25 L. T. 137 ; Micdbrodt i’. 
Fitzsimon (1875), 32 L. T. 579, P. C. 

309. Lex loci — ^Liability to arrest by~Bond valid.] 

— ^A cargo tiie property of a British merchant, 
however valuable, may be made the subject of 
bottomry for any debts duo by the owner of the 
vessel where, by law, the power of arresting the 
ship exists. — The Osmanli (1850), 3 Wm. Rob. i 
198 ; 7 Notes of Cases, 322 ; 14 Jur. 93. 

Annotations : — tonsd. 'I’lic Edmond (l<sO(0, Lush. 57: The 
North Star (1800), 29 L, J, P. M. & A. 7:i. Distd. Tho 
Edmond (1861), Lush. 2 ll. Consd. Tlie Kamak (1868), 

L. R. 2A. &E. 289. 

310. .] — The Kabnak, No. 308, 

ante. 

For fall anna., see S. C. No. 30S, ante. 

311. Lien given by — Bond valid.] — ^Thefact ‘ 

of a lien on the ship existing by the law of the coun- 
try in which tho bond is given is an important in- 
gredient, & furnishes a presumption in favour of 
a loan on bottomry, & not on personal credit. — 
The Vibilia (1838), 1 Wm. Rob. 1. 

Annotaiions : — Consd. The Lochicl (1843), 2 Wm- Rob. 31 ; 
Tho Mary Ann (1846), 4 NotOH of Gnsea, 376 ; Duncan v. 
Benson (1847), 1 Kxeh. 537. Re!d. The Trident (1839), 1 
Wm. Rob. 29; Kc The Royal Arch (1857), Sw. 269 ; The 
Laurel (1863), Brown. & Lush. 191 ; The Karnak (1868), 
L. H. 2 A. & E. 289. Mentd. The Staffordshire ( 1871 ), 23 
L. T. 137. 

312. ,] — Where an advance is i 

made for I'epairs of a vessel, & at (he lime of such ■ 
advance no stipulation is made by the lender for a ! 
bottomry bond, nor any agreement by him to make i 
advances on personal security, if the lex loci con- , 
fers a right to arrest the vessel & make her 
answerable for tho repairs, the lender has a right to j 
demand, & the masttn’ to execute, a bottomry bond 
to cover such advances. — The Laurel (1864), 
Brown. & Lush. 317; 5 New Rep. 219; 11 Jur. 
N. S. 46 ; 13 W. R. 352. 

B'or full aims., see SiiiPi'rxii & Nwio.vtiox. 

313. Unless transaction on per- 

sonal credit.] — ^A lien on the ship & freight, existing 
by local law, for advances & commissions, cannot 
convert a transaction on personal credit into a bot- 
tomry transaction, so as to render valid a bond sub- 
sejiuently given, or prevent ordinary reference of 
fairness of the commissions to the registrar & mer- 
chants. Existence of such local law may be pro- 
perly pleaded as material evidence to support an 
allegation that the agreement was to make advances 
on the credit of ship &; freight, & that the commis- 
sions were customary. The existence of such law 
will be assumed by the ct. unless contradicted by 
plea. If contradicted, either party may produce 
evidence, the party failing in the particular issue to 
pay the costs of it. — ^T he Laurel (1863), Brown. & 


IN Particular Cases. 125 

Lush. 191 ; 3 New Rep. 48 ; 33 L. J. P, M. & A. 
17 ; 9 L. T. 457 ; 1 Mar. L. O. 406. 

Annotation : — Consd. Tho Karnak (1868), L. R. 2 A. & E. 

289. 

314. ,] — Semble : a lion for gene- 

ral average contribution, given by the law of the 
port where a bottomry bond is given, is sufficient 
to support the bond, provided the ct. is satisfied 
such is the law of the port. — T he North Star, 
Nos. 656, 1253, post 

Annotaiions : — Consd. The Galam (1863), Brown. & Luhh. 

167. Refd. Tho Daring (1868), L. K. 2 A. & E. 260. 

For full anns.. see H. C. No. 12 33, post. 

315. Law of flag — Extent of liability fixed by,] — 

Tho rights of parties to a contract are to be judged 
of by that law by which they intended, or rather by 
which they may justly be presumed, to have bound 
themselves. A party who relies upon a right or an 
exemption by foreign law is bound to bring that law 
properly before the ct., & to estabJish it in proof, 
otherwise the ct., not being authorised to notice 
such law without judicial proof, must proceed ac- 
cording to the law of England. Where a contract 
of affreightment does not provide* otherwise, there, 
as between the parties to such contract, in respect 
of sea damage He its incidents, the law of the ship 
should govern. 

l*ltf., a British subject at a Banish West India 
island, chartere^d a ship belonging to defts.. who 
were French, for a voyage from S., in Haiti, to 
Havre, liOndoii, or Liverpool, at the* charterer’s 
option, he know'ing the ship was Fr(*nch. The 
charterparty was entered into by the master in pur- 
suance of his general authority as such, <fe not by 
any special authority from the owners. l*ltf. 
sliippcd a cargo at 8. for laverpool. On her 
voyage the ship sustained damage from a stonu, 
which coiu polled her to put into a Portuguese poi't. 
There tho master properly borrowed money upon 
bottomry of the ship, freight, & cargo, & repaired 
her, she proceeded with tho cargo, arrived 
safely at Liverpool. The bondholder proceeded in 
the Adrnlty. Ct. against the ship, freight, & cargo, 
which being insufficient to satisfy the bond, he sued 
defts. as shipowners to indemnify him for tho de- 
ficiency. Befts. abandoned the ship & freight in 
such manner as by the French law absolved them 
from liability ; — Held ; pltf. not entitled to re- 
cover, because the French law, as h(*ing that of tho 
ship, governed the case. — Lloyd v. Guibert (1865), 
6 B. Hi 8. 100 ; L. R. I Q. IL 115; 35 L. J. Q. B. 
74; 13 L. T. 602; 2 Mar. L. 0. 283; 122 E. K. 
1134, Exch. 

Annotations : — Consd. Tho Karnak (1809), L. II. 2 P. G. 605, 

P. C. Distd. EHih r. M‘Henry (1871), L. R. 6 C. P. 228 : 

The Patrla (1871), L. R. 3 A. & JC. 430. Expld. Cohen v. 

S. E. Ry. Co. (1877). 25 \V. R. 475, C. A. Consd. & Apld. 

Tho Gaetano & Maria (1882), 7 P. D. 137, 0. A. Apld. 

Chartered Meroantllo Bank of India, Ijondon & China v. 

Nethorlandw India Steam Navigation Co. (1883), 10 

Q. B. D. 521, A. Folld. Do Cloremont v Branch (1885), 

1 T. L. R. 370. Consd. Tho Auirunt, 118911 P. 328; 

Tho IndUbtrio, 11894] P. 68, C. A. ; Krell v. Henry, (19031 

2 K. B. 740, C. A. Apld. Shriohnnd v. Laoon (1906), 22 

T. L. R. 245. Expld. British South Africa Co. v. Do Beers 

I Consolidated Mines. 11910] 2 (ffi. 502. C. A. Refd. The 
1 Balila (1864), Brown. & Lush. 292 ; The Lina (1867), 17 
I L. T. 391 ; James v. S. W. Ry. Co. (1872), L. R. 7 Exch. 

I 287 ; Tho San Roman (1872). L. R. 3 A. & E. 683 ; Nuprent 

i V. Smith (1876), 1 C. P. D. 19 ; Tho M. Moxham (1876), 

46 L. J. P. 17. C- A. ; Moore v. Harris (1870), App. Cas. 

318, P. O. : Chamberlain v Napier (1880), 15 Ch. D. 614 ; 

Jao bs V. Credit Lyonnais (1884), 12 Q. B. D. 689, C. A. ; 

Re Missouri S.S. Co. (1889), 42 Ch. D. 321, C. A. ; Abdul 

Aziz Khan Sahib v. Commercial Bank of India (1903), 

2u T. D. R. 46, P. C. Mentd. The Empire of Peace (1809), 

39 L. J. Adm- 12 ; Nouvelle Banque de PUnion v. Ayfon 
: (1891), 7 T. L. R. 377. C. A. 

I 316. .] — The extent of the authority 

i conferred on the master to bind the owners of either 
j the ship or the cargo by hypothecation is derived 
■ from, & governed by, the law of his flag. — T he 
! Kabnak (1869), L. R. 2 P. O. 606 ; 6 Moo, P. C. C. 
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sect 1, A.] 

N. S. 130 ; 38 L. J. Adm. 67 ; 21 L. T. 169 ; 37 
W. B. 1028 ; 3 Mar. U O. 270 ; 16 B. B. 677, V. C., 
varying S. O., L. K. 2 A. & E. 289. 

AnnofcUions : — Mentd. Currie v. Bombay Natlre Insoe. 

B , L. B. 3 P. O. 72. O. A. ; The Bmpire of Peace 
, 39 L. J. Adm. 12; The Staffordshire (1871). 25 
L. T 137 ; The Ida (1872), L. B. 3 A. & E. 642 ; The 
Energio (1876), 32 L. T. 679. P. O. : The Dora Forster. 
11900] P. 241. 

81 7. . ] — Def ts., in pursuance of a char- 

terparty made in London, shipped goods abroad 
on an Italian ship for delivery in London. The 
ship being in distress, put into a Portuguese port, 
where the master executed a bottomry bon I pur- 
porting to bind ship, freight, & cargo, but without 
commimicating with the cargo-owner, as he might 
reasonably have done. The bond was duly exe- 
cuted according to Italian law, by which no such 
communication was re(][uired : — Held: (l)defts. 
must bo taken to have shipped the cargo subject to ; 
its being dealt with by the master according to the i 
law of the flag, there being no provision to the con- ! 
trary in the contract of shipment; (2) the bond ! 
was enforceable in the English Admlty. Ct. — The | 
Gaetano & Maria (1882), 7 P. D. 137 ; 61 L. J. P. i 
67 ; 46 L. T. 835 ; 30 W. It. 706 ; 4 Asp. M. L. C. i 
536, C. A. I 

Annotations: — Consd. & Folld. Tho August, (1891 ] P. 328. i 
Apld. Tho Industrie, [1894] P. 68. C. A. field. The Gas 1 
Float Whitton, No. 2, [1896] P. 42. C. A. 


Sect. 5.~~NECESSARIES. 

Sub-sect. 1. — Jurisdiction. 

A, Extent of Jurisdiction, 

318. Common law Jurisdiction — Proceeds In regis- 
try — Limits of Jurisdiction.] — An American ship had 
been proceeded against on the part of mariners on a 
demand for wages & sold under a decree of the ct. 
The wages had been paid out, & there remained a 
surplus of about £700 in the registry of the ct. A 
motion on the part of material men who had sup- 
jilied arms & stores to the ship, on a voyage from 
Jjondon to Venice, to be permitted to arrest the 
proceeds remaining in the registry, was granted, as 
it was the practice of the ct. to allow material 
men to sue against remaining proceeds in the re- 
gistry, notwithstanding prohibitions had been ob- 
tained on original suits instituted by them. A 
second warrant, prayed against the remaining pro- 
ceeds at the suit of a general creditor of the ship by 
reason of money expended by him on insurances, 
etc., was rejected, as the account was of too general 
& unsettled a nature to entitle the party to this 
remedy, & the case was more fit for the Ch. Ct. 

The Admlty. Ct. will not attempt to interfere 
where the demand itself is the subject of a dispute 
which the powers of an Eq. Ct. are alone compe- 
tent to settle. — The John (1801), 3 Ch. Rob. 288. 

Annotaiions: — Coxuld. Tho Maitland (1829), 2 Hag. Adm. 

26.H. Mentd. The Neptuno (1834), 3 Hag. Adm. 129. 

310. Statutory Jurisdiction.] — Tho Admlty. Ct. 
has no jurisdiction in claims for necessaries, except 
where it has been given expressly by stat. This 
has been given only where tne owner is beyond the 


jurisdiction, either under Admlty. Ct. Act, 1840 
(c. 66), 8. 6, impliedly from the vessel being foreign- 
owned, or, imder Atoilty. Ct. Act, 1861 (c. 10), s. 6, 
expressly from the facts of the vessel being out of 
her own port & the owner's domicil being 
out of Enmand & Wales. — The Pacific (1864), 
Brown. & Lush. 243 ; 3 New Bep. 709 ; 33 L. J. 
P. M. & A. 120 ; 10 L. T. 641 ; 10 Jur. N. S. 1110 ; 
2 Mar. L. C. 21. S. C. No. 345, post 

Annotations: — Consd. Tho Troubadour (1866), L. K. 1 
A. & E. 302. FoUd. The Harriot (1868), 18 L. T. 804. 
Distd. The Lion (1870), 26 L. T. 716. Consd. The Two 
Ellens (1871), L. B. 3 A. & E. 346. Apprvd. Johnson v. 
Black (1872), L. B. 4 P. 0. 161. Consd. The Heinrich 
Bjorn (1886), 10 P. D. 44, C. A. ; Hamilton v. Baker 
(1889). 14 App. Cas. 209. Apld. The Mecca, [1896] P. 96, 
O. A. field. The Mary Ann (1865), L. B. 1 A. & E. 8 ; The 
Soio (1867), L. R. 1 A. & E. 363 ; Simpson v. Bines (1872). 
L. B. 7 O. P. 290 ; Giovanni Dapueto v. Wyllie U874>, 
L. B. 5 P. C. 482 ; Allen v. Garbutt (1880), 6 Q. B. D. 166 ; 
Laws r. Smith (1884), 9 App. Cas. 356, P. C. ; The Celia 
(1888), :'.6 W. R. 540. C. A. 

320. Admiralty Court Act, 1840 (c. 65), s. 6 — 
Foreign vessel — In British port — Necessaries — Jury.] 

— The jurisdiction possessed by the Admlty. Ct. in 
all cases relative to necessaries supplied to a foreign 
ship imder the above Act applies to a foreign 
steamship carrying a foreign flag, & trading be- 
tween Belgium & London, whatever is required 
to put the machinery in working order (as supplying 
a new screw propeller to replace a disabled one) is 
a necessary within the Act. The Admlty. Ct. has 
power to send the case to be tried by a jury before 
a ct. of common law, but should exercise this 
power only in important cases. — The Plecha 
(1854), 1 Ecc. & Ad. 438. 8. C. No. 1104, post 

, Annotations: — Consd. Tho HonritJh Bjorn (1886), 11 Api». 

1 Cas. 270, II. L. Reid. Tho Mooou, LI 895] P. 95, C. A. 

I Mentd. The Heinrich Bjorn (1885), 10 1*. D. 44, C. A. 

321. In colonial port.] — An American 

ship supplied with necessaries at Cape of Good 
Hope by an English firm having an establishment 
there on her arrival in London was arrested at the 
suit of the merchant who supplied the necessaries, 
&, with the owner’s consent, sold. Payment to 
the merchant out of the proceeds being opposed 
by mtgees. of the vessel : — Held : under the above 
sect, the ct. had jurisdiction on a claim for neces- 
saries supplied to a foreign vessel in colonial as well 
as in British ports. — The Wataga (1856), Sw. 165 ; 
28 L. T. O. S. 192 ; 5 W. R. 165. 

Annotations: — Distd. Tho India (1863), 2 New Ron. 42. 
Folld. The Anna (1876), 1 P. I). 253, P. C. field. Tho 
Foronia (1868J, L. B. 2 A. &; E. 65 ; Tho Heinrich Bjorn 
tl885), 10 P. D. 44, C. A. ; The Mcooa, [1895] P. 95, O.A. 

322. .] — The master of a foreign 

vessel lying in the port of Quebec, being without 
fimds or credit, by means of a bill of exchange 
drawn upon a firm of shipbrokers in London, pro- 
cured the advance of a sum of money for neces- 
saries. The bill of exchange was accepted & paid, 
but the acceptors, not having received the amount 
of the bill from the shipowners, instituted an 
action against the ship for the amount of the bill : — 
Held : the ct. had jurisdiction under the above 
sect, to entertain the action. — ^T he Anna (1876), 
1 P. D. 253 ; 46 L. J. P. 15 ; 34 L. T. 896 ; 3 
Asp. M. L. O. 237, 0. A. 

Annotation : — Consd. The Mecca, [1896] P. 96, 0. A. 

323. Not in foreign i^ort.] — ^The above 

sect, refers exclusively to foreign vessels. To 
found the jurisdiction of the Admlty. Ct. under the 
second branch of this sect., the articles must have 


PART II. SECT. 5, SUB-SECT. 1. — A. ograinBt tho surplus proceeds of such s. 6 of the above Act the High Ct. ot 

ship lying tn the registry of tho ct., & Bombay has no jurisdiction on its 
821 i. Admiraliy Court Act, 1840 there is no opposition on the part of Admlty. side to entertain causes for 
(c. 66), s, 6 — Foreign vessel — 2n colonial the owners of these proceeds, the ct. neoessarics supplied to foreign ships, 
— Hiah Court of Bombay .) — When has a discretionary power to allow tho that stat. not extending to India. — 
a suit Is brought by material men for claim of the material men to be paid The Asia PRocRSDS.A^drp. Hobmasjs 
necessaries supplied to a foreign ship out of such unclaimed proceeds. Under (1868), 6 Bom. O. C. 64. — u4D. 
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been furnished to a foreign ship within the body of 
a county, or upon the neighbouring high seas in 
cases of exigency & necessity arising ; & a claim for 
payment of the value of ^oods supplied to a foreign 
ship building in a foreign port by a British manu- 
facturer cannot be supported, but will be dismissed 
with costs. — ^The Ocean (1845), 2 Wm. Rob. 368 ; 
4 Notes of Oases, 31 ; 7 L. T. 340 ; 9 Jur. 381. 
AnnoMtions : — Consd. The Wataga (1866), Sw. 105. Distd. 
The West Friesland (1869), Sw. 454. Consd. The Heinrich 
Bjorn (1885), 10 P. D. 44, C. A. Be!d. The India (18C:i), 
32 L. J. P. M. & A. 185. The Feronia (1868), L. R. 2 

A. & B. 65 ; The Mecca, 1 1 8951 P. 96. O. A. 


324. •] — No jurisdiction has been 

conferred on the Admlty. Ct. by the above sect, 
to entertain a claim for necessaries supplied to a 
foreign ship in a foreign port. — ^T he India (1803), 
2 New Rep. 42 ; 32 L. J. P. M. & A. 186 ; 9 L. T. 
234 ; 9 Jur. N. S. 417 ; 11 W. R. 636 ; 1 Mar. 
L. C. 390. S. C. No. 16G, anie ; Nos. 327, 340, posL 
AnnotcU'u-n : — N.F. The Mecca, 11895] P, 95, 0. A. 


325. Action by default.] — T he 

Afina van Linge, Nos. 357, 1495, 

326. Colonial ship not subject to.] — A mo- 

tion under the above sect, to arrest a Nova Scotia 
vessel, the vessel having been built & registered at 
New Brunswick, was rejected, such vessel not 
being a foreign sea-going vessel within the sect. — 
The Ocean Queen (1842), 1 Wm. Rob. 457 ; 1 
Notes of Cases, 271 ; 3 L. T. 341 ; 6 Jur. 1201. 


Annotation : — Befd. Allen v. Garlnitt (1880), 6 Q. B. t>. 165. 

327. Admiralty Court Act, 1861 (c. 10) — British 
ships.] — The provisions of ss. 4, 5, of the above 
Act apply only to British ships. — The India, 
Nos. 156, 324, ante; No. 340,posb 
For full anus., see S. C. No. 324, ante. 


328. .] — The Ella A. Clark, No. 349, 

post. 

For full anns,, see S. C. No. 349, post. 


329 . Foreign ships — Foreign port.] — Under 

s. 5 of the above Act the Admlty. (H. has jurisdic- 


tion over a claim for necessaries supplied to a 
forei^ ship in a foreign port (not being the port ta 
which the ship belongs) even though the port is not 
upon the high seas, unless at the time of commence- 
ment of proceedings any owner or part-owner is 
domiciled in England or Wales. The expression 
“ anv ship” in the Act, when used without any 
qualmcation, applies to ^1 ships, whetlier British, 
colonial, or foreign. The India, No. 327, ante, & 
The Ella A. Clark, No. 328, ante, overd. — The 
Mecca, [1895] P. 95 ; 64 L. J. P. 40 ; 71 L. T. 
711 ; 43 W. R. 209 ; 11 T. L. R. 139 ; 39 Sol. Jo. 
132, C. A. ; 7 Asp. M. L. C. 529 ; 11 R. 742. 

330 . Colonial ships — British port.] — Money 

was advanced at a port in England to pay a debt 
already incurred for repairs there done to a colonial 
ship ; by the advance the ship was enabled to go to 
sea. The ship was afterwards arrested & its pro- 
ceeds remained in the registry. In a cause of 
necessaries brought in the Admlty. Ct. : — Held : 
the ct. had jurisdiction imder the above Act to- 
entertain a claim for the advance. — T he Albert 
Crosby (1870), L. R. 3 A. & E. 37 ; 18 W. R. 410. 
Anmiaiion Folld. Tho Tergo.stc (1902), 19 T. L. R. 91 . 

331. Necessaries — In common law sense.] — The 

term “ necessaries,” where used in the Act giving 
the Admlty. Ct. jurisdiction over such claims, has 
the same meaning as is given to it by the common 
law cte., & signifies whatever the owner of a vessel, 
as a prudent man, if present in circumstances 
in which his agent, in his absence, is called upon 
to act, would have ordered. — T he Riga (1872),. 
L. R. 3 A. & E. 516 ; 41 L. J. Adm. 30; 26 L. T. 
202 ; 20 W. R. 927; 1 Asp. M. L. C. 240. 8. C. 

No. 355, pos/. 

Annotations : — Distd. Tho Mariaimo, (18911 P. 180. Folld, 
The Tuvgi^slo (1902), 19 T. L. R. 91. Apld. The 
Amir * Theodore (1901), 93 L. T. 184 . Apprvd. Foong Tal 
1 ). Buoliheiatci', [1908] A. O. 458, P. C. Refd. Tho Joiinr 
Lind (1872), L. R. 3 A. ik. B. 529. 

What are.]*“>9ec SmrriNG & Navigation. 


326 i. Colonial ship not subject 

<o.J — A vessel built & registered in a 
British possession is not a foreign sea- 
going vessel witliin the above stat., & 
tho Vioc-Adnilty. C3t. of Lower Canada 
cannot enforce tho claims of material | 
men for repair to such ships, their li(‘n 
being possessory only. — Tiiic M\uy 
.F\ne (184S). 7 L. T. 258 ; 3 Rev. de 
V. 430.— CAN. 

327 i. Admiralty Court Act, 1861 
(c. 10 >— ** under arrest.”] — At the 
date of the institution of pltf.'s action 
for equipping tho A. with an engine, 
the veesol was under arrest of tho ct. 
in an action by a seaman for wages 
under £50. Deft, contended that under 
M. S. Act, 1894 (c. 60), s. 165, the sea- 
man could not maintain an action, & 
that the vessel was not legally under 
arrest ; — Held : once tho fact of the 
arrest by tho ct. was established, that 
of itself conferred jurisdiction under 
p. 4 of tho above Act, as it was the 
present fact of tho arrest, & not the 
future result of tho action, that deter- 
mined the question of jurisdiction. — 
Momsen t?. The Aurora (1913), 18 

B. C. R. 353 ; 25 W. L. R. 241.— (3AN. 

827 11. ** Equipping '* any ship — 

i^upplg of water.] — Water supplied to n 
ship for the use of her engines & 3 rew 
IS not “ equipping *’ a ship within s. 4 
of the above Act. — J udok & Sons v. 
The John Irwins (1911), 14 Ex. C. R. 
20. — CAN. 

829 1. Foreign ships — Foreign 

port.] — An action in rem was brought 
^5® Kxch. Ct. of Canada by foreigners 
residing at M., Ohio, for neoossarlos 
supplied at that place to a ship rogis- 
terod In tho UnlM States, her owners 


not being domiciled in Canada. Defts. 
moved to set aside tlie arrest of the 
vi'sscl & liave the action dismissed for 
want of jurisdiction : — Held : under s. 5 
of tho above Act the Kxch. Ct. of CJanada 
had Jurisdiction, & defts.’ motion must 
be <lismissed, 71ie India (1863), 32 
L. J. P. M. & A. 185, not folld.; The 
Mecca, [18951 P. 95, folld. —Coorty r. 
The George L. Colwell (1898), 6 Ex. 

C. 11. 196.— CAN. 

a. “ Owner domiciled " in 

Canada.] — A., the owner, resident in 
( )ntario, chartered a ship for a season 
to P., who undertook to return her 
free of any lien. Pltfs. brougld- an 
action in rem for neccHsaries supplif'd 
to her whilst chartered to p. On 
motion by A. to set aside the writ of 
summons & all proceedings for want 
jurisdiction: — Held: (1) tho word 
“ owner " used in s. 5 of tho above Act 
meant “ registered owner,” not a 
pro hoc vice owner, & the word 
‘‘ domiciled ” must be understood in 
its ordinary legal sense. Sc tlie Act 
expressly gave tho ct. jurisdiction to 
try actions in rem unless it were shown 

i that at tho time of the writ issued an 
owner or part-owner of tho ship was 
I domiciled in Canada; (2) the owner 
1 being domiciled In Ontario, pltfs.’ writ 
; & the service thereof must be set aside. 

: Tke Ripon City. 118971 P. 226 ; The 
i Druid (1842), 1 Wm. Rob. 391 ; The 
\ Orient (1871), L. R. 3 I*. C. 096 ; The 
/da (I860), Lush. 6 ; The Turgot (1886), 
n P. 1). 21 ; The Castlegate, [1893] 
A. C. 38, refd. — K ochkbtkr v. The 
Garden City (1901), 7 Kx. C. R. 34 ; 
21 C. L. T. 283 .— can. 

b. English ship — Trish port.] — A 
warrant will not issue in a suit for 


maicriuls if tlie party wlio supplied 
them & tho owner of tho vessel, both 
liv(< in Ireland ; but if the former 
resides In Ireland, Sc tlie latter in 
England, the c,t. may grant a warrant. 
Sc arrest tho ship in an Irish port. — 
The Shannon (1852), 6 Ir. Jur. O. S. 
82 (Adm.).— IR. 

331 i. Necessaries .] — The K., owned 
in N. H., lioing out of repair in N. S., 
pltf. fuinislicd supplies, which were 
accepted by tho workmen in payment 
of their wages, & the repairs were 
etlocled. Suhsoquoutly, pltf. arrested 
tho vessel for iiecc'ssarios supplied, no 
owner lining domiciled within the 
province: — Held: he was entitled to 
recover the amoniit of his claim. — T he 
E.maia (1880), Y. A. D. 282.— CAN. 

0. ” Owner domiciled within 

Canada .”] — A co., whose head office is 
in England & which is lloonsed 8c regis- 
tered to carry on business in B. C.. is 
not an ” owner domiciled within 
Canada ” wltliin r. 37 (5) of tho pro- 
endure in Admlty. oases. A pltf. who 
has supplied nocoBsarlos in B. O. to a 
ship whlcli is away from its home port 
Sc has no owner domiciled in B. (^, has 
acquired a statutory lien for such necos- 
sarios when the ship is arrested under 
the warrant of the ct.. Sc the Hen may be 
enforced cither upon the trial or on a 
subsequent motion .—VifrroRi a Machi- 
nery Depot Co., Ltd. v. The Canada 
& The Triumph (1913), 18 B. C. R. 5X1. 
—CAN. 

d, Power to arrest.]— The High 

Ct. of Bengal has no power In its Vloe- 
Admlty. jurisdiction to arrest a British- 
owned ship for repairs. — Howrah 
Docking Co. e. The Jean Louis(1864),. 
Cor. 113; 2 Hyde, 255.— WD, 
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Sect, 6. — Neceasariea : Sub-aect, 1, A. & B.; aitb- 
aecU 2.] 

332. Within Admiralty Court Act, 1840 

<c. 65) — ^Not mere debt.] — Under the above Act 
the Admlty. Ct. exercises an equitable jurisdiction 
with regard to necessaries supplied to owners of a 
foreign vessel, but only to tne extent of making 
them liable for the supply of articles for which 
they would be responsible at common law if resident 
in England. The proof lies upon the material 
man to show that the supplies were necessary at 
the time. The ct. has no jurisdiction to make the 
ship responsible for the mere debt of the owner. — 
The Sophie (1842), 1 Win, Hob. 308 ; 1 Notes 
of Cases, 393 ; 6 Jur. 351. 

Jnnotatiema : — Distd. The N. R, Goafabrlok (1858), Sw. 344. 

Apia. The Masonic (1861), 5 L. T. 460. FoUd. The Albert 

Crosby (1870), 18 W. U. 410. Consd. The Riga (1872), 

L. R. 3 A. & E. 616. Refd. The Maitland (1869), 21 L. T. 

798. 

333. S, P. The Alexander (1842), 1 Wm. Rob. 
340 ; 1 Notes of Cases, 380 ; 0 Jur. 241. 

A nnotutions : — Apld. The Heinrich Bjorn (1883), 8 P. D. 

151. Consd. The Heinrich Bjorn (1885), 10 P. D. 44, C. A. 

Refd. The Sophie (1842), 1 Wm. Rob. 368 ; The Rijra 

(1872), L. R. .3 A. & E. 510 ; Qunu v, Roberts (1874), 2 

Asp. M. L. C. 250. 

334 . .] — A broker’s commission 

on a charterparty for a future voyage effected while 
the ship is at sea under another charier is not a 
necessary witViin s. (1 of the above Act, & the 
Admlty, Ct. has no jurisdiction to enterUaiu an 
action in rem in resjKMjt thereof. — The Marianne, 
[1891] l\ 180; 01 L. J, \\ 39; 04 h. T. 539; 7 
Asp. M. L, C, 31. 

335. .] — »Suins paid by a broker 

as insurance premiums for the purposes of efl'ceting 
insurance on th(5 iuill &; safe arrival of a vessel, or 
sums due to underwriters as ])Poiniuins, cannot be 
recovered by the broker or underwriters as neces- 
saries within s. 0 of the above Act, &, as such 
sums are not n(*cessari(^s, t he broker A underw’riUu’s 
have no right to proceed against the ship m rem . — 
The Andre Theodohe (1901), 93 L. T. 184; 21 
T. L. K. 158 ; 10 Asp. M. L. C. 94. 

Apld. Moran Calloway r. Uzielll, 119051 2 

K. B. 655. 

336. Not matter of accounts — Appro- 

priation. J — A shif) cannot be made liable to arrest 
for a general balance of account merely by appro- 
priating tile ieceiot>8 payments in such mariner 
as to show a balance duo for necessaries. — The 
Twentje (1859), 13 Moo. I". C. C. 185; 2 L. T. 
013; 8 W. R. 423; 15 R. R. 70, P. C. 8. C. 
No. 1400, poat. 

A nnotalions The ITiulmvritcr (1868), 25 I,. T. 279. 

Consd. The Henrich Bjorn (1885), 33 W. R. 719, C. A. 

Expld. Foonjf Tai t\ BuchlicLster. 11908] A. C. 458, P. C. 

Refd. The El Salto (1908), 26 T. L. R. 99. 


337 . .] — ^The above Act, by s. 6, 

does not apply to ordinary mercantile accounts 
between shipowner & agent. 

Pltfs. were agents for shipowners, & also brokers 
to the vessel, in which capacities they received the 
freights on cargo delivered in the port of London 
& paid the dock dues, pilotage, clearance & other 
clmrges connected witii the vessel ; they also paid 
£186 3s. for coals supplied to the vessel by direction 
of the master, to enable her to leave. Pltfs. prayed 
judgment for the payment of £81 155. lOd., the 
balance of their account against the ship : — Held : 
(1) this was an account between shipowner <te 
agent; (2) all the business W’as done by pltfs. as 
agents ; (3) the moneys were so advanced, & so 
received ; (4 ) the moneys received were sufficient 
to pay all necessary expenses ; (5) the arrest of the 
ship for payment of tne balance of an account of 
this descri]ition was not contemplated by the Act. 
— The Comtesse de Fregeville (1801), Lush. 
320; 4 L. T. 713 ; 1 Mar. L. C. 106. 

Annolfilions .-- Distd. Tho Underwriter (1868), 25 I,. T. 279. 

Consd. Tho Riga (1872), L. R. 3 A. & E. 616. Folld. 

The El 8alto (1908), 25 T. L. R. 99. Refd. Tho Pantliea 

(1871). 25 L. T. 389. 

338. .] — The ct. will not exercise 

the powers conferred uj)on it by the above Act & 
Admlty. Ct. Act, 1861 (c. 10), to enforce payment 
of a claim for necessaries where these are merely 
items fonning part of a general mercantile account 
between a shipowner agent. — T he El Salto 
(1908), 25 T. L. R. 99. 

339 . Debt in respect of — Not suffi- 

cient.] — A foreign ship cannot be sued under s. 6 
of the above Act for money advanced to the 
master to enable him to come out of gaol, where he 
was itnprisoned for a debt incurred for necessaries 
supplied to the ship. — The N. R. Gospabrick 
(18.58), 8w. 344; 31 L. T. O. S. 345; 6 W. R. 871. 
S. 0. Nos. 350, 687, post. 

Annotations: — Consd. Tho I’aiithoa (1871), 25 T. 389; 

Tho Riga (1872), U. R. 3 A. & E. 516. Refd. The Albert 

CroKby (1870), 18 W. R. 4 JO. 

34 Q. ,] — \ repayment of a 

debt due from tiie ship for supply of necessaries docs 
not place the person making such repayment in the 
position of a person supplying the necessaries, even 
though such repayment was required by tho law of 
the country where the supply was made, & the ship 
could not leave the port until such repayment had 
been made. The India, Nos, 156, 324, 327, ante. 

For full amis., see S. C. No. 324, ante. 

341 . .] — claim for money 

advanced to a master to pay averages was dismissed 
with costs, such advances not being “ necessaries ” 
within B. 6 of the above Act, — The Aaltje Wille- 
MINA (1866), L. R. 1 A. & E. 107. 

Annotation: — Consd. The Riga (1872), L. R. 3 A. & E. 510, 


332 i. — Within Admiralty Court 
Act, 1840 (c.6 :») — Corporation dues j)aiU 
hy master A — Corpn. duos paid on a ship 
in the port of Dunlin are not suchnecea* 
HariCH 08 create a lion in tho Admlty. Ct. 
under b. 6 of the above Act. — T hf. Bel- 
VIDRRE (1874), 8 1. L. T. 170.— IR. 

•. Within Admiralty Court Act, 

1861 (c. 10) — Insurance .] — Tho insur- 
onoo of a Hhip ia not a ncccsaary 
within tho above Act. The Heinrich 
Bjorn (1886), 8 P. J). 151, folld.— 
Stokes r. The C’onpkkencb (1887), 
8 N. B. W. Adm. 10.— AUS. 

1. Vice- Admiralty Courts Act, 1863 
(c. 24 ) — Pori within British possession.] 
— A Vico* Admlty. CJt.. has no Juriadicilon 
undor the above Act t ;0 entertain a suit, 
for nooossaries supplied at. a port out 
of the British possession in which tlie 
ct. is estabUshod ; Sc whore a m>wter's 
suit Is thus barred ho will not be allowod 
in that ot. to set off tho amount as 
against a debt due by him to the owner. 
— The Aldiok, No. 363 il, post. — ^AUS. 


J — A Vice-Admlty. Ct. 

has no jurisdiction apart from stat. to 
enforce any^ claim by way of maritime 
lien on a ship itself for necessaries 
supplied. The provisions of s. 10 of the 
above Act do not create a maritime lion 
with respect to nooesBarios supplied 
within tho possession In which tho ot. 
is established. — T he Rio Tinto (1884), 
9 App. Ca«, 356 : 53 L. J. (P. C.) 54 ; 
50 L. T. 461, P. C.— GIBRALTAR. 

h. Foreifjn seaman in foreign ship 

— N ecessaries supplied out of j urisaiction. J 
— The promovent shipped on board a 
French \es.sol as steward Sc providoro 
under an aGrroement by which he was 
to receive £6 a month as steward & be 
paid at a varying scale per diem for 
each of tlio passengers, offioors, & 
crow as providore. Tho libel claimed 
wages Sc necessaries supplied both 
within & outside the Jurisdiction. The 
responsive allegation stated that 
the vessel was the property of an 
insolvent French oo. & had been sent to 


Sydney by orders of the syndic for 
sale, that tho promovent was a French 
subject & sliipped in the French 
dominions & was entered in the articles, 
& tliat by tho French law tho wages 
payable to any person on tho artiiuos 
of a French sliip could not bo received 
by him at any port outside the French 
dominions, but must bo jiaid to the 
consul to be transmitted to the Ministry 
of Marine at I’aris, in order that certain 
lawful deductions might be made, & 
that according to tho law of France no 
oroditor of an insolvent co. could 
ursuc any remedy against, its property, 
ut could only recover hi.s debt by 
suing the syndic ; — Held : (1) he could 
only recover for provisions supplied by 
him as providoro within the Jurisdic- 
tion, & the payments to bo made him 
as providore could not be oonsidered 
as wages ; (2) tho statement as to 

French law was not material. — The 
Ocean Queen (1879), 1 N. S. W. 99. — 
AUS. 
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842. Cargo sold for — ^Not sufficient.] — 

A cargo of salt having been sold by the master, & 
the proceeds applied towards paying the expense of 
repairs at Inverness of a foreign ship bound from 
L. to S. : — Held : on the vessel’s return to the 
Admlty. Ct. had not jurisdiction to arrest her at the 
instance of the shippers, as they were not to be 
considered in the lignt of material men, but must 
seek their remedy from tlie foreign shipowner in 
Prussia. — ^T he Bbavo (1853), 4 L. T. 621 ; Shipping 
Gazette^ June 7. 


308 ; 17 E. B. 361— P. 
3 A. & B. 345. 


0.,ajflrgr. S. C. (1871), L. B. 


Atmouaiona : — Apia. Giovanni Dapueto v. ‘WylUo (187d), 

Aneroid (1877), 2 P. D. 
41 L. T. 504; Laws r. 
Smith (1884), 9 App. Gas. 856, P. C. Consd. The 
Hoii^loh Bjorn (1885), 10 P. D. 44, C. A. ; Dbtd. Northooto 
r. The Hcnrloh Bjorn (1886), H App. Gas. 270. Apld. 
The Sara (1887), 12 P. D. 158, C. A. Distd. The Celia 
(1888), 13 P. D. 82, C. A. Apld. Hamilton v. Baker (1889), 
14 App. Gas. 209. Consd. The Mecca, [1895] P. 95, C. A. : 

flOOlI 1*. 304. Apia. Von Froeden v. Hull 
(1906), 75*L. J. K. B. 359. 


B. Effect of J urisdiction. 


343. No maritime lien — Non-liability of pur- 
chaser.] — ^Admlty. Ct. Act, 1840 (c. 65), s. 6, docs 
not give a maritime lien in respect of necessaries 
supplied to a foreign ship in an English port. 

Pltfs. advanced to a part-owner of a foreign ship 
then at L. money for necessaries for the ship. The 
part-owner having sold his interest in the ship to 
defte., pltfs. brought an action in rem for the amount 
of the advances ; — Held : the action could not be 
maintained. — The Henbich Bjorn (1886), 11 App. 
Oas. 270 ; 55 L. J. P. 80 ; 55 L. T. 66; 6 Asp. 
M. L. C. 1, H. L. 

JnnoicUions Consd. The Biiisdovc (1880), 11 P. D. 120 ; 
The Sura (1887), 12 P. D. 158, G. A. ; Westrup v. Groat 
Yarmouth Steam GarryliiM: Co. (1889). 43 Ch. 1). 241 : The 
Andr6 Theodore (1904), 93 L. T. 184; Foontc Tal r. 
Buchheifiter, 11908J A. G. 458, P. G. Refd. The Beeswins: 
(1885), Ort L. T. 554. C. A. ; The Gella (1885). 13 P. D. 82. 
G. A. ; The Lyonn (1887), 57 L. T. 818 ; The Dictator, 
118921 P. 304 ; The Africuuo, 11894] P. 141 ; The Orlcnta, 
11894] P. 271 ; The Mecca. [1895] P. 95. C. A. ; The Vorlta^*, 
[1901] P. 304 ; Moran Galloway v. Uzielli, [1905] 2 K. B. 
555. 


34f4. .] — B. furnished necessaries to the 

A,, which was sold to persons who had notice of B.’s 
claim : — Held : B. could not after the sale arrest 
the ship in an action for necessaries. — The Ane- 
roid (1877), 2 P. D. 189 ; 47 L. J. P. 15 ; 36 L. T. 
448 ; 3 Asp. M. L. C. 418. 

Annotation : — Distd. IlaiuiUou t*. Jlarlaud (1880), 12 L. T. 
261, G. A. 


345 , Position of mortgagee.] — The material 

man has no maritime lien, & his right to the as a 
security only arises upon his instituting a suit ; any 
security he may thus obtain is subject to any then 
existing claims, & a registered mtge. takes prece- 
dence as an existing incumbrance over a claim for 
necessaries, though supplied previous to the reg^ter 
of the mtge, — The Pacific, No. 319, ante. 


Annotations : — Consd. The Troubadour (1806), L- K. 1 
A. & E. 302. FoUd. The Harriet (1808), 18 L. T. 804. 
Distd. The Lion (1870), 26 L. T. 716., Oonsd. The Two 
Ellens (1871), L. II. 3 A. & E. 345.^Apprvd. Johnson v. 
Black (1872), L. R. 4 P. G. 101. Consd. The Heinrich 
Bjorn (1885), 10 F. D. 44, G. A. ; Hamilton v. Baker 
(1889), 14 App. GaH. 209. Refd. The Mary Ann (1865), 
L. R. 1 A. & E. 8 ; The Scio (1867), L. R. 1 A. & E. 353 ; 
Simpson e. Blues (1872), L. R. 7 G. P. 290 ; Laws r. 
Smith (1884), 9 App. Gas. 356, I*. G. 

For full anus., see 8. G. No. 319, ante. 


346. .]— Admlty. Ct. Act, 1861 (c. 10), 

s. 5, does not create a maritime lien for neces- 
saries at the time the necessaries are sui)plied, & a 
ship does not become chargeable \yith a debt for 
necessaries until a suit is actually instituted. All 
valid charges on the ship to which any person other 
than the owner is liable are entitled to take prece- 
dence of such debt. — The Two Ellens (1872), L. B. 
4 P. C. 161 ; 8 Moo. P. O. C. N. S. 398 ; 41 L. J. 
Adm.33; 26L.T. 1; 20W.K.592; lAsp.M.L.C. 


347. In master’s favour.] — Admlty. Ct. Act, 

1861 (c. 10), does not give the master a maritime 
lion on the ship for disbursements. 'The Glen- 
tanner (1859), Sw. 415; The Mary Ann 
L. B. 1 A. &; E. 8 ; The Feronia (1868), L. B. 2 
A. Sl E. 65 ; & The Ringdove (1886), 11 P. D. 120, 
overd. — T he Sara (1889), 14 App. Cas. 209 ; 68 
E. J. P. 57 ; 61 L. T. 26 ; 38 W. B. 129 ; 5 T. L. B. 
507 ; 6 Asp. M. L. C. 413, H. E. 

AtmoUjiions : — Consd. The Gastlejyatc, 11893] A. G. 38. 
Refd. The Orchis (1890). 59 L. J. P. 31, G. A.; The 
Orienta, [1894] P. 271 ; The Mecca, [18951 P. 95, C. A. ; 
The llipon Git.v, 11897] P. 226 ; The Wrilan (1901), 70 
L. J. P. 75 : Tho Tu^us, [1903] P. 41. Mentd. VVinstanlcv 
V. North Manchester Overseers, 11910] A. G. 7 ; West 
Rent Main So\veray:o Board r. Hartford Asomt. Com., 
[1911] A. G. 177. 


Priorities generally, see Shipping & Navigation. 

348. Maritime lien — Against purchaser.] — ^A ves- 
sel foreign-owned at the time when necessaries arc 
supplied to her cannot by a subsequent sale change 
her legal position so as to deprive the person supply- 

! ing the necessaries of the remedies given by 
Admlty. Ct. Act, 1840 (c. 65), s. 6 . — The Princess 
I Charlotte (1864), 33 L. J. i\ M. & A. 188. 

349. .J — A claim for necessaries sup- 

j plied to a foreign ship may be enforced by pro- 
ceedings in rem under Admlty. Ct. Act, 1840 
(c. 65), s. 6, notwithstanding a subsequent 
hond fide transfer to a British owner ; & this 
remedy is not taken away by Admlty. Ct. Act, 

: 1861 (c. 10), s. 5, though the British owner be 
domiciled in England at the time of the institution 
of the cause. The provisions of s. 5 of the later 
Act do not apply to shij^s foreign-owned at the 
time when tho necessaries are furnished. Semhle : 
where I’arlioment has given the Admlty. Ct. juris- 
diction to proceed in rem for certain claims, such 
claims are to be treated os maritime li^ns. — The 
Ella A. Clark (now The Golden Age) (1863), 
Brown. & Lush, 32 ; 1 New Kep. 525 ; 32 L. J. 
P. M. & A. 211 ; 8 L. T. 119 ; 9 Jur. N. S. 312; 
11 W.B. 534; 1 Mar. L. C. 325. S. C. No. 328, 
ante* 


Antwtations : — Consd. The Two EHuiik (1 871 ), L. R. 3 A. & E. 
345 ; j.aws v. Hmilh (1884), 9 App. Cud. 356, P. O. ; Thu 
Heinrich Bjorn (1885). 10 F. D. 44, C. A. Dbtd. Northooto 
V. Tho Tlcnrioh Bjorn (1886), 11 App. Gas. 270, H. L. 
Consd. Tho JVleooa, [1895J J*. 95, C. A. Refd. Allen r. 
Garbuit (1880), 6 Q. B. D. 166. Mentd. The Anna (1876), 
1 F. D. 253.G. A. 


8ui3-8Ect. 2. — Exercise op Jurisdiction. 

350. In accordance with Admiralty Court Act, 
1840 (c. 65), s. 6.] — The above sect, introduced a 
novel proceeding into the Admlty. Ct., which had 
formerly no jurisdiction in such cases, & the ct. 
cannot extend its construction. — The N. B. Gos- 
fabbick, No, 339, ante; No. 687, post. 

For full aims., see S. C. No. 339, ante. 


PART II. SECT. 6, SUB-SECT. 2, 

J. PersoTM liahle — Owners of chartered 
foreign ship .} — A French steamahip, 
<jf which defts. were owners, was 
chartered by T. & Co„ to nm between 
Hong; Kom; & Ganton. Pltfs. supplied 
the ship with coal in Hong: Kong, looking 

J. — VOL. 1. 


to the ship for payment but not knowing 
who the owners were ; — Held : (1 ) in 
order to take advantage of the remedy 
in rem there mtist bo a common law 
right, but there was no common law 
right to enable pltfs. to sue ownem who 
had under the charterp^y parted vdth 
the iKMSsossion Sc control of the ship the 


charterers not being the agents of tho 
owners : (2) the case was not governed 
by the law of tho flag, but by the law 
of the port where the nooossarios wore 
supplied. — S am Hino Firm v. s.s. Paui. 
Beau (1906), 1 Hong Kcng, 71.~-HONG 
KONG. 


K 
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Sect 5. — Necessaries : Suh^secl, 2. Sects. 6 7 : 

Suh -secl. A. < fc li . ] 

351. Act retrospective.] — Ilelfl : The Admlty. 

Ct. had T)owei*, under tlie a>>ove sect., to entertain a 
suit for neccs.sarie« furnisiied to a foreif^n vessel in 
1835, before Du; })assmg of the Act. — Thk Alex- 
ander Lakskn, No. 51), ante. 

Annotations : — Gonsd. Th<' Heinrich lijoni (1885), 10 V. T). 

44, C. A. Refd. Liave r. Smitli (1884), 0 App. CaH. 350, 

r. C. 

For full anus., sec S. (J. No. 50, ante. 

362. Persons entitled — Ship’s agent — Co-partner.] 

— The agents of a foreign shij) in a Ilritisli )»ort, who 
have paid for necessaries supplied to her, or who 
have rendc^red themselves liable to i)a.v for such 
necessaries, may sue the ship for such advances as 
were made on the shi])’s account, but not for the 
balance of a general account against her owners. 
A co-partner in a shif) may sue the ship for such ad- 
vances made by him. Semble : not if the co- 
partner is interested in the particular voyage for 
which the ship is Rur)plied. — T he Underwriter 
(1808), 25 L. T. 279 ; 1 Asp. M. L. C. 127. 

Annotations : — Apld. The Aiulr(; Th6o{lojo (1004), 93 L. T. 

181. Distd. Fooim Tal V. PuchlieiKter. 11008) A. C. 458, 

V. CJ. Mentl. The Rina (1872), L. K. 3 A. & E. 510 ; The 

K1 >Salto (1908), 25 T. Ij. R. 00. 

363. Breaking arrest — Order for trial.] — ^W^here, 
on a claim for necessaries, the vessel was aiTosted, 
& the master, in contcm])t of the warrant, sailed 
out of the jurisdiction, the ct. allowed a cause for 
necessaries to be set down & pltf. to file proofs ; 

uf)on such proof of the facts condemned the ship 
in the claim A costs. — T he Lady Blessington 
(1805), 34 L. r, r. M. & A. 73. 

354. Release -Position of mortgagee.] - A mtgee., 
although cntit>led to intervene in a cause in rem for 
equipment &> repair, is not entitled to obtain a re- 
lease of the vessel ui)on giving bail only to pay the 
claim of Die material men, in the event of its being 
hold to have i^riority over the mtge. — Tins Acacia : 
(1879), 11 L. T. 501 ; 4 Asf>. M. L. 0. 220. j 

356. Pleading- Sufllciency.] - Where a p<;tition 
merely allog(\s t haf moTU‘y was advanced for neces- | 
sary expenses at the f)\vner’s request without stat- ' 
ing what those n(*c(;.ssaiy expense's were, such claim j 
will lx* struck out- on motion to reject or alter the; j 
petit ion. — The Biga, No. 331, ante. j 

For full jiiiMS., sec S. C. No. 3.‘U , ante. ; 

356. Inquiries ordered.] — Under ,Tud. Act, 1875 | 

(c. 77), O. 33, in an action for necessaries, the ct. i 
will, in its discretion, order a rt*fercnce to be held, 1 
liefore tlu; judgment is pronounced, to ascertain if j 
any or what sum is duo. — The Sully (1879), 48 ' 
L. J.U. 50. 1 

357. Action by default — Payment out of court.] i 
— ^In an action of nt'cessarit's, where nc'cessary I 
moneys were advanced by mercliants in Itlngland ! 
to a foreign sl\ip, iiartly when the ship was lying in 1 
a port of r<'Ht out of the jurisdiction of the ot., A; ! 
partly ujion lu;r arrival in England, the action going 
ny default, A the owmu's not appearing to oppose 
the motion to the ct. to order full payment out of 
the proceeds of the ship in the registry, the ct. will 
make the order. — The Afina van Iange (1859), 
8w. 614 ; 1 L. T. 339. 8. C. No. 326, ante; No. 
1496, post. 


Sect. 6.--TOWAGE. 

Sec, generalh/, Shipping & Navigation. 

358. Extent of Jurisdiction — ^Damage by negli- 
gence In towing — Taking ground.] — The Admlty. 
Ct. has not jurisdiction under Admlty. Ct. Act, 
1840 (c. 66), s. 6, or Admlty. Ct. Act, 1861 (c. 10), 1 


s. 7, or otherwise, to entertain a claim against a 
steam-tug for damage occasioned to the vessel 
towed by negligence in towing, if damage arises nob 
by collision but by the vessel taking ground. — The 
Robert Pow (18('l3), Brown. & Lush. 99 ; 2 New 
Kep. .627 ; 32 L. J. P. ]\1. A A. 164 ; 9 L. T. 237 ; 
1 Mar. L. C. 392. 

Annotations Distd. The tlhla (18(57), 37 L. J. Adm. 1(5. 

Apld. The Knortry (1870), L. 11. 3 A. & E. 4 8. Consd. 

.Smith r. Brown (1871), L. R. (5 Q. B. 729. Dbtd. Mersey 

Docks & Harbour Board r. Turner, [18931 A. C. 4(58. 

Distd. The Meoea. [18951 P. 95, C. A. Mentd. Turner r. 

Mersey Docks & lIarl)Oiir Board, [1892] P. 285, C, A. 

359. Liability to third person.] — ^Asuit 

was instituted in the Admlty. Ct. to recover 
damages for negligence of a tug employed to tow 
pltfs.’ vessel, through which negligence it was 
alleged pltfs.’ vessel was brought into collision with 
another vessel A loss occasioned to pltfs. : — JJeld : 
the Admlty. Ct. had jurisdiction notwithstanding 
the alleged damage was caused only by negligent 
performance of a contract to tow. Semble : the ct. 
had jurisdiction, though the damage caused to pltf. 
consisted only in rendering him liable in damages to 
a third person. — The Energy (1870), L. K. 3 A. A 
E. 48 ; 39 L. J. Adm. 25 ; 23 L. T. 001 ; 18 W. R. 
1009 ; 3 Mar. L. C. 503. 

Anindations : — Distd. SpaiKlii r. Tt'dciisl Ic (18S1), 4 4 L. T. 

589, II. L Tiie Enprlihlmiiui & Tlie Australin, [1894] 

V. 239. Apld. Tlu‘ Adam W. SiauK (1901), 70 L. J. P. 25. 

360. Contract not towage contract.] — The 

master of a vessel agreed wiDi a tug for tov\ age from 
Hea Reach in tlu; Thames to a lx>ndon wharf, A 
agreed to pay £(5 A give an order ui)on the owner of 
the wharf for the amount usually allowed by him 
(under the name of towage) as a premium to vessels 
of Die kind coming to his vvliarf. The st;rvice was 
performed by the tug, A the master paid the £6, 
hut refused to give the order on the owner of the 
wharf. The amount actually paid by the owner of 
the wharf according to his })ractice w'as ])roved ; A 
it was also proved that if an order signed by thc3 
master of Du; vessel t-ovved w^as pre.sc*nted ))y tin; 
master of the tug, tht* money would he (as a matter 
of prael-ice) paid to him : — Held : (1 ) U\e master of 
th(; vi'ssel had no authority to agree to transfer to 
the master of the tug an uncertain sum payable to 
owmers of the vessel ; (2) t-lio ct. had no authority 
to enforce such a contract or give damages for 
breach of it. — The Martha (1861), Lusii. 314. 

361. .] — Under Admlty. Ct. Act, 1840 

(o. 66), the Admlty. Ct. has jurisdiction in claims 
for steam t-ow^age, but not for a stearn-tug bringing 
off passengers from the shore. — The Wallace v. 
The Jane (1853), 9 L. T. 811. 

362. Measure o£ damages — Remuneration 

for delay.] — A tug having entered into a contract to 
tow a ship from A. to B. for a specified sum, the 
ship, during performance of the agreed towage, was 
injured by collision, A the tug was detained nearly 
throe days in att/endance. In an action of toAvage 
instituted by the owner of the tug in a cty. ct., A 
transferred to the Admlty. Ct. : — Held : the ct. had 
no jurisdiction to aw ard, in addition to the sum 
agreed to be paid for towage, any remuneration for 
delay. — T he 1I.jemmett (1880), 5 P. D. 227; 49 
L. j: P. 66 ; 42 L. T. 514 ; 4 Asp. M. L. C. 274. 


Sect. 7.— WAGES, MASTER’S WAGES & DIS* 
BURSEMENTS. 

Wages A disbursements generally, including 
forfeiture of wages, A maritime liens for wages A 
disbursements, see Shipping A Navigation. 
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SCB-SECT. 1. — Jurisdiction in the Case op the 
Master. i 

A, At Common Late. | 

363. No jurisdiction — Contract made on shore — i 

Personal representatives.] — The master of a ship i 
cannot sue in the Admlty. for wages on a contract ' 
made on shore ; nor if he dies on the voyage can ' 
Jiis personal representatives. — C lay x\ Snklouavk ! 
(SiTDOiiAVE) (1700), 1 Ld. Havm. 57G : 12 Mod. Rep. 
405 ; 1 Salk. 33 ; 91 E. R. 12S5 ; suh vonu Day v. I 
Snelgrove, 1 Com. 74 ; 92 E. R. 967. S. C. ; 
No. 368, 2 ?o 8 t. ! 

.Omo^aho/is.-~Distd. The Charkioh (1H7 3), tiS L. T. 190; ! 

Refd. llansou v. Uoyden (1807), 17 L. T. 211. Mentd. ! 
London Corpn. t\ Cox (1807), L. U. 2 H. L. 239. ! 

364. .] — The Admlty. Ct. has no juris- i 

diction to decree wages to a master of a ship, I 
where the contract is upon land. — R agg v. King 
( 1729), 1 Darn. K. B. 297 ; 2 Stra. 858; 91 E.R. 
202. S. C. No. 421, post. 

Annotation : — Distd. Hanson v. l{oyd<‘n (1S07). L. IL 3 C. P. 
17. 

365. S, P. IviNfi V, Play^er (unreported), cited I 

1 Bam. K. B. 297. 1 

Annotation : -FoUd. r. King (1729), 1 Burn. Tv. B. 297. I 

366. Deathof master —Mate becoming master. ] — j 
Where, on the master's death during the voyage, ' 
the mate becomes master A brings the ship home, ; 
he must sue for wages due to him as master in a ct. 
of common law, for a master cannot sue for wages 
in Admlty. — Reed (Read) v» Chapm.^n (1732), 2 
Ham. K. B. 160 ; Kel. W. 226 ; 2 Stra. 937 ; 94 
E. K. 421. S. C. No. 426, post. 

Annntnfions:^^ Folld. The Favonrito (1799). 2 C’h. Bob. 232. 
Distd. Jlunson r. Hoyden (1867), L. H. 3 C. 1'. 47. 

367. S, P. The Favourite (1799), 2 Ch. Rob. i 

232. 8. C. No. 427, post, I 

368. Position of personal representatives.] ! 

— (.'LAY V. Sni^lgrave, No. 363, 2)osi, \ 

For full anns., nee S. C. No, 3 63, ante. i 

I 

ii. Statutory Jurisdiction, ( 

Sec, }wir, ]Meu(;hant Shipt’ing Act, 1894 (c. 60), j 
rt. 167. 

369. Merchant Seamen Act, 1844 (c. 112) — In- i 
solvency of owner. | — The privilege of masters to sue ' 
for wages under the above Act is subject tothefol- i 
lowing conditions ; ( 1 ) wages must bo claimed to be 
due from a pei’son wlio was owrun* of the sliip at the j 
lime of th<‘ original contract ; (2) such owner must i 
be hkpt. or insolvent at the time when the claim I 


is preferred. The master of a vessel is not do- 
barred fi*om suing under the Act ut)ou the ground 
that he w^as a joint mtgee. of ship, A was cognisant 
of the sale of tlie vessel by tlie other mtgee. did 
not dissent from such sale.- -The R epulspi (1845), 
2 Win. Rob. 398 ; 4 Notes of Oases, 16t» ; 7 L. T. 
225; 9 Jur. 738 : S, 0. on subsc(ni<*nt i)rocecdings 
(1847), 11 .Tur. 716. 

Annotation ; -'Folld. The Tecujui'eli (1850), 3 Win. Koh. 111. 

370. S. P, The Tecumseit, No. 10, ante, 

371 . S. J*, The Aleut (1851 ), 7 Jj. T. 258 . 

372. S'. P, The Alrf.rt (1851), 10 E. T. 913. 

373. aS'. P. The Julindur (1853), 3 Ecc. Ad. 
71. 

374. Part-owner.] - where the 

majority of interests in a vessel beconu's bkpt. oi* 
insolvent the master may pmcecd against the 
ship for recoverv of wages. —The aSimlaii (1851 ), 18 
L. T. O. S. 35 ; 3 5 .Tur. 865. 

P'or full amis., sve .suiriUMJ iS: \ \vm \tiov. 

375. Meaning of “insolvency.*'] — A 

master can sue the shij) for liis w ages, under s. 16 of 
tlie aliove Act, only where the owner has become an 
insolvent debtor, in the legal sense of the term, the 
w'ord “ insolveiK^y ” not meaning a general inability 
to pay. — The Princess Royal (1845), 2 Wm. 
Rob. 373 ; 4 Notes of Eases, 70 ; 7 E. T. 225 ; 9 Jur. 
119, 433. S. V. Nos. 540, 551, 1218, post. 

Annotation Apld. The Givut Nurtheni (1816), 2 Wnx. Bob 
509. 

376. — Allowances not included — Ac- 

counts.] — ^A master suing in rcyn^ the owner being 
bkpt., is not entitled to include in “ wages ” an 
allow’ance, by agreenumt, for cabin stores, which is 
of the nature* of a special contract ; hut he may ac- 
commodate deductions in his schedule io the* eepiity 
of the case, namely, that of allowing deduclions on 
both sides. — ^'iiE Tecumseit (1850), 3 Wm. Rob. 
144 ; 6 Notes of Eases, 658 ; 13 L. T. O. S. 8 ; 13 
Jur. 68, 331. 

Annotation : — Consd. The Entorpiisi) (1861 ). 5 Jj. T. 29. 

377. Merchant Shipping Act, 1864 (c. 104).] — 

Where the owner’s usual place of residence is more 
than twenty miles from the i>ort of discharge, the 
master is precluded from suing for wages in the 
Admlty. i%. by the fact that the owner regularly 
attends a market in the port of dis<'harg(‘ & on such 
occasions frecpjeiits th<* Jmusi^ of his agent there. — • 
The Blakioney (1859), Svv. 428 ; 3 J^. T. 123 ; 5 
Jur. N. aS. 418. 

For full arms., set- SiiirriNe aS; Navhj vtion. 


PART II. SECT. 7. SUB SECT. 1. — A. 

363 i. No jurisdHion — Manitoba.]"- 
I4ti. Horit'ht to cnforco a iiuiritiiiio lien 
111 respect of waj^es oarnud in 1888, 1889, 
iV 1890, as master of the A., owned 
by a CO. in Manitoba: — Held: until 
Colonial Cts. of Admit y. Aet, 1 890 (c. 27 ), 
iS: Admlty. Act, 1891 (c. 29), caiiK? into 
force on .luly 1 & Oct. 2, 1891, respec- 
tively, there beinff no et. in Manitoba 
bavim? Admlty. jurisdiction, the law 
of Enfflund re,speeting maritime liens 
was not app1i<;ablc to that Province, & 
pltf. had no maritime lien. The Jtio Tinto 
(1884). 9 App. Cas. 356 ; The Heinrich 
Bjom (1 886), 1 1 App. Cas. 270 : The Sara. 
0 889), 14 At)P. Cas. 209 ; The Milford 
0858), Sw’. 362 ; The. fonathnn Qoodhuc 
0 859), Sw. 524 ; The Lord Bishop 
of NaUil (1864), 3 Moo. 1\ C. N. S. 115, 
refd. — Bergman v. The Aurora (1893), 
3 Ex. li. U. 228.— CAN. 

863 ii. Disbursements before 

master registered as such — Master taking 
mortgage — Set-off.] — A master can only 
claim ai^ainst his ship for disbursements 
from tlie date on which he is placed on 
the ship’s resrister as master, even 
though there was u previous arrange- 


ment between him & tJie owner Uiat lie 
sliould be master. 

A master is not deprived of his lien , 
for wages &: disbursements by tlie fact 
that ]i<> has taken a mtg<!. on lire HUii> 
for the balance of ids wages &, ilisburw^- 
iiKUits, more especially if tlic sliip- 
owiuM* has concealed from bini the fact, 
that, tlK'rc was a prior mtge. Senitdc : 
only mutual debts can be set oti under 
M. S. .\ct, 1864 (e. 104), to a eounter- 
(daini by rosp. in a suit by a master to 
re(!over wastes. Qu. : whether the 
above Act was repealed by Admlty. 
Ct. Act, J861 (c. 10 ). — The Annifix 
(1872), 27 L. T. 723 ; 3 V. 11. Adm. 1. 
— AUS. 

a. Master part-omier .] — The fact of a 
master being also a part-owner does not 
alTect his right to recover against the 
vessel for wages due to him. — T he Aa^ra 
(1870), Y. A. I). 54.— CAN. 

PART II. SECT. 7, SUB-SECT, 1.— B. 

869 i. Merchant Seamen Act, 1844 
(c. 112 ) — Insolvency of owner ,] — suit 
for wages by the master of a vessel 
against tlio owmer, who has become 
bkpt., may he maintained, under s. IG 


of the above A(d. even although (he 
wages eimmieiieed to be earned before 
t he commission of an act of bkptcy — 
Thi<: SIMON Gpovkk (1848). 3 Ir. Jur 
O. S. 281 (Adm.).— IR. 

369 ii. Con. Stat. N.Z., 1908 No. 178 
- Inst.lrency <tf owtar.] 'rhe t^upremo 
C't. of New /(‘aland under its Admlty. 
jurisdiction lias pow<‘r to entertain 
claims to enforce maritime liens by tlie 
master of a ship for w’ages due und<‘r 
Ti50 wlierc the owner lias become 
l)kpt. Such jurisdiction is not excluded 
by Shillping & Seamen • Act, 1903, 
Hs. 84 (2), 85 .— The Mulloihi (1908), 
28 N. Z. L. U. 109.— N.Z. 


b. Vice- Admiralty Courts Act, 1863 
(c. 21) — Agreement-— DufiCii not incident 
to situation of nmster .] — In n suit by the 
master of a steam tug auamst the o\vper 
for wages & disbursemeTits ; — Held : 
a Vice- Admlty. CT. had no jurisdic- 
tion under the aliove Act to give elfec 
to an agreement between llic owner A 
mastor of a vessel wliero the duties to 
be performed were misceilnncous & not. 
incident U) tlie situation of a master.— 
Be Thf Royal (1883). 9 Q. L. R. 148.— 
CAN, 

K 2 
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Admiralty, 


^ectl* — Wages^ maaier's icages & diahursements : 

Sub-aect, 1, ii. <fc 6\ ; auh-aecL 2, A. (a).] 

d78« Admiralty Court Act, 1861 (c. 10) — Wages 
(earned on board — Disbursements.] — A master is 
entitled to sue the ship for wages as ** earned on 
)X)ard the ship within s. 10 of the above Act if he 
performed the duties of master, although during his 
service he did not sleep on board ship, & many of 
his duties were performed on shore, lie may also 
sue for disbursements made by him during such 
service on the ship’s account. — The CniKtrrAiN 
(1868), Brown. & Lush. 104 ; 2 New Rep. 528 ; 32 
L. J. R.M.AA. 106; 8 L. T. 120; 9 Jur. N. S. 
388; 11 W. R. 537; 1 Mft,r. L. C. 327. 8. C. 

Nos. 382, 387, H22,po8t. 

Amnotatrims Polld. Tho Edwin (1804), 4 New Rep. 382. I 
Distd.Tho Hod Rone (1805), I,. R. 2 A. & K. 80, n. Consd. 
The Keronia (1808), L. R. 2 A. & E. 65 ; Tho Ealrport 
(1882), 8 P. 1). 4 8. Retd. The .Towpli Dexter (1809), 20 
1.. T. 820 ; Tho Orionta, 11894J P. 271; Tho lliiby 
fl898j P. 59. 

379. Though master part-owner.] 

—When freight has been earned, the master of the 
.ship, though also part--ownor, may sue the sliip and 
f reight in the AdmltyV. C)t. to recover wages & dis- 
bursements. — ^T hk 1<V.ronia (1868), L. R. 2 A. & E. : 
(i5 ; 37 L. J. Adm. 00 ; 17 li. T. 010 ; 16 W. 11. | 

r.sr. ; 3 Mar. 1.. C. 64. H. (!. No. 380, voal. \ 

Annolaiiotis : — Distd. Tlic .Tenny hind (1872), Ti. R. 3 A. & E. 
529. COQfid. Tho Eairport (1882), 8 P. J) 48. Ezptd. 
Hamilton r. Hakor (1889), 14 App. Cas. 209. Apld. 
Tho IClmvillo, 11904] 1*. 422. Retd. The Darintt (1868), 
li. R. 2 A. K. 260; The Marco Polo (1871), 24 L. T. 
804 ; Tho Hope (1873). 28 D. T. 287 ; A’c lUo Grande do 
Sul S.S. Co. (1877), 5 Cli. 1>. 282, C. A. ; Tho Rluffdovc 
(1886), 11 P. D. 120; The Orionta, 11894] P. 271 ; Tho 
lUpon City, [1897] 1*. 226; Tho Mario Glaosor, 11914] j 
1*. 218 ; Glam irpan Coal (’o. v. Ohunore-anshiro Standlnp ; 
Joint Cominltfoo, Ponoll DufTryn Steam (k)al CXt. r. ! 
Same., 119161 2 1C. D. 200, C. A. Mentd. The Sara (1887), 
12 P. D. 158, C. A. 

380. Liabilities.] — Upon an 

appeal from Uio report of the registrar A merchants 
as 1<o a master's cfaiju for wages A disbursements, 
the following item, alia, was objected to: the 
amount of a dishonoured bill of exchange, drawn 
for ship’s purposes by the master upon the manag- 
ing owner ; but it was douV)tf ul ivhether the master 
Inui received notice of dishonour : — Held : (1) even 
if notice of dij:)ionour had not been waived, the 
master liad not claimed the benefit of the notice ; 
(2) as he was liable for tho amount, the item was 
properly allowed. — T he Fehonia, No. 379, ante, 

Annotntiovs : — Refd-Rr lllo Grande do Sul S.S. Co. (1877), 

5 Oh. 1). 282, C. A.; Tho Orionta, 11894J r.271. 

Eor full anne., sec S. C. No. 379, ante. 

3gl, Laches.] — A master has, 

under s. 10 of the above Act, a maritime lien for his 
disbursements. A liability to pay a debt incurred 
for necessaries supplied to the ship confei*s tho same 
rights on the master as an actual payment by him 
when the res is in the hands of the ct. 

Bills were) given by a master on Apr. 3 A May 4, 
IBBO, A the drawees of such bills became insolvent. 
Judgment on the bills was obtained against the 


master in July, 1881, A he issued a writ against the 
ship on Nov. 23, 1881. The owners’ solrs. then 
gave an undertaking to put in bail : — Held : there 
was no laches which would prevent pltf . from main- 
taining the action. — T he Fairport (1882), 8 P. D. 
48; 52L.J.P.21; 48 L. T. 536 ; 31 W. R. 616 ; 
5 Asp. M. L. C. 62. 

Annotations: — ^Refd. Tho Rinflrdove (1886), 11 P. D. 120. 
Mentd. The Sara (1887), 12 P. D. 158, C. A. ; The Hipon 
City, [1897J P. 226. 

382. No Jurisdiction — Uabllities.] — The 

Admlty. Ot. has not jurisdiction to entertain a claim 
by the master in consequence of his liability for 
wages due to the crew A for necessaries. — ^T he 
Chieftain, No. 378, ante; Nos. 387, 822, post. 

Annotations .-—Distd. Tho Red Rose (1865), L. R. 2 A. & E. 
89, n. Consd. Tho Feronia (1868), L. R. 2 A. & E. 65 ; Tho 
Fairport (1882), 8 P. D. 48. Refd. Tho Joseph Dexter 
(1869), 20 Ji. T. 820. 

For full anus., see S. C. No. 378, ante. 

383. .] — Jurisdiction given to the 

Admlty. Ct. by s. 10 of the above Act in respect of 
masters’ disbursements, does not extend to liabili- 
ties. — ^T he Edwin (1864), Brown. A Lush. 281 ; 2 
New Rep. 382 ; 33 L. .1 . P. M. A A. 197 ; 10 L. T. 
658 ; 12 W. R. 902 ; 2 Mar. L. C. 36. 

Annotations : — Consd. Tho FiTonla (1868), T.. R. 2 A. & F 
6.» : The Fairport (1882), 8 P. 1). 4 8 Refd. Tho Sam 
(1887), 12 P. D. 158, C. A. Mentd- Tho Ripou City, {1897] 
J*. 226. 

384. Merchant Shipping Act, 1894 (c. 60), s. 167 — 
Bonus.] — Where the master of a ship has earned a 
bonus which the owners arranged to pay if he re- 
mained in the ship A otherwise satisfied them, such 
bonus is “ wages ” or “ emoluments ” within ss. 167, 
742 of the above Act, A the master has a maritime 
lien for recovery thereof. — T he Elm^ille, No. 
385, post. 

385. Liabilities incurred — Costs of action on 

bill.] — Where the mast er of a ship had drawn a bill 
of exchange on liis owners in i)aymcnt for coals A 
ship’s disbursemcmis, A his owners hftd dishonoured 
the bill, A he had been sued as drawer, A at request 
of the owners had defended, but judgment had been 
recovered against him thereon witli costs : — Held : 
( 1 ) costs incurred by the mastc»r in the action on the 
bill of exchange were not “ liabilities properly in- 
curred by him on account of the ship ” within s. 167 
of the above Act ; (2) they could not be recovered 
by him in an action in rem against the ship. — 
The Edmviele, LUlOl] l\ 422 ; 73 L. J. P. 120 ; 
91 L. T. 330 ; 53 W. R. 287 ; 20 T. L. R. 783 ; 10 
Asp. M. L. C. 23. S. C. No. 384, ante. 

C. Exercise of J uriadiction. 

386. Proceeds in court — Seamen’s action — Pay- 
ment by master— Action by master against proceeds.] 

— ^A ship having been arrested on behalf of a sailor 
who sued for wages, she was sold A proceeds brought 
into ct., A the master paid the wages A brought a 
fresh action against proceeds ; — Held : this ac- 
tion should proceed. — H oixand v. The Royal 
Charlotte (1767), Burrell, 62, 76. 


PART II. SECT, 7, SUB45ECT.1.— C. 

see i. l*rooeeA8 in court — Seamen's 
umi/es preferent charge on proceeHs ,] — 
Tho master of a slilp H uot oniitlud to 
share in tho proooeds of the ship ^vlth 
the Boaincn, or wholly to absorb those 
proooods, they bclnpr insufficient to 
meet either olaiiu in full. Rut where 
the proooeds cannot- meet both claims, 
the Boamon have a right to be i>ald 
preforenUally as far as the proceeds 
urlll extend to tho cxoluslon of the 
master, ©von although tho decree In 
favour of the latter w-as on a day prior 
to the decree in favour of tho seamen, 
& his suit prior In date to theirs ; & this 


rule applies even whore part ot tho 
master's claim is for wages paid to sea- 
men. — T iik Anclo Indian (1868), 8 
N. 8. W. S. C. H. 102.— AUS. 

a. Colonial ship — Oumers not repre- 
senled — DtUg of court ,] — In au action 
for wages by the captain of a colonial 
ship, tho Admlty. Ct. must exercise 
a jcolouH & borutinlsing caution in the 
considoration of the ease ; if it appears 
that the owners are not renrosontod, & 
that the claim can only be llquidatod by 
sale ot the vessel, 6c that the impugnant 
sliip is under engagement by her 
charter-party & artioles to return to her 
home port, the suit will be dismissed. — 


TUE HEMtHPHKBE BOUKALIS (1859), 
5 Ir. Jur. N. S. 180 (Adm.).— IR. 

b. Master's disbursenienis — Payment 
of crew's xmges by order of owners — 
Master's rights .] — Tho master of a ship 
having paid off, in obedience to orders 
received from tho agent of the owners, 
a portion of the crew, after his vessel 
was arrested by the Admlty. Ct. in a 
collision suit, will be entitled to get 
credit for such payments uinm a settle - 
merit of his acooimts, but will not, in a 
suit for w^ages in the names of such 
seamen, be iiermitted to recover such 
advances as charges against the ship. — 
Tuk Duna (1861), 6 Ir, Jur. N. S. 358 
(Adm.).— IR. 



Pakt II. — Jurisdiction in Particular Cases 


387. Mortgagee — Intervention by — Defence.] — 

In an action for wages, a mtgee. of the ship may inter- 
vene Sc defend his interest in the ship sued, but he 
can rely only on defences open to the owner. — The 
Chieftain, Nos. 378, 382, anie; No. 822, poaL 

Annotation : — Consd. The P'cronia (1868), L. H. 2 A. & E. 
65. 

For full anns., see S. C. No. 378, ante. 

338 , Counterclaim.]- — In an action of 

master’s wages, a mtgcc. intervening & declaring to 
set up a right of set-off or counterclaim, but not 
filing any such counterclaim in the registry, only a 
statement that ho “ objected to all claims in the 
master’s account, except those relating to payment 
of wages, & wages claimed,” must submit to a settle- 
ment of all accounts between the master & the ship, 
exclusive of any private accounts between master 
& owner in respect of extraneous matters, — T he 
Glentanner (1850), Sw. 415. 

Annotations : — Distd. The ChieftHin (1863), Brown. & Luah. 
104. Apprvd. The Sara (1887), 12 P. D. 158, C. A. Overd. 
Hamilton v. Baker (18SU), 14 App. Cas. 20‘J. Re!d. The 
Mary Ann (1866), L. 11. 1 A. &: E. « ; The Ferouia (1868), 
I.. R. 2 A. & E. 65 ; The Darinp: (1868), L. R. 2 A. & E. 
260. 


Sub-sect. 2. — Jurisdiction in the Case of 
Sf:amen on British Ships. 

A» Extent of Jurisdiction. 

(a) Jurisdiction at Common Lato. 

389. In general.] — Suit for mariners’ wages may 
be in the Admlty. — Coke v. Cretchf:t (1(582), 3 
Lev. 00 ; 83 E. R. 570. 

Annotations : — Folld.OHinan ?’.WclK (1701), 11 Mod. Rep. 31. 
Refd. How V. Nappier (1766), 4 Burr. 1914; Bu^gin v. 
Bennett (17a7), 4 Burr. 2036. 

390 . ,] — The jurisdiction of the Admlty. Ct. 

is a concurrent jurisdiction. Sc prohibition will not 
be granted upon (ho suggestion that the ct. 
refused to receive defi.’s allegation that the place of 
arrival was not a port of delivery c^xcept upon pay- 
ment of the demand intact. On such a matter the 
Admlty. Ct. is judge, & the proper remedy is appeal, 
not prohibition. — Brown v. Benn (1700), 2 Ld. 
Raym. 1247 ; 92 E. R. 322. 

391. .] — Where the proceeds of ship & 

freiglit are insufficient to pay the crew’s wages & 
the amount of a bottomry bond, the Admlty. Ct. 
has no authority to restrain seamen from proceed- 
ing against the ship for wages and to ord(;r them to 
proceed against the solvent owmer. — The Arab 
(1859), 5 Jur. N. S. 417. 

Annotation Consd. Webb v. .Smith (1885), 30 Cb. D. 192, 
C. A. 

392. Contract by parol.] — Wages due to mariners 
by parol after tlie usual manner may be sued for 
in Admlty. — Opy v. Adison, No. 102, post. 

Annotation : — Expld. & PoUd. MillH V. Jions (1754), Say. 136. 
For full aims., see S. C'. No. 402,po«t 

393. Written Contract.] — Mariners may sue in 
the Admlty. for wages, although they are due by 
written contract. — Mariner’s Case (1725), 8 Mod. 
Rep. 379 ; 88 E. R. 269. 
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394. Contract under seal.] — The Riby 

Grove, Nos. 410, 441, post. 

For full anns.. t ee S. C. No. 410, post. 

395. Contract made on land.] — One mariner alone 
may sue in the Admlty. for wages on a contract 
made on land. — Hook v. Moreton (1698), 1 Ld. 
Raym. 397 ; 91 E. R. 1165. 

Annotation : — Apld. Mills r. Long (1751), .Say. 136. 

396 . .J — The fact that an aCTeement for 

wages is made Sc execut-ed at a counting-house in 
London does not tivke it out of the Admlty. juris- 
diction. — The Prince George, Nos. 423, 432, post 

397 . Written contract.] — Maiincismay sue 

for wages in the Admlty. Ct. notwithstanding they 
let themselves by a written contract made on land. 
— ^Bens r. l^ARRE (1705), 2 Ld. Raym. 1206 ; 92 
E. R. 290. 

398. S. P. Mills v. Long, No. 435, post. 

399. Voyage not begun. ]--Seainen liired to fit a 

ship for sea & go a voyage in her, may sue in the 
Admlty. for the wages they earn in fitting her out 
though she does not f)roceed upon the voyage. Sea- 
men may sue in the Admlty. for wages, though thej 
were not hired by the owner, if he permit them to go 
on board. — ^W klls v. Osman (Osm.ond) (1704), 2 
Ld. Raym. 1044 ; 6 Mod. Rep. 238 ; 92 E. R. 193 ; 
8ub 7iom. Osman v. Wklrs (1'704), 11 Mod. Rep. 
31 ; 88 E. R. 864. 8. C. No. 413. post. 

Annotations: — Distd. Robh v. Walker (1765), 2 WU.s. 261 ; 
The Dobreezia (1848), 6 NotCB of CahUB, 31. Consd. /iV 
Great FaKtern S.S. (’o., WilUamH* Claim (1885), 53 L. T. 
591. Rofd. MillH V. Gregory (1754), Say. J27. 

400. .] — Conimon sailors may join in a suit 

for wages, although the sliip had not Siiiled out of 
the Thames when wages became due. — Mills v. 
Gregory (1754), Say. 127 ; 1 Kcny. 134 ; 90 E. R. 
826. 

401. .] — Seamen engaged by owners or 

their agent for a voyage upon a foreign-going ship 
have a lien for wages upon the ship, & proceeds of 
sale thereof, although the engagement of the seamen 
has not been in writing, Sc the ship does not proceed 
upon her voyage. The words “ at the end of his en- 
gagement ” in Merchant Seamen Act, 1880 (c. 16), 
s. 4 (1), mean the time at which his actual service 
terminates, & include the natural efiluxion of the 
agreement as well as discharge of the seamen in 
breach of contract. To entitle a seaman to wages to 
date of final settlement, it is not necessary the whole 
term of his engagement should have exi)ired, but it 
is siifiicicnt that his actual service on board ship 
should have ended . — Ee Great Eastern S.S. Co., 
William’s Claim (1885), 53 L. T. 594; 5 Asp. 
M. L. C. 511 ; S. C. No. 416, post. 

Annotations : — Folld. (’oimclly r. Sil)ory (1905), 69 J. 1* 
16. Consd. l'ttlao(5 SbibiJing Co. r. Cain**, (19071 A. C. 
386. Retd. R. V. Cily of I.omloii Court Jmlgu (1890), 6 
T. L. R, 364 ; Vlokersoii v. Crowe, 119141 1 K. B. 462. 

402. No Jurisdiction where special agreement.] — 

Proceedings cannot be taken in Admlty. to recover 
W'ages if payable by deed or special agreement. 
-~Opy V. Adison (1693), 12 Mod. Rep. 38 ; 88 
E. R. 1149 ; sub nom. Opy v. Child, 1 Salk. 31. 
S. C. No. 392, anie. 

Annotations : — Folld. Day v. Senrl (1734). Cun. 32. Distd. 
MilN V. Lomr (1754), S«y. 136. Expld. & Distd, llowts v. 
Nappiei* G766), 4 Bmit. 1944. 


i ART II. SECT.7, SUB -SECT. 2.— A (a). 

402 1, No jurisdiction where special 
aareement .] — A sCHnian on a whaler 
entered into a scaled contract, with 
rcHpoct to his rcinuiieration, which 
provided that it should come out of the 
proceeds of the adventure, & which 
constituted a species of partnership : — 
Held : oven if such contract was con- 
trary to Merchant Seamen ’.s Act, 1834 
(o. 19), the seaman cMuild not sue in 


♦lie Admlty. Ct. for watjes. — Ex jy. 
IIUNTKU (1814), Res. & Kq. Judg. 8.— 
AUS. 

402 ii. .] — TiiK Shamropk (1859), 

5 Ir. Jnr. N. S. 178 (Adui.).— IR. 

402 iii. .] — Two proniovents 

Blilpped at B. on hoard a blockodts 
runner, for the voyage from B. to W.. 
North Carolina, & thence to II., Nova 
Scotia ; the third promovent sliipped 
at W, No ship’s articles were signed, 


Imt tlicre was ovidence to prove that 
the mawter had contracted to pay to 
each of the promoventH a c<'.rtain Bum in 
three instalrm'iitH, there Ix'lng a condi- 
tion that the third iiiBtahaont was to he 
paid only if claimants ’ conduct vrore 
satisfactory : .* (1) tliis was not 

an ordinary ejigagem<‘fit for seiunen's 
wages, but a special contract ; (2) pre- 
vious to Admlty. Ct. Act, 1861 (o. 10), 
the Admlty. Ct. had no jurisdiction over 
sucli special contracts, 8c that Act did 
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Admiralty, 


Sect l.-^Wages, master's wages d: diahursemenis : 
Sfib-seeL2, A. {a) <^ jh) Ji.] 

403. S. P. Howe v, Nappier (1700), 4 Burr. 
1944 ; 98 E. B. 13. 

AnnotaticrCft : — Distd. IJiiprfrin ?•. Bennett (1 707), 4 Bnrr. 
2035. Refd. JeHhe v Uoy (lK:t5). 3 h. J. N. S. Kx. 208; 
Bunlor v. Nelny (1841), Arn. tc II. 175, 104 ; liOiidon 
Corim V, Cox (1 807), B. R. 2 11. Ji. 2.10. 

404. .] — If there* is a contract by deed, with 

nnusual covenants lK‘tw(iOTi jnasLers & mariners 
respcctinj^ wages, they cannot Ije sued for in the 
A-dmlty. — Day v. Skirl (Searl, Seule, Searle) 

1734), 2 Darn. K. H. 4 19 : Cunn. 32 ; Kidg. temp, 

1. .53 ; 2 Stra. 9(i8 ; 7 Mod. Bej>. 20() ; 94 E. K. 
692. 

AnnoiaUon : — Folld. Howe r. Xapl'ier (170f>), 4 Burr. 1044. 

405. ,j — The Adinlty. Ct. has not jurisdiction 

<o adjudicate, when Die claim for wages is founded 
not upon the usual mariners’ contract, but upon a 
special agreement. — The Mona (1840), 1 Win. Rob. 
137. 

406. S, P. Campion v, Nicholas (1720), 1 Stra. 
405; 93 E. R. 597. 

407. S. P. The Sydney Cove (1815), 2 Dods. 11. 

^nw.o<«L'(jn.s .’--Folld. TJio Mona (I8ln). 1 Wni. Rob. 137; 
Tlio Rlby Gi‘o\o (184 3), 2 Not-Ort of ('nrtfs, 205. 

408. — — Though by parol.] — Tl»e Admlty. Ct. 
has not jurisdictio/i over a contract for wages dif- 
ferent from the ordinary mariM<u*’s contrac^t. 

I'ltf. signed the ship’.s ai'ticles as mate at £5 lO.?. 
per niontli ; he also verbally agreed with the own<‘r 
to act as i)urser, eSc supcnnt.<‘n(l the slop’s accounts 
for £4 10.9. pc'i* month additional ; he serv(*d after- 
wards in both capacities, A:, finally claimed £03 : — 
HcM : the parol agreement was, in the circum- 
stances, a special agrei‘ment , which the ct. <*ould 
not enforce. — T he Harriet (1801 ), Lusli. 2S5 ; 5 
L. T. 210 ; 1 Mar. L. C, 1.52. S. C. No. 119, post. 

409 . Payment by bill —Bill dishonoured.] — 

X Hoainan who had eh‘cte(l to take at (bilcutta a , 
bill of exchange on the own(‘!*s, instead of cash, in j 
payment of wnge.s, cannot .sue tJie ship, on j)ay- i 
meiit of sucli hill bi‘hig refused, the owners having | 
bx'ome hkpts. — The William Money (1827), 2 
Hag. Adfii. 130. 

A n notations : -Apld. /.V Clarke, IJx p. Snell (1 .8(57), 1(1 W. B. I 
307. Consd. Tin’ Albion (1872). 27 L. T. 723. 

410. Part payable under ordinary contract 

-Severance.] — The Admlty. ( U ., where the contract 

is in tlie usual t(‘rms, is (*n(it-led to exercise juris- 
diction in t.lu; case, though the contract he in writ- 
ing, under seal ; l>ut whore it is special or if the 
contract for service be made upon terms & condi- 
tions differing from the gen(*ral rules of law, the 
Korvicc^ alone cannot; entitle a S(uiman to his wages ; 
his right Id them must dei)on(l upon tlie perform- 
ance of the stipulated tei’ius. If a contract be a 
Hpecial contract., the ct. is debarred fi*om any juris- 
diction over it.. 

A whaler, ha ving taken fish, was wholly lost, but 
part of t h(^ oil was saved ; a marine*!' bad con- 
tracted to serve, on condition of receiving an allow- 
ance per ton of oil obtained, in addition to his 
monthly wages: — Held: (1) this was a special 
contract & of the natui'o of a jiartnership ; (2) it 
was not wit hin the jurisdiction of the ct. Semble : 


if part of the voyage is upon an ordinary contract, 
the ct. will pronounce for that part of wages which 
is claimed undcir the ordinary contract. — The Riby 
Grove (1843), 2 Wm. Rob. 52 ; 2 Notes of Cases, 
205; 7 Jur. .580. S. C. No. 394, ante; No. 441, 
post, 

An7U)Mion .-—JHenid, Thc’ Kuloten (1914), 30 T. L. IL 572. 

J». C . 

411. Objection to be pleaded.] — Prohibition 

will not be granted on the suggestion that the con- 
tract for wages was not in the common form, but 
was a special contract, if the matter of the sugges- 
tion was not pleaded by deft, in thc Admlty. Ct. — 
CoLEBY r, Jenkins (1733), 2 Barn. K. B. 401 ; 94 
K. R. 580. 

412. No jurisdiction where services rendered in 
river.] — Prohibition nisi cause was granted Id the 
Admlty. Ct. for libelling ih(*re for seamen’s wages ; 
it appearing on the libel t hat the service was all in 
the Thames. — Bidolph v, Bruce (1698), 12 Mod. 
Rep. 230 ; 88 E. R, 1282. 

413. Wrongful dismissal.] —W ells v. Osman, 
No. 399, ante. 

For full anus., sae S. No. 399, ante, 

414. ,] — \ mariner discharged from a vessel 

after the articles had been signed, but before com- 
mencement of the voyage, is entitled to j)rocced in 
the Admlty. Cl>. in a suit hg' wages, the voyage for 
which he was crjgaged having be(‘n prosecuted. 
Semble : if the intended voyage be altogether 
abandoned by the owner, the seaman must seek his 
remedy at common law by an action on the case. — 
The (Uty" of Condon (1839), 1 Wm. Rob. 88, 

A Huotitiion : — Distd. Tin- Ih’lu’Ocsia (1818), 3 Wm. Rob. 33. 

415. .] — The Admlty. Ct. has, as part of its 

ancient; jurisdifHion, ])Ower, in a cause of wages, t;0 

I entertain a claim for comj)ensation for wrongful clis- 
<;hargc of a seaman, before termination of his 
engagement.— "T he Great Eastern (1867), L. R. 

1 A. it E. 381 ; 36 L. J. Adm. 15 ; 17 C. T. 228 ; 

2 Mar. L. 0. 553. 

Ansolations .'—-RM. The BIrssiny: (1878). 3 J*. 1). 35 ; Tin- 

Forrot (188;n. 4 8 L. T. 91.'), !*.(’. 

416. .] — y»v Great Eastern S.)S. Co., 

Williams’ Claim, No. 4ol, code. 

For full uuns.. see S. (\ No, 401, ante. 

417. No Jurisdiction where special con- 

t tract.] — Where a mariner entered into a contract , 

not of an ordinary but very special character, by 
which a s]>ecific sum was t o be paid as wages for 
the voyage, <&, having gone on hoard the vessel. A: 
roiiiainecl on ht*r, in t he ])ort of JiOndon for twent y- 
thret* days, w as at the end of that; pt’ric^d discharged, 
the voyage being abandoned : — Held : the contract; 
being special, X having b(‘(‘n bioken, the (juestioii 
w^as one exclusively for a jury; X the Admlty. Ct. 
had not jurisdiction.—TiiE Debrecsta (1848), 3 
Wm. Rob. 33 ; 6 Notes of Cases, 31 ; 10 L. T. O. 8. 
501 ; 12 Jur. 143. 

(6) Statutory Jurisdiction. 

418. Merchant Shipping Act, 1854 (c. 104) — Ex- 
clusive jurisdiction.] — A seaman brought an action 
of a.ssault, & declared also for damages for broach 
of contract in not providing asutlicient supply of 


not oxU'Uil to Vicu-AdniUy. (’Ls., t-h<* 
provisiou-s in h. 10 ro.spec’tin^ Hpecial 
ooatraotH uo(. l)ciujj: cxtcnUcil to tlioHc 
oty. by VioC'AdJulty. UIh. Act. 1803 
(e. 24), 8, 10 ,’ (3) the ct. bad no juris- 
diction in the ca^c. — Tick (hrv or 
PKTKitSBUua (1SG5), I Old. 814, Y. A. 1). 
1.^ — CAN. 

4131. Wrongful distnissal.] ~V\{f. Gor\- 
traotod to eervo as steward, but the 
master, being* dissatisne/l. discharged 
him from tins duty & employed lilni as 


eook iN HCaman : — field : (1 ) there being 
no evidence of ucgleet or miseonduct on 
pllf.’s part, his discliargo from duty as 
a stcwanl was a discharge from tlie 
ship ; (2) pltf. was entitled to Ids ; 

wages, & was not hound to remain with ; 
the ship after her arrival at first port 
of discharge ; (3) pltf. was entitled to 
the return of articles seijsed by the 
master, He to ^10 damages for an aasanlt ! 
by way of punishment. — T ue 8ar.vii 
(183(5), 1 S. V. A. IL 87.— CAN. 


PART II. SECT. 7,SUB-SECT.2.— A (b). 

418 i. MerrJiant fShipping Act, 1851 
(c. lot ) — Subsisting rogage — Pleading.', 
— Ill an action for wages brought by a 
seamnii, on account of the return of the 
ve.s.scl to Quebec instead of C;Ontinuing 
her voyage, a plea to the jurisdiction 
was filed, alleging a subsisting voyage* 
under s. 149 of the ai>ovc Act : — 
Held: the plea was bad. — Re the 
L. vToxi (1871). 18 L. C. J. 185.— CAN. 
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good iirovisions, &; also declared in an indebitatus 
count for wages due to him as a seaman. The ct. 
allowed a i)lea under the above Act to the juris- 
diction of the ct., which plea had been struck out 
at chambeis as vexatious, to be jileaded to the 
count for wages. — Rossi v, CiRANt (1859), 5 C. B. 
N. S. 699 ; 32 B. T. O. S. 257 ; 5 .Jur. N. S. 895 ; 

7 W. R. 203 ; 141 E. R. 281. 

Annotation : — Refd. The Ferret (1883), 48 L. T. 915. 

419. Limits of Jurisdiction.] — A seaman is 

barred by s. 1S9 of the above Act fiom recovering ! 
wages less than !:,“)() in the AdiriK y. Ct., except in 
the contingencies therein specified. — T he IIaruiet, 
No. 40S, a)ite. 

See, note, M. S. Act, 1894 (c. (>0), s. 105. 

B, Persons entitled to sue, 

420. Apprentice — Wages, not penalty.] — An ap- | 

prentice is entitled to sue proceeds of the ship he 
has served in for wages due under a general appren- 
ticeship to the owner, but not for the penalty con- i 
tained in the indenture for breach of agreement. — ! 
The Albert Crosby (1860), Lush. 44. i 

421. Boatswain.] — A boatswain may su<^ in the 
Admlty. Ct. for wages. — R ago v. King, No. 361, 
ante. 

Annotation : — Distd. Hanson v. Hoyden (1S(»7), L. H. .3 C. I‘. 

47. 

422. Carpenter.]--- A ship’s carpenter may sue in 
the Admlty. for wages.^ — W iip:p:ler v, Thompson 
< 1726), 2 Stra. 707 ; 93 E. R. 798. 

423. Deceased seaman— Administrator.]— ; 
a decree for wages, with costs, to a mariner may on 
his death be remewed to his administrator. — T he 
J’rince Ckorge, No. 39(i, ante; No. 432, post, 

424. . I — A summary petition, in a suit 

for wages, was admitted on belialf of tlie widow Ac- 
administratrix of a deceased seaman, tlic whole 
crow, with one exception, having been lost.— -T he 
Reliance, No. 91, ante, 

425. Mate.] — The mate of a ship may sue for 
wages in the Admlty. C4., tliough tlie contract was 
made on land, A although he was to succe(‘d the 
master, if he di<id on the voyage. — Baily (Bayly) 


V, Grant (1701), 1 Ld. Raym. 632 ; 1 Salk. 33 ; 
Holt K. B. 48 ; 91 E. R. 1322 ; sub nom. Grant v, 
Baily (1701), 12 Mod. Rep. 440 ; 88 E. R. 1436. 

426. Becoming master during voyage — 

Severance.] — Where the master dies in the course of 
the voyage <fc is succeeded by the mate, the mate 
cannot sue for the whole of his wages in the 
Admlty. (^t., but may sue for wagt^s accruing to 
him as mate. — Reed v. Chapman, No. 3()6, ante. 

Annotations : — Folld. The Favourite (1799), 2 (’h. Hob. 232. 

Distd. HuriNon v. Hoyden (18C7), L. H. 3 C. P. 47. 

427. S, P, The Favourite, No. 367, ante, 

428. — — Extent of right — Disbursements not 
included.] — Tlie Admlty. (3 . has no jurisdiction to 
adjudicate upon a mate’s claim for wages paid to 
the crew, *fc necessary disbursements made ny him 
in foreign ports. — The Victoria (1867), 37 L. J. 
Adm. 12. 

429. Pilot.] — A pilot is a mariner, hut cannot sue 
in the Admlty. if his work be williin the body of a 
county. Ross v. Walker (1765), 2 WiJs. 264 ; 95 
E. R. 801. 

430. Not where services Illegal.] — In a suit 

for wages on the part of a British pilot , for conduct- 
ing a ship, an American vessed, from the Downs 

1 to Flushing : — Held : no suit could be maintained 
i on behalf of a British subject for services performed 
j in aiding commerce & importat ion of the (‘iiemy. — 

1 The Ben,tamin Franklin (1806), 6 Ch. Rob. 350. 

I 431. Purser.] — The Lady Campbell, No. 4 17, 

j posf. 

j For full anus., see S. (\ No. 4 \^, jK)st. 

I 432. * .] — A i)urser, having entert‘d into an 

I agreement for wages, sigruM the usual articles, in 
which no rat e of wages was specili<'d for him. Aftci* 
eoini)h‘titm of the outward voyage*, he ceased, by 
the master's ordeu’s, t-o act as jnjrseT, hut wtis not 
re‘gularly suspended for neglect of duty : — Held : 
he was entitled to wagess.- -d’JiE JhMNC'K George 
(1H37), 3 lJug. Adiii. 370. H. C. Nos. 3i)0, 423, 
ante, 

433. Ship’s husband— Not entitled to sue.l—A 

shi})’s husband, not ])(‘ing a “ seaman ” claiming 
“ wages (iarned by him on he)ard the* ship ” within 


419 i. lAniUs <</ jurisdiHi(ni.\ 

When? Kcvoral .siinjiiou unite in an 
action ajniirisl a ship for wnu'cs, the ft. 
has jnrisdiffion to entertain the suit if 
thc5 tot , 111 amount of tla* wafn^s dne to 
the promoters exceeds li.jO, althoim^h the 
waffCH of <'very one individually are 
less than .toO. 

A re.sp. in a. suit for is not by 

a plea of tender precluded from after- 
wards rai'>in£!: an ohjeotifui to the .iuris- 
dictiou if it ultimately appear that tiie 
4imount aelually due is less than IlaO. 

The Viee-Admlty. Ct. has jurisdic- 
tion over a claim hy seamen for cum- 
poiisation foi* v\Tonc:ful disel»ar;r<'. 

A seaman wroip^fully ilischarj'ed in 
the port ctf Alelhoiiriic is not entitled t,o 
reccivi! as part of iiis comT>eu!-'atiou an 
allowance for viaticum to liondon. Ids 
port of emrai^ement, if it he proved that 
ho would have oidained employment 
on ships bound direct to London at 
liigher wajyes tlian he was receiviiij^ 
when di8chur{?ed. i^emhlc : if seamen 
are partidpts crimines in an eiid<5avour 
to steal their sliip they are not entJHcd 
to recover either wapres or conitjensation 
for alleged ^\Ton^]^ful dischartre.— T he 
Ferret (1881-2), 8 V. L. 11. Adm. 1 
(P. C.).— AUS. 

419 ii. .] — The provisions of 

s, 189 of the above Act apply H) foreimi 
as well as British vt*ssels, & a Vice- 
Admlty. Ct. cannot entertain a suit for 
seamen’s wagres, the demand l>cinF? 
l)elow £50, unless upon a reference as 

£ reserii>ed by that Act. — Tie The 
[ONARK, post. — CAN. 

419 iii. .] — VMierc an agrree- 1 


ment witli seamen was for a voyajxu 
from to Bur<*eloua, thence to 

Gn<‘bec A: buck to t.lio Cnited Kinurilom : 
- 11*1(1: the Vic<*-A<iTnll y. Ct. lunl 
not under the above Act juris»li<'t.ion to 
entcrluin a suit for Avap:cH of the mate.- - 
The Hitrn.sii T.aii, S.mitii r. C-tiAni.EME.N 
(1858), 9 L. T. 88.— CAN. 

a. AAmiraltu ^ict, 1 891 of 
jurisdiction. \ Tlic eui^ineer of a tu^ 
took i)roc<‘e(iin}»:s on the Admlty. sidt^ of 
tlie Kxeh. Ct. on a claim for !i!!l3() v\um‘s, 
tSc arrested tia* ship : —7/eh/ .• (1) t lic 
ixho\e Act. eonferr(*d upon th<* Kxch. (’t. ' 
all the jinisdictlori possessed by tlie 
Admlty. JUv. of thellifrh Ct. in Knuland 
as it stood on .fuly 25, 1890, the date of 
the passint^ of (’oloiiial Cts, of Admlty. 
Act, 1890 (c. 27), & the Adndty. Ct. in 
CanmJacould try any claim for seamen’s 
washes, inclutling: claims below $20(‘, 

s. 3t of R. S. C., o. 75, was repealed 
by implication t-o the extent that it 
curtailed the Jurisdiotion of the Admlty. 
Ct. to entertain ehijms for seamen’s 
wap:e.s below $200 in amount; (2) the 
costs of siicli aetlon were in the dis- 
cretion of tlio jiidure trying: the cause 
under r. of the Admlty. Rules of 
the Exch. Ct, of Canada. Tenant v. 


recovering: anything:, where, (hougrh 
I suing: to reeoxiT more tlian £50, he does 
not estahlish a claim to more than tliat 
amount. — f’or.EAixN v. Sjuitii IIowari* 
CO., J/ii). (J 912 ), 12 S. R. (X. S. AV.) 
I 208.— AUS. 

0. Merchant Settmen Act, I 8|.| (c. 112) 
/Amils of juri.sdiction.\~-No seaman 
<*m ployed for a voya.ge or cngfaKc- 
ment wliich is to 1<'rminate in t.he 
thiitcd Kingdom cran sue in a Colonial 
Viee-Admlty. Ct. for Ills wapres, nnless 
disehaived as direi*t(*d hy the ahovi' 
Act. Dale r. 'Piie Vej.oiuty (1855), 
James, 390.- CAN. 


d. .1— When the ogrpregrate 

I amount of the cjuims of a c.rew for 
w^ap:es exceeds £20, hut the claim of 
1 ‘iich individual is less than .£20, tla* 
lictition of th<^ seamen under s. 0 of 
the above Act, will he rcj(‘<*.ted. — T he 
F\trv gPEEX (1847), 3 Ir. Jur. C. 8. 
283 (Adm.).— IR. 

PART II. SECT. 7, SUB-SECT. 2 —B. 

I e. AJusifuan.l — Hltfs., innslciaiis, 
claimed to recover for their services on 
a ship, 3’ii<T lanl urian^od with tla^ 
mast er to have medals, staterooiuH, & the 


A’Uis (1880), 0 Q. B. D. 40; iiochett v. rigrht, to collect tmituities for enter- 
Clippinydale, 11891] 2 Q. B. 293; The \ Liinmcnts, but tluTC was no evidence 
Salthunit flH92J P. 333, refd.— The Of a contract to pay wase.s : — Held: 
AV. J. Aikens (1893), 4 Ex. C. H. 7. — ' pltfs. were not seamen within Merchant 
CAN. J^liippimr Acts &, not entitled to claim 

any sum for tlu’lr servifies on the 
b. Merchant Shipping Act, 1894 boat, nor cnt.itlcd to set ni» a maritimo 
(c. 00) — Limits of jurisdiction ,] — The liim.— M cEliianev v. The Flora 
etleet of s. 165 of tlio above Act is to i (1897), 0 Ex. C’. R. 129. — CAN, 
debar a seaman suin? in Admlty. from i 
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Sect.1* — W ages ^moBter' 8 wages <fc disbureemenia : 

Sub^aect, 2« B* <fc C, ; auh-secL 3, A. ] 

Admlty. Ot. Act, 1861 (c. 10), s. 10, has no marine 
lien upon which he can found an action in rent for 
“ wages *’ under Cty. Cts. Admlty. Jurisdiction 
Act, 1808 (c. 71), s. 2 (2). — The Ruby, No. 1752, 
post. 

434. Supercargo.] — The Tagus, No. 155, ante; 
No. 460, post, 

436. Surgeon.} — ^A surgeon of a ship may sue in 
the Admlty. Ct. for wages. — ^Mills v. Long (1754), 
Say. 136 ; 96 E. R. 829. S. C. No. 398, ante. 

436. .] — ^A prohibition was moved for to 

stay a suit in the Admlty. Ct. brought by a surgeon 
of a ship for liis wages ; the suggestion was, that all 
was paid to the master. 

Payment to the master is not payment to the sea- 
men, but the ship itself is liable for their wages ; 
they would hear coimsel {per Cur.). — Maddox 

V. (1701), 12 Mod. Rep. 526 ; 88 E. R. 1495. 

Annolalion ; — Folld. Mills v. Lonpr (1764), Say. 136. 

437. Woman.]“-^Upon a claim for man’s work 
done by a female in two capacities, one as cook & 
steward, the other as kee[)er of the sliip & her stores 
in harbour or dock : — Held : an objection on the 
ground of the sex of the person employed was not 
legally maintainable. — The Jane & Matilda 
(1823), 1 Hag. Adm. 187. 

Annotation: — Apid. P. r. CUy of Loiidoii Court Judge 

(1890), 25 Q. JJ. D. 3,30. 

C. Exercise of Jtirisdiciion, 

438. On equitable principles.] — The Admlty. Ct. 
may, as a Ot. of Eq., consider how far clauses in a 
ship’s articles arc reasonable & consistent with jus- 
tice, bearing in mind tlie general ignorance & impru- 
dence of seamen, & their inability to understand 
the nieaning of a long & multifarious instrument. 

Ship’s articles are only conclusive as to the 
amount of wages & the voyage ; on collateral jicints 
the Admlty. (Jt. may consider how far they are 
reasonable & just ; a clause providing that if con- 
traband goods were found in the forecastle seamen 
living therein should forfeit their wages & £10 is 
not conclusive to work a forfeiture of wages against 
those not directly proved to be personally implicated 
in the offence, & the penalty cannot be enforced in 
the Admlty. Ct. — The Prince Frederick (1832), 

2 Hag. Adin. 394. 

439 , ,] — pitfs., seamen, engaged themselves 

at New York to serve on board a British vessel for 
wages to be paid in dollars. In the articles signed 
by j)ltfs. it was stated that wages wxmld be paid in 
United States currency, or its equivalent. Pitfs. 
quit ted the vessel at Liverpool, their period of ser- 
vice having expired. At this time tne value of a 
dollar in United States currency was 2s, Id., the 
sterling value being 4s, 2d, Pitfs. brought an 
action to i*ecover their wages at the rate of 4s. 2d. 
the dollar. It was proved the invariable custom 
in the ports of London A Liverpool, when seamen 
were engaged at dollar wages, was to pay them 
according to the sterling value of the dollar: — 
Held : (I ) pitfs. entitled to be paid at the rate of 
4s, 2d. the dollar ; (2) an agreement to pay in 
currency was not consistent with justice & equity, 
& would not be held binding unless it had been com- 
pletely & perfectly explained to the se>amen before 
they entered into it. Scmhle: such agreement 


would not always be held binding, even when it had 
been fully explained to the seamen. 

It is the principle of this ct. that the mariner 
shall not be subjected to any hardship of this kind 
where he has not imderstood what the consequence 
of the engagement he undertook would be. Sea- 
men are a peculiar class of people entitled to special 
protection according to the doctrines of the Admlty. 
Ct. Their ignorance, haste, disregard of forms, & 
the fact that they are entirely unaccustomed to 
matters of this description, induce the ct. to guard 
them against their own want of care & caution 
(Dr. Lusiiington).— The Annie Sherwood (1865), 
12 L. T. 582; 13 W. R. 641, 965; 2 Mar. L. C. 
214. 

440. Freighter not liable.] — A prohibition will 
issue to the Admlty. Ct. in a case where an action 
is brought by the master & mariners of a ship for 
wages wherein process (in the nature of foreign at- 
tachment) was prayed & issued against freighters 
to arrest freight due to the owners in their hands. — 
Meclanham V. Foliam (1711), Gilb. 9 ; 93 E. R. 
244; stib nom» Neclanham r. Foliamb, 6 Vin. 
Abr. 538. 

441. Cargo-owner not liable.] — ^A seaman can 
have no claim against cargo for wages where the 
cargo does not belong to the shipowner ; but as 
against the cargo for freight earned & not i^aid, the 
case may be subject to very different considera- 
tions. — The Riby Grove, Nos, 304, 410, ante. 

For full arms., see i\ \o. 410, ante. 

442. Defences — No agreement in tact] — A man 

being entered in the articles as second mate, but 
with no rate of wages affixed: — Held: (1) such 
omission let in parol evidence of an agreement ; (2) 
parol evidence establishing that the man was taken 
out of friendship to the father on a trial voyage, 
with certain indulgences &; advantages amounting 
to a valuable consideration in lieu of wages, e.gr., 
sleeping & messing in the cabin, the master paying 
wages to other persons to act as private tutors to 
him, in the different stations to which he was ap- 
pointed, but not so well qualified, personally, to 
discharge, a claim for wages was not sustainable, 
especially as the master had at all times denied any 
w'ages w^ere due. — The Harvey (1827), 2 Hag. 
Adm. 79. 

For full anns„ see Siiirrixu & Navigation. 

443. Limitation Act, 1623 (c. 16>— Not 

appllcable>]— The above Act does not extend to 
suits in the Admlty. for seamen’s wages. — Anon. 
(1702), 11 Mod. Rep. 6; 88 E.R.840. 

444. Suit not barred.] — The 

above Act is no bar to a suit in rem for wages, 
unless at any rate objection is taken in limine, — 
Elliott v. Lister (1756), Bundl, 320. 

445. Doubtful whether applica- 

ble.] — Qn, : whether the above Act extends to suits 
in the Admlty. for seamen’s wages. — Ewer v, 
Jones (1703), 1 Com. 137 ; 2 Ld. Raym. 934 ; 6 
Mod. Rnp. 25 ; 3 Salk. 227 ; 92 K. R. 1001. 

For full unuH., sec SiiirriNG & Navigation. 

446. S, P., Hyde (Hide) v . Partridge (1705), 

2 Ld. Raym. 1204 ; 11 Mod. Rep. 43 ; 2 Salk. 424 ? 
92 E. R. 295. 

Annotation: — Refd. WatliiiRtoii r. Wilkinson, Watlington 
V, Bmnd (1729), 1 Barn. K. B. 270. 

seaman sued for wagoa & applied for a 
rcocivcr & injimotion & a declaration 
that ho liad a lion upon deft.’8 sliip 
Held : the Supreme Ct. of the North- 
West Territories had jurisdiction, & an 
order for a receiver must be prranted. — 
Kelly r. Alaska Mining Sc Trading 
Co. (1899), 4 Terr. L. R. 18.— CAN. 


PART II. SECT. 7, SUB -SECT. 2.— C. 

a. Procuring petition for wages — 
(Jollusire sale — Abuse of process ,] — 
A Bohoouer was in tow of a tug. Sc 
through the latter’s fault collided with 
another vosnel & was sunk. Tp defeat 
the lion for damage for wmeh i)ro- 
oeodings had l>oen taken in a foreign 
ct., the ounor of the tug allowed the 


euglneor’s wages to run in arreor, & 
procured a petition to bo filed in the 
maritime ot. & the schooner to be sold 
to a nominal purchaser : — Held : (1 ) the 
proceedings were an abuse of the pro- 
cess of the ct. ; (2) petition was the 
proper mode of proceeding. — The 
Jerome, 6 Oh. T. 263. — CAN. 
b. lUceiver — 1 njunctum — Lien, 1 — A 
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447. Set«ofl — ^Not in resp«et of matter out- 

side Jurisdiction.] — On a claim by a purser for wages 
the owner pleaded, as setroiEf, that £183, a sum ex- 
ceeding the amoimt claimed by the purser, was due 
to the owner for passage of the purser’s wife : — 
Held: (IJ the ct. had not jurisdiction to entertain a 
(question of passage money, which must be claimed 
in another ct. ; (2) the plea must be rejected. — 
The Lady Cambpell (1826), 2 Hag. Adm. 5, 
No. 431, ante, 

Annotalion The Maoleod (1880), 5 P. D. 254. 

448. Damages by negligence.] — Loss 

arising from gross negligence of a mariner, may be 
set off against a claim for wages. — ^T he New 
P noflNlx (1832), 2 Hag. Adm. 420. 

449. Effect of negligence — Priority defeated.] 

— In a suit for damage by collision where proceeds 
of the ship & freight are insufficient to pay damages, 
a claim made by the crew of the ship in fault, 
whether a British or foreign vessel, for wages to be 
paid out of proceeds is not admissible where the 
shipowner is not bkpt. ; the crew without specific 
blame being imputed to any one of them might all 
be considered in the character of wrongdoers. — T he 
Linda Flor (1857), Sw. 309; 30 L. T. O.S.234; 
4 Jur. N. a 172 ; 6 W. R. 197. 

Jnnotniions : — Folld. The Duna (ISCl), 5 L. T. 217; The 
Elin 8 J*. J>. 129, C. A. Rofd. The Tlmr.iigria 

(1872), 41 L. J. Adm. 44. 


Sub-sect. 3. — Jurisdiction in the Case op 
Seamen on Foreign Ships. 

A, Nature of Jurisdiction, 

450. JiHisdiction discretionary — Nationality of 
seaman immaterial.] — In a suit for wages by sea- I 
men on ^ard a foreign vessel the Admlty. Ct. has 
jurisdiction, but will not exercise it without first 
giving notice in accordance with Adrnlty. Rules, 
1859, r. 10, to the consul of the nation to which 
the foreign vessel belongs ; if the consul, by i)ro- 
test, objects to the prosecution of (he suit, the 
Admlty. Ct. will determine whether it is fit & 
proper the suit should j)roceed or be stayed. Such | 
process does not, ipso facto, operate as a bar to 
jirosecution of the suit, as the foreign consul has not 
power to put a veto on the exercise of jurisdiction 
by the ct. In such suit it makes no difference 
that pltf. is a British subject ; it is the nationality 
of the vessel, not of the individual seaman suing for 
his wages, that regulai/cs the course of procedure. 
Admlty. Ct. Act, 1861 (c. 10), s. 10, which gives | 
jurisdiction to the Admlty. Ct. over any claim 
by a seaman of any ship (meaning thereby the ship 
of any nation) only extends previous jurisdiction in 
the ordinary case of wages, to wages under special 
contract, & disbursements on account of the ship, A 
does not abolish the practice enjoined by Admlty. 
Rules, 1859, r. 10. 

A British subject having shipped as “ piloto,” or 
mate, in a Portuguese vessel, under a written instru- 
ment called a inatricula or roll, which contained the 
terms of his engagement, instituted a suit & arrested 
the vessel on her arrival at her port of destination, 
on a claim for extra wages & disbursements. The 
owner resisted the claim, insisting the vessel was 
foreign, & the piloto & crew were engaged according 
to the law of Portugal, & had agreed by the 


matricula to submit to the Codigo Commercial of 
Portugal, which, by art. 1489, provided that in case 
of any dispute between him A the master, the 
Portuguese consul in or near the port at which the 
vessel might chance to be, should have exclusive 
jurisdiction to try & determine such dispute accord- 
ing to the law of Portugal ; & he relied on the pro- 
test of the Portuguese consul & the law of Portugal, 
as stated by bim on affidavit, as applicable to the 
case : — Held : though the Admlty. Ct. had a general 
discretionary authority to entertain such a suit, yet 
pltf. having by his agreement consented to be 
bound by Portuguese law, the ct. below rightly re- 
leased the vessel from arrest, A determined the suit 
ought not to be proceeded with in that ct. — T he 
Nina (1867-8), L. R. 2 P. C. 38 ; 5 Moo. P. C. C. 
N. S. 51 ; 37 L. J. Adm. 17 ; 17 L. T. 585 ; 3 Mar. 
L. C. 47 ; 16 E. R. 434, P. C. S. 0. No. 726, post. 

An iiotal Um h : — Folld. I'lic Obcrl)ni*Kom( isttT von WinP'i* 
(1870), 18 VV. U. 448. C. A. ; The Leon XIIl. (1883), 8 
P. D. 121, C. A. Reid. The Decherdafis AmhaidasB (1871), 
25 L. T. 395 

451, Interference with discretion by 

Court of Appeal.] — I n an action for wages A wrongful 
dismissal, brought by persons domiciled in England 
against a Spanish ship, in which they had served 
under articles signed in a Spanish port, in which 
action imprisonment, hardship, A ill-treatment 
were alleged, the ct. refused to exercise jurisdiction 
against the protest of the Spanish consul alleging 
that, by the law of Spain all disputes relating to the 
ship or claims against the owner or master were to 
be referred to A decided by tribimaJs or consuls of 
Spain. On appeal : — Held : (1 ) pltfs. must, in the 
circumstances, be considered subjects of the coun- 
try to which the ship belonged ; (2) although the 
jurisdiction of the Admlty. Ct. could not be ousted 
even by express agreement, yet the ct. had a dis- 
cretion to exercise as to whether it would entertain 
the action or refer it to be tried before the Spanish 
consul ; (3) as pltfs. had not shown that the judge 
of the Admlty. Ct. had wrongly exercised his 
discretion in dismissing the action, the CL A. saw 
no reason for interfering with bis decision. — The 
Leon XIII., Wardrop v. The LeonXHI. (1883), 

8 P. D. 121 ; 52 L. J. P. 58 ; 47 L. T. 659: 

W. R. 882 ; 5 Asp. M. L. C. 73, C. A. S. C. No. 
1656, pos* 

452. Conditions of exercise— Consent of 

foreign minister not essential — Notice.] — The 

Admlty. Ct. has jurisdiction to (mb^rtain suits for 
wages i>i‘onioted by foreign seamen against foreign 
vessels. The consent of the foreign minister or 
consul is not essential to found the jurisdiction of 
the ct. in such suits. It is necessary that notice 
of intended proceedings should be given in the first 
instance to the representative of the Ciovt. to which 
the vessel pi'oceeded against belongs. — The Golub- 
cuick( 1840), 1 Wm. Rob. 143. 8. C. No. 452, 

post. 

Annoiuttons Tlio Milford (1858), Sw. 3C2 ; The 

I Ootavhs (I8f)3), 9 L. T. 095. Apprvd. The Nina (1807;. 

i li. II. 2 P. C. 3s Refd. The Ida (1800), Lush. 0; The 

Herzouin Marie (1801), Lush. 292; The Hechrrdass 
j AmbaldflBM (1871), 25 L. T. 395 : The Leon XIIl. (1883), 

' P. I). 121, C. A. Mentd. The Halley (1867), L. IL 2 A. 
& K. 3. 

453. .] — Suits for wages of seamen of 

foreign vessels A of a surgeon not signing articles 
must be carried on before the Admltv. or Vico- 

, Admlty. Ct.— The Asa Packer (1853), 6 L. T. 662 ; 

I Shipping Gazette, April 14. 


PART 11. SECT. 7, SUB-SECT, 3.— A. 

462 i. Jurisdiction discreUonaru — 
Conditions of erercise ~ - Consent of 
foreion minister not essential. 1 — The 
consent of a foreigm consul is not neces- 
sary to the institution of a suit for 
wa{?os by foreign seamen ; & foreign 


Boamou instituting such suit, whose 
conduct has Iwjen good, will, noon fliih- 
stantlating their claims, ho allowed a 
reasonable sum to support theiu, pend- 
ing the proceedings, & to take them 
homo to their own country. — Tun 
A1.KXANDRK (1849), 6 Ir. Jur. O. S. 379 
(Adm.).— IR. 


462 ii. .1 — The 

Admlty. <^t. entertains proceedings for 
wages as duo foreign f'Cameii by the 
general inaiitime law, wltli tho consent 
of the foreign consul.-- Popf* v. The 
Haruiett & Molly (1857), 0 L. T. 
602.— IR. 
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Admiralty. 


BecLl* — WageSf maMcr's vmges & diahurscmenia : 

B. S ect. 8: Suh -sect. !♦ A .] 

454 . Protest of consul.] — The juris- 

diction of the ct. is discretionary only, & the ct. re- 
quires as a condition that prcivious notice should be 
given to the consul or representative of the foreign 
state. Foreigners in Fngland are bound to some 
extent by acts of tlieir own («ovt., k in shipping 
matters by the act of tludr consul. If the rc^prcsen- 
tative of the foreign state expresses his dissent to 
the suit, the ct., lliougii not nound so to do, will 
incline to hold its hand k roinit the foreign master 
to the rranedy under the laws of his owm country. 

Tim ijiast-er of a foreign ship instituted a cause 
against, the ship for wag(*s, k no notice of the insti- 
tution of tlie cause was given by him to the consul 
of the foreign stat-(‘. Tlie ow'neis appeared under 
protest ; k the consul swearing an affidavit in the 
caus(‘, prot ested as consul against the cause being 
allowed to prfxiced : — Held : (1 ) the jurisdiction of 
the Adinlty. (H.. over causes of wages of foreign 
mast<?rs is discrcitionary only ; (2) notice of institu- 
tion of any such cause ought to be given to thci 
consul of the state to which the ship belongs ; 
(8) the j)rot-est-s of the consul w^as, in tiie circum- 
stances, a bar t-o the cause ])roccoding. — T iik Hek- 
ZOOIN Maiue (ISfil), Jaish. 292 ; 5 L. T. 88 ; 1 
Mar. L. C. H i. S. F. No. 725, pos/. 

Annofttliitns : Consd. Tlir lU'chcrdass Amhaidass (1S71), 25 

L. T. :i!)5. Reid. Tim Nina (If-'OT). 17 E. T. im. 

455 . protest, by a foreign 

consul against the continuance of a wag(‘S cause 
against a foreign vessed does not d<^j)rive tlui ct-. of 
jurisdiction ; but tlie ct. will use its discretion 
wdiether or not. t-o ex<‘rcisi^ its jurisdiction. 

Jn a wages cause inst ituted by the master of a 
Belgian ship an ap])oaranee was (‘nterixl on Ixdialf 
of the sliip by t lu* o>vn(‘i*s' h]*ok<*r k agent , w ho .also 
as Jhdgian vice-eonsul in Liviupool, protested 
against- the caiisi* being allowed to proceed. Siihse- 
quontly the Belgian consul in hoiidon protest (h 1 on 
the ground “ that , in his opinion, t he cause ought 
to be sct M(‘d by ih(^ Ilelgian Cls. of Law^ ” : — 
Hcl(f : (1 ) in tlie a,hov(* circumstances the protest 
of tlie vic(‘-eonsijl would not be siilliciont to induce 
the ct. to hold its liand ; (2) th(' ct. would act u]3on 
the interposition of tlic consul in Unidon. — T he 
O cTAViE (18(18), llTDwai. tV: Lush. 215 : 8 New Itep. 
252 ; 88 L. J. 1\ M. k A. 115 ; 9 L. T. 095 ; 1 Mar. 

iJ. I ■dliil'. 

— Apprvd. La HIjh’Iio r, (1S(57). L. U. 2 

I*. (\ :is, 


450 , Notice to court.] — ^When a 

foreign seaman sues in the Admlty. Ct. for wages, if 
the consul from his country objects to the pro- 
ceedings, the ct. should have immediate notice of 
that fact, as usually it would not be disposed any 
longer to entertain the suit. — The Franz et 
Flize (1801 ), Lush, 377 : 5 L. T. 290 ; 1 Mar. L. C. 
155. 8. C. Nos. 770, 1035, posh 

AmnotaHima : — Distd. Tin.' Nuiii. (18C7), L. 11. 2 A. & E. 44. 

Mentd. Tlo Zulull (1S7.‘)), 44 L. J. Adm. IG; The Don 

Uicardo (1880), 5 H. J). 121. 

457 . Ouster of Jurisdiction — Foreign sailors stipu-* 
lating not to sue in England.] — If foreign sailors 
before the commtuicei nent. of a voyage stipulate in 
their own country that they will not sue the captain 
for any money abroad, but be satisfied with what he 
may advance them iri reduction of their w'ages till 
they return home, they cannot maintain an action 
against him for w ages, in tlu^ cts. of h]ngland. — 
Johnson i\ Maciiikesne (1811), 3 Oamp. 44. 

B, Exercise of J urisdiction. 

458. Conflict of laws — Maritime law enforced — 
Not municipal regulations.]— As wages are due by 

general niaritimc! Jaw% however modified by parti- 
cular regulations of dilTerimt countries, the ct., in 
order to iirevent a failure of justice has, with con- 
sent of th(‘ accredited agent of their owm Govt., 
entcu'tained proci'edings for wages, at the suit of 
foreign s(‘amen against fonagii vessels in wiiich they 
have serv(‘d, such vessels bting in t]nglish ports. 
It is oth(‘i‘wise where the claim does not arise out- 
of general numtime law, hid out of a municipal 
law' of tlu'ir country. 

In an action for w ages bi’onght- by Americ.an S(*a- 
men, the claim ineludial timu* months’ pay. payable^ 
over cS: abovi^ w ages due, under an Aet of (.’ongress, 
in conse((ueiice of th(‘ir being discharged in thig- 
land : — Held: (1) the ct. would entertain the 
claim for w'ages with consent of Gie representative 
of Fnited Stat(‘s of America; (2) the ct. had no 
jurisdiction to enfore(‘ a municipal regulation of 
that- country aV: could not entertain the claim for 
three months’ ]>ay, Scmble: il't-lie provisions of 
the Act of Gongress had been embodied in tlie 
articles, so as tx> form ]:>art of th(‘ contract, the ct 
might be empowered to enforce them. — The 
Gourtney (1810), Fdw. 239. 

A nnoiaHnuff : — Distd. Tlx' Mtuloiina tlTdia ] Dods. 

37 ; The OidiilKdiiek (ISlO). 1 Wm. J{ol>. ^ 

459. ^ — Lex forl.J — M. sailed in a ship belong- 
ing to I'uited State's of Ani(‘rica-, as second mate, 


454 i. • /'rolt’til aj (‘hhsiiI.I — 

The pnmxaer thirteen otliers shijjped 
on Ixjurd an ATuerienn nhlp t»)nH 

at London for a voyuK'e *’ from Ijondon 
to a port in the United States of 
Ameriea or t.o Cape Hret.on, iS: from 
theuee on a t?ener.d freiirhtin’^ At)yay:e 
between tlx* (’olnmbia lUver Norttj vS: 
Melhonrne South.” On arrival at 
(piebee. they brom^ht suit- for wasres. 
The United States <*onsnl, upon re- 
ooiviinr notice of suit., recpiesti’d tliat 
the case should not- be entertained : 
UHd : tlx* .juria<lietion cd the cd, over 
causes of wntres of foreiurn seamen belip^ 
discretionary, the ct. \\ould not in the 
circumstaiH'es pr»)ceed with the snit. — 
ViV TilK JlHn>c.T:\v.\TK!! (1880), 7 Q.W. IL 
340.- CAN. 

464 ii. — “ - .1 — In u suit for 

a seaman's wu^es against a fondixn 
ship the consul for Sweden & Norway 
inton'cned tk. protc'.sted to the jurisdic- 
tion, cuntendinu: that the ct. in Its 
<ilscrel jon oup:ht not tt) hoar the suit : — 
Udil : the protest must Ir* overruled. — 
Jie Thk Monakk (1883), 0 q, L. H. 211. 
—CAN. 

464 iii. In an 

action by three soatnen of an American 


\(\ss(*l for wafres, the consul of the 
Unlteil States addressed a protest to the 
ct., requestiiifr that the matter in dis- 
pute should be left to be decxled by tlie 
United States Uonsular Authorities, 
'riio seamen were en}j;a£r<‘d at Manilla, 
in the Philippine Islands, ^^itllln the 
Spanish Dominions. Their eonirait 
was made in the Spanish lani^ua^c* «S: 
eontuiiied a stiimlation that t hey shmild 
he sent bae-k to their home in Manilla 
after the termination ol the voyam* for 
which they had einfaKcd :— //» // ; 
thoinrh the et. sh<nild not, as a p:eiierul 
rule, interfere in disputes respectiiujr 
tlie waives claimed by seamen of forei^^n 
veasi'ls during the voymyc, it should 
liavc jurisdiction & should exoroisc it 
whore there appeared to Iri just cause 
for HO dolnpT . — Jie TriK Mauy HmsKLi. 
0884), 10 Q. L. K. 2«5, V. A. C. 1884.— 
CAN. 

464 iv. Stay of J>ro- 

frtdiMj/^.l — Pltfs., American citizens, 
shipiMHl at New York as seamen for a 
voyafre to Heifast, on board a North 
(ierman ship belonplm? to Dantziic:, 
I A'- slfrned an affpeciuent to be boimri by 
shippiiiK: articles made la accordance 
1 with the Code of Commercial Law ol 


(-iermany, ^^lliell forbade a seaman to 
sumiiion his captain beb»ro a. foreign 
et. of justice, but ]R*rmittcd him, in 
ca.s(‘s of immediate nee(‘ssit.y, to appeal 
to tlx* teiiiTiorary dc'cisimi of tlx*- 
National Consnl. On tlie arrival of the 
vessel al Helfast pltfs, eaiised her to be 
] arrested, A; instituted a eause for wages, 
j Notice Avas gi\eu to the ITiissian consul 
at Helfast, whereupon lie (‘nt-cred a 
I T>rotost against the proee(*dingH. On 
; motion by deft., the master of tlie 
' vessel, the ct. ileoreed the proceedings 
to be stayed, but made no order as to 
costs. The Nina (18(i7), L. U. 2 W C. 
38, apprvd. — Tiui Obkiuutkoeh.mehtkr 
VON WiNTKU (181111), IS W. II. 367 ; 
4 I. L. T. 20.— IR. 


464 V. 

solute appearance.] - 


Effect of ah- 
- Tiio discretion 


vcHted in the Admlty. C-t. whether to 
proceed or not in a cause of wagt^s 
instituted .against a foreign ship against 
wlilch the foreign consnl has entered a 
prot<*Ht is not ousted by an absolute 
1 apiiearance by deft., & may l>e exor- 
1 (dsed on the motion of deft. — T he 
1 ()nEllBl’RCJOMEISTF.U VOPJ WINTER 
: (1870), 18 \y. K. 443, C. A.— IR. 
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on a voyage from San Francisco to England. 
During the voyage, by the death of the original 
master & of the first mate, the command of the 
sliip devolved upon M. On arrival of the ship in 
England, he proceeded against the freight- for wages 
earned by liim as master : — Held : (1) the right of 
M. to I’ecover sucli wages by an action against the 
freight must be governed by the lex fori or law of 
England, & not the lex loci contractus, or law of 
United States of America; (2) by M. S. Act, 
1854 (c. 101), s. 101 , M., thoiigh master of a foreign 
vessel, had a- rem(‘dy against the ship & freight for 
wages earned liim as master. — Milford 
(1858), 8vv. 81)2! 81 L. T. O. 8. 42; 1 Jur. N. 8. 
417 ; 0 W. E. 551. 

Jnnotationfi : — Consd. & Folld. The Jonathuu Goodhue 
(LSriy), Sw. 52 L Dbtd. The Halley (1807), L. 11. 2 A. & K. 

3. Consd. & Expld. salt ITnion v. Wood (18113), 41 W. H. 
301. Consd. 1{. r. Stewart, | 18 ‘ji)] 1 Q. li. DC.l. Expld. & 
Distd. Poll V. Damhe, ( li)0l ] 2 K. R. 570. Consd. DavidKson 
r. Hill, 111)011 2 K. R. 000; The Taeiis. 11003] 1». 41. 
Refd. The Nina (1807), 17 Jj. T. 3l»l ; The Recherdass 
Ainbaidusfi (1871), 25 L. T. 305. 

460. .] — In proceedings in rem by the 

foreign master of an Argentine vessel in an Jiinglish 
port, the claim of the master consisted of : (1 ) wages 
as supercargo, aV: afterwards as mastin* ; (2) dis- 
burseiiKyits wliilst acting as supercargo, A- aftc‘r- 
wards as mastty. ()ji the (juest-ion of j)iiority as 
against a. m(gc(‘. intorvcaiing : Held : (1) though 
i)y th<^ lex loci the niaster could only claim Ids wages 
4^' disbursenu‘nts for the last voyage as a “ privi- 
leged debt ” in jniority to mtgee,, tin* (piestion was 
one of remed>-, A the lex fori applied ; (2) by reason 
of th(' inaritinu' lien corilerred by Id. 8. Act, 1801 
(c. fiO), s, 1()T. he could claim, in ])riority, the whole 
of his w/)gcs aV disbursements whilst master ; (.8) ho 
was also entit led to add th(‘reto his wages as a sea- 
man whilst acting as supercargo, A such dishurse- 
ments as he liad them made by \N ay of advances to 
the cre\\- on account of their usages. — TiihJ ^Pagi’s, 
[1003 J l\ 11 ; 72 L. ;i. \\ i : 87 L. T. .598; 10 
T. I., R. 82; i) Asp. Al. L. C. 371. 8. C. Nos. 155, | 

131, ante. j 

Aiuiotetinu Consd. The IVIone, fUHT] P. 11)8. | 

46 1 . Alien enemy — Ship trading under licence.] — I 

The ct. will ent ertaiii «a suit for wages in the case of ! 
a foreign ship belonging to an alitm enemy, A com- | 
ing to ports of Ihiglaiid under Jlritish licence. — j 
\'Kow Mina (1813), 1 Dods. 231. I 

462. N. P, Tjje J.<4iederk’K (1813), 1 Dods. 
2G0. 

463. Change of ownership.] — b'oreign seamen 

may assert a claim for wages against- a ship al- 
though she has changed owners, A her i)res(‘nt 
ownei^ must seek their remedy against the former ' 
owners. — T he MAiuJAurrr (1835), 3 Hag. Adin. i 
238. . 

464. Payment of wages — Payment to foreign con- ' 
sul.] — In a suit for wages by foreign seamen, if i 
their consul int<*rvenes A asks that ])a-ymicnt of | 
wages due to them ho made to hiiTi on their behalf, 
the ct. usuallv grants the apT)lication. — The Tjmor 
(1863), 9 Ji. 'I\ 397 ; sub nom. The TlNioii (1863), 
12 W. R. 2UI. 


which no appearance has been entered, A the pro- 
ceeds remain in the registry, all preluninary pro- 
ceedings in a cause of wages w<*re waived, aV: 
money due paid out of ct. The ct. would not pay 
the money to a foreign consul at his request, hut 
ordered the ])ayment out of the amount of tlu^ 
claim on the solicitor of the parties undertaking to 
pay the consul the sums he had advanced. — 'PiiE 
JULINA (1876), 35 L. T. 410. 

466. Action for wages not necessary — Ship 

under arrest.] — When a foreign shii) is under arrest , 
A no appearance entered for her, the ct. will allow 
pa>inent of wages A viaticum out of freiglit in tin* 
liands of pltf. in a bottomry suit, k order discharg(‘ 
of the crew, although no suit is instituted for their 
wages. — T he Bridgwater (1877), 37 L. T. 366 ; 
3 Asp. M. E. 0. 50(1. 

Aunotaiimi .-—Refd. Thu Petono, IH)17] P. IDS. 


Sect. 8.— DAMAGE BY COLUSION, ETC. 

See, gcncrallt/, Shipping A Navkjation. 


8ijp>-.SKfT. 1 . — Nature and Extent of Jrius- 
DICTION. 

A. Conditions of J tirisdiclion. 

467. Cause of action — Damage, not contact.]— In 

cases o! collision b('twcen ships a mere contact with- 
out damage gives no right of action ; th(‘ cause of 
action is the damage sustainrd hy one sliij) through 
negligence of those on hoard nnother.— T he Mar- 
garet (1881), 6 P. 1). 76; 50 L. .1. P. 67; 

44 E. T. 291 ; 29 W. R. 533 ; 1 As^). M. J.. V. 375, 

O. A. 

Annotaliovfi : — Apld. Tlio Diinslnnhorontxli. I1SD21 I\ 303, n. 
Consd. Tho Mi'iilu (18D3I 1*. 23; 'J he Kuisur 

Wilhulm 11. (IDIT)), 85 L. J. P. 20, C. A. 

468. Collision not essential.] — If through negli- 

gence or misconduct of tiiose on hoard a vessel 
another vessel receives or does damage, t he owners 
of tho wrong-doing v(*ssel will he liable in the 
Adinity. ( -t. for tho damage, even t hough t-here was 
no collision hetw(*cn the two vcsst'ls. — The Indus- 
trie (1871), L. R. 3 A. A E. 303 ; 10 U. .7. Adm. 
26 ; 24 \j. T. 4 16 ; 10 W. R. 728 ; I Asp. M. L. C. 
17. 8. C. No. 173, pes/. 

A nnotntiima : Retd. H. V. (31 y of T^oiwl n Com! .ludpru, 
(181)2J 1 Q. JL 273, ('. A.; TIju Xuriuainly, 119041 J*. 
187. 

469. Collision caused by third vessel.]— A 

collision between t-vvo vessels was caused by wi*ong- 
ful navigation of a third vessel : — Hchl : the 
damage sustained in the (collision could he reco- 
vered ui a cause of da!nag(‘ instituted in the Admlty. 
Ct. against the vessel so causing the collision. — Till ; 
Sisters (1876), I P. D. 117; 15 C. J. P.39; 31 
L. T. 338; 24 VV. R. 412; 3 Asp. M, L. C. 122, 
C, A. 8. V, No. 1639, post. 


465. Not necessary — Waiver of pro- j AnnoUitiovn: Expld. 

ceedings.] — Where a ship has been sold in a cause in i ri894j P. 23ih 


Enji:liHhintin 
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PART II. SECT. 8, SUB-SECT. 1.— A. 

a. Foreign ahipn .] — Admlty. C'Ih. have 
.iurirtdictiou in rem with rcHiiuet to 

claims for dtiuiacrc done hy any 
whip,” of Avhatovcr nationality. The 
Clara Killam (1873), L. 11. 3 A. & E. 
101, cited. — T hk Czak, p. 142, d, post. 
—CAN. 

b. .] — In a ca-.c of collision where 

neither of tlio vusscIh w'as owned In the 
iiritiab possessions the ct. has jurisdic- 
tion. — The Clementine (1875), V. A. D. 

180.— CAN. 


0 . .]— The High Ct. has jiuisdic- 

f lion, under the common maritime la^y 
of Romhay, to eiit<!rtain a suit in respeut 
of a (!ollision upon tlio high se.is betwcon 
two foreign vessels, although that eolli- 
sion may not have occurred In British 
or Anglo-Indian w-aiers* Ifc notwith- 
standing the opposition of the consul of 
the state to which deft, belongs. 
Qu. : whether tlie High Ct. has a dis- 
cretion to decline to entertain such suit. 
Even if there bo sucdi discrctiojp the 
ct. will ordinarily allow a suit of Uiat 
nature to proceed. — Bardot r. The 


( Auquhta (1873), 10 Jioin. 110.— 

IND. 

d. Action hg person residing out of 
\ jurisdiction — Liability to cross-action.] 
i — One who sues for damage caused by 
! collision at seu out of the jiirisdictjon of 
1 the High C3 . subjects himsdf to a cross - 
suit for damages cjaused l>y same 
' ( 5 olUsloii, though liimself rt^sldiiig out of 
the jurisdiction of the c(.---Romhav 
; (V)AHT & River Steam Navhmtion 
Co. V . Heleux (18(i7), 1 Rom. O. C. 

• 149.— IND. 
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Sect 8 , — Damage by CoWi^ion, etc, : Sub^seci. 1, A. 
B. <fc C.] 

470. Personal liability of owner essential.}— A 

Rhip is not liable to bo proceeded against in rem 
for damage unless her owners at the time of the 
accident are personally liable, & could be proceeded 
against in personam for damage. — T he Tasmania 
(1888), 13 P. D. 110 ; 57 L. J. P. 49 ; 69 L. T. 263 ; 
6 Asp. M. L. C. 305. 

.invotaiionfi :—ContA. The lUpon City, [1897] P. 22G ; The 
Hopper No. 00, [1900 J P. 31. 

471. Wilful tort of master.] — foreigner 

.suing in the Admlty. Cfc. for rcdres.s of a wrong 
inflicted within British jurisdiction must be ruled 
by the municipal law prevailing in the cts. of 
England. 

Where a foreign vessel is wantonly injured by the 
master of a British steam tug, the owner of the 
British ship, not being in any way culpable, & not 
being responsible at common law, cannot be pro- 
ceeded against in the Admlty. Ct., & proceedings 
cannot be instituted against the ship. — The Druid 
(1842), 1 Wm. Rob. 391 ; 1 Notes of Cases, 444 ; 6 
Jur. 441. S. C. No. 1029, post 

Annotations : — Congd. Tlio Boltl lJuocleuKh (1850), 3 Wm. 
Hob. 220. Distd. The Seine (18r»9), Sw. 411. Bxpld. & 
Distd. The Idtt (I860), Lush. 6. Expid. The .TamcH Seddon 
<1866), 36 L. .1. Adm. 117. Consd. The Loinington (1874), 
32 L. T. 69 ; The Tasmania (1888), 13 P. D. 110 : The 
Hlpon City, 11897] P. 22G. Reid. The Charkieh (1873), 
L. U. 4 A. &E. .69 ; The Leon (1881). 6 P. D. 148 ; Morgan 
r. Castlcgato S.S. Co., [1893] A. C. 38. 

472. Existence of wrong-doing ship not essential.] 

— 'I'hc existence of the shi]) doing damage is not 
i^.ecoBsary to found the jurisdiction of the ct. — T he 
A’olant, Nos. 80(5, 810, 1032, 1503, post, 

P'or full unns., see S. No. 1 603, post. 

It Under Admiralty Court Acty 1840 (c. 65). 

473. Ship receiving damage.— The Industr 
No. 408, ante. 

Fo.' full aniiK., sre S. V. No. 4 68, ante. 

474. Collision with foreign ship — In foreign 

waters.] — The ct. has jurisdiction over an action 
brought by a British subject against a foreign shij) 
for a collision in foreign waters. — T he Criefs- 
wald (1859), 8w. 430. 8. 0. No. 151, ante. 

A?inoiations : — Refd. The Mali Ivo (1SC9), L. U. 2 A. & E. 
360 ; Tlio RuHsia (1869). 21 L. T. 440. 

476. Damage to barge — By foreign ship.] — 

Damage done by a foreign vessel to a barge in the 
M’hames ; arrest according to ordinary process ; 
absolute appearance A; release of vessel thereon ; 
petition fllea. I'lea that the barge was not a sea- 
going vessel within s. 6 of the above Act A that 
t he ct. had not jurisdiction : — Held : (1 ) the ct. had 
jurisdiction by M. S. Act, 1854 (c. 104), s. 527 ; 
(2) after absc)lute appearance defts. could not ob- 
ject that the’ arrest liad not strictly followed the 
course prescribed in that sect. 

The fonner Act does not give the ct. jurisdiction 
over damage done to a vessel not “ a sea-going 
vessel ” within the body of a countv ; but if the 
ship doing the injury is foreign, the ct. has jurisdic- 
tion by the latter Act, A any objection purely tech- 
nical to the exercise of the jurisdiction cannot be 
allowed after absolute appearance. — T he Bilbao 
( 18(50), Lush. 149 ; 3 L. T. 338; 1 Mar. L. C. 5. 
8. C. No. 85, ante; Nos. 507, 724, 771, post 
^inyiotnfions : — Consd. E\crard v. Kendall (1870), L. R. .6 
C. V. 428 ; The Vera Cruz (1884), 9 P. D. 96, A. Mentd. 
The Cynthia (1870), 2 P. D. 62; The Mystery, 11902J 
P.116. 

470 . ,] — The Mal^toa, No. 87, ante ; No. 

487, post 

For full aims., see S. C. No. 487, post. 


477 . Action by bailees — Practice.}— In a 

cause of collision instituted by the bailees of a barge 
against a steamship : — Held : (1) pltfs. were com- 
petent to sue in rem in the Admlty. Ct. ; (2 ) in order 
to protect defts. from the possibility of another suit 
by other parties interested in the same vessel, the 
money awarded as compensation for the damage 
should not be paid until it should be satisfactorily 
established that such payment would release defts. 
from all claims by the owners of the barge in 
respect of the collision. — T he Minna (1868), L. R. 
2 A. A E. 97. 

Annotation : — Refd. The Duke of BuccIquoIi, [1892] P. 201, 
C. A. 

478. Damage by barge — Within body of 
county.] — Damage was done to a ship by a barge 
wiUiin the body of a county; — Held: (1) the 
Admlty. Ct. w uld have had jurisdiction at com- 
mon law in respect of such damage if done on the 
high seas ; (2) by s. 6 of the above Act the ct. was 
given jurisdiction in respect of the same damage 
done within the body of a county, as it had before 
jurisdiction in respect of when done on the high 
seas. — PuRKTS v. Flower (187^, L. R. 9 Q. B. 
114; 43 L. J. Q. B. 33; 30 L. T. 40; 22 W. B. 
239; 2 Asp. M. L. C. 22(5. S. C. Nos. 1370, 1723, 
post. 

A nnotations : — Refd. n. V. Kerr (1882), 30 W. R. 666 ; 
Turner v. Mersey Docks & Harbour Board (1892), 40 W. R. 
535, C. A. 

' 479. Tug & tow — Damage to tow — Negli- 

gence of tug.] — Tlie Admlty. Ct. has jurisdiction 
over a claim for damage received through mis- 
conduct of a steam tug by a vessel in tow of the 
steam tug. — The Night Watch (1802), Lush. 642 ; 
32 L. J. P. M. A A. 47 ; 7 L. T. 396 ; 8 Jur. N. S. 
1161 ; 11 R. 189; 1 Mar. L. C. 260. 

‘tnnoiaiion : — Consd. Tlu* Enerc:y (1870), Ij. H. 3 A. & E. 48. 

480. Collision with pierhead.] — A ship was dam- 
aged by collision with a pierhead : — Held : (1) the 
jurisdiction of the ct. under s. (5, of the above Act, 
^vas not limited to damage received by collision with 
another shi[) ; (2) the case fell within the statutory 
jurisdiction. Scmlde : the jurisdiction of t he Admlty. 
C't. at common law was not limited to cases of colli- 
sion with another ship. — The Zeta, Nos. 1377, 
1728 post 

Annotaaons : — Consd. The Mecca. [1896] P. 9.6, C. A. Apld. 
Davldhrton r Hill, [1901 [ 2 K. R. 606. Consd. Th • Veritas, 
[1901] J>. 3 1 ; The Norniuiidy, [19041 P. 187. Refd. The 
Knvrlishnmn & The Austr. lia, [18941 i\ 239 ; The Theta. 
[18941 r. 280 ; The Upcerue. [1912] P. 160 ; The Devon- 
slurcr. The Leslie [1912 j A. C. 634. 

481. Damage to cargo Right of owner — Action 
in rem or in personam ] — In the Admlty. Ct. the 
owner of cargo has, equally with the damaged 
vessel, a distinct A separate remedy, either in rem 
or in personam. — The MIL.^N (1861), Lush. 388 ; 
31 L. J. P. M. A A. 105 ; 6 L. T. 590 ; 1 Mar. L. C. 
185. S. C. No. 34, ante. 

Annoiniions : — Consd. The Bernina (1887), 12 P. D. 68, C. A. 
Apld. Astral Shipping C’o. v. The Tonj?ariro (1910), 103 L. T. 
359, C. A. Reid. Cliarterod Mercantile Bank of India, 
London & China v. Netherlands India Steam Navli?atlon 
Co. (1883), 10 Q. B. I). 521 C. A.; The Vera Cruz 
(1884), 9 P. D. 88 ; The Karo (1887), 13 P. D. U ; MUlfi 
r. Armstronp (1888), 13 App. Cae. 1 ; The EnKliahmaii & 
The AuBtralta, [1894 J P. 239; The Franklund, [1901] 

P. 161 ; H.S. Tonprariro v. S.S. Dnimlaurlg, [1911] A. C. 16, 
H. L. ; The Devonshire a Tlv Le lie, [1912] A. C. 634 : 
The Seacombe, The Devonsldrc, [19121 P. 21, C. A. : The 
Umona, [1914] P. 141. Mentd. Chapman v. Royal Nether- 
lands Steam Navigation Co. il879), 4 P. D. 167, C. A. : 
The City of Manchester (1880), 6 V. D. 221. O. A.; 
Cliartered Mercantile Bank of India, London Sc China 
V. Netherlands India Steam Navigation Co. (1882), 9 

Q. B. D, 118 ; The Ciroo. [1906] P. 1. 

482. Right to bring separate action — 

Costs.] — Where the owners of a cargo A the owners 
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of a ship which is run down are different persons, 
the Adnilty. Ct, has no authority to compel the 
owners of the cargo to proceed at the same time, 
or to say they are not entitled to proceed at a later 
period, if they think it their interest so to do, but 
the ct. would be sorry to see vexatious proceedings 
& double suits ; w here it perceived parties, without 
just cause, resorting to such courses, it would not 
allow them the benefit of costs. — T hijI Little 
Hampton (1842), 1 Notes of Cases, 358. S. C. 
No. 861, posf. 

483. Right of bailee.] — A collision occurred 

between the ikf. &; the W,, in consequence of wliich 
the AT., which was carrying jiassengers & mails, 
sank, & the greater part of the mails was lost. The 
W, limited her liability under JSl. S. Act, 1894 (c. 60), 
s, 502. At the reference before the registrar tVc- 
merchants the Postmaster-General claimed against 
the fund in ct., as bailee for senders of registered 
letters parcel lost by the collision, the estimated 
value of same, although he was under no liability to 
the owners of them : — Held : as bailee in possession, 
he could recover damages for the loss of the goods j 
irrespective of his liability to the bailors. — T he i 
WINKFIKLD, [1902] P. 42 ; 7 1 L. J . P. 21 ; 85 L. T. I 
668 ; 50 W. R. 246 ; IS T. L. K. 178 ; 46 Sol. Jo. 
163 ; 9 Asp. M. L. 0 . 259, 0 . A. I 

Annotations: — Apld. Plasyceed (Jollierics C<>. r. Partridso 
Jones (1U12), SI L, J. K. H. 723. Apprvd. EaBtcrn ('on- 
Ktrnctioii Co. NatlonuJ Trust Co., 11914] A. C. 197, 1*. C. 
Re!d. Glciiwood Lumber Co. r. IdilllipH, [1904] A. C. 40.5, 
P. c. 


(7. Under Admiralty Court Act^ 1861 (c. 10). 

484. Ship doing dhmage — Collision in dock.] — ^A 

cx>liision occurred between two ships in the basin of 
the Royal Albert Dock : — Held : the Admlty. Ct. 
had jurisdiction under s. 7 of the above Act, in an 
action for damages for such collision. — R. v, City 
OF London Coukt Judge, No. 1727, posL 

485. Collision abroad — British shijis.}— By 

s. 7 of the above Act the Adnilty. Ct. has jurisdic- 
tion in a cause brought for a collision happening 
between two British shijis in foreign inland waters. 
-^The Diana (1862), Lush. 539 ; 32 L. J. P. M. 
& A. 57 ; 7 L. T. 397 ; 9 Jur. N. 8. 26 ; 11 W. R. 
189 ; 1 Mar. h. C. 261. S. C. No. 1251, poet 
AnimtationA : — Consd. The Sylpli (18fi7), L. IL 2 A. & Ifl. 24. 

Ajpld. H. V. City of London (/Ourt Jud*?e (1S82), 8 Q. 13. D. 
009. 

486. Foreign ships.]— By s. 7 of the 

above Act the Admlty. Ct, has jurisdiction over a 
cause instituted for a collision occurring between 
foreign vessels in foreign waters- — T he Courieic j 
(1862), Lush. 541. | 

487. Damage to barge.] — In a cause brought in 
the Admlty. Ct. by the owner of a barge against a 
sea-going vessel, for damages occasioned by a colli- 
sion within the body of a county ; — Held : a barge 
propelled by oars, not upon the high seas, was a j 
.ship within s. 7 of the above Act. — T he Mai^vina 
( 1863), 1 Moo. P. C. C. N. 8. 357 ; Brown. & Lush. 
r,7 ; 8 L. T. 403 ; 0 Jur. N. S. 527 ; II W. B. 570 ; 

1 Mar. C. 341 ; 15 E. B. 730, P. C. H. C. 
Nos. 87, 476, ante. i 

Anrwtatioyis : — Consd. Smitli v. Drown (1871), L. K. C i 
6. B. 729 ; The Vera (.‘ruz (1884), 9 P. D. 90, C. A. ; i 
Turner v. Mersey Docks & Harbour Board, [1892] P. 285, 

C. A. Refd. The Sylph (1867), L. R. 2 A. & K. 24 ; H. r. 
City of London Ck)urt Judge (1882), 8 Q. B. D. 609 ; 
Mersey Docks & Harbour Board v. Turner, [1893] A. C I 
468 ; The Veritas, [19011 P. 304. Mentd. lie Thames i 
Steamer, Exp. Fersmson (1871), 35 J. P. 468. j 

488. Damage to breakwater.]- The Admlty. Ct. I 

has jurisdiction over every possible case of damage ! 
caused by collision with a ship, ! 

Where a ship dragged her anchor ^ damaged a ! 
breakwater by coming in collision : — Held : the ct. 
had jurisdiction. — T he Uhla (1867), 37 L, J. Adm. 
16 n. ; 19 L. T. 89 ; 3 Mar. L. C. 148. 


Am^ations Apld. The Sylph (1867), L. R. 2 A. & E. 21. 
Distil. Smith v. Brown (1871 ), L. U. 6 Q. B. 729. Apld. The 
Maid of the Mist (187^, 21 W. R. 310. Apprvd. Tiie 
Zeta, [1893] A. C. 468. Refd. Turner r. Mersey Docks & 
Harbour Board, [18921 P. 285, C. A. ; The Veritas, [1901 1 
P. 304 ; The Normandy, [1901] P. 187 


489. Damage to harbour works.] — There is a 
maritime lien under s. 7 of the above Act for 
damage done to the works of a harbom authority, 
although they may be within the body of a county. 
—The Veritas, [1901] P. 304 ; 70 L. J. P. 75; 85 
L. T. 136 ; 50 W. R. 30 ; 17 T. L. R. 721 ; 45 Sol. 
Jo. 708 ; 9 Asp. M. L. C. 237. 

490. Damage to oyster-beds & oysters.] — Pltfs., 

owners of oyster-beds at the mouth of a navi- 
gable river, brought an action in rent against a 
vessel of defts. which was so negligently navi- 
gated as to ground on pltfs.’ property & thereby 
damage their oyster-beds oysters: — Held: 
(1) the damage was “ done by a ship ” within 
s. 7 of the above Act ; (2) the action would lie. — 
The Swift, ( 1901 1 168 ; 70 \u J. 1\ 47 ; 85 L. T. 

316 ; 17 T. L. R. 100 ; 9 A.sp. .M. L. C. 211. 


491. Damage to pier.] — The owners of a pier, 
who are undertakers within Harbours, Docks, 
Piers Clauses Act, 1847 (c. 27), acquire, under 
s. 74, a maritime lion in rc'spoci of any damage done 
to their i)ier by a sbi]), & may luocoed in ran to re- 
cover that damage in the Admlty. Ct., & the ship- 
ownei's are debarred by the above sect, from setting 
up the dt'fence of inevitable accident. — The Merlj: 
(1874), 31 L. T. 417 ; 2 Asp. M. L. C. 402. 

Annotations Refd. River Wear (Vomr«. r. Adnmsoii (187 7). 

26 W. Li. 217, II. L. ; The VeriUit-’, 119U1J 1». 301. 

492. Damage to piles & works — No direct 
impact.] — Pltfs. brought an action against the 
owners of the P. the A. to recover damages occa- 
sioned by the P. colliding with certain piles A 
works, pltfs.’ firoperty. The P. admitted coming 
into contact with the ]j)ier, but alleged that she was 
forced so to do by the negligent navigation of the 
A, : — Held : the damage was due to negligence of 
the A., whose owners were ordered to jmy pltfs.’ 
costs & those of the owners of Uu) V. — Green 6c 
BuRUiiGii V. Goodyear & General Ste.vm Navi- 
gation Co. (1884), 6 Asp. M. L. C. 281 n. 

493. Damage to submarine cable.]— A ship cast 
anchor near the South Foreland. Her anchor 
fouled a submarine telegraph cable. The crew 
heaved up the anchor to the water’s edge, Ac the 
cable came up entangled with it. In order to free 
the anchor from the cable, the mate of the ship, 
acting under the master’s direction, cut the cable lu 
two with a hatchet. By exercise of ordinary nauti- 
cal skill the anchor might have been freed from the 
cable by the ennv without cutting the cable : — 
Held: (1) the ct. had jurisdiction to entertain an 
action instituted by the owners of tlie cable against 
the ship for damage done to the cable ; (2) the 
owners of the cable w ere entitled to judgment in the 
action. — The Clara Killam (1870), L. R. 3 A. 
& E. 1(U ; 39 L. J. Adm, 50 ; 23 L. T. 27 ; 19 W. R. 
25; 3 Mar. L. 463. 

Annotations : — Consd. The Maid of tlio Must (1S73), 21 W. R. 
310. Reld.Tho Zottt, [1892 J P. 285, C. A. : The Normandy, 
[1904JP. 187. 

494. Chartered ship — Liable notwithstanding 
charter.] — By the maritime law there is a right of 
proceeding in rem against the vessel doing damage, 
which cannot be taken away by any voluntary con- 
tract of the owners with a third person. 

The T. under charterparty to the French Govt, 
was towed by a steamer athwart the hawser of the 
M. The T. alleged that she was not liable for 
damage done, as her charterparty obliged her Uj 
obey orders put herself in tow of the steamer : — 
Held : such obligation was no compulsion, so os to 
lay the ground for exemption from liability for 
damage done, as it arose from a voluntary stipu- 
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Sect 8 . — Damriffe hy Collision, etc. : /ynh’ScH, 1,0.; 

D. 6c E . ; suh-sect 2, ^.1 | 

lation entered into by the owners. — T iik Ticon- I 
DEROGA (1857), 8w. 215. I 

Annotalions .‘-‘-FoUd. The Leiniiitrton (1874), .*i2 L. T. 09. I 
Consd. The Mary, 118791 i>. J). 14. ^pld< The Tunmunla ' 

(18H8), lit J*. 1>. 110. Consd. The Kli.on City, 118971 j 
1\ 220. Rofd. TJie .lueoh (’liHstenwen, [1890] I\ 281 ; The | 
noi»per No. 00, ( lOOOj ;i4 : The Soaeombo, The Devon- 
Hliir(5. 1 191 2J 1». 21,(1. A. Mcntd. The IVnrith Ca^^lle, [1917] 
I». 209. 

495. Charterparty by demise.] — T jie Leming- 
TON, No. 150, r/ide. 

496. Yacht laid up — Default of bailee.] — Deft.’s 

yacht was intrusU'd for reward to yachting agents 
for sal(*, tVr, i>y their servants, moored in the winter 
season witliout striking her topgear, whereby, on a 
gale occurring, the yacht drifted & fouled another 
yacht : — Held: deft.’s yacht was liable in a proceed- 
ing in rem in the Admlty. Ct. — T he Ruby Queen 
( 1861), Lush. 260. 8. 0. No. 901, 2 >o 8 l, 

Annotations : — Consd. Tlio TUpon Oily, [189^1 P. 220 ; Reid* 
The AIulliiiKur (1872), 20 L. T. 320 ; The Dictator, [1892] 
1‘. 304 ; The Jacob (Jliriwl ensen, [19 ] P. 281, 

497. Tug & tow — Collision with third vessel — All 

to blame.] — ^Whcrc a steam tug towing a v«*ssol 
came into collision with a third vessel all three 
vessels were found to blame : — Held : (1) such 
collision was a maritime tort ivithin the juris- 
diction of the AdinJty. Ct. ; (2) the right to recover 
damage.s was govorni*d by the rule prevailing 
in that ct., not by the common law doctrine of 
contributory neghgencii ; (3) tht? owmers of the 
tug & of the tow w(‘re liable for half the damage.s 
of the t bird vessel after deducting half the damages 
of the tug. — T he Engusiiman A' 'Fhe AibSTRALiA, 
[1894] P. 239; (i3 I.. .7. P. 133; 70 L. T. 

876 ; 43 W. U. 62; 7 Asp, .M. L. C. 603; 6 IL 
743. 8. i\ on fnrilier i)roceedings (.1895] P. 

Annotation 'IMu; FranKlmid, (19011 1’. KU. 

498. Liability of cargo.] — In a collision action in 
rc 7 n the dooisicai may go against the cargo on the 
wrong-doiTig ship as well as against the ship. — 
iV)MLrNSoN r, A'oouel (1733), Jlurrell, 313. 

499. To extent of freight only.] — The cargo 

of a ship in fault for negligent collision can be ar- 
rested for the purpo.se of obtaining freight- only, & 
according to .'ill practice (u])on which r. 49 of the 
A(linlty. Ct. Pules is founded), the cargo must be 
released upon i>aymcnt of the freight. It cannot 


be attached for the purpose of making good by its 
own value tlie damages done by the ship in which 
it is conveyed. Although the liability of a foreign 
shij)owmer is not limited by M. 8. Act, 1854 
(c. 104), .ss. 504, 51 1, to the value of shij) A freight, 
the ct. has no jurisdiction, where the value is insuffi- 
cient to pay the damage, to attach the cargo, even 
if it is the property of the foreign shipowner, in 
ord(»r to make it pay for the deficiency. — The Vic- 
tor (1860), Lush. 72 ; 28 L. J. P. Su A A. 110 ; 
2 L. T. 331. 8. 0. Nos. 718, 762, 789, 

Consd. Tlio Volant (1804), Brown. A Liisb- 
321; The Mullingar (1872), 2(5 L. T. 32(5. Refd. The 
Iloecllft (18(59), 17 \V. U. 7-1 ;j ; The I’riucoss Hoval (1870), 
L. Ji. 3 A. A E. 11 ; Tlie Dictator, [1892] P. 301. 

500. Deductions allowed.] — Theowner 

of cargo on board a ship sued for collision is only 
compellable to pay into ct. the f reiglit due from him 
to the ship-owner. In computing the amount of 
such freight, deductions, as by charter, from gross 
freight will be allowed ; A if the cargo is delivered 
at a place short of destination by reason of the colli- 
sion, such reasonable reduction as may have been 
agi'eed upon between the ship-owner A the owner 
of the cargo. Costs of paying freight into ct. may 
also be deducted. — The Leo (1862), Lush. 444 ; 31 
J.. J. P. M. A A. 78 ; 6 L. T. .58 ; 1 Mar. L. C. 200. 

Annotaiion't : — Befd. Tlio Hooollff (18(59), 17 W. H. 715. 
Mentd. stewurt v. Roberson (1871 ), U. H. (I C. p. 421. 

501. Collision on outward voyage — 

Homeward freight liable.]— A vcsssel under charter- 
I)arty a.s to both her outward A homenvard cargo, 
whilst on the outward voyage came into collision 
witl) another vessel : — Held : the fr-eight for the 
homeward voyage was liable* In arrest for the 
damage.— The Orpheus (1871), L. R. 3 A. & E. 
308 ; dO L. J. Adm. 21 ; 23 L, T. 855 ; 3 jMar. 
L. C. 531. 

502. — Arrest & release.]— A pltf. in a 

cauvso of collision suing ship A freight may always 
arrest the cargo for freight., A if freight is not due, 
will not incur costs A damages ; but ui)on aflidavit 
that no freight is due, A that he is ready lo carry on 
to destination, deft., owner of tlie ship sued, is 
entitled to have the cargo relt‘asi*d. — Thj<: 1^'lora 
( 1866), L. TL 1 A. A E. 45 ; 35 L. J. Adm. 15 ; 14 
L. T. 192; 2 Mar. L. (\ 325. 

Reid. The Brf»therH r. I’ln- 1 1 u-m 1 (isf;*)), 21 

j />. U uder oiher Stalutcs, 

See cases Infra, 


PART II. SECT, 8, SUB -SECT. l.—D. , 

a. Ship ftoinu da mage — Foreign ships 
at sea. — High Fonrt of VaUnittaA — A 
collinlon hnd tak<‘u plaeo i\i hou In (In' 
Huy nt’ HeuKul hetweeii two loiviaii 
vcKselH, which afterwardH euiiio within 
tho jurlHiliciion of (he et. : — field : the 
High Ut. at. (’ulcutta lunl jmisdiclion 
to try un aetion i»i respect of siieh 
(jolUnion. — Tni-: G\iu,anl> r. Thk. Diia- 
CON (ISfiJ). 1 Hyde, 275.— IND. 

1 ), Ihdk.] - \ hnlk used f<»r 

Btorlng ice, moored in a harhonr, 
draggcul her uneliors across a telegrapli 
cable, A iiijm-ed it. Tlie owiiem of the 
cable brought an aetion In per so tut m in 
Admlty. against the owuiers of t ho Jmlk 
for the dajuage caused : —livid : ttiis 
hnlk was a “ ship ” within Admlty. 
Ct. (Ireland) Aet, 18(57 (c. 114).— 
Anolo-Amkuicax Tklk(UIapu Co. v, 
Dodp a Pdwku (1900), 31 I. L. T. 
29.— IR. 

0 . Damage to piles cC* trorks ,] — In a 
cause of damage iiy collision between a 
ship A a pile-driving engine, Admlty. 
Ct. (Ireland) Act, 18(17 (c. 114), s. 29, 
extends the ot .*s iurisdlction not only 
to causes of damage by colUsiou occur- 
ring within the l)ody of a county, but 
also to causes of damage done by a 


ship (o property of a ditTerent nature 
Tiik !M.\n» ok tiik Mist (1873), 21 W. U. 
310 ; 7 I. L. T. IS.- IR. 

d. Damage to suhnuirine cable .] — 
ntfs. brouglit. an aetion against the C. 
for negligently breaking submarine 
(uibloN pJaeed on th<’ bed of tho river 
St.. LawTeuce by pltfs. The ealilcs did 
not binder the navigation of the river, 
A the C. drifted with her eliains A 
anchors across a cable A broke it. : — 
Ilcld : the C. was liable for injury done 
lo the cable. The Clara KiWitn (1870), 
L. H. 3 A. A E. 101, cited.— T he Czau 
(1857), 19 L. C. J. 197.— CAN. 

e. Damage to n'harf.] — In an action 
against a Hhii> by the losBces of a w'Uarf 
for damage done by her in a collision 
with the wiiarf : — Held : Vice -Admlty. 
CTs. Act, 1803 (c. 24), conferring juris- 
diction on Vice-Admlty. Cts., wiioro 
damage wna done by any ship did not 
oxt.end to oonseriuentlal damages to t.hc 
tratllo of a lessee . — lie The Bakcelona 
(1882), 8 Q. h. R. 343.— CAN. 

f. Liability of cargo — To extent of 
freight only.) — ^The freight earned by a 
vessel after a collision takes place, A 
before she Is made amenable to tho 
Admlty. Ct., is, in the event of a decree 
against her, liable to bo ordered in to 


li(iuida.te the lauiuovent.V claim for 
damages A costs. TiiK .Ikksey Tau 
( 1.851), 1 Ir. Jur. N. S. 317 (Adm.). — 


Tort — C.otmial Courts of Admirnltu 
Act, 1890 (r. 27).]— To establish a 
maritime lien for damage against a 
sliip, tho damage must be the (]irect 
result of some unskilful or negligent 
conduct of those in charge of the ship 
wliielv does the misciiief, tin* ship her- 
self being the “instrument of mis- 
chief.” The T., in duck, disoliarged a 
(piaiitlty of oil. wdiich, lloating on the 
dook-w’ater A becoming ignited, caused 
damage to the C., lying in same dock. 
The cJiarterers of t.hc C. a ppliod for the 
arrest of tlie T. : — Held : the application 
must be refused, the T. not being the 
direct cause of tho damage, A apiicts. 
not having an action in rem in the 
Admlty. Ct. against tho owners. The 
Vera Cruz (No. 2) (1884), 9 P. D. 9(J; 
Currie r. M'Knight, [1897] A. C. 97, 
rofd. ; T'hc Industrie (1871), L. R. 3 
A. A E. 303; The Batarcr (1889). 15 
P. L>. 37 ; The Clara Killam (1870), 
L, R. 3 A. A E, 1(51 ; A The Energy 
(1870), L. R. 3 A. A E. 48. dlsld.— T he 
Telk.va (1901), I. L. R. 29 Calc. 102 ; 
6 C. W. N. 773. -IND. 



Paet IL — Jurisdiction 

E, Cases not toiihin Jurisdiolion* i 

Foreign Ships of War. Sec pp. 110, lil,a>i<c. | 

503. Collision in river — Nondescript craft — Con- i 
tributory negligence.] — An action of damage for col- | 
lision in a river brought by the owner of a launch | 
against the owners of a dredger witli wings enn- : 
ployed in dredging the river: — Held: this was a ; 
common law, not an Adinlty. action ; Sc as (he , 
negligence of the ])ltf. had contributed to the col- | 
lision, he could not recover damages in respect | 
eiljher of the collision or of subsequent damage 
arising to the launch without negligence in conse- | 
quenco of the collision. — T he Blow Boat, [1912] ! 
Ih2l7; 82L. J. P. 24. 

504 Damage apart from collision — Wilful tort — 
Committed in foreign river.] — The c( . has jurisdic- 
diction over causes of collision, but not over 
damage generally. 

The master of a Danish schooiiei* lying alongside 
the quay at the port I., in the Danube got on 
board an English barque lying outside him, & with 
a view to getting the schooner out, wilfully cut the 
barque adrift from her moorings, whereby she 
swung to the stream. capsized a barge, which 
contained part of her cargo belonging t.o '^rurkish 
owners : — Held : the Turkish owners of tln^ cargo 
destroyed coidd not su(i ( he Danish schooner in the 
Admlty. Ct. Qn. : whether in an action brought in 
the Admlty. Ct. in England by a foreign pltf. 
against a foi'cign deft., in respect o(‘ a matter 
occurring in foreign wa((‘i*s, deft, is liable for the 
wilful act of liis servant. — T he Ida (18(50), Lush. 

0 ; 1 L. T. 417. 

Annotations : — Apld. The I^acly Clcrmonl (1870), 23 L. T. 
2S:i. Distd. The PrincuHK Royal (1870), L. H. 3 A. E. 41 ; 
Wilson V. Wilson (1871), 4 0 L. .7. P. Sc M. 77 ; H. r. City 
ot London Court Judpro, 118021 1 Q. 11. 273, C. A. ; Morscy 
Dooks & Harbour Hoard a. Turnfr, 118031 A. V. 408; 
The Ripon City, 1 1807] P. 220. Mentd. I’orstorr. Forster , 
180.3). 0 L. T. 14 7 ; lie Mercantilo Trading Co., hx jt. I 
Official Jjiqiiidator (ISO!)), 3S Jj. .1. c’h. OOS. , 

505. Compulsory pilotage — Action against pilot.] 

— A ship by compulsion of law in charge of a 
duly licensed i)ilot in th(^ Mersey came into colli- 
sion with <& occasioned damage* to another sliip. 
Senxble : tlu; Admlty. Ct. had no jurisdiction to 
(intertnin a suit for damage's against the pilot. — 
The Alexandria, No. 1781, post. 

^1 nnotations Apld. Flo\ve.‘r r. Rraellcy (187 1 ), 4 4 L. .1 . Ex. 1 . ! 
Distd. 'rumor v. Morso> Docks & llarbemr B aird (ISDl), | 
Of) L. T. 230. Apld. It. 1*. Oify eif Loudein Court .Judge, ■ 
[181)2] I Q. D. 273, C. A. ' 

506. S. 1\ The Urania (1801), 5 L. T. 402 ; 10 

W. K. 97; 1 Mar. I.. i\ 1.50. . 

^innut(itio)is Folld. The .Alexandria (1 872), L. K. 3 A, & E. i 
.071; Flower r. Hradh‘y (1874), 41 L. .J. Fx. 1; R. r. i 
City of London Oourt Judge, ( 1832 1 1 Q. B. 273, C. A. i 

See, generally. Shipping Sc Navigation. ! 

507. Harbour master’s directions.] — Where.^ a I 
masUu* Sc crew are boiinel by stat. to e)hcy the direc- I 
(ions of a harbour-maste?r in going inte) dock Sc a j 
collision ij: occfisioned by the ship being conelucte^el j 
according to his directions, the ship is not liable in I 
the Admlty. Ct. — T he Bilbao, Nos. 85, 475, ante; | 
Nos. 724, 771, post 

.lano/a/ionK.*— Consd. The^ Cyiitliia (187(0, 2 P. D. .02 ; The 
Mystery, {1902] W 115. * 

For lull anus., see 8. C. No. 475, ante. 

508. Claini by cargo-owner — Against carrying ; 
ship.] — The jurisdiction conferred by Adinlty. Ct. j 
Act, 1801 (c. 10), s. 7, “ over any claim for damage 
done by any ship,” does not cover a claim by a 
cargo-owner against the ship carrying cargo for 
damage received by the cargo in a collision. 

A foreign vessel pronounced to blame for a colli- 
sion with another vessel was at the time of collision 
under orders for Malta, & laden with a cargo of 
sugar, portions of which were after the collision car- 
ried to Malta, Sc thence, as there ordered, to Havre. 


IN Particular Cases. 14S 

The owners of the cargo instituted an action hi rem 
in the Admlty. Ct. against the vessel on which the 
cargo had been so laden, to recover for damage done 
to the cargo by the collision. The owners of the 
ve.ssel ajipeared, Sc tiieir agents deposed that no 
jiart of the cargo had been brought by the vessel 
jiroceeded against into any jiort of England or 
Wales : — Held : the action must be dismissed as 
brought without jiu?isdiction. — The Victoria 
(1887), 12 1>. I). 105 ; 5(5 L. .T. U. 75 ; 5(5 L. T. 
499 ; 35 W. K. 291 ; (5 Asp. M. L. C. 120. 

Atinoialion : — Befd. The Normandy, [1904] P. 187. 

Rights of cargo-owner against carrying ship, sec 
pp. 14(5 —119, 2^osU 

509. Claim by charterer — Loss of profit on 
charter — Damage to property.] — Motion on be- 
half of defts., owners of the Dutch s.s. A., to set 
aside tlie service of a writ in an action in rem 
brought against their vessel l^y pltfs., time char- 
t(*rers of tlie 1\ The A. collided with the T, in tlie 
Humber, Sc both vessels sustained damage. Tlie 
owners of the A. filed an admission of liability in the 
action brought by the ovuers of the 7’., but a few 
days later the charU'nirs of the T. commenced pro- 
ceedings in rem for loss alleged to have been caused 
t-o them by the collision, Sc arrested t he A . Defts., 
who alleged tliat the 7’. was in the possession tS:. con- 
t rol of her owTH^rs at the time of the collision, sought 
to stay the proceedings. At the time* of collision 
the T. was running under a charterjiart^y ent ered 
int-o between pltfs. Sc the own(*rs of thi* vessel, 
! whereby she was chartered for a fixed period with 
! an option of renewal for various periods making 
! twenty-four months in all ; at t h(^ t irne in question 
she was employed by pltfs. in a rc'gular trade be- 
twe(m (loole iV:' London. Th(^ charter was a source 
of profit to pltfs. who had eut;erc*d into engagements 
for freights, which (‘Ugagements rendered it neces- 
sary for pltfs. to engage other steamers at an 
iucreastA J*at.(* of liire during the* time that the T, 
was imd(T ri*paiis ; further, th(‘y had incurred 
('xpenst* in removing himkei* coal belonging t-o them 
from the T, : — Held : (1) neither in Admlty. nor at 
common law had a chart t‘rer a right of action 
against another vessel or h(*r own(TS in respect- of 
jirolit on tlie chart or] )arty lost- by reason of a 
collision ; (2) as tlicrc were coals lie.longing to th 
charter<q*s on board, Sc t.h(*r(* had b6>en some (;x- 
pense Sc delay t in* motion to set aside t he writ on 
the ground that there was no jurisdiction whatever 
must fail, as then* was a prhnd facie, case of some 
small claim whieli wouhl siijifiort- a writ. — Tim 
Amstelstroom (1901), IS (’oni. Cas. 99 n. 

A rnoiaiion : — Reid. TIk* Ok^'liuinplcii (1313), 110 0. T. 130, 


Sun -SECT. 2 . — Personal Injuries. 

A, Injuries not resulting in Death, 

510. Injuries caused by ship — ^Arbitration no bar.] 

—By Admltv. Ct. Act, 1801 (c. 10), s. 7, the 
Admlty. Ct. has jurisdiction to entertain a cause 
of damage for personal injuries done by a ship. 

A diver, while engaged in diving in the Mersey, 
was caught by the paddle-wheel of a sh^amer 
& suffered considerahlo injury, for which he 
brought an action against the owners, which was 
referred to arbn. By the agrooment of reference, 
all the rights of pltf. were reserved in case the 
award of the arbitrator should not be performed. 
The arbitrator awardee! compensation, but defts. 
never paid. Pltf. instituted a cause of damage 
against the ship. On motion to dismiss the peti- 
tion ; — Held : (1) the ct. had jurisdiction to enter- 
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Seel, 8. — Damage by Collision, etc. : Sub^8eeL2,A, 
C.\ 

tain the suit; (2) pltf., by submitting to arbn., 
had not debarred himself from proceeding in tern 
in the Admlty. Ct. — Tins Sylph (1807), L. R. 
2 A. & E. 24 ; 07 L. J. Adm. 11 ; 17 L. T. 619 ; 3 
Mar. L. C. 37. 

Annoiaiions The Guldfaxo (1868), L. 11. 2 A. & E. 

325. Apprvd. The Beta (1869), L. U. 2 1‘. C. 447, C. A. 
Dbtd. SiinpHOii V. BIuob (1872), L. II. 7 C. P. 290. Apprvd. 
The Franconia (1877), 2 P. I). 163, (5. A.; Mersey 
Docks & Harbour Board r. Turner, (1893] A- C. 468. 
Coni^. The Noimandy, (19011 P. 187, D. C, Refd. Hmlih 
r. Brown (18711, L. B. 6 Q. B. 729 ; The Bernina (1886), 
54 L. T. 199 ; R. v. Pity of London Court .Tudfiro (1891), 
61 L. J. Q. B. 337, C. A. ; The Veritas, [1901] P. 304. 

511. Collision.] — Resp. sued applts.’ ship 

for personal injury done to himself by a collision, 
alleged to be caused by the unskilful navigation of 
applts.’ ship ; — Held : Admlty. Ct. Act, 1861, s. 7, 
induded personal injury. — The Beta ( 1809 ), 0 Moo. 
P. C. C. N. S. 55 ; L. R. 2 P. C. 447 ; 38 L. J. Adm. 
50 ; 20 L. T. 988 ; 17 W. R. 933 ; 16 E. R. 647, 
P. C. 

Annotations ; — Consd. Tlio Nepoter (1869), L. II. 2 A. & E. 
375. N.F. Smith v. Brown (1871), L. R. 6 Q. B. 729. 
Dbtd. SlmpHon v. Blues (1872), L. 11. C. P. 290. Apprvd. 
& FoUd. The Franconia (1877), 2 P. D. 163, O. A. Gonsd. 
The Normandy. 11904] p. 187, D. C. Reid. The Bernina 
(1886), 54 L. T.499; ThoVerilafi, 11901] 1». 304. 

512. Ship active Instrument of damage.] — 

The words “ damage done by any ship ” in Admlty. 
Ot. Act, 1861, s. 7, apply to cases of injury to the 
person as well as to damage to pi-operty ; the sect, 
onl^ confers jurisdiction where the ship is the 
active instrument causing the dtunage. 

Pltf. issued a wiit in remf arrested a vessel, 
claiming damages for personal injuries sustained 
through falling down into the hold of that vessel 
owing to the hatchway being only covered with a 
tarpaulin, when he W4is crossing to his own ship, 
which was moored outside the lirst-mentioned 
vessel in the Regent’s Canal Dock. On motion to 
set aside the writ for want of jurisdiction : — Held : 
the action must Ik* dismissed for, though the woixl 
damage ” included jicrsonal injury, the damage 
was hot “ done by any ship ” within the above sect. 
—Tuk Tueta, [1894] P. 280 ; 63 L. J. P. 160 ; 71 
D. T. 25 ; 13 W. li. 160 ; 7 Asp. M. D. C. 480 ; 6 
R. 712. 

Annotation : — Refd. DavidHBOu v. Hill, [1901] 2 K. B. 606. 


Ji. Fatal Injuries. 

See, noWf iMaritime Conventions Act, 1911 
(c. 57), s. 5. 


513. Law before Maritime Conventions Act, 1911 
(c. 67) — Action in rem — Whether maintainable.] — 

A collision took place between the B. & the S. 
within three miles of the shore of Gt. Britain, &; the 
master & four of the crew of the S, were drowned. 
The B, was arrested in a cause of damage by the 
owners of the S. On an application on behalf of 
the representatives of the di'owned men to the ct. 
to direct a citation in rem to issue against the 
vessel, for compensation in respect of their deaths 
on the ground that Admlty. Ct. Act, 1861 (c, 10), 
s. 7, extended the jurisdiction of the ct. to ques- 
tions of damage done by any ship <fc that h’atal 
Accidents Act, 1846 (c. 93) (Lord Campbell’s Act), 
was applicable: — Held: (1) a sufficient primd 
facie cose had been shown ; (2) a citation should be 
issued. — The Borodino (1861), 5 L. T. 291 ; 1 Mar 
L. C. 155. 

514. Held maintalnable.j—I/cW ; (1) 

the Admlty. Ct. had jurisdiction, by virtue of 
Admlty. Ct. Act, 1861 (c. 10), s. 7, to entertain a 
claim for damages under Lord Campbell’s Act when 
the death was caused by an act or omission which 
would give jurisdiction to the ct. in cases other than 
that of death ; (2) such claim might, under s. 35 
of the Act of 1861, be pursued by proceedings in 
rem as well as by proceedings in personam . — The 
Guldfaxe (1868), L. R. 2 A. & E. 325 ; 38 L. J. 
Adm. 12 ; 19 L. T. 748 ; 17 W. R. 578 ; 3 Mar. 
L. C. 201. 8. C. No. 620, post. 

Annotations Folld. Tlio Explorer (1870), L. R. 3 A. & E. 
289. Dbtd. Smith v. Brown (187 J), L. R. 6 Q. B. 729 ; 
SimpHon V. Blues (1872), L. H. 7 C, 1\ 290; Adam v. 
British & Foroipru S.S. Co., [1898] 2 Q. B. 430. Refd. The 
Franoonia (1877), 2 P. D. 163, U. A.; The Vera Cruz 
(1881), 53 L. J. P. 33, C. A. 

515 . Plaintiffs foreigners.] 

A collision occurred on tiic high seas, out of 
British waters, between a British a foreign ship. 
Foreigners on board the latter were drowned. A 
suit was brought for the benefit of their relatives 
against the British ship to recover compensation 
for their deaths : — Held : (1) the Admlty. Ct had 
jurisdiction to entertain a claim under Lord Camp- 
bell’s Act by virtue of Admlty. Ct. Act, 1861 (c. !()), 
s. 7 ; (2) the claim was within Lord Campbell’s Act, 
notwithstanding the persons killed Wore foreigners 
on the high seas. — The Explorer (1870), L. R. 3 
A. iSc E. 289 ; 40 L. J . Adm. 41 ; 23 L. T. 604 ; 19 
W. R. 166 ; 3 Mar. L. C. 507. 

Annotations .-—Folld. The Franconia (1877), 2 P. D. 163, 
C. A. Dbtd. Adam v. British & Foreign fcJ.S. Co., [1898] 
2 Q. B. 430. FoUd. Davidhson v. Hill, [1901] 2 K. B. 600. 
Refd. The Vera Cruz (1884), 53 L. J. P. 33, C. A. 


PART II. SECT. 8, SUB-SECT. 2,— A. 

512 1. Injuries caused by ship — Ship 
active instrument of dainayc .] — A steve- 
dore was injun-d by a derrick brcukiiiff. 
The derrick, a donkey oukIuc, windlass, 
& some other machinery was boin« used 
to remove a cross-beam, whilst the 
yoBSOl was at anchor at N. The stove- 
dore having; brought an action in rem 
iu the Admlty. Ot., claiming £1,000 
damages for the injuries ^ against tiie 
vessel i — Held : the case was not 
within Admlty. Ct. (Ireland) Act, 1867 
(c. 114), B. 29, as the sliip was not the 
aotivo cause of the damage, & the ct. 
had no Jurlsdlctit)n. — M*Evoy v. The 
fcJNKYD (1895), Ad. 29 ; 1. L. T. Jo. 317. 
— IR. 

I 512 ii, .] — The mooring 

warp of a steamer about to leave 
a harbour broke, & injured pltf. 
He sued the owners fur damages, on 
the ground that the breaking of the 
warp was caused by overstraining 
through the negligence of the captain, 
& arrested the ship by Admlty. pro- 
cess : — lidd : it ^^-a8 not an Admlty. 
oaaa, 8c deft, 'was discharged from the 


suit. — T he Cyunus (I860) 2 L. T. 196. 

— JERSEY. 

1 612 111. .] — Owing to a 

defect in the supports of a portiou of 
the coverings of a hatch uimui a steam- 
ship, pltf., who was employed by a 
stevedore to assist in discharging the 
cargo, & was standing on part of the 
coverings of the hatch wliilst assisting 
to uncover it, was injured. Ho brought 
an action for damages against the ship 
iu the Admlty. jurisdiction of tlie 
fc^uprorao Ot. ; — Held : in view of tlie 
dicta iri“ The Veraifiuz ** {No. 2) (1884), 
9 D. 96, 99, 101, Sc the decision in 
“ The Theia," [1894] P. 280, the damage 
was not “ done by the ship ” witliln 
Admlty. Ct.. Act, 1861 (c. 10), s. 10, Sc 
there was no Admlty. jurisdiction over 
tiio matter. — The Queen Eleanok 
(1899), 18 L. K. 78.— N. Z. 

512 iv. Negligence of fellow 

workmen.] — Owing to the breakage of a 
stop valve, pltf. w-as injured whilst 
repairing the engines of a sWp, & 
brought an action against the ship, 
claiming damages for injuries arising 
through the negligence of the owners of 
the ship In using defective machinery : — 


Held: under Vice -Admlty. f’ts. Act, 
1863 (c. 24), s. 1 0, the ct. had jurisdiction 
in claims for damages done i)y any ship, 
but ncgligoiioo of follow workmen would 
not render the owner liable. — Wyman 
V. The Ditaut Castle (1899), 6 Ex. C. R. 
387.— CAN. 


PART II. SECT. 8, SUB -SECT. 2.— B. 

a, Maritime Court Act — Pleading .] — 
Applt.’s child, a minor, was killed in a 
collision betw'con two vessels. Sc applt. 
libelled imdor Maritime Court Act 
at Windsor, claiming damages suffered 
by her, owing to tho death of her son 
Sc servant. Kesp. demurred on the 
ground that the petition did not set 
forth a cause of action witliin tho 
Jurisdiction of the ot. ; — Held : the 
maritime ct. of Ontario had no juris- 
diction apart from R. S. O. 1877, o. 128 
(ro-enaotlng in that province Fatal 
Accidents Act, 1846 (c. 93) ), in an action 
for personal injury resulting in death, 
8c therefore applt. had no locus standi, 
not having brought her action as tlic 
'personal representative of the child. — 
Re THE Garland, Monaghan e. Horn 
(1881), 7 S. C. R, 409.— CAN. 



Part II. — Jurisbiction in Particular Cases. 


516. Held not maintainable.]— -An acci- 

dent resulting from negligence in management of a 
vessel, having caused loss of life, a suit for damages 
by deceased’s surviving relatives, who would have 
been entitled to compensation under Jjord Camp- 
bell’s Act, was commenced in the Admlty. Ct. 
under Admlty. Ct. Act, 1801 (c. 10), s. 7. On de- 
murrer to a declaration in prohibition : — Held : 
the above sect, conferred no jurisdiction upon 
the Admlty. Ct. to entertain such suit.— Smith v. 
Brown (1871), L. R. 6 Q. B. 729 ; 40 L. J. Q. B. 
214 ; 24 L. T. 808 ; 36 J. P. 264 ; 19 W. R. 1166 ; 
1 Asp. M. L. C. 66. 

Annoiaiicma Apld. James r. L. & S. W. Ky. Co. (1872), 
li. R. 7 Kxch. 187. Consd. Simpson Blnos (1872), L. II. 
7 C. P. 2(>0 ; Gaiidot v. Jirown, Bro\\Ti v. Gautlct, Geipel v, 
Cornforth (1873), L. R. 5 P. C. 134 ; The MtUd of the Mist 
(1873), 21 W. R. 310 ; Flower v. Bradley (1874), 44 L. J. 
Ex. 1 ; The Franconia (1877), 2 P. D. 163, C. A. ; Macko- 
nochlc V. Penzance (1881), 6 App. Cas. 424. Dista. Seward 
V. Vera Cruz (1884), 10 App. Cas. 59, H. L. Reid. The 
Normandy, [1904] P. 187, D. C. ; Goldsmiths* Co. v. 
Wyatt, [19071 1 K. B. 95, C. A. 

517. Held maintainable.] — ^An action 

was instituted against a foreign ship to recover 
damages for the death of pltf.’s husband alleged to 
have Been caused by a collision brought about by 
improper navigation of the ship proceeded against. 
The ct. below having held that it had jurisdiction 
to entertain the action ; — Held : (1) the Admltv. 
Div. had jurisdiction under Admlty. Ct. Act, 18ol 
(c. 10), B. 7 (James & Baggallay, L.JJ.) ; (2) the 
Admlty. Div. had no such jurisdiction (Bramwell 
& Brett, L.JJ.). — Tins I’ranconia (1877), 2 P. D. 
163; 46L.J.P.33; 36 L. T. 640 ; 3 Asp. M. L. C. 
435 ; 25 W. R. 796, C. A. 

^ Folld. The Vera Cruz (1884), 9 P. D. 96, 
C. A, 


518 , Held not maintainable .] — Held : 

the Admlty. Ct. had no jurisdiction to entertain a 
claim in an action in rem for damages under Lord 
Campbell’s Act, the right of action given by that 
Act not being “ a claim for damage done by any 
ship within Admlty. Ct. Act, 1861 (c. 10), s. 7. 
The Franconia (1877), 2 P, D. 163, overd.— The 
Vera Cruz (1884), 10 App. Cas. .69 ; 64 iu J. P. 
9 ; 52 L. T. 474 ; 49 J. P. 324 ; 33 W. R. 477 ; 
1 T. L. R. Ill ; 5 Asp. M. L. C. 386.~H. L. 


An7\olai,i(ms : — Distd. Tlic Kn«;lislima.n & Tho Australia, 
[1894J 1». 239. Consd. The Theta, [1 894 J 1». 280 ; Adaiu v. 


British & Foreign S.W. Co., 11898] 2 Q. B. 430. Distd. Tho 
Swift, U901J P. 168. Expld. I)avi(‘ 

K. B.606. Co: 


^ P. 168. Expld. Davidssem v. UUl, [1901] 2 

Consd. 'rho di-co, [1 900 1 1\ I ; Clark v. London 

General Omnibus Co., [190(i] 2 K. B. 648, C. A. ; Jaeksou 
V, Watson, 11909] 2 K. B. 193, C. A. ; British Elcjctric Ry. 
Co. V. Gentile, [19141 A. C. 1034, P. Distd. Hobson v. 
Leng, [1914] 3 K. B. 3 245, C. A. Refd. Kelly v. Islo of 
Man Sl 43 am Packet Co. (1894). 71 L. T. 731 ; Tho Tynwald, 
[1895] P. 142: WhitechapeJ Board of Works v. Crow 
(1901), 84 L. T. 595 ; Cavendish v. Strutt, 11904] 1 Ch. 
524 ; Headland v. Coster, [19051 1 K. B. 219, O. A. 
Williams v, Mersey Hocks & Harbour Board, [1905] 1 

K. B. 804, C. A. ; Bristol Gorpn. w. Canning (3906), 95 

L. T. 183 ; R. v. Ti. G. Board, Ex v. South Stoueham 
Union, [1908] 2 K. B. 368, C. A. ; Rettor v. Walker (1910), 
74 J. P. Jo. 483 ; British Assoon. of Glass Bottle Manu- 
facturers V. Nettlefold (1911), 27 T. L. R. 527; Tho 
Amerika, [19141 P. 167, C. A. ; Date v. Gas Coal Collieries, 
[1915] 2 K. B. 454, C. A. ; Admlty. Comrs. v. S.S. 
Amerika, [19171 A. C. 38, H. L. 


C. Measure of Damages, 

519. Admiralty rule not applicable.] — ^The A. & 
the B* collided through default of the masters & 
crews of each vessel, & two persons onboard the A., 
one of the crew & a passenger, neither of whom had 
anything to do with the negligent navigation, were 
drowned. The representatives of the deceased 
having brought in the Admlty, Div. actions in 
•personam against the owners of the B, for negli- 

f ence under Fatal Accidents Act, 1846 (c. 93) : — 
leld : (1) the deceased persons were not identi- 
fied in respect of the ne^igence with those navi- 
gating the A, : (2) their representatives could 
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maintain the actions ; (3) they could recover the 
whole of the damages, the Admlty. rule as to half 
damages not being applicable to actions under 
the above Act. — T he Bernina (1888), 13 App. Cas. 
1 ; 67 L. J. P. 65 ; 58 L. T. 423 ; 52 J. P. 212 ; 
36 W. R. 870 ; 4 T, L. R. 360 ; 6 Asp. M. L. C. 
257, H. L. ; ajfg. (1887) 12 P. D. 58, C. A. 

Annofa/i'ona Distd. The Sara (1887), 12 P. D. 158, C. A. 
Consd. Pago v. Metropolitan Ry. Co., Heard e. Metro- 
politan Ry. Co. (1887), 4 T. L. R. 103 ; The Orwell (1888), 
13 P. D. 80 ; Mathows v. London Street Tramways Go. 
(1888), 68 L. J. Q. B. 12. Distd.Tho Knglisbman Sc The 
Australia, [18941 P. 239. ConSd. The Fraukland, [1901] 
P.16]; Davidssone. HUl, [190112K.B. 606. Distd.Tho 
Hue d’Aumole, (19041 P. 6(). Consd. The Haivcst Homo, 
[1904] P. 409 ; The Circe, [1906] P. 1 ; Tho Tongariro v. 
The Drumianrig, [1911] A. 0. 16; The Seaoombe, The 
Devonshire, [1912] P. 21, C. A. ; Tho Devonshire w. The 
Leslie, [1 91 2 ] A . C. 634. Refd . Secretary of State for India 
V, Hewott (1888), 6 T. L. R. 162 ; Jte Palmer, Palmer v, 
Answorth (1893). 62 L. J. Ch. 088, O A. ; Reynolds v, 
TUllng (1903), 19 T. L. R. 639 ; Tho General Havolook. 
[19051 P. 3, n. ; Tho DriimlamMg, [1910] P. 249, O. A. ; 
Tho Hero. [1911] P. 128,0. A.; Harrowing S.S. Co. 
1 ). Thomas, [1913] 2 K. B. 171, 0. A.; Admlty. Comrs. 
1 ?. S.S. Amerika, [19171 A. C. 38, H. L. 

520. .] — ^Thb Guldpaxe, No. 514, ante. 

For full anny.v see S. C. No. 514, ante. 

521. Compensation payable under Workmen’s 
Compensation Act, 1906 (c. 58) — Recoverable.}— 

The A, & the B, collided owing to the negligence of 
the B, The master of the A, fell overboard & was 
, drowned, & his employers, the owners of the A., 

! had to pay his dependants £300 as compensation 
I tmder s. 6 of the above Act. In a damage action 
by the owners of the A. against the owners of the 
B, : — Held : (1) the £300 paid to the dependants 
of deceased master was damage which arose from 
the negligent navigation of th(i B. ; (2) it was 

recoverable in an action in perso^nam* — The Annie 
( 1909), 100 L. T. 416 ; 11 Asp. M. 1.. C. Adm. 213, 

522. Not recoverable.] — A lightship owned 

by the Irish Lights Comrs. was run into &; 
damaged by a German sailing ship in tow of a tug. 
The sailing ship wtis arrested in JCngland in an ac- 
tion instituted by thtj owners of the lightship to 
recover tho damage they had sustained, & an 
undertaking was given in tho action to appear 
put in bail to answer the claim. After tho writ was 
issued & the undertaking given, one of the crow on 
tho lightship made a claim under tho above Act 
against her owners for compensation for injury 
caused by shock by fright before tho collision 
actually took place, & an award was made in his 
favour in those proceedings wliich were taken in 
Ireland. The owners of the lightsliip claimed an 
indemnity for any sum paid or payable to the 
workman in respect of his injury, & sought to 
recover the sum so paid from the owners of the 
German sailing ship: — Held: (1) even assuming 
the seaman had sustained the shock alleged & was 
entitled to recover compensation under the Act 
from the comrs., & though the sliip was for the 
piloses of the Act to Be considered a British 
ship, the owners of tho German sailing ship were 
not bound by the decision in the orbn. ; (2) money 
paid under the award was not recoverable in an 
action in rem as it was not damage done by a ship, 
as the shock had been sustained before the collision 
happened ; (3) the claim was too remote. — T he 
Rigbl, [1912] P. 99 ; 81 L. J. P, 86; 106 L. T. 
648 ; 28 T. L. R. 261 ; 12 Asp. M. L. C. 192. 

528. Compensation payable under foreign law — 
Not recoverable.] — The Spanish s.s., S, collided 
with the French s.s. C. Some seamen on board 
the S, were drowned, & the owners of the S, had 
to pay to relatives of the drowned seamen certain 
sums under Spanish Accident Act, 1900. Such 
payments were payable under tho Act, although 
there was no proof of negligence on tho part of the 
shipowner who employed the seamen. The claims 
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by the owners of the S, & the C. were settled on the 
terms that both ships wore to blame for the colli- 
sion. The owners of the S. sought to recover 
from the owners of the C. half the amounts paid 
under the Spanish Act to relatives of the deceased 
seamen : — Held : ( 1 ) they were not entitled to 
recover anything in respect of the amounts so 
paid, because these amounts were not damages re- 
cognised by English law, but payments made under 
a foreign Act in respect of an accident ; (2 ) the rule 
as to (li\ision of loss as enforced in the Admlty. Ct. 
could not apply to them, as they wore not damages 
whicli could have been recovered under Admlty. 
jurisdiction.— Circe, [1906] P. 1 ; 74 L. J. P. 
100 ; 93 L. T. 640 ; 22 T. L. R. 525 ; 10 Asp. 
M.L. C. 149. 

A mio'fi'inn : — Consd. The Amerikn, 119141 P. 1G7, C. A. 


Sect. 9.— DAMAGE TO CARGO. 

8uB-sE(iT. 1 . —Nature and Extent of 
Jurisdiction. 

A. Where Jurisdiction exists. 

524. Admiralty Court Act, 1861 (c. 10 ), s. 6 — Con- 
struction of.] — The above Act being intended to 
remedy a grievance, by amplifying the jurisdiction 
of the English Admlty. Ct., ought to be construed 
liberally, to afford the utmost ndief whicli tlic fair 
meaning of it« language will allow. — T he IhEVE 
SuPEUloKE, Nos. 526, 539, 545, 555, 769, j)osi. 

A nnotaiions Apld. Tho Franconia (1«77). 2 1'. I). 103, 

(J. A.; TJic (!ap Jllanoo, (1913] V. 130. C. A. Refd. 

(JuncHtoad v. Fullraorc v. Wait (1H7.')). 32 L. T. 499 ; 

The Ilc inr «h Jljom 10 P. D. 44, C. A. 

For full ann-< , ser S. <1. No. .'>45, post. 

525, Breach of duty.] — In construing 

the above sect, the ct. will not be limited by con- 
siderations as to whether or not there would be a 
corr(‘Sponciing right of action at common law, but 
will so interpret the sect, as to give a remedy in 
all castis contemplated by the Act itself. 

It is a breach of duty under the above sect, for 
the master to withhold from the holder of a bill of 
lading such particulars within his knowledge as 
are necessary in order to compute the amount of 
freight & general average contribution.— T he Nor- 
way, Nos. 634, 658, 1074, post. 

Annotation: — Re!d. Huth v. Lampoi’t, Gibbs v. Lamport 

(1886), 16 Q. B. V. 736, C, A. 

For full anns., see S. O. No. 634,po8f. 

526. Effect of,] — The above Act does not 

confer a maritime lien. It only gives to the Admlty. 
Ot. jurisdiction to entertain a suit either in per- 
sonam or in rem by arrest of the sliip whenever it 
comes within reach of process. The arrest cannot 
avail against any valid charge on the ship, or 
against a bond fide purchaser. The general words 
“ any claim for any breach of contract on part of 
owner etc. of the ship,” in the above sect., have 
relation to the contract in the bill of lading. — T he 
P lEVE SUPERIORE, No. 624, ante ; Nos. 539, 545, 
666, 769, post. 

Annoiaiioiis : — FoUd. The Ilolurlob Bjorn (ISS.*)), 10 P. D. 

44. O. A. Retd. GuueHicad v. l*rioc, Fullmoro v. Wait 

(1875), 32 L. T. 499 ; Tho Franconia (1877), 2 I‘. D. 163, 

O. A. ; The Coda (1888), 13 P. V. 82, O. A. ; Tho Cap 

Blanco, [1915] P. 130, C, A. 

527 , Act retrospective.] — Held : the 

above sect, is remedial, subject to equitable 
considerations applying to proceedings in rem, & 
conferred jurisdiction over causes of action which 


occurred before the time when the Act came 
into operation. — T he Ironsides, No. 37, ante; 
Nos. 628, 662, post. 

Annotatiims Consd. The Lancrdalo (1907), 76 L. J. P. 154. 
For lull auna., see S. C. No. 37 , ante. 

528. Where liability arises — Original ship.] 

— The Ironsides, Nos. 37, 627, ante; No. 562, 
post. 

For full ann.a., sec H. C. No. 37, ante. 

529. Chartered ship.] — A shipowner 

who charters his vessel to another, but not so as to 
give up possession, is liable for a breach of contract 
contained in a bill of lading, signed by the master, 
such as injury to goods by improper stowage, if 
it is not proved that at tho time of sliipment the 
shipper liad notice of the charter. In the samci 
circumstances (the owner of the ship not being 
domiciled in England or Wales) the sliip is hable 
under ss. 6, 35 of the above Act. — T he 8t. Cloud 
( 1803), Brown. & Lush. 4; 1 New Rep. 244; S 
J^. T. 54 ; 1 Mar. L. C. 309. S. O. Nos. 549, 561, 
569, 2)o8t, 

Annotations: — Folld. Sandemun v. Soiirr (1866), L. P. 2 
Q. B. 80. Apld. Hayn v. Oulllford (1878), 3 C. P. D. 410. 
Consd. & Apld. Bauiiiw oil Man ufacl ur von (’uri Soheihlor ? . 
Kunicj-H, [1891 J 2 Q. B. 310. Distd. Baunnvoll Maiin- 
faetnr von ('arl .Schelhler v. FiiriuMs, [i893] A. (k 8. 
Refd. Tho Norway (1864), Brown. & Lnsh. 226; Tho 
Fif^lia Moj?prioro (1868), I;. H. 2 A. & K. 106 ; Tho Felix 
(1868), L. It. 2 A. & E. 273 ; Tho Nopoier (1869). L. H. 
2 A. & E. 375 ; Simpson r. Blnos (1872), L. K. 7 C. V. 
290 ; Oaudoi v. Brown, Brown v. Gundot, Goipel r. 
roriiforth (1873), L. U. 5 P. C. 134 ; Tho Moooa, 1 1895) 
P. 95. C. A. ; Tho Cap Blanco, 11913] J’. 130, C. A. Mentd. 
The Ella A. Clark (i863). Brown. & Lush, 32 ; So\Nell r. 
Burdick (1884), 10 App. Cas. 74. 

530. ,] — The Figlia Maggiori:, 

Nos. 537, 550, post. 

For full anna., see S. C. No. 537. post, 

531. .] — The Emilien Marie, 

No. 532, post, 

For full antis., see S. C. No. 532, post. 

532. Person in default,] — Sern- 

hie: tho Admlty. (^t. has jurisdiction to proceed 
pi rem against a sliip for breach of contract, with- 
in the above sect., although the breach is com- 
mitted by one of the part-owners of the ship only 
(the master), & is one for which the other part- 
owners would not be responsible. — T he Emtlien 
Marie (1875), 44 L. J. Adm. 9 ; 32 L. T. 435 ; 2 
Asp. M. L. 0. 614. S. C. No. 531, ante, 

Annotation : — Mentd. Parsons v. New Zealand Sliipping Co. 
(1990), 69 L. J. Q. B. 419. 

533. Consignee named in bill of lad- 

ing,] — The consignees named in a bill of lading are 
entitled under the above sect, to sue for negligence 
in carriage of the goods, or for breach of contract 
contained in the bill of lading, although tho pro- 
perty in the goods has not passed to them. — T iito 
Nepoter (1869), L. B. 2 A. & E. 375 ; 38 L. J. 
Adm. 63 ; 22 L. T. 177 ; 18 W. R. 49 ; 3 Mar. 
L. C. 365. 

Annotntiim.8 FoUd. Tho Freedom (1870), 22 L. T. I?.'). 
Consd. Simpson i\ Blues (1872), L. H. 7 C. P. 290. Distd- 
Thrift V. Youlo (1877), 2 C. 1». D. 432. Refd. Sewell v. 
Burdick (1884), 10 App. Cas. 74. 

534. Assignee of bill of lading Ex- 

tent of right.]— -The above sect, gives an assignee 
of a bill of lading a right to sue in tho Admlty. 
Ct. for damage done to his goods, or other breach 
of contract, before he is entitled to delivery of the 
goods ; at least, if he is entitled to sue for non- 
delivery. If he is no party to the charterparty he 
cannot sue for breaches of it other than breaches of 
such portions as by construction arc included in the 
bill of lading. 

Where a charterparty stipulated for lump freight, 
“ the master guaranteeing the ship to carry 3,000 
tons on a draft of 26 ft. water, or to forfeit freight 
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in proportion to the deficiency ” & the sliip could 
not, & in fact did not, carry a cargo of 3,000 tons : — 
Held : an assignee of a bill of lading for such cargo, 
making freight “ payable as per charterparty had 
no cause of action against the ship in respect of 
the master fraudulently guaranteeing its capacity. 
— The Norway (18(51), Brown. & Lush. 22(5 ; 10 
L. T. 40 ; 12 W. R. 719 ; 2 Mar. L. C. 17 ; varied 
on another point 3 Moo. P. C. C, N. S. 245. S. C. 
No. 525, mtie; Nos. 558, 1074, 

AnnotationR Refd. The Felix (1«(58), L. R. 2 A. Sz E. 27H. 
Mentd. Hiith v. Lamport, Gibbs v. Lamport (1886), 16 
Q. IL D. 735, C. A. 

535. .] — In a suit for 

damage to cargo under the above sect, it af)peared 
that the cargo was stowed while tlie charterer 
was on board & without any objection being 
raised on his part as to the mode of stowage. 
Part of the cargo consisted of oil shipped under 
a bill of lading which was assigned to mer- 
chants, purchasers of the oil, who had no notice of 
the charter. On the voyage leakage of the oil took 
place. The assignees sued the shipowners on the 
bill of lading for the loss of the oil : — Held : while 
the assignees of the bill of lading were entitled to 
recover by reason of the breach of contract con- 
tained in the bill of lading, the rights & liabilities 
as between the shipper & the master deJwrs of the 
bill of lading contract in respect of other goods or of 
the charterparty were unaffected by the transfer to 
the assignees of the bill of lading, the latter not 
incorporating the charterparty, the shippers 
might also haye sued the shipowner for the loss of 
the oil. — The Helene (1865), Brown. & Lush. 415; 

5 New Rep. 448; revsd. on other points, Brown, 
<S:. Lush. 429, P. 0. S. C. No, 56(5, post. 

Annotations : — Consd. & Distd. The Fis'lia Maj?Kioi*e (1868), 
L. R. 2 A. & E. 166. Mentd. Czech u. Gimcral Steam 
NaviffHtion (k). (1867), L. R. 3 C. P. 14 ; Glblin v. 
McMullen (1868), L. R. 2 P. C. 317. O. A. ; The Nepoter 
(1861)), L. R. 2 A. & E. 37,5 ; Thrift r. Yonlc (1877), 4 6 
L. J. Q. 1). 402 ; The Xantho (1886), 11 P. D. 170, C, A. 

530 , ,] — pitfs. were indorsees 

of the bill of lading of a cargo which, according to the 
charterparty which contained a reference to the bill 
of lading, was to be unloaded at H. “ at the usual 
place of discharge, & according to t he custom of the 
])ort.” Pitfs. had agreed to sell the cargo to B. & 
Oo., but the purchase-money had not been paid, nor 
had the bill of lading b(*en indorsed to B. & Co. 
On arrival of the vessel at S., the master put into 
the South dock, when pitfs. ordered him to remove 
her to the O. dock, whicli the master r<*fuHcd to do 
until he had been paid the expenses incurred by 
entering the South dock. Both docks were usual 
laces of delivery for similar cargoes. In a suit for 
reach of contract for non-delivery of the cargo ; — 
Held : (1 ) pitfs. were entitled io sue inthe Admlty. 
Ct. under the above sect., when construed with 
Bills of Lading Act, 1855 (c. 11 1 ) ; (2) the master 
was guilty of breach of duty. — The Felix (1808), 
L. R. 2 A. & E. 273 ; 37 I.. T. Adm. 48 ; 18 L. T. 

17 W. R. 102; 3 Mar. L. C. 100 . S. C. 
No. 559, post. 

Annotations: — Consd. Thr PriiicuKs Royal (1870), L. R. 

3 A. & E. 41. Retd. Saiindors v. .TcnkiiiH n866), 13 T. L. R. 
24 ; Lconis S.S. Co. r. Rank, |1907] 1 K. li. 344 ; LeoniH 
H.S. Co. V. Rank, [11)08] 1 K. R. 41)1), C. A. ; Armemcnt 
Adolf Doppo V. KobinHon, [19171 2 K. B. 204, C. A. 

537. ,] — Pitfs. were the con- 

signees of certain oil-cake ; they were also indorsees 
of the bill of lading on wliich they had made an i 
advance. The ship was under a charter, but of this 
the sliippers had no knowledge & had made a con- 
tract with the master, who put up the ship as a 
general ship. The oil-cake having suffered daniage 
on the voyage, a suit was brought under the above 
sect, by pitfs. against shipowners for the amount 
of deterioration in its value: — Held: ( 1 ) the 


proper defts. were before the ct. ; (2) the property 
in the oil-cake had vested in pitfs. so as to entitle 
them to sue for breach of contract under the above 
Act when construed with Bills of Lading Act, 1855 
(c. Ill), 6. 1 ; (3) in any case pitfs. were entitled 
to sue under the former sect, on the ground of negli- 
gence. — The Figlia Maggiore (1868), L. R. 2 
A. & E. 106 ; 37 L. J. Adm. 62 ; 18 L. T. 6 32 ; 3 
Mar. L. C. 97. S. C. No. 630. ante ; No. 560, post. 

Annotations : — Extd. The Nepoter (1869), L. R. 2 A. & E. 
375. Folld. The Freedom (1870), 22 L. T. 175. Consd. 
Sewell V. Burdick (1884), 10 App. Can. 74. Bold. The 
Freedom (1869), L. R. 2 A. & E. 316. 

538. .1 — In a suit for 

damage to cargo <&; improper delivery thereof by 
consignees, who were also assignees of the bills of 
lading : — Held : pltf. had a persona standi as to 
both negligence & breach of contract. — The Free- 
dom (1870), 22 L. T. 175 ; 3 Mar. L. C. 359. S. C. 
No. 551, twst. 

539. .] — Tjjp, pjeve Supe- 

RioiiE, Nos. 524, 526, ante ; Nos. 545, 555, 769, poof. 

For full anus., see S. O. No. 54.5, %utst. 

540. ,] — The 1*rincess 

Royal, No. 375, ante ; Nos. 554, 1248, post. 

For full annw., see S. C. No. 37.5, ante, 

541. Though cargo sold before 

proceedings.] — An indorsee of a bill of lading has a 
right to sue for damage to the cargo arising from 
breach of contract contained in the bill of lading 
under Bills of Lading Act, 1855 (c. Ill), k, in the 
case of a foreign vessel to take proceedings in rem 
under Admlty. Ct. Act, 1861 (c. 10), though at the 
time of institution of the suit he has sold the cargo. 
— The Marathon (1879), 40 L. T. 163; 4 Asp. 
M. L. O. 75. 8. C. Nos. 552, 1199, post. 

642. Breach of duty — Goods deliverable in 

England.] — The breach of dut^ or contract, which 
gives the Admlty. Ct. jurisdiction, under the above 
sect., must bo in respect of goods absolutely to be 
delivered in England or Wales. — The Kasan, 
No. 563, 2 )ost. 

543 . Goods carried Into English port.] 

— The words “ goods carried into any port in 
England in the above sect, do not mean “ goods 
imported into England ” exclusively. 

Where the master of a foreign sliip, having a cargo 
consigned from Now York to Dunkirk in France, 
jmt into Ramsgate & landed tin; cargo, & refused 
ciither to carry it on to Dunkirk or to give delivery 
to the owners at Ramsgate : — Held : for such breach 
of duty by the master the ship could bo sued in the 
Admlty. Ct. under the above Act. — The Baiha 
(1863), Brown. & Lush. 61. S. C. on further j)ro- 
ceedings. Brown. & Lush. 292. 8. C. No. 653, 

post. 

Annotations : — Folld. The Princew Royiil (1870), L. R. 3 
A. & E. 41 ; The i>aLritt (1871 ), L. H. 3 A. & E. 436 ; The 
IMeve .Superioro (1873), li. B. 4 A. & E. 170. Apprvd. & 
Distd. Dapneto v. (’oyllie (1874). L. R. 5 P, C. 482. Apprvd. 
The Fnnioonla (1877), 2 P. 1). 163, C. A.; The Cap 
Blanco, [1913] V. 130, (J. A. 

544 , .] — Where the master of a 

German ship, bound for Hamburg, put into Fal- 
mouth in consequence of the outbreak of war 
between France Ac Germany, & the consignees of 
the cargo claimed delivery of the cargo at Falmouth 
but the master refused to deliver it r — Held : the 
ct. had jurisdiction under the above sect, to enter- 
tain an action in rent against the ship for breach of 
duty or breach of contract on the part of her owners 
or master. — The Patiua (1871), L. R. 3 A. & E. 
430 ; 41 L. J. Adm. 23 ; 24 L. T. 849 ; 1 As[>. 
M. L. C. 71. 

Annotations : — Apld. The Plevo Supcrlore (1873), L. R. 4 
A. & E. 170. Apprvd. & Distd. The l»leve Siiperiore (1874), 
L. R. 5 P. C. 482. Refd. BatimvoJl Mannfactiir von 
I Scheibler v. Qilohrest (1 891 ), GO L. J. Q. B. 695. Mentd. 

I The San Roman (1872), L. R. 3 A. & E. 583. 

L 2 
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Sect. 9. — Damage to Cargo: Suh^itecl* 1, A, d: B, ; 
sub-sect . 2. Sect, 10 : Sub-sect 1.] 

545, .] — When a foreign ship 

carry^g cargo, acting in pursuance of the contract 
of affreightment, which gives the option of several 
ports of call, English & foreign, puts into an Eng- 
lish port of call for orders, she carries her cargo 
into the English port within the above sect., &, 
though she is ordered to a foreign port & there 
discharges her cargo, the Admlty. Ct. has jurisdic- 
tion to entertain against her a suit by the assignees 
of the bills of lading of the cargo for damage to 
cargo, & to arrest her on her return after discharging 
to England. — T he Pieve Superiore (1874), L. K. 
6P. C. 482; 43 L. J. Adm. 20 ; 30 L. T. 887 ; 22 
W. 11. 777 ; 2 Asp. M. L. C. 319. S. C. Nos. 524, 
626, 639, ante ; Nos. 666, 769, post. 

Annotations: — Apld. The Cup Blanco, [1913] p. 130, C. A. 

Refd. Gnnesiead v. l*rlce, Fullmore v. Wait (1875), 32 

1j, T. 499 ; Tho Franconia (1877), 2 P. D. 163, C. A. ; 

The Heinrich Bjorn (1885), 10 P. D. 44, C. A. ; The Celia 

(1888), 13 P. D. 82, C. A. 

54.0, Though not delivered.] — ^A 

right of action is given to a consignee by the above 
sect, in all cases in which there is non-delivery of 
goods, subject only to the condition of arrival of 
the vessel upon which the goods were to be shipped 
within an English port. — T he Danzig (1803), 
Brown. & Lush. 102 ; 2 New Rep. 626 ; 32 
L. J. P. M. & A. 164 ; 9 L. T. 236 ; 1 Mar. L. 0. 
392. S. C. No. 556, post. 

Annotations: — Refd. Tho PrinccHH Iloyal (1870), L. K. 3 

A. & E. 41 ; Tho Madge WUdflre (1872), 41 L. J. C. P. 

121. Mentd. The Victoria (1877), 66 L. T. 499. 

647 . .] — Pltf 8. , under a bill of 

ading, giving liberty to call at intermediate ports, 
& providing that any disputes as to its interpreta- 
tion were “ to be decided in Hamburg according to 
German law,^’ shipped at Hamburg, on board a 
German vessel, owned by defts., ten cases of gold 
coin, for delivery to the order of pltfs., at Monte 
Video or Buenos Aires. The vessel called at 
Southampton on the way out ; on her arrival at 
Monte Video only nine of the cases were delivered. 
On the return voyage to Hamburg the vessel again 
put into Southampton, where she was arrested on 
behalf of pltfs., in an action for breach of contract 
or duty in respect of the missing case. On objec- 
tion by defts. to the jurisdiction of the English ct. : 
— Held: under the words “goods carried into 
any port in England “ in the above sect, the ct, 
had jurisdiction to arrest the vessel & entertain 
the action. — T he Cap Blanco [1913] P. 130 ; 83 
L. J. P. 23; 109 L. T. 672 ; 29 T. L. R. 557 ; 12 
Asp. M. L. C. 399, C. A. S. C. No. 657, post. 

648. Actionable though felonious.] — In 

a cause in rem instituted on behalf of assignees of a 
bill of lading, petitioner alleged that whilst the 
vessel was on a voyage to a British port with the 
cargo mentioned in the bill of lading on board, the 
master & sole owner of the vessel wilfully cut down 
& destroyed parts of the vessel, &. wilfully aban- 
doned the vessel on the high seas ; & the vessel & 
cargo were afterwards taken possession of as dere- 
lict by certain salvors, & towed by them into a 
British port, & the cargo never was delivered by 
deft, to pltfs. in accordance with the terms of the 
bill of lading, although such non-delivery was not 
occasioned by any of the perils in the bill of lading 
excepted, & pltfs. were compelled to pay money 
to the salvors before they could get possession of 
the cargo, & delivery of the cargo to pltfs. w^as 
delayed. The vessel was a foreim ves^ & the 
ma^r was a foreign subject ; — HM : {! ) the facts 
disclosed a breach of duty or breach of contract 
within the above sect., in respect of which pltfs. 
were entitled to institute a cause in rem; (2) it 
was competent to pits, to institute such cause. 


although no criminal proceedings had been taken 
against deft. — The Princess Royal (1870), L. R. 
3 A. & E. 41 ; 39 L. J. Adm. 43 ; 22 L. T. 39 ; 3 
Mar. L. O. 328. 

549, Damage to cargo.] — T he St. 

Cloud, No. 629, ante ; Nos. 561, 669, post. 

For fuJl anas., see S. C. No. 629, ante. 

650. .] — The Piglia Maggiore, 

Nos. 530, 537, ante. 

For full anus., see S. C. No. 537, ante. 

551 , ,] — The Freedom, No, 538, 

ante. 

552, ,] — The Marathon, No. 

541, ante; No. 1199, posf. 

553 , Non-dell very.] — The Bahia, 

No, 543, ante. 

For full aims., see S. C. No. 543, ante. 

554, ,] — The Princess Royal, 

Nos. 375, 640, ante ; No, 1248, post. 

For full anuH., see S. C. No. 375, ante. 

665. .] — The Pieve Superiore, 

Nos. 524, 526, 539, 645, ante ; No. 769, post. 

For full anus., see S. C. No. 645, ante. 

666. •] — The Danzig, No. 646, 

post. 

For full anuB., sec, S. C. No. 546, ante. 

557, ,] — The Cap Blanco, 

No. 547, ante. 

553, Master^s failure to furnish parti- 

culars.] — T he Norway, Nos. 525, 534, ante. ; No. 
1074, post. 

For full anus., see S. C. No. 534, ante, 

559. Disobedience to instructions.] — 

The Felix, No. 536, ante. 

For full auns., see S. (.^ No. 536, ante. 

560. Refusal to stop In transit.] — 

master’s refusal to recognise the right of the vendor 
of goods to stoppage in transitu is a breach of duty, 
for which the vessel may be liable imder the above 
sect. — The Tigress (1863), Brown. & Lush. 38; 
32L. J.P.M, &A.97; 8L.T. 117; 11W.R.638; 
1 Mar. L. C. 323 ; sub nom. The Tigris, 1 New 

Rep. 449 ; 9 Jur. N. S. 361. S. C. No. 1237, 

Annotations : — Consd. Gaudot v. Brown, Gelpel v. Cornforth 
(1873), 28 L. T. 77, P. C. Dbtd. Glyn MHIh Currie v. East 

6 West India Dock Co. (1880), 6 Q. B. D. 475, C. A. Expld. 
Glyn Mills Currie v. East & West India Dock Co. (1882), 

7 App. Cas. 591. Refd, Tho Princess Royal (1870). L. R. 
3 A. & E. 41 ; The Patria (1871), L. R. 3 A. & E. 436 ; 
Glyn Mills (^urrie v. East & West India Dock Co. (1880), 5 
O. B. D. 129 ; Booth S.S. Co. v. Carjco Fleet Iron Co., 
[1916] 2 K. B. 570, C. A. 


B, Where Jurisdiction does not exist. 


661. No remedy at common law.] — With respect 
to damage to goods, the Admlty. Ct. possesses no 
right of action not previously existing at common 
law. A bare assignee, to whom the property in 
the goods has not passed & who cannot sue at 
common law under Bills of Lading Act, 1855(c. Ill), 
is not entitled to sue in the Admlty. Ct., notwith- 
standing the words “ any assignee of a bill of 
lading” in Admlty. Ct. Act, 1861 (c. 10), s. 6. — 
The St. Cloud, Nos. 529, 549, ante ; No. 569, post. 


Annotations Con«d. The Norway (1864), Bro^. & L^h. 
226. Apld. The Figlia Maggiore (18681, L.K. 2 A.&B. 
106. Vjf. The Nepoter (1869), L. R. 2 A. & E. 375. ConSd. 
Simpson V. Blues (1872), L. R. 7 O. P. 29^ AppjPvd^^well 
V. Burdick (1884). 10 App. Cae. 74. Held. The Ella A. 
Clark (1863), Brown. & Lush, 32 ; Sandemon v. Senrr 
a866), li. R. 2 Q. B. 86 ; The FeUx (1868), L. R. 2 A. & E. 


(1878). 3 C. P. D 410 ; Baum won Manuiaotur von can 
Soheibler v. Furness, [1893] A. C. 8 ; The Mecca, tl8951 
P. 88, O. A. : The Cap Blanco, [1913] P. 130, 0. A. 
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562. Admiralty Court Act, 1861 (c. 10), s. 6 — 
After transhipment.] — The above sect, gives the ct. 
jurisdiction only where the breach of contract com- 
plained of has Deen committed by the ship which 
actually brings the goods into a port in England & 
Wales. Where a part of goods shipped on board the 
A» was lost, & the remainder was transhipped & 
brought into an English port on board the B , : — 
Held t no jurisdiction was given to it to arrest 
the B.f to satisfy the owner of the goods lost. — 
The Ironsides, Nos. 37, 627, 628, ante. 

Annotaiions : — DiBtd. The Danzig (1863), 2 New Rep. 526. 

Refd. The Langdale (1907), 76 L. J. P. 154. 

563 . Breach of duty abroad.] — A foreign 

vessel was chartered to carry coals on charterers* 
account to a foreign port, & bring home to England 
a return cargo of timber ; the charterers sued the 
ship under the above sect., claiming damages for 
(1) non-delivery of certain coals on the outward 
voyage, & (2) improper delivery of the timber 
on the return voyage. — Held: they were not 
entitled to sue in respect of non-delivery of the 
coals abroad, as the Act did not give the ct. such 
jurisdiction. — The Kasan (18(13), Brown. & 
Lush. 1 ; 1 New Rep. 246 ; 32 L. J. P. M. & A. 97 ; 
9 Jur. N. S. 236. S. C. No. 542, ante. 

564. No breach of duty — Reasonable delay.] 

— An apprehension of capture by enemies’ cruisers 
in time of war, founded on circumstances calculated 
to affect the mind of a master of ordinary courage, 
judgment & experience, will justify him in delay- 
ing his ship in port during continuance of the risk 
of capture, & the sliip is not responsible in a suit 
in rem in the Admlty. Ct. for damage to the cargo 
caused by such reasonable delay, if the voyage 
is ultimately completed & the cargo delivered. 
Semble : if the voyage were abandoned, & the 
cargo not delivered according to contract, the 
shipowners would be bound to show that they 
had been actually prevented from performing the 
voyage. — T he San Roman (1873), L. R. 6 P. C. 
301 ; 42 L. J. Adm. 46 ; 28 L. T. 381 ; 21 W. R. 
393 ; 1 Asp. M. L. 0. 003, P. C. 

For full anns., Smi’PiNa & Navksation- 

565. No loss.] — The omission by the 

master to state in his protest all the circumst^ces 
in detail in which the damage took place does not 
deprive the owner of the goods of his right of action 
against underwriters on account of general average, 
& is not a breach of duty or breach of contract 
within the above sect. — The Santa Anna (1803), 
32 L. J. P. M. & A. 198 ; 9 Jur. N. S. 1205. 

Annotation: — Raid. The Princess Royal (1870), D. R. 3 

A.&E.ii. 


SuB-RECT. 2 . — Exercise op Jurisdiction. 

566. Cause of damage to be pleaded.] — In a suit 
for damage to cargo under Admlty. Ct. Act, 1801 
(c. 10), s. 0, the petition ought in general to state, 
so far as is practicable, the cause to which pltf. 
iit tributes the loss or damage. — The Helene, 
No. 635, ante. 


567. Interpleader by master Not available.]-^ 

Where a suit has been instituted in the Admlty. Ct. 
by the arrest of a ship, on behalf of a person 
claiming to be the owner of goods, on the ground of 
breach of duty on the part of the master in not 
delivering the goods to him, Sc a like proceeding 
has been instituted in same ct. by another 
claimant in respect of same goods. Semble: a bill 
of interpleader by the master of the ship will not 
lie, on the grounds : (1) the proceedings are not 
against him but against the ship ; (2) the Admlty. 
Ct. has jurisdiction to decide the whole question. — 
Sablicich V. Russell (1860), L. R. 2 Eq. 441 ; 14 
W. R.913. 

568. Amount recoverable — Both ships to blame.] 

— The Admlty. Ct. rule that in cases of col- 
lision the damages are to be equally divided 
where both ships are to blame does not apply to 
actions for breach of contract of carriage brought 
by owners of cargo against the carrying ship to re- 
cover damages for loss of, or injury to, their goods, 
& pltfs. in such actions are entitled to recover their 
full damages from the owners of the carrying ship. 
—The Bushire (1886), 62 L. T. 740 ; 6 Asp. 
M. L. C. 410. 

Annotalimi :—RM. The Englishman & The Anstrfidia, 

llcSl)4]P. 239. 

569. Reference to registrar.] — In cases 

brought under Admlty. Ct. Act, 1801 (c. 10), s. 6, 
the ct. will refer the damages for assessment to 
the registrar & merchants. — The 8t. Cloud, 
Nos. 529, 649, 561, ante. 

For full anns., fiee S. C. No. 529, a7ifr. 

570. Where counterclaim.] — Where 

to a claim for damage to cargo a counterclaim of 
general average is set up, it is not necessary that 
such general average should have been adjusted ; 
but if the evidence supports the fact of a general 
average loss having been sustained, that amount 
together with the amount of loss sustained through 
damage to the cargo will be referred to the registrar 
& merchants to report. — The Oquendo (1878), 3S 
L. T. 151 ; 3 Asp. M. L. 0. 558. S. C. No. 058, 
post. 


Sect. 10.— LIMITATION OF UABIUTY. 

Sub-sect. 1. — Nature and Extent of Juris- 
diction. 

571. Action In rem Instituted — Ball given — Ar- 
rest not necessary.]— ^Where proceedings in rem 
have been instituted in the Admlty. Ct. against a 
vessel, & bail has been given for the vessel, the ct. 
has jurisdiction to entertain a suit instituted by the 
owners of the vessel for limitation of liability, al- 
though the vessel may not actually have been 
under arrest of the ct. — The Northumbria (1809), 
L. R. 3 A. & E. 24 ; 39 L. J. Adm. 24 ; 21 L. T. 
083 ; 18 W. R. 360 ; 3 Mar. L. C. 316. 

Annotations : — Distd. The Normandy (1870), L. R. 3 A. & E. 
162 ; James v. L. & S. W. Ry. Co. (1872), L. R. 7 Exch. 
187. 287. Reid. The Crathle, [1897] P. 178. 


For lull anus., see R. C. No. 635, ante. 


PART n. SECT. 9. SUBJECT. 1.— B. 

562 i. Admiralty Court Act. 1861 
(c. 10), ft. 6— -Oioner ivithin jurisdiction.] 

■ — The Admlty. Ct. has no jurisdiction 
over claims by the owner or conalgnoo 
of goods for damages done thereto by 
negligence or breach of duty by owner, 
master, or crew of the ship, if it is shown 
that at the institution of the cause any 
such owner, or part-owwr, is within 
the Provinoo. — Rithet v. The Barbara 


Bosqwitz & Porter (1894), 3 B. C. K. 
445.— CAN. 

b. Foreign ship — Charterparty — Stop- 
page of delivery of cargo .] — A Danish 
ship was chartered to proceed to a safe 
port in the son of Azof, & there load a 
cargo of wheat for a safe port In the 
United Kingdom. Bills of lading wore 
signed by the captain, & the ship 
arrived at T., Sc commenced to deliver 
the cargo ; but, disputes arising be- 


tween the captain & pltf., delivery was 
stopped & proceedings wore instituted 
by pltf. against the ship to recover 
damages for non-delivery of the cargo : 
— Held : in the contract of affroigJit- 
ment there was nothing from which a 
right of maritime lion could flow sc as 
to enable proceedings to be taken 
against the sliip in specie iK^foro the 
Admlty. Ct. The Bold Burcleugh 
(1861), 7 Moo. P. C. C. 267, cited.— 
ANON. (1859), 1 L. T. 200.— IH. 
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8ect 10 , — Limitation of Liahiliiy : Sub-sects. 1 6b 2. 

Sect, 11; Sub-sect. 1.] 

572. Ship sunk — Action maintainable.] — The 

N. & the M. collided & the N, was sunk. Cross 
causes of damage were instituted, but had not been 
heard, nor the liability for the collision determined, 
but the owners of the N, paid into ct. the amount of 
their liability as limited by Act ; — Meld : (1) the 
ct. had jurisdiction in a suit for limitation of liabi- 
lity, though the N, had been sunk, <fc could not be 
arrested, notwithstanding Admlty. Ct. Act, 1861 
tc. 10) ; (2) the ct. could grant an injunction to re- 
strain actions at common law in respect of same col- 
lision ; (3) actions at common law for loss of goods 
damaged by collision might be restrained, even 
though the goods were to be carried partly by sea 
& partly by land. — T h?] Normandy (1870), L. R. 
3 A. & K. 1.52 ; 39 L. .T. Adm. 48 ; 23 L. T. 631 ; 18 
W. R. 903 ; 3 Mar. L. C. 519. 

Annotation: — Reid. James v. L. & H. W. Ity. Co. (1872), 

L. R. 7 Exoh. 187, 287. 

578. Action not maintainable.] — Pltf.,apas- 

sen^er by the steamer iV., which after negligently 
ctolhding with another ship, had been totally lost at 
sea, brought an action in the Exch. Ct. against 
defts.jOwneisof the TV., for personal injuries &loss 
of baggage occasioned to him thereby. Cross causes 
of damage were also instituted by the owners of 
both vessels in the Admlty. ('t. & £5,000 paid in by 
defts. in lieu of bail. The latter began a suit under 
Admlty. Ct. Act, 1861 (c. 10), s. 13, for limitation 
of their liability to pltf. & similar claimants. The 
Admlty. judge held that he had jurisdiction, enter- 
tained the suit/, ordered that the sum of £6,376, 
the amount of possible liability calculated at £15 
per ton of the TV,, should be paid into ct. Defts., 
having paid in that sum, & admitted their liability, 
prayed for an injunction restraining tlui action of 
pltf,, who ther(iupon declared in proliibition : — 
Held : as the Admlty. (U., although in some respects 
a Superior Ct., is one of limited jurisdiction, & as 
it had not juiisdiction, because neither the ship nor 
“ the proceeds thereof ” were “ under arrest,” 
within the above sect., prohibition would lie, & 
might issue. — Jamks v, L. A S. W. Ry. Co., Nos. 
23, 94, (wte, 

Annofati )n : — Consd. Tlio Franconia (1877), 2 P. D. IGll, 

C. A. 

674. Launch — Not registered.] — Two vessels 
came into collision. ( )nc of them, though intended 
to be fitted as a steamship, was at the time of collision 
without her engines & boilers & in the incomplete 
state of a launch, & came into collision with the 
other vessel on leaving the ways through the negli- 

ence of the persons employed by her owner i o launch 

er. In an action of damage brought against the 
launch the ct. ruled that the launch was solely to 
blame for the collision. The owner of the launch, a 
natural-born British subject, thereupon instituted 
an action of limitation of liability for the purpose 
of limiting his liability under M. S.Acts. At the 
hearing of this lost-men lioned action it was ad- 
mitted that the launch exceeded the burden of 
16 tons, &, was not regi-iterod as a British ship at 
the time the collision nappenod : — Held; (1) the 
damage arising out oT the collision was damage 
caused by “ improper navigation ” witliin M. S. 
Amendment Act, 186 : (c. 63), s. 64 ; (2) as at the 
time of the collision the launch was not a registered 
British ship, the suit must be dismissed. — The 
Andalusian (1878), 3 P. D. 182 ; 47 L. J. P. 65 ; 


39 L. T. 204 ; 27 W. R. 172 ; 4 Asp. !M. L. C- 
22. 

575. Tug,]— Under M. S. Act, 1894 (c. 60), 
s. 3 (1), a small tug — solely employed in the 
manner mentioned in the sect. — of the “gross 
tonnage,” if measured in accordance with the 
Act, of 35*99 tons, is exempted from registry, &, 
therefore, as the vessel is properly exempted from 
registry, lier own(U*s arc entitled, under s. 503, to 
limit their liability to £8 for each ton of her 
gross tonnage ascertained by measuring her in 
accordance with the Act. — The Brunel, [1900] 
P. 24, 0. A. 

676. Chartered ship — Charterer by demise.] — Tlio 

charterers by demise of a vessel found to blame for 
a collision are entitled to the statutory limitation of 
liability conferred by M. S. Act, 1894 (c. 60), 
ss. 503, 504. — The Steam Hopper No. 66, [1908] 
A. C. 126 ; 77 L. J. P. 84 ; 98 L. T. 464 ; 24 

T. L. R. 384 ; 11 Asp. M. L. C. 37. H. L. 

677. Foreign ship — Within territorial waters.]— 

M. S. Act, 1854 (c. 104), s. 504, limiting the liability 

of owners of sea-going ships, was applied in the 
case of damage done by a British ship to a foreign 
vessel, when such damage occurred within three 
miles of the coast of England. — General Iron 
Screw Collier Co. v. Sciturmanns (1860), 1 .John. 
& n. 180 ; 29 L. J. Ch. 877 ; 4 L. T. 138 ; 6 Jur. 

N. 8. 883 ; 8 W. R. 732 ; 70 E. R. 712. 

jaMo/rtOowfi Distd. The Annapolis & The Johann.'i 8toll 
(1801), LuhIi. 29r». Consd. Tim Wild UaiiKi'i* (1802), Liisli. 

; Tho AJiialia (IHOO), Drown. A' Lnsh. 151, P. ; 
R. r. Koyn (1870), 2 Ex. I). 0.1. C. C. R. Reid. Tim 
Norl hiiinhria (1801)), L. li. 8 A. A: E. 0. 

678. On high seas.] — M. S. Act, 1854 

(c. 104), ss. 504, 514, limiting the liability of owners 
of ships in case of collisions at sea, are not aj^plicable 
to collisions on the liigh seas between two foreign 
ships belonging to foreign owners. — Cope v, 
Doherty (1858), 2 Do (U J. 614 ; 4 K. & .7. 
367 ; 27 L. J. Ch. 600 ; 31 L. T. O. S. 173, 307 ; 
4 Jur. N. S. 457, 089 ; 6 W. R. 537, 695; 44 E. R. 
1127. 

AtinotfUions : — Expld. Oenorul Iron Sortiw Colliery Co. r. 
SchuiiuannH (1800), 1 .John. & H. 180. Folld. The Wild 
Raiiger (1802), Lush. 558. CODSd. The Amalia (1863), 2 
N<5 w Rep. 402 ; Call I^apavaiini (1803), 1 Moo. 1*. C. (\ 
N. S. 471, P. (\ ; The 8ootia (1809), 20 L. T. 375 ; R. r. 
Keyn (1870), 2 Ex. i). 03, C. C. R. ; l»oll r. Damhe. 
[1901] 2. K. D. 579. Refd. Rums r. Chapman (1858), 5 
C. R. N. S. 481 ; Tim Victor (1800), Tmsh. 72 ; Tho 
JohannoH (1 800), Lush. 182 ; TJm Annapolis, Tim Johanna 
Stoll (1801), Lush. 29.5 ; Davidhsoii v. Hill, [1901] 2 K. R. 

000 ; Vart^slck v. Rritisli Columbia Copper Co. (1900), 

1 R. W. C. C. 410. 

579 , Outside territorial waters.] — In a cause 

of collision beyond British jurisdiction, between; 
an English & Belgian vessel ; — Held : M. 8. 
Amendment Act, 1862 (c. 63), s. 51, with respect to 
limited liability applied equally to British foreign 
vessels. — The Amalia (1863), Brown. & Lush. 
151 ; 1 Moo. P. C. C. N. 8. 471 ; 2 New Rep. 
462, 533 ; 32 L. J. P. M. 6c A. 191 ; 8 L. T. 805 ; 9 
Jur. N. 8. nil ; 12 W. H. 24 ; 1 Mar. L. C. 359 ; 
15 E. R. 778, P. C. 8. C. No. 580, post. 

Annotations : — Consd. The Albert (1863), 3 New Rep. 217 ; 
The Halley (1807), L. R. 2 A. A: E. 3; The Normandy 
(1870), L. R. 3 A. & E. 152. Reid. Lloyd v. Guibert (1865), 

L. R. 1 Q. R. 115; Liverpool, Brazil & River Plato r. 
Rcnham (1808), L. R. 2 P. C. 193, C. A. ; The Fanny 

M. Carvlll (1875), 13 App. Cae. 455, n., P. C. Mentd. 
Ellis r. MTIeni*y (1871), L. R. 6C. P. 228 ; Smith r. Kirby 
(1875), 24 W. R. 207 ; The Sisters (1875), 32 L. T. 837 ; 
The Karo (1887), 13 P. D. 24. 


PART II. SECT. 10, SUB-SECT. 1. 

676 i. Tuu — Not reoisiered.]~-Svi\yKiAj 
r. B. C. Towing Co. & Moot*yvillk 
Sawmill Co. (1883), 9 S. C. R. 527. — 

CAN. 


a. British fishing-lfoat ] — A British 
flshinir-l)oat recrlat/crcd only in the 
Fishinq:-Boat Rejrlster \mder M. S. Act, 
1894 (e. 60), l*ari IV., & not under 
Part I., is a British slUp registered under 


tho Act within s. 2, & its owner is 
entitled to tho lirniUtion of liability 
conferred by s. 503 . — Coupek v. 
Mackenzie (1906), 43 Sc. L. R. 410; 
13 S. L. T. 870 , 8 F. 1202.— SCOT. 



Part II. — Jurisdiction in Particular Cases. 151 


Sub-sect. 2. — Exebcise op Jurisdiction. 

580. Admission of liability — Not necessary.] — In a 

cause of collision the ct. will not require, before 
tlie owners of a vessel can claim a limitation of 
their liability to damage to the amount of ship & 
freight, that they should acknowledge their vessel 
was to blame. — The Amalia No. 579, ante. 

A nnotatiotw : — Consd. The Normandy (1870), L. R. a A. & E- 

152. Expld. James v. L. & S. W. Ry. Co. (1872), 7 Exch. 

187. FoUd. The Sisters (1875), 32 L. T. 837. Dbtd. The 

Karo (1887). 13 P. D. 24. 

For full auns., set; S. No. 579, ante, 

581. .] — Defts. in a collision cause, in 

which their sliip was imder arr*est, having insti- 
tuted a suit for limitation of liabihty, the ct., upon 
the motion of pltfs. in the limitation suit, ordered 
the ship to be released on payment into ct. in that 
suit of the aggregate amount of £15 per ton of 
registered tonnage of the sliip, & a sum to cover 
interest & costs, <fe did not require pltfs. in the 
limitation suit to admit liability before order- 
ing the release. — The Sisters (1875), 32 L. T. 
837; 2Asp. M.L. (\ 589. 

582. How far necessary.] — Jurisdiction is 

given by M. S. Act, 1854 (c. 104), s. 514, to a 
ct. of eejuity to ascertain tlu^ value of the ship & 
freight lost or damaged, & to order the amount to be 
brought into ct. & distributed among the several 
claimants, in those cases only where tVic shipowner, 
against whom a liability is alleged in respect of 
such loss or damage, admits, by his bill, a hability 
to someone in respect of same. 

Where a shipowner filed his bill under the above 
sect, without admitting liability to anyone, a 
motion for an injunction to restrain proceedings 
in the Admlty. Ct. in respect of loss damage to 
the ship <fc cargo of defts. was refused with costs. — 
Hill v» Audits (1855), 1 K. A J. 283 ; 3 Eq. Hep. 
422 ; 24 L. J. Ch. 229 ; 24 L. T. O. S. 251 ; 3 W. K. 
230; 09E.ll. 450. 

iinoiatimiH : — N.F. The Amalia (18fi3), 2 New Rep. 4C2. 

Consd. The Normandy (1870), 1^. R. 3 A. & E. 1»52 ; James 
& S. W. Ry. (To. (1872), L. R. 7 Exch. IHt. 


Sect. 11 .— SALVAGE. 

Sec, generally, Shippinc & Navkjation. 

Sub-sect. I. — Life Salvace. 

583. No life salvage at common law — How far 
cognisable.] — For the mere preservation of life the 
ct. has no power of remunerating ; it must be left 
1/0 the bounty of the individuals ; but if it can be 
connected with xireservation of property, whether 
by accident or not, then the ct. can take notice 
of it, & the ct. is always willing to join that t/O the 
animus displayed in the first instance. — The Aid 
(1822), 1 Hag. Adm. 83. 

584. S.P, The Zepiiyrus (1842), 1 Wm. Kob. 
329 ; 1 Notes of Cases, 338 ; 6 Jur. 304. 

Annoifiiionn : — Consd. The Joluinncs (18(50), Lush. 182; 
The Schiller (1877), 2 P. I). 145, C. A.; The Renpor 


. 0883), 52 L. J. P.49,C. A. Refd. The Willem III. (1871), 

25 L. T. 386. 

5 g 5 , Jurisdiction statutory.] — The Admlty. 

Ct. has no original jurisdiction to award salvage 
for saving life only ; its jurisdiction arises under 
M. S. Act, 1854 (c. 1()4), & is limited to cases within 
the Act. — The Johannes (1860), Lush. 182 ; 30 
L. J. P. M. & A. 91 ; 3 L. T. 757 ; 1 Mar, L. C. 
24. S. 0. No. 586, post, 

Annotatiom : — Consd. The Paelflc, [1898] P. 170. Refd. 

The Willem III. (1871), L. H. 3 A. & E- 487 ; The Ghh 

Float- Whitton (No. 2), [1895] P. 301. Mentd. TheMnl- 

lmR:ar(1872), 26 L. T. 326 ; The Rcupor (1883), 8 P. P. 

115, A. 

See, now, M. 8. Act, 1804 (c. 60), ss. 544 ei seq, 

586. Extent of jurisdiction — Foreign ship — On 
high seas.] — M. 8. Act, 1854, does not give the ct. 
jurisdiction over salvage of life only perfoiined 
on the high seas a t a distance of more than thri*i‘ 
miles from the shore of the United Kingdom, at 
least if the ship from which tin; lives are saved is 
a foreign ship. It is irnmatcjrial to this question 
that before action the shii) bt»en brought by 
other salvors into a British port. — The Johannes, 
No. 5S5, ante. 

Annoiationfi : — Consd. The l»acilie, [1898] P. 170. Reid. 

The Willem III. (1871), L. R. 3 A. & E. 487 ; Th(‘ (his 

Float Whlttou (x\o. 2). [1895) P. 301. 

For full aims., aec S. ('. No. 585, ante. 

587. .S'. 1\ The Willem III., No. 720, post. 

For full anus., sre S. (’. No. 720, pus/. 

5 gg, — Defts. in a cause of sal- 

vage instituted against the cargo of a foreign ship 
to recover for salvage services rendered in saving 
the lives of a number of the crew & passengers on 
board such ship alleged in their defence that the 
vessel in which the cargo proceeded against had 
been laden was not, at the time salvage services 
were rendered, stranded or in distress on the shore 
of any sea or tidal water within the limits of the 
United Kingdom. On demurrer; — Held: the 
facts stated were not sufficient to exclude tlvo juris- 
diction of the ct. — The Deutschland (1877), 25 
W. K. 7,55. 

589 . Services partly in territorial 

waters.] — ^An English vessel f(dl in with a Norwegian 
vessel in the North Sea, more than thr<‘e miles 
from the coasts of the United Kingdom, flying 
signals of distress, waterlogged unmanageable, 
in want of immediate assistance for herself & 
crew, & rendered life salvage services to the 
crew of the distressed vessel by taking them off 
their vessel & bringing them into an English port 
in safety ; — Held : the JCnglish ct. had jurisdiction 
under JVl. S. Act, 1894 (c. 60), s. 544, to make an 
award of life salvage romunoral-ion to the owners, 
master, & crow of the salving vessel, such services 
having in fact been rendered in part within British 
waters.— Tins Pacific, |1898JP. 170; 67 L. 3. J>. 
65; 79 L. T. 125 ; 46 W. R. 686 ; 8 Asp. M. L. (\ 
422. 

590. No jurisdiction in personam.}— Wli ere lives 
& cai'go havi? been salved from a ship, which has 
been totally lost, the owners of the cargo are liable 
to pay salvage in respect of the lives, & the owners 
of the lost ship are not liable to contribute to such 
payment. Lite salvage awards can only be nuwle 


PART II. SECT. 10, SUB45ECT. 2. , 

a. Distribution of amount of liahiUtu j 
— Injunction of action at Unv.] —Where \ 
H ship lias been lost by collision, the ct. 
has Jurisdiction under Admlty. Ct. (Ire- 
land) Act, 1867 (c. 114), without rej^ard 
to the sliip or proceeds beinj? under 
arrest, to make an order at the suit of an 
owTier. deterniiiiinp tlie amount of his 
liability, & to distribute sucli amount 
rntcably among: the several claimant, 
& after such order the ct. will grant an 


fnjnnclioti to restrain an action at law 
for damages In respect to goods lost in 
the ship. — T hs Torch (1873), 7 1. L. T. 
192.— IR. 

PART II. SECT. 11, SUB -SECT. 1. 

586 i. Extent of jurisdiction — Foreign 
ship — Ow high sexis.] — A British steam 
trawler rescued seamen from a disaliled 
vessel about 200 miles from land. I’ho 
salvors landed them at Hull, the port 
for which the trawler was bound. The 


owners of tlie trawler elainicd salvage : 
— Held : the claim must bo disallowed 
in r<*spcct that the salvage was complete 
when the seamen were taken on board 
a seaworthy vessel & was not rendered 
thereby wholly or in part in British 
waters within M. 8, Act, 1891 (e. 60), 
B. 544 (1). — JOROENflKN V. NKI'TVPK 
Stkam Fihhinu CTo., Ltd.' ( 1902), 4 F. 
992 ; 39 Ho. L. R. 765 ; 10 S L. T. 
206.— SCOT. 
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Sect. 11. — Salvage: Sub-sects, 1 (fc 2, A. (a) i. <fc ii> 
iSc (h) B, Sect 12 ; Sub-sect. 1, A,] 

out of the res salved, & not against the owners of 
a ship personally. — ^T iie Sarpedon, Cargo ex 
(1877), 3 P. D. 28 ; 37 L. T. 505 ; 26 W. R. 375; 
3 Asp. M. L. C. 500. S. 0. No. 1326, post 

AnnotciHon Refd. The Ronpor (18S3), 48 L. T. 887. 

691. S, P. The Annie (1886), L. R. 12 P. D. 
50 ; 56 L. J. P. 70 ; 66 L. T. 600 ; 35 W. R. 360 ; 
6 Asp. M. L. O. 117. 

692. S, P. The Renpor (1883), 8 P. D. 116 ; 
52 L. J. P. 49 ; 48 L. T. 887 ; 31 W. R. 640 ; 6 Asp. 
M. L. O. 98, O. A. 

AnnotcUionH : — Consd. Tho Mariposa, [1890] P. 273 ; The 
l*ort Victor, 11901 J 1», 243, C. A. Befd. Tho Crusader. 
11907] P. 190, C^. A. Mentd. Nourse v. Liverpool Sailing , 
Shipownors’ Assocu. (1896), 63 L. J. 0- B. 307, C. A. 1 


8UB-SECT. 2. — Salvage of Property. j 

JVoperty subject or not subject to salvage, see i 
pp. 106, 107, ante. 

A. Nature and Extent of Jurisdiction. 

(a) Extent of Jurisdiction. 
i. Where Jurisdiction exists. 

593. Salvage — Extent of Jurisdiction.] — All ques- 
tions relating to salvage, both as regards the 
amount due in respect of seiYiceB rendered & the 
apportionment of such amount among the different 
classes of salvors, are within the jurisdiction of the 
AdSnlty. Ct., subject to M. S. Act, 1854 (c. 104). — 
Atkinson v. Woodiiall (Woodall) (1862), 1 H. & 
C, 170 ; 31 L. J. M. C. 174 ; 36 h. T, 361 ; 20 .1. P. 
759 ; 8 Jur. N. S. 720 ; 10 W. It. 671 ; 1 JMar. L. O. 
224; 158 E.R. 

694. . I — ^An ordinary action for salvage 

is within the exclusive jurisdiction of the Admlty. 
Div. — H umphreys v. Edwards (1875), 1 Char. Pr. 
Oaa. 81 ; 45 U J. Ch. 112. 

696. Agreement though made oA land — In- 

cidental matters.] — ^A shiji sunk on Nore Sand was 
raised A an action brought against her in a cause of 
salvage, civil & maritime. The owners appeared 
under protest, alleging that the ct. had no jurisdic- 
tion, the services having been rendered under an 
agreement made upon land. The protest was over- 
rmed on the grounds : (1 ) the services were salvage 
services, & the ct. had jurisdiction over the subject- 
matter ; (2) having original jurisdiction over the 
subject-matter, the ct. had jurisdiction over the 
incidents ; (3) the ct. had jurisdiction over agree- 
ments made upon land for performance of salvage 
services. — T hp: Catherine (1848), 6 Notes of Cases, 
Bupp. xliii. ; 12 Jur. 682. 

596. Statutory Jurisdiction.] — ^A British steamship 
belongingto pltf B.,with cargof rom & to a continental 
port, was in the English Channel, in distress, for 


j want of fuel, twenty miles off the coast. A British 
‘ steam tug towed her into Plymouth, & at the re- 
: quest of the master of the tug, deft., receiver of 
wreck at that port, detained pltfs.* vessel two days 
pending the production of satisfactory bail to 
answer a claim for salvage. In an action for illegal 
i arrest : — Held : deft, was entitled to judgment, as 
' the words in M. S. Act, 1894 (c. 60), s. 652, “ salvage 
due under this Act were not confined to salvage 
expressly made payable under that Act, but in- 
cluded salvage which might be awarded by the cts. 
mentioned in the Act, whoso jurisdiction was con- 
ferred or recognised by it. Sernble : the words in 
s. 646 “ near the coasts of the United Kingdom ” 
were restricted to the territorial limits. — The 
Fulham, [1899] P. 251 ; 68 L. J. P. 76 ; 81 L. T. 
19 ; 47 W. R. 598 ; 15 T. L. R. 404 ; 43 Sol. Jo. 
508 ; 8 Asp. M. L. C. 659, C. A. S. C. No. 1 OS, post. 

697. Statutory limitation removed.] — 

Jurisdiction in salvage cases where the value of 
the property saved is under £1,000, taken aw^ay 
from the Admlty Ct. by M. S. Act. 1864 (c. 104), 
s. 460, & M. B. Amendment Act, 1802 (c. 63), 
s. 49, is restored to that ct. by Cty. Cts. Admlty. 
Jurisdiction Act, 1808 (c. 71 ). — The Empress 
( 1872), L. R. 3 A. & E. 502 ; 41 L. J. Adm. 32 ; 
25 L. T. 885 ; 20 W. R. 553 ; 1 Asp.M. L. C. 183. 

698. Incidental Jurisdiction — Though Jurisdiction 
on principal matter taken away by statute.] — 
Though, by reason of the value of property saved 
being under £1,000, the Admlty. Ct. may not have 
jurisdiction to determine & award the amount of 
salvage due, yet it has jurisdiction to condemn, in 
costs & damages, salvors wi-ongfully arresting pro- 
perty for other collateral purposes. — T he Kate 
( 1864), Brown. & Lush. 218 ; 3 New Rep. 583 ; 33 

L. J. P. M. A A. 122 ; 9 L. T. 782 ; 10 Jur. N. S. 
444 ; 1 Mar. L. C. 421. B. C. No. 748, 2 n)st. 

ii. Where Jurisdiction does not exist. 

699. Property not saved.] — The Admlty. Ct. has 
no power to aw^ard salvage for services wholly im- 
Buccessful in saving any property whatever. — T he 
E. U. (1853), 1 Ecc. & Ad. 63. 

A nuotaiiom Consd. Occmi S.S. Co. v. Anderson (1883), 
13 Q. B. D. 631, C. A. Refd. The Ronpor (1883), 8 P. D. 
113. C. A. ; Tho (1883), 9 P. I). 27 ; The Kate 

B. .tones, 11892] P. 3(56. 

600. Services not salvage services— Transhipment.] 

— The Admlty. Ct. has not jurisdiction over a mere 
question of transhipment ; but conveying part of a 
cargo, consisting of tea, from a ship stranded near 

M. to L., it being needful to discharge the cargo & 
remove it to a place of safety, is not to bo considered 
merely as a transhipment to fulfil the owner’s duty 
of forwarding the goods to earn freight ; but is a 
salvage service by persons rendering such service. 
— The Westminster (1841), 1 Wm. Rob. 229 ; 

6 L. T. 868. 

Annotations: — Refd. Tho Diamond (1845), 9 .Tur. 694. 
Mentd. Tho Elton, [1891] P. 263. 

601. S. P. The Watt (1843), 2 Wm. Rob. 70. 

Annotations 'Reid. Bird v. Glbh (1883), 8 App. Cos, 550 ; 
The Janet Court (1897), 76 L. T. 172. 


PART II. SECT. 11. SUB-SECT. 2.— 

A (a) i. 

593 i. — Extent of jurisdiction.] 

— Where a claim Is simply for salvapre 
eorvioes, & no qiiwtiou of apportion- 
ment arises, an action at law can be 
maintained, alUiotiprli w'here apportion- 
ment of tlio amount amon{? several 
claimants is asked for, it is probably a 
matter oxolusively wltliin the jurisdic- 
tion of tho Admlty. Ct. — Coits Rf.ad 
(1876), 3 Pu^. 527.— CAN. 

593 ii. .] — Wlierc tlio vessel 

saved was broiight into port in New- 
foundland & then sold ; but. a portion 
of her matcilalB was brought to Halifax, 


& then prooeoded against by two of tiic 
salvors wdio had not been paid in New- 
foundland : — Held: tho ci. had juris- 
diction, salvage constituting a lieu uiwn 
the goods saved. — The Floka (1809), 
Y. A. D. 48.— UAN. 


PART II. SECT. 11. SUB-SECT. 2.— 

A (a) ii. 

600 i. Services not salvage services — 
Blnatina rock .) — A ship having run 
aground, tlio captain employed pltf. to 
idast aw'ay rock wdiich held her. The 
operation was carried out successfully, 
pltf. olaimed salvage ; — Held : (1) al- 
though tlie removal of the rock might 


be regarded a sine qud non f(»r tho 
safety of tlie ship, it was not salvage, 
as, after the operation, tho ship Iiad to 
be towed off & navigated to a place of 
safety ; (2) tbo only justifleation for 
bringing the action in tho Admlty. 
C.’t. was that a cpiestion of salvage 
arose ; (3) pltf. having failed to prove 
salvage, tlie action might be dismissed 
wdth costs, but, the ct. having jiulsdic- 
tlon to award reasonable rejuuneratlou, 
it w'ould do so, loavijig each party to 
their own costs. The Wait (1843), 2 
Wm. Rob. 70 ; The Favourite (1844), 2 
Win. Rob. 255 ; The Chetah (1868), L. R. 
2 P. C. 205, refd.— T he Costa Rica 
( 1891), 3 Ex. C. R. 23.— CAN. 
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Paet II. — Jurisdiction in Particular Cases. 


602. Towage,] — In a salvage suit, in which 

there has been no tender made by defts., an 
Admlty. Ct. cannot, on finding that no salvage ser- 
\ice h^ been performed by pltfs. & that their 
service was mere towage, make a decree for the 
amount of towage due to pltfs. — ^T iie Strath- 
NAVEB, No. 749, poa/. 

For full anna., see S. C. No. 749, post, 

603. Services beyond what contem- 

plated,] — Where the owners of a tug contracted to 
tow a number of barges at sea for an agreed sum, it 
being part of the contract that, if the barges or any 
of them broke adrift during towage, the tug-owners 
were nevertheless to be entitled to the sum, & in 
consequence of severity of weather the voyage was 
unduly protracted, the barges broke adrift on 
several occasions, & were picked up again, <fe men 
in charge of the barges were saved from possible 
loss of life, the ct. awarded salvage on the ground 
that the services were beyond what was contem- 
plated by the parties when entering into the 
towage contract. — F ive Steel Barges, Nos. 147, 
148, ante ; Nos. 606, 613, posf. 

AnnotcUions : — Apprvd. The Leon Blum, [19151 P. 90. Retd. 

The Port Victor, 11901] P. 243, C. A. ; Tlio Veritas, [1901 J 

P. 304. 

For full anna., see S. C. No. 147, ante, 

604. Bond taken by receiver of Admiralty droits.] 

— receiver of Admlty. droits, on notice from the 
agent of salvors, detained a ship, which he after- 
wards released imder 9 & 10 Viet. c. 99, s. 19 (re- 
pealed by M. S. liepeal Act, 1854 (c. 104), s. 4), 
taking as security a bond, from two persons, as 
sureties for the master & owners of the ship & cargo, 

submitting themselves to the jurisdiction of the 
Admlty. Ct. to answer such salvage as should be 
decreed by that ct. ; &, imless they should so do, 
consenting that execution should issue against 
them, their heirs, oxors., & administrators, goods & 
chattels, wheresoever they should be found : — 
Held : the Admlty. Ct. had not jurisdiction to en- 
force the bond. — T he Baonall (1848), 3 Wm. Rob. 
112 ; 6 Notes of Cases, 542 ; 12 Jur. 1008. 

605. Distribution of salvage — ^Awarded by inferior 
court. ]^ — Where an award has been made by magis- 
trates in a cause of salvage, the parties are not at 
liberty to resort to the Adnilty. Ct. for a distiibu- 
tion, unless an application has been made first to 
the magistrates for an order of distribution, as the 
Admlty. Ct. has no original jurisdiction as to distri- 
bution of salvage awarded by magistrates. The 
Hope (1841), 1 Wm. Rob. 265 ; 1 Notes of Cases, 
110 . 

For full aims., sec Snirnxa & Navioatiox. 

(6) Liability to pay Salvage^ 

606. Persons interested.] — The liability to pay 
salvage is not confined to actual legal owners of 
property saved, but extends to those who have an 
interest in that property, which interest has been 
saved by placing the property itself in a position of 
security. — F ive Steel Barges, Nos. 147, 148,603, 
ante; No. 613, post. 

Annotations: — AppTVd. The Port Victor, [1901] P. 243, 

C. A. ; The Veritas, [1901] P. 301. Refd.The Leon Blum, 

[1915] P. 90. 

For full anus., see, S. C. No. 147, ante. 

607. Statutory limitation on jurisdiction.] — 

The Louisa, No. 775, post. 

For full anna., sec S. C. No. 775, post. 

B, Exercise of Jurisdiction, 

608. Action In rem — Or in personam.] — On ob- 
jection being taken that the only mode of proceed- 
ing for salvage was by a warrant of arrest of the 


ship, & that there was no precedent in the books 
of a monition against the owner personally; — 
Senible : the objection failed. — The Hope (1801), 
3 Ch. Rob. 215. 

Annotations: — Consd. The Elton, [1891] P. 265. Reid. 
The Scliiller (1887), 2 P. D. 145, 0, A. 

609. ,] — In case of a salvage of a ship 

afterwards given up to the master for convenience 
of proceeing on the voyage, proceedings had been 
instituted by a monition calling on the owners to 
show cause why salvage should not be decreed. The 
owners appeared under protest, & in support of the 
protest t^k objection that a suit of savage in a 
case civil & maritime should commence by arrest of 
the ship, as being a proceeding in rent ; that in the 
arts., Feb. 18, 1633, it was particularly expressed 
** that if suit shall be in Admlty. Ct. for building, 
amending, saving, or necessary victualling the sliip 
against the ship, & not against any party by name, 
but such, as for his interest, makes himself a party, 
no prohibition shall be granted, though this be done 
witnin the realm,” that for saving the ship the suit 
should originate against the ship, &; not gainst the 
OMmer. The protest was overruled. — The Tre- 
LAWNEY (1801), ,3 Ch. Hob. 216 n. *8. (\ on further 
l^rocoedings (1802), 4 Ch. Rob. 223. 

Annotations : — Consd. Tlio Francis i;: Eliza (ISIG), 2 BoiIh. 
415. Reid. Tho Schiller (1877 ), 2 W J). 1 15, C’. A. 

610, .] — ^Proceedings in ran are the 

real foundation of tlio jurisdiction, though there 
may be some cases of special circumstances where 
salvors have been allowed to proceed by monition ; 
but generally the ship <fc freight are alone liable. 
Where they can be proceeded against, the ct. is not 
disposed to regard salvors as having a right to fol- 
low cargo, as prize goods may be followed to abide 
final adjudication. — The Rapid (1838), 3 Hag. 
Adrn. 419. 

Annotations : — Mentd. The lodiiio (1844), 3 Notes of Cuses, 

4 40 ; The Samuol (1851), 17 L. T. O. 8. 204. 

J — action for salvage in the 

Admlty. Ct. can be brought either in personam or in 
rem (TjORD Alverstoxe,C.J.). — The Port Victor, 
Nos. 134, 149, ante. 

612. Action in personam — Sale of shlp.l—Where 

a vessel was assisted on the coast of Africa in being 
got off the ground Sc rcipaired, & a bill was drawn 
on the owners for salvage, the ship meanwhile hav- 
ing been sold : — Held : tho Admlty. Ct. had no 
jurisdiction. — 1'he Chieftain (1840), 2 W^m. Rob. 
450 ; 4 Notes of (’ases, 459 ; 8 L. ^J\ 440. 

Amiotation : — Consd. The Ellon, 118911 P. 265. 

613. .] — An action in personam for sal- 

vage lies against owners of the salved property, 
although it has been transferred to others before 
institution of tho suit. — F ive Steel Barges, 
Nos. 147, 148, 603, 606, ante. 

Annotations : — Folld. Tlio J’ort Victor, 11901] P. 243, C. A. 
Refd. The Loon Blum, [19151 P. 90. 

For full aiiiiM., see 8. C!. No. 147, ante. 


Sect. 12.—DROITS OF ADMIRALTY. 

Sub-sect. 1. — Unclaimed Wreck. 

Grant of wreck, see Constitutional Law ; 
Waters & Watercourses. 

A. Where Jurisdiction exists, 

614. Flotsam, jetsam & ligan — Not wreccum 
marls.] — In an action of trespass for taking certain 


e02i. Towage.h-Pltt. brou^^lit ; fuclH showed no salvajro sendees liad j constitute a 

an action in rem against a sIilp under 1 been rendered, but merely towapre per- | Thk ItULii. (1894), 4 Ji<x. c. it. 

an OATreemeut for salvage services. Tlic I vices ; — Held : ton’age services did not ' 146. — CAri. 
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Admiralty. 


SecU 12 . — Droits of Admiralty : 
B, ; sub-sect, 2.] 


Sub-sect If A, <&: 


goods which were wreck &> cast upon certain land 
within the manor & fee of H., which manor & fee, 
with wreck of the sea within it had by letters patent 
been granted by the Crown in fee to pltf .’s father, 
whose heir pltf. was, it appeared part of the goods 
were wrecked & cast upon shore within the manor, 
between high*water & low-water marks, & the rest 
of the goods were floating between high-water & 
low-water marks: — Held: (1) such goods only 
which were cast or left on land by the sea were 
wreccum marts ; (2) the Admltv. Ct. had no juris- 
diction of wreck, but it had of flotsam, jetsam & 
ligan ; (3) the King had flotsam, jetsam & ligan 
when the ship peiished or the owners of the goods 
were not known ; (4) deft, w’as entitled to judgment. 
— CoN8TABiJ3’s CASE (1001), 5 Co. Kep. 100a: 1 
And. 80; 77 K. li, 218. S. C. No. 1, ante; 
No. 

AnnotatimM:^’DiBta. Pridoaux r. Warno (1073), Freem. 
if* l^unwich Corpii. v. Skerry (1830), 1 

n (1«1»). 3 Cox, C. C. 453, 

V; ^ Schiller (1877). 2 J*. I). 145, C. A. Refd. 

R. & Waller r. Hanger (1015), 3 JIhIkI. 1 ; R. v. Forty- 
Nine OaBks of Rriindy (1830), 3 Hag. Adm. 257 ; R. v, 

Ky- Ce. (184 2), .1 Q. R. 3.33 ; R. v. Thurborn (1848), 
2 Car. & Kir. 8.11 ; Reanforl v. SwaiiHca (iorpn. (1819), 
Float, Whltton (No. 2), [18901 
I V; Olympic, 119131 p. 92, c. A. Mentd. 

Admiralty fJu,KO (1009), 13 C’o. Rep. 51; Hold v. 

J OoKlow V. Horne (1771), 
}P ’ llC'Viwin r. Klpbinston (1775), 2 Wm. RIack. 
10J7 ; I'lmryn Corpn. v. Holm (1877), 37 L. T. J3 3. 

616. Effect of touching ground.] — ^All things 

foimd derelict on the sea, whether flotsam, jetsam, 
or ligan, if they liavc not touched the ground are 
droits of Admlty. On, : if they have touched the 
ground, but arc still movc'd by the sea. — Ji. i\ 
hORTY-NiNE Casks of Brandy, No. 1, ante ; 
No. 022, post. 

Annotations : - Consd. R. v. Keyii (J87(5), 2 Ex. H. 03. 
C. (.. R. ; The Olympic. 119131 P. 92, (!. A. Refd. R. r. 
Two CasUH of TaJhnv (1837), 3 Hag. A<lm. 294 ; R. r. Le 
Pauline (lhJ5), 3 Note.s of (laacH. (HO. 

616. — .] — Thing.s floating, though be- 

tween lugh-watcr A low-water marks, not having 
touched tJie gj-ound cannot be tvrcrcum maris ; if 
fixed to land between high-water & low-water 
marks, though with some wnttir round them, they 
are wreccum mavis. If after having once touched 
land between high -water low-water marks, they 
an? again afloat, Iht^y are not necessarily wreccum 
mariSf but their legal character will depend upon 
their state at the time they were seized & secured 
into possession ; whether, for instance, the person 
who seized them as salvor was in a boat, or wading, 
or swimming. “ Wreccum maris ” is not such, in 
legal acceptation, till ii comes ashore, until it is 
witi^ l^d jurisdiction ; whilst at sea, it belongs 
to the King in his oflice of Admlty., as derelict, 
flotsam, jetsiun, or ligan. — R. v. Two Ca.sks of 
Tai^w (1837), 3 llag. Adm. 294; 0 L. T. 558. 
8. C. No. lUfl, ante; No. (521, post, 

Afinoiations :--Con8d. & Distd. The Paulino (1845), 2 Wm. 
Rol). 358. Consd. The Olympic, [1913] P. 92, C. A. 

617. Derelict — Rights of salvors.] — In derelict, 
the first occupant, if equal to the service, has a right 
of exclusive possession, subject to the rights of the 


Crown or owners. — T he Dantzic PAcraiT (1837 
8 Hag. Adm. 383. 

Annotation : — Apprvd. The Kathleen (1874), L. R. 4 A. & E. 

269. 

618. Wages.] — Two actions of wages had 

been entered against a ship on behalf of the 
late carpenter & a seaman, who had been left 
by the master at Hamburg &; sent home by the 
British consul. Before the warrants of arrest 
could be served the ship had sailed. She was 
afterwards found a derelict at sea, & upon being 
towed into Selsea the Admlty. proctor there arrested 
her, 8l she was condemned as a droit of Admlty. 
1 Will. 4, c. 25, had then been passed, enac;t- 
ing that the produce of the hereditary casual i*eve- 
nues arising from any dfoits of Admlty. should be 
made part of the consolidated fund, & by s. 12 that 
nothing therein contained should affect certain 
rights or powers, which had been or might be exer- 
cised by authority of the Crown or other lawful 
warrant, as therein specified. Tlie claims were for 
£23 7s. 4d. The proceeds were £72 : — Held : the 
amount might be i)aid out of the proceeds. — The 
Speculator (1832), 3 Hag. Adm. 330. 

619. Goods on board der^ict vessel — Salvage pay- 
able — Rights of owner,] — The 1, fell in with a mer- 
chant vessel water-logged & shattered. She w^as 
not an Englisli vessel, & had been drifting about 
the sea several months; on hoard a trunk con- 
taining various gold coins t o the value of between 
£300 & £400, some gold watches, rings, etc. &; some 
cordage & claret wt‘re found. The cordage was 
used up on board tiie (fc the claret drunk by the 
master crew ; cV; J., the master, divided the gold 
coin w'itli his crew in tolerably fair proportions. 
On an ai>plication for a monition against J, to 
sliow^ cause W'hy the propert y found on board the 
dcu’clict, or the value thereof, should not be brought 
into the registry of the ct., to be proceeded against 
as droits of Admlty. : — S amble : (1) whatever pro- 
perty is found derelict must be restored, upon pay- 
ment of a salvage, to the owner, if he appear in due 
time ; (2) if not, it must, subject to the same de- 
mand, be condemned as a droit of Admlty. J. hav- 
ing brought in the property, accompanied by an 
atlidavit as to his perfect ignorance of the law, the 
ct. condemned the property directed a moiety of 
the coin & other articles to be delivered out for a 
salvage remuneration. — Jl. v, Property Derelict 
(1825), 1 Hag. Adm. 383. 

620. Prize — Wrecked or stranded in English port.] 
— A prize taken at sea <fc wrecked or stranded in 
an English port is within tiie jurisdiction of the 
Admlty. — Turner v. Smith (1(5(58), 1 Sid. 367 ; 
82 E. R. 1161. 

621. Priorities — Previous forfeiture.] — A judicial 
sale of a vessel found at sea brought into port 
as derelict, under order of the Instance Ct. of the 
Admlty., on the part of the salvors & claimant 
(without fraud), is valid against the Crown’s right 
of seizure for T)reviou8 forfeiture incurred by 
the 8hii3 having been guilty of a forfeitable offence 
against the revenue laws, although the Crown was 
not a party to proceedings in the Admlty. Ct., other 
than by the King’s Procurator- General claiming 
the vessel as an Admlty. droit, & although no de- 
cision of dix>it, or no droit, w^as aw arded, & the sale 
took place pendente litc under an interlocutory 


PART II. SECT. 12, SUB SECT. 1.— A. 

6161. Flotsam Jetsam cC ligan —Effect 
of touching ground. \ — A loi? of wood 
floating in tho sea noiir the Khon* was 
drawn on a rock l»y « person wading into 
tho water ; another log having been 
oast upon tho beach was by the next 
tide swept out to sea, & then taken 
wliile floating. This log had been marked 
by a knife, with the object of claiming 
property In it for the grantee of wreck, 


b<'foro it was swept back to sea : — 
Held: both were droit.-* of Admlty., 
& dill not belong to the grantee [>y 
patent of wTcck on the coast. — Siwck- 
Pooj.ii r. R. (1875), I. R. 9 Eq. 619.— 


a. Enforcement of jurisdudion — Pos- 
se^ioH hg receiver-gencral of droits .] — 
Tho Admlty. CJt., although possessing 
to the fullest extent its ancient juris- 
diction in cases of wreck & droits of 


Admlty. since tho passing of Wreck 
& Salvage Act., 1846 (c. 99), is not 
bound to enforce its jurisdiction upon 
the application of the Quctni’s proctor 
when the wreck & droits ot Admlty. 
have been properly taken possession of 
by tho receiver -general of droits, ap- 

f )ointed by that Act, or his deputy 
awfully authorised. — Ha^iilton r. 
Wati’ (1851), 4 Ir. Jut. O. S. 253 
(Adm.).— IR. 
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order. The Crown should have claimed before the 
ct., either as against the ship in the first instance or 
subsequently against proceeds of sale, which were 
paid into the registry to answer claims imder the 
order of sale, or should have moved a prohibition. 
— ^A.-G. V. Nobstbdt (1816), 3 Price, 97 *, 146 
E. R. 203. S. C. No. 727, posf. 

Annotations : — Apprvd. The Scpredo (1853), 1 Ecc. & Ad. 3G. 
Refd. The Veritas, Ll‘>01 J P. 304. 

B, Where no Jurisdiction exists* 

622. Wreccum marls — Wreck cast on land.] — 

The Admlty. Ct, has no jurisdiction over any wreck 
of the soa, for that must be cast upt n land before it 
becomes wreck. To constitute wreck of the sea, 
goods must have touched the ground, though they 
need not have been left dry. — R. v. Forty-Nine 
Casks op Brandy, Nos. 1, 615, ante. 

Annotations: — Consd. It. n. Koyn (1870), 2 Ex. I>. 03, 
C. C. U. ; The Olympic, (1913] P. 92, C. A. Eefd. U. r. 
Two Ottsks of Tallow (1837), 3 Ilap:. Adm. 294 ; H. t*. Le 
Pauline (1845), 3 NoIch of (^ascs, 010. 

623. .] — Constable’s Cask, Nos. 3, 

614, ante. 


title by the forfeiture, & the ^oods becoming flotsam 
after did not purge the forfeiture.— Score v. Lord 
Admiral (1709), Park. 273 ; 145 E. R. 777. 
Annotation Distd. A.-G. 1 ?. Norstedt (1816), 3 Price, 97. 


j Sub-sect. 2. — Goods of Pirates. 

i 630. Forfeiture on conviction — Restoration to 
j owner.] — By his patent the admiral has hona 
■ piratarum : — Held : [ 1) these meant the iflrate’s 
! proper goods, & not goods which the pirate had 
stolen from others ; (2) such goods must be restored 
to their owners, if claimed, otherwise they were 
forfeited to the King. The pirate ought to be 
, attf anted of piracy before forfeiture of his own 
I goods to the admiral. — I’rinston v. Admiralty 
1 Court (1615), 3 Bulst. 147 ; 81 E. R. 126. 

! Annotations : — Consd. The Panda (1842), 1 Wm. Hob. 423. 
I Refd. Thu Horoiilus (1 81 9), 2 Dodti. 353 ; H- v. MoCMoverty 
j (1873 ), L. H. 3 P. a. 073, P. C. 


For full anns., sec 8. C. No. 014, an/r. 

624. .] — R. V. Two Casks of Tallow, 

No. 106,016, ante. 

For full aims., see S. C. No. 010, ante. 

625. .] — A ship cannot be considered 

wreccum marts, nor the claim of the lord to wreck 
sustained, unless at time of talking posse.ssiori she is 
cither on the actual sliore itself, or left liigli & dry 
on land. Priority of seizure is a fact of no import- 
ance in determining whether proi)criy be u reck of 
the sea, or a droit of Admit y. 

Where a vessel stranded within low-water mark 
was taken possession of by the baililf k the lord of 
the manor, not at low-water, but when the tide ivas 
in to the extent of some feet, on a claim being made 
to proceeds of sale : — Held : ( I ) the vessel was not 
tvrecummaris,h\it a droit of Admlty. ; (2) tlie lord’s 
claim must be dismissed. — The Pauline (1845), 2 
Win. Rob. 358 ; .‘1 Notes of Cases, 616 ; 0 Jj. T. 
558 ; 9 Jur. 286. S. C. No. 107, ante. 

626. Property in possession of receiver of droits.] 
— Where a vessel had become derelict, but was after- 
wards recovered by the owners, <& taken possesskm 
of, under Wreck A Salvage Act, J8 J0 (c. 99), by the 
I'eceiver of droits, who refused to relinquish posses- 
sion until his charges were ])aid, tlie ct. declared it 
had no power to interfere, having no jurisdiction 
over the receiver. — 1’he Tritonia (1847), 2 Wm. 
Rob. 522 ; 5 Notes of Cases, 110 ; 8 L. T. ( 3 . S. 348. 

627. aV. P. The Deretact Iron (1851), 15 Jur. 
300. 

628. Goods derelict at sea — If enemy property — 
Prize.] — During the Russian war one of H.M. shiyis 
of war, on her jiassage to O., fell in with & took pos- 
session of a raft of timber, having the Russian im- 
yierial mark painted on the several spars composing 
same : — Held : such timber must be condemned as 
a droit of the Crown, & not a droit of Admlty. — 
The Raft op Russian Timber (1859), 6 Jur. N. S. 
1109. 

629. Priorities — Previous forfeiture.] — A ship 
was seized by the admiral’s officers as a perquisite 
& afterwards seized by a Custom-house officer, as 
forfeited imder French Prohibition Act ; he ex- 
hibited an information, & moved for a prohibition, 
which was granted. Ward, O.B., cited a case in the 
time of Lord Hale, where goods were put on board, 
duty not bein^ paid, & carried to sea &; became 
flotsam ; a suit was commenced in the Admlty., 
who have jurisdiction of flotsam ; & upon an in- 
formation in the Exch. for forfeiture, in regard of 
the fact that they were shipped before duty paid, 
a prohibition was granted; for the Crown had a 


I 631. Position where ownership doubt- 

' ful.] — Properties found in j)ossession of con- 
victi^d pirates, & clearly belonging to i)irates, are 
I droits of Admlty. Proi)erties found in possession of 
, I)irates, <te belonging to other persons, are not droits 
of Admlty. 

JMoney taken on board a piratical vessel, not 
proved to belong to j>irates, & not claimed, nor 
' shown by j)roof or reasonable i)resumf>tion to he 
I prof)erty belonging to others : — Held : hona 
piratarum &> droits of Admlty. — T he Panda (1842), 

! 1 Wm. Rob. 423 ; 1 Notes of Cases, 603. 
j 632. Goods recaptured — Unclaimed — Bona 
vacantia.]— Goods recaptured from pirates, if un- 
claimed, belong to the King in his office of Admlty. 
as hona vacatdia . — The Marianna (1835), 3 Hag. 
Adm. 206. 

633. Restoration to original owners— -After for- 
feiture.] — Property found on board a pirate ship, 
condemned as droits of Admlty., was granted to the 
original owners upon a memorial to the Crown. — - 
The Helen (1823), 1 Hag. Adm. 142. 

634. Restitution — Action in Admiralty.] — A 
j)iraiti is triable by the Admlty. Ct. for restitution 
of property, but for his life is triable by the Com- 
mission of Oyer, etc. — Adams’ Case (1625), Lat. 
47 ; 82 V:. K. 2(i8. 

635. .] — The Admlty. (^t. has autho- 

rity to entertain a civil suit for restitution of goods 
piratically taken on the high seas. — The Hercules 
(1819), 2 Dods. 353; 1 Hag. Adm. 143. H. C. 
No. 6 41, post. 

Annotations: — CoilSd. It. w. MeCloverty (1871), 8 Moo. 

J*. <). (’. N. S. 43, F. (’. ; MerHuy DocIch &, Harbour Board 

r. Turner. 11893] A. C. 408. 

636. Action against purchaser.] — ^A 

libel will lie in the Admltjr. Ct., against the vendee 
j ui)on land, for goods inraiically taken at sea. — 
Anon. (1.599), Cro. Eliz. 685 ; 78 E. R. 921. 

I Annotations : — Consd. The Hercules (1819), 2 Dods. 353. 
i Refd. H. V. Broom (1697), 12 Mod. Hop. 134. 


637. S. P. Radley v. Egglesfield (1670), 
2 Saund. 259 ; 85 K. R. 1050 ; sub nom. Radly 
& Delbow V. Eglesfield & Whital (1671), 1 
Vent. 173; suh nom. Radly v. Whitwell 
BCCT..ESFIELD (1671), 2 Keb. 828; sub nom. Ridley 
V. Egglesfield (1671), 2 Lev. 25. S, 0. No. 158, 
ante. 


Annotations : — Coned. R. v. Broom (1697), 12 Mod. ReP; 
134; Shcnnoulin v. Sands (1697), 1 » 

KlKdon r. Hodges (1698), 12 Mod. Rpp. 240 ; 
e. Bdon (1781), 2 Dour. K. B. 5»4 : The 
2 Dods. 363; The Telcgrafo 'u* lF*5tauraclon (1871 ) 


L. K. 3 P. C. 673, P. C. 
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8 ecU 12 » — Droits of Admiralty: 8uh-8eci.2. Sects. 

13, 14, 15 cfc 1 0.] 

638. .1 — In the case of a prohibi- 

tion, prayed to the Adrrilty. Ct . ; — Held : if a pirate 
takes goods upon tiie sea, & sells them, the property 
of them is changed no more than if a thief upon 
land steals them, & sells them. — Greenway & 
Baker’s Case (1612), Godb. 193 ; 78 E. II. 117. 

AnnoUiiion : — Refd. The Hercules (1819), 2 Hods. 353. 

639. ,] — Prohibition does not lie 

where the owner of g[oods taken by pirates seeks to 
recover them civilly in the Admlty. Ct. from a pur- 
chaser. — It. V. Marsh, No. 121, ante. 

640. None, if ship bona fide purchased.] — 

Though goods piratically taken cannot be trans- 
ferred to a third party as against their legitimate 
owner, yet that rule does not apply to a ship belong- 
ing formerly to a pirate, as the taint of piracy does 
not, in the absence of conviction or condemnation, 
continue, like a maritime lien, to travel with the 
ship through her transfer to various owners. 

A ship was arrested by the Crown in Tortola, on a 
charge of piracy. The affidavit which led to the 
warrant of aiTest alleged that the ship was bought 
at S. in Hayti, from a British subject by the 
revolutionary Govt, of Hayti, & that the ship, 
having been equipped as a ship of war, was after- 
wards employed in acts of hostility. The ship had 
been sold by public auction, six months before 
seizure, to a bond fide purchasc^r, a British subject. 
The Vice-Admlty. Ct. of Tortola sustained a protest 
to the jurisdiction of the ct. & decreed restitution 
of the shij) but without costs or damages. On 
appeal : — Held : there was no authority to be 
derived from principle or precedent for a ship, sold 
by public auction to a bond fide innocent purchaser 
before any proceedings had been taken on the part 
of the Crown against the ship, being afterwards 
arrested A condemned on account of having been 
engaged previouiiy in piratical acts. — The Tele- 
ORAFO OR Restauracion (1871 ), L. R. 3 P. C. 673 ; 
8 Moo. P. C. a. N. S. 43 ; 40 L. J. Adm. 18 ; 24 
L. T. 748 ; 20 W. R. 242 ; 1 Asp. M. L. C. 63 ; 17 
E. R. 229, P. C. 

641. Arrest.] — The ct. may decree warrants to 
arrest the proceeds of the cargo of a foreign ship, 
unlawfully & piratically taken possession of on the 
high seas. — The Hercules, No. 635, ante. 

For full aniiB., see S. C. No. 635, aiitc. 


Sect. 13~-F0RFEITURE, ETC. 

642. Illegal colours.] — ^A warrant of arrest will be 
panted against the master of a private ship of war 
for wearing false colours, as a warrant of course. — 
The Minerva (1800), 3 Ch. Rob. 34. 

648 . .}-~A master of a British merchant ves- 

sel was condemned in the penalty of £60, & in costs, 
for wearing illegal colours, a red pennant at the 
main peak of his merchant steam vessel, near the 
Douro, on the coast of Portugal. — R. v. Benson 
(1833), 3 Hag. Adm. 96. 

644 , .} — A British merchant ship was 

boarded, having an ensiro with the St. George’s 
Cross, etc., colours other man those legally worn by 
merchantmen. A warrant of arrest was directed 
to issue agahist the master, upon affidavit of the 
facts in lieu of declarations in support of them. — 
R. r. Ewen (1856h 2 Jur. N. S. 464. 

645. Contempt — ^Failing to salute H.M. ship.] — 
A warrant of arrest will issue against the master 
of a merchant schooner for contempt in passing 


one of H.M.’ 8 ships without striking or lowering 
her royal, being the uppermost sail she was then 
carrying. — The Native (1829), cited 3 Hag. Adm. 
97 n. 

646. Concealment of British character — Nominal 
transfer to foreign flag.j^Where a British subject, 
owner of a British ship, by a representation to 
the collector of customs at the port of registry that 
his ship has been sold to foreigners procures the 
closing of the registry, & sails her under a foreign 
flag, whilst he continues to own her & to receive the 
proflts of working her, doing such acts with the in- 
tent to conceal her British character from the offi- 
cers of customs, & prevent her seizure as unsea- 
worthy, he commits an offence against M. S. Act, 
1864 (c. 104), 8. 103, by reason of which his ship is 
liable to, & will be condemned to, forfeiture to Her 
Majesty. — The Sceptre (1876), 35 L. T. 429 ; 3 
Asp. M. L. C. 269. 

647. Subsequent bon^ fide purchase 

immaterial.] — The forfeiture incurred under M. 8, 
Act, 1854 (c. 104), s. 103, accrues at the time of the 
illegal & fraudulent act, & a subsequent seizure 
relates back to the date of the act constituting the 
cause of forfeiture, &> this is so even as against a 
bond fide purchaser without notice of such act. 

The A., with the consent of the British owners, 
sailed under the Belgian flag in 1874. In 187 6 deft, 
bought her bond fide, & for valuable consideration. 
The sliip was claimed as forfeited to the Crown 
under the above Act. Deft, pleaded his bond fide 
purchase for valuable consideration. Pltf. de- 
murred : — Held : such sale was of no effect as 
ajgainst the prior forfeiture which accrued at the 
time of the act of sailing under foreign colours. 
The original British owners, who were added as 
defts. by order of the ct., A who had not appeared, 
were condemned in costs.— The Annandale (1877), 
2 P. D. 218 ; 47 L. J. V. 3 ; 37 L. T. 139 ; 26 W. R. 
38 ; 3 Asp. M. L. C. 489, 0. A. .S'. C. on further 
I)roceedings, 37 L. T. 364, 

Annotation : — Refd. The Polz(*atb, [1916] P. 241, C. A. 

648. Breach of Foreign Enlistment Act, 1870 
(c. 90), s. 8.]~— A French ship of war captured in the 
English Channel a Prussian ship as prize of war. 
A prize crew under a French naval omcer was put 
on board. The prize ship being driven by stress of 
weather into the Downs, anchored within British 
waters, A after lying there two days the French 
consul at Dover engaged an English steam-tug then 
lying in the Downs to tow the captured ship from 
British waters to a port of the captors, A under 
such agreement the tug towed the prize to Dunkirk 
Roads : — Held : (1 ) the engagement by the owners 
of the tug for the express purpose of towing the 
detached prize crew, its prisoners A prize vessel, 
speedily A safely into French waters, where the 
prisoners A prize would be taken charge of by the 
French authorities, A the prize crew set free, was 
dispatching a ship within the above sect., for the 

B ose of taking part in the naval service of a 
jerent ; (2) the tug must be condemned as a 
forfeiture to the Crown. Qu. : whether the Admlty. 
Ct. has power under the above Act to cendenm the 
Crown in costs. — The Gauntlet (1872), 8 Moo. 
P. C. C. N. S. 428 ; L. R. 4P. C. 184 ; 26 L.T. 45 ; 
20 W. B. 497 ; 1 Asp. M. L. C. 211; 17 E. R. 
373, P. C. 

Annotation : — Retd. Paimer v, HutchinBon (1881), 6 App. 
Cas. 619, C. A. 


Sect. 14.— BOOTY OF WAR. 

See Prize Law A Jurisdiction. 
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Sect. 16.— SLAVE TRADE, ETC. 

See Criminal Law & Procedure ; Trade & 
Trade Unions. 


Sect. 16.— MISCELLANEOUS. 

649. Appellate Jurisdiction.] — Semble : the 
Admlty. Ct. may exercise an appellate jurisdiction 
in a matter over which it has no original jurisdic- 
tion. — The Dowse, Nos. 1737, 1788, post . 

Annotations: — Consd. Sirapeon i\ IUuch (1872), L. 11. 7 

C. P. 290. FoUd. AUen r. Garbutt (1880), « Q. B. D. 105. 

Consd. R. V. city of Loudon Court Judge, [1892] 1 Q. B. 

273, C. A. 

For full anus., see S. C. No. 1 737, post. 

650. Application of equity. j^Although in the de- 
cision of cases properly within the jurisdiction of 
the Admlty. Ct. equitable considerations ought to 
have weight, yet that ct. has not jurisdiction to do 
all that an Equity Ct. might do, in suits instituted 
by persons, suing either for themselves or on behalf 
oi themselves & others, for administration of assets 
or dMribution of a common fund. 

Where the owners of a vessel & part of the cargo, 
lost in a collision, brought an action in the Admlty. 
Ct. against the damaging vessel, & obtained a decree 
for condemnation of the ship, referring the amount 
of damages to the registrar &; merchants who were 
to report them ; & on the same day the decree was 
pronounced the owners of the remaining portion 
of the cargo brought an action against the damag- 
ing vessel, & applied to the ct. to be let in to par- 
ticipate rateably in the proceeds of the condemned 
ship remaining in the registry: — Held : (1) the 
Admlty. Ct., in such circumstances, had no juris- 
diction to decree a rateable distribution, & thereby 
take away the priority of the prior peiene ; (2) the 
decree for damage & reference to the registrar & 
merchants was a definitive sentence. — The 
Saracen (1847), 6 Moo. P. C. C. 56 ; 13 E. R. 604. 
S. C. No. 61, ante ; Nos. 1227,1491, post 

Annotations The Clara (1855), Sw. 1. Consd. The 

DoHdemona (185G), Svv. 158. Expld. The Marklaud 

(1871). L. II. 3 A. & K. 340 ; The Africano (1894), 63 

Ju J. J». 125. 

651. Beaconage.] — ^An action to recover beacon- I 
age should be brought in the Admlty. Ct. although j 
the profits of the beacon belong to the admiral. — 
Crosse v. Diggs (1663), 1 Sid. 158 ; 82 E. K. 1030, 

Flout WhlUon (No. 2), [1895] 

652. Breach of charterparty — Before shipment.] 

— The Admlty. Ct. has not jurisdiction over breach 
of a stipulation in a charterparty with regard to 
acts to DC done before the goods are shipped. 

A ship was chartered to proceed to a port abroad 
& there take in cargo. The charterers instituted a 
suit against the ship, & in their petition alleged, ! 
inter alia , that the master of the ship improperly 
refused to proceed with the ship to the agreed port 
of loading & proceeded with her to another port : — 
Held : (1) such conduct on the part of the master 
did not constitute a breach of duty or breach of 
contract within Admlty. Ct. Act, 1861 (c. 10), 
s. 6 ; (2) the ct. had no jurisdiction to entertain 
any ckdm for damages arising therefrom. — The 
Dannbbrog (1874), L. R. 4 A. & E. 386 ; 44 L. J. 
Adm. 21 ; 31 L. T. 759 ; 23 W. R. 419 ; 2 Asp. | 
M. L. C. 462. ‘ 

653. Claim for damages— In personain,]— 

The Admlty. Div. has jurisdiction to entertain a 
claim in personam for damages for breach of a 
charterparty. — ^Thb Cheapside, No. 967, post . 

For full anno., sec S. O. No. 067, post. 

654. Exception to Jurisdiction.] — If an exception 
is taken to the juris^ction of the ct. it can omy be 


sustained by the allegations contained in it. In 
order to decide the question raised by the excep- 
tion, the ct. must necessarily examine the grounds 
laid before it by the exception itself, & rule whether 
they are well founded in law ; if the exception does 
not set forth good & valid grounds on the face 
of it, it will bo overruled. — The Evangeline, 
No. 851, post 

Appearance under protest, see pp. 166, 167, pas/. 

655. General average.}— The Admlty, Ct. has not, 
os an ordinary rule, jurisdiction in cases of general 
average, because it has not the power to bring all 
parties interested before the ct. — Constancxa 
(1840), 2 Wm. Rob. 487; 4 Notes of Cases, 677; 
10 Jur. 845. 

Annotations: — Consd. The Oalam (1863), Brown. & Lush. 
167. Refd. The Daring (1868), L. li. 2 A. & K. 260. Mentd. 
The BonaroH (1850), 14 -Jur. .581 : WorfLrop v. Groat 
Yarmouth Stoam Oarrying Co. (1889), 43 Ch. D. 241. 

656. .] — A right to general average contri- 

bution from a ship after adjustment gives the cargo- 
owners no lien on the ship by the law maritime. — 
The North Star, No. 314, ante ; No. 1253, post . 

Annotations: — Consd. The Galam (1863), Brown. & Liisli. 
167. Refd. The Daring (1868), L. R. 2 A. & E. 260. 

For full anus., sec S. 0. No. 1253, post. 

657 . How far cognisable in Admiralty.] — 

An Admlty. Ct. will not interfere to enforce a lien 
for general average which does not depend on 
possession or to adjust the rights which grow out of 
it. But where a clear legal right of lien is proved in 
the Admlty. Ct. to exist, the ct. will not dispose 
of the property without regarding it. Thci posses- 
sory lien for general average of the captain will 
be supported when it arises incidont^illy in the 
rogress of a cause over which the ct. properly 
as jurisdiction. — ^T he Galam, Cargo Ex (1863), 

2 Moo. P. C. C. N. S. 216; Brown. & Lush. 167; 

3 Now Rep. 254 ; 33 L. .T. P. M. & A. 97 ; 9 L. T. 
550 ; 10 Jur. N. 8. 477 ; 12 W. R. 495 ; I Mar. 
J.. C. 408 ; 15 E. R. 883, P. C. 8. C. No. 690, 
post . 

Annotations : — Consd. Tho Daring (1868), L. R. 2 A. & E. 
260. Distd. T])« VoriiaH, 11901) P. 301. ConSd. Thn 
Hnrfarmni (191.5). 114 L. T. 46. Mentd. Tho Bahia (1861), 
Brown. & Lush. 292 ; Tho .Soblomston (1866), L. U. 1 
A. Sc E. 293. 

658. ElXect of Judicature Act, 1873 (c. 66),] 

— Semble: since the above Act the Admlty, Div. 
has acquired a right to entertain a claim for a 
general average loss which the Admlty. Ct. did not 

ittwxt i ^ (inte. 

puL.'>u<*iAUC7 yjL \yvy . xxu.iiiil;y. U uriOUieblUIi .A.CL, 

1868 (c. 71), 8. 9, application may be made to the 
Admlty. Ct. for an order to institute in that ct. 
proceedings which might have been taken without 
^reement in a cty. ct., & the Admlty. Ct. wiU, if 
it sees fit, make such order. — ^The Bengal (1869), 
L. R. 3 A. & E. 14 ; 21 L. T. 727 ; 3 Mar. L. C. 
316. 

660. .] — When there are circumstances 

rendering it advisable that an action which a c^. ct. 
h^ jurisdiction to try under Cty. Cts. Admlty. Juris- 
diction Act, 1868 (c. 71), s. 3,snould bo commenced 
in the Admlty. Ct., such as the necessity for a com- 
mission abro^, that ct. will grant leave for a writ 
to issue under ss. 3, 9, of the above Act, though the 
cause of action may be of less amount than the 
limit of tho cty. ct. jurisdiction. In such a case 
notice of the order made by the ct. should be given 
when the writ is served. — Ellis & Co. v. General 
Steam Navigation Co., Ltd. (1878), 38 L, T. 570 ; 
3 Asp. M. L. C. 681. 

661. Jurisdiction by transfer — County court — 
Demurrage.] — The Admlty. Ct. may, by transfer 
from a cty. ct., acquire jurisdiction in a cause upon 
a question of demurrage, as to which the ct. nas 



158 Admibalty. 


8fcU 10. — MiscelUmeom. Part III, Sect. 1 : Suh- 
sect 1, A. (a) cfc (b).] 

no original jurisdiction* — ^T hb Swan, No. 887, 
poai. 

Annotations : — Oonid. Simpson v. Blues (1872), L. R. 7 C. P. 
290. Diftd. 11. V, Southend (bounty Court Judgre (1884), 
13 Q. B. D. 142, Reid. Gunnestad v. Price, Fullmore v. 
Walt (1875), L. R. 10 Exoh. 66 ; The Montrosa, [1917] P. 1. 

662. Damages for breach of charter- 

party.] — ^The Admlty. Ot. may, by transfer from a 
cty. ct., acquire jurisdiction to hear & determine 
an action in rem for damages for breach of charter- 
party, although the action could not have been 
instituted in the Admlty. Ct. originally. — The 
Montrosa, Nos. 880, 1710, post , 

663. Conditions of.] — Where a cause of 

necessaries is instituted in a cty. ct. under Cty. Cts. 
Admlty. Jurisdiction Act, 1808 (c. 71), & is trans- 
ferred under s. 8 to the Admlty. Ct., & the petition 
of pltf. shows the claim to bo based on a bottomry 
bond (the cty. ct. having no jurisdiction over bot- 
tomry bonds), the ct. will reject the petition. 


Semble : where a suit is instituted in a cty. ct. over 
which that ct. has no jurisdiction, the Admlty. Ct. 
cannot acquire jurisdiction by transfer, even if it 
has original juriMiction in such suit. — The Elpis, 
Nos. 888, 1721, pose. 

For full anus., see S. C. No. 888, post. 

664. Interpleader.] — ^Where two actions are 
brought against a ship for non-delivery of cargo by 
two persons claiming adversely to each other: — 
Semble : the Admlty. Ct., if applied to, has power 
to relieve the ship from the cost of resisting at the 
same time two conflicting demands. — The Argen- 
tina (1867), L. R. 1 A. & E. 370; 16 L. T. 743; 
2 Mar. L. C. 629. 

665. Process.] — A person committed by the 
Admlty. in execution is not removable into Q. B. 
to answer an action to be brought there. — Keach’s 
Case (1702), 1 Salk. 351 ; 91 E. R. 307. 

666. .] — The Bon Francisco, No. 60, 

ante ; No. 978, post. 

For full uuns., see S. C. No. 978, post. 
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Sect. 1.— ACTIONS IN REM. 

Sub-sect. 1. — Writ of Summons. 

A, Smce the J udicaturc Acts, 

{a) In Ucneral, 

667. Writ — Amendment — Discretionary.] — Pltf., 

having brought an action in rem against a yacht 
purchased by d(^ft., in respect of wages due from 
ler former owner, brought a second action in rem 
against the yacht in respect of necessaries suj)plied 
to the former owner : — Held : (1) the second action 
was misconceived, not being an action in rem ; (2) 
leave to amend the writ in the second action must 
be refused by the ct. in the exercise of its discretion, 
as by amending the writ in the first action pltf. 
could obtain all relief to which ho was entitled. — 
Kennerley V, The Olga (Owner) (1898), 42 
Sol. Jo. 792. 

668. Increase of amount.] — Where, in 

a salvage action in rem, pltfs. on their wTit claimed 
£6,000 Sc defts.’ solr. gave an undertaking to put in 
bail for that amount, the ct., having awarded 
£7,500, allowed pltfs., before the decree was drawn 
up, to amend their writ by altering the sum of 
£5,000 as therein claimed to £8,500. — The Dic- 
tator. 11892] P. 64 ; 61 L. J. P. 72 ; 66 L. T. 
863; 7 Asp.M L. 0. 175. 

FoUd. Tho Alert (1891), 72 L. T. 124. 

669. Parties — Misdescription of plaintiff — Title 
of action. J — In an Admlty. action in rem for damage 
to cargo, the writ was issued in the name of a firm, 
Sc indorsed “pltfs., as owners of goods laden on 
board the carrying ship, claim compensation. 
The owners of the carrying ship appeared as defts., 
gave bail, Sc on their demand for particulars of 


names A addre.sses, pltfs. gave the name of a single 
individual residing in Paris, trading under the 
firm name at a London address. Defts. applied 
for security for costs, &, on this application being 
refused, moved to set aside the writ on itio ground 
that under R. S. C., O. 48a, r. 1, the firm in the 
name of which the wuit was issued must consist of 
two or more persons : — Held ; ( 1) as the indorsement 
on the WTit stated that pltfs. sued as “ owners ” 
of the cargo, the practice in Admlty. would have 
been satislied if the word “ owners “ had ajificared 
on the face of the writ ; (2) the mistake was a mere 
“ irregularity ” which could be cured by leave to 
amend under R. 8. C., O. 70, r. 1 ; (3) as defts. had, 
by api dying for security for costs, taken a fresh 
step after knowledge of the irregularity, they were 
precluded by ibid,, r. 2, from taking advantage of 
the irregularity. 

The Admlty. })ractice as to the title in an 
action in rem for damage to cargo is not abrogated 
by the rules of procedure under Jud. Acts 
(Jeune, P.). — The Assunta, [1902] P. 160 ; 71 
L. J. P. 75 ; 86 L. T. 660 ; 50 W. R. 544 ; 18 
T. L. R. 570 ; 9 Asp. M. L. C. .302. 

670. Addition of parties — Rights of added 

parties affected.]— Pltfs. commenced an action in 
rem under Fatal Accidents Act, 1846 (c. 93), in 
respect of loss of life by collision at sea. It was 
held the Admlty. Ot. had no jurisdiction in such 
actions, Sc pltfs. applied to add as defts. the owners 
of the wrongdoing ship personally: — Held: (1) 
under R. S. C., O. 16, r. 11, proceeding against 
the parties proposed to be added womd only be 
deemed to have commenced from the date of 
service upon them of tlie writ of summons, & hence 
the action w^ould not have been commenced against 


PART HI. SECJT. 1, SUB SKCT. 1.— 

A (a.) 

667 i. Writ — IMorsement — Jetton for 
personal injuries ,] — In an action for 
damagOB through negUgenco a claim 
under M. S. Act, 1894 (c. 60), s. 207, for 


expenses incurred in hospital cannot 
be included in the same indortieiuc nt of 
the writ. — Wyman v . Thk Duaut 
Castle (1889), 6 Ex, C. R. 387.—CAN. 

667 ii. Amount fnrolwd.l — 

In on action by the managing onmer of 


a ship against his co-owner Semble : 
the indorsement on the writ need not 
show tliat th(3ro was any dispute as to 
the amount involved. — H all v . The 
Seaward (1892), 3 Ex. C. K. 208, — 
GAN. 
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them within the time provided by the Act ; (2) 
the ct., being of opinion that it had no power to add 
parties as defts. tn personam in an action in rem^ 
ought not to make the order merely because the 
objection as to time was an objection which ought 
strictly to be taken at a later stage. — The Bowes- 
PJELD (1884), 61 L. T. 128 ; 6 Asp. M. L. C. 265. 

671. .] — Pltfs., owners of a s.s., 

issued a writ in rem against the owners of, & parties 
interested in, another s.s. for damage by collision. 
The owners of the other s.s. appeared, & statements 
of claim, defence & counterclaim were respectively 
delivered, the defence including an allegation of 
compulsory pilotage. Pltfs. then applied to the 
district registrar for liberty to add, as a deft., the 
pilot who was compulsorily in charge of the other 
s.s. at the time of the collision. The registrar 
refused the application ; but on appeal to the 
Admlty. Div. pltfs. obtained the order on the ground 
that no difficulty would result from engrafting 
a claim in personam on an action in rem : — Held : 
assun)ing there was jurisdiction, the order ought 
not, as a matter of discretion, to be made, as the 
trial of the action might thereby be embarrassed. — 
The Germanic, [18961 P. 84 ; 06 L. J. P. 53 ; 73 
L. T. 730 ; 44 W. R. 394 ; 8 Asp. M. L. C. 
116, C. A. 

Annolaiion -Distd. The Chcapyiik*, [1901] P. .‘{99, C. A. 

672. Damage to cargo — Real owners.] 

— A collision occurred between two Norwegian j 
ships, the h\ & the C., in the North Sea, the cargo i 
on board the P, was damaged. Tlie C, was arrested 
upon arrival in England by ph fs. alleging they were 
the owners of the cargo on board the P, A )>re- 
liminary objection was taken that pltfs. were not 
the owners of the cargo, &; this objection was held 
to be good, A the 6'. was ordered to be released. An 
application was then made to add the real owners 
of the cargo as ]>ltfs. ; — Held : the ct. had jurisdic- 
tion so to do. — T he CiiARrAVJTE (1007), 23 T. L. R. 
750. 

673. Joinder of plaintiffs — Separate causes 

of action.] — The practice wliich existed in the 
Admlty. Ct. before Jud. Acts, permitting several 
pltfs. to sue collectively, has not been affected or 
altered by the Jud. Acts or Uui rules made there- 
under. 

Pltfs., the owners, masters, & crews of four 
steam-tugs, issued a writ of summons in rem 
in the Admlty. Div. claiming reward for alleged 
salvager services rendered to a ship, her cargo, & 
freights. The owners of tlie ship, & cargo, appeared 
as (lefts., under protest, & moved t>o set aside the 
writ, or, in the alternative, to strike out all pltfs., 
except one, on the ground that their causes of 
action were separate & distinct ; — Held : the 
motion must be dismissed, the practice in Admlty., 

;is to parties to the suit, & joinder of causes of 
action, not being affected by R. S. C., O. 16, r. 1 , & 

O. 18, r. 1, as interpreted by Smiirthwaiie v. //mi- 
nay, [1894] A. C. 494. — The Marechae 8uchet, 
[1896J P. 233; 65 L. J. P. 91; 74 L. T. 789; 
45 W. R. 141 ; 12 T. L. R. 510 ; 8 Asp. M. L. C. 1.58. 

(5) Service of Wrii, 

674. Mode of service — ^How far effective.] — The 

rules of the Supremo Ct. of .Judicature as to service 
of writ of summons in Admlty, actions in rem arc 
to be strictly followed. Service of the wit on the 
cjaptain of the ship on board & nailing of the war- 
rant of arrest on the mast are not sufficient notice 
of a suit in rem against the ship to all whom it may 
concern. — T he Marie Constance (1877), 37 L. T. 
366 ; 3 Asp. M. L. C. 505. 

675. Access to cargo.] — There is no power 

in an action in rem to issue either the wiit of sum- 
mons or the warrant to arrest cargo & freight unless 


there is access to the cargo, except that in the case 
where access is refused service may be effected on 
the custodian. — The Kaleten, No. 700, post. 

676. Foreign shlp—Service on consul not 

sufficient.] — ^A foreign ship, after coming into col- 
lision with pltfs.* pier, became a total loss, & the 
foreign vice-consul, acting as agent of the owners, 
sold the wreck & stores, having previously given 

Itfs. an undertaking on behalf of the owners to 

old the proceeds of the sale until the question of 
liability for damage to the pier was determined. In 
an action in rem against the owners, pltfs. served 
the writ upon the vice-consul : — Held : the service 
was bad. — T he Fornjot (1907), 24 T. L, R. 26. 
Annotntian : — Apia. Tho Kalcton (1914), 90 T. L. K. 572, 

P. 1). 

677. By whom effected — Solicitor’s clerk.] — ^In an 

action in rem the writ of summons was served by a 
clerk in the employment of pltfs.* solrs. in the rnan- 
ner prescribed by the rules, namely by affixing it to 
the mast of the vessel, no appearance was entered, 
& the action came on for jud^ent by default under 
R. S. C., O. 13, rr. 12, 13. affidavit of service 
of the writ was made by the solr.’s clerk who had 
served such writ : — Held : (1) service of a writ in 
rem by a solr. or his clerk, & not by the marshal or 
his substitute, was a valid service ; (2) the affidavit 
was sufficient. — The Solis (1885), 10 D. 02 ; 34 

L. J. P. 52 ; 52 L. T. 440 ; 33 W. K. 059 ; 5 Asp. 

M. L. C. 368. 

678. .] — The Nauttk, No. 079, post. 

For full aruiR., sec S. C. No. C79, post, 

679. Effect of service — ^Arrest unnecessary.] — A 
writ in rem was duly served within tiio jurisdiction 
by nailing it to the mast of a fovoign vessel pro- 
ceeded against for damage to cargo, & a warrant 
for her arrest was issued, but, before it could bo 
served, the master clandestinely put to sea. On 
motion for judgment by default : — Held : the (^t. 
had jurisdiction to pronounce judgment, for, 
though according to the ordinary ])ractice, tlie pro- 
perty proceeded against must bo under the arrest 
of the ct., still the service of the wi it by which ac- 
tions in rem are now <;ominene<id is notice to ail 
persons interested in the jjrojxjrty of the claim in- 
dorsed on the writ, A has tiie same effect, so far as 
notice is concerned, as service of the warrant under 
the former jiractice. — The Nautik, [1895] P. 121 ; 

04 L. J. P. 61 ; 72 D. T, 21 ; 43 W. R. 703 ; 7 Asjj. 
M. L. C. 591 ; n R. 710. S. 0. No. 678, avte. 
Annotation -Refd. T1 j(j MoBsioano (191(5), 92 T. L. ]{. 519. 

680. On whom effected — Default actions — Regis* 
trar— Amended writ.]— After a vessel lias been sold 
under an order of the judge of tiie Admlty. Div., & 
the proceeds are in the registry, no owner having 
ap])eared, the writ in an action against those jiro- 
ceeds, whetiier original or amondiHl subsequent to 
the sale, must be personally served on the registrar. 
An amended writ must in all cases be served in tho 
same way as an original writ would be in similar 
circumstances. Whe^re a w rit is served on tho regis- 
trar to render the service good, R. S. C., O. 9, r. 13, 
must be strictly adhered to. 

In an action in rem for necessaries supplied a 
writ was served on the ship, but the owners did not 
appear. The sliip was sold & the proceeds brought 
into ct. in a previous action. Pltfs. in the second 
action then amended their writ by adding a claim 
as rntgees. ; — Held: the amended writ making a 
new claim must be served on the registrar & in- 
dorsed with tho date of such service according to 
R. S. C., O. 9, r. 18, & not merely delivered to him 
to be filed. — The Cassiopeia (1879), 4 P. D. 188 ; 

48 L. J. P. 39 ; 40 L. T. 869 ; 27 W. R. 703 ; 4 
Asp. M. L. C. 148, C. A. 

Annotations : — Distd. Holland v- Leslie, (18941 2 Q* 

(). A. Consd. & Ezpld, Jumuica 11 y. Co. r. Colonial Bunk, 

[19951 1 Cii. 977, C. A. 
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8eci» 1. — Actions in rem : Suh-seci, 1, A, [h) & B. ; 
suh-sect 2, A, (a),] 

681. Affidavit o! service unneces- 

sary. having on the order of the master of 
the French ship B. supplied necessaries, issued after 
the sale of the ship m another action a specially 
indorsed writ in rem against the B, or the proceeds 
of sale of the vessel then in ct., claiming £26 for the 
necessaries supplied, & £3 3.9., or such as might bo 
allowed on taxation, for costs. The writ was 
served on the registrar, who indorsed it with an 
acceptance of service. Pltf. then filed a notice of 
trial & also an affidavit verifying the claim with a 
copy of his account annexed. The action then came 
on by way of motion for judgment by default 
against the proceeds of the vessel, & a clerk to pltf. ’s 
solr. was called as a witness to give the date when 
the writ was served on the registrar. The ct. gave 
judgment for pltf. against the proceeds for £26 & 
taxed costs, subject to priorities, & dispensed with 
an affidavit of service of the vrit. — The Beeen- 
GEBE, [1906] W. N. 18. S. 0. No. 1092, post 

682. Agreement to accept service — Solicitor’s 
authority withdrawn.] — Where in a collision action 
in rem solrs. for defts. accejd service of the writ & 
indorse it with the words We accept service on 
behalf of the defts., the owners of the A., & under- 
take to put in bail in a sum not exceeding the value 
of the A.,’* & in consequence of their authority be- 
ing withdrawn by defts. they do not enter an 
appearance, they do not thereby commit a breach 
of their undertaking so as to render themselves 
liable to attachment, inasmuch as they have never 
expressly undertaken to appear. — The Anna & 
Bertha (1891), 64 L. T. 332 ; 7 Asp. M. L. C. 31. 

683. Leave to serve abroad.] — A collision 
took place on the high seas between a British ship 
& the C, belonging to foreigners. Neither the 
C. nor her owners were within the territorial 
jurisdiction of the Admlty. Ct. An application that 
a writ should issue for service upon the owners 
abroad was refused . — Be The C'ITy of Mecca, lie 
Smith (1870), 45 L. J. V. 92. 

B, Before the Judicature Acts. 

684. Procedure — ^Act on petition — Plea & proof.] 

— In j)roccedings in the Admlty. Ct,, the suitor is 
entitled to choose his own mode of proceeding, 
whether by act on petition, or by plea & proof. A 
proceeding by plea & proof was the ancient law 
of the Admlty. Ct. — T he Minerva (1841), 1 Wm. 
Kob. 1, 169. 

005 , Power of court to direct.] — 

It is competent generally for proceedings in the 
Admlty. Ct. to be either by act on petition, or by 
plea & proof, & the examination of witnesses by 
commission ; but the ct. necessarily has the option 
of Erecting the proceedings to be in one form or the 
other. — The Actjeon (1853), 1 Ecc. & Ad. 176. 
S. C. Nos. 1167, 1205, post 

686. B. P. The Fame (1849), 7 Notes of Cases, 
66; 13Jur. 546. 

687. .] — The admission of an act on 

petition may be opposed, but there are very few in- 
stances of that mode of proceeding ; the better way 
is to answer it, & so raise the point intended to be 
taken. — The N. It. Gosfabrick, Nos. 339, 350, 
ante* 

I'or full auns., see S. C. Nu. 339, ante . 

0 gg, Change of mode — Not allowed where 

prejudicial.] — ^An action in a cause of damage was 
entered on behalf of the owners of the A. against 
the 2?. ; an appearance was given for the owners of 
this ship, & the usual assignations made, as though 
the suit was to be by act on petition- The proctor , 
for the A, prepared his act from the information | 
given him by her crew, who then went to the East I 


, Indies. Before the original act was brought in the 
1 proctor for the B. prayed a libel : — H eld : the motion 
I must be refused. — The Baldur (1862), 16 Jur. 802. 
I 689. Parties — Salvage by Queen’s ship.]->-lt is 
^ the most regular mode that a suit for salvage ser- 
i vices rendered by a subordinate officer of the crew 
! of a Queen’s ship should be brought in the com- 
mander’s name. — The Alexander Eobertson 
, (1842),8L.T.30. 

690 . Effect of abandonment to insurers.] — 

, The practice in the Admlty. Ct. is for the ori^nal 
, owners of maritime property to be the parties in a 
j cause, although they have abandoned the property 
I to underwriters & received from them payment as 
I for a total loss. — The Galam, No. 657, ante. 

j For full anus., see S. C. No. 657, ante. 

I 601. Assignment of cause of action.] — In a 

I suit for building & equipping a vessel deft, pleaded 
that pltfs.’ claim had vested in their trustee under a 
composition deed ; & pltfs. in their reply alleged 
they had assi^ed the causes of action before the 
execution of the deed, & the suit was now brought 
in their names as trustees for the assignees. On 
motion in objection to the reply ; — : (1) the 
assignment of the causes of action carried with it all 
rights of action, which though inchoate at the time 
! might become complete ; (2) where there is an ab- 
solute assignment of a beneficial interest in a debt, 

' the assignor may sue as trustee for the assignee, 
notwitlistanding his execution of a composition 
deed.— The Wasp (1867), L. E. 1 A, & E. 367 ; 
16 L. T. 854 ; 2 Mar. L. O. 652. 

692 . Appearance by proctor — ^Authority.] — 

A proctor may commence or defend a suit in the 
Admlty, Ct. upon his own responsibility without 
the production of any proxy ; but the ct. may, 
at any time during the proceedings, call upon him 
to state, not generally, but specifically by name, 
the whole of the parties for whom he is authorised 
to appear. A demand for the exhibition of a prox y 
is contrary to the ordinary practice of the ct., & 
except in special circumstances, the proctor for the 
opposite parties is not chargeable with laches in not 
making the demand. — The Wilhelmine (Whilel- 
MINE), Nos. 1256, 1266, 1509, post 

I Annotation : — Apprvd. The Euxiiic (1871), L. H. 4 P. C. 8, 

I C. A. 

693. .] — The Euxine, No. 1802, 

p ost 

694. Amendment — ^Title of cause — Where neces- 
sary. }-~The institution of a suit as a cause of neces- 
saries does not estop pltf. from pleading & proving 
that his claim is in respect of repairs ; but the title 
of the cause must be amended. — The Skipwith 
(1864), 10 L. T. 43; 10 Jur. N. S. 445 ; 2 Mar. 
L. C. 20. 

For full anne., Siiiri’iNt; Naviiiatiox. 

695. Preecipe — Cause of action.] — In the 

prcccipe to institute the cause pltfs. stated the suit 
as one of “ damage to cargo,” & the affidavit to lead 
warrant alleged pltfs. had sustained damage by 
breach of duty & oreach of contract. After arrest 
of the ship & appearance entered on behalf of her 
owners, a motion to amend by striking out of the 
preecipe to institute the words “ damage to cargo,” 
& substituting the words ” breach of duty & breach 
of contract on the part of the master & crew,” was 
granted on payment of the costs, occasioned by the 
mis-statement in the praecipe . — The Princess 
Eoyal (1869), L. E. 3 A. & E. 27; 39 L. J. 
Adm. 29; 3 Mar. L. C.328. 

696. Amount.] — A.n action of damage 

having been entered in the sum of £2,500, it was 
discovered that that amount would not pay the ex- 
penses of repairing pltf.’s vessel. No bail had been 
given in the cause, as defts.’ vessel had not been 
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arrested. A motion before the hearing of the cause 
to increase the amount for which the action was 
entered was granted. — The The 

Flobencb Nightingale (1862), 6 L. T. 400; 1 
Mar, L. C, 221 ; affd. Brown. & Lush. 29, P. C. 
Annotaiion : — Folld. The Hero (1865), Brown. & Lush. 447. 

697. At what stage allowed.] — 

The ct. will, in special circumstances, permit the 
preedpe to institute to be amended by increasing 
the amount in which the suit is instituted, even 
after admission of liability & order of reference. — 
The Johannes (1870), L. B. 3 A. & E. 127 ; 39 
L. J. Adm. 41 ; 23 L. T. 26 ; 3 Mar. L. C, 462. 
Annotation : — Consd. The Dictator, [1802] P. 301. 


Sub-seot. 2. — Warrants op Arrest and Caveat 
Warrants. 

A. Since the Judicature Acts. 

(a) In General. 

698. Caveat warrant — ^Liability of solicitor signing 
praecipe.] — ^A solr. who, without any qualification, 
signs a prcecipe for caveat warrant is personally liable 
to see that the imdertaking to give bail therein 
given is complied with. — T he Crimdon, No, 709, 
post. 

699. Detainer by telegram.] — The practice pre- 
vailing in the Admlty. Ct., where on the issue of a 
warrant the marshal, if so requested by pltf.’s solr., 
at once communicated by telegram with his substi- 
tute at the out port, directing him to detain the 
property proceeded against until the warrant could 
be serw d, is still in force in the Admlty. Div. — The 
Seraglio, No. 704, post. 

Annotation: — Refd. Curtico r. London City & Midland 

Bank, [1908] 1 K. B. 293, C. A, 

700. Warrant against freight — Freight already 
paid.] — ^A warrant cannot issue against freight 
separately from ship or cargo, or against the pro- 


ceeds of the freight already paid to the owners of 
the ship by the owners or consignees of cargo. — 
The Kaleten (1914), 30 T. L. E. 572. 8, 0. 
No. 676, ante. 

701. Effect of arrest — Ship security for plaintiff 
claim.] — Where proceedings in rem are taken under 
Admlty. Ct. Act, 1861 (c. 10), s. 4 ors. 5, the ship, 
from the moment of her arrest by the ct., is held as 
a security for the amount for which judgment is 
afterwards recovered in the action. The security is 
not affected bv the liquidation of the owners, a 
limited co., after commencement of the action 
but before judgment. — T he Cella (1888), 13 P. D. 

82 ; 67 L. J. P. 66 ; 69 L. T. 125 ; 36 W. E. 640 ; 

6 Asp. M. L. C. 293, O.A. 

Annotation: — Consd. The Afrlcano, [1894] P. 141. 

702. Interference with arrest — Contempt.] — ^A 

foreign ship under arrest, which had been placed 
with the permission of the ct. in a wet docK, was 
moved into a dry dock for repairs because she 
showed signs of sinking : — Held : a technical con- 
tempt had been committed, the proper course before 
moving the ship being to communicate with the 
collector of customs, who was acting as agent for 
the marshal of the ct. — T he Victor Pretot (1898), 

14 T. L. E. 244. 

703. .] — The Seijna Stanford (1908), 

Times, Nov. 17. 

704. Though arrest not complete — 

Detainer by telegram.] — ^A warrant for arrest of a 
ship lying at Plymouth having been issued, the 
marshal telegraphed to the collector of customs at 
Plymouth, who arrested her. The master tele- 
graphed for instructions to his owner, who ordered 
him to proceed to sea. The master sailed with the 
custom-house officer on board ; — Held : the owner 
had been guilty of contempt of ct. — The Seraglio 
(1885), 10 P. D. 120 ; 64 L. J. P. 76 ; 62 L. T. 866 ; 
34 W. E. 82 ; 1 T. L. E. 446 ; 5 Asp. M. L. C. 
421. S. 0. No. 699, ante. 

Annotation: — Mentd. Cnrtiijo v. London City & Midland 
Bank, [1908] 1 K. B. 293, C. A. 

705. Stay of proceedings to arrest.] — On Peb. 8, 

1916, pltfs., the owners, master & crew of a tug, 


PART III. SECT. 1, SUB-SECT. 2.— 
A (a). 

a. AffiAueit to lead vmrrant—Svffl,” 
ciencif — Discretion of registrar — Ad‘ 
miralty Rates of Exchequer Court of 
Canada.] — In an action in rem for 
necessaries supplied, the affidavit did 
not state the national cliaractcr of the 
ship or that the aid of tlie ct. was re- 
quired. Deft, sought to sot aside the 
warrant of arrest on the grounds that 
the affidavit did not contain all the 
particulars required by the Admlty. 
llules, rr. 36-37, & that the registrar 
had no jurisdiction to issue the 
warrant : — Held : the motion must bo 
dismissed, as the registrar had “ thought 
fit ” to dispense with some of the pre- 
Boribed particulars which he was en- 
titled to do under r. 39. — Letbon v. 
The Tuladi (1912), 17 B. C. K. 170 ; 
21 W. L. R. 670.-— can. 

b. .] — An affidavit to lead 

warrant made by a town agent Is suffi- 
cient under Admlty. O. 3, r. 1 (1 ). — 
The Alpha (1893). 27 I. L. T. 137.— 
IR. 

c. Supplementary affidavit — When 
allowed to be filed.] — Upon an applica- 
tion to vacate warrants issued against a 
ship under arrest In an action in rem 
for neoessaries, although it appeared 
that, on the facts dlsolosed in the affi- 
davits filed before the registrar, the 
ot. would not have jusUfioation to issue 
the warrant for arrest, pltfs. ‘were 
allowed to file supplemental^ affidavits 
to show that there was jmisdiction to 
issue the warrants & that the case was 

J. — ^VOL. I 


I one in wliich the dlBcretJen of the 
registrar could ho properly exercised. — 
Victoria Machinery Depot Co., J^td. 
V. The Canada & The Triumph, p. 127, 
c, ante. — CAN. 

701 1. Effect of arrest — Ship security 
for plaintiff's claim — Unauthorised re- 
lease — Order for pleadings.] — Acting on 
a telegram from the A.-G., a oustoms 
officer arrested the T. Later, a tele- 
gram from the Public Works Depart- 
ment was sent to tho solrs. for tho 
crown, reading : — ** T. was sold by 
Marshal, Admlty. Ct.. in 1903. C3aim 
now invalid ; attorney advises release.” 
On tho following day this telegram was 
cancelled. A person Interested in the 
T. obtained from the Public Works 
Department a copy of the telegram 
advising the release, & ro-telegraphed it 
to tho customs officer, who, acting solely 
on this telegram, released the ship : — 
Held : (1) the rules of the Admlty. C3t. 
respeoting tho release of ships & 
property arrested under its warrants 
were set out in rr. 63-59, Sc ships so 
arrested were in the custody of the ct. 
Sc could only be released by order of the 
judge, or by a release issued by the 
registrar under the proscribed conditions 
as to security ; (2) the* act of the 
oolleotor was clearly unauthorised ; 
(3) after a bond has been ^ven Sc 
approved an order for pleadings may 
issue. — R. V. The Tuttle (1905). 11 
Ex. C. R. 174 ; 5 O. W. R. 384.— CAN. 

701 U. Marshal's liability for 

dock dues.] — ^The arrest of a vessel puts 


an end to any contract for repairs which 
she may bo undergoing at tho time. Sc 
the marshal in whoso custody she re- 
mains is responsible for subsequent 
dock duos. Ho may include In his 
account a charge for tho dock duos from 
arrest until sale. — Canada Shippinq 
Co. V. The Chrysolite (1888), 14 
Q. L. II. 341.— CAN. 

704 1. Interference with arrest — 
Contempt — Though arrest not complete — 
Detainer by telegram.y—A marshal sent 
a telegram to his deputy to arrest the 
Sc informed him that the writ Sc 
warrant had been mailed to him, Tho 
deputy, before receiving tho warrant, 
went on board, read the telegram Sc a 
copy of the writ to the master, informed 
him that the ship was under arrest, & 
nailed up the copy writ on the ship. 
The mate, without the knowledge of 
the master, took tho ship out of port 
before the warrant arrived .* 

the arrest upon the telegram was valid 
& the master was guilty of contempt of 
ct. The Seraglio (1886), 10 P. D. 120, 
folld. Sc apld. — Re The Irhpbmnino 
( 1903), 8 Ex. C. R. 379.— CAN. 

d. Re-arrest — When aXlowed— Judg- 
ment unsatisfied,] — The A. was arrested, 
released under a bail bond, Sc later 
judgment was recovered against her with 
costs, but had not been paid. An 
application for an order for a warrant 
to issue for re-arrest of the A. was 

r nted. The Freedom {No. 3) (1871), 
R. 3 A. &; B. 496, refd. — T homson v 
The Aitroba (1913), 18 B. 0. R. 365. — 
CAN. 
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Bed, 1 # — Actions n rem: Suh^secU 2, A. la) db 
( b), B. (a), lb) dc (c).l 

issued a writ in rem against the owners of a s.8., her 
cargo &; freight, in respect of salvage services ren- 
dered on Feb. 6, 1916, but they did not arrest the 
vessel, & subsequently abandoned their claim 
against the cargo which was the property of the 
Crown. The owners of the ship & her freight 
appeared as defts., & gave an undertaking in lieu 
of bail. In September, 1914, the ship had been 
requisitioned by the Crown under a royal proclama- 
tion & thereupon became a King’s ship within M. S. 
Act, 1894 (c. 00), s. 657. The Crown applied by 
motion that the writ & all subsequent proceedings 
in the action be set aside, or that the proceedings 
against the ship & her freight be stayed so long as 
the ship should remain in the service of the Crown : 
— Held: all further proceedings in the action with 
a view to the arrest or detention of the ship should 
be stayed so long as the vessel remained under 
requisition in the service of the Crown. — The 
Broadmaynb,Nos. 69, 131, ante; No. 1262, pos^ 

For full annB., sec S. C. No. 131, ante. 

706. .] — ^An action in rem in respect of a 

collision was brought against a ship requisitioned 
by the Govt, of a state, one of Great Britain’s allies 
in the European war. Service of the writ, which 
was in the ordinary form, was accepted by the solrs. 
for the shipowners. A warrant of arrest having 
been issued & duly served, an appearance was 
entered by the solrs. for the owners & an under- 
taking to give bail given, under protest, in order 
that the ship might be released. On a motion to 
dismiss the action : — Held : (1) the fact that the 
ship was requisitioned did not deprive pltfs, of the 
right of action, although it precluded them from 
exercising some of the rights ordinarily incident to 
the action ; (2) the a])pearancc entered under pro- 
test, the warrant of arrest, & the arrest thereunder, 
& the undertaking to give bail, given under protest, 
must be struck out sot aside, & the time for 
entering apf)oarauces extended for 8 days ; (3) all 
further proceedings in the action with a view to the 
arrest or detention of the ship must be stayed for so 
long as the ship should remain under requisition in 
the service of the Govt, of the allied state. — The 
Messicano (1910), 32 T. L. R. 319. S. O. No. 141, 
ante. 

(b) Wrongful Arrest. 

See, generally. Malicious Prosecution & 
Procedure, 

707. Principles governing liability.] — Where a 
ship is wronrfully arrested by Adnilty, process, 
an action wul lie in Admlty. without proof of 
actual damage, if the arrest was made maid fide 
or erased negligentid so as to imply maUco. 
Semble : an action lies at common law for malicious 
arrest of a ship by Admlty. process. — The Walter 
D. Wallet, [1893] P. 202 ; 62 L. J. P. 88 ; 69 
L. T. 771 ; 7 Asp. M. L. O. 398 ; 1 R. 627. 

708. .] — The Fulham, No. 696, ante, 

709. When damages awarded.] — Defts.’ solrs. 
signed, without qualification, a notice, under 
R. S. O., O. 29, r. 12, undertaking to enter an ap- 
pearance. & give bail in a sum not exceeding the 
value of ship, cargo, & freight. Pltfs., notwith- 
standing the caveat which on filing of the above 
notice in the registry had been entered, took 
out under ibid,, r. 18, a warrant for the arrest 
of defts.’ vessel in a i^vage action : — Held ( 1) 
defts.’ solrs., by signing the undertaking without 
qualification, rendered themselves personally re- 
sponsible ; (2) pltfs. might have taken a reasonable 
tune to mue inquiry whether the undertaking was 
satisfactory ; (3) as, instead of so doing, they had 
insisted upon the security of the ship, pltfs. had 
failed to show ** good & sufidcient reason ” within 


r. 18 for arresting the vessel, & must be condemned 
in damages & costs. — The Cbimdon, [1900] P. 171 ; 
69 L. J.T. 103 ; 82 L. T. 660 ; 48 W. R. 623 ; 16 
T. L. R. 403. S. 0. No. 698, ante, 

710 . Commission on Bond.] — ^ThbOolun- 

GROVB, The Numida, No, 1268, post. 

711. Costs.] — ^Where the holder of a bottomry 
bond arrests the vessel & freight on which the 
bond is secured before the bond is due, & the 
bond is paid at or before maturity, the shipowner is 
entitled to the costs occasioned by the proceedings, 
but not, in the absence of malice or gross negligence 
on the part of the bondholder, to damages. — The 
Eudora (Endora) (1879), 4 P. D. 208 ; 48 L. J. P. 
32 ; 40 L. T. 166 ; 4 Asp. M. L. C. 78. 

712. Co-ownership action — Duty of managing 
owner.] — Where part-owners wrongfully institute 
an action of restraint &; arrest the ship thereon, 
it is the duty of the managing owner to take all 
reasonable stops to minimise losses & expenses con- 
sequent on such arrest, & the arresting owners are 
not liable for such losses & expenses after a reason- 
able time has elapsed within which such stops could 
have been taken. — The Vindobala (1887), 13 P. D. 
42 ; 67 L. J. P. 37 ; 58 L. T. 353 ; 6 Asp. M. L. C. 
250 ; revsd, on another point (1889), 14 P. D. 50, 
O. A. . 

718. Demand for excessive bail.] — In a salvage 
action in whic h pltfs. arrested the salved ship in the 
sum of £3,0( 0, & the ct. on a value of £14,000 
awarded £450, the salvors were ordered to pay all 
costs & expenses of finding bail for £3,000, such sum 
being in the opinion of the ct. unreasonably exces- 
sive. — The George Gordon (1884), 9 P. D. 46 ; 
53 L. J. P. 28 ; 50 L. T. 371 ; 32 W. R. 596 ; 6 
Asp. M. L. O. 216. S. C. No. 912, post. 

B, Before the Judicature Ads. 

(a) Proceedings to Arrest. 

714. Arrest — ^Mode of instituting proceedings — 
What may be arrested — Appurtenances. h-Tlie 
mode of initiating a suit by arrest of the ship, 
tackle, apparel & furniture is the ancient formula 
of the ct. The liability to arrest extends to the 
appurtenances of the ship, i.e., the indispensable 
instruments without which the ship cannot execute 
its mission & perform its functions. On the other 
hand, cargo is not an appurtenance of the sliip ; 
its connection with the snip is merely transitory 
& it bears a distinct character of its own. The 
fishing stores of a ship engaged in the Greenland 
fisheries are appurtenances of the ship, & not 
cargo. — The Dundee (1823), 1 Hag. Adm. 109. 
8. 0. No. 719, post. 

Armotations: — Consd. The John Dnnn (1840), 1 Wm. Rob. 

159. Expld. Lan^ton v. Horton (1842), 11 L. J. Oh. 233. 

Consd. Stoomvaart Maatsohappy Voderland v. Peninsular 
Oriental Steam Navigation Co. (1882), 7 App. Cae. 795. 

Distd. Re Salmon, Kx p. Gould (1885), 2 Morr. 137. Exfdd. 

The Dictator, [1892] P. 304. Befd. The Girolamo (1834), 3 

Hag. Adm. 169 ; Cope v. Doherty (1858), 31 L. T. O. S 

173; The Duna (1861), 5 L. T. 217 ; The Milan (1861). 

31 L. J. P. M. & A. 105 ; The WUd Ranger (1862), Lush. 

553. 

715. What may be arrested — Sails, etc. on shore.] 

— ^The warrant of the ct. will extend to sails & 
rigging taken on shore for the puroose of safe cus- 
tody, as well as to the ship itself. — Alexander 
(1812), 1 Dods. 278. 

Annotations: — Mentd. The Hennersley Castle (1833), 3 

Hag. Adm. 1 ; The VibUia (1838), 1 Wm. Rob. 1 ; The 

Laurel (1864), Brown. & Lush. 317 ; The Kamak (1808), 

L. R. 2 A. & B. 2S9. 

716 . Freight.] — ^A ship was arrested on 

account of wages, & motion made on behalf of a 
bondnoider tor a warrant of airest against the 
freight, the bond in. teams binding only the ship. 
The ct. directed the warrant to issue though it 
would not, upon motion, determine whether the 
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bond in such case extended to the freight. — ^T he 
Maby Ann (1845), 0 Jur. 94. 

Annoiaiions : — The Lonisa Bertha (1850), 10 L. T. O. S. 

216. Consd. The Union (1860), Lush. 128. 

717. — Proceeds of sale.] — ^The proceeds of a 
vessel hypothecated, sold under a decree of the ct, 
in a cause of salvage, may be allowed to be arrested 
in the registry, at the peril of the bondholder. — 
The Wilsons (1841), 1 Notes of Cases, 115. 

718. What cannot he arrested — Car^o.] — The 
cargo on board a ship at the time of a collision can- 
not be sued for the damage. — The Victor, No. 499, 
ante; Nos. 762, ISd^post, 

AnnoUUiona : — Refd. The Volant (1864), Brown. & Lush. 

321 ; The Roocliff (1869), 17 W. R. 745 ; The Princess 

Royal (1870), L. R. 3 A. & E. 41 ; Tho Mullingar (1872), 

26 L. T. 326 ; The Dictator, [1892] P. 304. 

719. .] — ^The Dundee, No. 714, ante- 

For full anns., see S. C. No. 714, ante, 

720. Privilege from arrest — Passenger’s wearing 
apparel.] — Services were rendered by means of 
which a vessel & goods on board were saved from 
total loss & the lives of a number of passengers 
were saved. Suits were instituted on behalf of the 
person who rendered the services against the 
vessel & her cargo to recover salvage reward : — 
Held : the wearing apparel of the passengers, & 
other things belonging to them ejuadem generis^ on 
board the vessel were privileged from arrest. — The 
Willem III. (1871), L. B. 3 A. & E. 487 ; 25 L. T. 
386 ; 20 W. R. 216 ; 1 Asp. M. L. 0. 129. S. 0. 
No. 587. ante. 

Annotations: — Consd. Tho Pacific, [1898] P. 170. Be!d. 

The Gas Float Whitton (No. 2), [1895] P. 301. 

721. Caveat — Transferred action — ^Arrest in other 
actions.} — Where an Admlty. cause, instituted in 
rem against a ship, has been transferred from a 
cty. ct. to the Admlty. Ct., & no bail has been 
given in either ct., & the ship is already under the 
arrest of the ct. in other suits, the ct. will order the 
issue of a caveat to prevent her release, in case the 
other causes should oe withdrawn. — ^T he Rio Lima 
(1873), 28 L. T. 775 ; 2 Asp. M. L. C. 34. 
Annotation: — Reid. Tho Montrosa, [1917] P. 1. 

722. When Improperly executed — Ship on 

voyage.] — The diligence of arrestment is inapi>li- 
cable to a ship sailing on her voyage ; & force 
must not be used to bring her back to port. 

An arrestment ad fundandam juriadiciionem was 
used on a vessel lying in Glasgow Harbour. A 
second warrant of arrestment on dependence of 
the action was then wven to tho messenger-at- 
arms to execute ; he, &iding the vessel had sailed 
on her voyage, pursued her on board a steam-tug 
with 30 men, & overtaking her some way down the 
Clyde, within the jurisdiction of the Scotch cts. as 
she was approachmg the high seas, seized her, & 
brought her back to port. & dismantled her : — 
Held : the execution of arrestment was illegal, A 
should be recalled. — Bobjesson & Wright v. 
Carlberg (1878), 3 App. Gas. 1316, H. L. 

723. Mode of arrest — Foreign ship.] — The 
GoLUBcmcK, No. 452, ante. 

For full anus., see S. C. No. 462, ante. 


724 . — Qu.: whether in suing a foreign 

ship under M. S. Act, 1854 (c. 104). s. 627, the 
arrest & action may be according to the ordinary 
process of the ct . — the Bilbao, Nos. 86, 475, 607, 

[ ante; No. 771, 

Annaaiion:--C(mBd. The Vera Cruz (1884), 9 P. D. 96, C. A. 

For full anus., see 8, C. No. 476, ante. 

725. ], — The Herzogin Marie, 

No. 464, ante. 

For full anuH., see S. C. No. 454, ante * 

726. ]. — The Nina, No. 460, ante. 

For full anns., see S. C. No. 450, a?ite. 

(b) Effect of Arrest. 

727. Warrant of arrest — Notice to all the world.] 

— The warrant for arresting a ship by the Admlty. 

& the subsequent citation is notice to all the world 
of the subsequent proceedings. — ^A.-O. v, Nor- 
STEDT, No. 621, ante. 

For full onns., see S. C. No. 621, ante. 

728. Notice to persons interested.] — The 

warrant of arrest calls upon all persons who have 
an interest to appear & show cause ; & if the party 
in possession at the time when tho warrant was 
executed is no longer in possession, it is his own 
default ; he has, by not appearing to give bail, 
acquiesced in being dispossessed, & has thus allowed 
the proceeds arising upon the sale of the ship to 
come into the registry of the ct. — T he Neptune, 
Nos. 56, 58, 243, ante. 

For full anu8., see S. C. No. 56, ante. 

729. Position of necessary men.] — Tho ct. will 
not> permit a tradesman to retain the sails of a 
ship left in his possession for the purpose of repairs 
until the repairs are paid for, if such ship is under 
arrest. It will order them to be delivered up Ac 
will protect the right of the tradesman. A monition 
against a sailmaker to bring in tho sails of an 
arrested vessel was directed to issue. — T he Har- 
MONIB (1841), 1 Wm. Rob. 178. S. C. No. 733, 
post. 

Annotation:— Uentd. Tho Tergresto (1902), 72 L. J. P. 18. 

730. Marshal responsible for safe custody.] — On a 
demand made against the marshal, to recover tho 
value of a long-boat, & best bower cable, lost 
whilst the ship was under his custody, no ajmoar- 
ance for the marshal having been given ; — Held : 
0) it was the duty of the marshal to answer the 
complaint & to show that the property was not 
lost by any default of his ; (2) the marshal was 
liable ; (3) as no answer had been given, the mar- 
shal must pay the costs. — T he Hoop (1801), 4 Oh. 
Rob. 145. 

Annotation : — Conid. The Rendshorg (1805), 6 Oh. Rob. 143 
(c) Interference with Arrest, 

7 81 . Contempt — ^Removal of ship. ] — Where a ves- 
sel was under arrest for bail to the amount of a part- 
owner’s interest, & after a commission to take bail, 
at the instance of the master, the other part-owner, 
had issued, was removed by the master & others 
to Jersey, the ct. decreed an attachment against the 
master & mate for their contempt (& they were 


PART III. SECT. 1, SUB-SECT. 2.— 
B(b). 

727 I. WarrarU of arrest — Derelict — 
Salvage — Practice of court .} — Salvors of 
a derelict should in the first instance 
give notice to the proctor for the 
Admlty. who will forthwith extract a 
warrant. After issue of the warrant 
the salvors should move for leave to 
intervene. If the case be on© of only 
trivial importance, tho ot. will then 
direct the filing of affidavits In proof of 
olaiins, eto. In oases of greater moment, 


it will sanction an act on petition, with 
the usual pleadings & proof under the 
PvUles of 1 859 : & when there are claims 
represented by several proctors, or 
subsequent to each other, a consolida- 
tion will be ordered, as in other cases of 
salvage. — T he Sabah (1871), Y. A. D. 
102.-~CAN. 


PART III. SECT. 1. SUB-SBCT. 2.— 
B(o). 

781 i. Contempt — Removal of ship .] — 
A master taking his vessel out of Juris- 


diction after she has been regularly 
attached is guilty of contempt of ct., 
5c the promoter is entitled to a monition 
on tho master to show cause why 
attachment should not issue . — Re The 
Friends (1836). S. V. A. C. 72, 73.— 
CAN. 

781 U. S. P. The Petrd (1836), 3 
Hag. Adm. 299, oliea.— T he Delta 
(1838), S. V. A. C. 207.— CAN. 

781 iii. S. P. Stanwood’s Case 
(1807), Stewart, 123 —CAN. 
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imprisoned) & a monition against others to show 
cause. 

Such offence is an offence of great enormity 
— ^a great breach of the law, & a p*eat viola- 
tion of the rights of property, a species of theft 
& piracy. All parties who conspire to effect this 
violence are guilty of contempt ; it is not confined 
to thpse who actually carry off the vessel, but it 
includes all who are privy to & assist in the 
transaction. — The Petrel (1836), 3 Hag. Adm. 
299. 

732. Sale of cargo.] — ^After a ship had been 

taken possession of. under warrant of the Admlty., 
as derelict, & the cargo had been put into a ware- 
house by the agent of the Admlty., the warehouse 
was broKen open, & the cargo taken out & sold ; 
the ct. decreed a monition to show cause why an 
attachment should not issue for contempt. — Anon. 
(1799), 1 Ch. Rob. 331. 

733. Exercise of lien.] — ^The Harmonie, 

No. 729, ante. 

For foil annB., see S. C. No. 729, ante, 

734, Rigging sold by harbour-master— To 

pay harbour dues.] — ^A harbour-master was arrested 
Dy order of the Admlty. Ct. for carrying off & sell- 
ing part of a vesseFs rigging, etc., to pay harbour 
dues, though the vessel had been arrested by war- 
rant of the Admlty. Ct. He was released on giving 
bail to answer any damage & expenses caused by 
his act. — The Harmonik (1841), 1 Wm. Rob. 179. 

735, Removal of tackle — ^Under distress 

warrant.] — ^A warrant of distress issued by magis- 
trates in a suit for seamen’s wages under 7 & 8 Vict. 
c. 112 cannot be executed against a ship under 
arrest, & an auctioneer acting on such warrant & 
removing part of the ship’s tackle & furniture is 
guilty of contempt. — The Westmoreland (1846), 
2 Wm. Rob. 394; 4 Notes of Cases, 173. 

733, Any interference with property under 

arrest,] — The Armenian (1874), luarch 20, un- 
reported. 

737. Though arrest wrongful.] — If a war- 

rant issued under the authority of the ct. be for- 
cibly superseded, parties so doing, or who have 
advised or aided in it, are liable to attachment for 
contempt of ct. ; the proper mode of obtaining 
redress is to make an afndavit of the facts & 
apply to the ct. to supersede the warrant. — 
~^HE Bure (1860), 16 L. T. O. S. 286 ; 14 Jur. 
1123. 

738. Party arrested in Scotland — Brought 

to England — Release ordered by Scottish court.}— A 

vessel, under arrest by warrant of the Admlty. Ct., 
was forcibly removed to Scotland. An attachment 
issued against the party guilty of the contempt, & 
an order of concurrence was, upon petition, made 
by the Lord Ordinary in EdinDurgh. The party 
was, under this last order, arrested in Scotland &> 
brought to England, where he was taken under 
attachment by the marshal of the Admlty. & lodged 
in the Queen’s Bench prison. The Lord Ordinary 
was moved to issue a note of suspension of the ar- 
rest, &, after hearing counsel, ordered a warrant of 
liberation to issue. From this last order an appeal 
was instantly lodged in the inner Ct. of Sess. ^e 
judge of the Adnuty. Ct. ordered the prisoner to be 
released. 

The true principle of Admlty. jurisdiction I 
take to be this ; whenever an attachment has issued 
from this ct., it must be lawfully served, wherever 
it is served ; there is no limitation whatever to 
the place where it may be served, provided it be 
served according to the law of the country where it 
is attempted to be put in force (Dr. Lushington). 
— ^The Mathbsis (1844), 2 Wm. Rob. 286 ; 3 Notes 
of Cases, 133 ; 8 Jur. 682. 


739. When second arrest allowed — General prin- 
ciple.]— The jurisdiction, which the ct. undoubtedly 
possesses, to order a second arrest in respect of the 
same cause of action, should be cautiously exer- 
cised. Application for such arrest should generally 
be made to the ct. itself. 

Pltf. having re-arrested, after the ship had been 
released on bail, the ct. made an equitable order, 
allowing the re-arrest to stand, but cancelling the 
bail-bond, & directing the value of the ship (which 
had been repaired since the release) should be 
estimated at the time of the first arrest. — T he 
Flora (1866), L. R. 1 A. & E. 46 ; 36 L. J. Adm. 
14 ; 14 L. T. 191 ; 2 Mar. L. C. 324. 

Annotations: — ^Refd. Tho Dictator, [1892] P. 304. Msntd. 

The Brothers v. The Fingal (1869), 21 L. T. 621. 

740. Bond defective.] — ^A vessel released 

from arrest upon a bail-bond, taken before a comr. 
in the country & signed by two persons in partner- 
ship, was ordered to be re-arrested notwithstanding 
24 hours’ notice of tho bail tendered had, in ac- 
cordance with Admlty. Ct. Rules, 1869, r. 43, been 
given to pltf.’s agents in London, pltf.’s solr. in the 
coimtry naving, within that time, given to deft.’s 
solr. there formal notice of objection to the bail. 
Tho omission of pltf.’s country solr. to order, by 
telegraph, a caveat release to be entered; — Held: 
in the circumstances, not to amount to negligence. 
— The Corner (1863), Brown. & Lush. 161 ; 3 
New Rep. 94 ; 33 L. J. P. M. & A. 16 ; 12 L. T. 62 ; 
2 Mar. L. C. 168. S. C. No. 802, post. 

Annotations: — FoUd. Tho Don Ricardo (1880), 5 P. D. 121. 

Consd. Tho Olmdon, [1900] p. 171. 

741. Mistake in sum claimed — Clerical 

error*] — In a cause to recover for damage sustained 
in a collision pltf. ordered his proctor to enter the 
action for £2,600. The proctor filled up the prm- 
cipe correctly & gave it to his clerk to enter the 
action. The clerk, by mistake, entered the action 
for £1,000 instead of £2,600, & the mistake was not 
discovered for some time. The ct., on application 
made before judgment had been given in the cause, 
decreed the re-arrest of the vessel for the larger 
sum, but ordered pltf. to pay all expenses arising 
from the mistake. — T he Hero (1865), Brown. & 
Lush. 447 ; 13 W. R. 927. 

Annotation: — Befd. Tho Dictator, [1892] P. 304. 

742. Amount awarded in excess of bail.] — 

Where a suit has been instituted against a vessel, & 
bail given for an estimated amoimt to cover 
damages & costs, & the damages recovered & the 
costs taxed are a larger sum than the bail given, 
there has been no carelessness on the part of pltfs., 
the ct. will issue a writ under Admlty. Ct. Act, 
1861 (c. 10), BS. 15, 22, for the re-arrest of the ship to 
satisfy the costs, & will direct such writ to the mar- 
shal for execution. The fact that generally the 
amount in which a suit is instituted is laid to cover 
probable dam^es & costs is simply a matter of 
convenience. — ^T he Freedom (1871), L. R. 3 A. & 
E. 495 ; 41 L. J, Adm. 1 ; 26 L. T. 392 ; 1 Asp. 
M. L. O. 136. 

Annotations : — Distd. Tho Gemma (1889), 81 L. T. 379, C. A. 

Beld. Tho Dictator, [1892] P. 304. 

743. •] — ^Bail having been given in the 

full value of the ship, & the owner found liable to 
the owners of part c^go for loss by collision, a mo- 
tion to supersede arrest of tho ship by other owners 
of cargo was rejected. — ^T he Tuscabora (1868), 5 
L. T. 667. 

744. Second action — Different parties.]— A 

warrant of arrest of a ship was granted by the 
Admlty. Ot. at the suit of several passengers, who 
had lost property in consequence of neghgent col- 
lision ; the ship had already been arrested m a t re- 
vious action. The ct. can prevent inconvenience 
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to owners by means of the costs. — T he EtmoPA 
<1849), 13 Jut. 856. S. C. No. 1168, post. 

745. When re-arrest not allowed — ^After ship un- 
lawfully brought back.]— A ship on her voyage 
having been arrested by a warrant on dependence 
of an action, & brought back by force into harbour, 
the arrestment was recalled as illegally executed. 
Other arrestments were then used against the 
vessel by parties acting in concert with the original 
arresters : — Held : the second arrestments must 
also be recalled. — ^B orjesson & Wright v. Carl- 
berg (1878), 3 App. Cas. 1322, H. L. 

746. Damage in excess of ball — Second ac- 

tion.] — When bail has been given for a certain 
amount in a suit for damage by collision, & the ship 
has been released from arrest, if the damage de- 
creed exceed that amount, the ship cannot be 
arrested in a new action to make up the deficiency. 
— The Kalamazoo, No. 808, post. 

Annotations : — Folld. The Nostra Senora Del Carmine (1854), 

1 ECO. & Ad. 303. Distd. The Temiaoouata (1855), 2 

Eoc. & Ad. 208. Expld. Nelson v. Couch (1863), 33 L. J. 

C. P. 46. Consd. The Hero (1865), Brown. & Lush. 447. 

Folld. Homo Insce. Co. r. Prop Concord (1870), 22 L. T. 

490. Consd. The Dictator, [18921 P. 304. Reid. The 

Fairport (1882), 8 P. D. 48. 

747. .] — In a cause of collision, the 

ship having been released from arrest upon bail 
mven in the full sum in which the cause was insti- 
tuted cannot be re-arrested by pltf. to answer 
his damages, if, after the ordinary decree & refer- 
•ence, they prove to exceed that sum ; & if the ship 
has been sold by the ct. in another action brought 
by other parties, the ct. cannot under its general 
authority, or under Admlty. Ct. Act, 1861 (c. 10), 
s. 16, order the proceeds of the ship to be applied 
to satisfy damages or interest or costs in the first 
Action. — T he Wild Ranger (1863), Brown. & 
Lush. 84 ; 2 New Rep. 402. 

Annotations : — Ezpld. The Hero (1865), BrowTi. & Lush. 447. 

Consd. The Dictator, [1892] P. 304. Reid. The Gemma 

(1899), 81 L. T. 379, C. A. 


The Evanqeusmos (1858), 12 Moo. P. 0. C. 352 ; 
8w. 378 ; 14 E. B. 945, P. C. 


Annotations: — Folld. The Active (1862), 5 L. T. 773 • The 
Kate (1864). Brown. & Lush. 218 ; Wilson v. R. (1866). 

DiM. The Cathcart (1867), L. R; 
* Margaret Jane (1869), L. R. 2 

A. & E.346. Folld.TheStrathnaver(1875). 1 App. Cas. 58, 
P. C. Consd. The Walter D. Wallet, [1893] P. 202. Reid. 
The ColUngrovo, The Numida (1885), 10 P. D. 158. 

-.] — In a cause of damage. 


if the identity of deft.*s vessel as that which 
caused the damage be not proved, the ct. neverthe- 
less does not condemn pltis. in damages as well as 
costs, unless there be proved against them either 
mala fides or such crassa negligentia as would imply 
malice.— T he Active (1862), 5 L. T. 773; 1 Mar. 
L. O. 19 1 . 


752. Abandonment of proceedings by mort- 

gagee.] — The mtgee. of four sixty-fourth shares of a 
vessel caused her to be arrested in a suit which he 
subsequently abandoned. The ct. condemned him 
in costs, but not in damages, — ^The Egerateia 
(1868), 38 L. J. Adm. 40 ; 20 L. T. 961 ; 3 Mar. 
L. C. 241. 

753. Interest on money in court.] — ^A 

ship was mtged. to deft, to secure a sum exceeding 
£1,400 ; the mtge. was duly registered, & deft, 
took possession of the ship advertised her for 
sale. Before the sale pltf., who held a mtge. on 
the^ ship, made & registered after the date of the 
registration of the mtge. to deft., instituted a suit 
against the ship to enforce his mtge., & caused the 
ship to be arrested. Deft., to obtain the release of 
the ship, paid £500 into ct. in lieu of bail. The ship 
was sold by deft., & the proceeds were insufficient 
to satisfy deft’s mtge. Pltf., when the cause was 
ripe for hearing, abandoned the suit. The ct, con- 
demned pltf. in costs, & ordered him to pay to 
deft, interest on the £500 paid into ct. — ^T he 
Western Ocean (1870), L. R. 3 A. & E. 38. 


Annotation Diatd. The Acacia (1879), 41 L. T. 564. 


(e) Wrongful Arrest. 

748. Damages not awarded if bon4 fide.] — The 

-ct. will not make a decree for damages unless the 
circumstances show mala fides or crassa negligentia 
-on the part of the salvors in arresting, whereof the 
fact that the salvors arrested without first obtain- 
ing a valuation of the property from the receiver 
of wreck (as provided for by M. S. Amendment 
Act, 1862 (c. (1), s. 50, is not conclusive evidence. 
— The Kate, No. 598, ayite. 

749. .] — Defis. in a salvage suit have no 

right to recover damages for demurrage against 
pltfs., who, having hond fide & tlnough mere error of 
judgment arrested defts.’ vessel & carried on the f 
suit to recover reward for their alleged salvage ser- I 
vices, are held to have performed no salvage, but | 
mere towage, services. — ^T he Strathnaver (1876), 

1 App. Cas. 58 ; 34 L. T. 148 ; 3 Asp. M. L. C. 113, 
P. 0. S. C. No. 602, ante. 

^nno«afion.—ReW. The Walter D. Wallct(1893), 69 L.T.771. 

750. Mistake in identity — Identity not 

proved.] — ^A collision took place at sea. The vessel 
•causing the damage got away. From the appear- 
ance of a vessel in port, the owners of the damaged 
vessel caused her to be arrested to answer an action 
for damages. The vessel seized was a foreign vessel, 

& as the owner had no funds in England, she 
was detained for some months before she was re- 
leased on bail. Pltfs, failed in identifying the vessel 
seized as being the one causing the damage, & the 
Admlty. Ct. dismissed the action with costs, re- 
fusing to award damages : — Held : the decree must 
be affirmed, there being no evidence of mala fides, or 
•crassa negligentia, whi<3i might imply malice, on the 
part of pltfs. in arresting the ship, such arrestment 
being necessa^ & the foimdation of the action in j 
the Admlty. Ct., the proceedings being in rem. — 


764. Damages awarded — Negligence.] — No 

general rule can be laid down as to condemning 
salvors in costs & damages for arresting in the 
Admlty. Ct. property of less total value than £1,000. 
The fact that the arrest was made without verbal 
claim, & for a sum disproportionate to the value 
of the property & the services rendered, is evir 
dence that the arrest was made negligently. — ^T hb 
Eleonore (1863), Brown. & Lush. 186 ; 3 New 
Rep. 95 ; 33 L. .T. P. M. & A. 19 ; 9 L. T. 397 ; 
12 W. R. 218 ; 1 Mar. L. 0. 400. S, C. Nos. 773, 
UOhpost. 

755 , — ^ — Wrong ship.] — Tho O. was arrested 
at the suit of the W.\3 owners. In a few days it 
was found that tho O. was not the ship which had 
collided with tiie W. The action was subducted & 
the O. was released, having been under arrest 6 
days. The owners of the W. were condemned in 
the costs, losses, charges, damage, demmrage, So 
expenses caused by the illegal arrest of the O. & 
her freight, & the amount was referred to the 
registrar.— The Orion (1852), 12 Moo. P. C. C. 
366 n.; 14 E. R. 946. 

756. ;; Security.] — ^Where in a cause 

of damage in which the vessel of defts. had been 
arrested it appeared upon affidavits that pltfs. 
were mistaken as to the identity of the vessel 
proceeded against, & defts. offered to disclose the 
real wrongdoer, the ct. refused to accede to an 
application to extend the security to be given by 
pltfs. to meet the costs if unsuccessful so as to 
cover the damages caused by the wrongful arrest. 
Senible: cases may arise in which tho security 
would be extended. — The D. U. Peri (1862), 
Lush. 643 ; 32 L. J. P. M. & A. 46 ; 8 Jur. N. S. 
1230 ; 11 W. R. 44, 8. 0. No. 1033, post. 

Annotation : — ^Refd, Tho Mary or Alexandra (1867), L, R. 1 

A. &: E. 335. 
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757 , Proceedings unwarrantable.] — On a 

case of salvage coming before two JJ. it appeared 
that under M. S. Act, 1854 (c. 104), s. 460, 
the JJ. had no jimsdiction. They, however, by 
consent of the parties, heard the case Sc awarded 
£53. The salvors refund to accept the award or to 
appeal, but entered an action in the Admlty. Ct. 
against ship Sc cargo for £250. The owners ten- 
dered the £63, which the salvors, after the vessel 
had been for some time under arrest, accepted : — 
Held : the salvors were liable for costs Sc dam^es 
occasioned by improper arrest of the ship. — THE 
Nautilus (1850), Sw. 106. 

768. .;^Pltfs. were awarded £40 by 

the Comrs. of the Cinque Ports for salvage services 
to the 6r. Being dissatisfied with the award th^ 
lodged an appeal against it, but arrested the u. 
in an action m the Admlty. Ct. for £1,200. The ac- 
tion was abandoned after appearance ; — Held : (1) 
the action in the Admlty. Ct. was illegal to all in- 
tents Sc purposes; (2) pltfs. were liable for costs, 
damages, demurrage & expenses. — The Gloria db 
Maria (1856), Sw. 100. 

769. Where no Jurisdiction.] — If a pltf. 

institutes or continues a suit against a vessel Sc 
80 causes it to be kept under arrest, knowing the ct. 
to be without jurisdiction, he will oe condemned in 
the damages consequent on the detention. 

A salved vessel was valued by a receiver of wreck 
at £740 on Dec. 3. On Dec. 8 tne salvors instituted 
a suit in the sum of £2,500 ; on Dec. 18 they applied 
for an appraisement of the vessel ; on Jan. 14 fol- 
lowing they gave notice that they proceeded no 
further in the suit: — Held: (1) the salvors must 
have been aware within a short time of taking out 
the appraisement that the value fixed by the re- 
ceiver was substantially correct ; (2) they must be 
condemned in costs Sc in damages from Dec. 22 to 
Jan. 14. — The Margaret Jane (Margaret and 
Jane) (1869), L. R. 2 A. & E. 345 ; 38 L. J. Adm. 
38 ; 20 L. T. 1017 ; 17 W. R. 1004 ; 3 Mar. L. C. 
290. 


760. Improper detention.] — Salvors who detain a 
vessel after the owners have given in their affidavit 
of value Sc applied for a auperaedeaa are guilty of 
vexatious conduct. Sc will be condemned in costs 
for the further detention of the vessel ; they will not 
be condemned in costs in the absence of any such 
a^|>lication. — The India (1842), 1 Wm. Rob. 400, 


For full aiins., see SiiipriNa & Naviuation. 


701 . Salved property released by receiver of 

wreck. ]~Af ter release of salved property by the re- 
ceiver of wreck upon security to his satisfaction, 
salvors have no right to detain the property, or to 
arrest it by warrant of the Admlty. Ct. ; release in 
such case will be granted, with costs, against the 
salvors. — The Lady Katherine Barham (1861), 1 
Lush. 404 ; 6 L. T. 693 ; 1 Mar. L. C. 184. 

702, — ~ Of cargo — ^After freight paid.] — ^Where 
cargo is improperly detained under arrest, the 
owner is entitled to costs Sc damages. 


A cause of collision was entered against a foreign 
ship, freight Sc cargo. The ship was arrested, Sc the 
cargo was arrested for the freight. The ship waa 
released upon an appearance &; bail being ^ven for 
the owners of the ship. The ct. pronounced for the 
damage. An appearance was entered for the freight 
Sc the freight paid into ct.. Sc the surrogate was 
prayed to release the cargo. The value of ship Sc 
freight being insufficient to satisfy the damage, 
pltf. prayed the surrogate not to release the cargo. 
The surrogate referred the question to the judge : — 
Held : the cargo, even if the property of the owners 
of the ship, was not liable for tne damage. Sc must 
be released with costs Sc damages for improper de- 
tention of it. — The Victor, Nos. 499, 718, ante; 


Annotaiiona : — Conid. The Volant (1864), Brown. & Lush 
321 ; The MulUngar (1872), 26 L. T. 326. Befd. The 
Roeollff (1869), 17 W. It. 746 ; The Princess Royal (1870), 
L. R. 3 A. & E. 41 ; The Dictator, [1892] P. 304. 


763. Detention by leave — ^After suit dismissed — 
Damages awarded. }-~A vessel having been arrested 
in a cause of damage. Sc the suit having been dis- 
missed with costs, pltf. obtained leave to detain her 
for 12 days that he might have time to consider 
whether he would appeal. On the 13th day the 
vessel was released : — Held : deft, entitled to 
damages for the 12 days detention. — The Oheshirb 
Witch (1864), Brown. Sc Lush. 362 ; 11 L. T. 350 ; 
2 Mar. L. C. 145. 


Sub-sect. 3. — Appearance by Dependants. 

A Since (he Judicature Acts, 

764. Appearance under protest — Practice.] — 

Where a deft, objects to the jurisdiction in a cause 
in rem Sc appears undeV protest, the fonner practice 
of the Admlty. Ct. as to proceedi^s under protest 
must be observed throughout. — ftiB Evangblis- 
TRIA, No. 171, ante; No. 783, post. 

Annotatiana The VIvar (1876), 2 P. D. 29, C. A. 

Distd. The ABliicourt (1877). 2 P. D. 239. 

765. .] — The Vivar, Nos. 841, 846, 

1608, post, 

766. Effect of absolute appearance — Submission 
to Jurisdiction.] — Pltfs., owners of a British ship, 
commenced an action innmSc caused a vessel with- 
in the jurisdiction to be arrested in respect of a col- 
lision on the high seas. The owners of the vessel 
arrested were foreigners domiciled abroad, They 
apiieared Sc obtained the release of their vessel by 
giving bail to the value of ship Sc freight. They 
then defended the action, denying their liability, 
& counterclaiming for damage they had sustained 
by reason of collision. The foreign vessel was found 
alone to blame, Sc judgment pronounced in the 
usual form condemning defts. Sc their 'bail in the 
amount of damage sustained by pltfs. toother 
with costs of the claim Sc counterclaim. Defte. 
moved to vary the decree by limiting it to the 
value of their vessel, freight, Sc costs: — Held: 


PART III. SECT. 1, SUB^CT. 3.— A. 

a. Entry of appearance — fraiver of 
dbjecHon to jurisdiction .] — Enterinir an 
appoaranoo to an action ie not a 
waiver of objection to the juriadiction. — 
BmiKT V. THE Bakbara Bosqwitz & 
Porter, No. 562, l, onte.— CAN. 

7641 . A ppearance under protest — 
Waiver of objection to jurisdiction .] — 
Defts.' steamer was attached to respond 
Buob judgment as pltf. mb?lit obtain in 
an action for broach of a ohartorparty. 
Defts. appeared under protest, without 
prejudioe to the right to object to the 
jurisdiotion of the ot., & subsoquenUy 


moved to set aside the summons & 
attachment, on the ground that the 
ser^ce was irregular; — Held: (1) the 
defective service of a summons, regularly 
issued, & in proper form, was cured by 
the appearance of defts.; (2) such a 
thing as appearance ** under protest 
was unknown to the practice of the 
Supremo C^. of Nova S^tia. but, e^n 
if defts,' right to object to the leg^ity 
of the Borvlco oould be protected by 
protest, the protest, in this case, was 
limited in terms to the jurisdiotion. — 
Dominion Coal Co., Ltd. v. Kinoswkll 
S.S. Co., Ltd. (1898), 30 N. S. R. 397.- 
CAN. 


764 ii. Subaeouent acta amount- 

ing to waiver of protest] — A summons 
& warrant were served & executed 
JSc an appearance entered “ under pro- 
test." A bond was given (not imder 
protest) & the ship released : — Held : the 
giving of a bond, in which the sureties on 
behalf of the owners of deft, ship sub 
mitted themselves & oonsented to the 
jurisdiction of the ct., being given after 
the appearance under protest, was a step 
in the cause, & thereby a waiver of the 

S rotost. — Dunbar Drkdoino Co. v. Thk 
[ILWAUKEE (1907), 11 Ex. C. R. 179, 
—CAN. 
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apart from any apolication for a statutory limita- 
tion of liability, the appearance of defte. being 
voluntary & their proceedings in the action amount- 
ing to a submission to the jurisdiction of the ct., 
they were personally liable to the full extent of 
pltfs/ proved claim. — The Dupleix, [1912] P. 8 ; 
81 L. P. 9 ; 106 L. T, 347 ; 27 T. L. R. 677 ; 12 
Asp. M. L. 0. 122. S. C. No. 1501, past. 

767. Objection to plaintiffs’ title not ex- 

cluded.] — Where shipowners, in an action of re- 
straint instituted by mtgees. alleging themselves 
to be owners, enter appearance not under protest 
& give bail for the safe return of the ship, they are 
not precluded at the trial from questioning pltfs.* 
title, & if it in faet appears that pltfs. are merely 
mtgees. the ct. will order the bond to be given up 
& cancelled. — The Kekoula, Nos. 235, 253, ante. 

768. Entry of appearance — ^Action in district regis- 
try.]— -Where a cause in rem has been instituted in 
the Liverpool district registry of the Admlty. Ct. 
the owners of the ship proceeded against, if resident 
out of the limits of the liveri^ool district, naay 
appear in the London registry of the Admlty. Diy., 
but the prmcipe to enter an appearance must contain 
a recital of the institution of the cause in the 
Live^ool district registry of the Admlty Ct. showing 
the title under which the cause was entered at Liver- 
pool. — ^The General Birch (1875), 33 L. T. 792 ; 
24 W. R. 24 ; 3 Asp. M. L. C. 99. 

B. Before the Judicature Acts. 

(a) Form of Appearance. 

769. Appearance under protest — Facts excluding 
Jurisdiction to be stated.] — Where a petition on pro- 
test is filed on the ground of want of jurisdiction, 
before pltf.’s i)etition setting forth the particulars 
of his damage, the petition on protest ou^ht to 
state the facts which show want of jurisdiction. — 
The Pieve Superiore, Nos. 524, 520, 539, 545, 
555, ante. 

For full ann.M., see S, C. Xo.v545, ante. 

770 . When not proper course — Case within 

Jurisdiction.] — Where an action for wages is brought 
against a foreign shif), defts. should not appear 
under protest, as the ct. has jurisdiction if it 
thin^ proper to exercise it. — T he h^ANZ et Elize, 
No. 456, ante; No. 1035, post. 

Annotatum Distd. The Nina (18G7), L. H. 2 A. & E. 41. 

For full uuns., sec S. C. No, 45G, ante. 

771. Absolute appearance — Effect of — Formal 
objection to Jurisdiction not available.] — ^Formal ob- 
jections to jurisdiction are not allowed to be taken 
after an absolute appearance given. 

Damage havingbeen done by a foreign ship to 
a barge in the Thames, the ship was arrested 
according to the ordinary process ; there was an 
absolute appearance & release of the vessel thereon. 
On the petition being filed, deft, ideadod the barge 
was not a sea-going vessel within Admlty. Ct. Act, 
1840 (c. 65), s. 6, & that the ct. had no jurisdic- 
tion: — Held: (1) ct. had jurisdiction by M. S. Act, 
1854 (c. 104), s. 627 ; (2) after absolute appearance 
defts. could not object that the arrest had not 
strictly followed the course prescribed in that 
sect. — The Bilbao, Nos. 85, 475, 607, 724, ante. 

Annotations: — Conid. Everard v. Kcndull (1870), L. R. 5 

O. P. 428 ; The Vera Cruz (1884), 9 P. V. 96. G, A. 

For full aims., see 8. C. No. 475, ante. 

772. Estoppel.] — In a salvage suit 

defts. entered an absolute appearance. The vessel 
being arrested, was released on Jan. 11, on an 
undertaking by the proctOTS of the owners to file 


an affidavit of value within a week. On Jan, 16 
they filed an affidavit stating the value of the vessel, 
freight, & cargo to be over £1,000. On Jan. 19 
a receiver of wreck made an affidavit that the 
value w^ under £1,000. On Feb. 1 defts. applied 
upon this affidavit, to dismiss the suit with costs 
on the ground that the ct. had not jurisdiction, 
which in such case lay with JJ. under M. S. 
Amendment Act, 1862 (c. 63), s. 49 : — Held : in 
the circumstances, defts. had estopped themselves 
from objecting to the jurisdiction. — Tm Dart 
(1870), 21 L. T. 765 ; 3 Mar. L. C. 327. 

77 3 . Ko estoppel where no Jurisdiction.] 

—Where the ct. has not jurisdiction deft, is not pre- 
judiced in his claim for damages by having ap- 
peared absolutely. The Eleonore, No. 764, ante ; 
No. 1401, post. 

774. Plea to Jurisdiction allowed.]— 

Where a party objects to the jurisdiction of the 
ct., the proper course is to appear under protest. 
Where the jurisdiction is admitted, on a proper 
case stated {ex p.), the ct. will allow the party 
to sever his defence, &; to plead in bar in the first 
instance, reserving to him the right to plead 
generally, if the r>lea in bar be not sustained. — 
The Sarah Jane (1843), 7 .Tur. 659. 

775. ; .] — Where deft, intends to 

object to the jurisdiction of the ct. on the ground 
of the value of the property salved he ought to 
enter an appearance under protest ; but if he 
appears absohitcly, & raises the objection after 
the petition is filed, the ct. will entertain it, but 
will not give him costs. — The Louisa (1863), 
Brown. & Lush. 59 ; 9 Jur. N. S. 676 ; 11 W. R. 
614. S. C. No. 607, ante. 

Annotations : — Distd. The Herman Wedcl (1870), 39 L. .1. 

Adm. 30. Mentd. The Port Victor, 11901] P. 243. C. A. 

776. Second appearance — Change of solicitors — 
Lien of first solicitor.] — Where a solr. for a deft, in a 
wages suit was entitled to a lien for his costs on the 
balance of the proceeds of the ship in the registry 
(after payment of pltf.’s claim & costs) & deft., 
wishing to dispute the registrar’s report on ^jltf.’s 
claim to which he had previously subnutted, 
caused a second appearance to be entered for him 
by other solrs. without previously paying his 
original solr.’s costs, the ct. ordered the second 
appearance to bo set aside, & the original solr.’s 
costs to be paid out of the fund after payment of 
pltf.’s claim & costs, leaving the other solrs. to 
apply to enter an appearance after this had botm 
done. — The Oneiza (1872), L. R. 4 A. & E. 36 ; 27 
L. T. 032 ; 21 W. B. 232 ; 1 Asp. M. L. C. 470. 

(b) Who may Appear. 

777. Insurers.] — The former practice of the ct. 
was to permit only the master or owners of a ship 
arrested to appear & defend. But the ct. will allow 
the insurers of the ship to defend, on terms, if they 
show a substantial interest which may be preju- 
diced by pltf. proceeding to judgment. 

A ship having been arrested in a cause instituted 
in the Admlty. Ct., & the owner not appearing, 
the foreign insurers then entered an appearance & 
applied for leave to defend, upon the ground that 
if the ship was sold by the ct., they might be made 
responsible to the owner for a total loss. The ct. 
panted the application upon their giving security 
for costs. In another action brought for necessaries 
against same ship, no appearance having been 
entered for the owner, the same insurers appeared 
& paid the amount of the claim into ct., making 
at the same time an offer to pay costs. The ct. 
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B (b). 

a. Persons interested .] — ^Whoro a pro- 
in rem is instituted in the 


Admlty. Ct. to enforce a maritime lion, 
it is immaterial to whom the res 
belonfirs. The owner or other persons 
interested may intervene to defend the 


suit, hut tho ct deals with the res only. 
Sc it is tho res Sc not the owner that is 
liable in tho suit.— T hk MtTLLiNCAB 
(1872), 26 L. T. 32C.-~IR. 
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rejected a motion on behaK of pltf. to sell the ship 
as for want of appearance. — The Regina Del 
Mabe (1864), Brown. & Lush. 315. 

778. Persons not bound to appear — ^Public officers 
— Crown interests Involved — Collision with H.M. 
ship — ^Lords of Admiralty.] — ^Public officers of the 
Crown are not bound to appear at the suit of private 
individuals when tiie interests of the Crown are 
concerned. The ct. cannot compel the Lords of the 
Adinlty. to appear by their proctor in a suit against 
a Queen’s ship, & a monition will be refused for 
this purpose; but the ct. will intimate to their 
lordships that such an application has been made 
& the monition refused. — The Athol (1842), 1 Wm. 
Rob. 374 ; 1 Notes of Oases, 580 ; 6 Jur. 370. 

Annotations: — Folld. The Reaolutc (185(>), 33 L. T. O. S. 
SO. Apld. The Thom IS A. Soott (1804), 10 L. T. 720. 
Coma. Tho Pdrlcmmt Bolgo (1880), 5 1\ D. 197, C. A. 


Sub-sect. 4. — Release on Bail, Etc. 

Re-arrest, see pp. 104, 105, ante, 

A, Since the Judicature Acts. 

779. Value — ^Appraisement — Conclusiveness of.] 

— In an action of salvage pltfs. obtained an award 
of £1,500 upon an appraised value of defts.’ ship of 
£1 ,250 & of her cargo of £5,004 ; total £0,254. The 
ship was sold by the marshal for £713, the cargo, 
which was of a nature not readily saleable in 
England, for £1,049, & the total £2,303 was reduced 
by fees & disbursements to £1,025. An award of 
£130 obtained by the pilot & £100 by boatmen 
in separate actions in respect of same salvage 
operations brought the total salvage claims up to 
£1,730, which more than absorbed the whole pro- 
ceeds. On motion by defts. to vary the decree by 
reducing the award of £1,500 : — Held : the applica- 
tion must be refused as defts. had allowed the ct. to 
proceed to award salvage upon the basis of the ap- 
jiraisement without taking any exception at the 
time, &; beyond the difference between the appraised 
value & the sum realised by the sale, there was 
nothing to indicate that the appraisement did not 
fairly represent the value at the time & place when 
the property was biought into safety. — The Georg, 
[1894] P. 330 ; 71 L. T. 22 ; 7 Asp. M. L. O. 476. 
8. C. No. 1225, post. 

Annotatim : — Mentd. The Sun Onofre, [1917] V. 9(5. 

78 Q, — In ordinary circum- 

stances an appraisement by the marshal in a salvage 
action is conclusive. — The Hohenzollern, 1 1900] 
P. 339 ; 70 L. J. P. 17 ; 95 L. T 585 ; 22 T. L. R. 
778 ; 10 Asp. M. L. 0. 290. 

781 , Affidavit of — Evidence.] — ^AVhere, in a 

salvage action, defts. file affidavits of value of their 
ship, freight, & cargo, which values are accepted 
& agreed to by pltfs., defts. will not be allowed at 
the hearing to give evidence to decrease the 
values.— The Hanna (1877), 37 L. T. 304 ; 3 Asp. 
M. L. C. 505. 

782. Discharge of bail — Change of indorsement 
on writ.] — Bail given to answer judgment in a cause 
where the appearance is under protest will not bo 
discharged on account of a change in the indorse- 
ment on the writ of summons, which renders tho 
protest of no avail. — T he City of Mecca (188 1), 0 


P. D. 106 ; 60 L. J. P. 53 ; 44 L. T. 760 ; 4 Asp. 
M. L. 0. 412, C. A. 

For full anns., see Conflict of Laws. 

783. Action of possession — Ball.] — In pits for 
possession the Admlty. Ct. can take bail. — T he 
Evangelistria, No. 171, ante; No. 704, post. 

j For full amis., see S. C. No. 171, ante. 

784. Action of restraint — Value of plaintiff’s 
j shares.}— In an action of restraint the bail bond 

should not be given to pay what may be adjudged 
against deft, in an action, but simply for the ap- 
praised or agreed value of pltf.’s shares, in case the 
ship does not return to the particular port named in 
the bond. 

It has never been the practice to give a bond in 
double the value (Butt, J.). — The Robert Dick- 
inson, The Glannibanta (1884), 10 P. D. 16; 
64L. J.P.6; 52L.T. 65; 33W.R.400; 6Asp. 
M. L. C. 341. 8. C. No. 227, ante 

786. .] — In an action of restraint the 

amount of bail to be put in by defts. is the same 
proportion of the whole value of the vessel as the 
number of shares held by pltf. bears to the whole 
number of shares in the vessel. — T he Cawdor 
( 1898), 79 L. T. 357 ; 8 Asp. M. L. C. 475. 

786. Caveat release — Groundless objection to 
bail.] — ^Where a pltf., being dissatisfied with the 

' sufficiency of bail, enters a caveat against the release 
of a vessel, he will, on its appearing to the ct. that 
his objection to the bail was groundless, be con- 
demned in damages & costs. — T he Don Ricardo 
(1880), 5 P. D. 121 ; 49 L. J. P. 28 ; 42 L. T. 32 ; 
28W. R. 431; 4 Asp. M. L. C. 225. S. C. No. 1037, 
post, 

B. Before the Judicature Acts, 

{a) Persons entitled to Release, 

787. Person entitled to freight — ^Mortgagee in 
possession.]— If a ship is arrested for ship & freight, 
a person showing a prinid facie title to freight is en- 
titled to a release of the ship upon giving bail in the 
action. In an action agahist ship & freight for mas- 
ter’s wages, the mtgee. in possession is entitled to a 
release of the ship, upon giving bail in the action, 
notwithstanding that the master has become liable 
in respect of bills of exchange drawn upon the char- 
terers for the ship’s use. The mtgee. in possession 
has a prinid facie title to freight, & therefore has a 
right to give bail. — T he Ringdove (1858), Sw. 310. 
8. C. No. 248, ante, 

788. Receiver appointed by the court — Be- 

fore arrest — Without bail. J— ^The Ct. of Chancery ap- 

ointed certain persons receivers of a freight, which, 
efore they had obtained possession, was arrested 
in a suit in the Admlty. Ct. Upon motion, in the 
Admlty. Ct. on behalf of tho receivers, the release 
was decreed, but without costs. — T he Bloomer 
( 1864), 11 L. T. 40 ; 2 Mar. L. C. 147. 

789. Cargo owner — Release of cargo — Conditions.] 
— Cargo arrested for freight will bo released upon 
payment of the freight into ct., with an affidavit of 
value. — T he Victor, Nos. 499, 718, 762, ante. 

Annotaiions : — Refd. Tho Volant (1864), Brown. & Lush. 321. 

The Kooclltr (18(59), 17 W. U. 745 ; The Princess Royal 

(1870), L. R. 3 A. & K. 41 ; The Mullingar (1872), 26 L. T. 

326 ; Tho Dictator, [1892] P. 304. 

790. Though owner of ship.] — ^A 

vessel was arrested in a cause of collision. At the 
time of the collision she had a cargo on board ; at 
the time of arrest a portion only of such cargo 
remained on board. Tme vessel &> cargo belonged 
to the same owner. On motion for release of the 
cargo remaining on board : — Held : the freight due 
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779 1. Value — Appraisement — How 
valmtion sJmuld he estimated.l — Whore, 
in a caso of salvage, there is no market 


value for the ship in tho port where it is 
brought by tho salvors, tho res should be 
valued, not on the basis of a forced sale, 
but as a '* going conoern in the hands 
of a solvent owner, using it for the par- I 


tioular purposes of his trade at the sum 
for which tho owner, as a reasonable 
man, would ho willing to sell it. — 
Vermont S.S. Oo. v. The Abby 
Palmer (1904), 8 Ex. 0. R. 440.— CAN. 
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upon the whole cargo must be paid into ct. before 
the portion on board at the time of arrest could be 
released. — The Roeclipf (1869), L. R. 2 A. &; E. 
363 ; 38 L. J. Adm. 66 ; 20 L. T. 586 ; 17 W. R. 
745 ; 3 Mar. L. C. 243. 

Amwtaiion The Kaloton (1914), 30 T. L. R. 572. 

791, Salvage action against injured ship — Inter- 
vention of owner of ship to biame.] — Where a ship 
has been found to blame in a cause of collision, « 
a cause of salvage has been instituted against the 
other (the injured) ship, the owners of the ship found 
to blame have a right to intervene in the salvage 
cause (o protect their own interest ; if they choose 
to put in bail to answer the claim of the salvors in 
lieu of bail given by the owners of the injured vessel, 
the Admlty . Ct. will give them the conduct of the de- 
fence of the salvage suit ; in such circumstances 
the owners of the injured vessel are entitled to have 
their bail released, & to be paid their coats up to the 
time when the new bail is put in. — The Diana 
(1874), 31 L. T. 203 ; 2 Asp. M. L. C. 366. 

792. Arrest under Foreign Enlistment Act, 1870 
(c. 90) — Conditions of release — ^Amount of bail.] — 
Where a vessel is arrested under the above Act, 
the ct. will admit her to bail with the consent of 
the Crown. Semble : the^ consent of the Ci*own is 
not necessary. The ct. will only require bail to be 

f iven to the extent of the value of the ship & her 
quipment, & not any further sum for costs. — 
The Gauntlet (1871), L. R. 3 A. & E. 319 ; 24 
L. T. 597 ; 1 Asp. M. L. C. 45. 


(b) Appraisement, 

798. Commission of appraisement — Commission 
of unlivery.] — It is the right of salvors if they can- 
not obtain a full valuation of ship & cargo to 
apply for a commission of appraisement, & it 
may bo also for a commission of imlivery ; but 
the former is an extreme measure & not to be re- 
sorted to except in cases of extreme necessity. In 
the case of cargo the commission of unlivery will be 
granted as the cargo cannot be duly appraised with- 
out being unladen. In the particular case the ship 
& cargo were released upon affidavits of value, the 
right being reserved to the salvors fx) have another 
valuation & the owners undertaking to afford every 
facility f6r ascertaining such valuation if the value 
was impeached. — The Glasgow Packet (1843), 
8 Jur. 67. 

794. Affidavit of value.] — In a salvage suit the 
regular course is for the owners to bring in an affi- 
davit, but the first step on the part of the salvors is 
to demand one before taking out a commission of 
appraisement. — The Sarah (1849), 6 Notes of 
Oases, 677 ; 13 L. T. O. S. 103; 13 Jur. 263. 
S. C. No. 1276, poai. 

795. Appraisement — Where value disputed.] — In 

all cases where the value of property to which sal- 
vage service has been rendered is disputed, the 
proper mode, if practicable, is to resort to a decree 
of appraisement. — The Lady Eglinton v. The 
Black Sea (1856), 3 L. T. 218. 

Costs of appraisement,] — See p. 206, post, 

796. Effect of appraisement. ]^An appraisement 
made by the marshal of the ct. will be held conclu- 


sive as to the value of the property salved. — ^T he 
Venus, Cargo ex (1866), L. R. i A. cSt E. 50 ; 12 
Jur. N. S. 379; 14 W. R. 466. 

Annotations : — Consd. The aeorj?, U8941 P. 330. Mentd. The 

San Onofre, [1917] P. 96. 

797. Second appraisement — When made.]— When 
the valuation of the ship is impeached, a new ap- 
praisement, to be made at the expense of the party 
applying, is permitted. — T he Margaret, Nos. 
211, 226, 231,236, ante. 

For full anna., see S. C. No. 226, ante, 

798. Appraisement unnecessary — Where question 
one of law.] — Where the question is one, not of fact, 
but of law, a commission of appraisement is 
unnecessary. — The Charlotte Wylie (1846), 2 
Wm. Rob, 495 ; 6 Notes of Cases, 4. 

799. Where no appraisement — Value fixed by ar- 
bitration.] — In a cause of mixed military & civil 
salvage (rescue from pirates) against the owners, 
the ct. is unwilling, though no bail has been given, 
to disturb a valuation, not clearly excessive, made 
under a reference on the 8i)ot to three arbitrators 
chosen by the salvors & consignees of the vessel. — 
The Sir Francis Burton (1828), 2 Hag. Adm. 
156. 

goo. Question for registrar & merchants.] — 

In a cause of damage the responsive allegation 
pleaded the value of the ship : — Held : the value of 
the ship, where not agreed ui)on or ascertained by 
appraisement, was a question for the registrar & 
merchants, &> one which the ct. would not decide 
1 from evidence given upon the allegation. — The 
I Speculator (1848), 12 Jur. 546. 

j (c) Bail, 

i. In General, 

801. Ball bond — Substitute for res.j-^Bail bonds 
are not mere personal securities to individual cap- 
tors, but are given to the ct. to abide the adjudica- 
tion of all events impending before it at the time ; 
they are regarded as pledges or substitutes for the 
thing itself, in all points fairly in adjudication be- 
fore the ct. — T he Nied Elwin (1811), 1 Dods. 50. 

802. Sureties — Partners disqualified — Suffi- 

ciency for registrar.] — By the practice of the 
Admlty. Ct., sureties to a bail-bond must not bo 
partners. A question of sufficiency of bail is to be 
referred to the registrar, — The Corner, No. 740, 
ante, 

Antudaiion : ■ Folld. Tlio Don Ricardo (1H80), 5 D. 121. 

For full uniis., sec S. C. No. 740, ante. 

803. Omission of description.] — ^A bail- 

bond to lead the supersedeas of an arrest, signed be- 
fore a comr. by the sureties simply, without the 
addition of their descriptions & addresses, is good. 
— The Tamarac (I860), Lush. 28. 

804. Effect of bail — Unloading of cargo stopped.] 
— The ct. will stop salvors under a decree of ap- 
praisement (after bail has been given) from un- 
loading the cargo at an outport. — The Sussex 
(1836), 3 Hag. Adm. 339. 

806, Release — Supersedeas.] — When a su- 
persedeas is issued instant obedience must be paid 
to it. — T he To wan. No. 1343, post. 


PART in. SECT. 1 , SUB-SECT. 4.— 

B (b). 

796 1. Appraisement — Excessive value 
---Order for sale at upset price, 1 — After 
two oonmiissious of appraisement had 
been Issued & the returns in both coses 
found too high, so that no sale could be 
effected, the ct. fixed an upset price, 
ordered a sale at short notice, & made 
a decree of salvage upon the pro- 
ceeds thereof. — T hr Cambhidue (1870), 
Y. A. D. 63.— CAN. 


j 796 ii. Setting aside — Derelict .] — 

An appraisement of a derelict was 
objected to on the grounds: (1) the 
appraisers had been chosen by the 
proctor for the salvors ; (2) the writ 
had not been directed tii the marshal 
or to comrs., but to tho appraisers 
thcmselvcB : — Held : tho appraisement 
could not bo sustained. — The Cam- 
BKIDGK, No. 795, i, anfe.— CAN. 

796 i. Effect of appraisement ,] — Tho 
ot. will not allow an appraisement 


ordered at tho instance of the salvors, 
which has been duly made by reli- 
able parties, to Im 3 questioned. — The 
rt. B. IIUMK (1881), Y. A. D. 228.— 

CAN. 

79611. Appraisenieni aftersale,] 

— An appraisement, made by the 
marshal afUT sale of tho ship : — 
Held: void. — T he Qceen (No. 1) 
(1869), 19 L. T. 705.— in. 
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Sect. 1. — Actions in rem: Suh^secL 4, B. (c) ii. 
cfer Hi. ; svib seci. 5, A. Jg.] 

ii. Limits of Liability. 

' 806. Liability limited to amount of bail.] — ^Where 
an action for damages is prosecuted by an arrest of 
the vessel, & where bail is given & accepted for the 
value of the vessel, the ct. cannot enforce payment 
of the damage beyond the amount of that bail, but 
will condemn the owners in costs. — T he Voiant, 
No. 472, ante; Nos. 816, 1032, 1603, post. 
Annot(Uion$ : — ConBd.ThoMolloua(184H), 6 Notesof Cases, 62. 
Pbtd. Harmor v. Uell (1851), 7 Moo. P. O. C. 267, P. C. 
Consd. The Temlscoiiata (1855), 2 Eoc. &; Ad. 208 : Laws 
r. Smith (1 884 ), » App. Cas. 356, P. C. ; The Dictator, [1 892] 
P. .S04. 

For full auns., see H. C\ No. 1503, post, 

807. .] — bottomry bondholder entered 

an action against ship, cargo, & freight. ^ The 
owners of the cargo appeared, & gave bail in the 
sum of £350. The proceedings were in pcenam. 
The bond was pronounced for, the ship sold, 
proceeds of sale & the freight were brought into the 
registry. The claims for wages, which proved unex- 
pectedly heavy, having been settled, the deficiency 
on the ship’s account for the bond & proctor’s costs 
amounted to £409 9s. 2d. which the owners of the 
cargo were called upon to pay. They tendered 
£350 the amount of their bail : — Held : (1) though 
the master may become ex necessitate agent of the 
owners of the cargo, he can render them liable only 
to the value of the cargo ; (2) any liability beyond 
that can arise only from the conduct of such owners 
in contesting the validity of the bond ; (3) they 
cannot bo liable to costs not occasioned by their 
conduct ; (4) the amount of their bail is the limit 
of their liability, as regards the bond ; (5) the bail 
might have been taken to the full value of the 
cargo ; & its not having been so taken was the act 
of the bondholder himself, who must abide by the 
consequence. — Tub Nostra Senora Dex. Carmine 
(1864), 1 Ecc. & Ad. 303 ; 18 Jur. 730. 

Annotation: — Dlstd. The Temlycouata (18.55), 2 Ecc. & Ad. 
208. 

g08. No second action 11 ball insufficient.] — 

When bail has once been given in an action for 
damage, A the ship is released, the party proceeding 
must be content to abide by the sum which such 
bail will cover ; he cannot enter a fresh action for 
any further sum. The bail represents the ship, &; 
when a ship is once released upon bail, she is alto- 

C 'her released from that action. When a party 
once proceeded before the ct. & recovered judg- 
ment, ho is barred from proceeding in a second 
action. — The Kalamazoo (1851), 18 L. T. O. S. 
00 ; 16 Jur. 885. S. 0. No. 746, ante. 

Annotations: — FoUd. The Nontra Senora Del Carmine (1854), 
1 Eoe. 8c Ad. 303. Distd.Tho TcmlHconata (1855), 2 Eoc. & 
Ad. 208. Expld. NelHOn r. Couch (1863), 33 L. J. C. P. 40. 
Conid. The Hero (1865), Brown. & Lush. 447. FoUd. 
Home Insoe. Co. r. Proj) Concord (1870), 22 L. T. 490. 
Oonsd. The Dictator, 118921 P. 304. Reid. The Fairport 
(1882), 8 P, 1). 48. 

800. Liability limited to value of res — Though 
bail in greater amount.] — In a cause of damage the 
bail is only liable to the extent of the value of the 
ship & freight, & not for the full amount of the 
damage done, even thougl^ bail may have been 
given for a smn beyond the value of the ship & 
'J i . — The Duchesse de Brabant (1867), Sw. 
264 ; 30 L. T. O. S. 282 ; 6 W. E. 329. S. C. No. 
818, post. 

^nnolaltona Eipld. The Wild Hanger (1862), Lnsh. 553. 
Conid. Smith r. Bank of New South Woles (1872), L. R. 
4P. C. 194.C. A. 

810. Bail not conclusive of real value.]— Where in 
a cause of collision bail is mven A; accepted between 
the party charged with damage Sc the party pro- 
motmg the suit, the promoter of the suit, if he suc- 
ceeds in his action, is not precluded from disputing 


before the registrar & merchants the real value of 
the ship & freight. — T he JVIellona (1848), 3 Wm. 
Rob. 10 ; 0 Notes of Oases, 02 ; 11 L. T. O. S. 182 
12 Jur. 271. 

Annotation St Distd. The Temlscouata (1855), 2 

Eoc. & Ad. 208. 

811. Appropriation of bail — ^Where part of claim 
outside Jurisdiction.] — In a suit against ship & 
freight, bail to obtain a release was given generally. 
The freight was not liable : — Held : it was proper 
to order an inquiry as to the respective values of the- 
ship Sc freight, Sc to hold the bail as a security only 
for that which might be found to be the value of 
the former. — ^T he Staffordshire (1872), 8 Moo. 
P. C. C. N. S. 443 ; L. R. 4 P. 0 194 ; 41 L. J. 
Adm. 49 ; 27 L. T. 46 ; 20 W. R. 657 ; 1 Asp. 
M. L. C. 366 ; 17 E. R. 378. 

Annotaiions : — Consd. Tho Dictator, [1892] P. 304. Mentd. 

The Onward (1873), L. R. 4 A. & E. 38; Louisiana 

Citizens* Bank v. Wendelin (1886), 2 T. L. R. 240 ; Barber 

V. Mackrcll (1892), 67 L. T. 108. 

812. Benefit of ball — Available only for party to> 
action.]— A sum of money having been deposited 
by the party found in fault, to answer costs, Sc pro- 
ceeds of the sale of the ship proving to be more than 
sufficient to pay the damages to the shipowner with 
costs ; — Held : the deposit must be returned to tho 
wrongdoer, Sc could not be claimed by the pro- 
prietor of the cargo, as he did not proceed with an 
action at the same time as the shipowner. — The 
Baldur (1853), 5 L. T. 525. 

818. .] — Where actions are brought by 

different pltfs. in respect of a collision, the bail in 
the first action is not liable to pltf. in the second 
action. — The Clara, No. 1492, post. 

Annotations: — Conid. Tho Afrlcano, 118941 P. 141. Reid. 

The Desdomnna (1S50), 28 L. T. O. 8. 192 ; The Dictator, 

11892] P. 304. 

814. Release of bail — If action compromised.] — 

The Admlty. Ct. having decreed for damage in u 
collision cause & referred the amount to the re^s- 
trar & merchants, the case was afterwards settled 
by compromise, without going before the registrar 
Sc merchants : — Held : the bail was released. — 
The Harriett (1841), 1 Wm. Rob. 182, 188 ; 1 
Notes of Case.s, 325 ; 0 Jur. 197. 

iii. Amount of Bail. 

815. Value of ship & freight— Umit of liabiUty.] 

— The responsibility of shipowners in an action for 
damage by collision is limited by 53 Geo. 3, c. 169, 
to the value of the wrong-doing vessel, Sc to the 
freight due or to ctow due for the then voyage ; nor 
is such responsibility extended by having given 
bail, unconditionally, in a sum plus the real value 
to answer the action. — The Richmond (1838), 3 
Hag. Adm. 431. 

Annotaiions: — Apld. The Mellona (1848), 6 Notes of Cases, 

62 ; Tho Mary Caroline (1848), 3 Wm. Rob. 101. 

816. S. P. The Volant, Nos. 472, 806, ante; 
Nos. 1032, 1503, post. 

For full anns., see S. C. 1503, ante, 

817. .Y^Held : (1) the value of tho 

ship, to which the liability of a shipowner for dam- 
age done by his ship, without his fault or privity, 
was limited by 53 Geo. 3, c. 159, was to be taken 
at the moment of the collision ; (2) the bail was 
liable to the extent only of such value ; (3) it was 
immaterial that bail had in fact been ^ven uncon- 
ditionally for a greater amount. — T he maby Caro- 
line (1848), 3 Wm. Rob. 101 ; 6 Notes of Oases, 
636 ; 12 L. T. O. S. 247 ; 12 Jur. 945. 

818. .]— Bail should be given for value 

of ship Sc freight, not for the amount of dama^. 
Sc if given for a larger amount, it will be reduced oy 
the ct„ according to practice, to the value of ship 
Sc freight. Bail is not liable for the deficiency of 
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that value to pay the damage, although given for 
a larger amount. — ^The Duchessb db Bbabant, 
No. 809, ante. 

Annotations: — ^Exfild. The Wild Hanger (1862), Lush. 553. 

Conid. Smith v. Bank ot New Sauth Wales (1872), L. R. 4 

P. C. 194, C. A. 

819. At time of arrest.] — ^When the release 

of a vessel arrested in a suit in rem is sought, bail 
cannot be required to a greater amoirnt than the 
value of the vessel at the time of arrest, though 
the statutory limit of the owner's liability may be 
^ater, & though the value of the vessel may have 
been afterwards increased by repairs. — ^T hb St. 
Olap (1869), L. R. 2 A. & E. 360 ; 38 L. J. Adm. 
41 ; 20 L. T. 758 ; 17 W. R. 743. 

820. Salvap^e—Proportlonate to services.] — Proc- 
tors are not justified in entering actions & requir- 
ing bail to an amount quite diimroportioned to the 
service. — The Earl Grey (1860), 1 Ecc. & Ad. 
180. 

821. Action of possession — ^Double value.] — In a 

possession suit bail was decreed in double the value 
of the ship. Semble : this was the ordinary prac- 
tice. — ^Alstrom V. Houltuyn (1727), Burrell, 310. 

822. Reduction of bail — Where part of claim out- 
side Jurisdiction.} — An action upon various claims 
was entered & bail given in the sum of £1 ,500. The 
ct. having upon motion decided that it had no 
jurisdiction over some of the claims, the amount 
for which bail was necessary was reduced to £460 — 
i.e., £260 to answer the remaining claims, & £200 
for costs. — The Chiepi\ain, Nos. 378, 382, 387, 
ante. 

For full anus., see S. C. No. Ii78, ante. 

823« Difference between appraised 

value de selling value — No ground for reduction.] — 

An application on the part of a claimant, who had 
taken ^oods on bail at an admitted value, to have 
the bail reduced to the actual value of the goods, 
on a suggestion that the sale had not produced so 
much as the sum at which they had been appraised, 
was refused. — The Betsey (1804), 5 Ch. Rob. 
295. 

Annotaiions: — ^Distd. The Sir Francis Burton (1828), 2 

Hag. Adm. 166. Reid. The Mellona (1848), 12 Jur. 172 ; 

The Mary Caroline (1848), 3 Wm. Rob. 101. 


Sub-sect. 5. — Sale of Property under Arrest 
BEFORE Judgment. 

A. Since the Judicature Acts. 

824. Default action — Property deteriorating.] — 

Where in a salvage action, in which no appearance 
had been entered, it was alleged upon affidavit that 
the ship & cargo were daily deteriorating in value, 
& large expenses were being incurred in respect 
of the charge of the property & pltfs. had been in 
communication with the owners as to a sale, the 
ct., on motion by pltfs. prior to decree, ordered an 
appraisement & sale of the property. — The Anna 
Helena (1883), 48 L. T. 681 ; 6 Asp. M. L. C. 61. 

825. Foreign ship.] — The ct. will not order 

the sale of a foreim ship in a default action in rem 
mer^ on the amdavit to lead the warrant & the 
report of the marshal allemng that it is desirable 
the ship should be sold, but it further requires 
an alSidavit verifying the cause of action & stating 
that no appearance has been entered on behalf 
of the ship. — ^Thb Hercules (1885), 11 P. D. 10 ; 
64 L. T. 273 ; 34 W. R. 400 ; 6 Asp. M. L. C. 546. 


826. Sale by private contract— Consent of mort- 
gagees — Notice to claimants.] — In an action for 
master’s wages & disbursements, where the ship 
proceeded against was subject to other claims by 
mtgees. & material men, the ct. upon motion, no 
opposition being offered, ordered an official ap- 

raisement of the ship to be made, & the ship to 
e sold by the marshal by private contract for a 
sum of money not less than the appraisement, upon 
proof that the mtgees. assented to such sale & 
notice of the motion had been served upon all 
claimants. — T he Planet (1883), 49 L. T. 204 ; 5- 
Asp. M. L. 0. 144. 

827. Sale not ordered — Ship not under arrest — 
Plaintiff’s ship.] — ^An order will not be made for tho 
sale of a vessel, even upon the application of the 
owner, where such vessel is not proceeded against 
in the ct. 

Tho owners of a vessel seriously damaged in 
a collision, who had issued but had not served 
a writ in an action of damage in rem instituted 
against the vessel with which their vessel came into 
collision, applied, while their vessel was under 
their control without the territorial jurisdiction 
of the ct„ that tho ct. should order a sale of their 
vessel, so as to bind defls. on the question of 
damages : — Held : the application was unpre- 
cedented, & must be refused. — The Wexford 
(1887), 13 P. D. 10 ; 57 L. J. P. 6 ; 58 L. T. 28 ; 
36 W. R. 560; OAsp. M. L. C. 244, 

B. Before the Judicature Acts, 

' 828. Property deteriorating.] — A foreign ship^ 

being at the time on a slip in the building yard of V. 
at G., was arrestt^d for necessaries supplied by I). 
On affidavit from 1), that tho amounts claimed 
would exceed the present value of tho ship, & the 
vessel was rapidly deteriorating, the judge ordered 
her removal from the building yard, <te appraise- 
ment & sale without prejudice to the claim or lien 
of C. for rent & other charges on the proceeds of 
sale. — The Nobdstjernen (1857), Sw. 260. 

829. .] — A barque laden with a cargo* 

shipped at Charleston under bills of lading whereby 
the cai’go was to be delivered on payment of freight 
at Bremen, whilst prosecuting her voyage to Bre- 
men was run into in the English Channel & 
damaged by another vessel, which was alone to 
blame for the collision. The master & crew of tho 
barque abandoned her, & in her abandoned state- 
she was taken possession of by salvors, who 
brought the barque & her cargo into Dover. Tho 
cargo was damaged by sea-water & was alleged to 
be deteriorating. In a suit instituted by some of 
the salvors against tho barque, her cargo & freight,, 
the ct., on an application made on behalf of pltfs. 
without notice to tho owners of the barque, ordered 
the cargo to be sold. The owners of the barque 
afterwards hearing of the order, & wishing to have 
the cargo transhipped & carried on to its destina- 
tion, applied to the ct. to rescind the order, & 
offered U) give bail for the cargo. The ct., being 
of opinion that it was for the benefit of all parties, 
that the cargo should be sold refused to prevent the 
sale, but reserved all questions of freight. After- 
wards the cargo was soW A the proceeds brought 
into ct., & tho owners of the barque then applied to 
the ct. to order the paj^ent out of the proceeds in 
ct. of a sum of money in respect of freight : — Held: 
(1) oy the abandonment of the barque the contract 
to pay freight had been dissolved ; (2) the owners 
of the barque were not entitled to any payment in 
respect of freight. — The Kathleen (1874), L. R.^ 


PART HI. SECT. 1, SUB-SECT. 4.— 

B (o) Ui. 

822 i. Reduction of hail — Application 
for .] — a reeael is held to bail in too 


large a sum, her owners should bring 
forward a substantlTe motion to reduce 
it ; but if. instead of so domg. they 
pload extraneous matter, they will not 


be allowed to prove It ; Sc it will, on 
motion by notice, bo expunged, with 
moderate costs. — The Melissa (1S53), 
6 Ir. Jur. O. a; 104 (Adm.).— IH. 
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8ecL 1 . — Actions in rem: Suh-sect 5, B, Sect 2: 
Sj^-sect^l .] 

4 A. & E. 269"; 43 L. J. Adm. 39 ; 31 L. T. 204 ; 
23 W. R. 350 ; 2 Asp. M. L. 0. 367. 

Annotations The Cito (1881), 7 P. D. 5. C. A.; 

Reid. NewBum, Sons & Co,, Ltd. v. Bradley (1917), 33 
T. L. K. 309. 

880. Property perishable.] — In a cause of colli- 
sion the ct. will, preparatory to a decree of sale, 
sign a primum decretum on an affidavit of a perish- 
able condition. — The Sylvan (1828), 2 Hag. Adm. 
155. 

Annotation: — Reid. R. n. Stone (1853), 6 Cox, G. C.'j 235, 
(\ C. A. 

831. Raised wreck.] — After a collision the owners 
of the ship doing the damage raised, at their own 
expense, the vessel sunk, & offered her to her owner, 
who claimed as for a total loss ; he refused to take 
her; — Held: (1) the owner of the sunken vessel 
was not bound to take her, & might proceed & 
recover as for a total loss ; (2) the proper course 
would have been to sell the ship so raised, under a 
decree of the ct., & bring the proceeds into the 
registry, to abide the event of the suit. — The 
Columbus (1848), 3 Wm. Rob. 158 ; 0 Notes of 
Cases, 671 ; 13 Jur. 285. 

Annotaiions : — Consd. BritiHh Columbia Saw Mill Co. v. 
Nettleship (1 868), L. B. 3 C-. P. 499 ; Tho Argontlno (1888), 
13 P. D. 191, C. A.; Tho Kale, [18991 P. 165. Ezpld. 
The Philadelphia, [19171 P. 101. C. A. Reid. Harristm v. 
R. (1852-6), 10 Moo. P. C. C, 202 ; The Clyde (1856), 
Sw. 23. Mentd. The Linda (18.57), 30 L. T. O. S. 234 : 
The Cumberland (1861), 5 L. T. 496 ; Tho Racine, [1906 
P. 273, C. A. 

882. Saie by consent — Insurers.] — The ct. is re- 
luctant to order a sale of ship & cargo immediately 
after the arrest, especially where there has been 
no attempt to find the owners, but will do so, in 
the case of the cargo, if the insurers on cargo con- 
sent.— The Bessy (1855), 1 W. R. 92. 


Sect. 2.— ACTIONS IN PERSONAM. 

Sub-sect. 1. — Since the Judicature Acts. 

833. Writ — Misdescription.] — ^A shipowner, re- 
siding & carrying on business in Scotland, de- 
scribed on the face of a writ of summons for service 
within the jurisdiction sued out against him in an 
action of damage in personam as “of the city of 
London,” applied, before service of the writ & after 
a cross-action of damage in respect of the same colli- 
sion had been instituted on his behalf, that the writ 
should be set aside. The ct. refused the motion. — 
The Helenslea, The Catalonia (1881), 7 P. D. 
57 ; 51 J. P. 410 ; 47 L. T. 440 ; 30 W. R. 010 ; 
4 Asp. M. L. C. 694. S. C. No. 846, post 

834. .] — In an action in personam for 

damage by collision, the name of the agent, instead 
of the owner of the carj?o on board pltfs.’ vessel, was, 
by a bond fide mistake, inserted in the writasco-pltf. 
The case was carried up to the House of Lords, with 
the result that defts.^ vessel was found alone to 
blame, & a decree made in favour of pltfs. The 
mistake was then discovered, to enable the claim 
of the cargo-owner for damages to be assessed by 
tho registrar & merchants, application was made 
that the name of the owner of the cargo should be 
substituted for that of the agent as pltf . ; — Held : 

(1 ) a decree in an Admlty. action, fixing the liability 
but leaving damages to be assessed, is not final ; 

(2) there was power under R. S. C., O. 16, rr. 2, 11, 
to make the order, subject to tho written consent of 
the cargo-owner to be added as pltf. being ob- 
tained within a limited period. — T he Duke op 


Buccleuch, [1892] P. 201 ; 61 L. J. P. 67 ; 67 

L. T. 739 ; 40 W. R. 455 ; 30 Sol. Jo. 394 ; 7 Asp. 

M. L. C. 294, 0. A. 

Annotation: — Folld. Hughes v. Pump House Hotel Co. 
(1902), 71 L. J. K. B. 803, C. A. 

835. Foreign corporation — Address within 

Jurisdiction. }^A writ in personam for service with- 
in the jurisdiction must contain deft. *s address as 
well as name, & such writ issued without any 
address against a foreign corpn. having no place of 
business in England is irregular & will be set 
aside. Senible : a writ for service in England 
upon a foreim corpn. having no address there, will 
not be issued without the leave of the judge, even 
if it contains the name & foreign address of the 
corpn. — T he W. A. Sholten (Scholten) (1887), 
13 P. D. 8 ; 67 L. J. P. 4 ; 58 L. T. 91 ; 36 W. R. 
659 ; 6 Asp. M. L. C. 244. 

Annotation: — Ezpld. Smith v. Ilammoud, [1896] 1 Q. B. 
571. 

g 36 . Service — Foreign corporation — Ser- 

vice on agent.]— Defts., a foreign corpn., had their 
name on the door of an office of their agents in 
London, & issued business cards & advertisements 
directing the public to apply to them there re- 
specting the carriage of goods by their steamers. 
The rent of the office was paid by agents of defts., 
& the clerks, including the manager, employed in 
the office were servants of the agents. Pltfs., 
owners of cargo in a foreign ship, commenced an 
action for damages by collision against defts., & 
served the writ of summons on the managing clerk 
at the office in London. On motion by defts. to 
set aside the service : — Held : service of the writ 
was not on “ the . . . clerk ... of ouch corpn.” 
within R. S. 0., 0. 9,r. 8, & must be set aside, but 
without costs, as defts. had held themselves out 
as having an office in London, — The Princesse 
Clementine, [1897] P. 18 ; 66 L. J. P. 23 ; 76 
L. T. 695 ; 8 Asp. M. L. 0. 222. 

Annotation .’—Consd. La Bourgogne (1898), 08 L. J. P. 9, 
C. A. 

837. .] — ^Applts, were a 

foreign corpn. who owned several lines of steamers, 
including one trading between French & English 
ports. Their principal place of business was in 
Paris, but they had an office in England, the lease 
of which was in their name & the rent paid by them. 
Their business in England was managed by an 
agent, paid by commission, a minimimi being 
guaranteed. Besides the rent applts. i)aid income 
tax, legal expenses, advertising, prmting, & postage. 
The agent paid the clerks, & the warming, lighting, 
& furnishing of the office : — Held : (1) applts. car- 
ried on business in England ; (2) service on their 
agent, at the office in England, of a writ in an 
Admlty. action in personam for damage by collision 
on the high seas, was a good service on applts. 
within R. S. 0., O. 9, r. 8 . — La Bourgogne, [1899] 
A. C. 431; 68 L. J. P. 104; 80 L. T. 845 ; 15 
T. L. R. 424 ; 8 Asp. M. L. C. 550, U. L. 

Annotations : — Consd. Dunlop Pncuiuatio Tyro Co. v. Act. 
fur Motor & Motorfahrzenghaii Norm Cudoll, [1902J 1 
K. B. 342, O. A. ; Okura v. Forsbaoka Jornvorks Aktio- 
bolag (1914), 110 L. T. 464, C. A. Refd. Logan v. Bank of 
Scotland, [1904] 2 K. B. 495, C. A. ; De Boers Con- 
Bolldated IVlinoB v. Howe, [19051 2 K. B. 612, C. A. 

338 , — Leave to serve out of Jurisdiction 

— ^Proper parties.] — In a suit of salvage in personam 
brought against the owners of a ship & the owners of 
her cargo, where it appeared the owners of the cargo 
were foreign subjects resident without the juris- 
diction, the ct., being of opinion that the owners of 
the cargo were necessary & proper parties to the 
suit, & that it had been properly brought against 
the owners of the ship properly served within the 
jurifidiction, refused to set aside an order allowing 
service of notice of the writ of summons to be given 
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to the owners of the cargo out of the jurisdiction 
under B. S. C., O. 11, r. 1 (gr), notwithstanding the 
salved cargo had never been within the territorial 
iurisdiction of the ct. — T he Elton, [1891] P. 265 ; 
60 L. J. P. 69 ; 66 L. T. 232 ; 39 W. R. 703 ; 7 
T. L. B. 434 ; 7 Asp. M. L. 0. 66. S. O., No. 1330, 
•post, 

jimvolaiiona : — Apjvvd.^ 0_893), 


R. 51, C. A. Refd. The Duo D'Aumalo (1902), 72 L. J. P. 
11, C. A. Mentd. The Port Victor, [1901] P. 243, 0. A. 


839. •] — collision occurred 

in the English Channel, outside British territorial 
waters, between a British s.s. & a French sailing 
vessel, which at the time was in tow of a British 
steam tug. The French vessel was towed into a 
French port. The owners of the British s.s. com- 
menced proceedings in personam in England 
against the owners of the French vessel & the 
owners of the tug : — Held : after due service of the 
writ upon the owners of the tug, leave could bo 
given under B. S. C., O. 11, r. 1 {g)^ to issue a con- 
current writ & serve notice thereof out of the 
jurisdiction upon the owners of the Blench vessel 
as being, withm the rule, proper parties to an ac- 
tion properly brought against some other person 
(the owners of the tug) duly served within the 
jurisdiction.** — The Due D’Aumale, [1903] P. 18 ; 
72 L. J. P. 11 ; 87 L. T. 674 ; 61 W. B. 332 ; 19 
T. L. R. 87 ; 9 Asp. M. L. C. 359, C. A. 

Annotalion: — ^Distd. The Ha$;:cn, [1908J P. 189, C. A. 


840. When allowed or refused.] 

— ^A ship sailing under a foreign flag, & belonging 
to a CO. established abroad, came into collision 
with an English ship on the high seas. The owners 
of the English ship applied for leave to issue a 
writ, of which notice should be given out of the 
jurisdiction, claiming damages against the foreign 
CO. : — Held : leave must be refused. 

Under the old law the ct. would have possessed 
no jurisdiction in personam over owners of the res 
unless they could have been served with a citation 
within the territorial jurisdiction. Parliament, 
in enacting Jud. Act, 1876 (c. 77), Sched. I., 
O. 11, r. 1, did not contemplate any alteration of 
the law in cases similar to the present (Sir R. 
Phillimore). — lie Smith (1876), 1 P. 1). 300; 36 
L. T. 380 ; 24 W. R. 903 ; 3 Asp. M. L. O. 269 ; 
6 Char. Pr. Cas. 22. 

Annotations The Vivar (1876), 2 P. D. 29. C. A. 

Refd. The Duo D’Aumalo (1902), 87 h. T. 674, C. A. 

841. .] — ^A collision took 

place at sea, about 10 miles from the South Stack 
Lighthouse, between an American & a Spanish 
vessel. Both vessels sank in consequence, 6c the 
owners of the American vessel applied in the re- 
gistry for leave to issue a writ for service out of the 
Jurisdiction in an action to recover compensation 
for loss of their vessel against a British subject resi- 
dent in Spain, alleged to be one of the owners of the 
Spanish vessel. The registrar having granted the 
necessary leave, the writ was issued & service 
effected on deft, in Spain. An appearance under 
protest was entered on his behalf. On these facts 
being brought before the judge of the Admlty. Ct., 
on motion, the ct. ordered the action to bo dis- 
missed. On appeal : — Held : the order was right. 
—The Vivar (1876), 2 P. D. 29 ; 35 L. T. 782 ; 26 
W. R. 379, 453 ; 3 Asp. M. L. 0. 308, C. A. S. C. 
No. 766, ante; Nos. 845, 1605, posf. 

842. .P-M. S. Act. 1864, 

(c, 104), 8. 627, which gives a remedy in certain 
cases agamst the owner of a foreign ship for damage 
done to a British subject in any part of the world, 
is confined to damage to property, &> does not ex- 
tend to injury to the person. 

The ordinary cts. of England have no jurisdiction 
over acta done by foreigners on the high seas below 
low-water mark ; & R. S. C., 1875, O. 11, r. 1 {see 


now, R. S. 0., 1883, O. 11, r. 1), does not warrant 
an order for the service of a writ on a foreigner 
resjdmg abroad, in respect of a cause of action 
arising at ^a below low- water mark, though within 
o miles of the English coast. — Harris v. The Fran- 
conia (Owners) (1877), 2 C. P. D. 173 ; 46 L. J 
Q. B. 363. 8. C. No. 126, ante, 

Anno^Hm : — Refd. The Duo D’Aumalo (1902), 87 L. T 
674, 0. A. 

843. .] — A German ship be- 

mnging to a German co. carrying on business in 
Germanv having stranded on the English coast, 
her master entered into a written contract with a 
German & a Swedish salvage co. by which they 
undertook to get the ship off & to convey her to 
Southampton against “ a salvage reward or com- 
pensation ** of 50 per cent, of the value of the salved 
property, the value in case of difference to be 
settled by arbn., the money to be paid to the 
German salvage co., which was to have a lien upon 
the ship & cargo. No place of payment was 
named m the contract. The ship was got off, & 
delivered to her owners in Southampton. The 
value was ascertained by arbn. held in Germany. 
In these circumstances the Swedish co. commenced 
an action in personam in the Admlty. Div. against 
the German shipowners to recover its proportion 
of the salvage money duo under the contract, & 
sought to obtain leave under R. S. 0., 0. 1 1, r. 1 (e), 
to serve notice of the writ out of the jurisdiction : — 
Held : (1) there was no breach of contract which 
ought to be performed within the jurisdiction ; 
(2) pltfs. were not entitled to serve notice of the 
writ upon deff s. out of the jurisdiction. — The 
Eider, [1893] P. 119; 62 L. J. P. 05 ; 69 L. T. 
622 ; 9 T. L. R. 312 ; 7 Asp. M. L. 0. 354 ; 1 R. 
593, C. A. 

Afmoiations .• — Apprvd. Comber v, Loylaml, [1898] A. C. 524. 
Consd. Duval v. Gans, [1904] 2 K. B. 685, C, A. 

844. Substituted servlcer--Solicltor functus 

officio.] — ^When pltf. in a suit in rem has given 
notice of discontinuance to deft,, it is not com- 
petent to ^ deft, in that action to obtain substi- 
tuted service of a writ in personam in a cross cause 
on the solr. of pltf. in the first action in rem, — The 
POMMERANIA (POMORANIA) (1879), 4 P. D. 195 ; 48 
L. J. P. 65 ; 39 L. T. 642. S. 0. No. 1084, poiu 

Annotalion: — Mentd. Spencer v. Watts (1889), 5 T. L. R. 
570. 


845. Appearance under protest.] — Deft, in an 
Admlty. action desiring to object to the jurisdiction 
of the ct. may enter an appearance under protest 
in accordance with the practice in the Admfby. Ct. 
before the coming into operation of Jud. Act, 1873 
(c. 66).— The Vivar, Nos. 765, 841, anU; No. 
1608, post, 

846. Consolidation — ^Mot before writ served in 
principal action.] — Consolidation of cross causes of 
damage will not be ordered where service of the 

writ in the principal action has not been effected. 

The Helenslea, The Catalonia, No. 833, ante. 

847. Counterclaim — Security for damages.] — 
Foreign owners of a tug, sunk in collision in the 
English Channel with a British vessel, brought an 
Admltj^. action in personam against the owners of 
the British vessel, who appeared, counterclaimed, & 
applied that all proceedings in the action might 
be ordered to be stayed until foreign pltfs. gave 
security for damages under the counterclaim ; — 
Held : there was no jurisdiction to make the order, 
either under the special powers conferred on the 
Admlty. Ct. by Admlty. Ct. Act, 1861 (c. 10), s. 34, 
or under the genera] powers of the cts. of law & 
equity kept alive Sc conferred on the High Ct. & 
the 0. A. by Jud. Act, 1873 (c. 66), s. 26 (5), (7).— 
The James Westoll, No. 1024, post. 

848. Order for sale.] — Pltfs., owners of forty- 
eight/sixty-fourth shares in the E., who had 
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Sed, 2, — Adiona in personam: Sub-seds. 1 cfc 2. 

Sect 3 : Svb-secis. Id: 2, Sect 4 : Suh-sect 1.] 


brought a co-ownership action in personam under 
Adnuty. Ct. Act, 1861 (c. 10], s. 8, applied to the 
ct. for an order for the sale of the E* Deft., owner 
of four shares, consented to the sale. The owner 
A; the mtgee. of the remaining shares were dead, 
A their representatives were not forthcoming. The 
sale appeared to be for the benefit of all persons 
interested : — Held : the order should be made, the 
E» to be arrested A appraised, A after sale the 
proceeds to be brought into ct., A representatives 
of owners of the remaining shares to be advertised 
for. — ^The Estrella (1896), 39 Sol. Jo. 761. 

849. Default action — Specially indorsed writ.] — 
The practice of the Admlty. Div. as to the procedure 
in default actions under K. S. 0., O. 13, r. 3, is the 
same as in other divisions. 

Where pltfs. issued a specially indorsed writ in an 
action in personam in the Admlty. Div. : — Held : 
they were entitled to enter final judgment on expi- 
ration of the time allowed to defts. to appear. — 
The Madeleine A The Andr:^ Theodore (1903), 
73 L. J. P. 24 ; 89 L. T. 675 ; 20 T. L. It. 83 ; 9 Asp. 
M. L. C. .508. 

850. Short cause.] — ^An action against a master 
upon bills of exchange drawn by him upon the 
owners A given in payment for necessaries, but dis- 
honoured at maturity, is a proper case to be brought 
under Short Cause Rules, 1908. — The Cairo (1908), 
99 L. T. 940; 11 Asp. M. L. C. 161. 


Sub- SECT 2. — ^Before the Judicature Acts. 

851. Action in personam — ^Available equally with 
action in rem — Necessity lor appearance.] — ^An ex- 
ception to the jurisdiction, to the effect that “ there 
has been no proceeding in rem,'* will be overruled, 
as it is the well-settled practice of the Admlty. Ct. 
that the first process may be either in personam or 
in rem. If a personal action is instituted, no judg- 
ment can be awarded until deft, appears, A if he 
does not appear voluntarily, or enter into a stipula- 
tion of bail, the Admlty. Ct. may compel his appear- 
ance, by his arrest under a warrant ; but if deft, 
does not appear, A pltf. still goes on with his suit, 
the ct. will allow an exception to its jurisdiction, 
taken on that ground. — T he Evangeline (1860), 2 
L. T. 137. S. 0. No. 664, ante. 

852. Cross-action — Security for costs.] — In an 
action A cross-action, if the proceedings are in per^ 
sonam, A the ship has not been arrested nor bail 
given in the principal cause, the ct. cannot stay the 
proceeding in the cross-action until pltf. in the prin- 
cipal cause has given security for costs as deft, in 
the cross cause. — The A»iazon, The Osprey 
(1866), 36 L. J. Adm. 4. 

853. Separate action — ^Evidence in action in rem 
— ^Available only by consent.] — ^Where a cause of 
damage, arising out of a collision between tw i ships, 
has been heard A decided, A both ships have been 


found to blame, A the owners of cargo on board the 
ship proceeded against in the former cause subse- 
quently institute a cause in personam against for- 
mer pltfs. in respect of same collision, the Admlty. 
Ot. has no power to make an order allowing pltfs. 
(the cargo owners) to use the evidence mven in 
the former cause, on the hearing of the latter, if 
defts. refuse to consent to such order. Qu. : 
whether if defts. refuse their consent they will be 
entitled to their costs. — The Demetrius, No. 863, 
post 

For full anus., see S. C. No. 863, post. 


Sect. 3.— CONSOLIDATION. 

Sub-sect. 1. — Since the Judicature Acts. 

854. Consent of plaintiffs unnecessary.] — ^Where 
more than one salvage action has been brought in 
respect of services rendered to the same property A 
in relation to the Same peril, the ct., having regard 
only to questions of convenience A economy, will, 
where it can so do without injustice to either of the 
parties, make an order for the consolidation of the 
actions, notwithstanding the refusal of one or more 
of the parties to consent to such consolidation. — 
The Strathgarry, [1895] P. 264 ; 64 L. J. P. 69 ; 
72 L. T. 202 ; 7 Asp. M. L. 0. 573 ; 11 R. 732. 

For full anus., see SiiiiTiNa & Navigation. 

855 . Desirable.] — The ct. has power to 

order the consolidation of salvage suits in all cases, 
but it will not usually exercise the power contrary 
to the wish of the various pltfs. ; if pltfs. institute 
A prosecute several suits without necessity, they 
will be condemned in costs. — The Jacob Land- 
strom (1878), 4P. D. 191 ; 40 L. T. 38; 4 Asp. 
M. L. 0. 68. 

Annotation : — Dbtd. Tho Strathgrarry, [1895] P. 264. 

856. Separate representation at trial — ^By leave — 
Costs.}— where a party obtains leave to appear 
separately at the trial of a salvage action, he does 
so subject to his costs being disallowed. — The 
Longford (1881), 6 P. D. 60; 60 L. J. P. 28; 
44 L. T. 254 ; 29 W. R. 491 ; 4 Asp. M. L. C. 385. 


Sub-sect. 2. — Before the Judicature Acts. 

857. General principle — Wider principle applied in 
salvage suits.] — The universal practice of the ct. 
has been to consolidate actions where the doc sion 
of each action depends on precisely the same facts. 
In salvage suits the ct. has gone further, consolidat- 
ing actions where there are several sets of salvors 
not rendering precisely the same services. — The 
William Hutt {I860), Lush. 25 ; 1L.T.448. S.C. 
No. b64, post 

Annotations Consd. The Demetrius (1872), L. R. 3 A. & E. 
523. FoUd. The Jacob Landstrom (1878), 4 P. D. 191. 
Oonsd. Tho Stratherarry, [1895] P. 264. 


PART 111 SECT. 8, SUB-SECT. 1. 

a. Separate actions — Collision — I>/s* 
creUon of judge .] — Separate actions for 
damage by collision against deft, ship 
were brought In tho Nova Sootia 
Admlty. District by the owner of tho 
other ship A the owner of her cargo. 
Deft, applied for oonsolidation, or for 
an order for reloaso ot the ship upon 
tendering bail to the amount of her 
appraised value, A for a oommission of 
appraisemmt. The local Judge made 
an order for appraisem^t, A that upon 
ball being iriven for the appraised value 
for each action, tho ship be discharged 


from arrOBt, A the two actions be 
tried together. Deft, appealed to 
the Exoh. Ct., A contended that there 
should have been an order for oon- 
solidation A for release of tho ship in 
both actions upon giving bail to the 
amount of her appraised value : — 
Held : (1) It was within the disoretion 
of the local Judge to grant or refuse an 
order for eonsoudation, A as such ought 
not to be interefered with on appeal ; 
(2) the order should be varied to allow 
in the alternative the ship to be released 
in rospeot of both actions, upon pay- 
ment into ot. of her appraised value 
A the amount of her fr^ht, if any. — 


Act. Bobgrstad v. The Thrift, 
Dominion Coal Co. v. The Thrift 
(1905). 26 C. L. T. 459 ; 10 Ex. C. R. 
97.— CAN. 

PART HI. SECT. 8, SUB-SECT. 2. 

857 1. General principls— -Discretion of 
judge .] — The ct. wlU, in tho exercise of 
its disoretion, make such order for 
oonsolidation as it considers will meet 
the Justice of the o^ A protect the 
interest of the suitors. — The Vili>o- 
SALA, The Emerald, The Satbllitb, 
The Toiler (1880), 42 L. T. 96. — IR. 

867 ii. Sadvagt of deretici,} — The 

Sabah, No. 727, 1, ante. 
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858« Kotwitlistwdli^ opposition of dofondants.] 

— ^The Admlty. Ct, ordered two suits of salvage to 
be consolidated though the application was made 
on behalf of pltfs. & opposed by defts. — ^T he 
Melpomene (1B78), L. B. 4 A. & E. 129 ; 42 L. J. 
Adm* 45 ; 28 L. T. 76 ; 21 W. B. 966 ; 1 Asp. 
M. L. 0. 616. S. C. No. 867, post 


Annotations : — ^Espld. A Diit4. The Jacob Landstrom (1879). 
4 P. D. 191. Oonid. The Strathgarry, (1895] P. 204, 
Hentd. The 0»m Ilia (1883), 9 P. 1). 27 ; The Kate B. 
Jones, [1892] P. 366 ; The Dart (1899), 80 L. T. 23. 


869. Wagfes.] — ^Actions for wages may be con- 
solidated. — The Adventure (1834), 3 Hag. Adm. 
153. 

860. Separate actions — Undesirable.] — The ct. 

may sometimes see excuse for two sets of salvors 
bringing separate actions ; but it is displeased with 
such a course when it can be avoided : — The 
Charles Adolphe (1856), Sw. 153. 


For full anns., see Shipping & Navigation. 

861. Different parties.] — Owners of ship & 

cargo, being different parties, are not both bound 
to proceed at one & the same time to recover 
against the wrongdoer ; it may be agreed that the 
judgment in one case shall govern the other. The 
ct. inflicts the penalty of costs where vexatious pro- 
ceedings & double suits unnecessarily take place, — 
The Little Hampton, No. 482, ante. 

862. Distinct cause of action — Disagree- 

ment as to conduct of case.] — ^A sailor who saves life 
in addition to the services rendered by him in con- 
nection with the other salvors is not bound to con- 
solidate where the other salvors cannot agree as to 
t he conduct of the case. — T he Morocco (1871), 24 
L. T. 698; 1 Asp. M. L. C. 46. S. C. Noa. 1107, 
1109, pos/. , 

Annotation: — Distd. Thomson r. S. E. Hy. Co. (1882), 30 

\V. U. 537.0. A. 

S63. After Judgment in one action — Con- 

solidation not ordered.] — When judgment has been 
given in one of two suits the ct. cannot order the 
two suits to be consolidated. — The Demetrius 
(1872), L. B. 3A. &E. 623; 41 L. J. Adm. 09 ; 26 
L. T. 324 ; 20 W. B. 761 ; 1 Asp. M. L. 0. 250. 
8. 0. No. 853, ante. 

Annotation : — Mentd, The Hootor (1883), 8 P, D. 218, C, A. 

864. Severance of consolidated actions.] — ^Where 
several actions are brought against a ship in respect 
of one collision by different pltfs., dc several oail 
bonds given, & the actions are consolidated by order 
of the ct., & the damage pronoimced for in the usual 
course, the ct. has power to open the order of con- 
solidation dissever the actions, but will not do 
so unless due cause be shown. If the cause is re- 
mitted from the Appeal Ct. with injunction *‘to 
proceed according to the tenor of former acts had 
& done,” the ct. has no authority to relax an order 
made previous to the appeal. — ^The William Hutt, 
No. 857, ante. 

Annotations : — Consd. The Demotrios (1872), L. K. 3 A. & E. 

523. Folld. The Jacob Landstrom (1878), 4 P. D. 191. 

Consd. The Strathgarry, 11896] P. 204. 

865. Separate representation — Conflicting in- 
terests.]— Where salvage suits have been consoli- 
dated by order of the ct., but it appears the interests 
of one of pltfs. conflicts with those of the others, the 
ct. wi 1 give leave for that pltf. to appear separately 
by counsel at the hearing. — ^T he ocout, Iso. 1110, 
post. 

866. Separate reference — Where convenient.} — 

The ct. wul, where it is convenient so to do, order 


one of several consolidated causes to be referred to 
the registrar separately. — ^The Helen B. Cooper 
(1871), L. B. 3 A. & E. 339 ; 40 L. J. Adm. 46. 

867. Costs.] — Semhle : though actions of salvage 
have been consolidated the ct. can deal separately 
with the costs in each action. — The Melpomene, 
No. 858, ante. 

Ar^aiion: — Consd. The Jacob Landstrom (1879), 4 P. P. 
For full anns., see S. C. No. 858, ante. 


Sect. 4.— TRANSFER OF ACTIONS. 

Sub-sect. 1. — ^Actions commenced in the High 
Court. 

868 . Transfer to Admiralty Division — ^Transfer 
allowed — Case involving salvage.]— An action com- 
menced in the Ex. Div., ostensibly in contract but 
which might possibly turn out to oe one or salvage, 
had been transferi’ed to the Admlty. Div. by a 
judge at chambers & was in the (Queen’s Bench 
Div. refused to be retransferred, cases of salvage 
properly belonging to the Admlty. Div, — Nelson 
V. Singapore S.S. Co. (1876), 2 Char. Pr. Cas. 88. 
S. C. No. 875, post. 

g89, Personal Injury resulting from 

collision.] — A collision having occurred between 
ships A. & B., by which, besides damage to cargo, 
personal injuries were occasioned to a fireman on 
Doard ship A., an action in the Admlty. Div. by 
the owners of that ship resulted in ship B. 
being adjudged solely to olamc. The owners of 
the latter having thereupon institu<>ed a limita- 
tion action also in the Admlty. Div., the fire- 
man issued a writ in the Queen^s Bench Div. 
claiming £1,000 damages for personal injuries 
from the owners of ship B. By the statement 
of claim in the limitation action it was alleged 
that the fireman’s was the only claim arising out 
of the collision in respect of personal injuries, & 
that it was for £500. Defts. in the limitation 
action, of whom the fireman was one, replied that 
his claim was for £1,000. .T udgment was given in 
the limitation action on this basis. In these cir- 
cumstances the fireman’s action was transferred 
from the Queen’s Bench Div. to the Admlty. Div. 
upon application made by defts. under R. 8, 0. 
1876, O. 41, r. 2. — Hawkins v. Morgan (1880), 
49 L. J. Q. B. 618. 

Annotation: — Refd. Ocean S.S. Co. v. AiidorBon (1885), 33 

W. H. 536. 

870. Transfer refused — No question of sea- 

manship.] — ^An application was refused which 
sought transfer to the Admlty. Div. of an action for 
negligence arising out of a collision in the Thames 
between two vessels, one t anchor, the other in 
charge of a pilot, the occurrence not having taken 
place on the high seas & not involving questions of 
seamanship, etc. Costs ordered to be p tfs.’ in 
any event. — General Steam Navigation Co. v. 
London & Edinburgh Shipping Co. (1876), 
Bitt. Prac. Cas. 127 ; Char. Cham. Cas. 67. 

871. Jury case.] — ^Although an action 

in which the sole question is a question of salvage 
may, under R. S. (5., O. 49, r. 3, be properly trans- 
ferred to the Admlty. Div., such transfer should 
not be ordered where there are other questions in 
the action capable of being tried by a jury, — Ocean 


PART. III. SECT. 4, SUB-SECT. 1. 

SeS L Transfer to AdmiraUy side of 
King's Bench Division — Transfer ah 
lowed — OoUision.] — Pltfs. brougrht an 
action in the K. B. Div. for damages 
to their barge, occasioned by a collision 


In the Foyle. The venue was laid 
In the county of the city of L., ad- 
mittedly the most convenient venue, 
having regard to the roeidences of the 
witnesses. The ct, ordered all further 
proceedings in the action to be carried 
on as an action in the K. B. Div. 


(Admlty.), Sc the action disposed of by 
the judge assigned for the hearing of 
Admlty. actions, assisted by nautical 
assessors. — S trabanb Canal Co. o. 
London & North -Westrbn, & Lan- 
cashire 8c Yorkshire By. Cos., 
i 912] 2 1. R. 147.— IR. 
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Sect 4. — Transfer of actiom: Sub-sects. 1 2, 

A. <fe B. Sect. 5 ; Sub-sect. 1. ] 

S.S. Co. V. Anderson, Tritton &; Co. (1885), 33 
W. R. 636 ; 1 T. L. R. 413, C. A. 

872. Action under Fatal Accidents 

Act, 184f6 (c. 93).]— The owners of a ship which 
had been lost at sea obtained a decree in the 
Admlty. Div. limiting their liability to a certain 
sum. The i)ersonal representative of a deceased 
person who was lost with the vessel brought an 
action against the shipowners in the Queen’s 
Bench Biv. for damages under the above Act. 
Tlxe shijxowners admitted that the limited amount 
of their liability would not exceed the amount of 
the numerous claims made against them. Upon an 
ajxplication by the shipowners for the transfer of 
the Queen’s Bench action to the Admlty. Div. : — 
Held : the judge at chambers rightly refused the 
application. — Roche v. London & South Wes- 
tern By. Co., [1899] 2 Q. B. 502 ; 68 L. J. Q. B. 
1041 ; 81 L. T. 316 ; 48 W. R. 1 ; 15 T. L. R. 514 ; 
8 Asp. M. L. C. 588, C. A. 

873. Transfer from Admiralty Division — ^Trans- 
fer ordered — Ri^ht to Jury.] — Pltfs., as owners of a 
causeway abutting on the Thames, claimed to re- 
cover the amount of damage done to the causeway 
through, as they alleged, negligent navigation of a 
steamship which at the time was compulsorily in 
charge or deft, as a Trinity House pilot. Pltfs. 
brought an action in personam in the Admlty. 
Div. against deft., & they also brought an action 
in rem against the owners of the steamship. Deft, 
took out two summonses asking respectively that 
the action against him might bo tried with a jury 
& transferred to the King’s Bench Div. The 
judge dismissed both summonses on the ground 
that there being an action in rem against the ship 
which would, according to the usual practice, be 
tried by a judge with assessors, it would not be 
convenient that the personal action should be 
tried before another tribunal. On appeal : — Held : 
the action should be tried in the King’s Bench 
Div. by a judge with a jury. — Metropolitan 
Asylums Board v. Sparrow (1913), 29 T. L. R. 
460, C. A. 

874 . lurisdlction.] — When an ac- 

tion is commenced in the Admlty. Div. in a matter 
over which that div. has not jurisdiction, deft, can 
insist as of right on its transfer to another div. — 
The Seaham (1879), 48 L. J. P. 29 ; 40 L. T. 38 ; 
4 Asp. M. L. C. 68. S. C. No. 1101, pos/. 

876. Transfer refused — Case involving sal- 

vage.] — Nelson v. Singapore S.S. Co., No. 868, 
ante, 

876. Effect of transfer — ^Measure of damages.] — 

Whore an action is transferred to the Admlty. Div. 
by consent of the parties to assess the amount of 
damages, the registrar merchants are entitled^ in 
accordance with the practice of the Admlty. Div., 
to give interest in addition to actual damages, even 
where such interest would not be recoverable in the 
div. whence the action is transferred. — The Baron 
Aberdare (1888), 36 W. R. 616 ; 4 T. L. R. 431, 
O. A. 

Annotation .-—Reid. The Orwell (0^88), 13 P. D. 80. 


SuB-SEOT. 2 . — ^Transfer prom County Courts. 
A. Since the Judicature Acts. 

877. Transfer discretionary.] — ^An application to 
transfer an action for demurrage brought in the 


City of London Ct. to the High Ct. on the ground 
that a commis^on might be issued to examine 
witnesses abroad, having been refused, on appeal : 
— Held : (1) the matter was entirely one of discre- 
tion ; (2 ) defts. could not succeed unless they could 

, show that the discretion had been wrongly exer- 

I cised ; (3) there were no circumstances in the case 
to show that the judge was so wrong that his 
decision ought to be reversed. — The Nelly Wise 
(1887), 4 T. L. R. 33, C. A. 

878. Mode of transfer — Summons.] — ^A wages 
suit having been instituted in a cty. ct. sitting in 
Admlty., defts., in accordance with Cty. Ct. 
Admlty. Jurisdiction Act, 1868 (c. 71), s. 6, moved 
in the Admlty. Div. that the action shordd be trans- 
ferred to the High Ct. The application to the 
High Ct. was made by motion in ct. : — Held : (1) 
the transfer should be made ; (2 ) the proper method 
of asking for a transfer from the cty. ct. to the High 
Ct. under s. 6 of the above Act was by way of sum- 
mons in chambers. — The Indra, [1905] W. N. 
160; 94 L. T. 110; 22 T. L. R. 12; 10 Asp. 
M. L. C. 196. 

879. Proceedings after transfer — Pleadings.] — 

Where a case is transferred to the Admlty. Ct. under 
Cty. Cts. Admlty. Jurisdiction Act, 1868, s. 8, 
pleadings must be delivered as in actions originally 
commenced in the Admlty. Div. — The Carisbrook 
(1890), 38 W. R. 643. 

880. Concurrent action In High Court — Consolida- 
tion after transfer — Conduct of consolidated action.] 

— ^Where an action was brought in a cty. ct. by the 
owners of the C. against the F., & a second action 
begun in the Admlty. Ct. by the owners of the F. 
against the C., the first action was transferred to 
the Admlty. Ct. & made the principal cause. — The 
Cosmopolitan (1874), 9 P. D. 35 n. 

881. .] — Where a cty, ct, action, 

instituted to recover damages arising out of a col- 
lision with defts.’ vessel, is, at the instance of pltfs., 
transferred to the High Ct., & there consolidated 
with an action instituted in the Admlty. Div. by 
defts. in the cty. ct. action against pltfs. in that 
action subsequent to the institution of the cty. 
ct. action, pltfs. in the cty. ct. action, being the 
first to institute proceedings, will have the con- 
duct of the consolidated actions. — The Never 
Despair (The Stork, The Never Despair) (1884), 
9 P. D. 34 ; 63 L. J. P. 30 ; 60 L. T. 369 ; 32 W. R. 
599; 5 Asp. M. L. C. 211. 

Annotation: — Consd. The Mersey, [1901] P. 369. 

882. .] — ^The rule laid down in 

The Never Despair, No, 881, ante — namely, that 
when an action is transferred from an inferior ct. 

I & consolidated with a cross>action begun in the 
High Ct., pltfs. in the action in the inferior ct. will 
be placed in the position of pltfs. in the consolidated 
actions, if they began the action in the inferior ct. 
before the cross-action in the High Ct. — ^will not be 
followed unless there is clear 'priority in time, so 
that where commencement of the two actions is 
practically simultaneous the action in the High Ct. 
will be treated as the principal cause. — The Mer- 
sey, [1901] P. 369 ; 70 L. J. P. 100 ; 85 L. T. 684 ; 
18 T. L. R. 14 ; 9 Asp. M. L. C. 273. 

883. Transfer after judgment In county 

court.] — ^Where causes of necessaries & wages had 
been instituted against a ship in the High Ct., & 
other causes of necessaries in a cty. ct. against the 
same ship, & the latter causes had been transferred 
after decree made to the High Ct. for the purpose 
of enforcing the decrees, the ship being under 
arrest of the High Ct., the High Ct. ordered all the 
causes to be referred to the registrar & merchants 
to report the amount due therein. — ^T hb Turluni 


i Transfer from Admiralty Divi- action for demurrage for trial in the | Btrxx e. Pile, The Sbmikia U898). 
'ransf^ ordG ^.] — The judge in Dublin Recorder’s Ct. where the amount 1, L. T. 136. — IR 
haa Jurto^otton to remit an claimed in the writ is under £50. — ' 
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(1876), 32 L. T. 841 ; 2 Asp. M. L. C. 603. S. C. 
No. 1762, post. 

8S4. .] — A, foreign vessel was under 

arrest in three actions of necessaries, one in the Citv 
of London Ct. & the other two in the Admlty Ct., & 
after judgment pronounced in the City of London 
Ct. was about to be sold by the bailiff of that ct. 
In these circumstances pltf. in one of the actions 
in the Admlty. Ct. applied for an order to transfer 
the action in the City of London Ct. to the former 
ct.) alleging that a sale by the marshal would be 
to the benefit of all parties. The ct. made the 
order, but directed that it should be without 
prejudice to any priorities claimed by pltf. in the 
action ordered to be transferred. — TI ib Immaco- 
i.ataConcezione (Concezzione) (1882), 8 P. D. 
34 ; 47 L. T. 388 ; 31 W. II. 644 ; 4 Asp. M. L. C. 
593. 

885. ; whether if a judgment 

has l>een obtamed in the cty. ct., & the action 
is afterwards transferred to the High Ct., such 
judgment would give priority, or whether iiltf. in 
the cty. ct. action should only be admitted to share 
in the proceeds in the High Ct. on terms of equality 
with suitors in that ct.— The Africano, [1894] P. 
141 ; 63 L. J. Adm. 125 ; 70 L. T. 250 ; 42 W. R. 
413 ; 7 Asp. M. L. O. 427 ; 6 R. 767. 

Annotation The Veritas, [1901] P. 304. 

886 . Effect on transfer — ^Extension of jurisdic- 
tion — Whore no original Jurisdiction]. — The Mon- 
TROSA, No. 662, ante; No. 1710, post. 

B, Before the Judicature Acts, 

887. Effect of transfer — ^Extension of Jurisdiction 
— Where no original Jurisdiction.] — The Adrnlty. 
Ct. may, by virtue of Cty. Cts. Admlty. Jurisdic- 
tion Acts, 1868 (c. 71) & 1869 (c. 51), transfer to 
the Admlty. Ct. an Admlty. or maritime cause 
pending in a cty. ct. & instituted there by virtue 
of the latter Act, notwithstanding that the suit 
may relate to matters over which the Admlty. Ct. 
lias not original jurisdiction. — The Swan (1870), 
L. R. 3 A. & E. 314 ; 40 L. J. Adm. 8 ; 23 L. T. 
633 ; 19 W. R. 424. S. C. No. ($61, ante. 

Annotations : — Consd. 8imp»ou in BIucr (1872), Ij. H. 7 O. P. 

290. Distd. 11. V. Southend County Court Jud^e (1884), 13 

Q. li. D. 142. Refd. Gunnestad v. Price, Fullmore v. Walt 

(1876), L. R. 10 Exoh. 65 ; The Montrosa, [1917] P. 1. 

388 , Jurisdiction over case as transferred 

— ^No general Jurisdiction.] — suit of necessaries 
was instituted against the owners of a foreign 
ship in a cty. ct. having Admlty. jurisdiction, 
& was afterwards transferred to the Admlty. Ct. 
under Cty. Cts. Admlty. Jurisdiction Act, 1868, 
s. 8. The claim disclosed by pltfs. was a claim 
founded on bottomry, over whicn the cty. ct. could 
exercise no jurisdiction : — Held : (1) the Admlty. 
Ct., to which the suit had been transferred as a suit 
of necessaries, could not admit the petition ; 
(2) notwithstanding that a simple contract debt for 
necessaries once existed in favour of pltfs., it must 
be considered on the facts pleaded to have become 
merged in the bottomry security, so that the only 
contract which pltfs. could enforce would be a con- 
tract arising out of bottomry. — The Elpis (1872), 
L. R. 4 A. & E. 1 ; 42 L. J. Adm. 43 ; 27 L. T. 664 ; 
21 W. R. 676 ; 1 Asp. M. L. O. 472. 4S. C. No. 663, 
ante ; No. 1721, post 

Annotation : — Ckinid. The Haabet, [1899] P. 296. 

889, Ooneunml 
aalvofdt the Mb 1^ 

_ _ 

imt ^iiM» Mi M 

MIovl appealed 

J,— vox*, I* 



award ; & the ct., reiectiag an application on the 
part of the owners not to hear, on appeal, until the 
case of the second salvors was ready for adjudica- 
tion, affirmed the award*; Sc, subsequently, on 
dismissing the action: — Held: (1) the second 
salvors ought to have intervened before the 
magistrates ; (2) the first salvors had a primary 
interest, So had a right to choose their own juris- 
diction, to proceed before the magistrates. Semble : 
if parties have equal rights, a resort to the sub- 
ordinate jurisdiction, when objected to, would be 
improper. — T he Epgenb (1834), 3 Hag. Adm. 
156. 


Sect. 5.- PREUMINARY ACTS IN DAMAGE 
ACTIONS. 

Sub-sect. 1. — Since the Judicature Acts. 

890. Where necessary — Action not in Admiralty 
Division.] — The principle of filing a preliminary act, 
under R. S. O., 0. 19, r. 28, applies to every division 
of the High Ct., So is not confined exclusively to 
actions in the Admlty. Div. 

Pltf. had a quantity of goods on board a barge. 
This barge was sunk by a vessel belonging to 
defts., So pltf.’s goods were damaged. Cross ac- 
tions were brought by the owners of the barge So 
j vessel respectively, but these actions were dis- 
I missed, as both parties wore to blame. Afterwards 
I an action was brought in the Queen’s Bench Div. 

' by pltf., the owner of the goods, against the owners 
i of the vessel, for the damage to his goods. Defts. 
j required pltf. to file a prouminary act under the 
I above rule: — Held: (1) the damage sued for was 
! “damage by collision “ within the rule; (2) pltf. 
must file a preliminary act. — S ecretary op State 
FOB India v, Hewitt & Co., Ltd. (1888), 60 L. T 
334 ; 6 T. L. R. 152 ; 6 Asp. M. L. C. 384. 

Annotation : — ^Distd. AriiiHl.ro tip: r. Gaselco (1889), 6 T. L. H. 

182 . 

891. Loss of life.] — In an action for loss of 

life by collision between vessels, preliminary acts 
must be filed. — ^W ebster v, Manchester, Shef- 
field & Lincolnshire Ry. Co. (1884), Bitt. 
Rep. in Ch. 172. 

892. Where not necessary — Damage to barge.] — 

An action was brought in the Queen’s Bench Div. 
by the owner of a barge & her cargo against the 
owners of a tug for negligence in towing, in conse- 
quence of which, as pltf. alleged, the barge came 
into collision with another vessel, So was lost with 
her cargo : — Held .• (1) the action was not one “ for 
damage by collision between vessels ’ ’ within R. S. O. , 
0. 19, r. 28 ; (2) the parties were not required to file 
preliminary acts as prescribed by the rule. — ^Arm- 
strong V. Gaseleb (1889), 22 Q. B. D. 260 ; 68 
L. J. Q. B. 149 ; 69 L. T. 891 ; 37 W. B. 462 ; 
5 T. L. B. 182 ; 6 Asp. M. L. O. 353. 

898. Damage to cargo.] — Pltfs. in an action 

instituted by the owners of cargo laden on board the 
A. against the owners of the A. to recover for dam- 
age sustained by such cargo in consequence of a colli- 
sion between the A, So the B, took out a summons 
calling upon defts. to i^ow cause why an order 
shoula not be made that preliminary acts should 
be filed in such action ; — Held : prelf 
acts need not be filed. — T he John 



884, .... — Damage to alar*}— A floating landing 
stage permanently fixed to a nver side except in so 
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Sect. 6 . — Preliminary ads in damage actiona : Sub-^ 
aeeta, 1 2. Sect, 0 ; Suh-ne^, 1 2, 

far as it is capable of rising &; falling with the tide is 
not a “ vessel ” within R. S. C., O. 19, r. 28 ; & in 
an action for damage by collision between a s.s. 
such landing stage, the parties cannot, under that 
rule, be ordered to file preliminary acts. Even 
assuming that under Admlty. Ct. Rules, 1869, a 
tiractice existed according to which preliminary 
acts might be ordered in cases of collision other 
than collision between vessels, inasmuch as these 
Rules have been repealed by R. S. C., Introduc- 
tion & Appendix O. (22), that practice has also 
been repealed & has not been continued in force by 
R. 8. C., O. 72, r. 2. — Thk ORAIGHAlX,tl910] P. 207; 
79 L. J. P. 73 ; 103 L. T. 230 ; 1 1 Asp. M. L. 0. 419, 
a A. 

895. Contents — ^Magnetic or true course — Colli- 
sion in river.] — In damage actions resulting from 
collisions in rivers in whicli tlie colliding vessels are 
on a fixed course as opi)osed to a course which has 
to be constantly changed, either the magnetic or the 
true course, & not the compass course, should be 
pleaded in the preliminary act. — The Rievaulx 
Abbey (1910), 102 L. T. 864 ; 11 Asp. M. L. C. 427. 

896. Distance Sc bearing of other vessel.] 

— The Godiva, No. 9(K), poaL 

897. Lights of other vessel.] — Defts.* pre- 

limtnary act contained the following statements in 
answer to R. 8. C., 0. 19, r. 28, par. (k) : “ The mast- 
head, towing, & both side lights of the 7\ ” ; & 
in answer to ihid., par. (1). “ None.” In fact the 

master of defts.* vessel, after seeing all lights on 
pltfs.* vessel, saw the green light shut in, leaving the 
red open alone, & then the red light was shut in 
& the green alone left open : — //eld : the answer to 
the question contained in ))ar. (1) ought to show not 
mermy the fact that further or other lights were 
seen, but what the exact alterations in the lights 
were.— The Monica, [1912] IM47 ; 81 1.. J J\ 92 ; 
106 L. T. 349 ; 28 T. L. R. 151 ; 12 Asp. M. L. 0. 
164. 

898. Binding effect — Departure — Not without 
special leave.] — A statement of fact in a preliminary 
act is a formal admission binding the party making 

& can only be departt^d from by special leave 
(Fletcher Moulton, L.J.). — The Sbacombe, The 
Devonshire, [1912] P. 21; HI L. J. P. 36; 106 

L. T. 241, 246; 28 T. L. K. 107 ; 56 8ol. Jo. 140; 
12 Asp. M. L. C. 137, 142, C. A. ; affd* on another 
point, [1912] A. G. 634. 

For full anns., see SiiiPi’iN<i & Navi«ation. 

899. Amendment not allowed—Though of 

clerical error. ]-^The ct. will refuse to allow a mis- 
take in a preliminary act to be amended, even 
though the application for an amendment be made 
before the hearing of the suit, & be supported by 
affidavit alleging that the mistake was the result of 
a clerical error. — The Miranda (1882), 7 P. D. 185 ; 
61 L. J. P. 60 ; 47 L. T. 447 ; 30 W. R. 015 ; 4 Asp. 

M. L. C. 695. 

900. Amendment ordered — Answer not sufficient.] 

— In an action for damage by collision defts. in 


their preliminary act instead of stating, as required 
by R. 8. C., O. 19, r. 28, ” the distance &> bearing of 
the other vessel when first seen ” stated only that 
“ the L, when first seen was at anchor ” ; — Held : 
(1) the question in the preliminary act must be 
answered fully ; (2) an amendment must be made. 
—The Godiva (1886), 11 P. D. 20 ; 65 L. J. P. 
13 ; 64 L. T. 65 ; 34 W. R. 661 ; 6 Asp. M. L. C. 
624. S. C. No. 896, ante. 


Sub-sect. 2. — Before the Judicature Ac^ts. 

901. Time for preliminary act.] — In a cause of 
collision, where the case is to be heard on vivd voce 
evidence only, the preliminary acts are to be ex- 
changed before the evidence is taken. — The Ruby 
Queen, No. 496, ante. 

For full anns., acc S. C. No. 496, ante. 

902. .] — ^Where, in a cause of collision, after 

petition & answer filed, the crew of pltf.’s ship are 
upon application examined immediately in open ct., 
the ct. will order the preliminary acts to be ex- 
changed. — The Two h^RiENDS (1862), Lush. 652. 

903. Effect — Deviation not allowed.] — Deviation 
from the particulars contained in preliminary acts 
given in under an order of the Admlty. Ct., <te 
sanctioned by the Privy Council, is not permitted. 
— ^The Squirrel v. The Wyke Regis (1850), 5 
L. T. 557 ; Shipping GazettCt May 8. 

904. Amendment not allowed.] — The ob- 

ject of the preliminary act is to commit the parties 
to statements of the facts when they are fresh in 
their recollection. At the hearing of a cause of 
damage the ct. refused to allow a material averment 
in the preliminary act to be amended, but admitted 
before the evidence was given ’ a corresponding 
alteration in the answer. — The Frankland (1872), 
L. R. 3 A. & E. 511 ; 41 L. J. Adm. 3 ; 25 L. T. 
889 ; 20 W. R. 592 ; 1 Asp. M. L. C. 207. 

905. Except where mistake.] — ^An ap- 

plication to amend a mistake in a preliminary act 
must be made immediately won discovery, & must 
be supported by affidavit. — The Vortigern (1859), 
8w. 618 ; 1 L. T. 307. 8. O. No. 974, post 

Annotations : — ^Refd. Soorotary of State for India v. Hewitt 

(1888), 60 L. T. 334 ; Arznstroner v. GuROleo (1889), 22 

Q. B. D. 250, D. C. Mentd. The Great Eaetoru (1864), 

Brown. Sc Lush. 287, P. C. 


Sect. 6.— PLEADINGS. 

Sub-sect. 1. — Since the Judicature Acts. 

908. Forms of pleading — ^Forms in R. S. C. Appen- 
dix — Fuller statement of claim — Salvage action.]— 

The forms of pleading under R. S. 0., O. 19, r. 5, 


past 111. SEcrr. 5, sub sect. i. 

898 i. Binding effect — Admissibility of 
evidence.] — Deft.’s prollminary aot al- 
leged that at a ourtaln point the bearing 
of the ship at fault was ** a little abaft 
the starboard beam ” of the injured 
ship ; evidence was admitted to siiow 
that the lino of approach was not more 
than two points abaft, or u'as forward 
of the beam of the injurt*d vessel. — 
Maodalkn Islands S.S. Co. v. Thk 
DIANA (1907), 11 Ex. C. R. 40; 3 

E. L. R. 158.-~CAN. 

898 it Correction of errors .) — 

A n error or a misstatement of a 
m atertfld laot in the preliminary aot is 
not absolutely fatal or binding on the 


party making it. Suoh amendment may 
bo reotihed in the pleadings &, if so 
rootiflod, will bo a subject for comment 
at tlie hearing, but, if the parties go to 
trial without pleadings or with plead- 
ing.s which do not correct errors, they 
will be held most strongly to their pre- 
liminary acts. — Monthkal Transpor- 
tation Co. V . New Ontario S.S. Co. 
(1908), 40 S. C. R. 160.— CAN. 


Miranda (1882), 7 i\ D. 186. — Fallen 
V . The Iroquois (1912), 17 B. O. R. 

W. h. H. 565 ; 6 D. L. R. 527. 

899 a. .1— The ct. wlU not 

allow the preliminary acts to bo 
amended after trial. — Northern Ele- 
vator Co. V. Richelieu & Ontario 
NA^^OATION Co. (1907), 32 Que. S. C. 
52.— CAN. 


899 i. Amendment not allowed .) — 

Pltfs. objected to a motion by defts. 
to amend a preliminary aot by including 
points on which Information for the first 
time came to their knowledge on an 
inuulry under Canada Shipping Aot : — 
: there was no reason for departing 
from the praotioe laid down in The 


PART III. SECT. 5. SUB-SECT. 2. 

a. Form in Vice- Admiralty Courts .) — 
The form of preliminary acts now in 
use in the High Ct. of Justice in oollision 
oases should bo used in simUar cases in 
the Vloe-Admlty. CJts. — ^Thb Norsia 
(1876), 35 L. T. 418, P. C. — CAN. 
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are not in all circumstances to be rigidly complied 
with, but rather to be taken as the class of pleading 
it is desired to introduce. In salvage actions it 
may be proper in some cases, owing to the practice 
of the ct. that where defts. admit facts alleged in 
the statement of claim pltfs. are not allowed to 
give any evidence at the hearing, to use a fuller 
form of statement of claim than that given in the 
example in R. S. C. Appendix C., s. 3, form No. 6, & 
a^pproaching more nearly to the old form. 

In a salvage action where pltfs. had delivered a 
statement of claim in accordance with the above 
form the ct., on motion by defts., ordered pltfs., 
under R. S. C., O. 19, r. 7, to deliver a further & 
better statement of the nature of their claim, & 
ordered costs of the motion to be costs in the cause. 
-—The Isis (1883), 8 P. D. 227 ; 53 L. J. P. 14 ; 49 
L. T. 444 ; 32 W. R. 171 ; 6 Asp. M. L. C. 155. 

907. Statement of claim — Inability to give par- 
ticulars — ^Allegation struck out.] — The Kanawha, 
No. 1072, 'post. 

908. Amendment of — Time for.] — In a sal- 

vage action defts. having by their defence admitted 
the facts alleged in the statement of claim, but not 
the inferences drawn therefiom, pltfs. at the trial 
asked for leave to amend the statement of claim on 
the ground that discovery of defts.’ documents, 
obtained after the defence had been delivered, par- 
ticularly letters telegrams of defts.’ master, dis- 
closed material facts tending to lead to inferences 
increasing the value of services rendered by pltfs. : 
— Held : (1) further evidence at the trial as to the 
salvage services was inadmissible, the ct. being 
only concerned with the inferences to be drawn 
from the admitted facts ; (2) the application was 
too late, & should have been made before the trial, 
after discovery had been obtained ; (3) it must bo 
refused. — The Buteshike, [1909] P. 170 ; 78 L. J. 
P. 108; 100 L. T. 1005; 11 Asp. M. L. O. 278. 
S. C. No. 916, post 

909. .] — The Anne, No. 1760, posf. 

910. Defence — Admission of Facts — Salvage 
action.] — The Rothbury, No. 915, post, 

911. Limitation action.] — The Karo, 

Nos. 1223, 1494, post. 

912. Pleading unnecessary facts — Salvage.] 

— An allegation by defts. in a salvage suit, pleading 
that a specified amount had been accepted by per- 
sons not parties to the suit in satisfaction of what- 
ever salvage assistance had been rendered to defts. 
on the occasion on which the services proceeded on 
were rendered, will be disregarded by the ct. as 
surplusage. — The George Gordon, No. 713, ante. 

913. Reply — How far necessary — Salvage action. j 
— Qu. : wnether a reply is necessary in a salvage 
action where the only defence is admission of pltf.’s 
facts & tender of a sum in satisfaction which is re- 
jected by pltf. Leave was given to reply & the 
claim was amended before reply. — T he IVIaria, 
No. 1058, post. 

914 . Where counterclaim — Payment by in- 

surers.] — In an action of wages by a master against 
the shipowner, deft., by way of set-off & counter- 
claim, claimed damages for loss of the ship by pltf.’s 
negligence. Reply, the ship was insured against a 
total loss, & the underwriter had paid or agreed to 
pay to the owner the whole amount payable by him 
on a total loss. On demurrer ; — Hela : the reply 


was bad, because pltf. had not pleaded that the 
money had been actually paid to deft., or that the 
counterclaim had been brought without the under- 
writer’s authority. — The Sir Charles Napier 
(I88()),6P. D. 73; 49 L. J. P. 23 ; 42 L. T. 107 ; 
28 W. R. 718 ; 4 Asp. M. L. C. 231, C. A. 

915. Admissions in pleadings — Effect of.] — The 

defence in a salvage action admitted the facts, & 
denied only the inferences drawn from those facta 
by pltfs. in their statement of claim. At the trial of 
the action the ct. refused to allow pltfs. to give evi- 
dence as to the facts of the salvage services. — The 
Rothbury (1893), 10 T. L. R. 60. 8. C. No. 910, 

ants. 

916. .] — To recover remuneration for 

services rendered to a stranded s.s., seven actions 
of salvage were commenced on behalf of eight tugs 
& the crews of two lifeboats. These actions were 
consolidated & one defence put in, the material 
paragraph of which stated that “ defts. admit tlie 
facts alleged in the various statements of claim 
. . . but not the inferences sought to be drawn 
from the facts, & they submit themselvc^s to the 
judgment of the ct. thereon.” At the trial leave 
was asked on behalf of some of the salvors to put in 
the log of defts.’ vessel, on the ground that discovery 
of defts.’ documents, obtained after the defence 
had been delivered, particularly the letters & tele- 
grams of defts.’ master, had disclosed material 
facts tending to lead to inferences increasing the 
value of the seiwices rendered by these pltfs. : — 
Held : the application must be refused, on the 
ground that further evidence at the trial as to the 
salvage services was inadmissible, the ct. being 
only concerned with inferences to be drawn from 
admitted facts. — The Buteshire, No. 908, a 7 ife. 


SiJB-SE(^T. 2 . — Before the Judicature Acts. 

(Note. — Cases which are clearly obsolete are 
omitted. ) 

A. Contents of Pleadings. 

917. Materlalfacts.] — Itis important that no un- 

necessary matter should be introduced into Admlty 
pleadings. — The Clarence (1854), 1 Ecc. Ad. 
206. 8. C. No. 45, ante. 

918. .] — Both in proceedings upon plea, & 

proof A proceedings in an act on petition, parties 
should state at the earliest opportunity everything 
within their knowledge pertinent to the ultimate 
decision — The Pilot (1842), 3 L. T. 90 ; Shipping 
Gazette, March 2. 

919. Sufficient to show facts of case — ^To exami- 
ner.] — The principle which governs the Admlty. Ct. 
as to pleadings is that they should be such as to 
indicate, if laid before an examiner, every fact ol 
the case which ho ought to elicit. — The Claus 
Thomesen (1863), 32 L. J. P. M. & A. 106 ; 8 L. T. 
121 ; 9 Jur. N. 8. 388 ; 11 W. R. 538 ; 1 Mar. 
L. C. 327. 

Annotnlion : — Folld. Tho Why Not (1868), 38 L, .T. Adm. 26. 

920. Pleading contents of written instruments.] — 

The contents of a written instrument cannot bo 
pleaded without exhibiting the document or show- 


PART III. SECT. 6, SUB-SECT. 1. 

908 i. Statement of claim — Amendment 
of — Time for .} — The local jud{?e in 
Admlty. found that a collision occurred 
between pltf. ’s ship N. 8c defts. ‘ship W., 
and held defts. liable for tho resulting 
damage. In the preliminary act pltfs. 
stated that the parts of each ship 
which first came into contact were “ the 
port bow of the W.'* Sc the “ port quarter 
of tho JV. abreast of the kltehen.** Tho 


p:irtic8 went to trial practically on the 
statement of facts contained in the 
preliminary act. The captain of the N. 
stated that tho “ bluff of the W. *s 
bow struck the N. *8 stem, ” & the judge 
found that the impact was “ not near 
tho t>ow8, . . . but somewhere near 
the stems," & admitted evidence to 
support this finding, although a protest 
was made. The statement of claim was 
not amended until after the judgment, 
Sc then on the Invitation of the judge. 


In the case no application was made to 
amend the pleadings before the trial, 
& it was not proper to have made tho 
amendments allowed after the trial Sc 
so set up an entirely now Sc different 
case from that stated in the preliminary 
act Sc pleadings. The Frankland (1 872). 
L. R. 3 A. & E. 511 ; The Miraruta 
(1881), 7 P. D. 185, refd — Montkkai 
Transportation Co. v. New Ontario 
S.S. Co., No. 898, il., onfe.— CAN. 

K 2 
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BecU 6, — PUadii^ga : Sub^sed. 2, J.. ] 

lug why it was not exhibited. — ^T hb Rob Roy 

(1849), 13 Jur. 756. ^ ^ 

921. Facts sufficient to establish case.}— Plead- 
ings should state the cause of collision accurately 

distinctly, leaving nothing to inference. — ^T he 
Lady Anne (1850), 7 Notes of Oases, 364 ; 15 
Jur. 18. 

922. Failure of defence set up.] — ^Pltf. m a 

collision case is only bound to plead such facts 
from which the ct. may infer that the collision was 
occasioned by default of the party proceeded 
against. A counter allegation by deft., pleading a 
certain fact as cause of collision, may as an answer 
to the action fail to bo proved ; nevertheless, pltf. 
must establish his case according to his own plead- 
ings & evidence, not upon failure of the defence 
set up by deft.— The East Lothian (1860), 14 
Moo. P. 0. 0. 177 ; Lush. 241 ; 4 L. T. 487 ; 1 
Mar. L. C. 76 ; 15 E. R. 271, P. C. S. C. Nos. 937, 
960, })08U 

A Distd. The Why Not (1868), L. R. 
2 A. & E. 265. Confd. A Apld. Yeo tJ. Tatom (1871), 8 Moo. 
P. C. C. N. S. 66, 1\ C. Refd. The Secret (1872), 26 L. T. 
670. 

923. Presumptions not to be pleaded.]— Tt is 

not necessary for pltfs. n a collision case in their 
petition to state every fact material to their case — 
as that they complied with certain sailing rules — 
but it lies upon defts. to allege violation of such 
rules. — The West of England (1866), L. K. 1 
A. A E. 308 ; 36 L. J. Adm. 4. 

924. When particular allegation necessary.] — ^A 

party cannot, at the hearing, avail himself of a 
rule of seamanship, in order to show misconduct 
in tlie other party, no charge of misconduct being 
made in the pleadings. — The Ebenbzer (1843), 
2 Wm. Rob. 206; 7 Jur. 1117. 8. C. No. 1303, 

post, 

Jnnotaf ton :—Mentd, Th(^ London (1863), 9 L. T. 348. 

925. Defendant’s default to be shown.] — Tlu 

party against whom a judgment is given in the 
Admliy. Ct. is entitled to know from his adversary’s 
complaint what is the default imputed to him, that 
he may have an opportunity of meeting the case 
by his defence. — T he City op Antwerp & The 
PlUBDlUCH, No. 1646, pos/. 

For full aims., «ec S. C. No. 1645, post. 

926. Negligence — When general allegation suffi- 
cient.] — The Bothnia, Nos. 929, 947, 

927. .] — If a pltf. in a coUision suit in- 

tends to rely on a particular act of negligence by 
deft., he is bound specifically to allege that act in 
nis pleadings, A it is not sufficient that the act may 
be included generally in an allegation in the plead- 
ings, which do not state clearly such particular 
act, as it is likely to mislead deft., A prevent his 
being prepared to meet that particular case. — 
The Marpesia, Nos. 1130, 1306, post. 

For full aims., see S. C. No. 1130, post. 

928. Violation of statute — Exact violation to 
be pleaded.] — The ship proceeded against, a 


steamer, on her passage down the river T. came 
into collision with a sailing vessel. In 
the case set up against her it was pieced by the 
owners of the steamer that the sailing vessel, 
Just previous to the collision, “ was seen to be 
suddenly, Ain violation of M. S. Act, 1854 (c. 10^, 
s. 296, approaching the steamer on her port 
bow ” : — Aeld: (1) in pleading it was necessa^ 
to state, as accurately as the circumstances would 
admit, in what respect it was intended to allege that 
the above Act hasTbeen violated ; (2 ) in the instance 
before the ct. it was sufficient to plead that the 
helm of the sailing vessel had not been ported in 
accordance with the Act — The Ironmaster (1860), 
6 Jur. N. S. 782. 

929. .] — Where it is intended to 

charge a breach of M. S. Act, 1854 (c. 104), s. 296, 
with respect to the rule of port helm, the act done 
or not done should be specifically pleaded to be 
done in violation of the Act. — The Bothnia, 
No. 926, a7iie ; No. 947, post. 

930. S. P. General Steam Navigation Co. v. 
Morrison (1853), 13 C. B. 581 ; 1 C. L. R. 103 ; 
22 L. J. C. P. 178 ; 21 L. T. O. S. 76 ; 17 Jur. 673 ; 
1 W. R. 330 ; 138 E. R. 1327. 

931. Special damage not to be pleaded.] — In 
a cause of collision pleadings should be comined 
to the merits of the collision. Special damages, 
as reward paid to salvors for services rendered 
necessary by the collision, are not to be pleaded. — 
The George Arkle (1861), Lush. 222; 1 Mar. 
L. C. 154. S. C. No. 1145, post 

AnnokUum; — Mentd. The Esk Sc The Gitana (1869), L. R. 

2 A. & E. 350. 

932. Res Inter alios acta — How far to be 
pleaded.] — In a cause of damage by plea A proof, 
the libel pleaded, inter alia, to the effect “ that half 
an hour previous to the coUision the (7. had run 
foul of a barge ofiposite Barking Creek, A that, on 
being tlireatened with legal proceedings, her 
owners had paid the damage.” Objection being 
taken to the article, the ct. directed it to be 
struck out. — ^The Cosmopolitan (1853), 1 Ecc. 
A Ad. " 

933. .] — In a cause of salvage against 

ship, freight, A cargo, the shipowner, after 
institution of the cause, paid a sum in settlement 
of the claim against him, which was accepted by 
pltfs. Pltfs. proceeded against the cargo & 
pleaded in their petition payment of this sum by 
the shipowner, A stated the amount : — Held : 

E ltfs. not entitled to plead the amount so accepted 
y them, although they might plead the fact that 
they hod so settled with the shmowner. — The 
Due Checchi (1872), L. R. 4 A. A E. 35 ; 26 L. T. 
693 ; 20 W. R. 686 ; 1 Asp. M. L. C. 294. 

Annotation: — Consd. The Antelope (1873), L. R. 4 A. & E. 
33. 

934. Defence — General principles.] — It is the dut^ 
of the ct. to watch that no unnecessary matter is 
introduced into pleadings. A defence should be 
limited to matters contradictory A responsive to 
the petition, A not he a repleader of it. An allega- 


PART III. SECT, e, SUB-SECT. 2.— A. 

621 i. Facts svffieient to establish case — 
Injury resuUing in dcaih — Fatal Acci- 
imts Act 1846 (c. Q^h—Setiiny out 
cause of aalion.\ — lit Thk Gari.and. 
Monaghan tJ. Horn, p. 144, a, ante . — 
CAN. 

626 i. Neglifftnce — When general 
allegation suylcienf,] — ^Wliere a petition 
ailegofl generfU oaroleesnoss, nogleot, 
default, had seamanship, etc., the ot. 
will not go into an inquiry of so wide a 
nature, or investigate any alleged 
neglect, etc., not expressly raised by the 
petition. A petitioner must state the 
instancos of nogleot, oto., on which ho 


intends to rely, &; make his case in 
accordance with Ids statement. — THE 
General Lee (1869), I. R. 3 Kq. 155.— 


of statutory regulation,]-^ 
Semble : the ostabiishod rule, requirinf 
a pltf. in a cause of damage to state wltl 
reasonable certainty the instances o: 
negl^t on which heint^ds to rely, dc, li 
he relies on broach of a statutory rule oi 
navigation, speoifioaliy to plead that th< 
act done or not done was Co violation o3 
that particular rule, does not apply to t 
cose where one vessel is under way A 
the other incapable of moving. — ^T hi 
Secret (1872), 26 L. T. 670 ; 6 I. L. T 
146.— IR. 


684 i. Defence — Matters that may 
be pleaded- — Application to expunge 
article,] — Pltfs. In a cause of damage to 
cargo having alleged In their petition, 
as a particular instance of neglect, that 
the vessel was in a damaged & leaky 
condition when the cargo was shipped, 
deft. *8 answer denied this statement. Sc 
added in its fifth article ** that the agent 
of the shippers of said cargo saw Sc 
inapeoted the said vessel during the 
shipment of said cargo. Sc after said 
cargo was put pn board of her. Sc made 
no oompiaint whatever of her state or 
condition.*' A motion by pltfs. to 
expunge this article from the record 
was refused. — The Fortuna (1872). 
6 I. L. T. 79.—IR. ' 
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tion repeating the facts in the petition will be 
rejected as unnecessary. Forms of pleading in an 
action for wages the defences of (1)- refusal to 
work; (2) embezzlement. — T he Test (1836), 
3 Hag. Adm. 307. 

935, Essential particulars to be pleaded.] — 

The practice of the ct. requires that all essential 
particulars of the defence should be set forth in 
Hie pleadings in the first instance. — ^T he VroaiL 
(1843), 2 Wm. Bob. 201 ; 2 Notes of Oases, 499 ; 
7 Jur. 1174. 

For full anns„ see Shippixu & NAVia.vTiox. 

936. '] — The defence intended to be 

relied on as against a bottomry bond should be 
stated in the pleadings. — ^T he Bonaparte (1852), 
21 L. T. O. S. 280 ; 17 Jur. 285. 

j 7 ino((Uion :—R6ld» The Sogredo (1853), 1 Eco. & Ad. 36. 

937, When mere denial sufficient — Colli- 

sion.] — T he East Lothian, No. 922, ante ; No. 960, 
post. 

For full aims., see S. C. No. 922, ante. 

938. When mere denial not sufficient — Col- 

lision.] — Pleadings should bo framed so as to assist 
not only the party in his statement of the case, but 
also the ct. in its investigation of the truth be- 
tween the litigants ; deft, in a collision case in 
his answer cannot rely on a simple negative, but 
must enter into a detail of circumstances leading to 
the collision, & this statement must bo free from 
vagueness. 

To a petition alleging that the M. had been for 
some time close-hauled on the starboard tack, & 
the TP. on the port tack came into collision 
with her, the answer admitted that the TF. 
was close-hauled on the port tack, & alleged that 
the M* was seen on the port tack, distant about 
a nadle : — Held : defts. were bound to allege what 
was subsequently done on hoard the TF. &> 
before the collision, & the mode of the collision. — 
The Why Not (1868), L. R. 2 A. & E. 265 ; 38 
L. J. Adm. 26 ; 18 L. T. 861 ; 3 Mar. L. 0. 135. 
Annotation : — Apld. The Orient (1869), 39 L. J. Adm. 8. 

939, Notice of points relied on.] — Where a 

defence is so framed that, although it puts in issue 
all the facts alleged on claimant’s part, it gives 
no notice, or insufficient notice, of any particular 
point to which evidence should be especially 
directed, the ct., in judging of the effects of such 
evidence, will have regard to the degree of notice 
given by defts. to claimants of the nature of the 
objections on which it is intended to rely. — 
The Minnehaha (1861), Lush. 335; 15 Moo. P. 

O. C. 133 ; 30 L. J P. M. & A. 211 ; 4 L. T. 810 ; 

7 Jur. N. 8. 1267 ; 9 W. R. 925 ; 1 Mar. L. C. Ill ; 
15 E. R. 444, P. C. 8. 0. Nos. 1382, 1703, post 

Annotaiione: — Mentd. The Annapoliti, The Golden Light, 
The H.M. Hayes (1861), Lush. 355, P. C. ; General Steam 
Navigation Co, v. De Jersey (1862), 15 Moo. P. C. C. 486. 
P. C. ; The Lady Kgldia (1862), Lush. 513 ; The Edward 
Hawkins (1862), Lush. 515, P. O. ; The PhUadelphia 
(1863), Brown. & Lush. 28 ; The Falkland, The Navigator 
(1863), Brown. Sc Lush. 204, P. C. ; Grlndley v. Stevens 
(1863), 1 Moo. P. C. C. N. S. 379, P. C. ; The White Star 
(1866), L. R. 1 A. & E. 68 : The I. O. Potter (1870), L. R. 

3 A. & E. 292 ; Brown v. 6egg (1871), 23 L. T. 634 ; The 
Waverley (1871), L. R. 3 A. & K. 369; Yeo v. Tatom 
(1871), L. R. 3 P. C. 696, 0. A. ; The Robert Dixon (1879), 

5 P. D. 54, C. A. ; The Wostbourne (1889), 58 L. J. P. 78 ; 
The Liverpool, 11893) P. 164 ; The Duo D Aumale, [1904j 
P. 60; The Abouklr (1905), 21 T. L. R. 200; The 
Marechal Suchet, [1911] P. 1 ; Tho West Cock, [1911] 
P. 208, C. A. ; Tho Leon Blum, [1916] P. 90. 

940. Inevitable accident to be iileaded.] 

— In a cause of damage, where evidence is taken 
before an examiner, the old rule applies that if 
it is intended to rely upon a defence of inevitable 
accident, such defence must he in terms distinctly 
raised on the pleading. — T he E. Z. (1864), 33 L. j. 

P. M. & A. 200 ; 10 L. T. 790; 2 Mar. L. C. 42. 


941. Defence not pleaded not available.]--* 

Senible : it is not open to deft, after pleading inevi- 
table accident & no other plea to impeach the con- 
duct of pltf.’s ship. — T he Hawk v. The Hannah 
Mary (1866), Holt, Adm. 119. 

942. Bottomry.] — In a cause of bot- 

tomry the defence that the master ought to have 
transhipped the cargo rather than have bottomried 
it ought to be x^leaded specially. — T he Onward 
( 1873), L. R. 4 A. & E. 38 ; 42 L. J. Adm. 61 ; 28 
L.T.204; 21W.R.601; 1 Asp. M. L. C. 540, 

Annotation: — Consd. Klfinwort, CJohcn v. Cassa Mariitima 

of Genoa (1877), 2 App. Cas. 156, P. C. 

943. Matters not to be pleaded — Admis- 

sions.] — In an action of collision, brought by the 
owners of a vessel & the crew for their private 
effects, admissions by tho crew as to tho circum- 
stances of collision cannot be pleaded. — T he 
Foyle (1860), Lush. 10. 

944. Misconduct since action brought.] 

— The ct. refused to allow defts. in a salvage suit 
to add to their t>leas an allegation that the alleged 
salvors, since commencement of the suit, had as- 
saulted some of tho witnesses who were going to 
give evidence on behalf of the owners. — ^T he 
S^ELDEN (1862), 11 W. R. 156. 

945. Defects in plaintiffs’ case.] — The 

rules of pleading do not require defts., under 
penalty of losing costs, to draw attention specifi- 
cally upon their pleadings to a defect in })ltfs.’ 
case known to pltfs. — The Orient, Nos. 1507, 
1630, post. 

For full aiiuH., see S. C. No. 1507, post. 

946. Reply — Contents of.] — Whatever is ])leaded 
in tho natiHe of a reply must be in contradiction 
of what is alleged in the answer, or explanatory of 
averments in the defence, or else necessary to 
corroborate the original statements in same; it 
ought not to repeat matters already pleaded or 
state matters which should have been pleaded in 
the first instance. — The Anne (Ann) & Jane 
( 1843), 2 Wm. Bob. 98 ; 2 Notes of Cases, 313 ; 7 
Jur. 659. 8. C. No. 963, post, 

947. .} — ^Pltf. may plead new matter in 

reply, if it is really matter of reply, & not properly 
a part of the case set up in his hbel. A pltf. whose 
vessel has been run down at anchor may charge 
negligence generally, & the burden of proof, the col- 
lision being proved, is thrown upon deft, to establish 
his defence. Where pltf.’s vessel was run down at 
anchor, & pltf. pleads that fact, charging negligence 
generally, the answer pleads that the collision 
was not occasioned by negligence, but by violence 
of tempest & sea, which prevented the anchor of 
deft.’s vessel from holding, pltf. may reply that tho 
coUision was occasioned by default of deft.’s giHDund 
tackle. — T he Bothnia (1800), Lush. 52 ; 29 L. J. 
P. M. & A. 66 ; 2 L. T. 160. 8. C. Nos. 920, 929, 

ante, 

948. Mortgagee.] — ^A reply in a cause of 

necessaries, leaving it doubtful whether the person 
in possession of the vessel at the time of the supply 
was the original mtgee. or deft. , the transferee of the 
mtge., is bad. An allegation that deft, was in pos- 
session of the vessel at the date of the supplies, & 
personally liable for them, would not be a good 
reply to an answer of deft, claiming to he mtgee. 
prior to the date of the supply. — The Troubadour 
fl866), L. R. 1 A. & E. 302 ; 16 L. T. 156 ; 2 Mar. 
L. O. 476. 

Annotations -Consd. Tho Two Ellens (1871), L. R. 3 A. Sc E. 

345 ; Johnson v. Black (1872), L. R. 4 P. 0. 161. Reid. Tho 

Holnrloh Bjom (1885), 10 P. D. 44, C. A. 

949. Rejoinder — Contents of.] — ^A rejoinder in an 
act on petition must not state new matter of defence 
unless such matter has come to the knowledge of 
the party since his answer was given in. But 
matter subsidiary to the defence contained in the 
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8ecL 6. — Pleadings: Suh^secL 2, A, <£? 2?. (a), (h) 
( c). Sect, 7 ! Snh'SecL I.] 

answer may be stated in a rejoinder, when the reply 
to the answer takes issue upon the matter of de- 
fence there stated. — The Hebe (1843), 2 Wm. Rob. 
146 ; 4 Notes of Cases, 361 ; 7 Jur. 564. 

For full arnjH., see & Navigation. 

B. How far Pleadings binding. 


as he ought to have done : — Held ; ( 1 ) the ct. mighty 
on the evidence, find for pltf. without decimng 
whether deft, had starboarded or not, for the first 
charge, if proved, necessarily involved the second ; 
and if not proved, the second was sufficient to sustain 
the judgment ; ( 2) the objection of want of certainty 
in pleading was untenable. — The Amalia, The 
Marie de Brabant ( 1864 ), Brown. & Lush. 311; 16' 
L. T. 826 ; 2 Mar. L. 0. 58, P. 0. 

For full aims., see Shipping & Navigation. 


(a) In General. 

950. Material facts.] — Pleadings in Admlty. are 
binding as to material but not as to incidental 
facts. — The Amazon, The Osprey (1867), Holt, 
Adrn. 137. 

951. •]— The rule that a party seeking re- 
dress for an injury can only recover secundum alh- 
gala et probata applies only to cases where the aver- 
ments alleged in the pleadings are material to the 
issue raised. 

Where, in a case of collision caused by a vessel 
drifting & driving down upon another at anchor in 
the same anchorage, though the relative bearing 
of the two vessels previous to the collision was in- 
correctly pleaded alleged by the vessel proved to 
be entitled to redress ; — Held : the vessels not being 
in motion, their previous relative bearing when at 
anchor was not such material fact to the issue, 
namely, which vessel caused the collision, as to 
render actual premf of the damage of no avail, & so 
entitle the offending party to the benefit of the rule. 
Sembh : ^ in the case of a collision between two ves- 
sels originally at anchor, the bearing of one vessel 
with respect to the other is not such material fact as 
is necessary to be stated upon the issue raised. — 
The Alice (Owners) & The Rosita (Owners) 
(1868), 5 Moo. P. O. C. N. S. 300 ; L. R. 2 P. O. 
214 ; 19 L. T. 753 ; 3 Mar. L. C. 193 ; 16 E. R. 
528; sub nom. The Rosita & The Alic e (1868), 
38 L. J. Adm. 20, P. C. 

Jnnotaiion Conid. The Tninwlt (1876), 34 L, T. 1)34, C. A. 

952 , When sufficiently proved.] — Where 

pltf. chaises two separate collisions, whereby his 
vessel, being at anchor, was driven on the rocks, & 
sustained great damage, & the first collision was 
such that pltf. ’s vessel might,probably would, have 
been driven on the rocks if no second collision had 
happened, he will be entitled to recover on proving 
the first collision only ; as the rule that a pltf. must 
recover secundum allegata et probata is thereby 
satisfied. — The Despatch (1860), Lush. 08 ; 14 
Moo. P. C. C. 83; 3 L. T. 219; 15 E. R. 237, 
0. A. 

953 , — Ijj 3 , cause of collision pltf 

^leged (1) deft, improperly starboarded ; (2) if he 
did not starlioard, at all events he neglected to port 


954 , ,] — Semblc : all words in the alle- 

gation in a petition need not necessarily be proved 
to the full extent. 

An allegation in a petition that the vessel 
proceeded against in a collision cause was “ con- 
siderably further over to the south side of the river 
than ” the other vessel, which was kept under a 
starlioard helm along the north shore, & that the 
former vessel instead of passing on the starboard 
side improperly ported & so brought about a colli- 
sion, is sufficiently proved, to entitle the owners of 
the vessel making the allegation to recover, by show- 
ing that the vessel proceeded against was further 
over to the side of the river than the other, & im- 
properly ported. The word “ considerably ** need 
not be proved to the full extent. — The Ranger &■ 
The Cologne (1872), 9 Moo. P. C. C. N. 8. 352 : 
L. R. 4 P. C. 519 ; 27 L. T. 769; 21 W. R. 273; 
1 Asp. M. L. C. 484 ; 17 E. R. 546, P. C. 

For full aniiK., see SiiirriNG & Navigation. 


955. Admissions in pleadings — Effect of.] — Where- 
in a salvage cause pltf .’s petition states expenses to 
have been incurred in rendering the services with- 
out stkting their amount & deft.’s answer admits, 
all the allegations of the petition, the Admlty. Ct. 
will not allow evidence to be called by pltf. to show 
the amount of the expenses. If specific amounts 
are claimed they must be pleaded so as to give to 
deft, the opportunity of admitting or denying them . 
Semble : the ct. will, if necessary, amend the plead- 
ings, allowing pltfs. to set forth the accounts, 
but giving deft, time to admit or deny such 
accounts. 

Where in a salvage suit deft, admits all the 
allegations of fact in pltf. ’s petition, but denies the 
inferences of fact made therefrom in the petition, 
pltf. may call evidence to establish those infer- 
ences. — The Eintracht (1874), 2 Asp. M. L. C. 
198 ; 29 L. T. 851. 

956. Extent of.] — Admission by pleading 

extends to matters of fact, not of law. Foreign 
regulations set out in plea & not traversed are 
thereby admitted ; but an inference of the effect 
of such regulations, though pleaded & not denied, 
being a matter of judicial construction, is not 
admitted. — T he Peerless (Owners) r. The Jason 


PART HI. SECT. 6, SUB-SECT. 2.™ 

B (a). 

960 1. Material facts — Defence.] — The 
rule that a party, proceeding to recover 
damage Hustained la a ooUision, must 
correctly allege In liis petition the facts 
on which he relies. Sc must establish in 
proof the case ho sets up in pleading, Is 
inapplicable to the defence of a vessel 
prooooded against. Deft, in his answer 
attributed the collision to pltf.’s vessel 
having attempted to cross the bows of 
his vessel, but the ot. was of opinion that 
tlie collision was attributable to a 
different cause : — Heid : the defence 
Mras not thereby Invalidated. — The 
Hklle V. Thb Mullingar (1872), 6 
I. h. T. 153.— IR. 

956 i. Admissions in pleadings — Effect 
of.] — In a suit for collision: — Semble: 
the promovents oannot recover more, as 
the value of their vessel, than the sum 
hey have pleaded by their libel. — 
Thw Carlota (1849), 4 Ir. Jur. O. S. 
237 vAdm.).— IR. 


a. Amendment of pleadings.] — Semble : | 
the Admlty. Ct. will, in order to let a 
case be tried on the merits, if thoroughly 
satistled of the hona tides of the trans- 
action, allow an amendment to be made 
In the pleadings. — Tins Brig Wakr- 
FIELU (1852>, 5 Ir. Jur. O. S. 69.— IR. 

I), Terms for allowing .] — In a 

suit to recover damages for collision, 
the ct. will, on the application of the 
promovents, allow the pleadings to bo 
amended on payment of costs, & in so 
doing will not, at the instance of the 
impugnant, order the discharge of Mie 
special ball as part of the terms for 
granting the application. — Tnr. Lifpry 
( 1859), 4 Ir. Jur. N. S. 232 (Adm.)— IR. 

0 . Withdrawal of answer — Plead* 

ing de noro.}— Leave may be granted 
to withdraw an answer & ple^bd de novo 
on payment of costs of the motion Sc 
of those caused by the amendment. — 
The Castiolione & Cargo (1869), 
I 3 1. L. T. Jo. 176.— IR. 


PART III. SECT. 6, SUB-SECT. 2.— 

B vb). 

967 I. Plaintiff— Secundum aUegatn 
et prdbaia — Particular default pleaded 
to be proved.]— At the hearing of the 
petition for damages on accoimt of 
Injury done to a cargo of corn by the 
alleged negligence of deft., or of his 
servants, pltf. must adhere to the case 
made by his petition. Sc give satisfac- 
tory pniofs of such negligence. — T he 
AUSTIN Friars (1869), 3 1. L. T. Jo. 
608.— IR. 

967 li, Proof of one material 

allegation .] — The rule that parties 
only entitled to recover secundum 
allegaia et prebata is complied with in a 
cause of collision if one material allega- 
tion of negligence be proved, even If all 
others fail. — China Merchants’ Steam 
Navigation Co. v. Bignold. Biqnoli> 
t?. China Merchants’ Steam Naviga- 
tion CO. (1882), 47 L. T, 485. P. C.— 
CHINA & JAPAN. 
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lUWJNJOiXUS/ XJUDU* X\J%J y OVr JlJ* X . IVX. OO A* 

89 ; 3 L. T. 126 P. C, 

Amiotation : — Mentd. Tho Tactician (1907), 7ft L. J. 1\ 80, 
C. A. 

(h) When Binding, 

957. Plaintiff — Secundum allegata et probata — 
Particular default pleaded to be proved. ]--ln cases 
of collision the ct. will confine its judgment to the 
i.ssues raised upon the pleadings. Where the libel 
charges default in a particular manner, it must be 
proved in the manner in which it is laid ; & it is not 
sufficient to prove that default was committed in 
another manner, although the results would be the 
same upon the merits. 

Pltfs. in a cause of damage by collision against 
the -4. put their case on the gi'ound of the A, hav- 
ing suddenly & improperly starboarded her helm. 
Issue being taken on this fact, it was proved that 
the collision arose through the A, naving not 
altered her course till the last moment, when a col- 
lision was inevitable, & that the -4. had not star- 
boarded her helm at all, but ported it too late : — 
Held : this being an entire variance of the cause of 
action, the suit was dismissed. — T he Ann fl860), 
Lush. 65 ; 13 Moo. P. C. C. 198; 3 L. T. 128; 8 
W. R. 567; 16 E. R. 74, P. C. 

Annotaiixm-ft : — Distd. The DiMspatoh (18ft()), Lush. 98, P. C. ; 
The Ironmaster (LSftO), 6 Jtir. N. 8. 7S2 ; Tho East 
Lothian (1860), Lush. 241, P. C. Consd. The Alice & 
Hoslta (1868), 19 L. T. 753. Reid. The liothnia (I860), 2 
L. T. 160. 

958. .] — party complaining of 

an injury, suing for damages as in a collision case, 
cannot be permitted to recover upon a state of 
facts estabhshed to the satisfaction of the ct., but 
<iuite inconsistent with the alleged state of facts set 
up by them in their pleadings before the Admlty. 
Ct. as the grounds upon which they seek to recover. 
— The North American (18.58), 12 Moo. P. C. 0. 
331; Sw. 358; 14 E. R. 937, P. C. 8. C. No. 
1705, poet, 

A nnotalions Apld. The Ann (1860), Lush, 55, P. C. ; 
The DuKpatoh (1860). Lush. 98, P. (). ; Kiltrour v. Alexan- 
der (1860), Lush. 241, P. C. Reid. North Gorman 
Jiloyd S.8. Co. V. Elder (1860), Lush. 239, P. C. Mentd. 
(3iapman r. Royal Netherlands Steam Navigation Co. 
(1879), 4 P. 11. 157, C. A. ; Stoomvaart Maatschuppy 
Nederland v. Peninsular & Oriental Steam Navigation 
Co. (1882), 31 W. R. 249, II. L. 

959. ,] — In a cause of collision 

pltf . is only entitled to recover secundum allegata et 
probata, 

Pltfs. pleaded that the collision was caused 
by defts.’ vessel having “ suddenly put her helm 
a-starboard,” but the evidence given in support 
of the petition was that the collision was caused 
by defts.’ vessel having ported, instead of continu- 
ing her course under a starboard helm : — Held : 
(1) the evidence could not be applied to the state- 
ment in the petition ; (2 ) pltfs. not entitled to 
recover. — T he Haswell (1864), Brown. & Lush, 
247, P. C. 

Annotation : — Retd. The Alice & The Rosita (1868), 19 L. T. 
753. 

960. Defendant — Failure of defence pleaded im- 
material—lf plaintiff falls.]— The East Lothian, 
Nos. 922, 937, ante. 

For full amis., see S. C. No. 922, ante, 

961. Defence not pleaded not avallable-^Defence 
In law.] — Semble : a defence in law which might 
have been raised in the pleadings, & was not so 
raised, cannot be afterwards relied upon at the 
hearing. — T he Seine (1859), Sw. 411 ; 5 Jur. N. S. 
298. 

Annotation : — Reid. Grill v. General Iron Screw Collier Co., 
Ltd. (1868), L. R. 3 C. P. 476. 


VOA. AlUVltUIIIVUli.J XlltJ Oly. Will llVJl/, 

at the hearing of a cause of collision, allow a plea 
to be added, alleging that the vessel proceeded 
against was in charge of a licensed pilot & the acci- 
dent was caused by his default. — Tke Alhambra 
(1864), Brown. &; Lush. 286« 

963. Foreign parties — Indulgence of court.]— 
Semble : where the parties suing are foreigners, 

ct. will be more indulgent in overlooking mere 
technical defects in the conduct of the proceedings 
than in the case of a British suitor. — T he Anne 
(Ann) & Jane, No. 946, ante, 

(c) Failure to plead Statute. 

964. Judicial notice — Public statute.] — In causes 
of collision, the party intending to take the benefit ^ 
of 6 Geo. 4, c. 125, should stato such intent in 
the pleadings, but the omission so to do will nof> 
deprive him of the exemption from liability con- 
ferred by the Act, the Act being a public Acd , 
which the ct. is bound to take notice or without it s 
being specially pleaded — The Canadian (1842), 1 
Wm. Rob. 343 ; 7 L. T. 648. 

905, Admiralty rules.] — The ct. is bound to 

take notice of 14 & 15 Viet. c. 79, & of the Admlt> . 
rules, made by virtue thereof, though not put in 
plea, nor touched upon in argument. 

Neither of two sailing vessels, which came in</> 
collision, having observed tho Admlty. regulations 
respecting lights, & neither having pleaded that tln^ 
collision was occasioned by such non-observance on 
the pari of the other : — Held in the circumstances 
both vessels were barred of recovery 1^ s. 28 of 
the above Act. — The Aliwal (1853), 1 Ecc. & Ad. 
96; 18 Jur. 296. 

Annotation .•---Reid. Tho Jamos (1856), Sw. 60. 

900, ,] — Where a ship at anchor had 

not aTght hoisted according to Admlty. regulations, 
but this is not pleaded in the case, the ct. is bound by 
Act of Parliament to take notice of it, & determine 
whether the collision appeared to have been occa- 
sioned from absence of a light — T he Change v. 
The Legatus (1856), 4 L. T. 839. S. C. No. 1141. 
post. 


Sect. 7. — CROSS-ACTIONS AND COUNTER- 
CLAIMS. 

Security to answer counterclaim, see pp. 188— 
190, post. 

Sub-sect. 1. — Since the Judicature Acts. 

967. Nature of counterclaim — Breach of charter- 
party.] — An action in rem was brought in the 
Admlty. Div. to recover remuneration for salvagtt 
services rendered by pltfs.* vessel to defts.* vessel 
when the latter took the ground in crossing the bar 
of a river. Defts. , besides denying that any salvage 
services had been rendered, counterclaimed in 
personam against pltfs., foreigners resident abroad, 
as chai terers of their vessel, i or damages for breach 
of charterparty in delay in loading defts.* vessel, 
whereby she was too late in crossing the bar. The 
judge having refused to strike out the counter- 
claim : — Held : (1) the judge of the Admlty. Div. 
had jurisdiction to try the counterclaim; (2) he 
had rightly exercised his discretion in refusing to 
strike it out. — The Cheapside, [1904] P. 339 ; 73 
L. J. P. 117 ; 91 L. T. 83 ; 63 W. R. 120 ; 20 
T. L. R. 665 ; 9 Asp. M. L. C. 695, 0. A. 8. C. 
No. 663, ante, 

Annolatiim : — Reid. Bow r. Camosun, (1909] A. C. 597, P. C. 
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•67 L Nature of counterclaim — Claim arising under mortgage of ship.l — Bow McLachlan & Co. v, Thk Camosun 
p. 253, o, poet, — CAN. 
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^ect, 7. — Croas^dctiom eountervlaims : Suh- 

s ects, 1 &2 , Sect, 8 : Sidb-sect, 1, A, <£: B»] 

968, limitation of liability — In lieu of 

Aeparate action.] — Thk Clutha, No. 1537, post, 

969. No counterclaim — ^Action discontinued before 
appearance.]— On the same day that a collision oc- 
curred in the Bristol Channel between a French &> 
a British vessel the owners of the French vessel 
(whicJi was sunk) issued a writ in rem^ & arrested 
the Jjhitish vessel at Cardiff. On the following day 
the warrant was witlidrawn, & the British vessel 
relemied on notice given that the action was discon- 
tinue!. Later in the day telegrams passed be- 
tween the respective solrs., & on the next day the 
solrs. 1 or the owners of the British vessel wrote that 
their clients “ liave a counterclaim for the damage 
to their ship, with which we intend to proceed,” 
after entering an appearance to the action, they 
ax)plied for an order that the owners of the French 
vessel should file a preliminary act with a view to 
the owners of the British vessel delivering their 
counterclaim : — Held : even if the application was 
right in form, it must be refused, as a counterclaim 
could not be set up to an action which had been 
wholly discontinued within K. S. C., O. 2H, r. 1. — 
The HAI.YHIA, [1910] P. 25 ; 70 L. J. P. 31 ; 101 
L. T. 959 ; 26 T. L. U. 170 ; 11 Asp. M. L. C. Adm. 
361. 


SuB-sEi^T. 2 . — Before the Judk ature Acts. 

970. Action by foreigner — Bail not enforceable in 
cross-action .] — A Danish & a British ship came into 
collision ; the Danish ship was entirely lost, & the 
British received some damage. An action was 
entered on behalf of the owners of the Danish ship, 
& bail given ; a cross-action was entered on behalf 
of the owners of the British ship, & bail demanded 
& refused : — Held : the property being entirely 
gone, & the owners foreigners, resident abroad, 
there was no way of enforcing the bail to bo given. 

-The Serinoapatam (1840), 3 Wm. Bob. 41 n. ; 
0 Notes of Oases, 105 ; 3 L. T. 419 ; 10 Jur. 1004. 

ArtnotMma : — FoUd. Ti»e Curlylo (1858), 30 1^. T. (). S. 278. 
Apld. The Emily (1850), 33 L. T. O. 80. FoUd. TliO 
North Amorioan (1850), 5 Jur. N. 8. 059. Apld. Chapman 
r. Royal Notherlunds Stoam Navigation Co. (1879), 4 
P. 1). 157, C. A. ; Stoomvaart Maatschappy Nederland t». 
i'euinuiilar & Oriental 8team Navigation Co. (1882), 7 
App. Caa. 795. Consd. Imperial Japanese Oovernment v, 
IV'iiiiiMular & Oriental Steam Navigation Co., 11895] A. C. 
044, P.O. 

971. No Stay till appearance in cross-action.] 

— Where, on a collision oetween an English & a 
foreign vessel, cross-actiona were brought by the 
owners of the tw^o vessels, Sc in the action by the 
English vessel the foreign vessel did not put in an 
appearance : — Held : the ct. could not stay the 
action brought by the foreign vessel until she had 
entered an appearance in the action against her. — 
The Hicabt op Oak (1800), 29 L. J. P. M. & A. 78. 

AnmAntion : — Apld. Chapman r. Royal Notherlnnds Steam 
Navigation Co. (1879), 4 P. 1). 157, C, A. 

972. Cross-action — ^Usual practice. >-TheAdmlty. 
Ot. will discourage, so far as in its power, through 
the medium of costs, any departure from the usual 
practice of entering cross-actions & letting the one 
decision govern the other, or consolidating them, 
whereby expenses are kept down. — The Calypso, 
No. 973, post. 

For full anus., sec S. C. No. 973, jyost, 

973. Failure to bring — No bar to subsequent 

action.] — ^In a cause of damage, no cross-action 
having been brought, both vessels having been pro- 
nounced in fault, deft, in the first action is not 


estopped from bringing a suit against original 
pltf. — T he Calypso T1856), Sw. 28 ; 26 L. T. O. S. 
206 ; 4 W. II. 303. S. C. No. 972, ante, 

Annoluiim : — Refd. Clmpmau v. Royal Netherlands Steam 

Navigation Co. (1879), 4 V. D. 157, C. A. 

974 . Facts of principal action applied.] — 

Whore, in a cause of collision, there is a cross-action, 
& both come on to be heard together by consent of 
proctors, the ct. decides in the cross-action accord- 
ing to the facts pleaded & proved in the original 
action. — The Vobtigern, No, 905, ante. 

For full anus., see S. C. No. 906, ante. 

975. Counterclaim or set-off — ^Action for wages.] 

In a suit for wages & disbursements by a mas- 
ter who is also co-owner, the other co-owners may, 
under M. 8. Act, 1854 (c. 104), s. 191, set up a 
counterclaim or set-off in respect of outstanding co- 
ownersliip accounts, & claim that the balance (if 
any) be paid to them. To a petition claiming mas- 
ter’s wages & disbursements, & praying a reference 
of any accounts arising in respect thereof to the 
registrar Sc merchants, ananswer alleging the master 
to be also co-owner, & that accounts are outstand- 
ing between pltf. Sc defts., as co-owmers, showing a 
balance on all accounts in favom* of defts., Sc praying 
a reference to the registrar Sc merchants of all mas- 
ter’s Sc co-ownersliij) accounts, will bo allowed by 
the Adrnlty. Ct. — T he City of Mobile (1873). 
L. B. 4 A. & E. 191 : 43 L. J. Adm. 41 ; 29 L. T. 
406 ; 22 W. B. 191 ; 2 Asp. M. L. C. 123. 

976. Necessity for.] — Wages were 

claimed fi-om the mtgees. in possession of a ship 
due from her former owners ; they claimed to de- 
duct advances made t/O the master, without going 
into an account to show they were entitled so to 
do by way of set-off or counterclaim : — Held : 
under M, 8. Act, 1854 (c. 104), s. 191, they were 

I barred from so doing. 

I If a master sues for wages in this ct. against 
the ship, the owner may, if he thinks fit, pay him 
his wages. Any other demand, or any balance 
which the master is entitled to, is not a demand to 
be paid out of the ship. The master is left to his 
ancient remedy. But if the owner, in order to get 
j'id of the demand for wages, thinks fit to make a 
set-off or counterclaim, then, according to the stat., 
the ct. may enter into & settle all accoimts between 
the parties ; & if it appear that, in addition to 
wages, there is a balance due to the master, this be- 
comes a lien on the ship itself, Sc may be recovered 
by him. With respect to a mtgee. , it is abundantly 
clear he can stand in no better position than the 
owner himself (Db. Lushinoton). — The Cale- 
donia (1855), Sw. 17 ; 26 L. T. O. S. 177 ; 2 Jur. 
N.S.48; 4W.R. 183. 

Annotations: — FoUd. Th« (Oontanner (1859), Sw. 415. 

Gonad. The Foronia (1808). L. R. 2 A. & K. 65 ; Hamilton 

t). Bakor (1889), 14 App. Coh. 209, H. L. Reid. Hawkins r. 

TwyzUl (1850). 2 Jur. N. 8. 302. 

977 . When not allowed.] — In a suit 

against a vessel for master’s wages the ct. cannot 
entertain a counterclaim on behalf of the owners of 
part of the cargo pledged by bottomry by the 
master. — ^T he Daring (1868), L. B. 2 A. & E. 
260; 37 L. J. Adm. 29. 

For full anna., see Simnuxu & Navigation. 

978. Not allowed in other cases.] — ^No set- 

off is allowed in the Adrnlty. Ot. save in the excep- 
tional case of suits for manners’ wages. 

To a claim for damage to goods imported insti- 
tuted under Adrnlty. Ct. Act, 1861 (c. 10), s. 6, a 
claim of set-off for freight due under the bills of 
lading was not allow^. — ^The Don Francisco 

i (1862), Lush. 468 ; 31 L. J. P. M. & A. 14 ; 6 L. T. 

I 400 ; 1 Mar. L. C. 169. S. 0, Nos. 60, 666, ante. 

Annotation BeU. nalrfn r. Oxley (1864), 15 C. B. N. A 

616 . 
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Sect.' 8.— PAYMENT INTO COURT AND TENDER. 

Sub-sect. 1. — In GeneruAl. 

-4. Since the Judicature Acte, 

979. Tender — ^Practice as to.] — tender, accord- 
ing to the old Admlty. practice, is nothing more 
than an offer, & it was not intended by K. S. O., 

0. 22, to alter this practice, or to assimilate it to the 
technical rules relating tender at common law. 
In absence of any express rule regulating in other 
respects the practice of tender in an Admlty. 
action, it may reasonably be concluded that, m 
accordance with R. S. C., O. 72, r. 2, the old pro- 
cedure & practice of tender in Adrnlty. actions 
should remain in force, except in so far as the rules 
affect the manner in which the money is to be 
lodged in ct. 

In an action of damage by collision defts. ad- 
mitted their liability, & agreed to pay a certain per- 
centage of pltfs.’ proved or agreed damages & i 
taxed costs. The parties being unable to agree as to j 
the amount of damages, the question was, by con- 1 
sent, referred to the registrar & merchants. Before j 
the hearing of the refei*ence defts. tendered & paid 
into ct. £750 in satisfaction of the claim. Pltfs. did 
not accept the amount tendered, & the reference 
proceeded. The registrar, by his report, found that 
at the agreed percentage the sum due from defts. 
was £7 13 10a., with interest at 4 per cent, to the date 
of tender. Pltfs. applied under R. 8. C., O. 22, r. 5, 
for payment out to them of the amount tendered, 
viz., £750 : — Held : pltfs. only entitled to the 
amount found due, viz., £718 10s. with interest. — 
The Mona, [1894] P. 205 ; 63 L. .T. P. 137 ; 71 L. T. 
24 ; 43 W. R. 173 ; 7 Asp. M. L. 0. 478 ; 0 R. 707. 

Annotaiian8:- JStetd. The Viil(?aii, [ 1 « 0 S] 7\ 222; The 

Chlltonford, U»01J W. N. 4S. 

980. Payment into court — Salvage action — ^Not 
with denial of liability.] — Formerly in the Admlty. 
Ct. deft, in a salvage action could not pay money 
into ct. as sufficient to satisfy the claim with a 
denial of liability. — T he Ciiiltonford (1901), 
17 T. L. R. 293. 

See, now, R. S. C,, O. 22, r. 0. 

981 . Costs not necessarily included.] — 

In a salvage action it is not necessary a tender 
should be accompanied by an offer to pay pltf.’s 
costs up to the date of tender. — T he William 
Symington, No. 998, poet, 

982. Plea of tender — Without payment into 
court — Bad.] — In a salvage action the mere offer by 
defts. to pay a sum named in an agreement made 
before the rendering of the services without 
payment into ct. is a bad plea. — T he Nasmyth, 
No. 1325, post. 

For full anus., see S. C. No. 1325, post. 

983. — — After Judgment determining liability.] 
— Tender by way of defence to an action for 
damage by collision cannot be made after judg- 
ment determining liability. — Tj[K Keckpta, 
Nos. 1659, 1609, 1768, 1773, poet. 

For full aniu’., see S. C. No. 1559, ante. \ 

984. Payment out of court — Smaller sum awarded I 
to plaintiffs — Balance payable to defendants.] — In 

an action of salvage, where defts. have tendered & 


brought into ct. a payment with a denial of liability, 
R. S. 0., O. 22, r. 6, applies, so that if the ct. awards 
to pltfs. less than the amount paid in, the balance 
will be repaid to defts. — ^T elb Bianchb, [1908] 
P. 259 ; 77 L. .T. P. 99 ; 99 L. T. 249 ; 11 Asp. 
M. L. O. 75. S. 0. No. 997, poet, 

B, Before the Judicature Acts, 

986. Necessity for formal tender,} — ^A tender, to 
save costs, should not be made verbally, with the 
result of confusion & xmcertainty arising; it should 
be made formally into ct. — T he Vrouw Mar- 
garetha (1801), 4 Ch. Rob. 103. 8. C. No. 1006, 

poet, 

.InouhifioitN ; - Polld. The Sovcroijfii (ISOO). 2 L. T. 009. 
Consd. The Hickiii/ui (1S09). L. ]{. 3 A. & E. 15; The 
Moua, 11S94] I>. 205. Refd. The Geiicrai IMlmor (1828). 
2 Ilttjr. AfliU. 170. Mentd. The Eu[fenie (1844), 3 Notes of 
Cases, 430. 

986. Tender — By act in court.] — In salvage or 
collision cases a tender is not legal unless made 
in ct. — T he Hope (1843), 2 Wm. Rob. 8. 

987. — .] — The Perseverance (1799), 

2 Ch. Rob. 239. 

Annotation : — FoUd. The KieiUM:hett (ISOO), 3 Ch. Hob. 95. 

988. Before action — Not valid,] —In salvage 

cases a tender is not legal if made jirevious 
to the action being brought. — T he Albatross 
(18.53), 8 L. T. 613, Shipping Gazette, Jan. 25. 

989. How far recognised.] — Where in 

a cause of salvage an offer out of ct. has been made 
by defts., & rejected by the salvors, & the salvors 
subsequently accept a smaller sum tendered by act 
of ct., they are entitled to their costs up to the date 
of the formal tender, unless the offer out of ct. was 
made in gold or bank notes. Ou : whether an ex- 
press offer to pay costs duo by law is necessary to a 
complete tender, either in or out of ct. 

The ancient practice of the ct. was, that to con- 
stitute a tender, there must be offered a certain 
sum of money, together with the costs due by law ; 

any tender to which a condition was annexed of 
any description, sort, or kind, was considered as no 
tender at all. But if the salvors, with a perfect 
knowledge of all facts & circumstances, have refused 
a tender in money to the same amount as that 
which has since been accepted, the. ct will not 
allow them their costs. — T he Sovereign (1860), 
Lush. 85 ; 29 L. J. P. M. & A. 113 ; 2 L. T. 669 ; 
6 Jur. N. S. 832. 

990. When dispensed with.] — Where 

the master demands a larger sum for freight than is 
in fact due & at the same time intimates that it is 
useless to tender a smaller sum, as it would be 
refused, the i)erson liable for freight is dispensed 
from the necessity of making a tender. — T he 
Norway (1865), 3 Moo. P. 0. C. N. S. 245 ; Brown. 
& Lush. 404 ; 13 L. T. 50 ; 11 Jur. N. S. 892 ; 13 
W. R. 1086; 2 Mar. L. C. 264 ; 16 E. R. 92. 

Annotations: — Consd. & Distd. Campbell r. Ckimmeroial 
Bankliifi: Co. of Sydney (1879). 40 L. T. 137, P. C. Refd. 
Huth V. Laniport, Gibbw v. Lamport (1886), 16 Q. IL D. 
735, C. A. Mentd. The Fij^ila MaKHriore (1868), L. R. 2 
A. & E. 106 ; The Felix (1868), L. H. 2 A. & K. 273 ; The 
PrlneesH Royal (1870), L. H. 3 A. & E. 41 ; The Madfiro 
Wildfire (1872), 41 L. J. C. P. 121 ; RobiiiHon v. Knights 
(1873), L. R. 8 C. V. 465 ; Merchant Shipping Co, v, 
ArmitAge (1873), L. R, 9 Q. B. 99 ; Pirie v. Aliddle Dock 


PART HI. SECT. 8, SUBJECT. 1.— B. 

a. Tender vHthout costs.] — A tender of 
money, by way of compenRatlon, in a 
emt fop collision, when the impugnant 
acUnite hie default, must include costs 
of the promovent's proctor incurred 
up to the time of t-ender, but must not 
neoessaiily include costs of a survey In- 
curred previously, even although the 
et. may consider the survey was neoos- 
sary, dc make an order for_payment of 
the expenses attending it . — the Scotia 


(1859),4Ir. Jur.N. S. 156 (Adm.).->IR. 

i b. .] — A tender of a sum tliat (a 

: adequate remuneration for salvage 
services without costs Is Insulfloient. — 
Thk Catimona (1883), 9 Q. L. R. 286. 
j —CAN. 

0 . Acceptance hy adverse claimants — 
I Joinder of issue.] — When a tender has 
I lieon accepted by both promovents &, 
Intervenients, whose claims are adverse, 
I the ot. will allow issue to be Joined 
1 between them upon their respective 


allegations. — T ub Oonchita (1849), 3 
Ir. Jur. O. S. 408 (Adm).— IR. 

d. Payment into court — Admission in 
pleadinys of sum due,] — In Admlty. 
pleading tho admission of a sum of 
money due by rosps. to promoter should 
bo followed by its payment into ot., 
or should l>e In such a form that an 
application could be made for Its pay- 
raont into ct.— The Albion, No. 363, ii., 
ante. — AIM. 
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Sect. 8 . — Payment into court <£: tender: Sub-sect, 1, 
B . ; sub-sect. 2, A, & B.] 

Co. (1881), 44 L. T. 42(i ; The EttHck (1881), 6 P. I>. 127, 

C. A. ; Tlie Xautho (188C), 11 P. D. 170, C. A. ; William 

t?. Canton Inace. Ottloen, [19011 A. C. 402 ; London 

Transport Ck). v. Trcchmann, [1904] 1 K. B. 63.5, C. A. ; 

Harrowlniff S.S. Co. v. ThomOH, [19131 2 K. 11. 171. C. A. 

991. Fonii Of — Where salving ship dania|[ed.] 

— Where damage has been sustained by a ship in 
rendering salvage service, a tender to stop the 
action should include all damages sustained. — The 
Ocean (1842), 1 Wm. Rob. 384. H. C. No. 1174, 
post, 

992. Where costs not included.] — 

tender in a salvage suit by act in ct. must either 
state that the sum tendered is tendered in satisfac- 
tion of the cause of action & contain an uncondi- 
tional offer to pay costs, or state that defts. contend 
they are not liable to pay costs, stating at the same 
time the grounds upon which they contend & re- 
ferring the question of costs to consideration of the 
ct.— The Hickman (18«9), L. R. 3 A. & K. 15 ; 39 
R. J. Adrn. 7 ; 21 L. T. 472 ; 18 W. R. 151 ; 3 

Mar. L. C. 298. H C. No. 1374, post. 

Annotation: — Folld. Tlio Thracian (1872), L. 11. 3 A. & E. 

504. 

993, .] — A tender which does not 

contain an offer to pay costs must specify the 
grounds upon which deft, contends plif. is not en- 
titled to costs.— The Thracian (1872), R. R. 3 
A. & E. 504 : 41 R. .1. Adrn. 71 ; 25 R. T. 889 ; 20 
W. R. 380 ; 1 Asi>. M. R. C. 207. 

994 , Deduction for damages not 

allowed.] — The owners originally offered £534, but 
subsequent to completion of the salvage service, 
having suffered loss by long detention of the ship, 
which they attributed to the salvors, they 
deducted £200 for such loss, & tendered in ct. 
£275 : — Held : whether the detention was attri- 
butable to the salvors or not, the owners could not 
compensate thomselv(js for loss out of the sum 
tend^ered for the salv’age service, — The Hopewell 
(1856), 2 Ecc. &; Ad. 249. S. C. No. 1014, nost. 

996. Payment out of court. ] — In the Admlty. Ct., 
where money has been paid into ct. the practice is 
not to pay it out to the party entitled until conclu- 
sion of the cause. Where, in a cause of foreign 
mariners’ wages, money was paid into ct. before 
answer filed, in full satisfaction of pltfs.’ demand, & 
jiltfs. continued to claim a larger sum as due, a 
motion to have the money i)aid out of ct. to pltfs. 
was refused. — T he Annie Childs (1862), Rush. 509 

996. Effect of non-acceptance.] — A tender, not 
accepted in due time, may be reduced by the ct., & 
does not bind the owner in any manner. — ^T he 
General Palmer (1828), 2 Hag. Adm. 176. 
8. C. No. 1016, post. 

A nnotatums : Apld. Tho Mena, [1894] P. 205. Hentd. The 

Cherubim (1808), 19 L. T. 52. 


Sub-sect. 2. — Effect of Tender on Costs. 

A, Since Uie Judicature Acts, 

997. Tender more than sulffcient — Costs before & 
after tender — Costs of separate issues.] — Where, in 
a salvage action, a sum is tendered & paid into ct. 


with a denial of liability, & a less amount is awarded, 
pltfs. are entitled to the whole costs of the action to 
the date of tender, & defts. to the costs subsequent : 
subject to this, that pltfs. may be given the costs of 
the issue as to the liability for salvage, &; of any 
other issue on which they have succeeded, provided 
that such costs can be severed. — T he Blanche 
N o. 984, ante, 

998. Tender sufficient— Costs up to tender.] — 

Where in a salvage action defts. with their defence 
tender &; pay into ct. a sum of money in satisfaction 
of pltfs.’ claim, & plead such payment into ct., & 
the sum paid in is neld to be sufficient, the ct. will 
order defts. to pay pltfs * costs up to the date of de- 
livery of the defence, unless the circumstances of 
tho case render it just Ac exr)edient to order other- 
wise. — The William Symington (1884), 10 P. D. 1 ; 
64 R. .R V, 4 ; 51 R. T. 461 ; 33 W. R. 371 ; 5 

Asp. M. R. C. 293. 8. C. No. 981, ante, 

999. Costs subsequent to tender.] — If defts. 

have made a tender, which tender is pronounced 
for Ac a salvage agreement set aside : — Semhle : 
defts. will be entitled to their costs subsequent to 
the tender. — TiibJ Silesia, No. 1329, post. 

Annotation : — Distd. Tlio Mark Lane (1890), 39 W. R. 47. 

For full uniiH., see S. C\ No. 1329, post. 

1000. No order as to costs — Tender not 

liberal.] — When a tender in a salvage suit is pro- 
nounced for, the usual practice is to condemn 
pltfs. in the costs incurred since the time of tender, 
but this practice is not invariable, Ac where the ct. 
is of opinion that the tender is not a liberal one it 
may, in its disci'etion, make no order with regard 
to such costs. — T he liOTUS (1882), 7 P. 1). 199 ; 
47 R. T. 447 ; 30 W. R. 892 ; 4 Asp. M. R. V. 505. 
Annotation ; --Refd, The Vindoniora, [1891J A. C. 1. 

1001. . ] — W here separate salvage 

actions against the same ship were consolidated, 
leave being given to various pltfs. to appear 
separated y at tlie hearing as their interests were con- 

j dieting, Ac defts. with their defence tendered A: paid 
into ct. a sum of money as being sufficient to satisfy 
all claims, but did not apportion it to soparato 
pltfs. ; the ct., havinj? upheld the tender, ordered 
all parties to pay tlieir own costs incurred subse- 
quent to the tender, defts. paying the costs pre- 
vious to it.— The Ree (1889), 60 L. T. 939 ; 6 Asp. 
M. R. C. 395. 

1002. Offer without tender — Smaller amount re- 
covered.] — The owners of two vessels which had 
been in collision agreed that both vessels were to 
blame, Ac that pltfs. should recover 60 per cent. & 
defts. 40 per cent*, of the damage they had sustained. 
Before the reference was held pltfs.’ solrs. wrote to 
defts.’ solrs. offering to agree defts.’ damage at 
£4,500, but defts.’ solrs. refused to recognise the 
offer unless a formal tender was made. At the re- 
ference defts. only succeeded in proving their claim 
at £4,352. The registrar allow^ed defts. the costs of 
proving their claim. Pltfs. appealed ; — Held : as 
pltfs. offered to a^ee defts.’ dam^e at £4,500 for 
the purpose of saving the costs of inquiry as to the 
amount of them & defts. had failed to prove that 
the damage sustained was equal to that sum, pltfs. 
were entitled to the costs incurred by defts. per- 
sisting in proving their claim. — The Reading, 
[1908] P. 162 ; 77 R. J. P. 71 ; 98 L. T. 590 ; 11 
Asp. M. L. C. 35. 

AntwteUion .•—Reid. The Blanche, [1908] P. 259. 


PART 111. SECT. 8, SUB-SECT. 2.— A. 

a. Tender conditional — Costs in dis- 
cretion of judge. \ — A siilhclont tender 
had been made before trial Ac paid into 
ot., but vbith a denial of liability except 
for towase sorvioea. At tho trial the 
eervloes rendered were held aalvako 
eerviooa. In these oiroumstanoes the 
C. A. allowed no costs In the C. A., 


bcink of opinion that the amount 
oukht to have been aooepted in the 
first instance, Ac refused to interfere with 
the order as to costs made in tho ot. 
below, as the tender was not an uncon- 
ditional tender, Ac the costs u-ere in the 
discretion of the Judge. — T he Wan- 
ganui (191.3), 32 N. Z. L. n. 842, 
C. A.— N.Z. 


I 998 i. J'ender sufficient — Defendant 
; entitled to costs.] — where, in an action 
I for towage services, defts. paid into ot. 

' an amount sufificient to compensate 

e ltfs. liberally for the services rendered, 
hoy were given their proper costs 
' against pltfs. — H ine r. Thk Thomas J. 
Scully (1899), 6 Ex. C. R. 318 ; 20 
C. L. T. 54.— UAN. 
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B. Before the Judicature Acts^ 

1003* Plaintiff entitled to costs — ^Tender insuffi- 
cient. Where by the articles wages were not i)ay- 
able till the cargo was discharged (within a limited 
time), & where, after an arrest at the suit of a mari- 
ner, the wages were paid within such time, the 
owners having refused to pay the mariner at the 
same time as the rest of the crew, but tendered him 
a less sum than was due “ in full of his wages ’’ : — 
Held : the owners liable for costs of the arrest. — 
The Minstrel (1826), 2 Hag. Adm. 40. 

1004. Tender conditional.] — The il/. arrived 

at Port Philip, where some of her crew deserted. 
The master gave promissory notes for £40 each to 
the remaining part of the crew, in addition to the 
wages by the ship’s articles, to navigate the ship to 
Bombay. He there engaged additional hands, & 
arrived at Liverpool. The owners offered the sailors 
who held the promissory notes the amount of their 
wages only on their signing a release in full & 
giving up the promissory notes. The seamen refused 
to do this, &; brought a suit in the A dmlty. Ct. for the 
wages only, wbdch they recovered, the question of 
costs being reserved. Subsequently, in Hartley v. 
Ponaoriby (1857), 5 W. K. 659, it was determined 
the seamen were entitled to recover the £40 as 
extra wages: — Held: (1) the tender of wages as 
above was not binding on the seamen ; (2) the 
owners were liable to the whole costs incurred in the 
Admlty. Ct. — The Mobile (1857), Sw. 266 ; 29 
L. T. O. S. 283 ; 3 Jiir. N. 8. 893 ; 5 W. R. 830. 

1005. Tender not legal.}— Costs are always 

allowed to salvors when a tender made is not a 
legal one. — The Thomas & Mary (1848), 6 L. T. 
194 ; Shipping Gazette, July 14. 

1006. Defendant entitled to costs — Tender suffi- 
cient.] — In the case of a tender made in a regular 
form, the ct. will consider its sufficiency ; if it shall 
be pronounced sufficient, the ct. will make the 
party who refuses it liable not only to his own 
costs, but to those of the other party if it appear 
proceedings have been vexatiously pursued. — ^TI ie 
>'bouw Margaretha, No. 985, ante. 

For fall anoH., see S. C. No. y8r>, a'nte. 

1007. .] — Pltfs., ship agents, were en- 

gaged by defts., owners of the cargo, to discharge a 
cargo of flour wrecked on the beach. Pltfs. in ren- 
dering the service incurred no personal risk, but 
disbursed for wages, etc., about £119. Defts. ten- 
dered to pltfs. £150, which was refused ; they after- 
wards paid them, tlirough the auctioneer who sold 
the cargo, £50, as part of the commission on the 
sale. Pltfs. sued for salvage servi es. Defts, paid 
£150 into ct., altogether £200 — i 30 in excess of 


pltfs.’ disbursements : — Held : (1) the sum of £80 
was sufficient, whether the services were salvage or 
agency ; (2) as defts. had made a sufficient tender 
in time to prevent litigation they were entitled to 
costs. — The Honor, Cargo Ex (1866), L, R. 1 A. & 
E. 87 ; 35 L. J. Adm. 113 ; 15 L. T. 677 ; 12 Jur. 
N. S. 773 ; 15 W. R. 10 ; 2 Mar. L. C. 445. 

Annotations : — Refd. The Kate B. Jones, [1892] P. 366 ; Tlie 

Solway l»rinoe, [1896] P. 120. 

1008. .] — Where a tender of £2 accepted 

by twenty-nine co-salvors for towing the A, (on 
fire about 8 miles from Hastings) into port was 
confirmed, the action having been entered at £300, 
the ct. condemned the salvor, who had instituted 
it, in £5 costs. — The Albion (1828), 2 Hag. Adm. 
180 n. 

1009. .] — In salvage cases, when a ten- 

der is made, & money brought into ct., & held to be 
ample, costs are allowed to the party making the 
tender from the date when it was made. — The I. O. 
(1849), 6 L. T. 194 ; Shipping Gazette, July 10. 

1010. S. P. The Emu (1838), 1 Wm. Rob. 16. 

1011. Modification of rule in special 

cases.] — In ordinary cases, if a tender is made & 
rejected & is afterwards pronounced sufficient, 
it ought to be followed by condemnation of the 
salvors in the costs. Costs are given not with a 
view to punishment, but as a matter of justice to 
the other party. This doctrine is not applicable to 
cases of salvage, with all its rigidity. In the very 
nature of salvage services, there is something so 
loose & indefinite, so difficult to be determined by 
the best constituted minds, when looking at their 
own case, that the doctrine cannot be pressed to its 
full extent. To deprive salvors of all reward is not 
to the interest of the public ; it is desirable to hold 
out a degree of extra encouragement for preserva- 
tion of property. 

Where the tender on the part of the owners was 
adequate, & the sdlvors had incurred no risk nor 
exerted any extraordinary labour or skill, & the 
time occupied in the service was very brief, the ct., 
nevertheless, refused to condemn the salvors in the 
costs. — The William (Williams) (1847), 2 Wm. 
Rob. 521 ; 5 Notes of Cases, 108 ; 11 Jur. 175. 
Annotation :—Apld, The Lotus (1882), 7 P. D. 199. 

1012. No costs — Where litigation unnecessary.] — 
j A party who does not accept a tender is not entitled 
I to his expenses in case of litigation when he might 
1 have had same without it. — The Frederick, 

No. 1267, post, • 

1013. S, P, The Eleanora Charlotta (1823), 
1 Hag. Adm. 156. 

Annotation : — Refd Tho Dantzic Ptu;kci (1837), 3 Hofif. Adm. 
383. 
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1008 i. Plaintiff entitled to costs — 
Tender insufficient ,] — Where tlie value 
ot barque & caivo was estimated by the 
et. at £3,740, &, a cause of salvage 
having been instituted, a tender of 
£3.50 was made, the ct. overruled the 
tender & gave pltfs. £400 with costs. — 
The Queen Vicioria (1873), 7 1. L. T. 
63.— IR. 

1008 ii. .1 — In a suit where 

the tender is overruled & the ct. awards 
a sum witliin the Jurisdiction of an 
inferior tribunal, It ^11 certify for the 
salvor’s costs, if there are imptirtant 
legal questions, or serious charges of 
neglect or misconduct to be considered, 
which magistrates might have some 
difflculty in dealing with, & on which 
tljeir decision woiild hardly be deemed 
satisfactory. — The Avenir (1868), I. B. 
2 Eq. 111.— IR. 

1006 ii. Defendant entitled to costs — 
7'ender sufficient ,] — A tender for sal- 
vage servloes having been held suffi- 
cient, the promovents were ordered to 


pay the impugnants’ costs from the 
date of the tender, — T he Sarhfikld 
(1 850), 6 Ir. Jur. O. S. 21,3 (Adm.).— IR. 

1011 i. Modification of rule 

in epecial cases.] — In a salvage suit, in 
which the slilpowner had paid £40 into 
ct., will eh pltfs. had refused, there 
was much contliotihg testimony upon 
the merit of tho salvage services ren- 
dered : — Held : tho tender was suffi • 
cient, but, in view of the conflict of 
evidence, the parties should pay their 
own costs. — The Stella Marie (1866), 
Y. A. D, 16.— CAN. 

1012 1. No costs — Discretion of court.] 
— The et.. In deciding in favour of a 
tender made by the impugnant for 
salvage services, has a discretional 
power as to costs, & will. In certain cir- 
cumstances, let each party abide its 
own costs. — T he Conbtantb (1851), 5 
Ir. Jur. O, S. 9 (Adm.).— IR. 

1012 li. Salvage agree- 

ment .] — The ct., in the exercise of its 
discretion, will not, although decreeing 
in favour of the tender, ^ve tho im* 


pugnauts their costs, if it appear that the 
owners of the vessel rendering the ser- 
vice wert> not informed that a specified 
amount was offered by the masUT of tho 
salved vessel at the time the service's 
were rendered & that the salvors by 
their acts led him to believe that they 
had occepU'd it. — The Greyhound 
(1858), 4 Ir. Jur. N. S. 78 (Adm.).— IR. 

1012 iii. Merits of defence doubt- 

ful .] — If there be doubt as to the merits 
of the defence, the ct., in decreeing in 
favour of a tender for salvage, will let 
each party pay its own costs. — T hk 
Briton (1848), 5 Ir, Jur. O. S. 176- 
(Adm.).— IR. 

1012 iv/ Tender upheld — Pro- 

ceedings induced by misrepresentation .] — 
Costs should, according to the ordinary 
rule, follow the decree for the tender ; 
but if the captain of the Impugnant 
yossel misrepresent the true, or suppress 
important, facts, & thereby induce the 
promo vents to institute proceedings for 
salvage, the ct. will. In its discretion, 
make a decree, without costs. — T he 
Stbphano Flori (1 858), 3 Ir. Jur. N. S. 
418 (Adm.).— IR. 
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Sect. 8 . — Payment into court & tender: Sub-eect. 

2, B, Se ct 9 : S ub’^s eeis, Ijtr 2.] 

1014, Tender ample. are never al- 

lowed when a tender made is considered by the ct. 
to be ample, & so the salvors might have had full 
compensation without litigation. — T he Hopewell, 
No. 994, ante. 

1015, Though expenses included.] — In 

a case of salvage, the ct. had decreed that £100 
(which had been regularly tendered, together with 
the expenses of the salvors) was sufficient remunera- 
tion. It was contended, upon the ground that 
the tender included the costs up to the time of 
making it, that the ct. pronounced for the tender & 
the expenses it embraced, leaving the salvors to pay 
those they might subsea uently have incurred : — 
Held : the salvors not entitled to any of their costs. 
--The John & Thomas (1822), 1 Hag. Adm. 157 n. 
Annolaiion : — Consd. The Sovcrci^jn (1860), 6 Jur. N. S. 832. 

1010. Tender refused on oounsers ad- 

vice.] — Where the salvors had refused, on the ad- 
vice of counsel, to accept a tender which the ct. 
foimd to be sufficient, their application for costs 
was rejected, but the ct. declined to condemn them 
in costs. — T he General 1’almer, No. 996, ante. 

For full aniiH., me 8. f’. No. 1)96, ante. 

1017. Salvage cases.] — In salvage 

suits, when a tender is pronounced sufficient, costs 
do not, as a rule, follow the decision as in a ct. of 
common law. — T he Favoi^rite (1862), 5 L. T, 
773; 1 Mar. L. i\ J91. 

1018. Misapprehension — No power to cor- 
rect.] — The ct. having pronounced a tender suffi- 
cient dismissed defts. & their bail, but made no 
order as to costs. On an application for costs up to 
the time of tender if, appeared the tender did not 
include costs : — Held : (J ) if the ct. had known the 
tender did not include costs, it would not have pro- 
nounced in favour of the tender, but would have 
declared the sum tendered sufficient remuneration 
& have given plifs. their costs ; (2) defts. & their 
bail being dismisM<Hl, the ct-. was now unable to 
grant the application. — I 'hk C'ountkss of Levkn 
& Melville (1861), 5 L. T. 290. 

.'(nnufaZ/w/i .* -Consd. Tli(' .losciili (1866), lo 1^. T. 

.396. 

1019. Defendant refused costs — Tender out of 
COi^.] — A tender must be liiade bj act in ct. to 
entitle the party making it U) costs, if it bo consi- 
dered sufficient. An extra-judicial tender does not 
entitle to costs. — Tins T’ersevehance (1841), 8 
L. T. 613. 


Sect. 9.— SECURITY FOR COSTS AND SECURITY 
TO ANSWER COUNTERCLAIM. 

SUB-SBCT. 1. — Since the Judicature Acts. 

1020. Plaintiff insolvent.] — ^Where pltf. has re- 
cently executed a deed of assignment of all his pro- 


perty to an assignee, he will be required to give se- 
curity for the costs of the suit, unless he satisfies the 
ct. that he is solvent. — The IaAKE Megantic (1877 ), 
36 L. T. 183 ; 3 Asp, M, L. 0. 382. 

1021* Foreigner — Intervening as defendant — 
Counterclaim.] — Foreigners resident out of the 
jurisdiction, who have intervened as defts. in an ac- 
tion of collision m rem instituted on behalf of foreign 
pltfs. by whom security for costs has been given, 
must, if they seek relief by way of counterclaim, 
give security for the whole costs of the action. — The 
Julia Fisher (1877), 2 P. D. 116; 36 L. T. 257 ; 
25 W. R. 766 ; 3 Asp. M. L. 0. 380. 

Aniwlations : — Consd. Sykes r. .Sacjerdoti (1886), 63 L. T. 

150. Distd. Luke v. IlaselUiic (1886), 55 L. J. Q. H. 206. 

1022. Security to answer counterclaim — When 
ordered — ^Against shipowner, not a^inst cargo- 
owner.] — ^Where the owners of a ship which has 
sunk, & the owners of cargo laden on board her, join 
as pltfs. in an action against another ship for 
damages sustained by collision, the ct. will order the 
claim by the owners of the ship to be dismissed, 
unless security for the counterclaim is given, but will 
allow the owner of cargo to proceed without giving 
security. — The (Urnarvon Castle (1878), 38 L. T. 
736 ; 26 W. R. 876 ; 8 Asp. M. L. C. 607, C. A. 

1023. Foreign Government.] — The 

Admlty. Ct. has })ower under Admlty. Ct. Act, 
1861 (c. 10), s. 34, to stay proceedings in an action 
in rem until pltfs. have given security to answer 
defts.’ counterclaim, even though pltfs.* ship, be- 
cause it is owned by a foreign Govt., is by the 
comity of nations privileged from arrest. — The 
NRWBATn.E (1885), 10 P. 1). 33 ; 64 L. J. P. 16 ; 
62 L. T. 15 ; 33 W. R. 318 ; 5 Asp. M. L. C. 356, 
C. A. 

1024. Not ordered — ^Against plaintiff in per- 

sonam.] — ^A collision occurred in the Ei^lish Chan- 
nel between the Dutch tug H. & the English s.s. 
J.t causing loss of the H. The foreign owners of 
the H, brought an action in personam against the 
owners of the J. to recover the damage caused 
by loss of the tug. The owners of the J. defended 
the action, & counterclaimed for the damage sus- 
tained by their vessel, & then applied that the 
action by the owners of the tug H. should be 
stayed unless they gave security to satisfy any 
damages found due on the counterclaim : — Held : 
the ct. had no jurisdiction either under Admlty. 
Ct. Act, 1861 (c. 10), 8. 34, or under Jud. Act, 1873 
(c. 66), s. 24 (5), (7), to make an order requiring 
pltfs. suing in personam to give security for 
damages which might be found due to defts. under 
a counterclaim. — THE Jambs Wbstoll, [1905] P. 
47 ; 74 L. J. P. 9 ; 92 L. T. 160 ; 10 Asp. M. Lr. C. 
29, C. A. S. C. No. 847, on<c. 

1025. Where defendant not required to 

give bail.] — ^Where in a damage action the ship pro- 
ceeded against is not aiTest^, & pltfs. do not re- 
quire bail to he given, defts. cannot compel pltfs. 
to give security to answer a counterclaim in the 
action under Admlty, Ct. Act, 1861 (c. 10), s. 34, 
although they voluntarily give bail. — The Alnb 
Holme (1882), 47 L. T. 307 ; 4 Asp. M. L. C. 691. 


FART III. SECT. 9 , SUB -SECT. 1 . 

a. HecurUy to answer cross-action — 
Not ordered — Crmtm.l — A colliHion oc- 
curred beUvceii defts.’ sliip He a K.in»r’H 
ship. The foruier vessel wuh ori'estod 
& uajlod, but the latter could not bo 
arrested, & as the Crown could uot be 
sued for damages, an action in per- 
sonam was brought agaiuHt the olhccr 
in chargit Defts. moved for a suspen- 
sion of proceedings by the Crown until 
they had given security to answer the 
Judgment w'hloh defts. hoped to recover 
in their action in personam : — Held : 
there was uo cross oau.so to justify such 
order. The Oomus (1 81 C). 2 Dods. 464 : I 
The Athol (1842), 1 Wm. Rob. 374 ; j 


IlettiheuHtffe Siman Appu v. Queen's 
Advocate (1884), 9 App. Cus. 571 ; 
H.ilf.6’. iiians Pareih 119001 P. 2C7 ; 
H.M.S. Kiny Alfred (1913), 30 T. L. R. 
102; JI.M.S. Hawke. 119131 P. 214; 
The Lord Hobart (1816), 2 Dods. 100 ; 
A,'Q. V. Brookahank (1827). 1 Y. J. 
•139; Spain (King) v. Ilullet (1833), 
1 Cl. & Fin. 33.3; The Cenneo (1862), 
Lush. 408 ; Prioleau v. United States 
Andrew Johnson (1866), L. R. 2 Kq. 
659; The Charkieh (ISIS), 1j. K. 4 A. 
& E. 120 ; Secretary of State for War 
Chubb (1880), 43 L. T. 83 ; The New- 
hatile (1885), 10 P. D. 33; <farr v. 
Fracis Times <€• Co., J19021 A. C. 176, 
cited. — R. V. The Despatch (1915), 


I 22 JB. C. R. 365 ; 33 W. L. R. 130 ; 25 
D. L. R. 221.— CAN. 

b. Time for application — English 
practice — Exchequer Court of Canada .] — • 
Under r. 228 of the General Rules & 
Orders regulating the praotlco & pro- 
oedure in Admlty. oases in the Exch. 
Ct. of Canada, applying the English 
practice to cases not provided for by 
such Rules, an order for security for 
costs may bo granted in Admlty. pro- 
ceedings on motioa of deft, after pltf. 
has filed particulars of his statement of 
claim. — Morten, Downs & Co. v. Thk 
JiAKR SIMOOB (1905), 26C.L.T. 147 ; 9 
Ex. C. R. 361.— CAN. 
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1026. Where action discontinued.] — 

The power of the Admlty. Div. under Admlty. Ct. 
Act, 1861 (c. 10), s. 34, to order an action to be 
stayed until bail has been given to answer a cross- 
action or counterclaim, does not extend to making 
an absolute order to ^ive bail, & in a damage action 
which pltfs. had discontinued after defts. had 
counterclaimed, the ct. refused to enforce an order, 
made by the registrar, to give bail to answer such 
counterclaim. — ^T he Alexander (1883), 48 L. T. 
797 ; 5 Asp. M. L. C. 89. 

1027. Effect of — ^Plaintiff not entitled to se- 

curity to answer claim.] — ^Where, owing to the fact 
that deft.*s ship has been sunk, pltf. has commenced 
a damage action in personum^ &> deft, has obtained 
bail from pltf. to answer his counterclaim, the 
ct. has no power under Admlty. Ct. Act, 1861 (c. 10), 
s. 34, to stay proceedings on the counterclaim until 
security has been given by deft, to answer the 
claim of pltf. — The Rougemont, [1893] P. 275 ; 62 
L. J. P. 121 ; 70 L. T. 420 ; 7 Asp. M. L. 0. 437 ; 
1 R. 658. 


Sub -SECT. 2. — Before the Judicature Acts. 

1 028. Owner out of Jurisdiction.]— -In proceedings 
in the Admlty. Ct. the ct. will require security for 
costs to be given in cases in which the owners are 
resident out of the ct.*s jurisdiction. 

The fact of a vessel’s being under arrest of the ct. 
in a former suit will not enable the ct. to apply its 
process for enforcement of payment of costs of a 
second suit if it should be necessary. — The Sophie 
(1842), 1 Wm. Rob, 326. 

1029. 8. P. The Druid, No. 471, ante. 

Annotations: — Consd. Tbo Bold Bucolcuffh (1850), S Win. 

Hob. 220. Diatd. Tho Seine (1859), Svv. 411. Expid. & 

Distd. Tho Ida (1860), Lush. 6. Expld. Tho Jaiuos Soddon 

(1866), 35 L. J. Adm. 117. Consd. The Lemlngton (1874). 

32 L. T. 69 ; Tho Tasmania (1888), 13 P. I). 110 ; Tho 

Hipon City, [1897] P. 226. Refd. Tho Charkleh (1873). 

L. R. 4 A. & E. 59 ; Tho Loon (1881 ), 6 P. D. 148 ; Morfiran 

V. Castlogato S^S. Co., [18931 A. C. 38. 

1030 . Though foreign Government. ]--A 

foreign Govt,, pltf. in the Admlty. Ct., must give 
security for costs of the suit, — The Beatrice 
(otherwise The Rappahannock), No. 1040, pofit 

1031. Time for application.] — ^Whero it is 

sought to require a foreign owner to give security 
for costs, that should be asked at the outset of the 
cause. — The Conon (1842), 6 Jur. 351. 

1032. .}-~Application for security for 

costs should be m^e in the earliest .stage of the 
proceedings ; & in ordinary cases the ct. will en- 
force this rule. 

In the circumstances of the case security for costs 
was decreed after the act on petition had been con- 
cluded, & both proctors assigned to bring in their 
proofs. — The Volant, Nos. 472, 800, 816, ante; 
No. 1603, post. 

Annotations Eefd. The St. Olaf (1869), L. R. 2 A. & E. 

360 ; The Freedom (1871). 25 L. T. 392. 

For full anns., see S. C. No. 1603, post 


1033. Security for damages not ordered.] — 

A foreign pltf. suing in rem will be required to give 
security for costs, but not security for damages as 
for wrongful arrest of deft.’s vessel, although an 
affidavit be filed by deft, that pltf. arrested his ves- 
sel in mistake for another vessel, has since had 
notice of same. — The D. II. Peri, No. 756, ante. 

Annotation .—Refd. Tho Mary (or Alexandra) (1867). L. R. 

1 A. & E. 335. 

1034. ^.] — Pltfs. beyond the jurisdiction 

of the ct. in a cause of possession, though liable to 
give security for costs, will not be required, as a 
general rule, to give security for damages. — Ita 
Mary (or Alexandra) (1867), L, R. 1 A. & E. 
335 ; 16 L. T. 98 ; 2 Mar. L. C. 477, 

1035. Foreign ship — Wages — ^Master.] — ^The mas- 
ter of a foreign ship suing for his wages will be re- 
quired to give security for costs. — TSie Franz bt 
Elize, Nos. 466, 770, ante. 

Annotations: — Distd. The Nina (1867), L. R. 2 A. & B. 44. 

FoUd. Tho Zufoll (1875), 44 L. J. Adm. 16. Distd. The Don 

Ricardo (1880). 5 P. D. 121. 

1036. Crew.] — ^Where a cause of 

wages was instituted against a foreign ship by her 
master & crew, also foreigners, & it appeared that, 
although they were at the time in England, their 
only place of residence was on board the ship, & 
the master had stated he had no means &; intended 
to leave England, tho Admlty. Ct. ordered pltfs. to 
mve a security for costs in the sum of £130 . — ^The 
ZUFALL (1876), 44 L. J. Adm. 16 ; 32 L. T. 571 ; 
23 W. R. 328 ; 2 Asp. M. L. C. 587. 

1037. Mate — ^Discretion of ^ourt.] — It 

is in the discretion of the ct. to allow the mate of a 

i foreign vessel, though not domiciled in England, to 
! prosecute an action for wages without giving se- 
; curity for costs. — ^T he Don Ricardo, No. 786, ante, 

I 1038. Limitation of llablilty.}— The Wild 

i Ranger (1862), Lush. 553; 1 New Rep. 132; 
32 L. J. P. M. & A. 49 ; 7 L. T. 725 ; 9 Jur. N. S. 
134; 1 Mar. L. C. 275. 

Annotidions : — Consd. Tho Amalia (1863), Brown. & Lush. 

151, P. C. ; Submarine Telegraph Co. v. DiokHOn (1864), 

15 O. B. N. S. 759; The Beotia (1869), 20 L. T. 375 ; 
j Vareeick r. Britieh CJolumi>ia Copper Co., Ltd. (1906), 1 
I B. W. O. C. 446. Refd. The Nevada (1872), 27 L. T. 720 ; 

I The Loon (1881), 6 P. D. 148 ; DavidwHoii v. mU,[19011 
' 2 K. B. 606. 

1039. Defendant out of Jurisdiction — No security 
ordered.] — The Admlty. Ct. dtjclinod to order secu- 
rity for costs in a collision suit to bo given by deft., 
though a foreigner. — The Argo (1855), 5 L. T. ,557. 

1040. .] — A foreign deft, is not bound 

to give seemity for costs, even though, from the cir- 
cumstances of tho case, it may happen that the bur- 
den of proof of the issues in the cause lies upon him. 
— ^Thb Beatrice (otherwise The Rappahan- 
nock) (1866), 36 L. J. Adm. 10. S. C. No. 1030, 
ante. 

1041. Security to answer cross-action — ^British 
subject.] — ^Admlty. Ct. Act, 1861 (c. 10), s. 34, 
relating to the giving of security in certain cases to 
answer a cross cause, etc., applies to the case where 
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1028 i. (honer out of jurUdiction ,] — 
In a oause of collision, owners, resident 
In England out of the jurisdiction of tho 
ct., & not having even a casual residence 
In Ireland, were ordered to give Rcourity* 
fortjosts. — The Hibernia (1869), 1 L. T. 
290.— IR. 

c. Plaintiff out of jurisdiction .] — 
Whore pltf., in an action on a bottomry 
bond, was resident out of the jurisdio- 
tlon of the ct., although presumably a 
British subject: — Hdd: he should be 
required to give security for costs on 
deft, making on affidavit of merits, & 


of the defence being bond fide . — The 
Abby Alice (1872), Y. A. D. 112. — 
CAN. 

1041 i. Security to anstver cross- 
action .] — ^Threo causes of damage by 
collision were brought respectively by 
the owners of cargo of a sunken vessel, 
the owners of the ve.sse] & the master 8c 
crew of the vessel, against the owners of 
tho colliding ship ; m one of the causes 
the ship was arrested & liberated on 
bail ; 8c the causes wore consolidated. 
Pending the hearing, a motion was made 
that pltfs. in the oonsoUdated causes 
be compelled to answer the complaint of 
pltfs. in a cross cause 8c give security to 


pay such damage as might bo duo in 
the orf>88 cause ; — Held : (J ) Admlty. 
Ct. (Ireland) Act, 1867 (o. 114), s. 72 
(second clause), under wliich the motion 
was made, applied only to oases In which 
tho owner of one of the colliding ships 
was pltf. in the principal cause ; 
(2) though that sect, was applicable in 
terms to the cause in which the owners 
of the sunken vessel were pltfs., the ct. 
ought not to exorcise its discretion, 
since it could not suspend one of the 
causes without suspending the others, 
which it had no power to do, & the mo- 
tion should be refused with costs. — ^T hx 
Anna Labsen v. The Lare St. Clair 
(1873), 7 I. L. T. 65.— IR. 
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Sect 9. — Security for cants d: security to answer 
counterclaim: Sub-sect. 2, Sect. 10: Siih-.Hect 

pltf . suing in rem is a British subject, resident in 
the jurisdiction. 

A collision took place off the coast of Norfolk, 
between two British ships, the C. & the JB., whereby 
the R. was sunk & lost. On the next day an action 
was instituted against the C. by the owner of the R » ; 
the C» was arrested, but released on bail for £2,000. 
A cross- action was afterwards instituted by the 
owners of the C. in personam against the owner of 
the R. On a motion that proceedings against the 
O. <& her owners be stayed, until security should be 
given by pltf. to answer the cross cause, & that the 
two causes should be hoard together ; — Held : (1 ) 
the two parties stood in different & very unequal 
positions : the one had proved substantial security, 
the other had only the personal responsibility of his 
opponent, which might be worthless ; (2) the appli- 
cation was within the very purpose of the above 
sect., the intention of the Act being to put the two 
contending parties on a fair footing ; (3) it made no 
difference that pltf. was within the jurisdiction of 
the ct., whatever DO wers of execution the ct. might 
possess, for such security could not be con- 
sidered as at all equivalent to the security of bail ; 
(4) the motion must be granted. — The Cameo 
(1862), Lush. 408 ; 6 L. T. 773 ; 1 Mar. L. C. 191. 

1042. Foreigner,] — Where a cause of damage 

is instituted in the Admlf.y. Ct. against a ship in 
respect of a collision in which pltfs.’ ship is totally 
lost, & defis. institute a cross cause in personam 
against pltfs. in respect of same collision, both 
parties being foreigners resident abroad, & pltfs. 
decline to give security to answer judgment in the 
cross cause, or to enter an appearance, the ct. will 
apply Admlty. Ct. Act, 1861 (c. 10), s. 34, & order 
proceedings to be stayed in tlie principal cause 
until security is given in the cross cause. — The 
Charkieh (1873), L. II. 4 A. E. 120 ; 42 L. J. 
Adm. 70 ; 29 L. T. 404 ; 22 W. B. 03 ; 2 Asp. 
M. L. C. 121. 

1048. Amount of security. ]-^Whcn cross 

causes are instituted in respect of a collision, security 
cannot be required, under Admlty. Ct. Act, 
1801 (c. 10), s. 34, for a greater amount than the 
value of the vessel of deft, from whom security is 
demanded, though that may have been sunk & the 
action against the owners be a personal one. — 
The Calcutta (1869), 17 W. 11. 744. 


Sect. 10.--OTHER INTERLOCUTORY 
PROCEEDINGS. 

Sub-sect. 1. — Discovery. 

See, generally, Discovery, Inspection & Inter- 
rogatories. 

hiterrogatorie^. 

(a) Since the Judicature Acts. 

1044. Time for delivering Interrogatories — ^Not 
before Readings closed — Information in preliminary 
act,}— There is no absolute right to deliver inter- 
rogatories as a party chooses. 

In an action in the Admlty. Div. for damages in 
respect of a collision pltf. will not be allowed before 
close of pleadings to deliver to defta. interroga- 
tories seeking information which would be disclosed 
by defts.’ preliminary act. — ^T he Biola (1876), 34 
L. T. 186 ; 24 W. B. 624 ; 3 Asp. M. L. C. 126 ; 
3 Char. Pr. Cas. 178. 

Annotation: — ^Beld. The HadnoraMro (1K80), 49 L. J, P. 48. 

1045. When allowed — Collision — ^Plaintiffs’ crew 
lost]— In an action of damage arising out of a col- 


lision in w^hich pltfs.’ vessel was lost, with aU of the 
crew who could give evidence as to the collision, 
pltfs. were allowed to administer interrogatories to 
the owners of defts.* vessel as to the circumstances 
of the collision. — The Isle op Cyprus (1890), 15 
P.D.134; 69 L. J. P.90; 63 L. T. 352; 38W.R. 
719 ; 6 Asp. M. L. C. 534. 

1046. Though information in preliminary 

act.]— Interrogatories administered in a collision 
action, & relaung to the circumstances of the col- 
lision, will not be struck out under R. S. C., Nov., 
1878, r. 3, as scandalous, or unreasonably or vexa- 
tiously exhibited, because information sought to be 
obtained through them would for the most part be 
afforded by the preliminary acts. — The Radnor- 
shire (1880), 5 P. D. 172 ; 49 L. J. P. 48 ; 43 Jj. T. 
319 ; 29 W. R. 476 ; 4 Asp. M. L. 0. 338. 

1047. .] — The barge B., belonging to 

defts., carrying a cargo of maize belonging to pltfs., 
& in tow of the tug if., belonging to defts., came 
into collision in the Mersey with the s.s. M. Pltfs., 
as owners of the cargo of maize, commenced an 
Admlty. action in the Liverpool District Registry 
against defts. as owners of the B. & the if., & in the 
statement of claim alleged negligence in navigation 
of the barge. Defts. delivered a defenct; & counter- 
claim denying negligence &, in the alternative, al- 
leging that pltfs.’ goods were being carried by defts. 
under a contract between pltfs. & the Mersey Docks 
& Harbour Board, providing that the Board should 
not undertake any risks in connection with lighter- 
age of the goods whether arising from their negli- 
gence or otherwise, & that the owners of the goods 
should jirotect themselves by insurance. By their 
counterclaim defts. claimed in respect of pltfs.* 
goods the due ))roi)ortion in general average for 
losses, damages, expenses incurred in & about 
the preservation of the B., her cargo & freight, from 
dam^e & loss during carriage of the goods. I’ltfs. 
applied for leave to deliver interrogatories to be 
answered by defts., relating to the circumstances 
of the collision such as were usually contained in 
the preliminary act required by C. C. R., 1903, 
O. 39, r. 32, in the case of an action for damage by 
collision between vessels, & including the following : 
12. State if any & what vessel other than the M. 
caused or contributed to the collision or damage , & 
if any & what vessel hamijered the navigation of 
the JR. & the B. in any way & what way. 13. Do 
you allege any & what negligence or breach of any 
& what rule or rules against the M. ? : — Held : from 
the nature of the case, the interrogatories required 
to be answered. — The Bernard, [1905] W. N. 73. 

1048. Deposit — Numerous defendants.] — Where 
in a co-ownership action, brought by a managing 
owner against his co-owners for an account to re- 
cover a balance, pltf. sought to interrogate defts., 
who were numerous, & to be dispensed from making 
the usual deposit, defts. contending a deposit ought 
to be made in respect of each deft, interrogated, the 
ct. drdered a deposit of £6 & lOs. for each additional 
folio over five & no more. — The Whickham (1885), 
63 L. T. 236 ; 6 Asp. M. L. C. 479. 

See, now, R. S. C., O. 31, r. 26. 

(6) Before the Judicature Acts. 

1049. When allowed — ^Before petition — Collision — 
Appearance denying ownership. }-^The Admlty. Ct. 
has power to order interrogatories to be adminis- 
tered to deft, before pltf. has filed the petition. 
When a cause of collision was instituted in personam 
against deft, as owner of a ship, &; deft, entered an 
appearance, alleging himself to be “ improperly 
sued as one of the owners *’ of the ship, the Ad^ty. 
Ct. allowed interrogatories to be amninistered by 
pltf. to deft, for the purpose of ascertaining the 
ownership before pltf.*s petition was filed. — The 
Murillo (1873), 28 L. T. 374; 1 Asp. M. L. C. 
579. S. C. No. 1052, post. 
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1050 . To support plaintiffs’ ease — Equity 

practice followed*]— The practice of the Adinlty. 
Ct. as to interrogatories follows that of the cts. of 
equity rather than that of the common law cts. 

In a cause of possession deft, may be compelled 
to answer interrogatories if they tend to support 
pltfs/ case & a complete inquiry into the truth of 
the issues in the cause. — The Mary (or Alexandra) 
(1868), L. R. 2 A. & B. 319 ; 38 L. J. Adm. 29 ; 
18 L. T. 891 ; 17 W. R. 651. S. C. No. 1055, post. 

1051. To discover owner.} — Where car^o 

has been destroyed by negligence of the master, dis- 
covery lies to ascertain who are the part-owners of 
the ship. — Morse v, Buckworth (1703), 2 Vern. 
443 ; 23 E. R. 883. 

AnwMiwi : — Reid. Bowman v. Lygoii (1792), 1 Anst. 1. 

1052. .] — The Murillo, No. 1049, ante. 

1053. Though inquiring as to documents.] — 

Pltfs. in a cause aiiplied to the ct. for leave to de- 
liver certain interrogatories to deft. The applica- 
tion was made upon an affidavit of pltfs. & their 
solr. stating that the deponents believed pltfs. 
would derive material benefit from the discovery 
they sought, & that there was good cause of action 
upon the merits. The interrogatories asked, among 
other things, whether any & what documents re- 
lating to the cause were in possession of deft. Deft, 
opposed the application upon the ground tiiat the 
ct. ought not to grant leave to pltfs. to deliver in- 
terrogatories for the discovery of documents with- 
out an affidavit by pltfs. of their belief that some 
document, to the production of which jiltfs. were 
entitled, was in possession or power of deft. The ct. 
overruled the objection & granted the application. 
— The Minnehaha (1870), L. R. 3 A. & E. 
148; 23 L. T. 747 ; 19 W. K. 304 : 3 Mar. 

L. C. 518. S. 0. No. 1054, post. 

1054. Answers — Sufficiency of — Information & 
belief.]— In answer to interrogatories delivered by 
pltfs., deft, stated upon affidavit : “I am person- 
ally wholly unacquainted with the facts & unable to 
answer any of them from my own knowledge, save 
as hereinafter appears.” Upon an ai)plication for 
further & fuller answers : — Held : (1) the affidavit 
in answer was insufficient ; (2) deft, was bound to 
answer according to his information & belief. — 
The Minnehaha, No. 1063, ante. 

1055. Exposure to penalties.] — A deft, will 

not be compelled to answer an interrogatory if he 
swears his answer would subject him to the penal- 
ties of Foreign Enlistment Act, 1870 (c. 90). — 
The Mary (or Alexandra), No. 1050, ante. 

B. Discovery of Documents. 

(a) Since the Judicature Acts. 

1056. Time for discovery — Before defence — Sal- 
vage — ^To obtain material for defence.] — The Loch 
Maree (1896), cited in Roscoe, Adinlty. Practice, 
3rd ed., p. 340. 

1057. Foreign ship.] — In an action in rem 

against a foreign ship whose owners are resident 
abroad, the ct. will make an order for discovery of 
documents against such owners, but will always 
allow a reasonable time for making the affidavit of 
documents — The Emma (1876), 34 L. T. 742 ; 24 
W. R. 587 ; 3 Asp. M. L. C. 218 ; 3 Char. Pr. Cas. 
226. 

1 058. Salvage — ^Admissions by defendant — Tender 
— Costs.] — Pltf. in a salvage action in theAdmlty. 
Div., in which defts. admit the allegations in the 
statement of claim, & tender a sum in satisfaction, 
is nevertheless entitled to discovery & inspection of 
documents, but at his own risk & cost if such dis- 
covery inspection should be held at the hearing 
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to have been unnecessary. — T he Maria (1879), 40 
L. T. 295 ; 4 Asp. M. L. 6. 94. S. O. No. 913, anU>. 

1059. Documents to be produced — Collision — 
Agreement compromising another action.] — In an 

action by the owners of goods against the owners of 
a sliip, in which the goods had been carried, for 
damage done to the goods in a collision with 
another ship, defts. were ordered to produce (1) 
an agreement whereby they & the owners of the 
other ship had compromised cross-suits of damage 
instituted in the Admlty. Ct., & (2) an average 
statement made on the basis of the agreement. — 
Hutchinson v. Glover (1875), 1 Q. B. D. 138 ; 
45 L .T. Q. B. 120 ; 33 L. T. 605, 834 ; 24 W. R. 
185 ; 3 Asp. M. L. C.85, 120 ; 1 Char. Pr. Cas. 120, 
C. A. 

I Expld. & Distd. Koursloy r. Philips (1883), 

52 L. J. Q. B. 269, V. A. Expld. Vivian r. Little (1883), 11 
j Q. B. D. 370. 

I 1060. ; — Materials on which value based.] 

— Pltfs.’ lightship, while at her station inthe Mersey, 
was run into & sunk by defts.’ steamship. Defts. ad- 
mitted liability, agreed to a reference, & applied :or 
an order to inspect pltfs.’ books with a view to as- 
certaining the figures upon which pltfs. based the 
value they set upon their vessel : — Held ; defts. were 
entitled to an order for production of the books 
forthwith, as the only material question was the 
value of the lightshij) at the date of the casualty, & 
it would assist defts. if, before going to the reference, 
they were in possession of figures relating to the 
original cost, & subsequent depreciation in value, 
of the lightship. — T he Pacuare, [1912] P. 179 ; 
81 L. J. P. 143 ; 107 L. T. 252 ; 12 Asp. M. L. C. 
222, C. A. 

1061. Privilege — Depositions before receiver of 
wreck — Copies in hands of opposite party.]— In a 

damage action, arising out of a collision between a 
British & a foreign ship, copies of depositions made 
before the receiver of wreck by the crew of the 
British ship, & obtained from the Board of Tra4e 
by the owners of the British ship for purposes of the 
action, are privileged, & inspection of them cannot 
be obtained by the owners of the foreign ship, even 
although the Board of Trade, on the ground that no 
such depositions have been made by any member 
of the foreign crew, has refused to allow the foreign 
owners to see them. — T he Palermo {JHH3), 9 P. D. 
6 ; 53 L. J. P. 6 ; 49 L. T. 551 ; 32 W. R. 403 ; 5 
Asp. M. L. C. 165, C. A. 

AnnotatimiH : — Expld. Land C^orpri. of Canada r. Pulesiou, 

(18841 W. N. 1. Distd. GoldHtonc r. Wllliami^, 11899J 1 

C’h. 47. 

1062. Surveyor’s reports — ^Damage to cargo.] 

j — The consignees of a cargo of wheat, after ob- 
I taining the reports of surveyors as to the condition 
; of the cargo, instituted an action of damage to the 
cargo against the vessel in which the cargo had been 
carried. The owners of the vessel defended the 
action & obtained an order for discovery of docu- 
ments. Pltfs. in their affidavit in reply objected to 
produce the reports of the survey of the cargo on 
the ground that such reports were prepared solely 
for the purpose of proceeding in the action. On 
motion by defts. to direct inspection : — Held : the 
reports were privileged. — T he Theodor Korner 
( 1878), 3 P. D. 162 ; 47 L. J. P. 86 ; 38 L. T. 818 ; 
27 W. R. 307 ; 4 Asp. M. L. C. 17. 

(6) Before the Judicature Acts. 

1063. Application before motion.] — Before 
moving the ct. for an order for inspection of docu- 
mente, previous application should be made to the 
parties in possession of them ; unless appet. does 
so he may be condemned in costs. — The Memphis 

SUB SECT. 1.— B. (»). 


a. Affidavit on application for .] — A full affidavit is necessary in applying for discovery of doouments.— S.S. Bknwick Co. 
-r BaXNATYNE (1893), 27 I. L. T. 137. — IR. 
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SecL 10 . — Oifwr iiiterlocuiory proceedings : Suh^seci, 
1 B, {b ) ; suh-scet. 2y A. & B, ; suh-sects, 3 cS? 4, 
A.diB.] 

(1800), L. R. 3 A. & E. 23 ; 21 L. T. 727 ; 18 W. R. 
74; 3 Mar. L. 0. 317. 

1064. Extent of right.] — On amotion on the part 
of an American nhipmasier, who had claimed some 
part of the cargo, but had not been able to specify 
the name of the person for whom he claimed, that 
ho might be at liberty to inspect the papere, & that 
his claim might be receivea, the ct. directed the 
claim to be received de bene ease & the party to be 
permitted to inspect such papers only as might re- 
late to that claim. — TiiB Port Mary (1801), 3 Ch. 
Rob. 233. 

1065. .] — The Admlt^. Ct. will not interfere 

to compel production of a ship's papers, retained by 
an agent, upon the ex p. affidavit of the owners, 
the case not being an original cause of possession 
in which the ct. would have power to make an order 
for production of the ship’s papers as incidental to 
the cause. — ^Thb Lusitano (1841), 1 Wm. Rob. 166. 

1066. Power of court to inspect.] — ^Where it ap- 
peared doubtful whether certain documents of 
which discovery was sought were material to the 
issue: — Held: they should be produced to the ct., 
& if, in the opinion of the ct., on consideration of 
the arguments & examination of the documents, it 
was considered fit & jiroper, inspection would be 
giunted. — T he McGregor Laird (1866), L. R. 1 
A. & E. 307 ; 36 L. J. Adm. 10 ; 15 W. R. 262. 
Annotation : — Reid. Hill v. C'amrbcU (1876), L. H.10 C. P. 

222 . 

1067. Privilege — ^H.M. ship in collision — ^Report to 
Admiralty privileged— Log book not privileged.]— 

The owners of an English steamer sunk in a collision 
with H.M.S. B. instituted a cause of damage in the 
Admlty. Ct, against the captain of the B. & the vice- 
admiral whose flag she was carrying at the time of 
the accident. By authority of the Admlty. Lords 
Comrs., the Admlty. pi’octor entered an appearance 
in the suit on behalf or defts., & pltfs. made an appli- 
cation to the ct,, on motion, to inspect (1) the log 
books of the B. ; (2 ) certain reports relating to the 
collision which had been received at the Admlty. 
from defts. prior to institution of the suit. The ct., 
on an affidavit of the secretary of the Admlty. being 
filed stating that inspection of such reports would 
be prejudicial to the public service, refused to grant 
any part of the motion except so much of it as 
asked for inspection of the log books of the B. — 
H.M.S. Bellerophon (1874), 44 L. J. Adm. 5 ; 31 
L. T. 766 ; 23 W. R. 248 ; 2 Asp. M. L. C. 449. 
Annotations: — Consd. TlonnoHsy r, Wrijfht (1888), 21 

0. B. I). 609 ; He Hargreaves, [19001 1 Ch. 347, C. A. 

1068. Letters containing secrets — Not privi- 
leged.]— -In a suit for damage to cargo, it is no 
answer to a claim for production of letters with 
reference to shipment of the cargo that those letters 
disclose the private secrets of their owners. — 
The Don Francisco (1862), Lush, 468 ; 31 L. J. 
r. M. & A. 205 ; 6 L. T. 133 ; 1 Mar. L. C. 203. 

For full amifci., sec DisrovKitv, Lnhi*kction & Intiiuroga* 
TOHl KH. 


Sub-sect. 2. — ^Particulars. 

Sect gmerallyt Pleading ; Practice & Procedure. 
A* Since the Judicature Acts, 

1069. Rule as to.] — ^The rule as to giving the oppo- 
site party particulars of any general aUegation in 


pleadings ou^t to be the same in the Admlty. as in 
the Queen’s Bench Div. 

Where, in an action in the Admlty. Div. by cargo- 
owners against shipowners for delivery of ca^o in 
a damaged condition, the statement of claim al- 
leged that the damage was not occasioned by any 
of the excepted perils mentioned in the bill of lading 
under which the cargo had been shipped, but by the 
defective condition of the vessel, or negligence, or 
breach of duty of defts., or their servants : — Held: 
defts. were entitled to particulars of the defects 
rendering the vessel not fit to carry the cargo. — 
The Rory (1882), 7 P. D. 117 ; 51 L. J. P, 73 ; 46 
L. T. 767 ; 4 Asp. M. L. C. 634, C. A. 

Annotation : — Consd. Kent Coal Conecseionp r. Dugiiid, 

tl910J 1 K. H. 90L C. A. 

1070. .] — In a cause of damage to cargo, the 

ct., contrary to the practice of the Admlty. Ct,, 
made an order for particulars of pltf.’s claim, so as 
to enable deft, to pay into ct. in respect of those 
items of the claim for which he was prepared to 
admit liability .-r— T he Wetterhorn (1876), 34 
L. T. 687 ; 24 W. R. 323 ; 3 Asp. M. L. C. 168. 

1071. Particulars ordered.]— In a cause of dam- 
age where pltfs.* vessel had become a total loss, the 
ct. ordered pltfs. to deliver to defts. particulars of 
their claimnotwithstanding defts. had not admitted 
liability for the damage proceeded for. — T he N. P. 
Nielsen (1876), 34 L. T. 588 ; 24 W. R. 324; 3 
Asp. M. L. C. 169. 

1072. Inability to give — Effect of.] — ^A vessel at 
anchor was run into & damaged by a vessel in mo- 
tion. In an action for damages, the owners of the 
vessel at anchor delivered a statement of claim in 
which they alleged that those on the vessel col- 
liding with them did not take proper & seamanHke 
measures to keep clear. A summons for parti- 
culars of the measures which should have been 

! taken having been dismissed by the registrar : — 
Held : as pltfs. could give no particulars, the allega- 
tion should be struck out, the judge at the trial 
having power to deal with negligence proved but 
not pleaded. — The Kanawha (1913), 108 L. T. 
433 ; 12 Asp. M. L. 0. 317. S. C. No. 907, post 

B. Before the Judicature Acte, 

1073. Particulars not ordered — Negligence — 

Damage to cargo.] — In a. cause of damage to cargo 
the petition alleged that certain parcels of oil-cake 
were not delivered in good order & condition ac- 
cording to the terms of the bills of lading, & that 
the damages were the consequence of breachesTof 
the contracts in the bills of lading, or that they 
were occasioned by negligence or breach of duty on 
the part of the master or crew. On motion by 
defts. to order pltfs. to giv^ particulars of the alle- 
gations : — Held : they were not bound to set out 
the particular acts or the character of the negli- 
gence which caused the damage. — The Freedom 
(1869), L. R. 2 A. & E. 346 ; 38 L. J. Adm. 26 ; 
20 L. T. 229, 1018; 18 W. R. 48; 3 Mar. 

L. 0. 219, 261. 

Annotation N.F, Tho Rory (1882), 7 P. D. 117, C. A. 

1074. Particulars — Refusal of — By master.] — 

The Norway, Nos. 625, 634, 568, ante. 

For full nnns., see S. C. No. 534, ante. 


SuB-sECfT. 3 , — Third Party Procedure. 

See, generally t Practice & Procedure. 

1075. Effect of — ^Position of defendant — ^Decision 
in action not binding.] — When in a collision cause 


PART HI. SECT. 10, 8UB>SECT. 8. | 

b. Order for third party notice — Alleged j 
indemnity — Persona out of jurisdiction,] 
— There is no provision In the Rules of J 


the Admlty. Div. of the Exoh. Ct. 
for an order for issue of Uiird party 
notice under an ailoffed indemnity, 
espeoially if parties sought to be brought 


into ct. in that way reside out of juris- 
diction. — MacKjly V. Tue Pollux 
<1908), 11 Ex. C. R. 210; 12 O. W. R 
751.— CAN. 
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deft, claims indemnity from a third party, & such 
third party appears & defends, the ct. may find 
original deft, solely to blame, notwithstanding he 
does not plead or appear at the trial, but unless 
proi^er issues are dii*ected between deft. & the third 
party the ct. cannot make a decree deciding ques- 
tions of liability between them. Semble : it is 
competent to the ct. to order such issues between 
deft. & a tliird party to be tried either at the same 
time as those between pltf. deft, or after these 
liave been decided. The position of deft, in the 
original action is the same whether a third party is 
cited or not. 

A collision took place between the *9. & the C., 
which was being towed by a tug. The owners of 
the S. brought an action against the owners of the 
C\ alleging the collision to have been occasioned by 
negligence of the C, & her tug, or one of them. The 
owners of the C. obtained leave to serve notice on 
the owner of the tug that they claimed to be enti- 
tled to indemnity, & the ct. made an order that the 
owner of <he tug should be at liberty to appear & 
defend, “ being bound as between him & defts. by 
any decision the ct. may come to in this action as to 
the cause of collision.” At the hearing the owner 
of the tug appeared, but defts. did not, <& the judge 
of the Admlty. Ct. i)ronounced that the collision 
was occasioned by default of the master crew of 
the C\, Si condemned the owmers in damages Sc costs, 
iVi declared they were not entitled to indemnity 
from the owner of the tug. On appeal: — Held: 

( 1 ) the order giving the owner of the tug liberty to 
appear & defend did not put matters in ti%in for 
trying any issue between him & defts. ; (2) so much 
of the judgment as negatived the right to indemnity 
by the owner of the tug must be struck out. — T he 
Cabtsburn (1880), 5 P. D. 59 ; 41 L. T. 710 ; 28 
W. R. 378 ; 4 Asp. M. L. 0. 202, C. A. 

For full anris., sec Vhactick & ruocKiiuiu-'. 

1076. Notice set aside — Different questions In- 
volved.] — Defts. in an action of damage in rmi 
brought by owners of a vessel at anchor against a 
vessel which, at the time of collision, was in tow of 
a steam tug, obtained leave to serve a notice under 
R, S. C., O. 16, r. 18, upon the owners of the steam 
lug, claiming indemnity in respect of damage 
caused by the collision. * On thc‘ statement of de- 
fence being delivered it .appeared it was extremely 
l)robable questions would arise between defts. & the 
ow ners of tlie steam tug totally dillerent Sc distinct 
from the (piestions raised in the action between 
pltfs. Sc defts. ; — Held: (1) assuming the ct. had 
jurisdiction to giyc directions as to the mode of 
having the questions in the action determined 
under R. S. C., O. 10, r. 21, the circumstances were 
such that the ct. must, in its discretion, decline to 
give any such directions; (2) the owners of the 
steam tug must be dismissed from the proceedings 
A defts. be condemned in costs occasioned by the 
owners having oeen brought in as third parties. 
—The Bianca (1883), 8 P. I). 91 ; 52 L. J. P. 56 ; 
48 L. T. 440 ; 31 W. R. 954 ; 5 Asp. M. L. C. 60. 

1077. No contract of indemnity.] — Pltfs. 

commenced an action in rent for damages sustained 
by their steamer by collision vith defts.’ stt^amer. 
Defts. served a third party notice on the ship re- 
pairers under whose control, it was alleged, defts.* 
steamer was at the time, Sc claimed Uy be indemni- 
fied by them against liability. The third parties 
appeared under protest, Sc defts. applied for direc- 
tions as to mode of procedure ; — Held : the .appli- 
cation must be refused, &; the third i)arty notice set 


aside, as (without deciding whether defts. would 
have a right of action against the third parties in 
the event of defts.’ vessel being found to blame) 
there was no contract, express or implied, with the 
third parties involving an indemnity within R. S. 0., 
O. 16, r. 48. — The Jacob Christensen, [1895] P. 
281 ; 64 L. J. P. 92 ; 72 L. T. 902 ; 8 Asp. M. L. C. 
21; HR. 795. 


Sub-sect. 4.— Examination op Witnesses 
BEFORE Examiner. 

SeCf (/enerallf/, Evidence; Practice Sc Pro- 
cedure. 

A. Since the Judicature Acts, 

1078. Evidence before examiner — Correction of 
shorthand note.] — In an Admlty. action the tran- 
script of the shorthand notes of the evidence of wit- 
nesses directed to be examined before an (examiner 
becomes, on being filed in the registj*y, evidence in 
the cause. Sc such transcript cannot be taken off the 
file without an order of t he ct. In a ease whore the 
transcrij)t of the shorthand notes of the evidence of 
a witness examined before an examiner was shown 
to be incorrect, the judge in ct. ordenal the tran- 
script to be taken off the file Sc returned to the 
examiner for amendment. The costs of the amend- 
ment, not being duo to the fault of either party, 
lo be costs in the cause. — The Knutsfokd, [1891] 
P. 219; 64 L. T. 352; 39 W. R. 559; 7 Asp. 
M. L. O. 33. 

R. Before the Judicature Aels» 

1079. Examination of witness —Power of court 
to order.] — In a cause of salvage the {)ilot on board 
the ship to which the service was rendered refused 
to make an alfidavit for the salvors, Sc in the 
affidavit which he made on behalf of the owners h(^ 
left out important facts : — Held : where a witness 
refused to make an affidavit or withheld facts to 
which he could depose, the ct, would summon Sr 
compel him to bo examined by word of mouth, 
under Admlty. Ct, Act, 1840 (c.. 65), s. 7. — The 
Prince of Wares (1848), 6 Notes of Cases, .39; 
12 Jur. 165. 

AnnoUilion: — Refd. The Genosseo (1848), 12 .liir. 40J. 

1080. Witnesses going abroad.] — An order may 
he made for the examination out of ct. of the master 
Sc mate of a vessel about t-o sail for India. — P irie 
t\ Iron (1832), 8 Bing. 143 ; 1 Dowl. 252 ; 1 Moo. 
ScH. 223 ; 131 E. R. 355. 

1 081 . No opportunity for cross-examination.} 

— The suiTOgate had admitted A.’s libel in a cause 
of collision, Sc allowed witnesses to ho excamined 
thereon de bene esse, on affidavit that the ship was 
about to sail for Syria. She sailed in fact, Sc no 
opi)ortunity was given to cross-examine. The ct. 
allowed B.’s allegation in reply to such libel to be 
brought in Sc witnesses to be examined Sc cross- 
examined thereon, but ordered that the cause should 
not be heard till A. should have submitted the wit- 
nesses on his libel for cross-examination. — The 
Chance (1857), Sw. 294 ; 30 L. T. O. 8. 219 ; 6 
W. R. 221. 

1082. Examination on written interrogatories — 
Detention of witness for further interrogatories.] — 

In proceedings in the Admlty. Ct., when interro- 
gatories are put into the hands of the examiner, & 


PART III. SECT. 10, SUB-SECT. 4.— B. 

a. Oral examination preferable to 
affidavit evidence .] — Where the cause is 
proceedingr in default it is preferable to 
grant a commission to examine wlt- 

J. — VOL. I. 


nesses than to take evidence by affi- 
davit.— T he Sarah (1858), 4 L. T. 92.— 

IR. 

b. .] — In collision cases In the 

Vice- Admlty. Cts. witnesses should as 


far as possible bo examined vRvt voce 
before ct., not uikju written inter - 
rogatories before an officer of tlio ct 
prior to the hearing.— T he Norma 
(1870), 35 L. T. 418.— P. C. 


a 



Admiralty. 


194 


Sect, .10. — Other interlocutory proceedings : Sub^aect, 
4, B, ; sub-sect. 5, A, d:B. Sect 11 : Sub-sects, 
1 cfc 2. Sect 12 ; Sub-sects, 1 & 2.] 

no notice is given at the time of intention to ad- 
minister additional interrogatories, the examiner is 
not bound to detain the witness for 24 hours after 
his examination is completed. 

An application to have a witness reproduce I who 
had left London for Liverpool immediately upon 
completion of his examination was refused. — ^T hb 
O iPSBY (1842), 1 Wm. Rob. 370. 

1088. Commissioner’s refusal to proceed — New 
commission.] — ^An application was made to the ct. 
to issue a now commission for examination of wit- 
nesses, on a suggestion that the former comrs. had 
not executed their office ; that one comr. had ab- 
sented himself, & the other had declined to act 
alone : — Held : a new commission would be granted, 
but solely m)on the ^ound of the comrs.’ refusal to 
proceed. Senible ; the usual practice if on of the 
comrs. does not attend is that notice is given to both 
comrs., & if one absents himself after that notice, 
the other is at liberty to proceed alone, the powers 
under the commission being given jointly & 
severally. — The Ceres (1800), 3 Oh. Rob. 128. 


SuH-SECT. 5 . — Discontinuance. 

A, Since the Judicature Acts, 

1084. Notice of discontinuance — ^What Is.] — An 
informal letter substantially discontinuing an ac- 
tion in rem is sufficient notice within O. 22, r. 1 , of 
Jud. Act, 1876 (c. 77 ). — The Pommerania, No. 
844, ante, 

Annoiaiion : — Apld. Spencor v . WatlH (1889), 5 T. h . II. r»70. 

1085. Effect of discontinuance.] — Where pltf. 
in an action, after succeeding in an interlocutory 
application, the costs of which are made costs in the 
cause, gives notice of discontinuance of the action, 
under K. S. 0., O. 23, deft, is entitled to his costs, 
including costs of such application. 

Pltfs. commenced an action of possession to 
obtain the certificate of registry of a ship. Before 

S leadings were filed the ct., upon motion, ordered 
le certificate to be delivered to pltfs. who dis- 
continued the action : — Held : pltfs. must pay the 
costs. — T ub St. Olap (1877), 2 P. D. 113; 46 
L. J. P. 74 ; 36 L. T. 30 ; 3 Asp. M. L. 0. 341. 

1086. .] — The J. H. Henkes, No. 1289, 

post 

1087. .] — ^An action for collision commenced 

by reaps., owners of the K., against the owners of 
the A., was discontinued by consent. In the order, 
A; in the agreement signed by the solrs. on which 
it was founded, the action was expressed to be 
discontinued “ on the ground of inevitable acci- 
dent.” In a subsequent action for the same col- 
lision by applts., owners of the cargo of the K.^ 
against the owners of the A., both ships were found 
to blame, & defts. having obtained a decree limiting 
their liability, paid the sum for which they were 
liable into ct. Kesps., with consent of the owners 
of the A., obtained an order setting aside the order 
for discontinuance, & made a claim against the sum 
in ct. : — Held ; (1) the agreement & order for dis- 
continuance did not release or extinguish reaps.’ 
claims or bar them from further proceedings ; (2) 
they were entitled to prove against the fund. — T he 
Ardandhu (The Kronpbinz) (1887), 12 App. Oas. 
256 ; 66 L. J. P. 49 ; 66 L. T. 346 ; 36 W. R. 783 ; 6 
Asp. M. L. a 124— H. L. 


1088. .] — ^Where mtgees. intervened in a 

necessaries action which was discontinued by pltf. 
before coming to trial, the ct. directed that the 
marshal’s fees occasioned by the sale of the ship, 
which was ordered on the application of mtgees., 
should be borne by mtgees., who had received the 
proceeds of the sale, & for whose benefit it had been 
made. — The Oolonsay (1885), 11 P. D. 17 ; 65 
L. J. P. 31 ; 54 L. T. 338 ; 5 Asp. M. L. C. 645. 

B, Before the Judicature Acts, 

1089. Abandonment of suit — Effect on second 
suit.] — Parties who have abandoned a former suit 
instituted by them to compel payment of certain 
alleged bottomry bonds will not be permitted, im- 
less on strong pounds shown, to carry on proceed- 
ings a second time to enforce a demand founded on 
the same bonds. — The Fortitudo (1815), 2 Dods. 
68 . 

Annotation: — Conid. Nelson v, Ck>uoh (1863), 15 C. B. N. S. 

99. 


Sect. 11.— DEFAULT ACTIONS. ( 

Sub-sect. 1. — Default op Appearance. ^ 

1090. Practice followed — Former practice.] — ^Pro- 
ceedings by default in Admlty. actions in rem are 
regulated by the practice which prevailed in the 
Admlty. Ot. immediately before the passing of Jud. 
Act, 1875 (c. 77).— The Polymede (1876), 1 P. D. 
121 ; 34 L. T. 367 ; 24 W. R. 256 ; 3 Asp. M. L. C. 
124. 

See R. 8. C., O. 13, rr. 12a, 13. 

1091. Affidavit of service.]— Pltf. in an unde- 
fended bottomry action must, before he can obtain 
judgment by default, in addition to filing an affi- 
davit of service in the registry, as provided by 
R. S. C., O. 13, r. 2, annex thereto the original writ. 
—The Eppos (1883), 49 L. T. 604 ; 32 W. R. 154 ; 
6 Asp. M. L. C. 180. 

1092. Dispensed with.] — On July 6, 1904, 

pltf., on the order of the master of the French ship 
2 ?., then lying at North Shields, supplied neces- 
saries. The ship was sold in another action, &, on 
Dec. 6, pltf. issued a specially indorsed writ in rem 
against the B,, or the proceeds of sale of the vessel 
then in ct., claiming £26 for the necessaries supplied, 
giving particulars & naming £3 3«., or such sum as 
might bo allowed on taxation, for costs. The writ 
was served on the registrar, who indorsed it with 
an acceptance of service. On Dec. 30, pltf. filed a 
notice of trial for Jan. 16, 1905, & also an affidavit 
verifying the claim with a copy of the account 
annexed. The action came on by way of motion 
for judgment by default against the proceeds of 
the vessel, & a clerk to pltf ’s solr. was called as a 
witness to give the date when the writ was served 
on the registrar : — Held : an affidavit of service 
of the writ might be dispensed with. — The Beren- 
gere. No. 681, ante, 

1093. Statement of claim dispensed with — Full 
p^lculars on writ.] — Where pltf. in a default ac- 
tion in rem for necessaries had complied with all 
formalities entitling hjm to judgment save service 
of a statement of claim, but it appeared the writ, 
though not specially indorsed, contained particu- 
lars of the claim, the ct. gave judgment for pltf. — 
The Hulda (1887), 68 L. T. 29 ; 6 Asp. M: L. C. . 
244. 

1 094. Time — Reckoned from service of writ.}— In 

ordinary default causes in rem, the time at which 


PART III. SBOT. 11, SUB-SBOT. 1. in an action in rem for seamen wages, entered forthwith. The Jvlina (1876). 

^ , & the ship is in the marshal hands for .36 L. T. 410, refd. — N oblbb v. Tab 

a. Effect of — Action for waaea ,] — sale in another oanse, all preliminary Aurora (1913), 18 B. C. R. 449.— 

Where no appearance has been entered proceedings may be waived k Judgment CANi 


Pabt III. — ^Pebsbnt and Fobmbr Practice of Admiralty Division, etc. 


steps in the action may be taken date from service 
of me writ of summons, & not, as before Jud. 
Acts came into operation, from service of the war- 
rant of arrest. — T he Maria (1878), 39 L. T. 649 ; 4 
Asp. M. L. C. 57. 

1095. Notice of trial.] — In order to obtain 

judgment by default of appearance in an action in 
rent under R. S. O., O. 13, r. 12, the 10 days stated 
in O. 21, r. 6, must elapse, A notice of tnal under 
0. 36, r. 11, must be filed in the registry, unless on a 
previous application under O. 64, r. 9, notice of 
trial has been dispensed with, or the time for giving 
such notice abridged. — The Avenir (1884), 9 P. D. 
84 ; 63 L. P. J. 63 ; 60 L. T. 512 ; 32 W. R. 755 ; 
5 Asp. M. L. C, 218. 

See^ now, R. S C., O. 13, r. 12a. 

1096. Reference to registrar.] — In a default 
action in rent the Admlty. Ct. will not before judg- 
ment refer pltf.*s claim to the registrar for assess- 
ment. — The Titia (1891), 64 L. T. 148; 7 Asp. 
M. L. C. 82. 

See, now, R. S. C., O, 13, r. 13. 


Sub-sect. 2. — Default op Defence. 

1097. Mode of trial.] — R. 8 . 0., O. 29, r. 2, as to 
signing judgment in default of pleading, does not 
apply to proceedings in rem* Where in an action in 
rem tor a liquidated sum for necessaries supplied 
deft, makes default in delivering his statement of 
defence, pltf. cannot at once sim final judgment, 
but must bring the case on for hearing before the 
judge upon affidavit. — The Spactoria (1876), 2 
P. D. 3 ; 35 L. T. 431 ; 25 W. R. 62 ; 3 Asp. 
M. L. C. 271. 

See, nmjo, R. S. C., O. 27, r. 11a. 

1098. Motion for judgment.] — As under 

R. S. 0., O. 13, r. 12, default actions in rem are to 
proceed as if deft, had appeared, 0. 27, r. 11, as to 
setMng down an action on motion for jud^ent 
where deft, makes default in pleading, applies to 
such actions & judgment therem is to be obtained 
under that rule. Where in an action in rem for col- 
lision deft, makes default, pltf. should, on moving 
for judgment, support his claim by affidavit. — The 
Spero Expecto (1883), 49 L. T. 749 ; 32 W. R. 524 ; 

5 Asp. M. L. C. 197. 

1099. Fatal Accidents Act, 1846 (c. 93) — 

Interlocutory Judgment — Assessment of damages.] 

— An action for damages under the above Act was 
commenced in the Admlty. Div., & no application 
was made to transfer the cause to any other Div. ; 
— Held : upon default in pleading by defts., pltfs. 
were entitled, under R. S. O., O. 27, r. 4, to enter 
interlocutory judgment & to have damages assessed 

6 apportioned by a jury. — The Orwell (1888), 13 
P. D. 80; 67L.J.P.61; 59 L. T. 312 ; 36 W. R. 
703 ; 6 Asp. M. L, 0. 309. 

1100. .] — ^An action in rem 

having been brought against a ship to recover 
damages for loss of life caused by a collision at sea, 
the owners ffied an admission of liability, praying 
a reference to the registrar & merchants to assess 
the damages. Pltfs. took out a summons for an 


order giving them leave to enter interlocutory 
judgment & to have the damages assessed by a 
sheriff's jury. The judge made an order that the 
action should be tried by a judge with a jury in the 
Admlty. Div.: — Held: (1) the action was an 
action under the above Act; (2) the order was 
within the discretion of the judge, & was one with 
which the O. A. ought not to interfere. — ^T he 
Kwasind (1915), 84 L. J. P. 102, 0. A. 


Sect. 12.--M0DE AND PLACE OF TRIAL. 

Sub-sect. 1. — Since tub Judicature Acts. 

1101. Mode of trial — Jury.] — Semble: an action 
may be tried, & the issues of fact therein decided, 
by a jury in the Admlty. Div. as well as in the com- 
mon law divs. of the mgh Ct. — The Seahah, No. 
874, ante* 

1102. Discretion.] — ^Pltf. in an action 

in rem for disbursements in the Admlty. Div. applied 
for an order that the action should be triea by a 
judge with a j^ury : — Held : (1 ) R. S. 0., O. 36, r. 6, 

ave no abscuute right to a jury in actions which 
efore the passing of Jud. Act, 1873 (c. 66), would 
have been tried without a jury ; (2) the case fell 
within O. 36, rr. 4, 7a ; (3) the judge had a dis- 
cretionary power only to allow trial by a jury. — 
The Temple Bar (1885), 11 P. D. 6 ; 55 L. J. P. 
1 ; 63 L. T. 904 ; 34 W. R. 68 ; 2 T. L. R. 73 ; 5 
Asp. M. L. C. 609, C.A. 

AnnotaJlione : — ^Distd. Fonnessy v. Rabbits (1887), 66 L. T. 
138. FoUd. Cootor. Ingrram (1887), 36 Ch. D. 117 ; Timsou 
V. Wilson, Fanshawe v, London & Prorlnolnl Dairy (1888), 
38 Ch. D. 72. C. A. Apprvd. Jenkins v. Bushby, [1891J I 
Ch. 484. C. A. 

1103. Place of trial — Change oL] — In an action 
against the owners of the A. by the consignees 
of a cargo of corn shipped at Baltimore for Liver- 
pool on board the A., which, as they alleged, 
arrived in a damaged condition, pltfs. fixed the 
place of trial at Liverpool but the owners of the A, 
obtained an order removing the action to London 
on the ground of convenience. On appeal : — Held : 
the appeal must be dismissed. — The Assyrian 
(1888), 4 T. L. R. 694, O. A. 

AnnQlali(m8 : — Apld. Thorogood v. Newman (1906). 23 
T. L. R. 97, C. A. ; Lover v. Associated Newspapers 
(1907), Times, June 3. 


Sub-sect. 2. — Before the Judicature Acts, 

1104. Mode of trial — Case sent to court of com- 
mon law for jury.] — ^The Admlty, Ct. has power to 
send a case to be tried by a jury before a ct. of 
common law, but should exercise this power only 
in important cases. — ^The Flecha, No. 320, ante. 
For full anus., see S. C. No. 320, onte. 


PART HI. SECT. 11, SUB-SECT. 2. 
1098 i Mode of trial — Motion for 
iudffment — Order for sale of res.} — In 
Admlty. actions in rem where deft, 
appears, but delivers no statement of 
defence, pltf. must take out a summons 
to fix time & mode of trial, 6c on proof 
of his claim at the trial may firot an 
order for sale of the res imder arrest. — 
M*Cabiuoh e. ScHooNKB Bells (Ow- 
ners) (1894), 28 I. L. T. 60,— IR 
b. Power to dispute plaintifTe claim.] 
— Deft. In a suit for seaman *b ^vages. 


who has appeared, but not pleaded, will 
not be permitted to dispute pltf.’s 
claim. — T he Helen (1871), 6 1. L. T. 23. 
IR. 


PART III. SECT. 12, SUB-SECT. 1. 

1101 i. Mode of trial — Jury.} — Deft, 
in an Admlty. action who wishes to have 
•the oase tried by a jury must obtain an 
order to have it so tried on tho hearing 
of the summons to fix the time & mode 
of trial. It is too late to make any 
objection or application on this ground 
at the hearing of the action. — Anolo- 


Amerioan Telboraph Co. v. Dodd 8c 
Power, p. 142, b, ante. — IR, 


PART III. SECT. 12, SUB-SECT. 2. 

1104 i Mode of fWoI— Jury.] —Al- 
though Admlty. Ct. (Ireland) Act, 1867 
(o. 114), empowers tho judge of tho 
Admlty. Ct. to have questions of fact 
tried by a jury before himself, yet, by an 
omission in the Aot, tho jud^ has no 
power given to him to summon a jury, 
& therefore no such trial can be hod. — 
The Andexuoa (1869), 20 L. T. 180. — IR, 

o 2 
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Admiralty. 


Sect. 13.— NOTICE OF TRIAL. 

See R. S. 0., O. 36 ; Practice & Procedure. 


Sect. 14.— THE HEARING. 

8UB-SKCT. J. — Conduct of Action. 

A. tSince the Judicature Acta, 

1105. Right to begin — Admission that defendant's | 
ship partly to blame — Plaintiff to begin. J— In a colli- j 
sion case pltfs. delivered a statement of claim al- | 
leging that the collision was solely caused by negli- j 
•gent navigation of defts.’ vessel. Defts. delivered a ; 
defence in wliich they denied this & alleged it was i 
caused solely by negligence of those on pltfs.’ vessel. • 
Subsequently the solrs. for defts. wrote to the solrs. 
for pltfs. that, though they relied on the allegations I 
of fault made against pltfs.’ vessel, they admitted j 
the collision was contributed to by fault on the part : 
of defts.* vess<*l. At the trial counsel for pltfs. sub- i 
initted that, as defts. had admitted they were negli- 
gent, the burden was on defts. to prove negligence on 
the pltfs.’ part, & that defts. should begin ; — Held: 
as pltfs. alleged defts. were solely to blame, & defts. 
only admitted they were in part to blame, the bur- 
den was on pltfs. to begin, if they still sought to 
prove defts. were alone to blame. — "PiiK Cadkby, 
[1909] l\ 257 ; 78 L. J . P. 85 ; 101 L. T. 48 ; 25 
T. L. H. 080 ; 11 Asp. INI. L. C. 285. 

1106. Pilot — Charged with negligence — Option to 

give evidence.) — At t he trial of an action of damage 
by collision, where the defence admitted that the 
cause of collision was lU'gligent navigation of defts.’ 
ship, but pleadt*d cc)ini)ulsory pilotage? k, alleg€?d 
that the only negli gemce was that of the pilot, both 
sides closed llieir cases without calling the pilot as a 
witness : — Held : in such circumstance's the pilot 
should he called by the ct. tVi olToree.! the option of 
giving evidence* on his own behalf, .suhje*ct to cross- 
examination. ’rrJE (Jakdiff, [19(19J 183; 78 

L. J.r. 119; 25 T. L, U. 387. 

IL Before the J iidicalurc Acts, 

1107. Salvage action — Rival salvors — Right to 
begin.] — In a salvage suit where tliere are) rival sal- 
ve)rs, Uie* salvor who first enters his suit lias the 
right to begin, unless special circumstances bo 
shown. — TkeMokocco, No. 862, ante; No. 1109, 
poat, 

Aanolation : — Consd. The jii-on v. S. F. lly. Co. (1882), 30 

W. U. 537. C. A. 

1108. Right to cross-examine.] — On 

suits by rival salvors being heard together tlie wit- 
nesses called on bedialf of one set of salvors will be 
liable to cross-examination, first on behalf of 
rival pltfs., iV then on behalf of defts. — The Phila- 
delphia (1863), Brown. & Lush. 28, 

1109. .] — Rival salvors have a 

right to cross-examine each other’s witnesses, but 
ofly on a point on which they are at issue. — The 
Morocco, Nos. 862, 1107, afite. 

For full aniiH.. seeS.C. No. 1 1 07, ante. 

1110 . Consolidation — Separate coun- 

sel.] — When the interests of one pltf. in a consoli- 


dated salvage suit are adverse to the interests of 
other pltfs., separate counsel on his behalf may be 
heard at the hearing of the consolidated cause. — 
The Scout (1872), L. R. 3 A. & E. 512 ; 41 L. J. 
Adm. 42; 26L. T. 371; 20 W. R. 617 ; 1 Asp. 

M. L. O. 258. S. C. No. 865, ante. 

1111. Intervention of parties to blame.] — 

The Diana (1842), 4 Moo. P. C. C. 11; 1 Wm. 

! Rob. 131 ; 1 Notes of Cases, 357 ; 6 Jur. 157 ; 13 
I E. R. 204, P. 0. 

• Annotations: — Consd. The George (1845), 9 Jur. C70 ; The 
; Seringapatam (1848), 5 Notes of Cases, Cl ; The Glpscy 
King (1847), 5 Notes of Cases, 282; The Christiana 
(1850), 7 Moo. P. C. C. 160, P. (\ ; The Loohllbo (1851), 

7 Moo. P. C. C. 427, P. C. Polld. The Mobile (1856), 11) 
Moo. P. C. C. 467, P. C. ; The Iona (1867), L. II. 1 P. C. 
426. P. C. Refd. Tho Duke of Manchester (1840). 4 Notes 
of Cases, 575 ; Tho Christiana (1849), 7 Notes of Cases, 2. 

1112. Collision action — PlalntilT’s crew all lost — 

Plaintiff not bound to call witnesses from defendant’s 
vessel.] — In a collision case, where all the crew of 
pltf.’s vessel are drowned, the defence being that 
pltf. *8 vessel showed no lights, pltf. is not bound to 
call witnesses from deft.’s vessel. — The Aleppo 
(1865), 35 L. J. Adm. 9 ; 14 L. T. 228 ; 2 Mar. 

L. C. 131. S. C. No.* 1181, post. 


Sub-sect. 2. — Buiiden op Proof. 

I A. S bice the Judicature Ads, 

, 1113. Collision action — Negligence.] — When a col- 

lision occurs between a dumb barge without lights 
iVo a steamer on a dark night in the Thames there 
is no presumption of law that tho steamer is to 
blame. It is in all cases necessary for those who 
allege negligence, causing a collision on the part of 
another vessel, to prove it. — The Svs^allow (1877), 
36 L T 231 ; 3 Asp. M. L. C. 371, 0. A. S. C. 
Nos. 1623, 1686, po.s/. 

1114. Compulsory pilotage — Shifting of 

burden.] — In an action for damage by collision, 
as soon as defts. have shown that a pilot whoso 
employment was compulsory w^as on board the 
wrongdoing vessel, & his orders were obeyed, the 
burden of proving that negligence arising from 
tlie act of some other person is a cause which 
contributed to the collision rests on pltf., even 
though defts. have only given testimony of the 
pilot as evidence. — T he Marathon (1878), 48 
L J. P. 17. 

Burden of pi'oof, generally, in collision actions 
where the defence of compulsory pilotage is relied 
upon, sccy further i Shipping & Navigation. 

B. Before the Judicature Acts, 

1115. Salvage action — PlaintllT’s right to begin.] 

— In a salvage suit, the right to begin does not shift 
with tho burden of proof, but is ahnost universally 
with claimant. — The Magdalen (1801), 31 L. J. 
P. M. & A. 22. 

1116. Proof of salvage agreement.] — Where, 

in salvage, an agreement is set up, the burden of 
proving such agreement is on those relying on it ; 
& without pronouncing tho written agreement a 
forgery, the ct. will decide against it, as on failure 
of proof unless clearly established by evidence. — 
The Resultatet (1853), 17 Jur. 353. 


PART HI. SECT. 14, SUB-SECT. 1.— B. 

a. J>iUu of court to decline jurisdiction,] j 
— In au action by a tioaman, on a special 1 
contract for wajfcs ; — Ucld : altliouKli 
resps. wore bound to have objected to 
tho jurisdiction in Utninc, by appt'orinu: 
nador protest, still, where the cjt. was 
of opinion that It had no jurisdiction, it 


wouhl not only entertain the objection 
at the hearing, but was bound itself to 
rETEKSBUiia, No, 

402, iii, a/ifc.— CAN. 

PART III. SECT. 14, SUB-SECT 2.— A. 

1113 i. Collision action — Conduct of 
dtf endarU — Running down ship at anchor . J 


1 — It appeared from the pi*eliininary acts 
that deft, ship was under w'ay & pltf. 
ship at anchor at the time of oollision : — 
Held : the onus was on deft, ship to 
show that the collision was not caused 
by hep negligence. 2’Ae Annot Lyle 
(1886). 11 P. D. 114, refd.—WARD Sc 
Pemberton r. The Yosemitk (1894), 3 
B. C. 11. 311 ; 4 Ex. C. R. 341.— CAN. 
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1117. Proof of misconduct.] — The person 

charging salvors with misconduct has the burden 
of proving it. — The Dahlia (1857), 8 L. T. 612. 

1118. S. P, The Cosbregnam (1858), 8 L. T. 
178. 

1119. S* P. The Atlas (1862), 1 Lush. 518 ; 31 
L. J. r. M. & A. 210 ; 6 L. T. 737 ; 8 Jur. N. S. 753 ; 
10 W. K. 850 ; 1 Mar. L. C. 235, P, 0. 

Annotalions : — CODSd. The Marie (1882)* 7 P. D. 203. Refd. 
The Avenir (1868), 18 L. T. 157 ; The August Korff, [1003] 
P. 166. 

1120. Loss of salving ship — Presumption.] — 

Where the salvor’s vessel is injured or lost whilst 
engaged in the salvage service the presumption is 
that the injury or loss was caused by the necessities 
of the service, & the burden of proof is on defis. 
alleging that the loss was caused by the default of 
the salvors. — The Thomas Blyth (1800), Lush. 16. 

Annotation : — Apld. The Baku Standard v. The Angelo, 
11901] A. C. 549. P.C. 

1121. Collision action — General rule.] — In colli- 
sion cases, as an ordinary rule, the burden of proof 
lies on pltf. — Tine Harriett (1841), 7 L. T. 441. 
S. C. No. 1150, post, 

1122. S, P, The City of Londox (1845), 7 
L. T. 441. 

1123. S, P, The Patriot (1845), 7 L. T. 441. 

1124. S,P, The Luropa (1850), 14 Jur. 627. 

For full aims., see Stuppino & Navigation. 

1125. S, P, The Calypso v. The Equivalent 
(1855), 4 L. T. 830. 

1126. .] — W^hen a collision lias taken 

place the burden of proof lies on those who assert 
that the subsequent damage &; expenses are not 
chargeable to the collision. — The Linda (1857), 
8w. 300 ; 30 L. T. O. S. 234 ; 4 Jur. N. S. 140. 

For full anus., see 8niPPiNG & Navigation. 

1127. Inevitable accident — Sole defence.] 

— In a cause of damage defts., by their pleadings, 
made no charge against pltfs., but only denied 
generally the averments in the petition, & pleaded 
inevitable accident : — Held : defts. ought to begin. 
—The Thomas Lea (1808), 38 L. J. Adm. 37 ; 20 
L. T. 1017 ; 3 Mar. L. C. 201. 

Annotation : — N.P, The Abraham (1873), 28 L. T. 775. 

1128. .] — In a cause of damage 

defts., by their pleading, made no charge of negli- 
gence against pltfs., but denied generally the aver- 
ments in the petition, & pleaded inevitable acci- 
dent : — Held : pltfs. ought to begin. The Thomas 
Lea, No. 1127, ante, overd. — The Benmore (1873), 
L.B. 4 A. E. 132 ; 43 L. J. Adm. 5 ; 22 W. K. 
190. 

Annotatioyi : — Folld. The Otter (1874), L. R. 4 A. & E. 203. 

1129. .] — In all causes of damage, 

< he burden being upon ])ltf . to establish negligence 
against defts., pltf. must begin ; A this rule applies 
to cases where the only defence is inevitable acci- 
dent & jiltf.’s vessel is at anchor, contrary to the 
former practice of the Admlty. Ct. — The Otter 
(1874), L. R. 4 A. & E. 203 ; 30 L. T. 43 ; 22 W. R. 
657; 2 Asp. M. L. C. 208. 

For full anus., see Shipping & Navigation. 

1130. Shifting of burden.] — 

Where in a cause of collision the defence of in- 


evitable accident is raised, the burden of proof lies 
m the first instance upon pltfs., who must establish 
that blame attaches to the vessel jiroceeded 
against. The burden attaches to defts. only after a 
primd facie case of negligence & want of due sea- 
manship has been shown against them. — The Mar- 
PESIA (1872), L. R. 4 l\ C. 212 ; 8 Moo. P. C. C. 
N. S. 468 ; 26 L. T. 333 ; 1 Asp. M. L. V, 261 ; 17 
E. R. 387, P. C. S. 0. No. 927, ante; No. 1305, 
post. 

Annexations: — Folld. The Abraham (1873), 28 L. T. 775 ; 
The Benmore (1873), L. R. 4 A. & E. 2 32 ; The Otter 
(1874), L. K. 4 A. & E. 203. Refd. The Pladda (1876), 2 
P. D. 34 ; The Albano (1892), 8 T. L. U. 425, C. A. ; The 
Merchant ITiiiee, [1892J P. 179, C. A.; The Schwann, 
The Albano, [1892] P. 419, C. A. ; The Calderon (1912), 
Times, March 26. 

1131. Plaintiff’s negligence.] — A vessel nro- 

ceeding in a cause of collision, & alleging herself to 
have been in stays at the time of collision, <fe there- 
fore heliiless, is bound to prove in the first instance 
such was the fact. The burden of proof then shifts, 
&. the other side must show that the collision was 
occasioned by the vessel proceeding being im- 
projierly put in stays, or was an inevitable accident. 
— The Sea Nymph (1860), Lush. 23. 

1132. Compulsory pilotage.] — In a cause of 

collision, deft., relying upon the statutory exemp- 
tion given to the owner of the ship to blame, \yhero 
the collision is “ occasioned by default of the pilot ” 
employed by compulsion of law, is bound to prove 
his case in the strictest way. 

Defts.’ vessel was charged with improperly star- 
boarding. Defts. denied starboarding, & gave evi- 
dence that the helm was ported only, & by order of 
the pilot ; they also pleaded the statutory exemp- 
tion. The ct. found the helm was improperly star- 
boarded, & the collision thereby occasioned ; — 
Held : defts. not having proved any order by the 
pilot to starboard liad failed to establish their ex- 
einjition under the Act. — The Sciiwalhe (1861), 
Lush. 239 ; U Moo. P. (\ V, 241 ; 4 L. T. 100 ; 1 
Mar. L. D. 42 ; 15 E. R. 295, I’. C. 

AnnoUtiions : — Folld. Tb« Carrier Dove (1SC3), 1 Moo. 
P. C. C. N. S. 2(50; The loiiu, (1867), L. R. 1 P. C. 
426; The VclaHquesc (1807), L. R. I V. C. 494. Consd. 
The LI via (1872), 25 L. T. 887. Distd. Oakley v. Speedy 
(1879), 40 L. T. 881. FoUd. The Benue, (19161 P. 88. 

1133. .]— If a licensed pilot is on board 

a vessel, in order Ui exempt tlie owner from liability 
for damage occasioned by collision, the onus pro^ 
bandi lies upon such owner to establish that the col- 
lision was occasioned solely by negligence of the 
pilot ; & it is the duty of the owner relying imon 
such defence to call the pilot as a witness . — the 
Oarrier I)(WE (1863), Brown. & Lush. 113 ; 2 Moo. 
P. C. C. N. H. 260 ; 8 J.. T. 402 ; 1 Mar. L. C. 
341, V. C, 

Annotations :~ C0UBd, The Llvla (1872), 25 L. T. 887. Distd. 
Otiklcy t\ Speedy (1879), 40 li. T. 881. 

1134. P. The Christiana (1850), 7 Moo. 
P. C. (’. 10!); 15 K, R. 841. 

Annotations : — Consd. The Mobile (1856), lO Moo. P. C^. 

468, P. C. Folld. The Schwalbe (I860), 14 Moo. P. 0. C. 
241, P. C. ; The Ocean Wave (1870), L, R. 3 P. C. 205, 
P. O. Reid. The Iona (1867), L. K. 1 P. C, 426, P. C. ; The 
Benue (1916), 116 L, T. 220. Mentd. The Lochliho (1851), 

7 Moo. P. C. C. 427, P. C. ; Rodri^rues r. MelhulKh (1854), 
10 Exoh. 110 ; The Arf?o (1859), Svv. 402 ; The Velasouez 
(1807), L. R. 1 1*. C. 494, P. C. ; The City of Cambridge 


PART III. SECT. 14. SUB-SECT. 2.— B. 

1121 i. Collision action — Violation of 
sailing rules.] — ^W’lioro a charge of 
violating M. S. Act, 1854 (c. 104), 
s. 296, is made the onus prohandi is on 
the vessel making the charge. — The 
CORDKUA & Osprey (1861), 1 Old. 772. 
— CAN. 

1181 I. Plaintiff's negligence .] — 

It is well settled that the promovent in 


a suit of oollfsion should, before he lias 
completed his case, show that he did 
not himuoJf cause or contribute to the 
mischief of which he complains, & that 
liO did everything In his power to escape 
or alleviate It ; If he should fail in 
either requirement, Iiis petition will be 
dismissed, with costa.— The Jacob 
(1860), 5 Ir. Jur. N. S. 379 (Adm.).— IR. 

, b. Damage to cargo— -Excepted perils 
' in bill of lading,] — In a cause of damage 


to cargo, the facit of damage being 
admitted as well as proved & pltf. 
having given ovldeiioe, which, if un- 
rebuttod, would eHtabllHli that due 
care of the cargo was not taken by 
doft.’s servants, it lies upon deft, to 
sustain afflrmatlvoly a staioment in his 
answer that such damage was the con- 
sequence of tlie excepted iicrils in hla 
bin of lading.— T he Foktuna (1872), 
6 1. L. T. 80.— ir. 
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Sect* 14. — The heating ; Svib-aeci. 2, B. ; avb-aect 
8, A. B. (g), (b) (c). ] 

(1874), h, n. 5 P. C, 451. P. C. ; The TacUdon (1907), 76 
L. J. P. 80, C. A. ; Ck)ry t>. France, Fenwick (1910). 80 
L. J.K. B. 341,0. A. 

Burden of proof, generally, in collision actions 
where the defence of compulkiry pilotage is relied 
upon, see, further, Shipping & Navigation. 

1185. Conduct of defendant — Shifting of 

burden.] — When a collision takes place which might 
endanger life on one ship, it is the duty of the other 
vessel to stay by until the extent of the danger is 
ascertained, & if she docs not stay by the burden 
of proof that the collision did not take place by 
her default is thrown upon the owners. — ^T he 
( juEKN OP THE Orwell (1863), 7 L. T. 839 ; 11 
W. B. 499 ; 1 Alar. L. C. 300. 

1136. Justified by necessity.] — The bur- 

den lies on any party setting up as a defence that he 
was justified by necessity in departing from an 
ordinary rule of navigation, to prove the necessity. 
—The Eden (1846), 6 L. T. O. 8. 238. 

1137. S, P. The Twenty-Ninth op May (1846), 

4 L. T. 774 ; Shipping Gazette, May 28. 

1183. 'If aship bound to keep 

her course, under the 18th sailing rule of 1863, 
justifies her departure from that rule under the 19th 
rule, she takes upon herself the obligation of show- 
ing not only that her departure was at the time it 
took place necessary, in order to avoid immediate 
danger, but also that the course adopted by her 
was reasonably calculated to avoid that danger. — 
The Agra Elizabeth Jenkins (1867), L. B. 

1 P, C. 601 ; 4 Moo. P. C. C. N. S. 436 ; 36 L. J. 
Adm. 16 ; 16 L. T. 766 ; 16 W. B. 735 ; 2 Mar. 
L. C. 632 ; 16 E. B. 382, P. C. 8. C. No. 1706, 
post. 

Annotation: — FoUd. The Qoueral Lee of Dublin (1868), 19 
L. T. 760. 

1189. Running down ship at anchor.] — 

Where a vessel runs down one at anenor the burden 
lies upon her to i)rove, in such case, that some 
cause exempts her from liability. — The Sarah 
(1846), 4 L. T. 839 ; Shipping Gazette, July 9. 

Annotation: — Montd. Tlio Victoria (1848), 6 Notes of Cases, 
176. 

1140. S. P. The George (1846), 2 Wm. Rob. 
386 ; 4 Notes of Cases, 161 ; 9 Jur. 670, 

Annotations: — Oonsd. The Velasquez (1867), L. R. 1 P. C, 
494. Reid. The Ripon U848), 6 Notes of Oases, 245 ; 
Netherlands Steamboat Co. v. Stylos (1854), 9 Moo. P. C. C. 
286. 

1141. S. P. The Victoria (1848), 3 Wm. Rob. 
49; 6 Notes of Cases, 176. 

1142. S. P. The Finland (1850), 4 L. T. 839 ; 
Shipping Gazette, January 31. 

1148. S, P. The Norton v. The Bessie (1865), 4 
li. T. 839; Shipping Gazette, Mi^ 16. 

1144. S* 1\ The Change v. The Legatus, No. 
066, ante, 

1146. S* P. The George Arklb, No. 931, ante. 

Annotation :~Mentd. The Esk & The Gitona (1869), L. R. 2 
A. & £. 350. 

1146. Absence of lights.] — ^A ves- 

sel at anchor must prove, in cases of collision, that 
she was properly anchored, & had complied sub- 
stantially with tlie regulations i^especting lights. 
The onus prdbandi then shifts. — The Telegraph 
(1864), 1 Ecc. & Ad. 427 ; 8 Moo. P. C. 0. 167 ; 24 
L T. O. 8. 11 ; 14 E. B. 64, P. 0. 

Annaiations: — ^FoUd. The Lindisfome (1896), 12 T. L. R. 
267. Reid. The Vivid (1856), Sw. 88. Menw. Schroder v. 
Ward (1863), 13 C. B. N. S. 410. 

It^fTs* P. The Laurel V. The Diamond (1868), 
4 L. T. 839 ; Shipping Gazette, May 7. 

1148. .J—VJ^ere it appeared 

on the pleadings in a cause of damage by collision 


that at the time of collision pltf.’s vessel, a fishing 
smack, was riding attached to her nets, & stationary 
with a single white light exhibited, but one of the 
charges made against her by defts. in their answer 
was that she improperly neglected to exhibit the 
lights required by Sea Fisheries Act, 1868 (c. 46), 
two lights, one over the other : — Held : as it must 
be implied the neglect to exhibit such lights con- 
tributed to the collision, pltf. ought to begin. — 
The Bottle Imp (1873), 42 L. J. Adm. 48 ; 28 L. T. 
286 ; 21 W. B. 600; 1 A^. M. L. C. 671. 

1149. Denial of identity.] — In a 

cause of collision, where deft, admits in the plead- 
ings that his ship when under way ran into a vessel 
at anchor, but denies the vessel at anchor was pltf.’s 
vessel, pltf. must begin & prove his case. — The 
Earl of Leicester (1863), Brown. & Lush. 188. 

1160. Custom — Burden of proof.}— The burden of 
proof lies on those who allege a particular custom in 
derogation of ordinary maritime law. They must 

S ’ove the legality & existence of the custom. — The 
ariuett, No. 1121, ante* 


Sub-sect. 3. — Evidence. 

See, generally. Evidence. 

A* Since the Judicature Acta* 

1151. Entry by deceased mate — Not admissible.] 

— Two vessels, the H* & the G*, came into collision 
on Saturday ; on Monday morning the mate of the 
H. made an entry in the ship’s log of the circum- 
stances of collision. Tlie master of the 11* after- 
wards made a deposition relating to the collision 
before a receiver of wreck, under Al. 8. Act, 1854 
(c. 104), s. 448. On the hearing of an action of 
damage brought against the H* by the owners of 
the G* it was proved the master & mate of the H. 
had died, & it was sought to render the entry in the 
log & the deposition evidence on behalf of the 
H, : — Held : the documents were not admissible. 
— The Henry (Harry) Coxon (1878), 3 P. D. 
166 ; 47 L. J. P. 83 ; 38 L. T. 819 ; 27 W. R. 263 ; 
4 Asp. M. L. C. 18. 8. C. No. 1162, post* 

Annotation : — Coasd. Ward v. Pitt, Lloyd v, Powell Dullryn 

Steam Coal Co., I1913j 2 K. B. 130, C. A. 

1152. Engineer’s log — ^Admissible.] — Tlie engi- 
neer’s log-book kept on board a steamer is admis- 
sible as evidence against the shipowner. — The Earl 
OF Dumfries (1885), 10 P. D. 31 ; 64 L. J. P. 7 ; 51 
L. T. 906 ; 33 W. B. 568 ; 5 Asp. M. L. 0. 342. 

B* Before the Judicature Acts* 

(a) Log Books* 

1168. Convoy’s log — ^Admissible.] — To prove the 
time of the sailing of a shij) under convoy, the log- 
book of the man-of-war which convoyed the fleet is 
evidence. — D’lRSAELir. Jowett (1795), 1 Esp. 427. 

Annotation: — Distd. Rundle v. Beaumont (1828), 4 Bing. 

537. 

1164. Lightship log — ^Admissible.] — TheAdmlty. 
Ct. win admit in evidence a lightship log, on pro- 
duction by the officer of the Trinity House in whose 
custody such logs are kept, without requiring the 
evidence of the person who mode the entries. — The 
AIaiua Das Dores (1863), Brown. &; Lush. 27 ; 32 
L. J. P. M. & A. 163 ; 7 L. T. 838 ; 11 W. R. 600 ; 
1 Mar. L, C. 309. 

1166. •] — It has always been the rule in 

the Admlty. Ct, & the rule has been approved by 
the P. C., that properly kept logs containing entries 
as to the form & direction of the wind at places not 
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too distant from the place of collision should be ad* 
initted in evidence. — ^T hb Witham v. The John Sc 
(1864), Holt, Adm. 92. 

1156. Coastguard books — Admissible,] — In a 

cause of collision, the books containing entries made 
by the coastward, & sent to the coastguard office, 
are admissilne in evidence to prove the state of 
wind & weather at the time of the collision, without 
calling the person who made the entries. — The 
Cathebina Makia (1866), L. R. 1 A. & E. 53 ; 12 
Jur. N. S. 380. 

1157. Ship’s log—Admlsslble against person mak- 
ing entries.] — In a suit for wages, a log book, not 
pleaded but asserted to be in the mariner’s hand- 
writing, was allowed to be brought in by the owners. 
— The Mai.ta (1828), 2 Hag. Adm. 158. 

Annotation : — Expld. ft N.F. The City of Manchester (1879), 

5 P. D. 3. 

.] — In a cause of collision, the log 
should be brought in as a document common to the 
ct. — The Europa, No. 744, ante, 

1159. Effect of erasure.] — In a cause of colli- 

sion in the Admlty. Ct., the log book of one of the 
ships, produced in evidence, contained an erasure as 
to the wind at the time of the collision, but the al- 
teration was rather adverse to the case on behalf of 
tlie ship : — Held : the erasure was immaterial, it 
being adverse to the case on behalf of the ship. — 
The Constitution, No. 1652, post. 


(h) Depositions before Receiver of Wrecht etc. 


1160. Not admissible.] — In an action for collision 
between two ships deft.’s counsel, in order to show 
that plif.’s ship was in fault, proposed to put in 
evidence the statement of i)lif.’s captain made , 
on oath under M. S. Act, 1854 (c. 104), s. 448, 
before a receiver of wreck ; — H eld : such evidence | 
was inadmissible, notwithstanding s. 449 of the 
above Act, as the question as to wluch ship caused 
damage to the other was not a matter which the re- 
ceiver had power to examine into under s. 448 of the 
Act. — ^Nothard (Northard) v. Pepper (1864), 17 
C. B. N. S. 30 ; 4 New Rep. 331 ; 10 L. T. 782 ; 10 
Jur. N. S. 1077 ; 2 Mar. L. C. 52 ; 144 E. R. 10. 


Annotations : — Folld. The Little Lizzie (1870), L. K. 3 
A. & B. 56 ; The Henry Coxon (1878), 3 P. D. 156. Diftd. 
The Solway (1885), 10 P. D. 137. Reid. The Emperor, The 
Zephyr (1864), 12 W. R. 890. 


1161. S. P, The Little Lizzie (1870), L. K. 3 
A. ft E. 56 ; 23 L. T. 84 ; 18 W. K. 900 ; 3 Mar. L. C. 
494. 

1162. S, P. The Henry Coxon, No. 1151, a^ite. 


A nnotaiion : — Conid. Ward t?. Pitt, Lloyd r. Powell Duffryn 
Steam Coal Co., U913J 2 K. B. 130, C. A. 


1163. Use lor cross-examination — Proof — Certi- 
fied copy not admissible.] — ^A certified copy of the 
examination taken before a receiver of wreck under 
M. S. Act, 1854 (c. 104), ss. 448, 449, cannot be used 
to discredit the master in the witness-box — the 
original only can be admitted. 

A statement of the appearer as to how the collision 
happened, or who was to blame for it, is not evi- 
dence against the owners, although if the appearer 
makes subsequently an inconsistent statement, it 
may be used to impeach his general credibility. — 
The Emperor, The Zephyr (1864), Holt, Adm. 24 ; 
12 W. R. 890. 

Certified copy admissible.] — In 

a cause of damage, though it may be intended to 
contradict a witness as to statements made by him 
before a receiver of wreck, it is not necessary to sub- 
poena him to produce the original deposition as a 
certified copy will be sufficient for the purpose. — 


The Oscar (1864), 10 L. T. 789 ; 12 W. R. 872 ; 2 
Mar. L. C. 42. S. C. No. 1530, post 

Annotation : — Reid. The Emperor, The Zephyr (1864), 12 

W. R. 890. 

1165. Extract from police record — ^Not admis- 
silfie.] — In an action for wages an extract from the 
police record at St. Helena (beginning with entries 
in the ship’s log), which gave a minute of proceed- 
ings before the magistrates under which pltf . had 
been detained to be sent home in a ship of war, 
is not admissible as evidence of the misconduct of 
pltf. — ^T he Susan (1829), 2 Hag. Adm. 229 n. 

1166. Report of inquiry — Coroner’s jury — Not 
admissible.] — A copy of the I’eport of the stipen- 
diary magistrate ft assessor printed by order of the 
House of Commons is not evidence in the Admlty. 
Ct., nor are the sayings or doings of a coroner’s 
jury. — T he Mangerton (1856), Sw. 120 ; 27 L. T. 
0. S. 207. 

(c) Admissions mid Protests, 

1167. General rule — ^Declarations of master — De- 
clarations of mate.] — The master’s declarations are 
admissible evidence against the owners of a vessel, 
because he is their agent, but those of the mate ft 
seamen are not. The master’s declaration cannot 
be rejected on the ground that his knowledge of the 
fact of which he spoke was derived from nearsay, 
though it may have but little weight. The principle 
of “ declarations by agents ” cannot be extended to 
the mate of a vessel, even when in charge of it. — 
The Action, No. 685, ante: No. 1206, post 

1168. S. P., The Lord Seaton (1846), 2 Wm. 
Rob. 391 ; 4 Notes of Cases, 164 ; 9 Jur. 603. 
Annotation : — Retd. The Europa (1849), 13 Jur. 856. 

1169. Declarations of helmsman — Not admis- 
sible.] — In a cause of collision, the libel pleaded 
declarations of the helmsman of the ship proceeded 
against: — Held: the declarations could not bo 
pleaded, the helmsman not being the owners’ agent. 
—The Europa (1849), 14 L. T. O. S. 60 ; 13 Jur. 
866. 

1170. Protest — Production — Desirability of.] — 

The rule of the Admlty. Ct. is that in cases of both 
salvage ft collision the protest should always be pro- 
duced for the following reasons : (1 ) because every 
I)rotest ought to be made recenti facto, ft contain an 
account of the transaction when the facts are fresh 
in the memories of the witnesses ; (2 ) the protest is 
made alio intuitu, the first & primary object of the 
protest being ordinarily to found a claim against 
the underwriters for damage done, the object of the 
parties being to state all the facts, ft everything 
which has. happened to the ship, so as to lay the 
foundation of the most extensive claim. — The 
Emma (1844), 2 Win. Rob. 315 ; 3 Notes of Cases, 
114 ; 4 L. T. O. S. 17 ; 8 Jur. 651. 

Annotations Tho Ljubica (1870), 23 L. T. 474. 

Mentd. The Louirtord (1881), 6 P. l3. 60. 

1171. Collision action — How far admis- 

sible.] — In a cause of collision the protest of the 
master of a foreign vessel, which being in distress 
was in tow by the vessel nm foul of, is res inter alios 
acta, ft not admissible evidence where no necessity 
exists. — ^T he Betsey Caines (1826), 2 Hag. Adm. 
28. 

Annotations: — Diatd. The Argeiitino (1888). 13 P. D. 101, 

C. A. Mentd. Remorquago a Hclice v. Bennette, 119111 

1 K. B. 243. 

.] — In collision cases the 

protest ought always to be brought into ct. Ob- 
servations as to the effect given to it in evidence. — 
The Mellona (1846), 10 Jur. 992. 

Annotation : — Refd. Tho Midlothian (1851), 15 Jur. 806. 


PART 111. SECT. 14. StlB-SECT. 3.> 
B (a). 

1167 1. Ship's log-^Impection 


- . I judge .} — Tho right ol tho Judge upon. 

tho hearing of a cause in the Admlty 
^ I Ct. to call for & inspect a ship’s log is 


not taken away by Admlty. Ct, (Ireland) 
Act, 1867 (c. 114), ss. 37, 40.— THE 
Fortuna, p. 197 b, ante. — IR. 
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8ecL 14 . — The hearing: Suh-aed. 3, B. {c), {d) & 
(e) : sub-aecL 4, Jl. cfe ^.] 

1173. Salvage action.] — In salvage cases the 

captain’s protcdst is preferable to affidavit for ascer- 
taining the facts of a case, & ought alwayvS to be 
produced. It is often so made, with a view to 
lound a claim against underwriters, that it supports 
the case of tin; salvors. — The Alexander Branell 
(1841), 7 L. T. 80(5. 

1174. .S'. P. The Ocean, No. 991, ante. 

1175. S. The David (1842), 7 J.. T. 800. 

1176. .S’. J\ The Oape Packet (1850), 7 D. T. 
800. 

1177. Importance of — Report before 

receiver of droits.] — The protest is always an impor- 
tant document. It is the duty of the notary public 
who draws it to make it a jierfect one. 

Koport of the facts taken before the receiver of 
droits, also another important document, should 
also be carefully drawn, ^ the copies be correct. — 
The IIedwig (1858), 1 Ecc. 4fc Ad. 19. 
yl nnotnlimi : - - Apld. The Uaocr (1H74), 30 L. T. 904. 

1178. .]—\Vhore salvage ser- 

vices are rendered to a shii), a protest ought to be 
:Hpeedily not(^d extended after the ship is in safety, 
& it will be l eceived by tiie ct, with great attention. 
—The James McC^ueen (1855), 7 L. T. 8(5(5; 4 
W. U. 91. 

id) Kxddencc as to Lights. 

1179. Affirmative evidence preferred.]— Affirma- 
tive evidence is preferred to negative evidence as to 
lights being lioisted.—THE Hope v. The Reliance 
(1857), 5 L. T. 117. 

1180. N. i*. The Charles v. The Progress 
(1858), 5 L. T. 147. 

1181. Previoui order as to lights — ^Admissible — 
Not conversations as to lights.]— Evidence of an 
ord(5r as to the lights given 12 hours befor<^ (jollision 
is admissible, but not of conversations with respect 
to them. — I'liE Aleppo, No. 1112, ante. 

(c) M Isvcllaneous Points, 

1182. Collision action — Presumption that master 
acted correctly.] —In cases of collision, where evi- 
dence on both sides is conflicting <& nicely balanced, 
the ct. will be guidc^d by the probabilities of the re- 
sf)ective cases which are set up ; a priori the jwe- 
Humj)tion is the master of a vessel would do what 
was right cK: follow the regular & correct course of 
navigation. — ^The Mary Stewart (1844), 2 Wm. 
Rob. 211 ; 2 1.. T. O. S. 875. 

1183. Opinion as to time.] — A mere differ- 

ence of opinion as to time would not throw dis- 
orc'dit on the evidence of a wit.ness in a case of col- 
lision. — The Jde r. The Kron Prins Ernst 
Aucujste (185(5), 0 L. T. 581. 

1184. Opinion as to distance.] — It being im- 
possible to measure distiinces with ])recision at 
night, t he ct. does not bind the witnesses to precise 
W'ords in regard to such particulars. -The Shan- 
non (1842), 1 Wm. Hob. 4(58 ; 0 D. T. 581 ; 7 ,Tur. 
380. S. ('. No. 1802, post. 

1185. Evidence of damage.] — In a collision 

case, the protest is not always the bc^st evidence of 
datnage done, nor arc surveys & bills. The best 
evidence is the testimony of persons wbo ea^v the 
ahii* & the damage done are capable from their 
practical experience in shipping matters of esti- 
mating what damage is necessary to be repaired in 
consequence of the collision & the cost thereof. — 
The Alfred, Nos. 1201, 1397, 1416, 1423, post 

For full amis., see S. (\ No. 1423, post. 


1186. Proof of ownership — ^So described in soli- 
citor’s undertaking to appear.] — In an action 
against the owners of a shifi, it is sufficient primd 
fade evidence of ownership to put in an under- 
taking to apjiear for them given before commence- 
ment of the action by the person who subsequently 
acted as their attorney in defending it, in which he 
describes them as owners, without further i)roof of 
agency. — Marshall v. Cliff (1815), 4 Oami). 133. 

Annotation: — Refd. WaffstolT v. Wilson (1832), 4 B. & Ad. 

339. 

1187. Evidence of nautical opinion — Admissible.] 

— ^Nautical fitnesses may be asked their opinion as 
to the collision being avoidable by care, truth of the 
facts being admitted. — Durnfdrd r. Trattles 
(1843), 6 L. T. 61. 

For full anns. see l^nEADixG. 

1188. — ^ — Not admissible.] — The ct. will not re- 
ceive as evidence the affidavits of persons, profess- 
ing to he skilled in nautical affairs, as to their 
opinion upon any case. — The No (1853), 1 Ecc. & 
Ad. 184. 

1189. General information made use of.] — It is 

the custom of the Admlty. Ct., where general 
information has been acquired in one case, to use 
it in others. — The Rapid (1854), 8 1j. T. 128. 

1190. Private inquiries by court.] — Where a ques- 
tion aros(i in a salvage case as to the nature of the 
ship’s anchorage, the ct., in order to aid its judg- 
ment, Juade private inquiry of persons intimately 
acquainted with the spot having nautical ex- 
perience. — The Harbinger (1852), 8 L. T. (512; 
1(5 Jiir. 729. 

For full aims., see SmrriNc; & Navigation. 

1191. Further evidence required — Transaction 
suspicious — Bottomry.] — In a bottomi'y case, where 
the pleadings & evidence arc so far defective that 
the ct. cannot pitinouiice upon the validity or in- 
validity of the bond, & the transaction is in some 
respects suspicious, it- will direct further evidence 
to be pividuced for its own satisfaction. — The 
Bonaparte (1849), 13 Jur. 1059. 

For full aims., see SiiinuNG & Navkjation. 

1192. Witness not to attend consultation — Col- 
lision.] — It is a rule of the Admlty. Ct. that a 
witness should not attend a prt‘vious consultation 
with proctor <S: coumsel in a collision cause. — The 
Jane Burrow v. The Southampton (1852), 11 
L. T. 159. 

1193. Statements signed by persons on board 
— Collision.] — The obtaining of signatures to 
staUunents from persons who were on a sliip which 
has been lost in a collision while they arc on board 
the other ship, the statements being written by other 
persons, is to be deprecated. In the circuinst.ances 
of the cose: — Held: such statement, though 
signed by the captain, was not to be taken into con- 
sideration. — The Jane v. The Great Eastern 
(1864), Holt, Adm. 167. 

For full aiiu«., see SiiirriNG & Navigation. 

1194. Proof of nationality.] — To prove that a ship 
is a British ship, it is not necessary to produce the 
register or a copy thereof ; it is sufficient to sliow 
orally that she belongs to British owners & carries 
the British flag. — R. v. Allen (1866), 10 Cox, C. C. 
405. 

1195. Registration rebuttable. ] — A ship 's re- 

gister containing a statement of British ownershiji, 
even if by M. 8. Act, 1854 (c. 104), s. 107, made 
primd fade proof of such ownership, may be out- 
weighed by circumstantial evidence to the con- 


PART 111. SECT. 14, SUB SECT. 3. ~ 
B(e). 

1188 i. Evidence of nautical opinion — 
N A admUtihle * — They will not re- 


ceive as evidence depositions of persons 
professing: to lie Hkillod in nautical 
affairs as to their opinion in any case. — 
Thk ATTILA (1879), 5 Q. L. R. 340.— 
CAN. 


a. Value of ship .] — The value of a 
.ship is matter for a shipwrlgrht or other 
skilled witness, rather than for the 
master, to depose to. — T he Rivoli, 
No. 1524 i., po«f.— IR. 
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trary. Sernhle: the sect, does not make the re- 
gister prinid facie proof of disjiuted Britisli nationa- 
lity. — T he Phincess Cha^rlotte (1863), Brown. & 
Lush. 75. 


ScB-sECT. 4 . — Trinity JNFasters. 


A, Since the Judicature Acts, 


1196. Relation of judge & Trinity Masters — Duty 
of judge to follow own opinion.] — If the judgoof the 
ot. below differs from his assessors, he is bound to 
decide in accordance with his own opinion (Brett, 
M.R.).— The Beryl (1884), 9 P. D. 137 ; 53 L. .1. 
P. 75 ; 51 L. T. 554 ; 33 W. R. 191 ; 5 Ast). M. L. 
€. 321,C. A. 


AnnotationH : — Refd. The Oporto, [181)7] P. 249, G. A. 
Mentd. Tlje John Mointyro (1884), 9 P. D. i:ir», G. A.; 
The Dordotrno (1884), 10 1\ 1). (», G. A. ; Tho Theodore 
H. Rand (1887), 12 App. CUis. 217 ; Tho Moinnon (1888), 
59 L. T. 289, G. A. ; Tlio Goto (1889), 14 App. Ca.M. «70 ; 
The Memnon (1889), C2 L. T. 84, H. L. ; iV JMlanoch, 
[1907] P. 170, C. A. 


1197. Trinity Masters present In advisory 

capacity only.] — The assessors in the Adinltv. 
Ct. & the (J. A. wlien trying Admlty. appeals do 
not constitute tlie ct., wliatcver the advice or 
opinion of the assessors may be, the decision of 
the ct. both in fact A law is the decision of the 
judge alone, the assessors being only present to 
assist the ct. with advice on questions of nautical 
ekill, A the ct. cannot be pratecU^d by the opinion 
of the Elder Brethren against responsibility. — T he 
(.’ITY OF Berlin, [1908] P. 110 ; 77 L. J. P. 76 ; 
98 L. T. 298 ; 11 Asp. M. L. C. 4, O. A. 

For full aiinf.., sec Shippino Sc Navkjation. 


1198. Effect of disagreement — Calling in 

third assessor.] — Sernhle : where two assessors dis- 
agree, the ct. can call in a third, A, after submitting 
the evidence already given, have the case re-argued 
before the three assessors. The judgment is that of 
t he judge, A he may decide in accordance with the 
advice of one or more of the assessors or not as he 
thinks fit. — The Philotaxe ( 1877), 37 L. T. 540 ; 3 
Asp. M. L. r. 512. 

1199. Duties of — Inspection & report.] — Where 
^kinity IVlasters are desired to inspect A report to 
the ct., their report is not necessarily confined to 
those matters on which evidence has been given, 
l)ut may include any circumstance in th(;ir opinion 
^iffecting the merits of the case. — The Marathon, 
Nos. 511, 552, ante. 

1200. When not ordered.] — Upon an 

application, before trial, by pltfs. in a damage ac- 
tion for an order for inspection by the Trinity Mas- 
ter of the lights A screens of defts.’ ship, there 
t)eing no suggestion that pltfs. could not obtain evi- 
dence as to the lights in the ordinary way, the ct. 


refused the application. — T he Victor Covace- 
vicu (1885), 10 P. D. 40 ; 54 L. J. P, 48 ; 52 L. T. 
632; 5 Asp. Al, L. O. 417. 

1201. Expert evidence rejected.] — Where the ct. 
is assisted by nautical assessors, evidence of oxf)erts 
on questions of nautical science A skill may properly 
be rejected. — The Sir R chert Peel (1880), 43 

L. T. 364 ; 4 Asp. M. L. C. 321, C. A. 8. C. Nos. 
1222, 164S, post. 

1202. . 1 “Where the Admlty. Ct. is assisted 

b5" Trinity blasters, evidence as to a particular 
course A mode of navigation at a particular place 

I in a dense fog and in a given stat<‘ of the tide is not 
i admissible. — The Kirhy^ Hall ( 1883), 8 P. I). 71 ; 
48 J^. T. 797 ; 5 Asp. M. L. C. 90. 

Annotations : — Apprvd. KolJy r. Isle of isriin Sloam Packet 
Go. (1894), 71 ]j. T. 7J1 ; The Tynwald, [189.3] P. 142 
Mentd. Tlie Pordopnio (1884), 10 l\ P. 0, C. A.; The 
I liCbaiion r. The Ceto (1889), 14 App. Gn8. 070. 

j B. Before the Judicature Acts. 

I 1203. Relation of judge & Trinity Masters.] — The 

i Trinity Masters are merely assessors of the judge 
of the Admlty. Ct. A assist hini with their advice ; 
the sentence is entirely his. — W illiams v. Chap- 
man, No. 1643, post. 

1204. Advice not binding on judge.] — In 

asking the opinion of Trinity Masters it is tin* cus- 
tom of the c<.. to reipicst them to sfifite their reasons 
A explorations. If their explanations are not satJs- 
faciory, the ct. does not take them. — Tiiic Alfred, 
No. 1185, a/dc; Nos. 3 397, 3 416, 3 423, post. 

Atmotai ions 'EM. The Fred (1895), 72 L. T. 1511; The 

Gity of Berlin, (1908J V. 110, (\ A. 

For full unnH., ace S. G. No. J 42.’1, post. 

1205. Advice rejected — If formed on inad- 

missible evidence.] — If the Trinity A1 asters seem 
to liave formed their opinion on parts of the evi- 
dence wliioli are inadmissible, t he ct. will not adopt 
their advice. — The Actason, Nos. 685, 1167, ante. 

1206. Difference of opinion — Function of 

judge.] — duty of Trinity Masters, sitting as as- 
sessors in the Adinltv. Ct., is t(r assist the judge in 
questions of nautical skill. In case of a difference 
of opinion between the judge A tho assessors, the 
judge is not at liberty to act upon any inferences 
which they may draw from the evidence, except 
they accord with his own. It is the duty of the 
judge to decide the case on his own responsibility. — 
The Macjna Ch abta (1871), 25 L. T. 512 ; 1 Asp. 

M. L. C. 153, P. C. 

Annotations:- Consd. The Fred (1895), 72 T^. T. 153. Distd. 
The City of Berlin. [1908] P. 110, G. A. Mentd. OycBBiiig 
r. The Han^^a (1872), 20 L. T. 109. 

1207. S. B. The Vernon (1842), 1 Win. Rob. 
316 ; 1 Not(iS of Cases, 277 ; 6 Jur. 07. 

For full aims., see Siiiriuxu Sc Navigatidn. 

1203. — — Third Trinity Master.] — Tho 

Trinity Masters, having differed in their opinion on 


PART III. SECT. 14, SUB SECT. 4.— A. 

1190 i. Jiel'iiiim of judge <£.* nautical 
aaaes^ra — Duty of judye to follow own 
opinion .^ — Where the sole question in 
whether or not either or Initli vessels 
<'ommltted a breach of re{?ulations, the 
ct. must d(5cide reqrardlcss of the opinion 
of asBessors. Mills v. Armstrong, The 
nernina (1888), 13 App. Gas. 1; Cayzer 
{rriW Y. Catron Co. (1884), 64 L. J. P. 
18, H. L. ; The Kaiser Wilhelm der Orosac 
(1907), 70 L. J, p. 97 : The Harvest 
{}|80), 11 p. D, 90 ; The John O'Scott, 
P. 64 ; Thorogoodx. Bryan P849), 
» Knglzharl v. Farrani, 
1 Q. B. 240; 2’Ae j4rf«focrof ( 1908), 
77 L. J. p. 57 , refd. — B ryce v. apian 

I’AClFic Ry, Go., p. 203, b, post.— CAM. 


1190 ii. 


%] — Whore a case 


Is eminently one to be decided by 
practical seamanship, the judijre in 
Admlty. will adopt tho advice of 
nautical assesHors who sit witli him. — 
The Gharmer v. The Bermcda (1910), 
15 VV. L. K. 132.~-€AN. 

1201 i. Expert evidence rejected.] — In 
an action on a collision certain qiiostions 
were put to a witness, a master, to 
elicit his opinion as to tlie mauagroment 
of the ships, & tlds evidence w’as 
objected to on tho ground that the case 
was one in Admlty. Sc tliat the judge 
should be assisted by a uautieai 
assessor : — Held : tlie preseiw^o of a 
nautical assessor was to dispense with 
nautical evidence as to tiie manage- 
ment of ships. Sc the evidence given on 
this point was inadmissible. 7'he Kirby 
Hall (1883), 8 P. D 71 ; The Assyrian 


(1890), 63 L. T. 91 ; TJte Sir Jtohert Perl 
(1880), 43 L. T. 304 ; The Mary rf- Ann 
(1843), 2 Wm. Hob. 195 ; The Oaze.lle 
(1842), 1 Wm. Ht)l>. 471, refd.— Mon- 
treal H ARBOUR tkiMRS. V. TnE Uni- 
verse (1900), 10 Ex. G. R. 305.— CAN. 

1201 ii. S P. The NAcrouK (1874), 
8 1. L. T. 185. -IR. 

PART in. SECT. 14, SUB-SECT. 4 .- B. 

1204 i, liclation of judge d' nautical 
aasesaora — Advice not binding on judge.] 
— Tho opinion of an assessor Is in tho 
nature of advice only ; Sc the ct., in 
its discretion, may act upon it, or reject 
it, as it may think proper. — The 
American Unio.vv. The Osprey (I860), 
5 Ir. Jur. N. S. 380 (Adm.) ; 10 L. T. 
791.— IR. 
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Sect, 14 . — The hearing : Suh-secL i, B* Sect, IB: 

8uh- aecis* 1 & ^ J 

the facts, will by consent of the parties given have 
to consult a third brother. — This Lauhel & The 
Houghton (1766), Burrell, 323. 

1209. Functions o! Trinity Masters — Expert ad- 
visers.] — Where the ct. requires the attendance of 
Trinity Masters, it is for the purpose of taking their 
opinion upon nautical questions, & then the ct. 
forms its own judgment as to the amount of re- 
muneration in a salvage action.— The Vesper 
The Prinue Frederick William (1858), 8 L. T. 
613. 

1210. S, P, The Edward Alison (1863), 8 L. T. 
613. 

1211. . ] — Trinity Masters are to decide 

questions depending on the rules & practice of navi- 
gation by their own science & experience, & not 
by the affidavits adduced on such points. — The 
(jAZelle (1842), 1 Wm. Rob. 471; 2 Notes of 
Cases, 30 ; 7 Jur. 497. 

Reid. The Kirby Hall (1883), 8 P. D. 71. 

Mentd. The Superior (1849), 6 Notes of Ceases, 607. 

1212. Unusual accident.] — An allega- 

tion that a collision was caused by the chains or any 

art of the furniture of a vessel getting out of order 
y accident, without intervention of storms, & 
when the ship was sailing down the Thames with a 
fair wind, can never be considered by the ct. to be a 
good defence, unless so advised by the Trinity Mas- 
ters.— The Clutiia (1840), 4 L. T. 774. 

1218. Meaning of “ meeting end on.**] 

— The assessors are the best judges of what is 
“ meeting end on.” — The St. Cyran r. The Henry 
(1864), Holt, Adm.72. 

1214. — — Inability to decide — Evidence 

evenly balanced.] — In cross-actions for collision in 
which the evidence was so balanced that neither the 
Trinity Masters nor the ct. could decide which ves- 
sel was to blame both actions were dismissed. — 
The Maid of Auckland (1848), 0 Notes of Cases, 
240. 

For full aiiiiH., SiiirriNO & Navigation. 

1215. Inspection of ship.] — The ct. has 

power under Admlty. Ct. Act, 1861 (c. 10), s. 18, 
to order an inspection of a vessel by Trinity Masters, 
A will direct that they be attended by the proctors 
& a viewer on behalf of each party. — The Ger- 
mania (1868), 37 li. J. Adm. 59 ; 19 L. T. 20 ; 3 
Mar. L. C. 140. 

For full anuH., see .SiiirpiNa & Navigation. 

1216. When called in — Salvage cases.] — As a 

general rule the ct. will not call in the assistance of 
Trinity Masters on counsel’s suggestion in salvage 
cases, unless both parties accede to this, or the ct. 
sees very great nautical difficulties. Application 
should be made to the ct. for the assistance of the 
Trinity Masters where there are questions requiring 
as much nautical knowledge & as difllcult as many 
which arise in collision cases. — The James Dixon 
(1860), 2 L. T. 696. 

1217. S . P. The Emmy (1848), 3 L. T. 123. 

1218. Not called In — Question on pleading.] — An 
application for the attendance of Trinity Masteis as 
to the admissibility of a plea, namely, to show that 
as a matter of nautical experience the account of 
the collision pleaded was impossible, was refused. 
—The Vargas (1851), 3 L. T. 123 ; 16 Jur. 710. 

1219. Expert evidence excluded.}— There may be 
cases in which it is desirable to have the affidavits 
of persons possessed of local knowledge, to instruct 
the mind of the ct., in cases where Trinity Masters 
do not attend ; when they attend the necessity for 
affidavits of that kind is supciseded. — ^T he Nimrod 
(1850), 7 Notes of Cases, 570 ; 14 Jur. 942. 

1220. .] — In salvage causes the ct., when 


it has the assistance of Trinity Masters, will 
not be guided by the opinions of witnesses skilled in 
nautical matters. — The Magdalen (1861), 31 L. J. 
P. M. &; A. 22 ; 5 L. T. 807 ; 1 Mar. L. C. 189. 

1221. .] — In a cause of damage where the 

ct. is assisted by Trinity Masters evidence will 
not be received on a mixed question of law & nauti- 
cal skill. — The Earl Spencer (1876), L. E. 4 A. 
& E. 431 ; 23 W. R. 661 ; affd. 33 L. T. 235 P. C. 

Atinolaiion .‘—’ Reid * The Qty of Brooklyn (1876), 1 P. D. 

277 n. 

1222. .] — Where the ct. is assisted by nau- 

tical assessors evidence of experts on questions of 
nautical science & skill may properly be rejected. — 
The Sir Robert Peel, No. 1201, ante; No. 1648, 
post. 


Sect. 15.— DECREE. 

Sub-sect. 1. — Since the Judicature Acts. 

1223. Agreement — When filed, equivalent to de- 
cree.] — Defts.’ vessel came into collision with & 
sank another vessel carrying cargo belonging to 
pltfs. Actions were commenced by pltfs. & by the 
owners of the carrying vessel, but in the action be- 
tween the latter & defts.’ vessel the parties filed in 
the registry an agreement to a decree that both 
vessels were to blame, & for the usual reference as 
to damages. Defts. then brought an action for 
limitation of their liability, & paid into ct. the 
amount of their liability under M. S. Acts. The 
usual decree was made for limitation of liability & 
the staying of pltfs.’ action : — Held : (1 ) the agree- 
ment between the owners of the two vessels having 
been filed in f-1 e registry w'as, under R. 8. C., O. 52, 
r. 23, equivalent to a decree of the ct. ; (2) the 
owners of the carrying vessel were not entitled to 
have such agreement rescinded for the purpose of 
proving against the fund in ct. for more than half 
the damage sustained by them. — The Karo (1887 ), 
13 P. D. 24 ; 57 L. J. P. 8 ; 58 L. T. 188 ; 6 Asp. 
M. L. C. 245. 8. C. No. 911, ante; No. 1494, 
post. 

A nnotaiioii : — ApW. The Dnimlauriff (1910), 79 L. J. P. 100. 

C. A. 

1224. Judgment by consent — No rescission by 
consent.] — In an action for damages by collision be- 
tween the owners of the A. & the B., the ct., by con- 
sent of the parties, made a decree dismissing the 
action. Subsequently another action was brought 
by the owners of the cai*go on the A. against the B. 
in respect of same collision, & the ct. found both 
vessels to blame. The owners of the B. commenced 
an action against the owners of cai^o on the A. for 
the purpose of limiting their liability in respect of 
all claims arising out of this collision, & paid the 
amount of their statutory liability into ct. Subse- 
q^uently, again by consent of the owners of the A. 
the B., the assistant registrar rescinded the decree 
by consent in the first action, & the owners of the 
A . brought in a claim in the limitation action against 
the fund in ct. The registrar held such claim to be 
inadmissible. On motion to confinn the report : — 
Held : (1) the report should be confirmed, as the 
owners of the A. & the B, could not by consent 
rescind the decree of the ct. ; (2 ) the decree by con- 
sent was a bar to a claim against the fund in ct., as it 
estopped the owners of the A. from bringing any 
further action against the B. — ^The Bellcaibn 
( 1885), 10 P. D. 161 ; 55 L. J. P. 3; 63 L. T. 
686 ; 34 W. R. 65 ; 5 Asp. M. L. C. 603, C. A. 

u4nnoea«on« .-—Dlfta. The Ardandhu (1886), 11 P. D. 40. 

C. A. ; The Kronprinz tr. The Kronpriuz (1887), 12 Apjp. 

Cas. 256. FoUd. Hammond v. Schofield. [1891] 1 Q. iL 
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1225« Variation of deeroe — ^Power of court — Con- 
ditions of exercise,] — ^The ct. has power to rehear 
causes & in its discretion to vary its decrees in cases 
where it has proceeded on a mistake ; but this 
power ought to be exercised rarely & with great 
caution, for otherwise much inconvenience 
uncertainty would ensue (Bruce, J.). — The Georo, 
No. 779, ante. 

For full anns., see S. C. No. 779, ante. 

. 1226, Not where failure to apply for special 

costs.]— ;■ Where an order has been made for judg- 
ment with costs, & that order has been drawn up, 
the ct. has no power to alter its decree by subse- 
quently allowing special costs. — The Turret 
Court (1901), 84 L. T. 331 ; 17 T, L. R. 339 ; 9 
Asp. M. L. C. 162. S. C. No. 1523, post 


Sub-sect. 2. — Before the Judicature Acts. 


1227. Decree — ^Final, though reference to regis- 
trar.] — Where, in an action of damage to cargo, the 
ct. condemns the ship, pronounces for the damage, 
& directs a reference to the registrar & merchants to 
ascertain the amount of damage, the decree of the 
ct. is final. — ^Thb Saracen, Nos. 61, 650, ante; 
No. 1491, post 


For full unnH., see S. C. No. 650, ante. 

1228. Variation of decree — ^Error due to defective 
information.] — The Admlty. Ct. possesses the same 
discretionary power of varjdng its decrees as is pos- 
sessed by other cts. of England. Such variation 
should be conOned to an alteration of an error 
arising from defect of knowledge or information 
upon a particular point in the case, & the error must 
be brought to the ct.’s attention with the utmost 
possible diligence. The Monarch (1839), 1 Wm. 
llob. 21. iMd 


Annotaiions: — ^Apld. DyBart v. Dysart (1847), 1 Bob. Kcol. 
107, 470, 543 ; Tho Markland (1871), L. R. 3 A. & E. 340. 
Conid. The Goopm:, [1894] P. 330. Reid. The Orient (1869), 
39 L. J. Adm. 10. 


1229. Mistake.] — Salvage services having 

been rendered to a ship laden with cargo, a salvage 
suit was instituted against ship, freight, & cargo. 
Separate appearances were entered on behalf of 
the owner of the ship the owner of the car^. 
The owner of the cargo hied an affidavit of value 
stating the value of the cargo, & the owner of the 
ship filed an affidavit of value stating the value of 
the ship & freight. At the hearing the ct., taking 
these values as accurate, by its decree awarded to 
the salvors a certain sum as salvage Some time 
afterwards the owner of the car^ discovered that 
he had by mistake included in his valuation of the 
cargo the value of the freight, & that the freight 
was of more value than appeared by the affidavit of 
value filed on behalf of the owner of tho ship, & he 
made application to the ct. to reduce the value of 
the cargo, &; to reduce the amount it had previously 
decreed as salvage. On the mistake being proved : 
— Held : the ct. had power to correct the mistake &. 
to make the necessary alterations in the decree. — 
The James Armstrong (1375), L. R. 4 A. & E. 
380 ; 33 L. T. 390 ; 3 Asp. M. L. C. 46. 

Annotation ApW. Tho Georg, [1894] P. 330. 


1230. 


Delay.] — To entitle a party to 


amend an error in a decree, the mistake should bo 
brought to the notice of the ct. with the utmost 

r issible diligence. An application to alter a decree 
months after it was made was rejected. — The 
Orient (1869), 39 L. J. Adm. 10 ; 21 L. T. 762. 

1231. Not in favour of different parties.] — 

After a restitution in aolidum to a house of trade in 
America, a prayer by the assignees of one partner 
become bkpt. in England, for severance of his 
share & payment to them, was refused. The ct. in 
such case is functus officio, but it would be other- 
wise if at the proceedings Uie whole claim had been 
made on behalf of the house in America, three- 
fourths had been restored as claimed, & the 
fourth share had been bkpt.’s, & claimed by the 
assignees. — The Jefferson (1799), 1 Ch. Rob. 
325. 


1232. Decrees by consent.] — Final as well as 
interlocutory decrees & orders may be obtained in 
the Admlty. Ct. by consent, without an order of the 


part hi. sect. is. sub-sect. i. 

1226 i. Variation of decree — Error due 
to defective information.] — A ship having 
l)eeu picked up doreJict & brought into 
port, tho values of ship & cargo wore 
appraised by competent persons, in 
whoso estimate the proctors for both 
salvors &: owners acquiesced, at 99,000, 
& an award was made. Subsequently 
the proctors for tho owners of tho vessel 
obtaino<| a rule to sot aside tho judg- 
ment & award of salvage on the ground 
that their acquiesoenoe in the appraise- 
ment had been given under a mis- 
apprehension. Tho appraisement had 
not been made at the instance of the 
ot. The owners refused to pay the 
amount awarded, thereby rendering a 
sale n6oe88€u*y. & It appearing that a 
sum far less than the appeuisoment 
would be realised at such sale, & that 
the award would be excessive & imjust. 
the ct. set aside its judgment t!c ordered 
a sale to be had. At the sale the vessel 
realised only 94,128, instead of 
as had been appraised : — Held : 
the decree should be re-opened. & tho 
t-**® 91,128 & not the 
99,000 as the basis of its award of 
salvage. Rato of allowances for chargee 
dctormlned. Where an appraisement is 
ordered by the ct. at the mstaace of the 
salvom, with a view to a decree. Sc has 
duly made by reliable parties, tho 
Si' not alJow it to be questioned. — 
CAN <1881). Y. A. D. 228.- 


1226 a- 


- Mistake .} — ^A ship aban- 


doned Sc towed into port was valued at 
98,300, but afterwards it was discovered 
that the appraisement should have 
been construed to make the total value 
only 97,500 : — Held : although csounsel 
had acquiesced in the appraisement & 
decree until the error was discovered, 
yet relief might be applied for & the 
decree re-opened & award made upon 
tho basis of 97,500. 

The exercise of authority to re-open 
a decree should he used with the greatest 
caution. Tho limit is to make such 
alteration of an error arising from defect 
of knowledge or information upon a 
particular point, as tho justice of the 
case requires. It must bo an error 
instantly noticed Sc brought to tho 
attention of the ot. with the utmost 
diligence. — ^T hk Royal ARCii (1881), 
y. A. D. 260.— CAN. 

1225 iii. Application by parties 

not represented in conjoined actions in 
which decree obtained.] — In conjoined 
actions for damages for collision in 
which both ships were found to blame, 
tho owners of the A. obtained against 
the owners of the O. decree for a sum 
which exceeded their total liability as 
limited by M. S. Act, 1894 (o. 60), 
s. 503. Tho owners of the O. having 
presented under that Act a petition for 
limitation of liability Sc for distribution, 
the owners of the A. claimed to rank 
for the sum in their decree ; the owners 
of the A.*s cargo, however, having 
appeared & put in a claim, sought to 
have such decree opened up, maintain- 
ing that the value of the A. had been 


overstated & hud not been contested 
by the owners of tho O. because they 
had had little or no luterest so to do. 
but that the finding of such value oould 
not bo binding on them when they 
were not reprosentod in the actions : — 
Held : the owners of the A. w'ero bound 
to try again in tho }>ctition the amount 
of their claim. — Van Euok & ZooN v. 
Sqmeuville: (1906), 43 Sc. L. U. 841 ; 
14 S. L. T. 316 ; 8 F. 22. H. L. ; sub 
mm. Olga v. Anulia (Owners) (1905), 
12 S. L. T. 812 ; 7 F. 739.~SCOT. 

b. Judgment — Antedating — Death of 
party.] — In a collision action, when one 
of the parties died after the argiunout, 
but lioforo judgment, tho Judgment 
was antedated. — Bryce v. Canadian 
Pacific Ry. Co. (1908), 8 W. L. R. 
230 ; 13 B. C. R. 446.— CAN. 


PART III. SECT. 16. SUB-SECT. 2. 

1228 1. Variation of decree.] — The ct. 
will, upon motion, Sc after time for 
appeal nos elapsed, review its definitive 
sentence, & hear an application made 
by tbo promovents for a new distribu- 
tion of tho sum awarded as salvage 
amongst tho salvors. Although the 
ct- might, perhaps, have made a different 
distribution of tho salvage awarded at 
the hearing, if fully cognisant of all the 
facts, it will not, upon motion, alter 
its original distrlbuUon, unless under 
pressure of most peculiar circumstances, 
—The Jane (1850), 5 Ir. Jur. O. S* 
226 (Adm.).— IR, 
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SecU 15. — Decree: Suh-sect. 2. *S'ec/. 16: Sub-sects, 

1 < fc2 .1 

^dge in person, but the consent must be express. — 
The Buenos Ayres (1869), 17 W. K. 627. 

1233. No rescission where fuii knowiedge.] — 
Whore deft, in adequate possession of the facts has 
given his consent to a decree of the ct., pronouncing 
for the validity of a bottomry bond, the ct. will not 
rescind the decree, though the faetjs might possibly 
raise a valid defence, according to a decision pro- 
nounced subsequent to the decree. — The Glen- 
BURN (1803), Brown. & Lush. 62 ; 11 W. li. 085. 


Sect. 16.— COSTS. 

See, generally. Practice & I^rocedure ; Solici- 
tors. 

Sub-sect. 1. — Ix General. 

1234. General rule.] — The party who fails in any 
suit, except in very peculiar circumstances, should 
imy the whole of the costs, not as a punishment, but 
upon the principle of indemnification to the party 
sued, who has been put to the expense of a suit 
commenced without suilicient ground in fact or in 
law to warrant its institution. — The Christina 
(1844), 3 L. T. O. S. 20 ; 8 .fur. 321. 

1236. .] — The Monkseaton, Nos. 1083, 

1093, po«/. 

1236. Costs increased by defendant's con- 

duct.] — Defts. having oecasioiK^d great d(day & 
■extra expense, so that the amount in which the 
action had been (uitered proved insufliciont to 
•cover the amount pronounced to be din^ to pltf. 
with his costs of suit, the ct. ordered that tlieship 
should not Ije released from arrest until payment 
of pltf.’s claim k costs sliould have been made. — 
The Helen (1800), 14 W, li, 502. 

1237. — ^Applicable to preliminary objection.] 
— On an objection to t he pleadings, the (mention for 
decision involved the whole case : — Held : the 
unsuccessful party must be condemned in costs. — 
The Tigress, No. 500, anfc. 

For full anus., fire 8. C. No. 5(50, anfe. 

1238. Costs — Not necessarily following event.] — 

There is no rule in the Admlty. Ct. to give costs to a 
party succeeding in a cause of possession. A ques- 
tion of costs depends on the merits of the case. 

Wliere the ])arties to a cause of possession agreed, 
after bail given, that proceedings should be discon- 
tiniK^d, the costs in the Admlty. Ct. should abide 
the event of a trial at law, if the rule in the above ct. 
>vas to ^ive costs to a iiarty succeeding in a cause of 
possession ; — Held : (1) there was no such rule in 
the Admlty, Ct. ; (2) the Admlty. proceedings 
must be dismissed without costs. — The Partridge 
<1822), 1 Hag. Adm. 81. 

1239. Successful party— When not entitled to 
oosts — Conduct.] — A successful party is entitled to 
costs generally subject to the exception of any costs 
incurred for matters unnecc'ssarily inti*oduced by 
him. — The Apollo, Nos. 202. 225, 239, anfe. 

1240. .] — Where the conduct of 

the bondholder was such as to give reasonable 


ground for suspicion, & to justify the opposition 
to payment of a bond, the ct., although it pro- 
nounced for the bond, made no order as to costs. — 
The Ocean, No. 1406, post. 

1241. .] — The St. Laurence, 

No. 1320, 2 )ost. 

1242. .] — The Catalina, No. 

1321, post. 

1243. .] — In a collision suit pltf. 

entered the action & took bail for £250. I'ltf. suc- 
ceeded. It subsequently appeared the damage & 
costs amounted to more than £250. Deft., however, 
tendered £250. The ct., at the petition of plt.’s 
proctor, decreed deft, personally liable for the re- 
mainder of pltf.’s costs, deft, having unnecessarily 
compelled pltf. to proceed by the more expensive 
mode of “ plea & proof ” instead of “ act on peti- 
tion.” — The Temiscouata (1855), 2 Ecc. & Ad. 
208; 1 Jur. N. S. 479. 

1244. .] — If a master suing for 

wages & disbursements fails to furnish accounts 
before bringing his suit, he is not entitled to his 
costs. — The Fleur de Lis (1806), L. K. 1 A. & E. 
49; 12 Jur. 379. 

1245. .] — The Susannah, No. 

1345. post. 

1246. .] — The Yan Yean, No. 

1323, post. 

For full anus., see S. C. No. 1323, j)os/. 

1247. .] — The Capklla, No. 

1321, ])osf. 

1248. New point of law.] — Costs were 

not allowed in the Admlty. Ct. when a qut^stion of 
law was decided for the first time, & that on a 
matter of difficulty. — The Princess Boyal, Nos. 
375, 510, 554, anfe. 

Fur full anus., see 8. C. No. 375, ante. 

1249. S. P. The Fortitude, No. 247, ante. 
Anuolufion Rofd. r. Potts (1353), 1 C. L. P. 070. 

1250. .] — ^A monition extracted by 

a bondholder called upon P., secretary of the E. A W. 
India Dock Co., to bring in certain deposits lodged 
in his hands by the consignees of the cargo of ac- 
count of freight. P. prayed to be heard on his 
petition as to the construction of 3 & 4 Will, 4, c. 57, 
s. 47. Fpon the petition being subsequently 
abandoned, & the freight bi*ought in, P. was dLs- 
missed, but without costs, the question being 
prhnw impressionis. — The Lord Auckland (1844), 
2 Win. Rob. 301 ; 3 Notes of Cases, 95 ; 3 L. T. O. S. 
223; 8Jur. 478. 

Amiotation Distd. The Kalcteu (1914), 30 T. L. 11. 572, 

1». D. 

1251. .] — Where a collision oc- 

curred between two British vessels in Dutch inland 
waters; — Held: (1) the ct. had jurisdiction; (2) 
the question being novel, no costs should be given. 
— The Diana, No. 485, ante, 

Annotoiinns Consd. The Sylph (1867), L. R. 2 A. & E. 24- 

Apld. H. V. City of Loudon Court Judge (1882), 8 Q. B. D- 

oifo. 

1252. Ignorance of law — ^Seaman.] — In 

a suit for wages, the owners, having pleaded deser- 
tion of the mariner from another vessel, & payment 
of his wages into Greenwich Hospital , under 4 G eo. 4, 
c. 25, s. 11, &; the suit having been dismissed, costs 


PART III. SECT. 16, SUB JECT. 1. 

1238 i. Costs --Xot necejisarilf/ follow- 
ing event ,] — The dlHoretlon given to a 
judge under the Admlty. jurisdiction 
of the ot. is exactly the same as a judge 
in an ordinary action where the 
costs follow the result. — The Rose 
Caset, Coastal S,8. Co, v. M('Giu-:oor 
S.S. Co. (1 900), 1 8 L. IX, N, Z. C63.— N.2. 



1238 iii. Action of account he- i 

tween co-owners — Adoption of rule in 
partnership actions ,] — In actions of j 
account between oo-owuers the rule as ' 
to incidence of costs follo^'cd by cts. of 
law 111 partnership actions may be 
adopted lu an Admlty. ct., 6c where 
there is a deficiency of assets the ct. 
may order costs of the proceedings to 
be borne equally by the co-owmers. — 
Stdlky V . The Dominion, Sidley r. 


The Arctic (1890), 5 Ex. C. 11, 190.— 

CAN. 

1239 i. Successful party — When not 
entitled to costs — Conduct ,] — Although 
pltf. falls in his action, if the defence is 
so misleading as to invite unnecessary 
controversy, & prolong the trial, the 
ct. will make no order as to costa. — 
McArthur v. The Johnson (1913), 18 
B. C. R. 94.— CAN. 
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were not awarded because there might be ignorance 
of the law in the mariner, &, although the owners 
were aggrieved by the proceedings, it would not be 
an effectual relief to them to decree costs against a 
mariner who would probably not be in a condition 
to pay them. — ^T he Vibilia (1829), 2 Hag. Adm. 
228. 

1253 . Forel|:n party.] — A bond 

given at Buenos Ayres on a ship & freight for the 
voyage to England to pay a general average con- 
tribution due upon adjustment from the shii> to 
the outward cargo was iironounced against, but 
without costs, the evidence showing that the ad- 
justment of the average at Buenos Ayres was a 
correct mode of proceeding & had the master’s 
entire sanction, & that the transaction was fair & 
just, as it passed mider the eye of the British 
consul, & that tiie consignees were really creditors, 
tVe in seeking to protect themselves by means of a 
bottomry bond they erred only in a misappre- 
hension of English law, of which they could have 
liad little knowledge. — The North Star (18(10), 
Lush. 45 ; 29 L. J. P. M. & A. 73 ; 2 L. T. 264. 
8. 0. Nos. 314, 056, ante. 

Aii'nofaiions : — Distd. The Edmond (18(il), LiikIi. 211. 

Consd. The Galom (1803). Brown. & Inisli. 107, P. C. ; 

The Karmik (1808), L. 11. 2 A. ik. E. 280. Mentd. The 

Darinj? (1808), L. K. 2 A. & E. 200. 

1254. Motion — Costs of consenting party — Not al- 
lowed where not prejudiced.}— The ct. will not give 
the costs of appearing to consent to a motion where 
the party so appearing is not prejudiced by the 
motion. — The Achilles (1871), 25 L. T. 605; 1 
As}). M. L. C. 165. 

1255. Jurisdiction of court cannot be disputed.] — 

The jurisdiction of the ct. cannot be disputed in a 
question of costs after the litigated question has 
been determined by the ct. — T^he Audacious v. 
The Argo (1856), 8 L. T. 612 ; SMpjnnft (Jazetle, 
May 24, 


Sub-sect. 2. — General Liability for Costs. 

1256. Several parties — Each liable.] — Where 
a decree for costs has been pronounced against 
several parties, it may be followed out against any 
one of them sei)arately. — The Wilhelmine 
(Whilelmine), No. 092, ante; Nos. 1266, 1509, 

'pOift. 

For full aims., sec S. C. No. 131, ante, 

1257. Extent of liability — Not limited to value of 
ship.]— A vessel was sold under a decree of the ct. 
in a cause of damage, the proceeds proved insuffi- 
cient, & no bail had been given. The owner of the 
vessel was personally condemned in payment of 
costs. — The John Dunn (1840), 1 Win. Itob. 159. 
Annotation: — Consd. The Dictator, [1892] P. 304. 

1258. .] — In a suit in the Admlty. for 

compensation for damage by collision, deft., the | 
owner of the vessel, appeared & contested his 
liability ; he did not release the vessel, which had | 
been arrested, by giving bail, but allowed it to re- 
main under arrest to answer the suit ; — Held : the 
Admlty. Ct. had jurisdiction to give costs beyond | 
the araoimt of the value of the vessel & freight, not- ! 
withstanding 53 Geo. 3, c. 159. — Ex i). Bayne | 
(1841), 1 Q. B. 982; 1 Gal. & Dav. 374 ; 10 L. J. 
Q. B. 354 ; 5 L. T. 185 ; 113 E. B. 1409. 

Annotation: — ^Refd. Stoomvaart Maalschappy Nederland r. 
Peninsular & Oriental Steam Navigation Co. (1882), 7 
App. Cas. 795. 

1259. Not limited to amount of bail.] — In a 

collision suit bail was taken from a shipowner for 
damages expenses in £250, which was not the full 
value of the property, dc the damages & costs were 


found to* exceed that sum : the shipowner having 
compelled pltf. to proceed fay an expensive process 
of “ plea & proof ” instead of “ act on petition ” : — 
Held: the shipowner was liable in a further sum to 
cover the costs. — The Lawrence v. The Temis- 
COUATA (1855), 2 Ecc. & Ad. 208 ; 3 L. T. 419 ; 1 
Jur. N. S. 479. 

Annotations: — Refd. The Hero (18(10), Brown. & Lush. 447 I 
The Freedom (1871), L. H. 3 A. & E. 495; The Dictator, 
[1802] P. 304. 

1260. Crown — Rule as to costs.] — Tlie Crown 
cannot be condemned in costs. — The Duke ov 
Sussex (1841), 1 Wm. Bob. 270 ; 1 Notes of Cases, 
161. 

Eee, notv, Crown Suits Act, 1855 (c. 90). 

Annotations .‘- Consd. The Lcda (18(>3), Brown. & Lush. 19. 
Mentd. The Friends (1843), 2 Notes of Cases. 92 ; The Duke 
of Manchester (1840), 4 Notes of Cases, 575: The Gipsey 
King (1847), 5 Notes of Cases, 282; Tl»e CJiristimi (1848),. 
0 Notes of Cases, 1; The Hand of ITovideace (iS.'iO), 
Sw. 107 ; The Energy (1870). L. R. 3 A. & E. 48 ; The 
Mary (1879), 5 P. 1). 14. 

1261. Co-plaintiffs.] — In a case of 

damage instituted on behalf of the Queen in her 
office of Admlty., &; of the commander & crew 
of one of II. M. ships, against a private shipowner, 
the ct., on a finding for deft., declined to condemn 
the Crown in costs, but condemned the commander 
& crew to pay the whole of the costs. 

Crown Suits Act. 1855 (c. 90), authorising 
costs to be given to or against the Crown, applies 
only to proceedings in which the A.-G. or Lord 
Advocate is a party. Co-pltfs. are s('verally liable 
to the whole of the costs.^ — ^J’hk Leda (1863), 
Brown. & Lush. 19 ; 32 L. J. V. M. A. 58 ; 7 
L. T. 864 ; 9 Jur. N. S. 208; 11 W. B. 302; 1 
Mar. L. C. 298. 

Annotations : — Reid. Mersey Dr eks & Harbour Board r. 
Turner, [1893] A. C. 4C8 ; Tho Broadinuyne, 1191(;| J*. 
G4,C. A. 

1262. Motion by Crown to stay proceed- 

ings.] — Where a motion was made by tlic Crown 
asking that tho writ & all subsequent proceedings 
in a savage action in rem should he set aside so long 

, as the salved ship remained in tho service of the 
I Crown, an order was obtained that/ all further 
! proceedings in the act ion with a view to the arrest 
; or detention of the ship should he stayed so long as 
I the vessel remained under requisit ion in the service 
I of the Crown : — Held : there would he no order as 
I to costs, as the intervention was dir(‘ct. on behalf of 
' the Crown, ^ not through the Lords (bmrs. of tho 
Admlty. so that Admlty. Suits Act, 1868 (c. 78), 
did not apply. — The Broadmayne, Nos. 69, 131, 
705, ante. 

For full uiuiH., see C. No. 1200, 2 tost. , 

! 1263. H.M. ship — Costs given against.] — Costs 

I will be given against a Queen’s sliif) when pro- 
! nounced in fault. — II.M.S. Swallow (1856), Sw. 30. 

Annotatwns :■ — Expld. The Lt*da (1803), Brown, ik Luwh. 19. 
Mentd. The Thomas A. Scott (1804 ), 11) L. T. 720. 

1264. Proceedings instituted without authority — 
Nominal party not liable.] — A claim for salvage had 
been dismissed with costs : — Held : one of the 
parties, in whos<^ name the suit was brought, who,, 
if the claim had been successful, might have been 
entitled to share in the salvage remuneration, was 
not liable for the costs, the suit having been insti- 
tuted without his privity or knowledge. — The Wtl- 
HELMINE U842), 2 Notes of Cases, 19 ; 7 Jur. 134. 

I 1265. Unless ratified.] — Where a 

' shipowner applied to the ct. to set aside an order 
condemning him in the costs of unsuccessful legal 
proceedings taken on his behalf by the managing 
owner, on the ground that tho proceedings had 
been instituted without his knowledge, consent, 
or ratification, & the first intimation he had of the 
proceeding was a notice received about a month 
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Admiealty. 


Sect. 16. — Coats: Sub-aecta 2 <fc 3, A. B. (a) & 
( b) ; ayb-aect, 4, A, 

previous to the present application condemning 
him in the costs of such proceeding, the ct. refused 
to grant the application, as it did not appear that 
applt., thougn he had no knowledge of the insti- 
tuUon of, was not aware of the pendency of , the pro- 
ceedings, & because he had not at once a.pplied to the 
ct, on becoming aware of the proceedings, instead 
of delaying to take any st^s tor over a month. — 
The Bellcairn (1880), 64 L. T. 644 ; 6 Asp. 
M. L. C. 683. 

1266. Proctor personally liable.] — proctor 

of the Admlty. Ct. will be personally condemned in 
the costs of the suit for not setting forth the names 
of the parties for whom he aiipeared when directed 
so to do by a decree of the ct. — The Whilelmine 
(WlLHELMiNE) (1842), 1 Wm. Rob. 336; 2 Notes 
of Cases, 213 ; 7 Jur. 331. S. C. Nos. 692, 1266, 
ante; No. 1509, pos^ 


Annotation: — Conid. The Euxlnc (1871), L. R. 4 P. C. 8, 

C. A. 

1267. Unnecessary costs — ^Proctor personally 
liable.]— Where cosfe have been created by intro- 
duction of much matter foreign to the real & 
natural merits of the case as between the parties, 
the ct, will condemn in costs the proctor who has 
introduced irrelevant matter & an uncandid repre- 
sentation that has created the necessity of all that 
followed in contradiction. — The Frederick 
(1823),! Hag. Adm. 211. S. C. No. 1012, ante. 


Hub-sect. 3. — Costs arising out of Arrest. 

A. Since the Judicature Acta. 

1268. Commission on bail— Not recoverable as costs 
— Damages.] — ^A successful deft, in an action inrem, 
where the action is decided in his favour or dis- 
continued, cannot recover as costs the commission 
paid by him for bail to release his ship from arrest, 
though he may in some instances, where the arrest 
is made maid fide or with gross negligence, recover it 
as damages. — The Collingrove, The Numida 
( 1886), 10 P. 1). 168 ; 54 L. J. P. 78 ; 53 L. T. 681 ; 
34 W. R. 166 ; 5 Asp. M. L. C. 483. S. C. No. 710, 
ante. 

1269. Bail fees— Allowed, if bail excessive.]— ;A 

s.s. ran into another moored alongside a wharf in 
the Thames, doing damage to the moored vessel & 
breaking her adrift. The vessel which had been 
moored damaged others after she was broken 
adrift. In an action for damage brought by the 
owners of the vessel broken adrift they demanded 
bail in £10,000, but ultimately reduced their de- 
mand to £9,000. The question of liability having 
been fought & determined in favour of pltfs., 
they filed a claim in the registry amounting to 
£3,451 13«. 5ci. Defts. tendered £3,100, which was 
accepted by pltfs. On a motion by defts. that pltfs. 
should bear the cost of the excessive bail fees ; — 
Held: (1) the bail demanded was excessive; (2) 
pltfs. must bear the cost of the fees for the bail 
demanded above £6,000. — The Princesse Marie 
Jos]4 (1913), 109 L. T, 826; 29 T. L. R. 678; 12 
Asp. M. L. 0. 360. 


B. Before the Judicature Acts. 

{a) In General. 

1270. Costs of arrest — ^Effect of admission of liabi- 

lity.}— The payment of wages after arrest of the 
ship is an admission of the justice of the claim. So 
renders the owners liable to expenses of the warrant 
So arrest. — The Thomas Handford (1827), 2 Hag. 
Adm. 41 n. 

1271. Not recoverable — ^Detention fees — ^Arrest at * 
outport.] — ^Where a vessel is arrested in an outport 
So not by the marshal of the ct., the detention fees 
are to be paid by the arresting party, though suc- 
cessful in the cause. — The North American 
No. 1399, post. 

1272. Possession fees — Second arrest in 

transferred action.] — Where a ship, already under 
arrest of the Admlty. Ct., is arrested in an Admlty. 
cause instituted in a cty ct., pltfs. knowing of the 
previous arrest. So that cause is afterwards trans- 
ferred to the High Ct., the possession fees charged 
by the high bailiff in respect of the cty. ct. arrest 
will not be allowed by the High Ct. upon taxation 
of pltfs.' costs. — The Rio Lima (1873), L. R. 4 A. 

So E. 157 ; 43 L. J. Adm. 4 ; 29 L. T. 517 ; 22 
W. R. 303 ; 2 Asp. M. L. C. 143. 

Annotation : — Reid. The Montrosa, [1917] P. 1. 


(b) Costs of Appraisement. 

1273. Salvors — When entitled to costs.] — Salvors 
are entitled to costs of a commission of appraise- 
ment where there is a substantial difference between 
the appraised value So that stated by defts. — 
The Paul (1866), L. R. 1 A. & E. 57 ; 35 L. J. 
Adm. 16 ; 14 L. T. 192 ; 2 Mar. L. C. 326. 

1274. .] — The value of the ship as ap- 

praised by the officer of the ct. was less & of the 
cargo more than the values tendered by defts. The 
ct. condemned defts. in costs of the appraisement. 
—The Magdalen (1861), 6 L. T. 692 ; 1 Mar. 
L. C. 183. 

1275. When liable for costs.] — In cases of 

salvage the ct. is disposed to discountenance the 
taking out of a commission of appraisement. Where 
the value of the vessel is disputed, So a commission 
taken out, unless there be a great disparity between 
the value slated by the owners So the actual value, 
the party taking out the commission will be liable 
to costs of the appraisement, — The Perhian (1842), 
1 Wm. Rob. 327 ; 1 Notes of Cases, 304 ; 8 L. T. 
612. 

Annotation : — Folld. Tho Glasgow Packet (1843), 8 Jur, 67. 

1276. S. P. The Sarah, No. 794, ante. W ^ ( 

1277. S. P. The Julia v. The Commodore 
(1853), 3 L. T. 218. 

1278. When costs are costs in cause.] — The 

owner of a ship arrested in a damage suit alleged 
the value of the ship to bo one-fifteenth loss than it 
was afterwards shown to be upon a commission of 
appraisement obtained by pltfs.; the amount 
claimed by pltfs. was loss than the sum for which 
the owners were willing to give security ; but, 
assuming the claim to be sustained, the costs would 
extend the claim greatly beyond that sum. On a 
motion by pltfs, to condemn defts. in costs of the 
appraisement : — Held : the proper order was that 
costs should be costs in the cause. — The Rapid 
(1869), 18 W. R. 150. 


PART HI. SECT. 16, SUB-SBCT. 8.— A. 

a. Excessive arrest .] — A party is not 
entitied to the benefit of the rule dealing 
with the costs Sc damages occasioned by 
an excessive claim. Sc whioh refers to 
costs incurred in obtaining the release 
of the ship Sc damages sustained by her 
detention, imless the amount claimed is 
BO exorbitant Sc so disproportionate to 


the damages sustained, or the sorvioes 
rendered, as to Indioate that the arrest 
of the ship was either an act of malice 
or of negligence so gross that malioe 
will be implied. i Pltfs. instituted an 
action in rem against the T., claiming 
£300 damages, Sc had the ship arrested ; 
the registrar held upon Inquiry before 
him that the demand of pltfs. was un- 


reasonable Sc extortionate ; — Held : 
pltfs. must pay the oosts oooasioned by 
arrest of the ship. — O lsok Sc Mahony 
S.S. Co. V, Thb Thelma (1913), 14 
S. R. N. S. W. 10.— AUS. 

h. .1 — Re The Champion, No. 

1323,1., post. 
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SuB-sBOT. 4 . — Costs in Collision Cases. 

A> Since the Judicature Acts. 

1279. Insvitabla accident — ^Admiralty or common 
law rule.] — Qu* : whether in. cases of inevitable 
accident, where the practice of the Admlty. Ct. as 
to costs before Jud. was different from that 
of the cts. of common law, the Admlty. Div. will 
now follow the practice of the cts. of common law. 
— ^Thb Matthew Cay (1879), 6 P. D. 49; 49 L. J. 
P. 47 ; 41 L. T. 759 ; 4 Asp. M. L. C. 224. S. C. 
Nos. 1288, 1291, post. 

1280. No costs.] — In consequence of the 

steering apparatus of a steamer suddenly breaking 
from a latent defect she ran into A, damaged a 
schooner. At the hearing of an action of damage 
instituted on behalf of the owners of the schooner 
against the steamer : — Held : ( 1 ) the collision was 
an inevitable accident; (2) the action should be 
dismissed without costs. — T he Virgo (1876), 35 
Jj. T. 519 ; 25 W. R. 397 ; 3 Asp. M. L. 0. 235. 

1281. .] — The Ophelia, No. 1292, 

post, 

1282. Costs to defendant.] — ^Pltfs. in an ac- 

tion for damage by collision admitted on the plead- 
ings that the collision was the result of an inevit- 
able accident. Defts. anplied for judgment with 
costs : — Held : unless tnere are special circum- 
stances to induce the ct. to depart from this rule, 
costs will be given against pltfs. in an action of 
damage whenever defts. prove that the collision is 
the result of an inevitable accident. — T he Naples 
( 1886), 11 P. D. 124 ; 55 L. J. P. 64 ; 55 L. T. 584 ; 
35 W. R, 59 ; 6 Asp, M. L. C, 30. 

1288. Both to blame — No 6osts — ^Maritlme Con- 
ventions Act, 1911 (c. 57).l — Inanaption for damage 
by collision, in which both vessels were found to 
blame for negligent navigation in fog, the vessel 
which was found guilty of the initial fault was 
ordered to pay 60 per cent, of the damage & the 
other vessel 40 per cent, under s. 1 (1) of the above 
Act. No order was made as to costs. — The Rosalia , 
[1912] P. 109 ; 81 L. J. P. 79 ; 106 L. T. 351 ; 28 
T. L. R. 287 ; 12 Asp. M. L. C. 166. 

1284. Former practice followed.] 

— When in a collision action both ships are held to 
be in fault, but in different degrees, the practice in 
force before the passing of the above Act, that each 
party to the action should bear his own costs, will 
be followed unless there are special circimistances 
in existence to induce the ct. to depart from it. — 
The Bravo (1912), 108 L. T. 430 ; 29 T. L. R. 
122; 12 Asp. M. L. 0. 311. 

1285. Former practice — Where admission by 

plaintiff.] — In a collision case where both ships are 
held to blame, pltf. is entitled to his costs if in his 
statement of claim he admits he is to blame. — T he 
General Gordon (1890), 63 L. T. 117', 6 Asp. 
M. L. C. 533. 

1286. Action by cargo-owner — Rules as to 

costs.] — Where an action is brought by the owners 
of cargo laden on board one ship against another 
ship for damages sustained by £he cargo through 
collision, & both vessels are found to blame, pltfs. 
will recover half their damages, in accordance with 
the practice of the Admlty. Ot. Jud. Act, 1873 
(c. 60), s. 25 (9), but no order will, as a rule, be made 
as to the costs. Semble : if deft, in an action 
brought by the owners, of cargo laden on board 
another ship for damages arising from a collision 


admits his liability, but pleads contributory negli- 
gence on the part of the ship on board which the 
cargo was laden, & both vessels are found to blame 
pltfs. may be condemned in costs, & where cargo- 
owners suing alone admit contributory negligence 
on the part of the ship in which their cargo was, & 
only claim half their damages &; recover them, they 
will get costs. The Milan (1861), Lush. 388, 
overd. — The City op Manchester (1880), 5 P. D. 
221 ; 49 L. J. P. 81 ; 42 L. T. 521 ; 4 Asp. M. L. 0. 
261, C. A. S. C. No. 1610, post. 

Annotations: — FoUd. Bow v. Bow, [1899] 2 Ch. 467, C. A.; 

Forbos-Smlth v. Porbos -Smith, [1901] P. 258, C. A. 

Apiffvd. Lever v. Masbro* Equitable Honeer Soc. (1012), 

lOo L. T. 472, C. A. Raid. Adlinsrton v. Conynfrham, 

11898] 2 Q. B. 492, C. A. ; Rotoh v. Orosbio (1909), 54 

Sol. Jo. 30, O. A. 

1287. Compulsory pilotage — ^Admiralty rule fol- 
lowed.] — In cases of compulsory pilotage the 
Admlty. Div. will adhere to the practice of the 
Admlty. Ct. before Jud. Acts as to costs, — The 
Princeton (1878), 3 P. D. 90 ; 47 L. J. Adm. 33 ; 
38 L. T. 260 ; 3 Asp. M. L. C. 562. 

For full anuB., see Shipping & Navigation. 

1288. S. P. The Matthew Cay, No. 1279, ante ; 
No. 1291, post. 

1289. Costs to defendant — Discontinuance.] 

— In an action for damage by collision defts. 
pleaded that the collision was caused solely by 
negligence of the pilot who was compulsorily in 
charge of defts.* ship. Pltfs. applied for leave to 
discontinue the action without payment of costs : — 
Held : pltfs. must pay the costs, there being no 
materials upon which the ct.’s discretion could be 
exercised, until the facts had come out at the trial. 
—The j. H. Henkes (1887), 12 P. D. 106; 56 

L. J. P. 69 ; 56 L. T. 581 ; 35 W. R. 412 ; 6 Asp. 

M. L. C. 121. S. C. No. 1086, ante. 

1290. No costs — ^Action Justifiable.] — ^Where 

defts, rely solely on the defence of compulsory 
pilotage, & are successful, they may not get costs if 
the ct. is of opinion that in tlte circumstances pltfs. 
were justified in bringing the action. — T he Han- 
kow (1879), 4 P. D. 107 ; 40 L. T. 335 ; 28 W. R. 
156; 4 Asp. M. L. C. 97. 

For full auuB., see Shipping & Navigation. 

1291. Unsuccessful defence on merits.] 

— When in an action for damages by collision deft, 
pleads a defence on the merits A/ also a plea of com- 
pulsory pilotage, &> succeeds on the plea of com- 
pulsory pilotage only, each party will have to pay 
his own costs. — The Matthew Cay, Nos. 1279, 
1288, ante. 

1292. .] — In an action of damage 

by collision defts. pleaded inevitable accident, &, 
alternatively, that if the collision &- damage were 
caused or contributed to by any negligence on the 
part of any one on board their s.s. (which was 
denied), such negligence was solely that of a duly 
licensed pilot who was in charge of their vessel 
within a district in which the employment of the 
pilot was compulsory by law. Bargrave Deane, J. 
found that the collision was occasioned by the fault 
of the pilot alone Sa dismissed pltf.’s action ; but 
made no order as to costs. Defts., by leave, 
appealed on the ground that the judge, in the exer- 
cise of the judicial discretion vested in him under 
Jud. Act, 1873 (c. 66), should, in accordance with 
the alleged existing admlty. practice, have given 
defts. the costs of defenmng the action. — Held: 


PART III, SECT. 16, SUB-SECT. 4. — A. parties are to blame for a oollision, ing from a collision which ooourrod 

though in different degrees, the costs between the H. 6c the The ct. found 

_ 1*88 t Beth to blame — No costs.] — will bo equally divided between them, that both vessels were to blame for the 

Where both vessels are to blame, the — Ward v. Thr Yoskhitb (1894), 3 collision: — Held: each party should 

coats of the aoUon are in the discretion B. O. R. 311. — CAN. bear Its own costa. 7"he City of Man* 

the ot. — Lrr t>. Th« Olympian Chester (1880), 6 P. D. 221, folld.— 

(1892), 2 B. 0. R. 84. — CAN. • 1886 1. Action by cargo-owner.] — OoiuenDA Poonsey v. S.S. Si^rrw 

„ Theowners of oargoon board the H. sued (1886), I. L. R. 10 Bom. 408. — IN0. 

1188 U. — -.1 — ^Where both the owners of the 8. tor damages result- 
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Sect 16. — Costs: Suh-Beci, 4, A. < !t B,] ! 

/ down any general rule for j 
the guidance of cts. of first instance beyond what 
had already been done, viz., that, if there be but one 
issue in the action, the successful party is, primd 
facie entitled to costs, as where the defence of com- 
pulsory pilotage is the only issue raised ; but where, 
as in the present case, defts. undertake to prove 
that there was no faulty navigation on the part of 
anybody, fail though succeeding ux)on the issue 
of compulsory pilotage, the ct. below will be rightly 
exercising its discretion, apart from special circum- 
stances, in making no order as to costs.^ — The 
Ophelia, (HU 4] P 40; 80 L. J. P. 05 ; llOLr. T. 
329 ; 30 T. L. K. 01 ; 12 Asp. M. L. 0. 434, C. A. 

8. 0. No. 1281, ante, 

1293. Difference between Ad- 

miralty & other divisions.]— In an action by pltfs. 
for damages sustained by their ship in a collision 
with defts.’ ship, defts. set u]) the defence, among 
others, that their shi]) at the time of collision was 
compulsorily under the charge of a jiilot. Ujion 
this defence they succeeded & obtained judgment. 
No application as to costs was made at the trial, but 
])ltfs. afterwards applied to the ct. under li. 8. 0., ; 

O. 55, for an order to deprive defts. of costs on the 
ground that in the old A amity. CJt. in the jiresent , 
Adrnlty. Div. the yiractice was uniform to disallow , 
deft, costs in cases wht're he succeeded in i he defence ! 
of comjiulsory i^ilotage alone, if besides that he luid i 
raised other defences: — Held: without deciding 
whether the ct. had power under K. 8. C., O. 55, to ! 
make an order as to costs at all, t he practice of the ■ 
Adrnlty. Div. aj^plied to cases in that div. alone, & 
could not upset the general ^ well-established rule 
that the successful inirty is entitled to his costs.- 
(Jeneral 8team Navigation Co. v, Ixindon & | 
Euinburgii SillPiTNG Co. (1877), 2 Ex. 1). 407; 
47 L. J. Q. B. 77 ; 30 L. T, 743 ; 25 W. R. 094 r 
Asp. M. L. C. 454. 

Annotaiiovs : — Refd* Howoy v. hrookM v. Iwrael, North 

r. JUltoii, SiddouH v. liiiwrenoo 4 Q. Ji. I). lh> ; 

Morris r. Fivnnau (1H7«S). a r. 1). (}5 ; Myors v. Hefries, 

Sltldons V. Luwreuco (JS7U), 1 Ex. D. 170, (^ A. 

1294. Counterclaim dismissed with costs.]— 

In an action of damage arising out of a collision 
pltfs.’ claim was dismissed without costs, the ct. 
liaviiig found that defts.’ vessel was alone to blame 
for the collision, but that they were exem])t from 
liahility on the ground of compulsory }>ilotage. 
Defts. had counterclaimed : — Held: in the circum- i 
stances, ])ltfs. entitled to have the counterclaim 
dismissed with costs.- — T he Ruby (1890), 15 

P. 1). 139 ; 03 L. T. 735 ; 39 W. R. 42; 0 Asp. 
M. L. C. 577 ; afjd, on another point, 15 P. D. 
101, C. A. 

Eor full anus., see 8inri’jxa tS: N wk^atidn, 

1296. Co-defendants — Costs of,] — ^A pilot cutter 
was made fast to a sailing ship, which was being 
towed by two tugs. A collision occurred between 
the cutter &; a schooner, causing damage to both. 
The cutter sued the tugs & the schooner. The 
schooner counterclaimed against the cutter & the 
tugs, the tugs wore held solely to blame. On 
appeal by the tugs : — Held : (1 ) though the cutter 
was lashed alongside the tow, those in charge of 
her were not absolved from keeping a look-out, & 


were negligent in not slipping their towroiie & so 
avoiding collision ; (2 ) there was no contribution 
between the tugs & the cutter in respect of the 
judgment obtained by the schooner against the 
tugs ; (3) the tugs & cutter must pay their own 
costs in the ct. below & of the appeal. — The Har- 
vest Home, [1905] P. 177 ; 93 D. T. 395 ; 10 Asp. 
M. L. C. 118, C. A. 

For full auris., see SriirriNo He X.wrGATrox. 

1296. Costs of successful defendant.] — The 

dumb barge while in tow of the steam- tug <S'., was 
damaged by collision with the steamship H, The 
owners of the E. commenced an action, joining tho 
owners of both vessels as defts. At the trial the 
It, was found alone to blame : — Held : the owners 
of the R,, having endeavoured to throw the blame 
on the iS’., must pay her costs as well as those of 
r)ltfs. — The River Lagan (1888), 57 L. J. P. 28 ; 58 
L. T. 773 ; 0 Asp. M. L. C. 281. 

Antwiaiifms : — Folld. Tho Mystery, [1902] P. 115, D. C. ; 

Tho Milhvall (1904). 01 L. T. 095; Tlio Esrom & The 

Hopper Wills No. 06, 11914] W. N. 81. 

1297. .] — In an action in the City of 

liOndon Ct. for damage by collision pltfs. sued the 
owners of a ketch, the vessel wliich did the damage, 
& the dock co. in obedience to tlie orders of whose 
dockm aster it was alleged by the first-named defts. 
that the action which caused the collision was 
taken. The dock co. alleged that the collision was 
caused solely by negligence of those on board the 
ketch. The cty. ct. judge gave judgment against 
both defts. ; but on appeal the Div. Ct. held the 
dock co. alone responsible, condemned the dock 
co. in the costs of the owners of the ketch both in 
the ct. below & upon the appeal. — The Mystery,. 
[1902] P. 151; 71 L. J. P. 39; 80 L. T. 359; 50 
W. R. 414; 9 Asp. M. L. C. 281, P. C. 

Amwlatitms Folld. The Hopper No. 21. [190:1] W. N. Ill ; 

The Millwull (190t), 91 L. T. 095: The Esrom & Tho 

Hopper Wills No. CO, [1914] W. N. 81. 

1298. .] — The usual & modern course 

is that, where pltf. sues two d(ifts. wdio mutually 
thrown tho blame on the d(^ft. other than liimself, 
the unsuccessful deft, should iiay the costs incurred 
by pltf. & by the successful deft, to them direct. — 
The Esrom & The Hopper Wills No. 00, [19141 
W. N.81. 

R, Before the Judicature Acts, 

1299. Practice as to costs.] — The law is, if either 

party is to blame, that part y pays the costs of botJi ; 
if neither is to blame, each pays his own costs ; if 
both are to blame, the costs fall till both, the 
damages, costs, & expenses of both parties being 
thrown together, & equally divided. — Thtc Wash- 
ington (1841), 5 Jur. 1007. 8. C. No. 1309, 

AmioUitioii : — Refd. Stoomvaart Alaatschuppy Nederland v. 

Pcnhiriular & Oriental Steam Navigation (’o. (1882), 7 

App. Caa. 795. 

1300. Inevitable accident — No costs.] — In a colli- 
sion action where neither ship was to blame no 
costs w ere given. — Baker v, Malin (1704), Burrell, 
322. 

1 301. .] — It is the practice of the ct. not 

to give costs on either side where a collision has oc- 
curred from inevitable accident. — The Itinerant 


PART III. SECT. 16, SUB-SECT. 4.-B. j 

1299 i. Practice as costs .] — In cross- 
suits to recover daniagt‘s for collision 
between tw'O sailing vessels, if it appear 
that one of them kept a proper look-ont, 
Sc did all that was possible to avoid the 
catastrophe before it took place, & the 
other did not keep a good look-ont, or 
adopt the proper precautionary men- 
Bures to avoid It when the danger arose 


— such a.s getting all hands on dock, 

, the holms, etc. — tho ct. will 

make the vessel so in default pay tho 
costs. — The IiiLU>w Queen (1859), 5 
Ir. Jur. N. 8, 42 (Atlm,).— IR. 

1299 ii. S. P. The Anne (1860), 
5 Ir. Jur. N. S. 360 (Adm.),— IR. 

1299 iii. .] — ^Whero no blame is 

attributable to either party the practice 


of tho ct. is in such cases not to award 
costs on either side. — The Makouerite 
(1859), 10 L. C. 11. 11.1 ; 2 S. V. A. C. 
19 ; V. A. C. 254, C. C.—CAN. 

1300 i. InevUahle accident — No costs.} 
— A petition may be dismissed, with no 
order as to costs, when It appears that 
the collision was the result of an ac- 
cident. — T he G. F. Williams 1871), 
5 I. L. T. 33.— ir. 
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(1844), 2 Wm. Bob. 236 ; 8 Notes of Cases, 5 ; 2 
L.T.O.S.374; 8 Jur. 131. 

Annotaiions: — F<md. Th<‘ Margaret (1859), 1 L. T. 340. 
Diitd. The Loudon (1863), Brown. & Lush. 82. Bzpld. A 
FoUd. The Marpesia (1872), L. H. 4 P. C. 212, C. A. Mentd. 
The Lord Saumarez (1848), 6 Notes ot Cases, 600, 

1302. 8,P, The Shannon, No. 1184, ante. 

1303. S. P. The EbEnezeb,No. 024, ante. 
Annotation :--ConBA. The London (1863), 9 L. T. 348. 

1304. S. P. The England (1847), 6 Notes of 
0?ft8O8 17 0* 

1305. Except In special cases.] — The 

rule of the Admlty. Ot. in cases where a collision is 
found to be the result of inevitable accident is to 
make no order as to costs, unless it can bo shown 
that the suit was brought unreasonably & without 
sufficient primd facie grounds, & this rule is fol- 
lowed by the C. A.— The Marpesia, Nos. 927, 
1130, ante. 

For full anns., see S. C. No. 1130, arUe. 

1306. .] — ^Though costs are not 

generally allowed in cases of collision caused by 
accident, cases might occur where they would bo 
allowed, though the collision was accidental. — The 
Adler (1845), 6 L. T. 194. 

1307. Costs to defendant — ^Plaintiff failing to 

inquire.] — In ordinary circumstances when it is 
found that collision was the result of inevitable 
accident, the general rule is that no costs are given. 
A collision b^ng the result of inevitable accident, 
pltfs. were condemned in coste, the ct. being of 
opinion that they might, before suit brought, have 
ascertained how the collision arose. — The London 
(1803), Brown. & Lush. 82 ; 9 L. T. 348 ; 9 Jur. 
N. S. 1330 ; 1 Mar. L. 0. 398. 

Annotation : — Conid. The Marpesia (1872), L. R. 4 P. 0. 212, 
C. A. 

1308. Both to blame — No costs.] — Costs in a case 
of damage done by a foreign vessel to a Britisli 
vessel are to be divided, each party paying its own 
costs, both parties having been in fault. — The Db 
Cock v . The Parmelia (1839), 4 L. T. 774. 

1309. Costs divided. ]-~Tue Washington, 

No. 1299, ante. 

For full anns., see S. C- No. 1299, ante. 

1310. Negligence of damaged vessel — Costs to 
defendant.] — In a cause of collision, the owners are 
only entitled to indemnification if the damage is 
occasioned by the fault or misconduct of the vessel 
charged as the wrongdoer. 

A collision having arisen from the neglect of the 
vessel damaged, the owners of the other vessel were 
dismissed with costs. — ^Tue Ligo (1831), 2 Hag. 
Adm. 850. 

1311. Compulsory pilotage — Costs to defendant.] 

— In a cause of damage, the only defence was that 
the collision was caused by the fault of a pilot com- 
pulsorily in charge of defts.* vessel. Defts. having 
proved their case ; — Held : pltfs. must be con- 
demned in costs. — ^The Royal Charter (1809), 
I.. R. 2 A. & B. 362 ; 38 L. J. Adm. 30 ; 20 L. T. 
1019 ; 18 W. R. 49 ; 3 Mar. L. 0. 262. 

Dirtd. The Llvla (1872), 25 L. T. 887. FoUd. 
The Juno (1876), 1 P. D. 135. 

AWAA. - " XIV vusiis — vluauvwasAui uoxvuvo va i 

merits.] — ^Where defts. succeeded on the defence of | 


compulsory pilotage, but failed to establish the de- 
fence that the other ship was to blame : — Held : (1 ) 
they could not be allowed costs ; (2) if they had 
relied only on the defence of compulsory pilotage 
the ct. would have given them costs. — T he 
Batavier (1845), 2 Wm. Rob. 407 ; 4 Notes of 
, Cases, 356; 10 Jur. 19. S. C. No. 1089, post. 

i Annotation: — Mentd. Submarine Telegraph Co. r. Dickson 
(1864), 15 C. B. N. S. 759. 

1313* .] — In a collision cause, 

where deft, raises, together with other defences, that 
of compulsory pilotage, & his ship is foimd to blame, 
but is dismissed on the ground that negligence of 
the compulsory pilot was the sole cause of collision, 
each party pays nis own costs accord. ng to the prac- 
tice of the Admlty. Ct. It has ne ver been the custom 
in that ct. to apportion the costs in such cases a^s- 
cording to findings on the various issues. — T he 
SCHWAN (The Robert Morrison) (1874), L. R. 4 
A. & E. 187 ; 43 L. J. Adm. 18 ; 30 L. T. 537 ; 22 
W. R. 743 ; 2 Asp. M. L. C. 259. 

1314. Other defences pleaded.] — Defts. 

in a cause of damage, who rely at the iiearing upon 
the defence of compulsory pilotage only, & succeed 
on this point, but whose pleadings raise other issues 
which are not proved, are not entitled to their 
costs. — T heLivia (1872), 25 L. T. 887 ; 1 Asp. M. 
L. C. 204. 

1316. Though only defence.] — ^When a 

suit is dismissed ecause the owners have estab- 
lished the misconduct of the pilot, no costs will be 
given. — T he Admiral Boxer (1857), Sw. 193. 

Annotations: — Folld. Tho Sohwan, The Robert Morrison 
(1874). 43 L. J. Adm. 18. Mentd. Oakley v. Speedy (1879), 
40 L. T. 881. 

1316. 8. P. The Muriel (1874), 30 L. T. 538 n. 

1317. Cro9S*actlons.] — Where in an action 

& cross-action for collision both parties raise the 
defence of compulsory pilotage, & it is held that the 
vessel of pltf. in tlio principal action is solely to 
blame, but only because of the pilot’s default, the 
cross-action will be dis nissed without costs, but 
pltfs. in the principal action will be condemned in 
costs. — The Annapolis, The Johanna Stoll 
(1801), Lush. 295; 30 L. J. R. M. & A. 201; 4 
L. T. 417 ; 1 Mar. L. C. 67. 

For full anns., see SuireiNG & Navigation. 

1318. Failure of both parties — 

No costs. }—Where there is a cross-action, both 
parties f^ in p oving their case, both must be dis- 
missed, & each pay his own costs. — T he Gabriel 
(1855), 4 W. R. 91. 

1319. Conduct of plaintiff — Though successful, 
ordered to pay costs.] — The ship m fault for a 
collision being totally lost in consequence, the 
other vessel was condemned in costs of suit for 
not having rendered assistance to her. — T he Celt 
( 1836), 3 Hag. Adm. 32] 

Annotation: — FoUd. Tho St. Lawrenno (1850), 7 Notes of 
Cases, 556. 

1320. No costs.] — Where the master of an 

American vessel, held not to be in fault, did not, at 
the time of the collision, order out a boat & afford 
assistance to save the life of a seaman who had 
fallen overboard from the other vessel, & was 

UX'UWXXtSUy l/ilt; OD., XU Ul'VUVUUUXXAl^ lU XMVV/UX VX WXXV 

American owners, refused to decree their costs. — 


1808 I. Both to blame — No costs.l — 
In a collision suit, when both parties are 
found to be in fault, the ot. will leave 
them to pay their own costs. — T he 
American Union (1860), 6 Ir. Jur. N. S. 
381 (Adm.). — IR. 

1808 ii S. P. The Favorite (1853), 
5 It. Jnr. O. S. 118 (Adm.). — IR. 

J** The Hibernia 
I860), 6 Ir. Jur. N. S. 366 (Adm.).— IR. 

J.— -VOL, L 


1808 iv. 8. P. The Cordelia Sc 
THE OSPREY (1861), 1 Old. 772.— CAN. 

1808 V. 8. P. The Brio Byron 
(1879), 2 N. S. W. Ad. 1.— AU8. 

1310 i. Negligence of damaged vessel.) 
— The Admlty. Ct., in dismissing a 
petition in a collision suit, will not. In 
the exercise of its discretion, award tiie 
impugnant vessel her oosts, If it appear 
that she was acting in any way negli- 


gently. — The Irishman (1 858), 4 Ir. Jur. 
N. S. 24 (Adm.).— IR. 

1816 1. Compulsory pilotage — No costs 
— Though only defence .] — When an im- 
pugnant ship obtains the dismissal of a 
suit for collision by relying on the logoi 
defence of compulsory pilotage, each 

K arty will bear its own costs. — T he 
[ALVINA (1863), 9 Ir. Jur. N. a. 199, 
(Adm.). — IR. 
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T. Lawrence (1850), 7 Notes of Cases, 556 ; 
14 Jur. 534. S. C. No. 1241, an <?. 

1821, .] — A Dutch & Spanish vessel 

coming into collision, the Spanish crew boarded the 
other vessel behaved with great violence. The 
ct. being of opinion that the Dutch ship was to 
blame for the collision, pronounced for the Spanish 
vessel, but gave no costs in consequence of the 
subsequent misconduct of the crew. — Tub 
Catalina (1864), 2 Ecc. & Ad. 23. S. C. No. 1242, 
ante. 


Hub-sect. 5.— Costs in Salvage Actions. 

Effect of tx}ndor upon costs in a salvage action, 
ace pp. 180-188, ante. 

A. Since the Judicature Acta, 

(a) In (JeneraU 

1322. General costs — ^Though failure on special 
issue.] — Tlie V, fell in with the C, showing signals 
of distress, with her propeller shaft broken, about 
30 miles out of her usual course from America to 
England, & took her in tow. After the F. had 
towed the C. from 8.10 p.m. to 7.45 a.m. the hawser 
broke, owing to the danger to the cattle on board 
the F. would not take the C. again in tow. By the 
service of the F. the C. was brought 10 to 14 miles 
nearer her proper track, & towed 85 miles on her 
course, & thus brought into greater comparative 
safety. The C. subsequently arrived safely at * 
Queenstown. The F. having been awarded ^5200 
— Held : pltfs. were entitled to the general costs of 
the action, but not to tliose of a special issue as to 
damage to machinery on which they had failed. — 
TiiECA.\iKLr.iA(1883),0F. D.27; 53J.1M2; 60 
L. T. 126 ; 5 Asp. M. L. C. 107. 

For full aiinrt., hcc Sinri'iNo & NAViOATiON. 

1323. Salvors to pay costs — Forfeiture of 
award — Misconduct.] — Wliore salvors, having 
taken possession of a dtTtilict vessel, whose crew had 
taken refuge on board tlie salvors’ vessel, iinpi'o- 
pt;rly refused to put back the crew or take tlieprof- 
lerod assistance of a tug, although they themselves 
had no local knowledge, & then brought the dere- 
lict to anchor in an improper place, in consequence 
of wliich she was lost, the ct., although the ship & 
cai»go w<n'e subsequently raised, & realised £3,076, 
refustsl to give any salvage remuneration, & con- 
demned pltfs. in costs, but dismissed the counter- 
claim for damages. — The Yan Yean (1883), 8 
r. 1). 147 ; 52 L. J. P. 67 ; 40 L. T. 187 ; 31 
W. B.050; 5 Asp. M. L. 0. 135. S. C. No. 1246, 
ante. 

Annotation : — Retd. The Camollla (1883), 9 V. D. 27. 

1324. .] — A vessel drove ashore in 

a gale of wind. Some of the crew landed in their 
own boat, w^hilst others were taken off by a 
lifeboat, for which service the crew of the lifeboat 


(pltfs.) were remunerated in the usual way. On 
landing, the master of the vessel went in ^arch 
of tugs, leaving the officer of the coastguard, with 
the mate & crew in charge of the vessel, to wat<m 
her. After some hours the weather moderated, 

pltfs., in spite of the remonstrances of the 
officer of the coastguard, put off in a boat to the 
vessel, at the same time forcibly preventing the 
mate & two of the crew from going in the boat 
with them. The pltfs. took possession of the 
vessel, as if salvors of a derelict, & when the tide 
ebbed leaving the vessel high & dry they laid two 
anchors out on the sands. The master of the 
vessel subsequently arrived with tugs ; but on 
rowing to his vessel & attempting to haul himself 
up the side he fell back into the boat as one of 
pltfs. let go of the rope. The tugs then towed the 
vessel toward a neighbouring port, but, through 
pltfs.’ incapacity, she took the ground & had to 
1)6 towed to sea again. A pilot subsequently 
boarded her, but, owing to pltfs.’ inefficiency in 
carrying out his orders, delay occurred before the 
vessel was brought into a place of safety. In an 
action of salvage : — Held : the suit must be dis- 
missed with costs, as the vessel was not derelict & 
pltfs.’ misconduct was such as to work a total 
forfeiture of salvage reward. — The Capella, [1892] 
P. 70 ; 66 L. T. 388 ; 7 Asp. M. L. C. 158. S. C. 
No. 1247, ante, 

1325 . Action brought unnecessarily.] — 

Where seamen instituted a salvage action in the 
High a, & sought to dispute an agreement made 
by t’leir master for £200, which the ct. upheld, ap- 
portioning £40 to the crow, pltfs, were condemned 
in the costs of the acilion. — The Nasmyth (1885), 
10 P. D. 41 ; 64 L. J. P. 63 ; 52 L. T. 392 ; 33 
W. II. 736 ; 6 Asp. M. L. C. 364. 8. 0. No. 082, 

ante. 

Annotation ;-^Connd, The Frifslund, [1904] P. 345. 

1326. Costs of party added.] — Where in an 

action for salvage brought against th<i cargo the 
shipownoi*s have been summoned to appear under 
K. 8. O., 0. 16 & 0. 18, no claim of contribution is 
made out against them owing to the ship having 
been lost, they arc entitled to their costs. — The 
Sarpedon, No. 590, an/c. 

For full uuns., sec 8. C. No. 690, ante. 

1327. No costs — Misconduct.] — Though salvage is 
awarded, the ct. may deprive the salvors of costs on 
account of their misconduct. — The Pinnas (1888), 
69 L. T. 526 ; 6 Asp. M. L. 0. 313. 

1328. S,P, The Cadiz (1876), 35 L. T. 602 ; 3 
Asp. M. L. 0. 332. 

1329. Agreement set aside.] — ^Where an 

agreement to pay salvage remuneration is set aside 
as inequitable, each side must pay its own costs of 
the action. Smnblc : the fact that pltfs. have 
claimed, in the alternative of the agreement being 
set aside, an award of salvage remuneration does 
not entitle them to the costs when such award is 
made, — The Silesia (1880), 6 P. D. 177 ; 50 L. ,T. 
P. 9 ; 43 L. T. 319 ; 29 W. R. 156 ; 4 Asp. 
M. L. C. 338. S. C. No. 999, ante, 

Annotatitma : — Refd. The Mark Lane (1890), 39 W. R. 47 ; 

The Uialto (1891). C4 L. T. 540. 

1330. Apportionment — ^Between shipowner & 
cargo-owner.] — The costs of the salvors payable by 


PART III. SECT. 16, SUB-SECT. 6.— 
A (a). 


I OiAm^iON (1889), 1. L. R. 17 Calo. 84.- 
I INp. 


1323 1. Salvors to pay costs-^Ejccessivc 
boil .] — lu on action of wUvaire in whioli 
a sliip vas arreatod Sc the bail asked for 
was found to bo ozoosaivo, the ct. Iteld 
tliat tho promo venta must pay to the 
impugmuita the costs remiired by the 
ball being oxoessi re. The George Gordon, 
(1884), 9 P, D. 46- folld . — lU TUK 


1323 li. 8 . p. Walker Stkam 
Trawl Fishino Co., Ltd. v. MnuB 
SHimNO Co., Ltd. (1913), I S. L. T. 
67 (O. H.).— SCOT. 

a. Costs as though action instituted 
under Supreme Court Code of Civil Pro- 
cedure.]— Aa abandoDOd sailing -ship 


was picked up & salved by pltf. co.'h 
eteamsliip. The evidence as to tho 
value of tlio abandoned vessel ranged 
from £2,009 to £750 :-~Ifeld : in tho 
circumstances costa should l?o allowed 
as thougli the action had been instituted 
under tho Supremo Ct. Code of Civil 
lhx)ceflure. — Aorj.:re s.S. Co., Ltd 
(No. 2) V. Colonial Sailing Ship Co.. 
Ltd. (1906), 26 N. Z. L. R. 259.— N.Z 
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the owners of the salved ship & cargo respectively 
must be apportioned between them, in accordance 
w ith the rule laid down in The Peace^ No. 1358, poaU 
namely, in proportion to the value of their respec- 
tive interests. — T he Elton, No. 838, ante, 

Annotalion The Duo D’Auinale (1002), 72 L. J. P. 

11. C. A. 

For full aims., sec S. C. No. 838, a/i/c. 

(h) Consolidation, 

1331. Two actions — One set of costs — ^Apportion- 
ment.] — In a case where delts., in two actions of 
salvage instituted against the same property, were 
ordered to pay only one set of costs, to be appoi*- 
tioncd between pltfs. in the two actions, the ct. 
directed that the apportionment should be made 
according to the amount of pltfs.* respective bills of 
costs. — lliE Pasithea (1879), 5 P. D. 5. 

1332. Refusal to consolidate — Costs nomine 

expensarum.] — Where salvage services were ren- 
dered to a vessel in distress afterwards towed into 
safety by other salvors, the ultimate salvors were 
condemned in an amount of costs nomine expetisa- 
rum for not consenting to consolidation or their 
action with the action of the first salvo i s. — T he 
Hestia, [1895] P. 193 ; 04 L. J. P. 82 ; 72 L. T. 
364 ; 43 W. R. 008 ; 7 Asp. M. L. C. 599 ; 11 R. 
808. 

1333. Consolidated action — Separate representa- 
tion — When allowed.] — The owners, masters, &; 
crews of the //., a tug wliich was towing a salved 
ship under a conti’act, &; the F., a tug winch ren- 
de ed salvage services, in wliich the if. took part, 
instituted proceedings for salvagti, the owners 
of the H, claiming that the towage contract had 
been superseded by the events which had hap- 
pened. The salv.tge suit.s wore coils >li dated, the 
conduct of the a lion being given to the owners of 
the . At the trial the H, was represented by a 
leading & junior counsel. The F. was also re- 
Xiresented by two counsel. The ct. awarded each 
salvor £300. Counsd for the H, asked f >r a certifi- 
cate for the separate rc^p resent ation of the H, by 
two counsel : — Held : as lefts, had alleged that the 
H, was not entitled to salvage, but was only fulfill- 
ing her agreement, the owners of the H, were en 
titled to be separately represented by two counsel. 
— The Poltalloch (1906), 94 L. T. 556 ; 10 Asp. 
M. L. C. 255. 

1334. Separate representation — No separate in- 
terest — No costs.] — The solrs. acting for the owners 
of a salving ship witiiout any direct authority from 
the crew who numbered thirty-six, At of whom no 
member had performed any special service, issued 
a writ on behalf of the owners, master & c.ew, 
claiming salvage for services rendered to the if., 
h(^r cargo Ac freight, & delivered a statement of 
claim on behalf of the owners, master & crew of the 
X., to which the owners of the JJ. delivered a 
defence. Meanwhile twelve of the crew gave notice 
to defts.* solrs. of a change of solrs., & a further 
statement of claim was delivered on their belialf, 
to which the owners of the B. delivered a defence. 
On hearing of the salvage suits the owners, master 
& twenty-four of the crew were represented by 


two counsel, & the remaining twelve of the en w 
were also separately represented by two counsel : 
— Held : ( 1 ) the twelve seamen were not entitled to 
costs; (2) they were not to be condemned in 
costs— The Bremen (1906), 94 L. T. 383; 10 
Asp. M. L. 0. 229. 

B. Before the Judicature Acts, 

1335. Costs awarded to salvors — ^No tender.] — It 

is a rule that, when no tender is made, & salvage 
is awarded, costs are always given in favour of 
the salvors. — The Ann Mitchell (1852), 6 L. T. 
194 ; Shipping Gazette^ Fob. 7. 

1336. .S'. P. The Arabian (1853), 8 L. T. 613; 
Shipping Gazette, Feb. 7, 

1337 . ,] — ^ salvage service was ad- 

mitted to have been rendered, but no tender had 
been made, because, as alleged, th(^ sum claimed by 
the salvors was so disproportioned to the value of 
their services that thei*e was no probability of its 
being accejited : — Held : the owners were still 
liable for costs of the salvors, no tender having 
been made. — T he Shannon (1847), 10 L, T. O. 8 
266; 11 Jur. 1045. 

1338. Interlocutory proceedings,] — The 

costs of salvors, incurred in ta^ng allldavits before 
issue joined, arc allowed when defts. have not un- 
reservedly admitted the facts pleaded in the 
petition & supported by the afildavits. — T he Fair- 
LINA (1866), 14 W. R. 869. 

1339. Proportion of costs — Misconduct — Award 
not forfeited.] — Where salvors, not employed at the 
time, prevented fafiher assistance being given, 
although their services were afterwards accepted, 
Ac they salved the ship Ac cargo, the ct. awarded 
them £100 instead of £300, Ac allowed them two- 
thirds only of their costs. — T he Glory (1860), 14 
Jur. 676. 

1340. Salvors to pay costs — Award forfeited for 
misconduct.] — A ship, laden with lead Ac iron, sunk 
on the Ship-wash sand, Ac was there left by the 
master Ac crew : — Held: the first finders, though 
they recovered part of the property, forfeited their 
claim to salvage, Ac became liable to the costs of a 
suit instituted by them as salvors, by reason of their 
subsequent misconduct towards, Ac forcible resis- 
tance to, the authority of the owners. — T he Bare- 
foot (1850), 14 Jur. 841. 

1341. Excessive bail.] — Excessive bail hav- 
ing been required by salvor's, the salvage servic i 
being of a very trifling character, performed with- 
out risk or ifilculty, Ac with but littlo labour, 
the salvors were condemned in the costs up to 
giving in the act on petition. — The Charlotte 
(1848), 3 Wm. Rob. 68 ; 6 Notes of Oases, 270 ; 11 
L.T.O.S. 473; 12 Jur. 567. 

AnnoUUiom : — Folld. Tho Oomollus Grinjioll (1804), 11 

L. T. 278. Apld. Towlo v. Tho Groat Eaatoru (1804), 11 

L. T. 516 ; Tho Sbrathnaver (1875), 1 App- Gas. 58, 

P.C. 

1342. Unjustifiable proceedings.] — ^The ct. 

condemned the salvors not only in the costs of the 
appraisement but in all the costs that related to the 
value, expressing the opinion that the proceedings 
adopted lor obtaining the value wore unjustifiable 


PART 111. SECT. 16, SUB SECT. 5.— 
A(b). 

1332 L Two actions — Refusal to con- 
solidate—One set of costs.] — The ct. will 
not permit owners to be saddled with 
two seta of costs where the salvors 
ought to have joined in their suit,— 
Thk C. D. V. Chipman (1877), 6 Nfld. 
L. R. 132.— NFLD. 

1383 i. Consolidated action — No order 
for separate representation.) — When two 
separate salvage actions are con- 
solidated at the instance of the common 
impugnant. Sc no order is made giving 


the conduct of both to one pltf., tho 
promoveuts ore entitled to separate 
costs. — Re The DitACHENPELfl, The 
Ketbievku V . The Draohknfkls, The 
Hughle V . The Drachenpels (1899), 
I. L. R. 27 Calc. 860.— WD. 


PART III. SECT, 16, SUB-SECT. 5.-B. 

1386 1. Costs awarded to salvors — 
Derelict.] — In a case of derelict salvage, 
tho ct, awarded a lltUe more than ** one- 
tWrd ” of the total value of tho proport/y 
saved, & gave the salvors their costs of 
the suit. — The Erin-qo-Bragh (1804), 
9 Ir. Jur. O. S. 100 (Adm.).— IR. 


1336 ii .] — Tho P., being on 

flro, attracted tho attention of another 
vessel wliich proceeded towards her. 
Sho found tho master Ac crew in boats 
Ac took them aboard, Ac learned that 
there was no one aboard tho burning 
P. The master of the P. requested 
that the other vessel should beach her, 
but, after consultation, tho request 
was declined owing to tho heavy risks. 
The mostt'r Ac crew of tho P, wore 
landed, Ac left without intimating any 
Intention of returning to their vosse]. 
The following day the domes from the 
P were diminishing, Ac the other vossol 
went over to her and took her in t.ow « 

P 2 
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Sc unheard of. — ^The Felix (1863), unreportcd, 
cited 1 Ecc. & Ad. E. 23 n., 175 n* 

AnncAaii(m$ : — ^Be!d. The Little Joe (1860), 6 Jiir. N. S. 783. 

Menta. Tho Hedwig (1853), 1 Ecc. & Ad. 19. 

1348. Exaggerated claim.] — In a case 

of salvage, where the saivorB make an exaggerated 
claim, & support that claim by improper adidavits, 
the ct. conaemnn them in costs, as an example to 
prevent reiteration of such culpable conduct by 
other parties claiming salvage remuneration. — The 
Tuwan (1844) 2 Wm. Kob. 259 ; 3 Notes of Cases, 
25 ; 2 L. T. O. S. 497 ; 8 Jur. 220. S. C. No. 805, 
ante. 

1344. Misconduct.] — A petition for sal- 

vage on behalf of a pilot, who appeared to have ad- 
vanced false pretensions, & to have misconducted 
himself, was dismissed with costs. — The Joseph 
II AiiVKY (1799), 1 Ch. Hob. 300. 

Annotaiicnti : — Apia. The JohaiincB (1835), 6 Notes of CasOH. 

2Kh. Refd. Newmaiw v. Waltera (1804), 3 Hoa. & 612 ; 

The A<:olus (1873). L. K. 4 A. & E. 29. 

134.5, Claim fraudulent.] — A fraudulent 

salvage claim was dismissed with costs. — The 
Susannah (1837), 3 Hag. Adm. 345. 8. C. No. 
1245, ante. 

1346. S. P. The Henrietta (1837), 3 Hag. 
Adm. 346 n. 

1847. No costs— Trivial claim.] — A claim for 
salvage was pronounced for, but without costs, the 
nature of the claim being so trivial, that in the 
opinion of the ci. it. ought not. to have been brought 
into the A inlty. Ct. — The Hed Hover (1850), 3 
VVm. Hob, 150. 

Annotation : — Consd. The Gaiigca (1869), 38 L. J. Adm. 61. 

1343, Claim partly unsuccessful on ground of 

misconduct — Expenses.] — A salvage claim was in 
part sustained A in f)art dismissi'd upon the ground 
that tho salvors had misconducted tbomselves in 
the latter stages of the alleged service, by continu- 
ing to obtrude their services after they hud been 
formally discharged by the owners. Full costs 
wore not allowed, but a sum nomhic cxpensanmi 
only was given in consideration of the salvor’s mis- 
conduct. — T he Clahoow 1*acket (1844), 2 Wm. 
Hob. 306 ; 3 Notes of Cases, 107 ; 3 h. T. O. S. 
263; 8 Jur. 674. 

1349, Salvors unsuccessful In action.]— 

The general rule with respect to costs, that they 
should follow tho decision of the cause, is modided 
A relaxed in respect to salvors, a claim of alleged 
salvors being dismissed without costs. — The I^n- 
CE88 Alice (1849), 3 Wm. Hob. 138 ; 6 Notes of 
Cases, 584. 


Annotations : — ^XMstd. The Sovereign (1860), Lush. 85. 

The Strathnavor (1876), 1 App. Cas. 68, P. C. Distd 

Jubilee (1880), 42 L. T. 594. Apld. The Calyx (191( 

T. L. n. 166. 

1350. .] — Wliere salvors, induced by an 

ambiguous signal to put off from shore to the assist- 
ance of a ship, were held not entitled to salvage re- 
ward, as the actual condition of the ship showed 
that the signal was for a pilot only, the action in 
such case was dismissed, but without costs. — 
TheLittle Joe (1860), Lush. 88 ; 2 L. T. 473; 6 
Jur. N. S. 783. 

1361, ,] — Where the ct. rejected claims 

for alleged salvage services, no costs were allowed, 
because claimants had been permitted to remain 
on board. — T he Sisters (1860), 8 L. T. 178. 

1352. Separate actions — Full costs In second suit 
— Only In special circumstances.] — Where separate 
salvage claims are not consolidated full costs in the 
1 ter suit will not be granted unless in exceptional 
circumstances. — T he Belle of Lagos (1869), 20 
L. T. 1019 ; 17 W. R. 899 ; 3 Mar. L. C. 290. 

1353, Half costs In second suit.] — Where 

two sets of salvors proceed by separate suits against 
the ship salved A their respective claims might have 
been more conveniently prosecuted under one suit, 
the ct. marks its disapproval of the two suits having 
been instituted by only giving claimants under 
the second suit half costs. — T he Lloyds A 
Arnanda V. The Hortense (1865), 2 Mar. L. C. 
242 ; Shipping Gazette^ May 31. 

1364. S. P. The Hartley (1857), Sw. 198. 

1356. S. P. The Baltic (1869), 8 L. T. 613. 

1356. Separate appearance — Half costs.}— On an 
ajiportionment of a salvage award between the 
owners A crew of a salving vessel half costs only 
were given where se])arate appearances had been 
given for the mate A for the owners A the rest of 
the crew, — T he Nicolina (1843), 2 Wm. Bob. 176. 

1357. Costs of defending salvage suit — Damages 
In collision action.] — Where the owners of a vessel 
damaged by collision make no tender in a salvage 
action arising out of the (collision, and an award is 
made against lh<‘m, they are, as a general rule, 
in tho Admlty. Ct. entitled to tlie costs of the 
salvage suit as part of the collision damages. 
— The LrxiATUS (1866), Sw, 168; 6 L. T. 121 : 
6 W. 11. 164. 

Annotation : — Consd. Tho Britlnh Commerce (1884), 9 P. D. 

128. 

1358. Liability of cargo-owner — Appearing after 
decree.] — £400 was decreed, in pursuance of an 
agreement for that sum, for savage service to ship, 
cargo A freight. The values of ship A freight only 
were then known. Afterwards the owners of the 
cargo were proceeded against, A offered to pay their 



bouohcd her:— Held: iilthouKh t litre* 
was no Kroat dtni»c<T In the olrrum* 
stunooH, the P. would have been a total 
loss but for the act Ion of the Halv<TH, 
tSc they awarded one-third of the pro- 
ooods of tho sale of the vi shoI and also 
oost4i.~ TnK ITiOQBKSS (1882), 9 Q. L.U. 
J166.— CAN. 

1BB6 ill. Thb Hebcule (1854), 1 Ir. 
Jur. N. 8. 412 (Adm.).— IR. 


1889 1. l*rqporiUm of costs — Exorbitant 
demand o/satvors .} — Whoro Balvorn were 
offered a stuu of £40 by tho oaptain of 
tho salved ship, & rofuaod to aot^ept it, 
the ot.. to mark ite disapprobation of tho 
praoUoe of ttie salvors maklin; exorbi- 
tant demands, Uioited their costs to tiio 
sum of £20.— The KimtBrmsR (1858,, 
3 Ir. Jur. N. S. 397 (Adm.).— IR. 


1848 t Salvors to pav costs— Unjusti- 

moderate reward, sot up on Inflated Sc 
ox iggerated statement of their services. 


their claim will bo wholly dlsmlwied, & 
themaolvcH ooudemnod in costs. — T he 
Alma (1802), 1 Old. 789.— CAN. 


the CO. raised her : — Held : the 00. 
beim? lancroly indebted to the ow'ners, no 
costs should be Riven. — T he Con* 
QCJFBOB, 6 C. L. T. 332. — CAN, 


1849 i. No costs — Salvors unsutccssfuX 
in action ,] — ^Wliere persons on shore 
capable of renderinR salvaKO services 
RO out to a ship which has made an 
amblRuou.s siRnal that may properly l>© 
considered as a siRnaJ of distress, but 
fail to render services, thcuRh not 
entiUed t.o solvaRe, they will not be 
visited with costs of the suit. — T he 
Wayfabeb (1871), 6 I. L. T. 184.— 


1849 U. Salvors indebted to 

otvners .} — A wTCCkinR 00 . chartered a 
tuR from comers, who insured for all 
insurable risks over 5 per cent., the 
CO. to make Rood all repairs. loss<«. Sc 
domaRes not insurable imder the usual 
policy, 5: all iniuries, etc., up to 6 per 
cent, of the estimated value of the 
vessel. Through the negUgeuoe of the 
oo.*s servants the vessil w'os sunk, & 


1849 iiL Undue pressure to obtain 

acknowledgment of ckitm.]— The ct. will 
not give costs to the promovent in a 
saJvaRe action, if it appear that, by 
undue pressure, he obtained from the 
captain of a foreign vessel, imperfectly 
acquainted with English Sc at the time 
altogether ignorant of the nature of the 
document, a wiittcn acknowledgment 
of his claim as a salvor. — The vesta 
(1859), 4 Ir. Jur. N. S. 210 (Adm.).— 


1852 i Separate actions — Refusal to 
consolidaie — No costs,} — Pltfs. in sepa- 
rate suits for salvage services, who 
refuse to oonsolidate when defts. apply 
to the ct., will not, imless in exceptional 
circumstances, be allowed thdr costa. — 
The Cuableh (lb 7 l), 6 1. L. T. 14, — 
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proportion of the £400, upon the net proceeds of 
cargo : — Held : the costs of the original proceedings 
must be borne by the owners of the cargo propor- 
tionately with the owners of the ship, though the 
former were not before the ct. when the decree was 
made. — The Peace (1866), Sw. 116 ; 27 L. T. O. S. 
255 ; 4 W. R. 636. 

Annotation Am* The Elton, [1891] P. 205. 


Sub-sect. 6. — Costs of Proceeding unneces- 
sarily IN THE High Court. 

Cases within county court jurisdiction, see pp. 
243-248, post. 

A. Since the Judicature Acts. 

1369. Discretion of court — Certificate not neces- 
sary.]— Since the passing of Jud. Acta it is not 
necessary to obtain a certificate to (mable pltf. to 
recover his costs in an action in the High Ct. where 
such action is within the Adinlty. jurisdiction of the 
cty. ct., but not within its common law jurisdiction. 
Sernble : it is necessary in such case to apply to 
the ct. for directions as to the costs. — The Eng- 
lishman (1878), 38 L. T. 756 ; 3 Asp. M. L. C. 606. 
S. C. No. 1443, post. 

Annotations : — Apld. China Merchants .Steam Navigation Co. 

V. monoid (1882), 7 App. OaH. 512, P.C. Consd. Tho Ilejrf- 

nald (1907), 97 L. T. 608. Refd. The Pitgravcniiy. [1910] 

P. 25. Uentd. The Arffo (1900), 82 L, T. 602, C. A. 

1360. County Courts Admiralty Jurisdiction 

Act, 1868 (c. 71), s. 9, repealed by R. S. C., O. 55 
(now 65), r. 1.]— The above sect, is inconsistent 
with & repealed by R. S. C., O. 55, r. 1. — Tenant 
&Co. V. EUJS & Co. (1880), 6 Q. B. D. 40 ; 60 
L. J. Q. B. 143 ; 43 L. T. 606 ; 29 W. R. 121. 

Annotations: — FoUd. llookott v. Clippingdale, [1891] 2 

Q. B. 293, C. A. Apld. Tho Draifoman (1895), 11 T. L. II. 

428. 

1361. .] — Pltf. sued defts. in tho 

Q. B. Div. for damage by collision, claiming £200, & 
recovered £100 at the trial before an official referee, 
w^ho made no order as to costs, “ having regard to 
Cty. Cts. Admlty. Jurisdiction Acts, 1868 (c. 71) & 
1869 (c. 51).” The Div. Ct. varied that order by 
ordering defts. to pay pltf.’s costs; — Held: (1) 
s. 9 of the former Act was impliedly repealed by 

R. S. C., O. 66, -r. 1 ; (2) the costs were in the 
discretion of the official referee ; (3) the official 
referee had not exercised his discretion ; (4) such 
discretion was rightly exercised by the Div. Ct. — 
Rockett v. Cijppingdale, [1891] 2 Q. B. 293 ; 60 
L. J. Q. B. 782 ; 04 L. T. 641 ; 7 T, L. R. 515, 
C. A. 

Annexations : — Apld. The Drugoman (1895), 11 T. L. U. 428. 

Reid. The Salt burn (1892), 69 L. T. 88 ; Bassett v. Tong 

(1894), 71 L. T. 16. 

1862. EiTect of Merchant Shipping Act, 1894 

(c. 60), s. 547.]— Qw. ; whether the general discretion 
of the judge as to costs under R. S. C., O. 65, r. 1, 
has been limited by the above Act. 

In certifying under s. 547 that the case was a fit 
one to be tried otherwise than summarily, the ct. 
will have regard to the amount of property at risk, 
the unusual character of the services, the cii'curn- 
stances in which they were rendered, & the con- 
flicting nature of the evidence. — The Dragoman 
(1896), 11 T. L. R. 428. S. C. No. 1742, post 

1868. Matters for consideration.] — In an 

action of damage by collision, the hearing l^ted 5 


hours, & the decision mainly turned on the inability 
of defts. to exonerate their s.s. from the charge of 
not keeping out of the way of pltfs.* steamer, a 
large vessel in tow of tugs, which defts.’ steamer was 
overtaking in tho Thames. Defts,’ vessel was 
held alone to blame, & damages were referred to 
the registrar & merchants. Pltfs. filed their par- 
ticulars of claim, amounting to £339 16s. 7d., 
but the parties ultimately a^eed the damages at 
£226 5s. On motion on behalf of pltfs. to con- 
demn defts. & their bail in that amount, with 
interest, & in the costs of the action, defts. con- 
tended pltfs. were not entitled to their costs, as tho 
amount recovered was under the statutory cty. ct. 
limit of £300, & the action ought to have been 
brought in a cty. ct. : — Held: (1) the discretion 
of the ct. in allowing or refusing costs depended 
upon whether, considering the facts & circumstances 
of the particular case, pltfs. had acted properly & 
reasonably in bringing their action in the High Ct. ; 
(2) considering the size of the vessels, the nature of 
the collision, the length of time the hearing lasted, 
ife tho judgment pronounced, this was a proper case 
to be tried in the High Ct. ; (3) pltfs. were entitled 
to their costs. — The Saltburn, [1892] P. 333 ; 69 

L. T. 88 ; 7 Asp. M. L. C. 325 ; 1 R. 643. 

Annotation Polld. Tho Em ion (1907), 23 T. L. II. 540. 

1364. Special circumstances necessary.]— 

Where successful pltfs. in a collision action insti- 
tuted in the High Ct. recover less than £300, they 
will not in absence of special circumstances be 
allowed costs of the action or reference. — The Asia, 
[1891] F. 121 ; 60 L. J. P. 38 ; 64 L. T. 327 ; 7 Asp. 

M. L. C. 25. 

Annotations : — Apld. Tho Saltbnrn, [18921 P. 333. ConSd. 

llockctt V. Clipplnffdalo, [1891] 2 Q. B. 293, C. A. 

1365. Amount of claim immaterial.! — 

Where successful pltfs. in a collision action in the 
High Ct. recovered less than £300 tliey were allowed 
no costs although they claimed more than the cty. 
ct. limit. — The Herald (1890), 63 L. T. 324; 6 
Asp. M. L. C. 542. 

AanoUUions Tho Asia, [18911 P. 121. Consd. 

Rockett t>. O.ippinprdalo. [1891 J 2 Q. B. 293. O. A. Apld. 

Tho Salthum, [1892] P. 333. 

1360 , .'j — In an action of collision in the 

Admlty. Div. defts. gave bail in the sum of £600, Ac 
after the pleadings had been closed they admitted 
liability. l*ltfs. then filed a claim in the registry 
for £330, Ac the action was eventually settled for 
£218. The ct., in its discretion, allowed pltfs. costs 
on tho High Cl. scale, though the amount recovered 
did not exceed £300, as it thought that the case was 
rightly brought in the High Ct. — The Kmdkn 
(1907), 23 T. C. U. 546. 

1 307 Costs of action — Costs of reference.]-^ 

Defts. in an action for damage, before any statement 
of claim had been delivered, admitted their liability 
for the damage proceeded for, Ac by consent tho 
question of amount was by an order of ct. referred 
to tho registrar Ac merchants to report thereon. At 
tho reference before the registrar pltfs. claimed as 
damages £295 18,?, id. Tlie registrar reported to 
the ct. that there was due to i)ltfs. £199 18«. 6d. 
Afterwards pltfs, moved tho judge to condemn 
defts. in the costs of the action Ac of the reference. 
Evidence was given on affidavit in support of tho 
motion to the effect that pltfs. at the time their ac- 
tion was instituted were liable for a claim for sal- 
vage in respect of services rendered to their vessel 
after the collision, Ac that subsequently Ac before the 
reference £60 had been paid Ac accepted in settle- 
ment of such claim : — Held : ( 1 ) tho ct. had juris- 


PART III. SECT, le, SUB-SECT. 6.~-A. 

1868 I, Discretion of court — Matters 
for consideration.] — Whoro dif&cult 
quoBtions of law Sc of fact ariso. the case 


of a coUlBion between a Bolivian steam 
trawler Sc a British steam trawler 
is properly tried in the Hikh Ct., even 
though the damage ia under £400, Sc 


the judge will certify accordingly under 
O. 65, r. 10.— lURi.EY fit Miller u. 
Emmanuel (1909), 43 I. L. T. 115.— 

IR. 
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diction to certify that the case was a fit case to be 
tiled before it ; (2 ) the proper order t/O be made was 
that pltfs. should have the costs of the action, but 
each x)arty should bear its own costs of the re- 
ference. — Tins WIU.IAMINA (1878), 3 P. D. 97. 
/Innotafion :^Am- The Hullburji, I1K02] P. 333. 

1868. Case outside county court Jurisdiction. P-^A 
cty. ct. has no jurisdiction in Admlty. over a claim 
for a master’s disbursements, A in an action for 
master’s wages & disbursem<jnts in the High Ct. 
a certificaU^ under Oty. Cts. Admlty. .Jurisdic- 
tion Act, 1808 (c. 71), is not necessary to entitle a 
successful pltf. to his costs, although he recover less 
than £150, the limit of the cty. ct. jurisdiction over 
wages under s. 3 of the Act. — T iir Dictatoh 
( 1878), 38 L. T. 947 ; 4 Asj). M. L. 0. 19. 8. C. 
No. 68, ante, 

B, Before the Judicature Acts, 

1369. County Courts Admiralty Jurisdiction Act^ 
1868 (c. 71), s. 9 — Amount recovered — Not amount 
claimed.] — An action was brought in the Ct. of 
Queen’s Bench, in which an amount less than £300 
w as claimed in the particulars of demand for damage 
by collision, & a further sum not exceeding £300, for 
salvage services, A further sums for depreciation in 
value of the ship A for demurrage, amounting on the 
whole to more than £.300. Deft, paid £254 12s. lOd. 
into ct. in respect of the claim for damage by col- 
lision, which pltf. accepted in full satisfaction, & 
entered noil. proa, as to the rest : — Held : (1 ) pltf.’s 
right to costs depended upon the amount recovered, 
not the amount inscrtc^d in the particulars of de- 
mand ; (2) £254 12.v. lOd. was recovered in the 
action; (3) pltfs. were not entitled to costs. — 
Hmwitt V. CoRV (1870), h. B. 5 Q. B. 418 ; 39 
L. J. Q. B. 279 ; 22 1.. T. 066 ; 18 W. II. 954 ; 3 
Mar. L. C. 425. 

Annotation : — Reid. OimrieHtHd r. Price, Kullin<»rc t?. Wait 

(1876). h. U. I(» Rxch. Cr». 

1370. Proceeding without leave.] — ^A pltf. 

I)roceGding without leave in a superior ct. for 
damages to his sliip by a barge (propelled by oars 
only) taking judgment by default, & having his 
damages assessed by a sheriff at an amount under 
£300, is not entitled to iiis costs. — 1*urkis v. 
1^.0WER, No. 478, ante; No. 1723, 

For full aniiH.. fire S. (\ No. 47s, ante. 

1371 . Proceeding with leave.l—Wlien a suit 

has been already commenced in the Admlty. Ct. for 
an amount within the cty. ct. jurisdiction, pltf. 
cannot obtain an order for leave to proceed, so as 
to relievo him from liability for costs. — Tins 
IjORETTA (1871), 40 L. J. Adin. 50 ; 24 L, T. 447 ; 
1 Asp. M. L. 0. 19. 

1872. .] — Srmhle : even where leave 

is given to proceed in the High Ct. under the above 
Act the High Ct, is not thereby precluded from con- 
demning pltf. in cost-s, if at the hearing of the cause 
it should appear the cause was improperly insti- 
tuted in the ct. — Tins John Evans, Nos. 1739, 
1746, . 

1873. Certifying for costs Of action — Costs of 

reference.] — A ship was damaged by another out- 
ward bound, & the owners of the injured vessel, in 
the bond fide belief their damage was greater than 
it was, instituted a suit in the Admlty. Ct. & ar- 
lested the ship for a largo amount, but accepted 
bail & released the ship at once on ascertaining 


their actual damage ; defts. admitted liability, & 
the damage was referred to the registrar ; the 
claim made by pltfs. was a little over £300, but the 
registrar reduced the amount claimed by more 
than one-third, & made no report as to costs. On 
application by pltfs., the ct. certified for the costs 
of the suit under the above Act, but condemned 
pltfs. in the costs of the reference. — The Naomi 
(1875), 32 L. T. 836 ; 23 W. 11. 387 ; 2 Asp. 
M. L. C. 588. 

1374. Amount awarded.] — ^A salvage 

suit was brought in the Admlty. Ct. & a sum of £282 
was recovered. The agreed value of the property 
saved was £2,200 ; pltfs.* claim was for £700 ; there 
was considerable conflict of testimony as to the 
degree of meritoriousness of pltfs.* service, & ques- 
tions of some difficulty arose : — Held : having regard 
especially, but not solely, to the smallness of the dif- 
ference between the sum awarded & the limit of the 
jurisdiction of the cty. ct., the case was proper for a 
certificate to entitle pltfs. to costs. — The Hickman, 
No. 992, ante. 

For full anus., flee S. C. No. 992, ante. 

1375. Saving of expense.]--;Although a 

suit for salvage might have been tried in a cty. ct, 
the judge of the Admlty. Ct. will certify for costs if 
it be less expensive to try there than in the cty. ct, — 
The Beaumaris Casti.k (1871), 40 L. J. Adin. 41 ; 
24 L. T. 448 ; 1 Asp. M. L. C. 19. 

1 376. Application to cases outside Admiralty 

jurisdiction.] — The jurisdiction given to the cty. cts. 
by s. 3 of the above Act, & C3y. Cts. Admlty. Juris- 
diction Amendment Act, 1869 (c. 51), s. 2, is con- 
fined to causes within the jurisdiction of the 
Admlty. Ct. ; & in an action in a superior ct. on a 
charier party for freight or demurrage, which is a 
cause not within the jurisdiction of the Admlty. 
Ct., a pltf., claiming & recovering a sum between 
£20 A £300, is entitled to his costs, cannot be 
deprived of them by tlie operation of s. 0 of the 
Act of 1868, which is not a])plicable to such case. — 
fJUNNKSTAU (GUNESTOAD) V. PRICE, Fl^LLMOKE V. 
Wait (1875), L. R. 10 Kxch. 65 ; 44 D. J. Ex. 44 ; 
32 L. T. 499 ; 23 W. R. 470 ; 3 Asp. iM. D. C, 643, 
Exch, 8. C. No. 1710, post. 

Annotationfi : — Overd. The Alina (IHHO), Kx. 1 ). 227 , C. A. 
Dbtd. The Theodora. [18971 P. 279 . D. (\ Reid. P, v. (Ity 
of London IJoiirt Jiid^je, [ 1892 ] I Q. ll. 272 . 

1377. County Courts Admiralty Jurisdiction 
Amendment Act, 1869 (c. 51), s. 4 — Collision with 
pier-head.} — Shipowners brought an action in per- 
.Honam against a dock co. to recover a sum witliin 
the limits of the cty. ct. jurisdiction in Admlty. for 
damage occasioned to their ship by the alleged 
negligence of the co.’s servants in bringing her into 
collision witli a pier-head while moving from one 
dock to another : — Held : as the action might have 
been brought in a cty. ct., pltfs., though successful 
in the action, were not entitled to costs. — The 
Zeta, No. 480, ante; No. 1728, post. 

Amiotatimifi The Thola. [1894 J I*. 280. Consd. Tho 

Mecca, [IHO.'il J'. 96. FoUd. DavidHson t\ Hill, [19011 2 
K. H. 006. Conad. The Voritas. 119011 ]». 204. Distd. The 
Normandy, [1904] P. 187. FoUd. The Upcorno, [1912] 
J». 160, f). P. Reid. The Knprlishmun & The AuHtralia, 
[18941 V. 239: .S.S. Pcvoii«hire r. The Leslie, [1912] A. C. 
634, H. L. 

1378. Merchant Shipping Act, 1854 (c. 104), s. 460 
— Certifying for costs — Unusual circumstances.] — 

The ct. will not certify under the above Act, except 
in unusual circumstances. In circumstances of pe- 
culiarity or difficulty, which in the opinion of the 
i ct. make the cause a fit one to be tried in the 


PART 111. SECT. 16, SUB SECT. 6. 

18761. Merchant Shipping Act, 1854 
(c. 104), 9, 460 — Crrtif Sing for rosfa.] — 
The miBOonduot of one of a luunbor of 
fialvors may projudioo tho claims of the 


others as salvors. Under the above 
Act a pltf. who did not recover more 
than «200 was not entitled to costs 
rniless the judge certified that the case 
was fit to be tried In the Sui»erior C?t., but 


this would be given though tho salvors 
were guilty of misconduct, & tho award 
was diminished. — THE Cherubim (1868), 
19 L. T. 52; 2 I. L. T. Jo. 183 ; I. R. 
2 E<i. 172.— m. 
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Admlty. Ct., where there is a question of agree- 
ment, or a charge of misconduct against the salvors, 
the ct. will feel at liberty to certify. The ct. will not 
certify where the service rendered is quite ordinary, 
& the claim is not complicated by any difficult 
question ; & where the question is one of quantum 
meruit only. — Tins John (1860), Lush. 11 ; 1 L. T, 
495. S. C., No. 1387, po.9/. 

Annotation: — Consd. The Cherubim (1868), 19 L. T. 52. 

1379. S.P. The Fenix (1855), Sw. 13 ; 4 W. B. 
183. 

Annotaiions: — FoUd. The John (1860), Lush. 11; The 

Avenir (1868). 18 L. T. 157; The Cherubim (1868). 19 

L. T. 52. 

1880. S, jP. The John Bunyan (1856), 8 L. T. 
440. 

1381. .] — ^Where the master of a 

vessel refuses to go on shore, &; refers to the local 
J.T. the amount of salvage due for services ren- 
dered in the United Kingdom, & removes the vessel 
from the local jurisdiction, & an action is thereupon 
brought in the Admlty. Ct., the ct., awarding only 
£50, will certify for the salvors’ costs under the 
above Act. — The Alpha (1860), Lush. 89 ; 2 L. T. 
521. 

1382. .] — The Privy Council 

awarding a sum less than £200 for salvage services 
within the United Kingdom, will give costs, if the 
case was a fit one to be tried in a superior ct. — The 
Minnehaha, No. 939, ayiie; No. 1703, post. 

For full annB., sec S. C. No. 939, ante. 

1383. .] — ^An agreement between 

the salvors & shipowner as to remuneration, though 
not giving the Admlty. Ct. jurisdiction, may induce 
the ct. to certify for costs where the suit is duly 
brought for an amount exceeding £200, & a smaller 
sum is decreed to the salvors. — The Whxiam & 
John (1863), Brown. 4fe Lush. 49 ; 1 New Kep. 484 ; 
32 L. J. P. M. & A. 102 ; 8 L. T, 56 ; 9 Jur. N. 8. 
284 ; 11 W. II. 535. 

-Annotations : — Distd. The Hcrmin Wcdcl (1870), 39 L. J, 

Adm. 30. Refd. The Avonir (1868), IH L. T. 157 n. ; The 

Cherubim (18CS), 19 L. T. 52; The Empire Queen 

(1869), 20 L. T. 88 ; The Drapoman (1895), 11 T. L. R. 

428. Mentd. Beadnell v. Beeson (1868), L. U. 3 Q. B. 439. 

1384. When not applicable — Services outside 

territorial waters.]— Salvage services commenced 
15 miles off the coast of the United Kingdom & ter- 
minated in the Humber ; an action was entered in 
£500, £100 being awarded. On the question of 
costs : — Held : (1 ) the limitation as to costs in the 
above Act extemded only to cases where the service 
was performed within the limits of the United King- 
dom, i.c., within 3 miles of the coast ; (2) beyond 
that distance thect. would exercise its discretion as 
to giving costs having regard to the sum awarded. 
—The Actip (1857), 8w. 237 ; 29 L. T. O. S. 147 ; 
3 Jur. N. S. 893 ; 5 W. B. 547. 

1385. S. P. The Checco (1859), 8 L. T. 613. 

1386. Limitation of liability — Amount 

recoverable reduced.]— The Young James, No. 
1 555, post, 

1387. Effect of tender — Tender under £200.] 

— If in an action for salvage services rendered in the 
United Kingdom a tender under £200 “ with such 
costs (if any) as may be due by law ” is accepted, 
the ct. will not certify for costs under the above Act, 
except for special cause shown. — T he John, 
No. 1378, ante. 

Annotation: — Consd.The Cherubim (1868), 19 L. T. 52. 

1388. .] — Pltf., one of several sal- 

vors, sued for salvage services rendered in the 
United Kingdom. Defts. tendered, by act of ct., 
£40, “ with costs up to time of tender,” which pltf. 
refused. Defts. then resisted the claim partly on 
the question of amount, & partly on the ground 
(whi<m they failed to support) that pltf, had been 


party to a settlement of the whole claim with one 
of the co-salvors. The ct. overruled the tender & 
gave £100 : — Held : (1) notwithstanding the ques- 
tion of aOTcement, the case w^as not a fit one to bo 
tried in the superior ct. ; (2) the ct. would not cer- 
tify for costs under the above Act ; (3) notwith- 
standing the form of tender, pltf. was not entitled 
to his costs up to the time of tender. — T he Comte 
Nesselrood (1862), Lusli. 454 ; 31 L. J. P. M. ^ A. 
77 ; 6 L. T. 57 ; 1 JMar. L. 0. 199. 

1389. Tender of £200.] — In a suit for 

salvage, where a tender of £200 for the services was 
made accepted : — Held : pltf. entitled to costs, 
notwithstanding the above Act. — T he Gehm 
(1867), 16 W. B. 937. 

Tender generally, acepp. 185-188, ante. 


Sect. 17.— REFERENCE TO THE REGISTRAR AND 
MERCHANTS. 

Sub-sect. 1. — The Beperence. 

1390. Matters referred — Bottomry — Excessive 
charges.] — In all actions of bottomry it is the 
settled law Ad practice of the ct. to refer questions 
of excessive charges, whether for repairs, commis- 
sions, or premiums, to the registrar, assisted by 
merchants, to report upon. — The Pontida (1884), 
9 P. D. 177 ; 63 L. J. P. 78 ; 51 L. T. 840 ; 33 
W. R. 38 ; 6 Asp. M. L. 0. 330, C. A. S. 0. Nos. 
1411, 1422, post. 

1391. .] — Upon the admitted 

validity of a bottomry bond a question as to the 
propriety of incidental charges w^as referred to the 
Registrar, — T ub Aijjion (1825), 1 Hag. Adm. 333. 

1 392. Premiums.] — In a cause of 

bottomry in pmnam the ct., judging the premium 
to be excessive, w'ill refer it to the registrar & mer* 
chants to be reduced. — The Huntley (1860), 
Lush. 24, 

1393 . Rate of Interest left blank.] — In 

a bottomry bond taken at Calcutta blanks had 
been left where the rate of interest ought lo have 
been expressed. The ct. pronounced for the bond, 
with such interest as the registrar should find to 
have been usual on such rislw at th ‘ time & place 
the bond was taken. — The Change (18. .7), Sw. 
240 ; 5 W. B. 547. 

1394. Validity In question — General 

reference for report.] — Where the validity of a 
bottomry bond was contested uj)on the grounds 

(1 ) there was no necessity for a bond of bottomry, 

(2) the bond was vitiated personali exceplione of 
the lender, 3) some of the ibrnis in the bond con- 
sisted of simple contract debts bought up from the 
ship’s creditors at a isc unt of about 50 per cent., 
the bond was generally referred to the registrar & 
merchants to report thereon. — The Ocean (1846), 
2 Wm, Rob. 429 ; 4 Notes of Cases, 410 ; 10 Jur, 
604. 

1395. Scope of reference.] — A bond- 

holder submitted that it was not usual to refer to 
the registrar Ac merchants accounts that had not 
been exliibited in the cause; — Held: (1) it w«^ 
proper that the accounts should be audit(?d ; (2) if 
the bondholder was affected, it was open to Ixim to 
make an application to the ct, at a future time, — 
The Nelson (1823), 1 Hag. Adm. 109. 

For full aniin., sec SHiri'iNG & Navigation. 

1396. Reference refused.] — Wliere a 

bottomry bond is admitted to bo drawn in legal 
form & entitled to payment, the parties are bf>und 
by the terms of agreement ; Ac th(; ct, will not refer 
the matter to the registrar & merchants to make 
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such deduction on account of the rate of exchange 
as is made in ordinary cases of mercantile negotia- 
tion. — ^T hb Jane Vilet (1827), 2 Hag. Adm. 02. 

1897. Collision — ^Duty of registrar.] — In 

case of collision the owners often avail themnelves 
of the opmrtunity of doing other repairs, which 
may then d, 5 effected at less expens i to themselves. 
If tney attempt to include these other repairs in the 
amount of damage done, they are guilty of fraud ; 
but if they simply avail themselves of that oppor- 
tunity, without injury to the persons who pay for 
the repairs consequent on the collision, no blame is 
Impui able to them ; but the registrar merchants 
should exercise their vigilance, see that no greater 
charge is made gainst deft, than he is justly en- 
titled to pay. — The Alfred, Nos. 1185, 1204, 
ante; Nos. 1416, 1423, post. 

Annotation: — ^Befd. The PHiiocbr (1885), 52 L. T. 932. 

For full anuH., see 8. C. No. 1423, post. 

1898. Consequential damages — How 

far referred.] — It is not the invariable practice of 
the Admlty. Div. in castis of damage to refer ques- 
tions of cons^ucntial damage to the registrar 
merchants. The ct. will in each case consider 
whether the question of consequential damage is 
one which ought to be decided by the ct. itself, with 
the assistance of the Elder Brethren of the Trinity 
House, or referred to tlie rogisfrar & merchants. 
The ct. wid be influenced in coming to its decision 
by economical considerations, & by the presence 
of questions req^uiring for their decision the nautical 
knowledge of the Elder Brethren. — The Maid op 
Kent (1881), 6 P. 1). 178 ; 50 L. J. P. 71 ; 45 L. T. 
718 ; 29 W. K. 897 ; 4 Asp. M. E. C. 470. 

1899. Defendant’s remedy cross-action, 

not reference in original action.] — Where, in an ac- 
tion of collision, a decree has been made of both 
vessels to blame, the ct. will not refer the damage of 
both vessels to the registrar, but; will leave deft, to 
bring his cross-action, notwithstanding the ship of 
pltf. per.shed in the collision, & pltf. resides out of 
the jurisdiction. — T he North American (1859), 
Sw. 466. 8. 0. No. 1271, ayife. 

1400. Reference not ordered — Unless something 
clearly due.] — In Admlty. proceedings, where a ship 
is arrested on a specific demand, before a reference 
of accounts to the registrar & merchant-s can bo 
ordered, it must be shown to the ct. that sometliing 
is due, although the actual amount may be the 
proper subject of inquiry. The practice differs 
from a reference by an equity ct. on an unsettled 
account, where tluj ct. directs an account to be 
taken, leaving it to be shown by the result on which 
side the balance lies. — The Twentje, No. 336, ante. 

For full atiUHM sec S, C. No. 336, «n'c. 

1401. Where court can dispose of matter.]— 

A reference to the registrar as to damages will not 
be ordered in a salvage case, where the ct. can satis- 
factorily dispose of the question. — The Eleonore, 
No.s. 754, 773, ante. 

1402. Evidence by affidavit — Cross-examination 
— Deponent abroad.}— Under R. 8. C., O. 37, r. 2, 

which enables the evidence in rt»ferences in Admlty. 
actions to be given by affidavit, it is in the discretion 
of the registrar to refuse, if he thinks fit, to give 
weight to such evidence unless & unti the deponent 
has been cross-examined on his affidavit, & where 
the deponent is a party to the action, he may, 


though resident abroad, be required to attend 
in England for such cross-examination. — The 
Parisian (1887), 13 P. D. 16; 67 L. J. P. 13; 
68 L. T. 92 ; 36 W. R. 704 ; 6 Asp. M. L. C. 249. 

1403. Offer to avoid litigation — Not binding.] 
— ^Where a rough & very low estimate has been 
made of the damage & loss sustained by colli- 
sion, & offered to be accepted in order to avoid liti- 
gation, the registrar & merchants ought not to take 
this as binding upon the suffering party, but should 
ascertain the actual amount of a complete indem- 
nity to him. — The Two Sisters (1863), 1 Ecc. & 
Ad. 99. 


Sub-sect. 2. — Registrar’s Report and 
Objections thereto. 

A. Registrar' a Report, 

1404. Based on practical knowledge — ^Not subject 
to strict rules of evidence.] — The proceedings before 
the registrar & merchants are summary, not bound 
by strict rules of evidence. — T he Black Prince, 
Nos. 1424, 1427, 1464, 1477, post. 

For fall aim8.,«cc S. C. No. ]i2i,popL 

14,05. Evidence as to damage — Not conclu* 

sive.] — On a reference in a collision action the regis- 
trap & merchants arc not bound by un contradicted 
evidence as to the amount of damage done, but en- 
titled to use their own judgment & experience, & 
find in accordance therewith. — The Bernina 
(1886), 55 L. T. 781 ; 6 Asp. M. L. C. 65. 

For full anne., see Shiiti.vu ic Naviuation. 

1406. Special report unnecessary — ^Allowing Item 
to stand sufficient.] — The report of the registrar & 
merchants need not bo special upon ev ry particu- 
lar mat ter ; it is sufficient when they allow the 
item to stand. — The Ocean (1846), 2 Wm. Rob. 
465 ; 4 Notes of Cases, 56J ; 10 Jur. 504. 8. C. 
No. 1240, ante, 

B, Special Case, 

1407. When registrar may state.] — The remstrar 
may state a special case on the question whether 
the evidence before iiim is sulficient. — The John 
Bellamy (1870), L. R. .3 A. & E. 129; 39 L. J. 
Adm. 28 ; 22 L. T. 244 ; 3 Mar. L. C. 360. 

C, Objections to Registrar's Report, 

(a) Procedure, 

1408. Time for objection — Extension — ^Failure to 
object within time.] — A report of the registrar & 
merchants does not- necessarily stand contimied by 
reason of defts. failing to take objection thereto 
witliin the time provided for in Admlty. Ct. Rules, 
1859, r. 1 17, so as absolutely to entitle pi fs. to pay- 
ment to them by defts. of a sum of money which the 
ct. is of opinion ought not to have been allowed 
them in the report. 

The ct. has power to extend the time within 
which objection to the report of the registrar & 
merchants may be taken. — The Thyatira (1883), 
49 L. T. 713 ; 32 W. R. 276 ; 5 Asp. M. L. C. 178. 

1409. Only on special rounds.] — The 

ct. will not extend the time for objecting to the 
registrar’s report in a co-ownership action without 


PART III. SECT. 17, SUB-SECT. 1. 

1397 i. Matters referred — Collision — 
Po*joer of registrar to inspect] — The 
rejfiBtrar ha« po^ver on a roferonco to 
him ti> aHoertain tlio damaiKres canso<l 
hy oolliBlon to Insofot tho Phipa & 
OATgoi^ oonoerned. Tub Stockwolm v. 


Tub Sprat (1909). 14 D. C. K. 191 ; 
10 W. L. R. 448.— CAN. 

1898 i. Consequential darn- 

ages ^ flaw far referred ,] — Upon tho 
liquidation of an aooount by rofiriBtrar 
& merchants in a oaae of ooUiaton for 
damages done by a ship to a wharf : — 


field : a claim for consoquential 
damages not asked fur in the lil>el nor 
awarded by a decree, could not he con- 
sidered by the registrar Sc merchants, 
& if it had been, such damages oould 
not be allowed by art. 1660 (1) of the- 
Code nor by tho maritime law . — lie 
Toe Barcelona, p. 142, c, ante, — CAN. 
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special grounds being shown by the party seeking to 
object. — Gowan v, Sprott, Nos. 1412, 1434, post. 

1410. Mode of objection.}— An apueal from a re- 
port of the registrar canno be madeW motion, ex- 
cept by consent f both parties . — the Edmond 
( 1800), Lush. 211 ; 2 L. T. 521. 

For full aims.. Bet Shipping & Navigation. 

1411. Office copy of report necessarv. ] — When the 
registrar’s report is disputed, the objecting party 
must take an office copy of the registrar’s notes at 
the reference. — T he Pontida, No. 1 390, ante ; No. 

1422, post. 

1412. Action in district registry — ^Report of dis- 
trict re^trar — Objections — ^Procedure.]— Where an 
action is instituted in an Admlty. District Registry 
by part-owners of a ship against the managing 
owner thereof for an account, & the writ claims an 
accoimt under R. S. C., O. 3, r. 8, & an order for the 
filing of the accounts is made under O. 15, r. 1, & 
the account is proceeded with pursuant to order, As 
the district registrar reports thereon, such report is 
to be treated as the usual report in an Admlty. Ct. 
action, & if deft, seeks to take objection thereto, he 
must do so according to 0. 50, r. 1 1 , otherwise pltfs. 
will be entitled to judgment thereon, as it is too 
late to take objection to the district registrar 
making such order after he has reported, there 
having been no appeal against such order. — G owan 
V. Sprott( 1884),51L.T.260 ; 5 Asp. M. L. 0. 288. 
S. 0. No. 1409, ante; No. 1434, post. 

1413. Objection in general terms — ^Right of party 
objecting .] — Semble : where an objection to a regis- 
trar’s report is taken in general terms as to the 
whole of an item allowed, it is open to the party 
objecting to seek to have part of the item dis- 
allowed. — T he City of Peking, No. 1027, post. 

For full anus., see S. C. No. 1627, post, 

(6) Weight to be gwen to Report. 

1414. Report — Opinion of qualified persons.} — 

The report of the registrar & merchants is in its 
nature partly legal & partly mercantile. It is a re- 
port proceeding from persons qualified, in both these 
respects, to form a sound judgment on the subject 
before them : one of them being, from his connec- 
tion with cts. of justice, supposed capable of form- 
ing his own opin.on, & of assisting his associates on 
all questions of law in the fii’st instance subject to 
inspection &; correction of the ct., whilst the other 
part of this dome.stic forum consists of persons 
acquainted with trade, & exercising their judgment 
on matters relative to commerce. — T he Haabet 
( 1800), 2 Ch. Rob. 174. 

For full aniiB., «ce Fiuzs Law & JeuisoirTioN. 

1416. S. P. The Pactoltjb (1850), 8w. 173; 28 
L.T. O. S. 220; 5 W. R. 107. 

For full anus., see SiiiiTiNG & Navigation. 

1416. Presumption in favour of report.] — 

The ct. i-j disposed in the first instance to receive 
the report of the registrar & merchants with the 
strongest desire to believe it is correctly made ; but 
if the ct. differs from the registrar & nierchants, it 
will follow the dictates of its own mind. — T he 
Alfred (1850), Nos. 1185, 1204, 1397, ante; No. 

1423, post. 

For full anns., see S. C. No. 1 423, post. 

.] — There is a presumption in favour 

of the rep rt. — T he Sir George Seymour, 
Nos. 1435, 1438, post. 

For full anus., see S. C. No. 1438, post. 


141 g. ,] — The report of the registrar & 

merchants is not an order of the ct., but is simply 
a report to the ct., and the ct. is not bound by the 
decision of the registrar & merchants on a ques- 
tion of fact, e.g., the abandonment of a vessel by 
the owners.— T he Wallsend, [1907] P. 302; 70 
L. J. P. 131 ; 06 L. T. 851 ; 10 Asp. M. L. C. 470. 

1419. Until proved to be wrong.] — The ct. 

will not interfere with the report of the registry 
& merchants unless fully convinced they are in 
error.— T he Clyde (1856), Sw. 23; 6 L. T. 240. 
S. C. No. 1470, post. 

Annotatimis : — Mentd.Tho Pirro Guorrini v The Cuiaborland 

(I860), 5 L. T. 121 ; TJio Cumberland (1861), 5 L. T. 406 ; 

The Kate, [1899] P. 165 ; The Racine (1906), 22 T. L. 11. 

575, C. A. ; The Philadelpliia, 11917) P. 101, C. A. 

1420* .] — Great trust is to be reposed 

in the registrar & merchants, who have greater 
practical knowledge upon these subjects than the 
ct. ; &; to induce the ct. to support objections U> 
their report, the affirmative of pixiving the report 
is wrong must be clearly substantiated by those 
who object. — T he Glenmanna (1800), Lush. 115. 
S. C. No. 1431, post. 

Annotatimts: — Mentd. The Flyluf? FIhU (1865), Brown & 

LuHh. 430, P. C. ; The Generous (1868), L. II. 2 A. & K. 57. 

1421. Those who take objections 

to a rei)ort of the registrar merchants are bound 
to prove their objections by clear & satisfactory 
evidence. The examination of the accounts is 
conducted by persons of great experience in those 
matters, competent to the duty they undertake, 
& careful in discharge of it. — T he Edmond 
(Edmund) (1800), Lush. 57 ; 59 L. J. P. M. & A. 70. 

1422. .J — The registrar A merchants 

have a discretionary power to reduce items claimed 
under a bottomry bond, should they deem them 
unnecessary or exorbitant, the ct. will not inter- 
fere with this discretion unless it be shown the regis- 
trar A merchants have exercised it on an erroneous 
principle. — T he Pontida, Nos. 1390, 1411, ante. 

(c) Functions of Court. 

1423. Court to decide independently.] — In con- 
sidering objections to the report of the registrar & 
merchants m a cause of damage, the ct. forms its 
opinion upon the whole of the evidence, whether 
laid before the registrar merchants, or brought 
in subsequently ; will, although inclined to con- 
firm the re]>ort, especially in matters within the 
]iraclical knowledge of the inercliants, direct the 
report to be reformed. — T he Alfred (1850), 
Wm. Rob. 232; 7 Notes of Cases, 352; 14 Jur, 
155. S. C. Nos. 1 185, 1204, 1397, 1410, ante. 

Annotations : Tlio ]'rincOKH (1885), 52 L. T. 932 : 

Tlw Fn*(l (1895), 72 L. T. 153 ; Tlio City of Horllii, [1908] 

P. 110, C. A. 

1424 . .] — Tb(» presuin])tion is always in 

favour of the report of the registrar & merchants > 
on account of their special knowledge of mercantile 
affairs, particulai’ly as to the usual gains made by 
ships, losses arising from detention A the amount 
of expenses necessary to be incurred in making 
good damage received. But a right of appeal 
exists to the Admlty. (.’t, whose duty it is to pass 
an independent judgment upon the case submitted. 

The Black Prince (1802), Lush. 508. S. C. 
No. 1404, ayile ; Nos. 1427, 1464, 1477, post. 

Annotations : — Mentd. The Arf^entino (1888), 13 1*. D. 3 91, 

a. A.; Tho City of Pokinf^ (1890), 15 App, Ca8. 438, 

J\ (1. ; Tlic Mculiaiia, [1900] A. C. 113, H. L. 

1425. Fresh evidence admissible.] — The ct. is un- 
willing to disturb the report of appraisement fur- 


PART III. SECT. 17, SUB-SECT. 2.— 
C(b). 

1419 I. Presumption in favour of re- 
port — Until proved to be wrong .] — 


bursomonts a thoroughly competent report will not be overruled unless 
person has been Belectod as referee with there bo a case against it wliioh sotisliCH 
approval of both parties, & ho reports the ct. that tho report ought not to 
thereon after full examination, objoetors l>e malnt-ainod.- — T he James '**“ 
to such reiM>rt most prove their objoc- (1873), Y. A. D. 159. — CAN. 


en in a question of aooounts dis* i tions by satisfactory evidence, for tho I 
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nished by the registrar & merchants ; but it will 
allow the report to be referred back to him, if fresh 
evidence is firoduced, upon the party making the 
application paying costs of the first inquiry. — 
The Matchless (1840), S L. T. O. 8. 198 ; 10 Jur. 
1017. 

1426. .] — On an appeal from a report of the 

re^strar Sc merchants new evidence is admissible. 
— Tjie Iron -Master (1859), 8w. 4.41. 

For full auns., sec Hiiirnsa & Navioatiox. 

1427. .] — ^According to the practice of the ct. 

fresh evidence may be brought upon appeal, & the 
ct. may have to pronounce judgment upon a case 
different, perhaps materially so, from that before 
the registrar Sc merchants. — T he Black Prince, 
Nos. 1404, 1424, an/e; Nos. 1404, 1477, 7 >os/. 

For full aims., see S. C. No. 1 421, nnfe. 

1428. .] — The new rules made pursuant to 

Admlty. Ot. Acts, 1840 (cc. 05, 00), Sc Admlty. Ct. 
Act, 1854 (c. 78) (rejiealed), do not restrain the 
judge of tlio Admlty. Ct, from admitting in his dis- 
cretion fresh evidence when the case comes before 
him upon objections to the report of the registrar 
Sc merchants upon a reference to them to ascertain 
the amount of damage. — The hYviNo Fish (1805), 

3 Moo. P. C. C. N. 8. 77 ; 10 E. K. 29. 

Ann()taHo7fs : ~ Consd. Tlio (Iciktouh (18ttK), \M L. .1. A<lm. 
:n. Mentd. Tlio TluiriiV|?la (IH72), 4l L. J. A dm. 4 4. 

1429. Conditions of admission.] — The ct. will ' 

not hear further evidence in objection to the regis- 
trar’s report, unless the ])arty making the applica- 
tion can satisfy the ct. that the further evidence 
could not, by projier diligence, have been produced 
before the registrar Sc merchants, or that they asked 
at the reference for an adjournment to produce it, 

Ac were refused. I’ho alliclavit in support of a 
motion for leave to produce further evidence, where 
the object is to vary the evidence already given, 
should ho clear Ac precise as to the witnesses it is 
proposed to call, Ac the nature of their testimony. 
The allldavit of a witness, who is not tendered for 
cross-examination, & dej loses to a fact material 
to the inquiry bciforc the registrar A: merchants, 
should bo filed before the hearing. The adjourn- 
ment of the heal ing of a motion for counsel's con- 
venience docs not preclude the parties making the 
motion from tiling Ac using a further atlidavit,— - 
The Thuringia (1871), 41 E. J. Adm. 20 ; 25 
J.. T. 005 ; 1 Asj). M. L. C. 100. 

AnnoUaUm :--Refd. The Venture, [IhOSI P. 218 , C, A. 

1430. Courses open to the court.]— There are three 
courses open to llic ct, with respect to objections 
to a report. : (1) to confirm the report, if the objec- 
tions are unfounded ; (2) to send it back to the 
registrar A merchants ; (3) to make, on its own I 
authority, such alterations therein as it may think 1 
fit.— T he Ukuk (1847), 5 Notes of Cases, 170. 

1431. Objection on ground not taken at reference 
— Not admissible.} — In an appeal from a report the 
ct, will not alloAv a party to set up a case which ho 
did not endeavour to establish at the reference. — 
The Oijcnmanna, No. 1420, ante. 

Anno^aHcn^s : — Gonsd. The OonermiM Ti. 1\. 2 A. & E. 

57. Reid. The Flying Fitili (1805}, Hrowii. r. LubIi. 430, 
P. C\ 


1432 . ,] — On appeal from a report of 

the registrar & merchants, no objection can be 
made before the ct. to an item which was not 
questioned before them. — The Princess Helena 
(1861), Lush. 190; 30 L. J. P. M. Sc A. 137; 4 
L. T. 869; 1 Mar. L. C. 108. 

For full anns., see .SfiimxG Sc Navioation, 

1433. Errors not affecting result.] — In an award 
of damages by a district registrar & merchants, 
errors had been made on both sides, but after the 
correction of such errors the registrar might have 
aiTived at substantially the same result as was 
reached in the award delivered : — Held : the award 
must stand. — The Marpessa, [1907] A. C. 241 ; 
76 L. J. 1’. 128 ; 97 L. T. 1 ; 23 T. L. R. 572 ; 51 
Sol. Jo. 530 ; 10 Asp. M. L. C. 1, H. L. 8. 0. No. 
1646, post. 

Annotaiiona : — Mentd. The Bodlewoll, [1907] P. 286; 

The Astrakhan (1910), 102 L. T. 539 ; The Tugela (1913), 

30T. L. 11. 101,P. 1). 

1434. Objection to interlocutory order — When 
appeal against order proper remedy.] — Gowan v . 
Spbott, Nos, 1409, 1412, ante. 

1435. Reference back — Evidence unsatisfactory.] 

— ^The evidence on objections to the report of the 
registrar Sc merchants being unsatisfactory, the ct. 
offered to the objecting party to refer the accounts 
back to the registrar Sc a merchant Sc surveyor of 
shipping to be chosen by the ct., expressing its 
intention to overrule the objections if this course 
was not assented to. — The Sir George Seymour 
(1853), 1 Ecc. Sc Ad. 67 ; 17 Jur. 402. 8. C. 
No. 1417, ante; No. 1438, post. 

Annotation: — Mentd. Anderson v. lloon (1865), 3 Moo. 

P. C. C. N. S. 77, P. (’. 

1433 , Evidence wrongly rejected.] — ^Where 

the registrar wrongly refused to admit in eviden ce 
certain books containing entries in the handwriting 
of pltf.’s testator, which entries were, in the opinion 
of the ct., admissible in evidence, the ct. ordered the 
case f/O go back to the registrar in order that he 
might receive them in evidence Sc draw the proiier 
inferences from tliem. — The Swiftsure (1900), 
82 L. T. 389 ; IG T. L. R. 275 ; 9 Asp. M. L. 0. 
05. 

1437. Correction of report — ^Erroneous view of evi- 
dence.] — In a cause of limitation of liability arising 
out of a collision, where, the fund in ct. being insuf- 
ficient to satisfy tlie claims against it, a reference 
has been made to the registrar Sc merchants to 
assess the damages as to time Sc rate, the ct. will 
review the registrar’s report & correct it, if it should 
appear that any portions of the report are founded 
on what the ct. deems to be an erroneous view of the 
evidence. — The City of Buenos Ayres (1871), 25 
L. T. 672 ; 1 Asp. M. L. O. 169. 

1438. On expert advice.] — In a dilYlcult case 

of objection to the report of the registrar Sc mer- 
chants partly requiring the knowledge of a ship- 
vn’ight or surveyor of shipping, the judge may se- 
lect a merchant A: surveyor to assist him in recon- 
sidering their report, Sc give personal attendance. — 
Tub Sir George Seymour, Nos. 1417, 1436, 
ante. 

Annotation . — Refd. Amlerson r. Hoeii (1865), 3 Moo. p. C. 

C. N. S. 77, P. V, 

1439. As to quantum only.] — In an action 

of damage by collision the damages occasioned to 
pltf s. by reason of the collision beUveen a submarine 


PART HI. SECT. 17, SUB‘SECT. 2.— 
C(o). 

1481 i. Objection on around not taken 
at reference .] — Where Intorost on the 


value of the wreck for the period be- 
tween the collision & the examination of I 
the vessel was not speolflcally allowed. ' 
there being no direct claim for it, & it 
appearing that there was an equivalent 


granted by the registrar & merchants 
in another form, an act on petition 
contesting the report in this particular 
was overniled. — The Quebec (1878), 
4 Q. L. II. 101.— CAN. 
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& defts.’ 8.S. were referred to the registrar, assisted 
by merchants, to assess the amount thereof on the 
basis of defts. paying 96 per cent, of the assessed 
damages. By the schedule to the assistant regis- 
trar's report the amount claimed in respect of the 
** value of the hull, machinery & electric fittings 
batteries of the submarine at the time of her loss," 
was £36,000, of which £26,600 was allowed ; but on 
motion by defts. to vary the report, on the ground 
that the sum of £26^500 was excessive, the President 
reduced the amount to £23,860. On appeal: — 
Held : the sum of £26,600 must stand, as it was 
arrived at by the assistant registrar & merchants 
upon evidence produced by both sides, & was varied 
by the President only upon the question of quan- 
tunit for an appellal-e tribunal docs not review a 
fig^ure so found unless in very exceptional circum- 
stances, such as the detection of an error of prin- 
ciple, or an obvious mistake in the calculation, or a 
clear misunderstanding of evidence lying at the 
root of the assessment. — T he Amebika, [19141 
P. 167 ; 83 L. ,T. P. 157 ; 111 L. T. 623 ; 30 
T. L. R. 669 ; 68 Sol. Jo. 054 ; 12 Asp, M. L. C. 
630, 0. A.; affd, on another point, [1910] A. C. 
38, H. L. 

Avnoialion : — Mentd. Berry r. Hemni. [101 ;>] 1 K. B. C27, 

C. A. 


Sub-sect. 3. — Costs. 

A* Since ihc Judicature Acts* 

1440. Successful party entitled to costs — Reference 
treated as separate litigation.] — The costs of the re- 
ference as to damages in an action of damages do 
not follow the costs of the action, but are in the 
discretion of the judge as costs of a fresh litigation. 
Where an action is brought by the owners of a ship 
& owners of cargo laden on board it jointly against 
another ship for damages arising from collision, & 
both vessels are found to blame, & as a consequence 
no order is made as to costs of the action, & each 
ship pays a moiety of the damage of the other, 
those pltfs. who are owners of the cargo arc entitled 
to costs against defts. of proving their claim in a 
reference before the registrar & merchants. — The 
CONSETT (1880), 5 P. I). 77 ; 42 L. T. 33 ; 28 
W. R. 622 ; 4 Asp. M. L. C. 230, C, A. 

Annotations : — Folld. Tl»o Snvrrnalic* (1880), 5 P. I). 1C6; 

The MJU-y (1882), 7 P. D. 201. 

1441. •] — An action of damage was 

brought by the owners of the ship F. against the 
ship S.i & the owners of the S. claimed damages by 
wav of counterclaim against the F. At the hearing 
of the action the ct. found both ships to blame for 
the collision, condemned the owners of each ship in 
a moiety of the damage sustained by the other, re- 
ferred the question of damages to the registrar & 
merchants, At made no order as to costs. After- 
wards the owners of the S. brought their counter- 
claim into the registry. No tender was made by the 
owners of the F., & tne registrar struck off less than 
onc-ninth of the amount claimed, but made no 
recommendation as to costs of the reference. On 
application of the owners of the S. the ct. con- 
demned the owners of the F. in the costs of & inci- 
dent to the reference. — T he Savernake (Sever- 
NAKE) (1880), 5 P. D. 166 ; 49 L. J. P. 71 ; 29 W. R. 
123 ; 5 Asp. M. L. C, 34, n. 

1442. Claim & counterclaim — Less than 

one-fourth struck off.}— In cases of collision, 
where both vessels are I.eld to blame, Ac the 


amount of damage is referred to the registrar, & 
less than one-fourth is struck off the respective 
claim & count-erclaim of pltfs. & defts., the costs of 
substantiating pltfs.’ claim at tlie reference will bo 
borne by defts., Ac of defts.’ counterclaim at 
the reference by pltfs. — The Mary (1882), 7 
P. D. 201 ; 48 L. T. 28 ; 31 W. B. 248 ; 5 Asp. 
M.L. C. 33. 

1443. Excessive claim — More than one-third 
struck off — Costs awarded to defendant.!— Where 
more than one third of 1 he claim is struck off at a 
reference, the ct. will consider itself bound by the 
rules of practice as to costs, Ac condemn pltf. in the 
costs of the reference, notwithstanding hardships in 
the particular case. — T he Englishman, No. 1369, 
ante. 

1444. Part of original claim withdrawn 

— No costs.] — Where pltf. in a reference in a col- 
lision action withdraws a large item of liis claim at 
the reference Ac not before, Ac he r(*covers less than 
two-thirds of the amount originally claimed, but 
more than two-thirds ol* the amount which remains 
after his withdrawal of the above itcmi, tin* original 
amount of his claim before withdrawal is the claim 
upon which costs are to bo given & he is not en- 
titled to his costs. — T he Kiiean Dubii (1883), 49 
L. T. 444 ; 6 Asp. M. L. 0. 154. 

1446. Costs awarded to plaintiff.] — 

Whore pltf claimed unliquidated damages in re- 
spect of loss of the remainder of a season’s fishing 
occasioned by a collision, Ac on a reference to the 
registrar Ac merchants defts. objected to the claim 
altogether, but pltf. recovered, being awarded less 
than two- thirds of the amount claimed by him as 
damages, the ct. gave him costs in respect of the 
reference on the ground of the peculiarity of pltf.’s 
claim, without prejudice to the general rule as to 
costs of reference. — T he Gleaner (1878), 38 L. T. 
050; 3 Asp. M.L. 0. 682. 

1446. .] — In a case of damage to a 

cargo of maize caused by the heating of a portion of 
it consequent upon delay, a portion, it was ad- 
mitted, had been damaged by perils of the seas, Afc 
it was impossible to ascertain with accuracy the ex- 
tent of damage caused by the delay. The amount 
of damage claimed was £1,060 10a. Od., Ac the 
amount allowed by the registrar Ac merchants on 
the reference was £000. The ct. gave pltfs. tlie 
costs of the reference. — T he Elina (1880), 6 P. 1). 
237 n. 

1447. No general rule — Discretion. ]-^As by 

R. S. C., O. 05, r. I, the costs of all proceedings are 
in the discretion of the ct., the g(*neral rule of prac 
lice in the Admlty. Ct. a.s to the costii of reference, 
namely, that when more than a fourth is struck off 
a claim, each paHy pays his own costs, Ac when 
more than a third claimant pays the other party’s 
costs, is wrong, Ac the ct. must exercise its discre- 
tion according G) the circumstances of each parti- 
cular case. The Empress Eugenie, No. 1471, 
post, overd. — T he pRiEDEBERCi (1885), 10 P. D. 
112 ; 54 L. J. P. 75 ; 52 L. T. 837 ; 5 Asp. M. L. O. 
420 ; 33 W. R. 087, C. A. 

1448. Tender — Effect of — Oncosts of reference.] 
— I’ltf. claimed as damages for collision the sum of 
£501 12». 9d., of which £237 is, 3d. was claimed in 
respect of demurrage. Defts. tendered the sum of 
£385 in satisfaction. On the reference the ro- 
gistraj) allowed the sum of £393 Is. 3d. in respect 
of the claim, of which £136 represented demurrage, 
but, on the ground that the amount allowed 
exceeded the tender by only £8, directed each 
party to pay a moiety of the reference fees, & to 
bear its own costs Irom ihc tiirio of the tender, 
pltfs. being entitled to the costs previous there- 
to: — Held: the ct. would not interfere with the 
registrar’s exorcise of discretion. — The Dania 
(1901). 18 T. L. R. 169. 

1449. Limitation of llablUty— Costs of reference.] 
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8ed, 17 . — Reference to the registrar & mercharUs : 

-—In a collision cause, although deft, is entitled 
upon admission of liability & payment into ct. of 
the amount of his liability under M. S Act Amend- 
ment Act, 1802 (c. 03), s. 64, to a stay of proceed- 
ings as against himself, pltfs. having separate 
interests may, at d ‘ft.’s cost, proceed to a reference 
to settle »he respective amounts due to them^ & 
may tax their costs. — T ubExpeut (1877), SOL. T. 
258; 3 Asp. M. L. C. 381. 

1450. When not allowed.] — In a limita- 

tion action shipowners cargo owners both 
claimed againsttho fund in ct. At the usual refer- 
ence the cargo owners disputed some part of the 
shipowners* claim, which was in consequence 
considerably rftduced. The cargo owners con- 
tcmdod that they were entitled to recover all the 
costs incurred by them on the reference in dis- 
puting the shipowntjrs’ claim from the owners of 
the 8.S. as part of the necessary costs of estab- 
lishing their respective claims. The District 
Registrar taxed the costs de bene esse, but referred 
the question of the liability of pltfs. for the costs 
of settling the disputed items of the claims to the 
iudgo; — Held: f)ltf3. in the limitation action not 
liable for such costs. — T ub Ponce (1879), 4 Asp. 
M. L. C. 185 n. (a). 

1451. Discretion of registrar.] — Inalimita- 

tion of liability suit pltfs. objected to certain items 
of defts.’ claim for damage to cargo sustained in 
consequence of collision, upon the ground that a 
large proportion of the damage was owing to defts.* 
failure to use due diligence after the collision to 
minimise the damage. The regis rar found that 
pltfs.* objections were well founded fallowed only 
u portion of defts.* cla m, & ordered each iiarty to 
pay his own costs of the reference. From this 
order defts. appealed by motion: — Held: (1) 
thougli there is a general rule of practice that pltf. 
in a limitation of liability suit must pay the costs, 
that practice is not invariable ; (2) the registrar 
has discretion in a propter case to make such order 
as to costs as h(‘ thi jks j ust ; (3 ) his order was right. 
—Tub Runstuoom, [1899] W. N. 33 ; 80 L. T. 422 ; 
8 Asp. M. L. C. 638. 

1452. Costs of objection to report.] — In 

an iicti *n of limitation of liability, where there 
were claims for loss of life & personal injury & 
for loss of or damage to goods, 6c the claims for 
loss of life iSc personal injury exceeded the amount 
of pltfs.’ liability not available for distribution 
amongst claimants for loss of or damage to goods, 
the registrar, after marshalling the whole of 
tile claims of all kinds so as to throw on to the 
amount solely available for loss of life & personal 
injury claims such ecpuil & proportionate parts 
of eacU loss of life & personal injury claim as 
absorbed Uie wiiol(* of the amount so available, re- 
ported that. Uiat. part of tiie fund in ct. against 
which goo Is claimants were also entitled to claim 
ought to be distributed rateably between goods 
clairnatiis Si lo^s of life & oersonal injury claimants 
in the same pi*oportions that the claims for loss of 
or damage to goods boro to the unsatislied portions 
oT the claims for loss of life <fc personal injury. 
The report was obj^ted to by certain defts, on 
the gr >und that claitnants for loss of life &; per- 
sonal m ury ought not, in respect of any portion of 
their claims to rank against the fund in ct. avail- 
able to satisfy pro tani> claimants for loss of or 
damage to goods: — Hold ; (1) the report of the 
registrar was cor ect, Sc must be atHrmod ; (2) in 
the special circumstances, he c 'sts of objection to 
the report must be borne by pltfs. — T he VioroRiA 
No. 1647, post 

For full anna., see S. C„ No. 1547, post. 


B» Before the Judicature Acts^ 

1453. Bottomry — Bondholder entitled to costfr— 
General rule — ^Exception.]— The rule which applip 
to references in causes of collision does not apply to 
causes of bottomry. In a cause of bottomry* where 
the bond is admitted to be T£did, & referred to the 
registrar Sc mer.,hants to report the amount due, 
pltf. is usually entitled to the general costs of the 
reference, but will b^ condemned in costs clearly 
occasioned by improperly persisting m claims which 
cannot be sustained. Where the reference was ad- 
journed to produce further evidence in relation to 
certain items on each of whic i the bondholders sub- 
sequently failed : — Held : the bondholder must 
pay costs occasioned by the adjournment. — ^T hb 
Kepler (1801 ), Lush. 201. 

1454. .] — In a case in which the 

ct. was of opinion that the bondholder had acted 
most meritoriously for the common interest of all 

E arties on the question of costs : — Held : no fraud 
eing proved against him & the opposition to the 
bond being unjust & very ungracious, costs should 
be given. 

The charges that the registrar has disallowed do 
not give a character of fraud to any part of this 
transaction. The title of the party therefore to his 
costs upon the general proceedings is not vitiated, 
but 1 shall make no order as to those which may 
have been incurred by the discussion of the regis- 
trar’s report ; it was fairly brought to my notice, &; 
on the matter of costs the parties must have come 
before the ct. (Lord Stowell). — The Tartar 
( 1822), 1 Hag. Adm.l. 

Annotations : — Retd. The Staffordshire (1871), 25 L. T. 137. 
Mentd. TJie Atlas (1827), 2 Hat?. Adm. 48; Weston v, 
Foster (1836), 5 L. .1.0. P. 212 ; The Em ncipation (1840), 
1 Wm. Hob. 121; Stalnbank v. Fenning (1851), 11 
C. B. 51. 

1455, ,] — X bottomry bond was pro- 

nounced valid in part Sc invalid as to the rest, Sc was 
referred to the registrar & merchants to report on 
certain items which were allowed as claimed. The 
bondholder claimed the costs of the reference 
as the report was in favour of the whole sum : — 
Held : the costs must be allowed. — T he Heart 
OF Oak (1841), 1 Notes of Cases, 114. 

1456. No costs of action .] — Primd 

facie a bondholder establishing his bond is en- 
titled to his costs. Where, however, the general 
validity of the bond is established, & upon a refer- 
ence a large deduction is made, & the report is 
conlirmed by the ct., the bondholder will not be 
entitled to his costs in the original suit. The 
party opposing the bond in the original suit, having 
made various cliarges against the*bondholder which 
were not established, was hell disentitled to liis 
costs in the original suit; but the costs of the 
reference were decreed to him. — T he Gauntlet 
( 1849), 3 Wm. Rob, 167 ; 7 Notes of Oases, 41 ; 13 
Jui*. 413. 

1457, Bondholder liable for costs.] — The 

holders of a bottomry bond, the amount of which 
on reference was reduced one-fourth, were con- 
demned in the costs of ihe reference. — The 
Eliza (1842), 1 Wm. Rob. 328 ; 1 Notes of Oases, 
305. 

1458. .] — Where a bond is pronounced 

for. Sc upon l>eing referred to the r^istrar Sc 
merchants large deductions are made in the re- 
port, the party setting up the bond will be liable 
lo the costs of the reference. Semblez the main 
consideration in the judgment of the ct. will be the 
amount of the sum deducted in proi)ortion to the 
sum claimed. — T he Oatherine ( 1847 ), 3 Wm. Rob. 
1 ; 6 Notes of Oases, 398 ; 10 L. T. O. S. 35 ; 11 
Jur. 739, 

1469. /S'. P. The Shamrock, No. 1468, posf. 
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1460. Wages — Bvle applicable.] — The rule ob- 
taining in references in causes of collision that if the 
reg^rar strikes off more than one- third of pltf.’s 
claim pltf. shall be condemned in the costs of the 
reference does not apply to a reference in a cause of 
master’s wages ; but the ct. will decide equitably 
according to the circumstances of the pedicular 
case. 

In a reference in a cause of master’s wages more 
than one-third was struck off the master’s claim, & 
more than one-third struck off the owner’s counter- 
claim, & a balance declared due to the master : — 
Held : each party should pay his own costs. — The 
Lemuella ( 1860), Lush. 147 ; 30 L. J. P. M. & A. 1 . 

1461. .] — Upon a report made by the 

registrar in a cause of master’s wages, the ot. will 
not determine the incidence of the costs of the re- 
ference by any filxed rule, but according to the cir- 
cumstances., 

Pltf. suing for wages claimed £1,657 10s. 6d., & 
refused a tender by defts. of £150 ; defts. there- 
upon set up a counterclaim of £1,571 13s. 6d., & the 
accounts were referred to the registrar & merchants, 
who found £413 Is. 6d. due to pltf. : — Held : pltf. 
must pay the costs of the reference. — The William 
<1801), Lush. 199. 

1462. Collision— Plaintiff entitled to costs — 
Though excessive amount claimed — Special circum- 
stances.] — There is no absolute rule of practice in 
the Admlty. Ct. that pltf.’s costs of a reference 
in a collision cause shall be disallowed when 
more than ono-fourth of pltf.’s claim is struck 
off. 

Where pltf.’s claim was reduced by more than 
one-fourth, but the claim was made out in a fair 
spirit, & deft, had underestimated the damage 
much more than pltf. overestimated it, pltf.’s 
costs of the reference were allowed him. — The 
Ameija (1870), 23 L. T. 544 ; 19 W. R. 216 ; 3 Mar. 
L. C. 605. 

1403, .]— The claim made by 

pltfs. involved investigation of salvage expenses to 
a great amount incurred in consequence of collision. 
The registrar disallowed more than one-third of 
pltfs.’ claim, the greater portion of the items so dis- 
allowed being expenses with reference to the salvage 
which were not chargeable as between pltfs. & defr.: 
— Held : (1 ) the usual rule as to costs of reference 
should not i}revail in this case ; (2) pltfs. were 
entitled to their costs. — The Berbice (1857), 6 
L. T. 106 ; 1 Mar. L. C. 203. 

1464. No costs — Both parties In wrong.] — 

Where at the reference both parties were in the 
wrong : — Held : each party must bear his own 
costs. — The Black I^nce, Nos. 1404, 1424, 1427, 
ante ; No. 1477, post. 

For full auDB., «ee S. C. No. 1424, ante, 

1465. Excessive claim.] — Costs of re- 

ference to the registrar & merchants are not allowed 
so far as applies to excessive demands. — The New 
Union v. The Panther (1863), 6 L. T. 240. 

1466. .] — ^As a general rule, where 

one-third is taken by the registrar & merchants off 
the amount cladmed, the party who has the third 
taken off is condemned in costs of the reference. 
In this case each party was left to pay his own costs, 
as the registrar & merchants took off £5 less than 
one-third of the claim. — T he Fidelia (1858), 6 
L. T. 240; Shipping Gazette, May 17. 

1407, .] — On a reference to the 

registrar & merchants in a damage cause more than 
one-fourth &; less than one-third of pltf.’s claim 
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1460 i. Wages — Rule appliaible.] — 

Ab a irenorfij rule, upon a reference to 
the i^strar & merohanta to take 
aoooimtB in an Adxnlty. suit, where one^ 


having been disallowed ; — Held : each party must 
pay his own costs. — T he Peerless (1862), 6 
L. T. 107 ; 1 Mar. L. C. 206. 

1468. Plaintiff liable for costs — ^Excessive 

claim.] — The amount of damage had been referred 
to the registrar & merchants, who reduced pltf.’s 
claim from £1,375 to £800. On their report being 
confirmed : — Held : pltf. must bo conclemned in 
costs of the reference. — T he Shamrock (1840), 7 
Notes of Cases, 112. S. C. No. 1459, ante. 

1469 . ,]— Pltf. was condemned in 

costs of the reference in consequence of large deduc- 
tions made by the registrar & merchants from his 
claim for damage sustained by collision. — T he 
Cynthia Ann (1863), 17 Jur. 768. 

1470. When a large proportion 

of the damage claimed is disallowed, & the regis- 
trar’s report is not objected to, claimant must pay 
the whole costs of ref(^rence. — lliB J. J. IIathorn 
(1868), 4 Jur. N. S. 790. 

1471 . Though plaintiff falls on 

point of law.] — The ordinary rule in causes of colli- 
sion that pltf. shall pay costs of the reference to the 
registrar « merchants, if their report disallows more 
than one- third of his claim, is not to be relaxed, 
even if pltf. fails in substantiating his entire claim 
upon a question of law only. — T he Empress 
Eugenie (1860), Lush. 138. 

Annotation : — Overd. Tlio Fricdcbcrg (1885), 10 P. D. 112, 

C. A. 

1472. Conduct of plaintiffs con- 

ducing to loss.] — SVmbZc; where an exorbitant 
claim is made before the registrar & merchants for 
the value of the injured vessel, the abandoiunent 
is held unjustifiaole, pltfs. will be condemned in 
costs of the reference. — The Tihtringia (1872), 41 
L. J. Adm. 44 ; 20 L. T. 446 ; 1 Asp. M. L. C. 283. 

1 473. Effect of insufficient tender.] 

— Where the amount of damage in a causci of colli- 
sion is referred to the registrar & merchants, & a 
tender is made by deft, but not accepted by pltf., 
if the amount pronounced to be due is less than 
two- thirds of pltf.’s claim, but exceeds the tender 
of deft., pltf. is liable for general costs of the refer- 
ence, but deft, for costs occasioned by his making 
an insufficient tender. — The Heine (1859), Sw. 
513 ; 1 L. T. 340. 

1474. Costs of particular Items.] — The 

claim made in a damage cause w^as £3,121. The 
report allowed £1,730. A tender was made before 
the reference of £1,685. The four principal items 
disallowed amounted to £1,109. The claimants 
were condemned in costs of the reference as to these 
four items. — T he NiMitOD (1853), 17 Jur. 767. 

1475. .] — Where, on a reference to 

ascertain the amount of damages, pltf. included a 
claim for freight to which he was held not entitled : 
— Held : pltf., though entitled to the rest of the 
costs, must pay the costs occasioned by the claim 
for freight. — ^T he South Sea (1856), Sw. 141. 

1476. Appeal from report — Costs of.] — Inacasoof 
doubt as to objections to the report of the registrar 
& merchants, no costs were allowed, although their 
report was affirmed. — T he Clyde, No. 1419, ante. 

For full annB., see S. C. No. 1419, anfe. 

1477. .] — The coats of an appeal from 

the registrar’s report follow the result, Sc do not 
depend upon the proportion of pltf.’s original 
claim which is finally disallowed. — T he Black 
Prince, Nos. 1404, 1424, 1427, 1464, ante. 

For full anuH., see 8. C. No. 1424, ante. 

wotfOB. Scmhle : it la not UBual to 
employ coimBel in takiiuic accounts 
iKjfor© the roffistrar & iiicrcliunt/fl. 6c 
their costs will selrlom Ijc allowde. — 
The Albion, No. 363, ii.» ante. — AUS» 


fourth of promoter’s claim is disallowed 
no costs of the reference will be given, 
& when! one-third Is disallowed resp. 
will be allowed his costs of the reference. 
But this rule does not apply to a suit for 
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Admiralty. 


Sect, 18.— ENFORCEMENT OF JUDGMENT. 

Sub-sect. 1. — In Generax. 

Amount recoverable — Collision.] — See Shipping 
& Navigation. 

1478. No rights given to third parties — Cost 
of repairs — Repairs not paid for.] — where in the 
registrar's report in a collision action it appears that 
claimant claims, inter alia^ bls part of his damages 
the cost of repairing his ship, hut has not paid the 
shipwright, 4fc has since the repairs were effected 
become insolvent, & the registrar allows such item, 
the ct. has no power to do anything to ensure the 
money being jiaid over by claimant to the ship- 
wright, & will not retain the money in the registry 
until claimant has given satisfactory evidence 
that he had paid tlu^ shipwright. — The Endeavour 
(1800), 62 T. 840 ; 6 Asp. M. L, 0. 511. 

1479. Satisfaction — What is.] — Payment to sea- 
men by shiiiowners before a shipping master is no 
satisfaction of wages pronounced for in a suit in the 
Admlty. Ct. — The Araminta (1856), Sw. 81 ; 26 
L. T. O. H. 317 ; 2 Jur. N. S. 310; 4 W. R. 396, 
0. A. 

For full anuB., sec SiiiiTiNa & Navigation. 


8un-HECT. 2 . — Interest. 

1480. Awarded from date of loss.] — It is the 

settled practice of the Admlty. Ct. to allow interest 
upon damages recovered in respect of a collision at 
sea, in the case of a vessel in ballast, from the date 
of the collision. The same rule will be followed 
by an equity ct. in suits instituted under M. 8. Act, 
1864 (c. 104), 8.514. 

A vessel proceeding homewards in ballast was 
run down by a steamer. Tlie owners of the latl-er 
filed their bill, asking fU'otection of the ct. under 
the above Act :- -lIeld : they ought to pay into ct., 
not only the amount of damages for which they 
had been held liable by a judgment of the Admlty. 
Ct., but also interest at 4 x)or cent, from the dat-c of 
collision. — Htraker v. IIauti^nd (1864), 2 Hem. 
M. 570 ; 5 Now Rep. 163; 31 L. ,T. Ch. 122 ; 11 
H. T. (J22 ; 10 Jur. N. 8. 1143 ; 2 Mar. L. C. 159 ; 
71E. R. 584. 


for the 12 years on the damages awaMe^ 
The Kong Magnus, [1801] P. 223 ; 65 L. T. 231 ; 
7 Asp. M. L. C. 64. . 

1483. On Judgment debt.] — Since the incor- 

poration of the Admlty. Ct. in the High ^ 
Justice, an award of salvage is a judgment debt, 
& as such bears interest from the date of entry of 
judgment, the taxed costs bearing interest from 
the date of signing of the allocatur. — The Jones 
Brothers (1877), 46 L. J. P. 75; 37 L. T. 164; 
3 Asp. M. L. C. 478. 

14 g 4 . Costs — Compound Interest.] — In a 

cause of collision where payment of a sum for 
damage, interest, & costs reported to be due has 
been delayed by the party liable, the other party is 
entitled to interest on the whole sum from 15 days 
after the date of such report, & 53 Geo. 3, c. 169, 
s. 1, limiting the liability of owners to the value of 
the ship, appurtenances & freight, applies only to 
the original claim for damage &> docs not extend to 
costs & interest. Where interest is made up, it then 
becomes principal & bears interest as part of the 
principal. The costs to which the party is put are a 
part of his loss. — The Dundee (1827), 2 Hag. 
Adm. 137. 


Annotations : — FoUd. The NoBtra Senora Del Carmine (1 854 ) 
1 Koo. & Ad. 30:i. Consd. The Wild Hanger (18G2), 32 
L. J. P. M. & A. 49 ; The Amalia (1864), 34 L. J. P. M. & 
A. 21 ; The Northumbria (1SG9), L. H. 3 A. & E. G. FoUd. 
Smith r. Kirby (1875), 24 W. R. 207. Refd. Exp. Hayno 
(1841), 1 Q. H. 982. 

1485. S. P. The Europa, No. 1489, post. 

1486. S. P. The Driver (1804), 5 Ch. Rob. 145. 

Annotation : — Refd. Schacht v. Otter (1855). 9 Moo. P. C. C. 
150. 


1487. Interest on bottomry bond.] — Defts. in a 
bottomry suit having paid into the registry, by 
order of the ct., a sum of money, which proved 
larger than the amount finally pronounced due to 
the bondholder ; — Held : the bondholder neverthe- 
less was entitled to the full ordinary interest upon 
the latter sum f rc.)m the date of the bond becoming 
due. — The Edmond (1861), Lush. 211 ; 30 L. J. 
P. M.&A. 128. 


Anuotation The Karnak (18(18), L. K. 2 A. & E. 

289. 


Sub-sect. 3. — Sale. 


Annotaliom: — Oonid. The Norlhumhrla (18G9), Ij. R. 3 

A. & E. G. Polld. Smith tJ. Kirby (1875), 24 W. 11. 207. 

Reid. The Crathio, 11897J P. 178. 

1 481 . .] — In an action brought in the Admlty. 

Div. to recover unliquidated damages, pit fs., if suc- 
cessful, are, in accordance with the practice of the 
Admlty. Div., entitled to interest on the amount 
recovered from the date of ilie loss on which their 
claim is based, oven where the claim is one which, 
before Jud. Acts, could not have been brought in 
the Admlty, C't. — T he Gertrude (1887), 57 L. T. 
883 ; 6 Asp. M. L. V. 224. 

1482. Notwithstanding delay.]— In a colli- 

sion action in rem not instituted till 12 years after 
the collision occurred, the ct., having held that 
the circumstances of the delay were not such as to 
preclude pltfs. from recovering, although they 
might have proceeded earlier, gave pltfs. interest 


Sale in interlocutory proceedings, see pp. 171, 
172, ante. 

1488. Sale of ship-^Sale of cargo.] — Wliere in an 
action in rem for collision against ship & freight, in 
which defts.* ship was held solely to blame, the ship 
being still under arrest with the car^o on board, was 
ordered to be sold, the ct. on motion directed the 
marshal to discharge the cargo, to retain same 
in his custody as security for payment of the land- 
ing & other charges & freight, if any, due from the 
owners or consignees of the cargo in respect of 
same, & that in default of any application for de- 
livery of the cargo within 14 days, the marshal 
should be authorised to sell such part of it as might 
be necessary to fiay the charges & freight, if any, 
due. — The Gettysburg (1885), 52 L. T. 60 ; 6 Asp. 
M. L, C. 347. 


PART HI. SECT. 18, SUB-SECT. 1. 

Uitihts of Crau’/j.l — The Oewu 
iiivokimr the aid of a Ct. of Atlmlty. 
to enforce a maritime Hen, iw an ordinary 
BUitor, Sl its ricrhtH muat be detonniued 
by ruioB m princlidoB appUcablo to all 
claimu & suit ora alike. 

The CrowTi sued tlie owners of a 
Bteamshlp for damogc^H to a Govt, canal 
occasioned by the ship colliding with 
the gates, but obtained judgment sub- 


j soquent lu date to one obtuiuod by 
the master of the ship upon a claim for 
wagtw & disbursements accrued & made 
afpjr the colHsien ; sueh Judgment was 
accorded priority over that of the 
CYown, Semblc : when the Oro>vn 
pursues its remedy by writ of extent 
against the owners of n ship, it can 
only take under such %vrit the property 
of tlio debtor at the time the writ 
issued ; &: If the debtor assigned his 
pi*opcrty before that, the Crowm can 


imUso nothing under the wTit in respect 
to tiic res . — H. t?. T me City of Windsor, 
Symks V. Tiik City of Windsor (1896), 
5 Ex. C. R. 223 .— can. 

PART 111. SECT. 18, SUB-SECT. 2. 

b. Awarded from date of suit.]— ~ A 
promott'r in an Admlty. suit Ib entitled 
to interest at 5 per cent, from the date 
to the ilnal decr<H>. — T ub Albion, No, 
363, li.. ante.— AUS. 
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1489, Deductions from gross proceeds.] — ! 

Defts.’ vessel having remained under arrest was 
sold in satisfaction of pltfs.’ claim for damage, to 
discharge which the gross proceeds were insuffi- 
cient : — Held : (1) as agai^t pltfs.* claim the ex- 

^uction from the gross proceeds ; (2) defts? could ' 
not bo called upon to repay them ; (3) pltfs. were 
entitled to interest & costs. — The Europa (1863), | 
Brown. & Lush. 210 ; 3 New Rep. 216 ; 9 L. T. 

: 1 Mar. L. C. 420. S. 0. No. ^ 

1490, Eilect of.] — In cases of sale under a 

decree of the ct., the transfer of the ship’s register is 
not essential to validity of the purcnaser’s title. 
The title conferred by the ct. in the exercise of its 
authority in decreeing the sale is a sufficient title 
against the whole world. 

A monition against the American consul to bring 
in the register of an American ship, sold at Liver- 
pool in a cause of bottomry, was refused. — ^T iie 
Tremont (1841), 1 Wm. Rob. 163. 

1491. Prior petens.] — In an action by 

the owner of the damaged ship, & the owners of 
part of the cargo, the ship was condemned, damage 

for, reference to registrar & merchants I 
i the amount of damage, etc. On same 
day that that decree was made, the owners of 
other parts of the damaged cargo af)plied to bo let 
in to share rateably in the proceeds of the con- 
demned ship : — Held : the Admlty. Ct., although 
it may, in certain cases, give weight to equitable 
considerations, had no equitable jurisdiction where- 
bv it could, in the ijrescnt case, decree a rateable 
distribution, & thereby take away the priority of 
the prior petena. — The Saracen, Nos. 61, 660, 
1227, ante. 

Annotaiiontt : — FoUd. Tlio CHara (1855), Sw. 1. Consd. The 

DoHdemona (1856), Sw. 158. Expld. The Markland (1871), 

Jj. U. 3 A. & E. 310. Consd. The Africiino, [1801] P. 141. 

1492. Position of other claimants 

— Difference between sale & bail.] — Of two pltfs. in 
a cause of damage the one obtaining tno first 
decree is entitled to priority of payment from pro- 
ceeds of the ship in ct. If pltf. in a second suit is 
apT)rehensive that the value of the ship & freight 
will not satisfy the whole claim for damage, he 
must applv to the ct. before any decree is pro- 
nounced. If the ship remains in the custody of the 
ct., & is sold by its decree to pay the damage, the 
ship is not liable to a second detention, being sold 
by the ct. free of all demands. Semble: (1) if 
bailed she may be arrested again at the suit of 
another claimant ; (2) another claimant may pro- 
ceed, either at common law or in the Admlty. Ct., 
against the person. 

Where a second pltf. has kept himself free from 
liability to costs, he cannot take the benefit of the 
decree in the first suit io the injury of the first pltf. 
—The Clara (1855), Sw. 1 ; 26 L. T. O. S. 165 ; 
2 Jur. N. S. 46 ; 4 W. R. 180. S. C. No. 813, 
ante. 

Annotations: — Consd. The Africano, [1894] P. 141. Refd. 

The DcHdomona (1850), 28 L. T. O. S. 192 ; The Dictator, 

[1892] P. 3t>4. 


Sub-sect. 4. — Fund in Court. 

1493. Claim out of time — Rights of Crown.] — 

Where there is a fund in ct. which has been paid in 
under a decree for limitation of liabilitv, the Crown 
is entitled to come in & prove against the fund like 
ebuy ulhor Buitur. A uxuiiii uguiuBU such iuna IS 
I not necessarily barred by the fact that the time 
fixed by the ct. for bringing in claims has expired. — 
The Zoe (1886), 11 P. D. 72 ; 55 L. J. P. 62 ; 64 
L. T. 879 ; 35 W. R. 61 ; 6 Asp. M. 

Power to direct issue.] — Defts. in their 
statement of claim in a limitation action admitted 
that a collision was in part caused bv improper navi- 
gation of their vessel, & pltfs. in their demnee did 
not notice this admission or otherwise refer to the 
cause of the collision. In an action by pltfs., the 
owners of cargo on board the other vessel, which 
was sunk in the collision, against defts. ; — Held : 
( I ) there w as no admission on the pleadings by pltfs. 
as defts. in the limitation action wliich precluded 
them from claiming to prove against the fund paid 
into ct. in that action for the whole amount of their 
damage; (2) in support of their proof an issue 
might be directed between them & the owners of 


OJLX, UlllV, 

For full anuH., see S. C. No. 1223, ante, 

1495. Payment out of court — Order for payment.] 

— In an action of necessaries, whore necessary 
moneys were advanced by merchants in England 
to a foreign ship, partly when the ship was lying 
in a port of refit out of the jurisdiction of the ct. & 
partly upon her arrival in England, }dtf. obtained 
judgment by default, & the owners did not appear 
to oppose the motion to the ct. to order payment 
out of the proceeds of the ship in the registry, the 
ct. made the order. — The Afina Van Linge, Nos. 
325, 357, ante, 

1496 . Rescinded If made by mistake — 

Caveat — Costs.] — The rule that a suitor who first 
obtains a decree shall have priority in order of pay- 
ment only applies where suitors are in pari 
conditions. 

Where the ct. in a suit ht rent has made, per 
incuriam, an order directing payment out of ct. to 
satisfy the claim of a suitor, the ct. has power be- 
fore payment to vary or rescind the order. 

Where pltf. in a cause of necessaries obtains a 
decree, & the mtgees. neglect to enter a caveat until 
after tlie order for payment out of ct. has been 
made, the ct. will grant costs to pltf. — T he Mark- 
land (1871), L. R. 3 A. & E. 340 ; 24 L. T. 696 • 
1 Asp. M. L. C. 44. * 

Annotations TliO Africano, [1894] l\ 141 - Tho 

1497. Necessity for— Garnishee pro- 

ceedings.] — Certain moneys, the balance of pro- 
ceeds of sale of a vessel decreed by the ct., remained 
in the Bank of England to the credit of the registrar 
of the Admlty. Ct., & the wages & expenses of the 
master were pronounced for by the ct. Upon such 
judgment an order for payment issued to the 


PART III. SECT. 18, SUB-SECT. 4. 

1495 i. Payment out of court — Im- 
proper payment to ship's ayenis — Proper 
methodA — The proctor for the owners of 
a salved vessel paid to the proctor for the 
salvors the amount awarded to them, 
which, having been paid by him to the 
agents of the salving ship, had been by 
tiiem made subject to a commission of 
5 per cent, as against the salvors : — 
Held : this should not have been done, 
but the whole salvage money should 
have been paid lnt»o ct., & then paid out 
under its authority to the salvors lii 
person, if they applied therefor, or if 


not, to their duly authorised agent. — 
The UuNKBEim (1867), Y. A. D. 42.— 
CAN, 

I 1496 li. Balance, of fund for 

I which warrant issued — Petition.] — Tlio 
master of a siilp, who ciaimed to bo 
I part owner, deft, in a suit for broach of 
S contract, having a claim for wages & dis- 
i bursements on the proceods of the ship 
! & cargo, which had been sold, moved 
{ for payment to him of tim baiauee 
1 of the fund, for which the warrant 
' had l)ccn Issued : — Held : the master 
( must file a petition. — T he Joseph 


Dextku (1809), 3 1. L. T. Jo. 280.— 

IR. 

1496 iil. Costs incurred paid 

before other payments.] — Where a party 
in on action in rern has liiciHrod costs 
whicli have benotiled not only 
hut parties in other actions against the 
res, tiie costs so incurred by him wiJI, 
if the jjrocoods of tho proi)erty are 
Insufliclcnt to satisfy all claims in the 
various actions, ho paid to him out of 
tho fund in ct. before any otlier pay- 
ment is made tlien^out. — it. v. Tih 5 (;ity 
OF WiNDSOK, .SYMEH V. THB CITF OF 
! Windsor, ante. — CAN. 



m 


Admiba.lty. 


Sect, 18 . — Enforcement of judgment : Sub-sects, i 
5, A, d: B, Sect, IP : Sub-sect 1.] 

registrar as of course, but without such order he was 
not justified in giving his cheque on the bank to the 
party in whose favour the decree was pronounced 
After the wages, etc., were pronounced for as above, 
but before any order of the ct. had issued in 
pursuance of the judgment, the moneys were at- 
tached in the hands of the registrar in an action in 
the Mayor’s Ct. against the master : — Held : the 
moneys were not so attachable before order issued. 
— Rfad V. Anoeu. (1866), 26 L. T. O. S. 316. 

1498. Arrest of ship. Salvage having been 
awarded against a vessel, the ct. issued a warrant of 
arrest against the shij» aftor judgment, in order to 
enforce payment of the award. — T he Troubadob 
< 1878), cited 6 P. D. 33. 

Annotation >EeM. The City of Mecca (1879j, 5 P. I). 28. 


Sub-sect 6. — Personal Remedies. 

A, Since the Judicature Acts, 

1499. Liability exceeding amount of bail — ^Defen- 
dant personally liable— Fieri facias.] — In an acUon 
in rem for salvage services, the writ was directed in 
the usual fonn “ to the owners & parties inter- 
ested ” in the rc«, & indorsed with a claim for 
£5,000. As the owners of the salved ship, her cargo 
freight, appeared as defts., <te through their solr. 
gave an undertaking to ))ut in bail for the above 
amount, pltfs. did not ariest the vessel, or intorfere 
with the discharge of the carj^. The value of 
the salved ship, her cargo & freight, was £179,200, 
& at the hearing the ct. made an award of £7,500. 
I’ltfs. obtained leave to amend the indorsement 
on the writ by altering (he sum named therein 
to £8,500 {see Nos. (Uh 7.5, ante). The amount of 
the award was alTlrmed on ai)i)eal, & defts. paid the 
•costs, but denied their liability in resi)ect of the 
amount awarded beyond the amount of the under- 
taking to put in bail, viz. £5,000. I’ltfs. thereupon 
moved for leave to proceed personally for the full 
amounts awarded : — Held : (1 ) the remedy was not 
limited by the /imount of the undertaking to put in 
bail ; (2) pltfs. were entitled in the present action 
to sue out writs of fl, fa. in order to enforce pay- 
ment from defts. personally of the full amount of 
the decree. — The Dictator, [1892] P. 64, 304 ; 
01 L. J. P. 73 ; 67 L. T. 563 ; 7 Asp, JVI. L. C. 251. 
S. C. Nos. 66, 76, ante, 

Annofiition^i The Ripon City. [18971 P. 226. 

Folia. The Gemma. [18991 1*. 285, C. A. Consd. The 
Duploijt, [19121 I'. 8. Reid. The Port Victor, [19011 
P. 249, C. A. ; The VeritoH, [1901] 1*. 904; The Bums, 
[19071 P. 197. C. A. ; The Broudmuyne, [19161 P. 6.1, C. A. 


1500. 


Seizure of vessel after re- 


lease.] — A collision occurred in the Thames be- 
tween a British & a foreign vessel. The owmers of 
the Britisli vessel commenced an action in rem & 
arrested the foreign vessel, ^ ht‘r owners, domi- 
ciled abroad, having appeared, & put in bail for 
the full value of the vessel & her freight, she wap 
released. The forei^ vessel was found alone to 
blame, & the decree in the usual fonn, in the case 
of owners who have appeared, condemned defts. & 
their bail in damages & costs. The damages 
proved to be in excess of the amount of the bail, & 
pltfs. in respect of this balance sued out a writ of 
% fa, under which the foreign vessel was seized : — 
Held : (1 ) the owners of the foreign vessel had, by 
appearing, rendered themselves personally liable ; 
(2 ) payment of the balance could be enforced under 
Admty. Ot. Act, 1861 (c. 10), s. 16, by a writ of 
fa, agamst any of their goods & chattels including 


the released vessel within the jurisdiction. — ^T hr 
Gemma, [1899] P. 286 ; 68 L. J. P. 110 ; 81 L. T. 
370 ; 15 T. L. R. 629 ; 8 Asp. M. L. 0. 686, 0. A. 

Annotations Conid. The Poit Victor, [1901] P. 243, C. A. 

Diitd. The Bums, [19071 P. 137, O. A. Apld. The Dupleix, 

[19121 P. 8 ; The Broadmaync. [1916] P. 64. C. A. 

1501 . ,] — ^Pltfs., owners of a British 

ship, commenced an action in rem & caused a vessel 
within the jtirisdiction to be arrested in respect of 
a collision on the high seas. The owners of the 
vessel arrested were foreigners domiciled abroad. 
They appeared & obtained the release of their 
vessel by giving bail to the value of ship & freight. 
They then defended the actioq, denying their 
liability, & counterclaiming for damage they had 
sustained by reason of the collision. The foreign 
vessel was found alone to blame, & judgment was 
pronounced in the usual form condemning defts. & 
their bail in the amount of the damage sustained 
by pltfs., together with costs of the claim & counter- 
claim. Defts. moved to vary the decree by limit- 
ing it to the value of their vessel, freight, & costs : — 
Held : apart from any application for a statutory 
limitation of liability, the appearance of defts*. be- 
ing voluntary & their proceedings in the action 
amounting to a submission to the jurisdiction of the 
ct., they were personally liable to the full extent of 
pltf.’s proved claim. — T he Dupleix, No. 766, 
ante, 

B, Before the Judicature Acts. 

1502. Action In rem — Proceedings in personam in 
the action — Position of master.] — The value of a 
vessel condemned in a cause of damage was insuffi- 
cient to answer the damage. The master was also 
a part-owner : — Semble : it was not competent for 
the ct. to engraft upon a proceeding in rem a per- 
sonal action against him to make good the excess of 
damage beyond the proceeds of the ship. — T he 
Hope (1840), 1 Wm. Rob. 154. S. C. Ko. 1508, 
post. 

Annotations The Volant (1S42), 1 Notes of Cases. 

509. Consd. NelHon v. Couch (18H9), 16 C. B. N. S. 99 ; 
The Dictator. [18921 1\ 904. Refd. The Bowosfielci (1884), 
51 L. T. 128. Mentd. The Nostra .Senora Del Carmine 
(1854), 1 Koc. & AU. 909 ; R. v. City of London Court 
Judge, [1892] 1 g. B. 279. C. A. 

1503. ,] — ^Where the damage sued 

& pronounced for exceeds the value of ship 
ireight, the Admlty. Ct. cannot engraft a personal 
action against the owners, or against the master 
part-owner of the vessel doing the damage, upon a 
proceeding originally in rem. When owners appear, 
they appear only for their interest in the vessel, & 
no further. To render a master, who is part-owner, 
liable beyond the value of the ship, he must be sued 
as master or part-owner in the first inst^ce. — -The 
Volant (1842), 1 Wm. Rob, 383 ; 1 Notes of Cases, 
603 ; 6 L. T. 185, 525 ; 6 Jur. 540. S. C. Nos. 472, 
806, 816, 1032, ante. 

Annotations : — Retd. The RoBoluto (1859), 33 L. T. O. S. 80 ; 
The «t. Olaf (1869), L. R. 2 A. & E. 360; The Mul- 
ling r (1872), 26 L. T. 326 ; The Loon (1881), 6 P. D. 148. 
Mentd. The MoUona (1848), 6 Notes of Cases, 62 ; The 
Mary Caroline (1848), 6 Notes of Oases, 636; Harmer r. 
Boll (1850-1), 7 Moo. P. C. C. 267, P. C. ; The Nostra 
Senora Del Carmine (1854), 1 Eoo. & Ad. 303; The 
Temisoouata (1856), 2 Eoo. & Ad. 208 ; The Milan (1861), 

5 L. T. 590 ; The Freedom (1871), 25 L. T. 392 ; Laws v. 
Hmlth (1884), 9 App. Cus. 356, p. C. ; The Heinrich 
Bjorn (1885), 10 P. D. 44, G. A. ; The CeUa (1888), 67 
L. J. P. 55, C. A. ; R. v. CJity of London C>ourt J^dge. 
118921 I Q. B. 273, C. A. : The Dictator, [18921 P. 304 ; 
The Afrioano, [1894] P. 141 ; Moran, Galloway tJ. Uziulli. 
[1005] 2 K. B. 555. 

1504. • 


.] — ^In a cause of coUision on 

proof of damage, & insufficiency of proceeds from 
sale of the ship &; frenn the freight to pay surplus, a 
monition was decreed against deft., master & part- 
owner. — ^The Triune (1834), 3 Hag. Adm. 114. 
Annotaiions: — Contd. The Dictator, 11892) P. 304. ReM. 

R. e. aty of London Court Judge, [1802] 1 Q. B. 273, C. A. 
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1505. .] — If the value of deft/s 

vessel & freight is not equal to the damage done, 

§ ltf. may, after judgment, obtain a monition against 
eft. personally to satisfy the deficiency. Qti. : 
whether a personal action can be combined with a 
real action already commenced. — The Zephyr 
(1864), 11 L. T. 351 ; 2 Mar. L. C. 146. 

Annointion : — Consd. & Expld. The Dictator, [1892] P. 304. 

1506. Separate action in personam.] — 

A suit having been brought in rem, in which the 
proce.'ds of the res are insufficient to satisfy pltf.’s 
claim, a separate suit in personam may be brouglit 
in the Adinity. Ot. to recover the remainder. 
Senible : a monition might be obtained in the suit 
tn rem for the same purpose. — The Pet (1869), 20 
L. T. 961 ; 17 W. li, 899 ; 3 Mar. L. C. 244. 

1507. .] — Where there is a remedy 

both in personam & in rem, a person who has resorted 
to one of these remedies may, if he does not get 
thereby full satisfaction, resort to the other ; but if 
a person has resorted to one of these remedies, & 
recovered full compensation & such compensation 
has been paid, no further proceedings can be taken. 
—The Orient (1871), L. R. 3 P. 0. 696; 8 Moo. 
P. C. C. N. S. 74 ; 40 J.. J. Adm. 29 ; 24 L. T. 
918; 20 W. R. 6; 1 Asp. M. L. C. 108; 17 E. R. 
241, P. C. S. C. No. 945, ante; No. 1630, poa/. 

Annotations: — Reid. The Dictator, [1892] P. 304. Mentd. 
Tleiken r. Yorkc l^cninsala .1.7., Kcani v. Adelaide 
Lioensintr JJ., [1908] A. C. 454, P. C. 

1508. .] — ^A new action against the 

master is not competent when, a ship having been 
prdceeded against for damage done by collision, 
the value of ship & freight prove insufficient. — 
The Hope, No. 1602, ante. 

Annotations : — Ezpld. TIio Volant (1«842), 1 Notes of Cases, 
503. Con8d.Ne]8oni?.Concli(1803), 15C. H.N.S. 09; The 
Dictator. [1892] P. 304. Refd. The BowcHflcld (1884), 51 
L. T. 128. 

For full anns., ser S. No. 1502, ante, 

1509. Disobedience — ^Attachment.] — If a party 
who has instructed a proctor to aijpear for him in 
1 lie Admlty . Ct. shall refuse to obey the decree of 
t he ct., on the ground that he has not given a formal 
proxy authorising such proceedings, the ct. will 
attach him. — The Wii.helmine (Wiiilelmine), 
Nos. 692, 1256, 1266, rmfr. 

For full aims., see H. C. No. 1266, ante. 

1510. Priorities as between marshai & sheriff — 
Right to surplus.]—Up on the sale of a ship, in a suit 
for wages, by Admlty. process issuing after seizure 
of same vessel by the sheriff under a writ of fi. 

. — Held : the claim of the sheiiff to the surjilus 
proceeds, in discharge of his execution, was good 
as against the late owner of the ship. A rule nisi 
to “ sKow cause why the marshal of the Admlty. 
Ot., or his deputy, should not pay over to the sheriff 
the surplus proceeds taken in execution by the 
sheriff by virtue of the writ of fi, fa,” will be dis- 
charged, because the King’s Bench Ct. has no juris- 
diction to j[)rocecd in such a summary manner 
against the officer of the Admlty., who acted under 
competentauthority, & it is useless to make an order 
ui)on a person not bound to obey it. Although the 
Adi^ty. Ct. cannot enter into the contracts of 


I general creditors it may be bound to take a judg- 
I ment of record as a debt. — The Flora (1824), 
I 1 Hag. Adm. 298. 

Annotation : -Retd. Home Iiiftcc. v. Prop Concord (1S79), 
22 L. T. 490. 


Sect. 19.— TAXATION OF COSTS. 

Sub-sect. 1. — Since the Judicature Acts. 

See, generally, Pb.\c^ice ifc Procedure ; Solici- 
tors. 

1511. Costs on higher scale — When allowed — 
Special cases.] — Costs on the higher scale will only 
be granted when special grounds of urgency or im- 
portance are shown, as it was intended that the 
lower scale should bo the ordinary scale. 

An award of £2,400 having been made iti a sal- 
vage action, an application under R. S. C., O. 65, 
r. 9, for costs on the higher scale was made to the 
ct. : — Held : this was not a special ground so as to 
take the case out of the ordinary rule. — The 
Horace (1884), 9 P. D. 86; 53 L. J. P. 61; 50 
L. T. 595 ; 32 W. R. 755 ; 5 Asp. M. L. C. 218. 

1512. — — .J —PI tfs.jownersof as.s., brought 

an action in the Admlty. l)iv. claiming damages 
against defts., a ]>ort & harbour authority, for in- 
juries sustained by the vessel owing to the allejjed 
negligence of the servants of defts. in not keeping 
the bed of the harbour in a proper & fit state for 
the vessel to ground upon at low water. Defts. , by 
their defence, alleged, inter alia, that the damage 
was occasioned by the inlieront weakness & unfit- 
ness of the vessel to take the ground with the cargo 
she had on board. The trial of the action lasted 
the greater part of 4 days, &, owing to the nature 
of the defence set up, several engineers & surveyors 
were called on l)otli sides, who produced plans in 
support of their respective views as to the strength 
& construction of the vessel. .Judgment was given 
for i)ltfs. on the ground that the damage sustained , 
by the vessel was due to a ridge of gravel left in the 
bed of the harbour by the negligence of the servant s 
of defts. On the question of costs : — Held : pltfs. 
were entitled to an order for costs on the higher 
scale under R. S. C., O. 65, r. 9, inasmuch as the 
case was special in its nature, involving the calling 
of a number of scientific witnesses & the i)reparation 
of plans, & had been so presented as greatly to 
facilitate its trial.— The Robin, [1^92] P. 95 ; 67 
L. T. 298 ; 7 Asp. M. L. C. 194. 

1513. Solicitor & client costs — Public authority.] 
— An action for nejjligence & breach of duty in not 
providing an efficient coal staith was brought 
against a port authority, the Tyne Commission, 
was dismi&sod. Defts. applied for costs as between 
solr. & client on the ground that they were a public 
authority within Public Authorities Protection Act, 
1893 (c. 61), sued in respect of a breach of their 
public duty ; — lleUl : defts. entitled to have their 
costs taxe^ as between solr. & .client. — Tfie 
J oHANNE.sBURa,[1907] P.65; 76 L. J. P. 67; 96 
L. T. 464 ; 10 Asp. M. L. 0. 402. 

1614. CounsePs fees— Refreshers — Retainers.! — 
The hearing of a consolidated ac^tion of salvage, 


PART HI. SECT. 19, SUB-SECT. 1. 

1514 i. CounseVs fee^—Poiver to re 
dure or to increase.] -An application for 
Increased counsel fees will Ije r€?fu8Cd ; 
IT. 222 & 226 of the Admlty. Rules of 
Exch. Ct. of Canada privo the ct. power 
to reduce fees but nf>t to increase them. 
— nE\viTT t*. The Skeena (1914), 20 
D. C. R. 481.— CAN. 

1614 11. Solicitor's /ccs.l— Solrs., 

partners, wlio oct in an action in 

J. — VOL ’ 


Admlty. os both counsel & solr., can- 
not ro(X‘ivo fees in l)oth capacities. — 
Board of Trade v. 8.8. Oaspksia, 
OWNERS 0900), 8 Nfld. L. R. 349 — 

NFLD. 

a. Marshal — Possession fees — War- 
rants in different actions .] — When in an 
Admlty- action a marshal is in posses- 
sion of a ship Hlmultancously under 
warrants issued in different actlor.H, 
more than one set of posse-ssion Rjes will 
not l)C alloweci. The Rio Lima (1873), 
I L. R. 4 Ad. & Ec. 157, folld. — Sunback 


V. The 8aoa (1899), 6 B. O. R. 522 ; 
6 Ex. (J. R. 305.— CAN. 

b. Travelling exrtensea — Warrant 

to arrest — Admiralty Rules of Exchequer 
Court of Canada .] — To effect an amist 
of the A. a tug was hired at a cost of 
$440, but the registrar allowo i $50 
only, being at the rnio of 10 oe s per 
mile, in a<joordanco with note to Port 5 
of Table t>f Foes in Admlty. Rnles of 
Excli. Ot. of Canaria. On an application 
to review the registrar's taxation: -— 



Admiralty. 


-Taxation o f coats: Suh-sects. 1 2.] 

commenced on the afternoon of one day, A: pro- 
ceeded with & concluded on the morning of the 
next day, occupied leas than a flay’s time, & in 
taxing the costs of the action the Liverpool district 
registrar disallowed w^fresher ftjes to pltf.’s counsel, 
on thf? authority of Harrison v. Wearing (187J1), 11 
(Jii. 1). 20(5. On motion to review the taxation : — 
Held : the registrar fiad rightly cixercised his discre- 
tion. Ttifi practice which prevailed in the Admlty. 
CL as to the alhiwance of itjtainer fees to both 
senior junior counsel is in force in the Adrnlty. 
Div. -TiiK Nekra (NI5AI3RA) (1879), 5 1\ I). 118 ; 48 

L. .1. J*. (59 ; 42 L. T. 742 ; 2S W. U. 81(5; 4 Asp. 
JM. L. 277. 

1515. .] — A collision case extended over 

2 1 hours on the first day, & 5J hours on the second 
day. (In taxation of costs, between party & party, 
refreshtir fees wctc* allowed to the counsel of the 
successful party in respect of the last 21 hours on 
the second day: — Held: the taxing oltlcer under 
Jt. 8. (J., (). (55, r. 27 (48), had a discretion to allow' 
some refresher f(;e for any time during which the 
trial was subsl antially prolonged beyond .5 hours. — 
Tiiro (JoURiKR, [1H91J I*. 2.55 ; (51 L. J. P. 11 ; 6(5 

L. T. 28(5; 55 J. P. 792; 40 VV. It. 226; 7 Asp. 

M. L. C. 157. 

Ann'iinfionH : - Expld. & Apld. o’llar.i, Matthews r. KUlotl, 
IlHU.tl 1 Q. II. MVi. Apld. The IK'stla, (18951 VV. N. 100. 
Msatd. Th<* Ihirmi (1899). 80 1^. T. 808. 

1516. Three counsel.] — Tn a collision action 

whore the trial lastiid 4 days iSi the damage done 
(exceeded £2,000, tiie ct. refus(‘,d f<o interfere with 
the rodwtrar’s discretion in allowing the costs of 
f-hrcMj counsel. — Tine Mammoth, No. 1521, 

1517. Amount of fees,] — In an action 

for damage by collision, whtjre tlie damage to one 
vessel amount(Ml to £20,000 to tin* oth(;r vessel to 
£2,000, threcj couriscd were instructed on behalf of 
pitfs., the fej»s mark«*d on tlieir briefs wer(* re- 
spectively 75 guineas, 50 guinf‘as, 20 guinoa.s, 
the n^gistrar, on tax/ition, reduc<Hl tlie.se fees to (50 
guineas, 40 guineas, ^ 27 guineas ; the ct., on ap- 
jM*il from tii(? taxation, allowc^d the original fees, 
liolding t-hat th(*y wc^re propcT fees in a case of that 
niagnitude. -Tmo (^iTY OF Lucknow (1S81), 51 
L. T. 907; 5 As(). M. L. V. 210. S. C, No. 1520, 

p >s/. 

1518. Country solicitor —Attendance in London — 
When allowed.] — The allowance? as betw’e(*n fiarty 
A party of th(» coshs of the atbmdanco of a country 
soil’, at a I rial in London is a. matter for the discrc?- 
tion of the taxing-master. In Admlty. actions 
whore I-Ik' stats^ment-s of (lu? witnesses have been 
taken by the country solr. A the evidence has been 
collected by him, his presence may be necessary for 
the pro])er (conduct of (4i(* client’s cas<» A, if so, the 
<?osts of Ills attendance should be allowed, although 
t he case is conducted by t he Ijondon agent ; but in 
such event the costs of the attendance of the I^on- 
don agtmt. mast he reduced. -Thf. 8oto, [1892] I*. 
72 ; 02 L. .T. P. 17 ; (59 I.. T. 221 ; 41 W. 11. 479 ; 
7 Asp. M. L. C. 225 ; 1 U. 579, JL L. 

Annofaiions : -Consd. l\*t' Ulxou, Timsoy r. SIjcITIcld, 1189S1 
2 (’h. ‘119. A. ; 'riK' MPt.ropoliN (ISjiy), Sl L. T. 291}. 


1519 . .] — In a consolidated salvage 

suit the two sets of pitfs. were at issue at the trial as 
to the merits of the services performed by them ^ 
spectively, & the judge at the trial directed that the 
costs of two counsel should be allowed to both sets 
of pitfs. The district registrar, upon taxation, dis- 
allowed the costs of the attendance at the trial in 
London of the country solr. to that set of pitfs. who 
had not had the conduct of the consolidated suit. 
Those pitfs. appealed ; — Held : as the judge at the 
trial had consicfered it reasonably necessary for the 
elucidation of the true state of the facts that both 
sets of pitfs. should be represented by two counsel, 
it was also reasonably necessary that the country 
solr. should bo in attendance at the trial & he 
ought to be allowed costs of attendance. — T he 
Metropolis (1899), 81 L. T. 236 ; 8 Asp. M. L. 0. 
582. 

1520. Detention of witnesses — Though not called.] 

— Semhle : the cost of detaining witncjsses on shore 
may be allowed although such witnesses are not 
called. This is a matter in the discretion of the 
registrar. — T he City of Lucknow, No. 1517, ante. 

1521. Printed evidence used by agreement — Costs 
of counsel’s copies.] — In consequence of the negli- 
gent navigation of tlu; M, the s.s. P. came into col- 
lision with the M. A tlie IJ, In a damage action, 
instituted by the owners of the P. against the ilf ., 
plt-fs. were succ(\ssful. In a damage action, insti- 
tut(3d by the owners of tin? 1). against the M. to re- 
covin* damagtis arising out of the collision between 
th(* P. A the /’., pitfs. were successful. In this latter 
action by agreement betw(‘on the parties the evi- 
(l(‘nce in the lirst action, w'hich liad been printeii in 
th(* form of a record for th<‘ purposes of appeal, was 
adinitbid, A supplied to pitfs. by the owners of the 
P., defts, refusing to provide them with it. The 
registrar, on (taxation, allowed pitfs., the owmers of 
the />., the amount paid by them to the owners of 
the V, for the ])rinted evidence, A \Sd, per folio for 
(his printed evidence provided for the use of the 
coiinsL‘1 iu ct. in accordance with the terms of 
It. S. (1., Appendix N. On objection to the regis- 
trar’s taxation the ct. refused to disallow the 2d. 
per folio. --The Mammoth (1884 ), 9 I*. [). 126 ; 52 

L. J. 1’. 70 ; 51 L. T. 459 ; 22 W. It. 172 ; 5 Asp. 

M. L. C. 289. 8. 0. No. 1516. ante. 

1522. Fees of Trinity Masters.] — There is no fixed 
scale of fe(is in the Adtnlty. Div. for the Trinity 
Masters. They are to be paid what is just A reason- 
able. 

Five salvage actions, liaving bet?n consolidated, 
were heard together, one of pitfs. having the con- 
duct of the consolidated action, A the other pitfs. 
being allowed to apjiear by one couasel each A to 
examine A cross-examine witnesses. Tlie action 
lasted 5 days, A a total amount of £7,550 was 
awarded amongst different pllfs. The registrar, 
on taxation of costs, allowea the Trinity Masters 
two guineas a day each for each of the consoli- 
dated actions, A the judge refased to interfere with 
the registrar’s decision. Defts. having appealed on 
the ground that only one fee .should be allowed for 
the consolidated action; — Held: (1) the matter 
was one purely of discretion A the C, A. could not 
interfere ; (2) the appeal must be dismissed. — T he 


//ft/ .• no t^rontcr sum Uiuu 10 cents 
per mile could in any circumstances Ik'. 
allowed in executimr a warrant te arrtst . 
— Mounskn V. Tiik Auuoii.v (19M), 20 
H. (\ U. 210.- CAN. 

0 . Costs of reference — Anumnt of 
claim — Amount alloufcd.} — Pltf., who 
luLH siiooecded in n'ooverintf a sub- 
stantial Bum, though very much less 
than tho amount he claimed, is entitled 
to costs not only of tho action, but also 
of the reference ; but. tho taxlnsr officer 
must take into account the fact that the 
greater part of the claim was disallowed, 


»Sc tax the cosus uceordintfly. — T he iU>.sk 
Casky, Co vsTAi. y.s. Co. V. 1,1. 

S.S. Co. (1900). 18 N. Z. L. ll. 009.— 

N.Z. 

d. /expenses of witnesses —Detention — 
Ponies .] — Tho crew of pitfs.* ship woisi 
maintained until they Rave their evi- 
dence on the trial, a period of about one 
week. lleCoro tho trial was commenced, 
they were added as pitfs. in the cause, 
.ludflonont was (fivon in favour of pitfs., 
condomnini? deft, ship in damaores & 
costs to 1)0 taxed. Upon taxation pitfs. 
sought to tax the amount expended in 


muutammif tbe crew \vhilo they 
waited for tho trial, Ac also their ordi- 
nary witness fees diirinj? the trial, it 
havinior been shoi^Ti tliat they were kept 
for the sole purpose of qrivinit evidence : 
— Held: (1) parties to an uetion were 
entitled to the usual witness fees, when 
they attended tlie trial to ffive evidence 
(2) pitfs. were entitled to tax a reason- 
able sum as sustenance fees for the crew 
while they awaited tho trial, — C ontwet.l 
r. The Reliance (1901), 21 C. L. T. 
429; 7 Ex. C. R. 181.— CAN. 
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WiLHBUi Tell (1892), 8 T. L. R. 504 ; 36 Sol. Jo. 
425, C. A. 

A nnotation : — Apld. The Salt burn (1«94), 71 L. T. 19. 

See^ however. Fees of Trinity Mastcis Knles, 
1893. 

1523. Special order necessary — Shorthand note.] — 

The ordinary order of judgment wit^h costs does not 
include the cost of a transcript of the shorthand 
writer’s notes. Such costs must be applied for at 
the hearing. — The Terkpit Court, No. 1226, nnle. 


Sub-sect. 2. — Before the Judicature Acjts. 

1524. Expenses of witnesses — Though not called.] 

— In the taxation of costs Ac allowing expenses of 
witnesses, the question for the registrar must be 
whether the evidence was material, & there ought 
to have been substantive proof of it, Ac not merely 
whether the witnesses were put into tlie box. 

Whore two witnesse.s were brought from abi*oad 
to prove a material fai't, but were not put into the 
box, because the fact was admitted in cross-ex- 
ami ation of a witness on tlui other side, the regis- 
trar was directed to allow their expenses.- -The 
Biddick (1868), 38 I,. J. Adm. 24 ; 19 L. T. 705 ; 3 
Mar. L. C. 201. 

Annotation .‘—Apld. The Kivoli (1870), 23 L. T. 190. 

1525. Detention.] — ^The expenses of de- 

taining a witness will not be allowed, unl(;.ss it can 
be shown tliat. his detention was absolutely neces- 
sary to ensure his atteu(lan(;e as a witness, A was 
not for any other purpose, c.f/., merely to watch the 
proceedings in a suit. -Tin<: B.utia (1865), B. B. I 
A. iSc E. 15; 11 Jur. N. S. 1008; 14 W. B. 111. 
S. No. 1528, post. 

Annotation Distd. The Kivoli (1870), 23 L. T. 19fi. 

1525. Foreign witnesses — Interpreter.] — A 

partj^ in a cause is not hound to examine any of his 
wit nesses before the hearing ; Ac if jiidgiiKUit is 
given in Ids favour with costs, ho is in gemu*al (*n- 
titled, with respect to seamen who are reasonably 
<letaim‘d by him as necessary witness(\s, to the ex- 


penses of maintaining them to the time of the hear- 
ing. In the case of the witnesses being foreign sea- 
men, a reasonable charge incurred for agency or in- 
terpretation may be allowed. — The Karla (1864), 
Brown. Ac Lush. 307 ; 13 W. B. 295. 

' Annotations: — Distd. The RivoJi (1870), 23 L. T. 19C. 

Apld. The City of Brusselw (1873), 4 2 I;. J. Adui. 72. 

1527. Amount allowed.] — In estimating the 

allowance Ac compensation for loss of time in the 
case of a seaman detained to give evidence, the rate 
of wages is a fair criterion. A master has in all re- 
spects the same privileges as a common seaman in a 
suit for wages under M. 8. Act, 1854 (c. J04), & 
is, primd facie, a necessary witness in liis own suit. 
-—The Olive (1857), Sw. 292 ; 6 W. B. 274. 

1528. Master.] — A master’s expenses 

at the rate of £1 a week were allowed fi'om the arrest 
of the vessel in Mar., 1863, to July, 1864, when 
defts. applied to have the cause put off. — The 
Bahia, No. 1525, ante. 

Annotation : — Distd. The Kivoli (1870), 23 L. T. 190. 

1529 . ,] — In calculating on taxa- 

tion the amount due to a imistor for detention 
money Ac board whilst detained iishorc as a witness, 
in a cause for recovery of his wages, the fact that he 
thmugh his wife carries on a business will not de- 
I>rive him of his right to he allowed detention 
money, but if he lives at his place of business during 
his detention, the fact that he can live more cheaply 
at home than elsciwhcre may bo taken into con- 

I sideration in fixing the amount to be allowed foi 

I subsistence money. — T he Boyal I^’amily (1874), 
31 L. T. 704 ; 2 Asp. M. L. C. 421 . 

1530. Not allowed — Receiver of droits — 

Producing document.] — The costs of the receiver of 
droits, who has been summon(‘d as a witness tc 
produce the original stattMiient of the master of 
jiltf.’s vt\sHel, will not bt‘ allowi'd to t he successful 
deft, in a cause of damage. — ^’iiE Oscar, No. 1164, 
ante. 

For full aims., see S. C. No. 1101, ante. 

1531. Receiver of wreck — Producing 

documents.] — Ifitfs. in a collision suit subpeena^d 
the receiver of wreck to produce the original deposi- 
tions at the hearing of the cause. At did not call upon 
deft, to admit copies. The receiver of wD^ek oh(‘y(.*d 
the .subpiena. The ct. pronounced deft.’s vessel 


part 111. sect. 19, SUB-SECT. 2. 

e. C'ommission on sale.] — Where, on 
laxatioii of th«i inursharH fecH in Ad- 
mit y., the ref^slrar allowed him a 
oommisHion of 3 per cent, upon the nalc 
of tho vessel tfe T*ropevty, the ct. reduced 
the amount to 2) per cent. Tm*: 
Envoy (18G1), 4 Nfld, L. K. 5;»5. — 
NFLD. 

1524 i. Expenses of mitnessrs — Thourjh 
not called — Counsel's adcice on proofs. I — 
Whore a conHcnt to admit certain docu- 
ments without further proof is tendered 
At refused, the party tenderinjjr such 
coiiHeiit iH entitled to cohI.s of witnesses 
rendered necessary by tlie refuHuJ U) 
enter into tho conHont, but not to tlie 
costs of the consent so toudereti. Tho 
roRiatrar, as taxing officer of the 
Admlty. Ct., has discretion to decide 
whether the witnesses in a cause were 
material & necessary. Tliis discretion 
is subject to review of the ct., but only 
where a lepral principle is involved. 
Direction of proofs by counsel is not 
bindinff on the tjixinR officer, nor on 
tho ct., in measurlnR costs between 

r ty & party. — T he Rivolt (1870), 23 
T. 196 ; 4 I. D. T. Jo. 454.— IR. 

1627 i. Ammtnt allowed .] — A 

party to an Admlty. suit will be allowed 
Ids expenses as a ^vitneHS, if li« is fairly 
& proix^rly called as a witness. 

In allo>vlnR witnesses' expenses only 
tho amount actually expended by the 
%vitn 06 s wiU be allowed. 


In taxiiiR e.OHtK t-he rcRistrur bus nu 
pouer to reduce the time during which 
HubHisUuice money is allowed to i>ro- 
moUu* as a witiKiss, heeauHC of Jus 
delay in proewdinR with his suit ; 
till* delay is a matter for the ct. t-o 
consider in awardiUR cosIh. 

On taxation of I'osts the et. will allow 
tlie expenses of a wilness comlnR to tlu^ 
plac<i of trial, or ulio IsdiiR at tho place 
nuriains there for the purpose of the 
trial. But tijc ct. will not allow pro- 
moter his exiKnises of eomiuR to the 
place of trial, urih*HS he comes only foi* 
the puriiose of liciuR a witness. — T he 
Albion, No. 363, ii., ante , — AUS. 

f. Costs of iKSi/cK.] — Tliore Is no such 
thinR in Admlty. as tukinR the costs of 
issues us there is at law, but a sum is 
allowed by the et. nomine erjicnsarum, 
when? promoter tlioURh successful on 
the whole is not entitled to all his 
costs. Whore the ct. Rives promoU‘r 
costs, the rcRlstrar lias no power to 
disallow the costs f)f issues ut>oii wldch 
he has failed. — T he Albion, No. 363, II., 
unfe.— AUS. 

g. Taxation unnecessary — Undefended 
suit- — Insufficient funds .] — In a suit for 
master’s wages 8c disbursements, no 
appearance was entered on bcdialf of 
the ship, & the ct. made a decree ; as 
tho fund realised by tho sale of the 
vessel was insufficient to satisfy pltf. 's 
demand, the ct. directed, witli tho 
assent of pltf.’s solr., that after pay- 


incut of the marshars taxed expenses 
the balance of tlie fund should be jiaid 
to jiltf., a taxation of pit.f. 's costs being 
HuperfluouH.- The Thom ah A:. Ej.IZA- 
BETJI (J871), 5 1. L. T. Jo. 196.— IR. 

h. Costs of hail bond.] — Deft. Is 
cut.itled to huv<* costs of bond of a 
guarantee co. giviui us bail in a collision 
action taxed in the bill of costs against, 
jiltf. In projiortion lo total amount of 
.security given in tlic bond. -Montreal 
llARBOl'K ('OMKH, r. TlIE UNIVERHE 

(1907), 11 Ex. C. K. 229.— CAN. 

j. Supreme (Umrl practice npplicabla 
to Vice- Admiralty Court.] — The jiraetlce 
In tho Supreme t't. us to taxation & 
review applies to oohIh In the Victi- 
Admlty. Ct. The table of fees in the 
latter ct. does not exhaust all mattcis 
that may occur in a suit. CXists will be 
allowed in respect of nooessary pro- 
ceedings in a suit, although they may 
not lio mentioned or itioludod in the 
table. — Re The Taiaroa, 2 J. R. N. S. 
S. C. 188.— N.z. 

k. Salvage of derelict — Extraction of 
private warrant.] — Where tho sedvors of 
a derelict have given notice to the 
Admlty. l»rootor 8c a private warrant 
is extracted in the interim between 
such notice 8c the taking of proceedings 
by such proctor, tho private warrant 
will bo disallowed on taxation. — Thk 
Hakaii (1871), Y. A. D. 102. S. 0. No. 
727, 1.. anfe.— CAN- 

Q 2 
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i^ecf, ' 9. — Toa'dlion of cosIh : Suh-Hcct, 2. Sect* 20 ; 

Su fj-seci. 1.] 

alone to blaiii(% A condemned deft, in costs of the 
suit. The registrai*, in taxing pltfs.’ bill of coshs, 
dlBaJlowcid the costs of the subpa^na, & the expenses 
of the attendance of the receiver of wreck. On mo- 
tion to review the taxation tiui ct. refused to inter- 
fere with the registrar’s decision. — T he Cromwell 
(1870), L. K. 3A. &E. 310. 

1532. Salvage action — Outport charges— Agent 
not solicitor. >—llie practice of bringing in on taxa- 
tion in salvage suif s two separate bills of costs — 
one containing th(; expenses incident to the employ- 
ment of an agent at the outport, & the other the 
remaining charges incurred in i*espect of the con- 
duct of the suit — though formerly prevailing among 
the proctoi-s of the Admlty. Ct., is now no longer to 
be followed, &> in future one bill only, containing 
all chai'ges, whether outport or otherwise, is to be 
delivered into the registry. Although a proctor 
may employ an agent, who is not an attorney or 
solr., to act as clerk pro hdc vice for the purpose of 
collecting evidence in a cause, etc., in the outports, 
& may lawfully charge for the expenses incurred in 
respect of such agent as agency, charges mad • by 
such ag(mt for doing work wliich is essentially 
the work of a proctor, attorney, or solr., sucli 
as ** taking instructions for brief drawing 
same,*’ etc., will not be allowed upon taxation. — 
The City of Brussels (1^73), L. It. 4 A. & E. 194 ; 
42 L. J. Adm. 72 ; 29 L. T. 312 ; 22 VV. It. 71 ; 2 
Asp. M. L. C. 102. 

1633. Costs of mortgagee.] — A mtgee.’s costs in a 
nitge. suit, will bti taxed as between jiaity &; party 
in accordances with the practice of t he, Chancery Ct. 
& not as between solr. A client, where a decree has 
been made by consent that, pltfs. are to receive 
their “ casts, chargers, & exfx^nses ])roperly in- 
curred.” — T he Kestoel (]8(Ui), L. K. 1 A. & E. 
78 ; 10 L. T. 72 ; 12 Jur. N. S. 713 ; 2 Mar. L. C. 
472. 

1634-. Counsel’s fee — Advising on answer.] — Tlie 
old practice* of allowing in all cases a f(M‘ to counsel 
to advise fis U> the propriet y of opj)osing the answer 
in a cause does not still prevail. Semblc : in many 
cases the fee may ])roperly be allowed. — T he 
Rouen (1S«2), J.ush. 510 ; 31 L. J. P. M. & A. 132 ; 
ti L. T. 508 ; 1 Mar. L. (h 221. 

Annofaiion Refd. The S>Ii»h (1«67), 37 1.. J. Adm. 14. 


Sect. 20. LIMITATION OF LIABIUTY. 

Sub-sect. 1.— Since the Judicature Acts. 

1535. '' lU — Description of plaintiffs not suffi- 
cient.] — Where the owners of a vesstd seek to 
limit their liability in respect of a collision 
under M. 8. Act, 1894 (c. 00), ss. 503, 504, it 
is not sutticieiit to describe pltfs. on the writ as 
” Owners of tl\e ship or vessel,” for, the action be- 
ing one for personal relief, the names of the owners 
of the vessel at the time of collision should be set 
out on the face of the writ. — The Inventor (1905), 
93 L. T. 189 ; 10 Asp. M. L. (J. 99. 8. P. No. 1543, 

pOfiL 

1636. Unless identity otherwise clear.] 

— In an action for limitation of liability, though 
strictly the names of all pltfs. who are seeking to 
limit their liability should be stated in the writ , it is 
sufficient in the writ to describe pltfs. as owners of 
the vessel, provided that the affidavit made in sup- 
port of the claim &. the certified copy of the sliip’s 
register exhibited thereto show clearly who are the 


owners at the date of collision. — The Blanche 
(1904), 21 T. L.11. 145. 

1537. Separate action not necessary — Counter- 
claim — In alternative.] — Under the system of plead- 
ing established by Jud. Acts. & rules, deft., 
where he admits his liability for the damage done 
by a collision, but claims to have his liability 
limited to £8 or £15 per ton of his vessel under M, 8. 
Act Amendment Act, 1862 (c. 63), s. 64, can so 
claim by counterclaim instead of by instituting a 
separate suit for limitation of liability. Semblc : 
when liability is not admitted a similar course may 
be adopted in the alternative. — T he Clutha ( 1876 ), 
45 L. J. P. 108 ; 35 L. T. 36 ; 3 Asp. M. L. C. 225. 
8. C. No. 968, anUi. 

1538. Defence.] — In defence to an action 

for improper navigation of a tug, deft, is entitled to 
plead the statutory limitation of his liability accord- 
ing to tonnage, — W ahlberg v, Y'ouno (1876), 
45 L. J. Q. B. 783 ; 24 W. B. 847 ; 2 Char. Pr. 
Cas. 54. 

1539. Evidence — Affidavit — Proof of ownership.] 

— Where the owners of a vessel seek to limit their 
liability in respect of a collision under M. 8. Act, 
1894 (c. 60), ss. 503, 504, & the evidence in support 
of their claim is given by affidavit, the affidavit as 
to whether loss of life or personal injury was occa- 
sioned by the collision should be made by some per- 
son having knowledge of the facts, & tlie certified 
copy of the register proving ownership of the vessel 
shoffid be a certified copy of the register at the date 
of collision. — T he Kosslyn (1904), 92 L. T. 177; 
10 Asp. M. L. C. 24. 

1540 . Person to make — Railway com- 

pany.] — A ry, CO. instituted proceedigs to limit its 
liabilit y under M. 8. Act, 1894 (c. 60 ), s. 503. Defts, 
consented to the evidence in support of the claim 
being given by affidavit. Pltfs. tendered an affi- 
davit by the general manager of the ry. co. Defts, 
contended the affidavit should have been made by 
the managing owner of the s.s., & that he was an 
owner witliin the above sect., that as he was at 
fault for the loss, pltfs. were not entitled to limit 
their liability : — Held: (1) the affidavit by the 
general manager was sufficient ; (2) the managing 
owner was not an owner within the above sect. 
—The Yarmouth, [1909] P. 293 ; 79 L. .1. P. 1 ; 
101 L. T. 714 ; 25 T. L. R. 746 ; 11 Asp. M. L. 0 
331. 

1641. Measurement.] — In an actioik 

for limitation of liability by the owners of a hh ench 
S.S., the French certilicat/e of registry supported by 
affidavit, A; the Order in Coimcil of May 5, 1873, ex- 
tending M. 8. Act Amendment Act, 1862 (c. 63), as 
to measurement to French vessels, were put in. A 
further affidavit was filed that the double bottom 
for water ballast was not used for the purpose of 
carrying cargo stores, or fuel : — H cld : ( 1 ) tliis was 
sufficient : (2 ) it was not necessary that the certifi- 
cate of a Board of Trade surveyor under M. 8. Act, 
1894 (c. 60), s. 81, should be also adduced. — T he 
Cordilleras, [1904] P. 90; 73 L. J. P. 13; 89 
L. T. 673 ; 9 Asp. M. L. 0. 506. 

1542. Registered tonnage Incorrect.]— In 

an action of limitation of liability defts. by their de- 
fence denied that the registered tonnage of pltfs. ^ 
ship was the correct tonnage, & at the hearing 
toidercd evidence in support of their defence ; — 
Held : the evidence was admissible. — T he Re- 
cepta (1889), 14 P. D. 131 ; 58 L. J. P. 70; 61 
L. T. 698 ; 6 Asp. M. L. C. 433. 

1543. Life claims — Bail in lieu of payment Into 
court — ^Amount below statutory liability.] — Where 
the owners of a vessel at fault, institute a suit for 
the purpose of limiting their liability in respect of a 
collision which has caused loss of life, & in respect of 
which loss of life the claims made do not amount to 
the total limit of the owners* statutory liability, the 
ct. may grant a decree on their giving bail for an 
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amount to be fixed by the ct. & an undertakingt to 
give bail if required for the balance of their statu- 
tory liability instead of requiring them to pay into 
ct. the total amount of their statutory liabiUty in 
respect of the life claims. — The Invej^tor, 
No. 1635, ante* 

1544« Interest included.] — By the prac- 

tice of the Admlty. Div. pltfs. in a limitation of 
liability suit brought for the purpose of limiting 
their liability in respect of damage to goods, loss of 
life, & personal injmy arising from a collision for 
which their vessel is to blame, are required before a 
decree is pronounced in their favour, in addition 
to paying into ct. the statutory amount to which 
their liability for damage to goods is limited, to- 
gether with interest, to give bail not only for the 
loss of life & personal injury claims for which they 
are liable, but also for interest on such claims cal- 
culated from the date of collision until payment. — 
The Crathie, No. 1648. post. 

1545. Conditions.] — In an action of 

limitation of liability, where pltfs. have paid into 
ct., or are willing to pay in, £8 per ton in respect of 
damage to ship, goods, merchandise, but seek in 
respect of the life claims to pay into ct. or give bail 
for an amount le.ss than their total liability under 
M. S. Act Amendment Act, 18($2 (c. 03), the ct., 
before fixing such amount, will require pltfs. to 
state on attidavit the names of the persons killed & 
injured, their condition in lif(‘, the number of tho.so 
legally entitled to claim, the number of claims 
that have Ixicn settled, & the amounts paid in 
settlement.— T he Dione (1885), 52 L. T. 01 ; 5 Asp. 
M. L. 0. 347. 

1546. Fund already In court.] — A vessel which 
had been arrested in a cause of damage was 
released on payment into ct. of the amount to 
which the liability of her owners was limited by 
stat., together with a sum to cover interest & 
costs. Subsequently the vessel was jironounced 
solely to blame for the collision, & luw owners, 
who had instituted a cause of limitation of lia- 
bility, moved the ct. to decree for a limitation 
of their liability, & to order that the sum in ct. 
should be transferred to the credit of the limita- 
tion of liability suit. The ct. decreed a limitation 
of liability, but considered it unnecessary to order 
that the amount in ct. should be transferred to f ln^ 
credit of the limitation of liability suit. —The 
Sisters (1870), I P. D. 281. 

1547. Marshalling of assets.] — ^IMtfs. in an action 
to limit their liability paid into ct. thc^ sum of 
£7,802 Os. lOd., the amount of their statutory 
liability at the rate of £15 per ton. The amount so 
paid into ct. being insufllcient to satisfy in full 
claims against pltfs. in respect of loss ()f life & loss 
of goods, the registrar by his report found that 
claimants in respect of loss of life were entitled to 
be paid out of the sum in ct, an amount equal to £7 


proceeded against by the owners of the Gorman 
vessel & by two claimants interested in cargo. The 
British vessel having been found alone to blame, 
she was sold by order of the ct., & the net proceeds 
paid out rateably to the three claimants. The 
owners of the British vessel, as pltfs., having ob- 
tained a decree in a limitation action in England 
under M. S. Act, 1894 (c. 60), s. 503, paid into 
ct, an amount equal to £8 per ton of their statutory 
liability with interest to date, & in respect of the 
life claims gave bail to pay the balance of £7 per 
ton when re(j[uired. On the question as to the right 
of those wJio had sued in Holland to participate in 
the distribution of this su!ii &; as to the allowance of 
interest on the £7 per ton : — Held : (1 ) the owners 
of the Gorman Vi\ssol & claimant in respect of 
cargo (the other claimant not taking part in the 
proceedings) were not debarred from proving 
against the fund in ct. to tlie full extent of their 
loss; (2) in ascertaining the proportion receivable 
by them, credit must be given for the sums they 
had respectively been paitl out of the proceeds of 
the sale of tbe ship, & pltfs. were entithid to take 
out of the fund a sum equal to the amounts received 
by the throe claimants abroad. — The Crathie (The 
Crathie & The Elbe), [1897] I». 178 ; 66 1^. ,1. J>. 
93 ; 76 L. T. 534 ; 45 W. U. 631 ; 13 T. L. R. 334 ; 
8 Asp. M. L. C. 257. S. C. No. 1544, ante, 

1549. Effect of death — Action for loss of life — 
Stayed.] — In an action for limitation of liability, 
where it apneared that all the claims in respect of 
loss of life had been settled, the ct. ordered that 
upon pa^mient in of £8 per ton all ])ersons having 
any claim either in respect of loss of life or damage 
to ship, goods, or merchandise, should bo restrained 
from bringing any action in respect of the collision. 
—The Eo.scolino (1885), 52 L. T. 866 ; 5 Asp. 
M. L. C. 420. 

1550. Not stayed.] — In an action for 

limitation of liability in revspect of a collision for 
which pltfs. had admitted liability, & in which loss 
of life had ensued, the ct. granted a decree limiting 
pltfs.* liability to £15 i)er ton upon ]>ay merit into 
ct. of £8 per ton & security being given for the 
balance, but refused to stay life actions which had 
been instituted in the Admlty. Div,, irltfs. in such 
actions wishing to have their damages assessed by a 
jury. — The Nereid (1889), 14 D. 78 ; 58 G. .1. P, 
61 ; 61 L. T. 339; 37 W. R. 688 ; (i Asp. M. L. C. 
411. 

Annolnlion : — Apld. r. L. & S. W. Hy. (!o., [ISUDl 2 

Q. B. r)02, ('. A. 

1551. Claims out of time — Loss of life.]— The usual 
advertisenumt calling on all persons who had claims 
in respect of loss of life or property to rnakri them 
within a certain time was issued under M. H. Act, 
1894 (c. 60), H. 504, with an intimation that if 
claimants failed so to do in time they would be 
excluded from sharing in the fund paid into ct. 


liability of £8 per ton ; but only six out of a possible 


priunty tw ciitiiuaiits iii respect tji luss ui me 
against the sum representing £8 per ton. — The 
Victoria (1888), 13 P. I). 125 ; 57 L. J.P. 103 ; «« 
L. T. 728 ; 37 W. R. 62 ; 6 Asp. 31. L. 0. 335. 
3. C. No. 1452, anle. 

Annotations .'—ViBnid. The Ctathie (1897), 70 L. T. 5^; 
Tlie Normauci>, 11901] P. 187. 

1548. Amount paid under order of foreign 

oourts — Credit to be given.] — ^After a collision be- 
tween a British & a Gennan s.s. in the North Sea 
the German vessel sank with her cargo, Sc a large 
number of her crew & passengers were drowned. 
The British vessel put into Rotterdam & was there 


, limit had been fixed for entering claims, the unappro- 
! priated balance of the life fund must be paid back to 
pltfs. in the limitation suit, notwithstanding that 
all possible life claims had not been entered, & 
although the year had not elapsed within which, 
under Fatal Accidents Act, 1846 (c. 93), s. 3, an 
action in respect of such claim should be com- 
menced.— The Alma, [1903] P. 55 ; 72 L. J. P. 21 ; 
88 L. T. 64 ; 51 W. R. 416 ; 19 T. L, R. 149 ; 9 
Asp. M. L. C. 375. 

1552. Costs — How far payable by plaintlit.] — Al- 
though pltf, in an action for limitation of liability 
is ordinarily liable to pay the costs of the action, 
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yet, if (lefts, raise unnecessary issues on which thev 
fail, he is entitled to the costs of those issues, & will 
not be ordered to j)ay costs occasioned by a dispute 
between rival claimants to the proceeds in ct. — 
Thk Kotusa (1870), b r . D. 6 ; 41 L. T. 383 ; 28 
W. 11. 203 ; 4 Asp. M. L. C. 18.5. 

Atirwlntiort : -Distd. T]»<’ Victoria (IHSH), .*{7 \V. Ji. 02. 

1553. .] — In an action for limitation of 

liability, where defts. raised an issue which was 
decided against them, the ct. ordered f)ltfs. to pay 
all costs of the action, exccipt costs incidental to the 
raising of such issue, as to which each paity was to 
])ay his own.-' The Wahkwoiitii (1883), 49 L. T. 
715 ; 5 Asp. M. L. C. 194, 32(5. 

Jnn(d(tlions Distd. (;anii<]a Shipping (’o. r. ]lri1 Ish Ship- 
owners Mutual l*rott*otJon Ahhooii. (IHSU), 22 il. H. 1). 
727. Apld. Smitton v. Orient Steam NaviKalion Clo. (1007), 
00 L. T. HiH ; Th<5 FHnny (1012), 28 T. L. U. 217, C. A. ; 
AHiatIo Pntrnlmim ('<>. Ij<ninar(r8 Currying Co. (1013), 
109 L. T. 133, C. A. Re!d. CarinUOiticl Liverpool Sailing 
Ship Owni^rM* Mutual Indemnity Ahhoc.i. (1887), 10 
g. H. I). 212, (\ A. 


Siin-HECT. 2. - Before the .fuDicATURE Acts. 

1554. Security for costs Foreign ship.]— Wliere 
in a suit against tii(‘ owihts of a foreign vessel for 
damagii dom^ in collision th(‘ owners had filed a pc- 
tition for a limitation of th(‘ir liability to the value 
of their V(\s8el, the ct., following a pnu edent in Ch., 


ordered them to give security for costs. — T he W ild 
Raxgkk (1802), 31 L. J. P. M. & A. 200 ; 0 L. 1. 
164 ; 1 Mar. L. C. 206. 

For full anus., see Phactice & Procedure. 

Security for costs generally, see pp. 188-190, 
ante. 

1555. Costs — ^Amount recoverable reduced below 
county court limit.] — A damage suit was instituted 
in the Admlty. Ct. in a sum exceeding the amount 
to which the jurisdiction of the cty. ct. was limited 
under Cty. Cts. Admlty. Jurisdiction Act, 1808 
(c. 71), by pltf. who had sustained damage be- 
yond that amount, but the amount recoverable was 
reduced by M. S. Act Amendment Act, 1802 {c, 03), 
s. 54, to a sum within the limit of the jurisdiction of 
the cty. ct. On a motion to condemn pltf. in 
costs : — Held : pltf. was not within s. 9 of the for- 
mer Act depriving of costs (te rendering liable to be 
condemned in costs pltfs. who take in the Admlty. 
Ct. proceedings which they might have taken in a 
cty. ct. — ^T he Youn(j James (1809), L. K. 3 A. & E. 
1 ; 39 L. J. Adm. 1 ; 21 L. T. 397 ; 18 W. R. 52 ; 
3 Mar. L. t^ 297. S. C. No. 1380, a7itp. 

1556. Child en ventre sa mere.] — In a suit for 
limitation of liability instituted on behalf of a child 
of a sailor drowned in a collision en ventre sa mhre^ 
the ct. reserved leave (o the child en ventre if boim 
within due time to ])refor its claim for damages sus- 
tained by its father's death. — T he Ceorcie & 
UiciiARn (1871), L.R. 3 A. <fc E. 400; 24 L. T. 
717 ; 20 W. K. 215; 1 Asp. M. L. C. 50. 

Atoutiniions Pay r. Marklinm (1004). « W. ('. (\ 

lir»; Williums r. (’oal (.‘o., (1007J 2 Iv. IJ. 422, 

('. A. ; II.M.S. Loiwloii, [10111 P. 72, (\ A. Mentd. Ttob-on 
r. X. K. Ry. Co. (1876), 32 U T. 551 ; The TliHa (1801), 
71 L. T. 25. 


Part IV.-- Appeals. 


SE(n. 1. APPEALS FROM INFERIOR COURTS 
TO THE ADMIRALTY DIVISION. 

Srn-sEc T. J. Khom (\)Hnty (V>i:ut.s and the 
City of London Court. 

A, Jurisdiction. 

1557. Jurisdiction to hear appeals.] — Although 
lud. Act, 1873 (c. 00), s. 45, provides bv s. 40 that 
cty. ct. apf)eals may be heard before a div. ci. con- 
sisting of two or three judges, (lie Admlty. lliv., 
having all (he exclusive jurisdictionof the Admlty. 
("t. before the ])nssing of tlus Act, still retains 
jurisdiction to hear A- det-ermino (*ty. et. Admlty. 
appeals. — The Two JIrotherh (1875), 1 P. D. 52 ; 
45L. J. P. 47; 33 L. T. 792 ; 24 W. IL 112 ; 3 
Asj>. M. T.. C. 99. S. C. No. 1.580, post. 

4668. Detention of ship^ -Workmen’s Compensa- 
tion Act, 1906 (c. 58), s. 11 — Appeal to Divisional 
Court.] — An order Lv a cty. ct. judge for detention 
of a shii) under (he above Act is made by him in his 
judicial eharacter, not as an arbitrator under the 
Act, an appeal theivfn>m lies to the Div. CH.. not 
to the Ct. of Appeal.— Paxaootis v. Pontiac 
(OWNER.S), [1912] 1 K. B. 74 ; 81 L. J. K. B. 


74 ; 105 L. T. 689 ; 28 T. L. IL t)3 ; 50 Sol. .lo. 71 ; 
5 B. W. C. 0. 147 ; 12 Asp. M. L. C. 92, C. A. 

Anuotfdion : — Distd. lionucy t\ lloylo, [1914J 2 K. H. 257, 
A. 

1 559. Prohibition— Refused in Admiralty Division 
— Appeal to Court of Appeal.] — Pltf. issued a plaint, 
on tile Admlty. side of a cty. ct., for damage by col- 
lision. Defts. denied their liability ; but at the 
trial judgment was given for pltf. with costs, sub- 
ject U) a rofcR’ence to th(* regist rar to assess damages. 
Defts. paid into ct., by way of tender, a sum found 
sulTicient by the registrar to cover the damage. The 
judge rescinded so mucli of his judgment as dealt 
W'iih the costs, made a d(»cree condemning pltf. 
in the costs of the action of the reference. Pltf. 
applied to a judge of the Admlty. Div. sitting in 
chambers, in vacation, exercising the jurisdiction 
of all thc‘ divisions of the High CT.., for a writ of pro- 
hibition in respect of so much of the decree as dealt 
with the costs of the action. The application w^as 
refused, & the judge did not desire any further argu- 
ment. Pltf. appealed, & on objection to the juiis- 
diction : — Held: (1) by virtue of Jud. Act, 1873 
(c. 60), s. 10, a judge of the Admlty. Div. has all the 
powers, as to prohibition, of a judge of the High Ct. ; 


PART m. SECT, 20. SUB SECT. 2. 

a. lAiss of shiv amouut oj ' 

staUitorif liahilit It- -Motion for distribU' . 
tion " Itaerrst.]--An nii aHloii ilam- 
ngvfi by a shipowner for loss of a ship ! 
by oollU'ioii, the jury fouiul for pursuer. ; 
& aHMessoil ilaina^^^s at. £8 per ton of the 
tonnoKe of defenders’ ship, the full 


an^oulit allowed by M. S. Act Aiucndiueui 
Act, 1862 (c. f»3). s. 54. A motion by 
defenders ftu* a new trial was refused. 
Defenders then presented a petition, 
under s. 514 of the above Act, for dis- 
tribution anions: all parties interested of 
the amount of damasros : — Held: in 
the ciroumstances, the presentation of 


tho iietilion, which was imnecessary, 
should not stop the currency of interest 
oprainst defenders, from tho date when, 
but for tho petition, the verdict misht 
have been applied. — S eliqmann r. 
Feemspuro .Steam Suippino Co. (1871). 
9 Maep. (a,, of Sess.) 1011 ; 43 So. Jur. 
550.— SCOT. 
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(2) as the judge did not require any further argu- 
ment, the appeal, in an Admlty. cause, was direct 
to the Ct. of Appeal, notwithstanding Cty. Cts. 
Act, 1888 (c. 43), s. 132, which only applied to 
proceedings in the High Ct., & prevented an apjili- 
cation to another judge of the High Ct., or to 
another l)iv. Ct., when the first judge, or Div. Ct., 
had refused to grant a writ. — T he Recpipta 
[ 1893] P. 255 ; «2 L. J. P. 118 ; 69 L. T. 252; 42 
W. R. 73 ; 9 T. L.lt. 535 ; 37 Sol. Jo. 581) ; 7 Asp. 
M. L. C. 359 ; 1 R. 644, C. A. S. C. No. 983, 
ante; Nos. 1609, 17(:8, 1773, 7>o.s^ 

AnnoUHiona : — Apld. Re London Scottish Permanent ItiiiUl- 

iniT Hoo. (1S93). r>3 L. J. Q. B. IP-*; The Theresa (ISOl). 

HR. G81 . Mentd. Mowlem t*. Dunne (1912), 1 ()« L. T. 01 1 , 

C. A. 

R. Ithjht of Appeal, 

1560. Appeal on point of law.] — Cty. Cts. 
Act, 1888 (c. 13), s. 120, which gives a right of 
appeal on points of Jaw, <fe rejection or admission 
of evidence where the amount claimed exceeds 
£20, ai»plies to cty. ct. Admlty. appeals, & pltf. 
in an action on the Admlty. side who claims 
more than £20 recovers only 1.9. as nominal 
damages may appeal to the Higli (’t. notwith- 
standing the specific })rovisions of Cty. Cts. 
Admlty. Jurisdiction Act, 1868 (c. 71), s." 31. — 
The Eden, [18921 P. 67 ; 61 L. .1. P. 68 ; 66 H. T. 
387 ; 40 W. H. 415; 7 Asp. M. E. C. 171, 1). C. 

Annotaiioita CerSd. Coi<'l«nd r. Siinlhler 08 L. T. 

257. Expld. & Distd. Piij^rsley r. Jtuifkins, | 1 M »21 2 g. B. 

]<S4, P. A. Folld. Nertune Sterin ^■a^ir»tien Co. r. 

SclHter, h89:»] P. 49, C. A. Expld. The Tynwald, 11S951 

P. 1P2. Consd. The Theodora, |1S97| 1*. 279. 1>. C. 

1661. Question of fact.] — A jjarty to an ac- 

tion brought on the Admlty. side of the cty. ct. has 
a right, under Cty. Cts. Act, 1888 (c. 43), s. 120 
(which to this exl(*nt repeals Cty. Cts. Adndty. 
.Jurisdiction Act, 1868 (c. 71), ss. 26, 31), to api)eal 
against a decision on a point of law without any 
condition or restriction, ev<‘n though the amount | 
decreed to he due does not exceed £50 ; hut he can 
only a])peal upon a question of fact, subject to the ' 
latter A<;t, under which, if the amount decreed io 
be due exceeds £50, he must give security for costs ' 
of the appeal, hut if it is under £50 he cannot 
ai)peal at all. — T he Diclaxo, [1895] P. 40; (>4 
L. .1. P. 8; 71 L. T. 544; 43 W. R. 65; 11 
T. L. R. 23 ; 39 Sol. .Jo, 42 ; 7 Asp. M. h. V. ,523 ; 

6 R. 810, C. A. S. C. No. 1577, posf. 

Annotaliotis Consd. Tin? Tynwidd, riS9.5J P. 142; The* 

Theodora, (1 897] P. 279. Distd. Willionn r. Wallis, 11911] 

2 K. B. 478. 

1562. Appeal on question of fact — Right 
depending on amount recovered.]- By a decree 
of the City of London (^t. an action of damage 
instituted in that ct. in the sum of £30 was, 
after having been heard on the merits, dismissed 
with costs. Pltf. anpealed. At the hearing of 
the appeal resp. objected to the jurisdiction 
of the ct. to entertain the appeal. The ct. dis- 
missed the appeal on the ground that as applt., 
if successful, could not have recovered more than 
£30 in the action, he was precluded from ap- 
pealing by Cty. Cts. Admlty. Jurisdiction Act, 
1868 (c. 71), s. 31 . — The Falcon (1878), 3 P. D. 
100 ; 47 L. J. P. 56 ; 38 L. T. 294 ; 2(i W. R. 
696 ; 3 Asp. M. L. C. 566. 

-innofo/ioti;— Folld. The Bunna (1899). SO L. T. 839. 

1563. .] — ^Pltf. in a collision action, 

instituted on the Admlty. side of the cty. cl,, 
whose damages are less than £50 has no right 
of appeal from a judgment dismissing the suit 
on a question of fact, although he institutes his 
action in a sum exceeding £50 . — The Burma 
( 1899), 80 L. T. 839 ; 8 Asp. M. L. C. ,549. 

1564 . The Brenner (1908), ri?7ic8, 

Nov. 19. 


1565. Cross-appeal.] — Cross-causes of 

damage heard together in a cty. ct. are, as to the 
right of appeiil, to be considered distinct. 

Cross-causes of damage each instituted in the sum 
of £100 were heard in the City of London Ct., at tlie 
same time, upon the same evidence. A decree was 
pronounced in the first cause dismissing the cause ; 
by the decree in the second cause defts.' ship was 
pronounced solely to blame. By agreement the 
amount of damage was referred to the assessois of 
the ct. The owners of the ship pronounced solely 
to blame entered two apjieals in the Admlty. Ct., 
one against the decree in each cause. On motion 
to dismiss the appeal in the second cause : — Held : 
on proof that the damage decreed to be due in that 
cause did not exceed llie sum of £50, the appeal 
must be dismissed. — The Elizabeth (1870), L. R. 
3 A. iV: E. 33 ; 39 L. J .'Adm. 53 ; 21 L. T. 729 ; 3 
Mar. I^. (L 320. 

Annotations : — Reid. Tlic Falcon (1S7S), 3 1*. D. 100; Tho 

Biviincr (1908), Times, Nov. 19. Mentd. The Alert (1894), 

72 L. T. 124. 

1566. —.]— Pit fs. sued defts. in tho 

cty. ct. for 5 days 22 hours’ d<‘murrage. The cty. 
ct. judge gave judgment for pJtfs. for £22 .59. l(h/., 
one day's demurrag<‘ only. Pltfs. having unsuc- 
cessfully appealed : — Held : as the 1 )iv. Ct. had only 
appellah' jurisdiction, defts. could not he aJlow<‘d to 
argue by way of ci*oss-appcal against th<? jiidgnu'iit 
for one day’s demurrage, as they had no right tA> 
originate an appeal quest.ioning a judgment for on 
amount under £50 d(‘pending upon an issue of fact. 

- --The Alne Holme, [1893] I*. 173; 62T-». J.P« 
51 ; 68 L. T. 862 ; 41 W. R. 572 ; 9 T. L. K. 364 ; 
7 Asp. M. L. C, 341 ; 1 R. 607, H. C. 

Annotatums :—lDistd, Re I^Of kie O’akjjrfi (1901), 80 L. T. 

.388. Mentd. Smith r. Ronarh* Nitrate Co., 11893] 2 Q. B. 

323. 

1567. Effect of tender.] — No appeal 

lies from the decision of a cty. ct. in a salvage 
caus<i where there is a tender of less than £50 

that tender is upheld, tho amount tendered being 
the amount “ decreed or ordcTcd ” wit hin Cty. (’ts. 
Admlty. Juri.sdiction Act, 1868 (c. 71 ), s. 31 .^ — The 
Fyknoord (1876), 34 L. T. 918 ; 3 Asp. M. L. C. 
218. 

1668. Difference between plaintiffs & 

defendants.]' “Cty. Cts. Admlty. .Jurisdiction Act, 
1868 (c. 71), s, 31, enacting that “ no a])]ieal shall 
he allowed unless the amount deert^ed or ordered to 
be due exceeds the sum of £50,” applies only to 
appeals by defts. — T he Doctor Van Thunnen 
Tellow (1869), 20 L. T. 960; 17W. R. 899; 3 
Mar. L. C. 244. 

Antwiallons Apld. The Elizabeth (1870), L. R. 3 A. E. 

33. Consd. & Expld. The Fuleon (1878). 3 1\ D. 10(h 

Mentd. Tho Alert (1894), 72 L. T. 12L 

1569. Judge following, but disagreeing 

with assessors — New trial.] — In a collision action 
J:)rought in the cty. ct. the judge formed an 
opinion on the (‘vidcnce in favour of pltfs., but the 
nautical assessors took the view that/ pltfs.’ vessel 
was to blame for a wrong manoeuvre. The judge 
said he felt bound to act upon the* assessors* advice, 
& gave judgment for defts., expr(*ssing his dissent 
theridnun. IMtfs. ai)pealed : — Held : on these facts, 
the ct. had no power to alter the judge’s decision. 
Scmhle : the High Ct. lias povv<ir in such circum- 
stances to order a new trial. — T he Ered (1895), 72 
1.. T. 153 ; 7 Asp. M. L. C. 556. 

1570. How far leave to appeal necessary — 
Interlocutory decree.] — There is no appeal from 
any interlocutory decr<*c or order of a cty. ct. 
having Admlty. Jurisdiction in an Admlty. cause 
W'ithout permission of the judge of the ct. 
appealed from, where the decree or order appealed 
from is not made at the hearing of the suit. 
Cty. Cts. Act, 1888 (c. 43), s. 120, providing for 
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alty Divisi on : Suh-sect. 1, /?. C. ; sub-secU 2»] 

the manner in wliich, & conditions subject to which, 
appeals may be brought from the judgment, direc- 
tion, or decision of a civ. ct. judge where any party 
is dissatisfied wiiii tlie deteiTnination or direction of 
the judge in point of law or equity, or upon the ad- 
mission or rejection of any evidence, has not given a 
right of api)eal from interlocutory orders made in 
Adrnlty. a<3tions yirevious to or after thf‘ hearing of 
tin* suit. - -Tilk CJashmkrk (1890), 15 P. T). 121 ; 02 
J^. T, SI4 ; :iH W. It. (i2:i ; 0 Asp. M. L. C. 515, 
(;. A. S. C.No. 1770, post. 

j4nnol(/tioii9 APld. How v. L. & N. W. Hy* C!o., 11^91 J 

2 q. n. 490. Mentd. How r. L. & N. VV. Jty. C^j. (1802), 

<51 Jj. J, M. (’. (’. A. ; JS'ept,uTH‘ steuia JS’aviffiiUon Co. 

r. Solatcr (1894). 71 L. T. 514. A. 

1571 . . J — 7'liere is a riglit of appeal f rom 

a cty. ct. in an jnt(*rl(>cutory itjatter iiy perinis.sion 
of tiu? rt-y. ct-. judge, although the amount is undcu* 
£.5(1. Tiik Alkht (1891), 72 Ij. T. 121; 7 Asp. 
M. h. 514 ; 1 J H. 7(12. H. C. No. 17,59, post, 
Annntufion : Apld.TlK^ Anue (1911), 90 T. h. It. .511. 

1572. ~ Final order.] -An ord(^r of the judge 
of a cty. ct-. having Adrnlty. jurisdiction refusing 
the taxation of his costs to a party entitled to the 
Ixmelit given by Cty. (-t. Adrnlty. Rules, 1892, 
(). thin., r. .50, is a linal order within Cty. Cts. 
Adrnlty. ,1 urisdiciion Act, 1808 (c. 7 J ), s. 20, & is 
aj)pe<ilable wit hout- the permission of the judge of 
the et. aj>p<‘aled from. — I^HE Vulc’AN, [1898] P. 
222 ; 07 L, J. J*. 1 01 ; 47 W. K. 122. S. C. No. 
1771, pW. 

1573. Appeal to Court of Appeal.] — 

As a general riil(‘ the Adrnlty. Ct. will not grant 
])eiiniHsion t<» <ipp(.*al fiom a decree or order of 
th(‘ ct. made t)n appeal from a cty. ct., except 
in cases where tlie law is doubtful ; or where 
the facLs art* such as to leave a subst-antial doubt 
on the mind of the ct. whether the conclusion at 
which it lias arrived is right ; or whore the pecuniary 
interest involved is large. — T he Hamhei. Laing 
( 1870), C. R. 2 A. A K. 284 ; 29 L. J. Adm. 42 ; 22 
\j. T. 891 ; 2 Mar. L. C. 402. 

Annofdtioiis Consd. The Alexandria (1872), Tj. H. 9 A. & E. 

.i7 I ; The Ar^row. The Hewtioiih (1872), 1.. U. 9 A, & K. 5(58 ; 

(Jindet f. Hrown, llrown r. (liiiidel, Gclpel v. (Jornforlh 

(1879), I,. 11. 5 P. C. 191. 

1574. .] — In cases raising important 

points of law t he ct. will give leave to appeal to 
th<* a. of Appeal where, on a proper construction 
of (he Acts govt‘rning appt*<ils, such leave is 
necessary. The Rona (1882), 7 P. 1). 217; 51 
J.. ,1. P. 05 ; 40 L. T. 001 ; 20 W. R. 014 ; 1 Asp. 
M. T.. C. .520. S. C. No. 1711, post. 

Aitnotalion Difitd. The Theialora, 118971 \\ 279. 

1575. .] —Notwithstanding Jud. Acts, 

Cty. I ’ts. Act, 1 875 (c. 50), s. 10, applies to appeals in 
Admit y. ca.s(^s from cty. cts. Wheiv a Div. Ct. of 
t he Admlt-y, Div. alteis the judgment of the cty. ct. 
an appeal lies t<» tlie Ct. of Aiijiejd without special 
leave. -Til r. Lydia (1888), 14 P. 1>. 1; 58 

L. J. P. 27; ,59 L. T. 842 ; 27 \V. H. 101 ; 5 

T. L. R. 117, C. A. 

1576. — , j - An appeal lies without leave 

from the order of a Div. (-t. in Adrnlty. upon 
an appeal 1 rom a cty. et-., wh(*re the order of the Div. 
Ct, alteis t lit* judgment of ( he ct y. ct. — T he Dart, 
[1892] J». 22; 02 L. ,1. P. 22 ; *09 L. T. 251 ; 41 

W. R. 152 : 9 T. U R. 122 ; 27 Sol. .lo. Ill ; 7 

Asp. M. L. C. 252 ; 1 R. 572, C, A. 

C. rnulive on Appeal, 

1577. Security for costs — How far required.] — 

Cty. Cts. Adiulty. .luri.^ diction Act, 1808 (c. 71), 
ss. 20 A 21, are by the general words of Cty. Cts. 


Act, 1888 (c. 43), s. 120, impliedly repealed 
to the extent of allowing the party aggrieved 
by the determination of the judge in point of law to 
appeal, without security for costs being first given, 
Ac whether the amount involved is under or over 
£50 ; but, in respect of a question of fact, the 
special provisions of the Act of 1808 are left un- 
affected. — Tius Delano, No. 1501, ante. 

Annotations: — Consd. The Tynwald, [18951 1*. 142 : The 
Theodora, [1897] P. 279. Distd. Williams r. WalliK, [1914] 
2 K. H. 478. 

1578. Omission to deposit — Mistake of soli- 

citors.] — Under Cty. Cts. Admlty. Jurisdiction Act, 
1808 (c. 71). s. 27, it is not “ sufficient cause ” to 
entitle the ct. to allow an appeal to be prosecuted 
that applts.’ soirs. have, under a mistaken im- 
pression that it was unnecessary, omitted to d(*posit 
securitv for the appeal within the proper lime."-- 
The Ckatla (1011), 28 T. L. R. 49. 

1579. Mode of giving — Time.] —An instru- 

ment of appeal from a decree of a cty. ct. in an 
Adrnlty. caus^*, under Cty. Cts. Admlty. Jurisdic- 
tion Act, 1808, was lodged in the Admlty. Ct. No 
security for costs had then iicon given. Securily 
for costs was afterwards given in the Admlty. Ct.:* 
— Held : (1 ) the security required must be given in 
the ct y. ct. ; (2) s. 20 of the above Act as to security 
for costs had not been satisfied ; (3) the ct. had 
no jui’isdiction. — The Forest Queen (1870), L. R. 

2 A. & K. 299 ; 40 L. J. Adm. 17 ; 22 L. T. 514 ; 19 
VV. R. 107 ; 3 Mar. L. V, 508. 

Annotation Folld. The Oaiiprcs (1880), 5 P. I), 24 7, C. A. 

1580. Time for appeal — Extension — Jurisdiction.] 

— The power of extending the time for appealing 
from a decree or order of a cty. ct. in an Adrnlty. 
suit, conferr(Hl on the judge of the Admlty. Ct. by 
Cty. (H-s. AdmU-y. Jurisdiction Act, 1808, s, 27, 
may, since (he coming into operation of Jud. Act, 
1872 (c. 00), be exercised ny the judge of the 
Admlty. Ct. sitting as a judge of the High Ct. of 
Justice. — T he Two Brothers, No. 1557, ante, 

1581 . Absolute discretion.] — lioavc to 

ext-end the time for appealing from a cty. < t. in the 
exercise of its Admlty. jurisdict-ion is, by Cty. Cts. 
Admlty. Jurisdiction Act, 1808, s. 27, a matter 
within the absolute discretion of the judge of the 
Admlty. Div. from his decision no appeal lies to 
the (kmrt of Appeal. — T he Amstel (1878), 2 P. D. 
180 ; 47 L. J. P. 1 1 ; 27 L. T. 1,28 ; 20 VV. R. 09 ; 

3 Asp. M. L. C. 488. S. C. No. 1011, post. 

Annotations Folld. Kiiy r. BriK^ra (1889), 22 O. B. 1). 
919. C. A. Mentd. The MiohljCJiu (1890), 59 L. .1. (L B. 
427. 

1582. ,] -The Emmy (1905), Times, 

Aug. 12. 

Annotatiiin : — Folld. Of»r5tzce Sloomvurl MuatM'. Bell (1900), 
22T. L. H. 019. 

1583. Arrest — Notice required.] — Where idtfs. ai)- 
leal from a cty. ct. in a cause in rem in which there 
las lK*eu a ileci-oe for defts., & the ship boon re- 
leased, the Admlty. CT. wdll on the exj). applica- 
tion of pltfs. ordt'r a w arrant to issue for detention 
of the sliip till bail given or the appeal decided. 
Semble : notice sliould be given before arrest to 
defts,, so they may come in Ac apply for suspension 
of (he w arrant. — T he Miriam (1874), 42 L. .1. Adm. 
25 ; 20 L. T. 527 ; 2 Asp. M. L. C. 259. 

Annotation : — Refd. The Dictator, [1892] 1*. 901. 

1584. Notice not required — ^Foreign ship.] — 

In an appeal by x>ltfs. from a cty, ct. in a cause in 
rem^ in wdiich there W'as a decree for defts., & the 
ship had been released, the Admlty. CT. on an ex p, 
application of pltfs. ordered a warrant to issue 
for detentou of the ship, Ac, as the ship proceeded 
against was a foreign one, did not require notice of 
intention to arrest to be given to defts. — T he 
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Frbik, The Albert (1875), 44 L. J. Adm. 41) ; 
32 L, T. 572 ; 2 Asp. M. L. C. 589. 

Annotation : — Reid. The Dictator (1892), (57 L. T. 5G3. 

1585. Notice of motion — Filed before service — 
Discretion.] — In an appeal to the Adinlty. Div. 
Irom a cty, ct. applts. filed their notice of motion in 
the registry befoi‘e serving resps.’ soh’. with a copy 
of the notice. On the appeal coining on, the preli- 
minary objection was taken by resps. that the ct. 
<*ould not entertain the appeal on the ground that 
applts. had not complied with R. H. (\, O. 52, r. 10, 
which requires that a copy of the notice of motion 
shall be served on the adverse solr. before the 
original is filed in the registry : — Held : even if 
O. 62, r. 10, applied, the case was one in which the 
ct. should, in the exercise of its discretion, hear the 
appeal on tlie ground that sufficient notice had been 
given to resps. Qu. : whether the words “ in 
Admlty. actions ” in O. 52, r. 10, are intended to 
include appeals dealt with by (). 50. — The (Ikatia 
(1912), 28 T. L. K. 474. 

1586. Judge’s note — Shorthand note— Discre- 
pancy.— In a!i appeal to the Admlty. CM . from a cty. 
ct. where there is a conflict between 1 lit* (.ranscript 
of the notes of evidence <fe judgment taken by a 
.shorthand writer in the; c y. ct. under i\ C. R., 
No. 22, the cty. ct. judge’s own note.s, the vei'sion 
given by the latter must be accepted as binding, 
Aj if he alters the shorthand writer’s notes so as to 
correspond with his own version, the Admlty. C-t. 
will order tht* alterations so mad(i to be caiTicd into 
4iffect in the prinled copies of the app(*ndix. — The 
Raithwaite Hale (1874), 20 h. T. 222; 2 Asp. 
M. L. O. 210. 

1587. Examination of witnesses on appeal.] -The 
<‘t. may order witnesses to be examined rird rocc 
at the hearing of an ap]ieal from a cty. ct. ; but 
such order will not be made except in special cir- 
cumstances. — The Busy Bek (1872), L. R. 2 A. & 
E. 527; 20 L. T. 590; 20 W. R. 802; 1 Asi>. 
M. L. (h 293. S. C. No. 1707, 

1588. .] —Where no notc^s of the evidence arc 
taken in the cty. ct. the proceedings in the cty. cl. 
as transuutted to the Admlty. Ot. do not alTord any 
information concerning the evidence given at the 
hearing or thegroundsof the judgment, the Admlty. 
<Jt. may, on the hearing of the appeal, allow evi- 
dence to be called ; but only those witnesses should 
be examined who were examined in the c*,ty. ct-.— - 
The C. S. Butler (1874), L. R, 4 A. & E. 228 ; 21 
L. T. 549 ; 22 W. R. 113 ; 2 Asp. M. E. V. 408. 

1589. .] — -In an Admlty. appeal from a <*ty. 

ct., under Cty. Cts. Admlty. Jurisdiid ion Act, 
1808 (c. 71), where there are no shorthand writer’s 
notes of the evidence, At no notes taken by the 
judge of the cty. ct. available for the purpose of 
appeal, the Admlty. Div. will order the apj)eal to lx* 
heard on viva voce evidence. — The Confidence, 
The Susan Elizabeth (1879), 10 Tv. T. 201 ; 1 
Asp. M. L. C. 79. 

1590. ,] — C}>on an a[)peal from a cty. ct., 

where no note of the evidence or proceedings in the 
ct. below has been taken, a Div. Ct. has jurisdiction 
to order that the witnesses of both parties called A 
examined in the ct. below may be produced & 
exaniiried at the h<iaring of the aiq^eal. The Div. 
Ct. in such case should take care to i)rovent the 
aj)peal taking the form of a new trial. — The Ckes- 
CENT (1893), (12 D. J. P. 02; 08 L. T. 5,50; 41 
W. R. 533 ; 9 T. E. R. 371; 37 Sul. Jo. 372 ; 7 
Asp. M. L. C. 297 ; 1 K. 013, C. A. 

1591. Fresh evidence on appeal.] — The ct. Avill 
not, except for special reasons, admit nenv evidence 
in the hearing of an appeal from an award of magis- 
trates.— The Generous (1808), L. R. 2 A. & K. 57 ; 
37 L. J. Adm. 37 ; 17 L. T. 552 ; 10 W. R. 019 ; 

3 Mar. L. (\ 40. | 

For full anus., see Sniri-iN(; & Navkjatiun. i 


1592. Surprise.] — The Admlty. Ct. is very 

cautious as to admitting fresh evidence at the hear- 
ing of an appeal from the cty. cts., & will not do so 
unless the principles of justice require admission of 
such evidence. Semblc : suri)rise is a ground for 
admission of fresh evidence. — T he Moors ley 
(1872), 27 L. T. 003 ; 1 Asp. M. L. O. 471. 

1593. S, P, The Osiris (1827), 2 Hag. Adm. 135. 

1594. To whom application made.]— An 

application to allow fresh evidence to bo adduced 
at the hearing of an Admlty. appeal from an in- 
ferior ct. may be made to a single judge of the 
Admlty. Div. — The Eclipse (1889), 14 P. D. 71 ; 
00 E. T. 899 ; 6 Asp. M. L, C. 409. 

1595. Costs of printing record.] — On the hearing 
of an ap])eal from a cty. ct., the Admlty. Ct. may, 
wdiile ordering each party to pay its owui costs of 
the appeal, order the costs of the i)rinting of the 
record to be divided between the parties. — The 
Deerhound (1901), 84 E. T. 300; 17 T. E. IE 
328 ; 9 Asp. M. L. C. 189 ; 0 Com. Cas. 101. 

For full aiiust., see Siih’ping & XAVKi.vTiox. 


Sub-sect. 2.— >SHfPPi\(j Casualty Appeals and 
Rehearin(js and Appeals from Naval Courts. 

1596. No appeal — Shipowner.] — A shi]>owner, 
who has appeared as a j)arty at the hearing of an 
investigation under M. S. Acts into circumstaucas 
attending the loss of a ship owuied by him, has no 
right of appeal, notwithstanding that the tribunal 
investigating the case has given a decision sus- 
pending the certificate of the master of the ship, & 
condemning the shipowner in costs. — The Golden 
8ea (1882), 7 P. 1). 194 ; 51 E. J. P. 04; 47 E. T. 
579; 30 W. R. 812; 5 Asp. M. E. C. 23. 

Reid. The Faiiv.*:u)lh (18S2). 7 P. P. 207. 

1597. Refusal by Board of Trade to order re- 

hearing.] — N o appeal lies from the refusal of the 
Board of Trade U) order a rehearing under Shipping 
(’asiialties I nvesiigations Act, 1879 (c. 72), s. 2. 
Semblc : in sutJi ease the Board of 2'rade may Ix^ 
compelled hy mandamus to order a rehearing. — 
The Ida (1880), II P. J). 27 ; 55 E. J. P. 15 ; 51 
E. T. 497 : 24 W. R. 028; 0 Asp. M. L. (,h .57. 
S. (’. No. 117, anle; No. 1007, pnnL 

1598. Fresh evidence — Application as to.] — On a 
shipfjing casualty appeal where it is desired to ad- 
duce fresh evhhinco at the hearing of the aj)peal, 
aj)plication for leave so to do should be made U) the 
appdlate et. hy motion prior to the hearing of the 
af)peal. — The Eamenotu (1882), 7 P. D. 207 ; 
48 J.. T. 28; 5 Asp. M. E. C. 25. S. C. No. 1003, 
post 

A iinohdion .* — Mentd. Tho (.’arllHlc. [1000] P. 301. 

1599. Nautical matters -Trinity Masters.] — 

The Admlty. Div., sitting as an app elate (;l. under 
•Shipping Casualties Investigations Act, 1879 (c. 72), 
assisted by nautical assessors, will not grant leav<; 
for evidence to be given before it on matters as 
to which it is the proviruxi of the nautical assessors 
to advise the ct. — The Kestrel, Nos. iOOl, 1005, 
post 

1609. Grounds for allowing appeal.]— Where a 
I ct. of inquiry into a shijjping casualty, held under 
Al. H. Act, 1854 (c. 104), Part VUE, orders the 
I susfiension of a master’s certificate, in pursuance 
of the powers given by s. 242 of the above Act, 
& Al. 8. Act Amendm"*nt Act, 1 802 (c. 03), s. 23, th(j 
appellate ct. having jurisdiction under 8hipping 
Casualties Investigations Act, 1879, will on appeal 
j consider the evidence on which the judgment of 
I the ct. of inquiry proceeded, & reverse the judg- 
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: 

merit if the ovidenco is insuHicient to justify 
suspension of the certificate. 

vVhere a ct, of inquiry ordered a master’s certifi- 
cate to be Huspen<led, it the only f?round on which ; 
the decision could be su})i)orted was that serious 
dainaj^e to a shif) had been caused by the wrongful 
act or default of t he masto witliin M. S. Act, 1S54 
(c. 104), s. 2A2 (2), A on aj>peal it appeared to the ; 
appillat<‘ cl. tliere was no evidence that the ■ 
(bunng-e bad been so raused, I Ik* ct. ^ev(^l•^^*d tJie ' 
decision, and n*st.orcdfo the master his certificate. ' 
- TiiK Arizona (ISSO), ."i W 1). 122; 40 L. J. P. | 
:A : 12 L. T. 40r>; 2S W. H. 701; S Asp. J.. C. ^ 
2101. S. (’. No. 1002, post. 

liniotniUm Refd. The ('jirllslc, [PJOGJ J‘. 1101 . i 

1601. Materials for appeal — Official shorthand 

note of Judgment.] — VVheie fai an appeal under 
Shipping tJasualties Investigat ions Act, 1879 (c. 72), ' 
afiplt. had been suy)plied with the report of the | 
case made to th<5 Ho/ird of Trade under M. S. Act j 
Amendment Act, 1802 (c. (12), s. 22, together with I 
th(‘ir annexe to the report, purjiorting to contain j 
the rijasons for tlie decision ai)pealed from, the ct. | 
refused to direct* that apfdt. should be furnished | 
with a copy of the otlicial shorthand writer’s notes i 
of the judgment deliveied on conclusion of the ; 
hearing of th(* cas(} in tin* ct . below. — Thk Kkstrel i 
(1881), (1 P. 1). 182; 45 L. T. Ill; 20 W. P. 182; ! 
4 Asp. M. 1j. C. 422, !).(’. 8. (\ No. 1599, ante; 1 

No. 1005, post. ■ 

1602. Costs of appeal Llabllltyof Board of Trade.] | 
— Where, on an app(*al under Shijjping (’asualties ' 
Investigations A<d, 1879 (c. 72), s. 2, against sus- i 
pension or cancellation of a certificate of compe- | 
t*(‘ncy th(^ decision appealed from is reversed, the 
Board of Trade will, if tin; certificate of applt. was 
dealt with in the ct*. b(*lovv on the invitation of the 
Board, be directed to ])ay costs of the appeal, un- 
less it is shown applt . had b(‘en guilty of such mi.s- 
conduct a.s rend<‘i ed an inquiry into the suspension 
of hi.s certificate reasonable. The unsuccessful 
apjilt. in an apf)eal against suspension or cancella- 
tion of a certificate will, as a general rule, be con- 
demned in costs. — Thk Arizona, No. IfiOO, ante. 
Annotation : Refd. The ^'JlrH^le, [laoo] I*, aoi. 

1603. .]-"(osts of an appeal will be 

giv<*n against the Board of 'Prade if the decision 
of the appellate ct. is against* it, & also costs of 
furt her evidence produced by the party proceeded 
against if such evidence is ])ro<luced merely to con- 
firm th(‘ evidence given at t lu; hearing below. — 7 ’he 
t’AMlONOTII, No. 15tS,u///c. 

Annotation -Refd. Tin- ( 'aiHhlr, iiaori) I*. :UM . 

1604. — — .] ~ WlK*re in a Board of 

2’rnde inquiiy the Board submith^d, inter a/m,the 
following (piestion for the opinion of the ct., “ Was 
th(* loss of the s.s. tS: of life caustnl by wrongful act 
or default- of t he mast er ? ” but refused to (*xpressan 
opinion \vheth(‘r tlu* master's certificate should be 
d»‘al(- with, the .\dmlty\ Div., on appeal, rev€*rsed 
the decision of the (!t. tielow, iV found there was no 
wrongful act or default on the ])art of the master, 

A ordered the Board of Trade* to pay costs of the 
successful ap])(‘al, lH‘ing of opinion that the Board 
ought to have assist ihI the ct. below by intimating 
whether, in its o}>inion, the certificate should be 
dealt with had, in the circumstances, invited the 


ct. so to do. — The Carlisle, [1906] P. 301; 75 
.r. P. 97 ; 95 L. T. 552 ; 22 T. L. B. 709 ; 10 Asp. 
AI L C 287 D. C. 

1605. * ^ No order as to.]— Where the appellate 
ct , though affirming the decision of the ct. below, 
.shortened the period for which the master’s certifi- 
cate had been suspended, no order was made as to 
co.sts. — The Ke.strel, Nos. 1599^ 1001, jmst. 

1606. Other remedies — Certiorari.] — A vessel was 
stranded on Nov. 14, an inquiry was directed by 
the Board of Trade under M. 8. Act, 1854 (c. 104). 
On Jan. 2 the inquiry w*as held, 6^ adjourned to tho 
next day, when the solr. to the Board of Trade 
announced his intention of not proceeding with it. 
The magistrate, how ever, i)roceeded, & directed the 
nuLster’s certificate to be .susiicndcd on the evidence 
of the master him.self. Upon a rule for a certiorari 
to quash the magistrate’s order :—Hetd : the pro- 
ceeding was irregiilar, & the rule w^as made absolute 
to bring up the order U) quash it. — B. v. Yokkk 
( 1877), 41 J. P. .To. 200. 

1607. Mandamus.]— The Ida, Nos. ] 17, 

1597, ante. 


Sect. 2.— APPEALS FROM THE ADMIRALTY DIVI- 
SION TO THE COURT OF APPEAL. 

Sub-sect. 1. — Where Appeal lies. 

1608. Registrar’s order — Review by judge.] — 

An order made by a registrar sitting as judge 
under B. S. O., O. 54, is not, for the puri)Oses of 
.Tud. Act, 1873 (c. Oil), s. 50, an order made by u 
judge in ehaiubers. &* where such order has bc(‘n 
reviewed by a judge in ct. an appeal from tlie 
judge’s decision will lie without special leave. — 
The VivAR, Nos. 705, 841, 845, ante. 

1609. Refusal of prohibition.] — An appeal lies to 
the Ct. of Api)cal from an order of a judge of the 
Admlty. Div. refusing a WTit of prohibition. 

An aj)plication for prohibition by a i>arty to a 
cty. ct. Admlty. action was made in chambers 
under Cty. Cts. Act, 1888 (c. 43), s. 127, to a judge 
of the Admlty. Div. & refused. The appet. 
wishing to appeal, the judge granted him leave to 
apjrcal direct to the Cl. of Appeal without further 
argument in ct. On the ai)peal coming on resp, 
took the objection tliat, by s. 132 of the above 
Act, there was in such case no appeal to the Ct. 
of Appeal from the decision of the Admlty. Div. ; — 
Held : there was an api>eal. — The Rkcepta, Nos. 
983, 1559, ante; Nos. 1798, 1772, post. 

Annotations : — Folld. lie lioudon Scottish IVnu'inont lUilhi- 

liiK Sor. (ISua), <)3 li. .1. Q. 15. 11 ‘2. DLstd. Mowlem r. 

Dunne (11112). HUi L. T. (51 1. A. 

For full nuns., sec S. (*. No. I, ').')!», ante. 

1610. Appeal as to costs — If principle involved.] 

- -xV question of the ])rincit)le on wdiich costs are 
awarded i.s subject to appeal, notwithstanding 
.Tud. Act, 1873 (c. fiO), s. 49. An addition made to 
a decree upon motion, giving directions as to costs, 
is a portion of the decree, not an interlocutory 
order within B. S. C., O. 58, r. 15 ; it can be 
examined in an appeal from the decree. — The 
City op Manchester, No. 1289, ante. 

For full anns.,, sec S. (’. No. 1 280, oji/e. 

1611. No appeal — Exercise of discretion.] — 
Jud. Act, 1873 (c. 09), s. 19. does not give the Ct. of 
Ajrpeal jurisdiction to enttnl-ain an appeal from a 
judge of the High Ct. with reference to a matter 
wduch before the passing of Jud. Acts was in the 
absolute discretion of the judge. 


PART IV. SECT. 2. SUB SECT. 1. 

a. Appeal on fael^.] -The (’. A. in 
(‘haiKHTy has jurlHilleUiui to (iccldo on 
from the Admlty. Ct. on mutters 
of fact, OH \wU UH matters of hov.— The 
Jane (1871), 5 1. L. T. 188.— IR. 


b. ('I aim 71 at for appealable amount- ■ 
Counterclaim - - Appeal limited to jiuiO' 
ment on counterclaim.] — claim 
for $408 \va.s dismissed. & defts. on 
their counterclaim got judgment for 
$735. Pltfs. appealed: — Held: the 


uplwal must l>e limited to tlie judgment 
on the count erclaim, h.s the claim was 
not for an appealable amoimt. — 
Canadian Development Co. r. Le 
Hlanc (1900), 21 C. L. T. COO ; 8 

H. C. K. 173.— CAN. 
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Leave to extend the time for appealing from a 
cty. ct. in the exercise of its Admlty. jurisdiction is 
by Cty. Cts. Admlty. Jurisdiction Act, 1868 (c. 71), 
s. 27, a matter within the absolute discretion of the 
judge of the Admlty. Div., & from his decision no 
appeal lies to the Ct. of Appeal. — The Amstel, No. 
1581, ante. 

For full anns., see S. C. No. 1581, ante, 

1612. Who can appeal— Appellant not party 
to judgment or subrogated.}— Cargo-owners in- 
structed barge-owners to lighter Sieir goods, & 
to employ a tug. The tug was so negligently 
navigated by the tug-oi\Taers’ servants that the 
barge containing the goods was brought into 
collision with another barge, & the goods thereby 
damaged. In an action by the cargo-owners as 
pltf s. against the barge-owners & the tug-o^vners as 
co-defts., the barge-owners were dismissed from the 
suit with costs to be paid by the cargo-owners, but 
the tug-owners were held liable with costs for 
damage sustained by the cargo-owners, together 
with costs to be paid by the cargo- ownei*s to tlie 
barge-owners. The tug-owners, by a third-party 
notice, served on the barge- owners, s(d up a con- 
tract of indemnity under which their customers 
agreed tliat the tug-owners should “ not be answ'er- 
able for any loss or damage which might happen to, 
or be occasioned by, any barge, or its cargo, W'hilo 
in tow, however such loss or damage might arise,*' 
<fc undertook to hold them harmless &; indemnify 
them “ from any such loss or damage, & against 
the faults or defaults of their servants or any claim 
therefor by whomsoever made.*’ Under the issue 
raised between co-defts. by the third-party notices 
the barge-owners were adjudged responsible for the 
amount of the damage for which the tug- owners 
had been held liable together with the two sets of 
costs. Both defts. served notices of appeal ; but 
the appeal of the tug-owmers was subsequently 
withdrawn : — Held : the barge-owners could not 
appeal in respect of the decision in favour of pltfs. 
against the tug-owners, for they were not parties to 
that judgment, & not- having paid the amount ad- 
judged to be due by tug-owmem to pltfs., t;hey were 
not subrogated to their rights, <Sr, if subrogated, 
they could not avail themselves of an appeal wdiich 
the tug-ow'Jiers had abandoned, nor could they rely 
on the third-party jirocedure under ,7ud. Acts, 
as no order had been made within R. S. C., O. 16, 
r. 53, giving directions as to the mode in, or the 
extent to, which they were to bo bound, or ma<l(‘ 
liable, by the judgment against the t ug-own^*rs. 
— The Millwall, L1»()51 P. 155; 71 L. .1. P. (H, 
82 ; 9.3 L. T. 429 ; 53 W. R. 471 ; 21 T. U. R. 

316 ; 10 Asp. M. L. C. 110, C, A. 


AnnoUxiionH : — Distd. (^ololioster Corpn. v. Gepp (11)13), 11 
L. G. R. 310, C. A. Refd. The Seaoombc, The DcveiiHliire, 
(10121 P. 21, (\ A.; The Devonshire & St. Winifred, 
R9131 !*• The Adrhiticj, Tho \Vellliij,rton (1015), 85 


Sub-sect. 2. — Practice. 

See, generally. Practice & Procedure. 

1613. Time — Peremption of appeal.]— In an 

Admlty. or Vice- Admlty. cause the right of appeal 


to the Privy Council is perempted by any proceed- 
ings being taken by applt. under the decree to 
be appealed from. — The Brinhilua (1881), 45 
L. T. 389 ; 4 Asp. M. L. O. 461, P. C. 

1614. Abandonment of appeal.] — Where an ap- 
peal is not prosecuted the cause is remitted 
applts. condemned in costs. — Brownlow v. Oar- 
son (1843), 4 Moo. P. G. 0. 272 ; 13 E. R. 306. 

1615. Continuance of cross-appeal.] — ^When 

resp. under R. 8. C., O. 58, r. 6, has given notice 
that he wdll on the hearing of an appeal contend 
that the decision of the ct. below should be 
varied, & applt. withdraws his appeal, such notice 
entitles resp. to elect whether to continue or 
withdraw' his cross-api)eal. If ho continues his 
cross-appeal applt. has the right to give a cross- 
notice that he wdll bring forw'ard his original 
contention on the hearing of resp.’s appeal. — The 
Beeswing (1884), 10 P. 1). 18 ; 54 L. J. P. 7 ; 51 
L. T. 883 ; 33 W. R. 319 ; 5 Asi>. M. L. ( \ 335, C. A. 

1616. Security for costs— Fresh security required.] 
— S<‘curii.y given in tho Admlty. Ct. cannot be made 
available in tho appellate ct. 3*hat ct. reqiiires 
fresli security A: a new proxy. — Sheffield v, Ball 
(1756), 2 Lee, 291. 

1617. -.]- 33Hi form of bail-bond ap- 

pointed to be given in the Admlty. Ct. by the rules 
of 1859 to answer judgiiumt “ with costs ” dot*s 
not receive a new interpretation from Admlty. Ct- 
Act, 1861 (c. 10), s. 33, & does not extend to covc*r 
costs of an appeal. On an a})peaL from the Admit y* 
Ct. to the I'rivy Council applt. (at least, if resident 
out of the jurisdiction) will be required by the 
Ihivy (\mncil to give security for costs of the 
appeal. 

An applt. will not be required to enlarge any 
scHJurity which he gave as deft, in the Admlty. 
Ct. to answer judgment &; costs in that ct., not- 
withstanding such security has proved insufficient 
for that purpose. — The Helene, No. 1632, poni, 

1618. Not ordered as general rule.] — 

In appeals from the Admlty, Div. the Ct. of Appejil, 
following the practice of the Privy Council, will 
not order an applt. to give security for the costs of 
the appeal except in special circumstances. 

Where, in an action in rent, a vessel had been 
arrested & released on the execution by deft, of a 
bail bond in the usual form (which, according lo- 
th© authorities, does not cover tho costs of an 
appeal), & a decjreo had been made in pllf.’s favour 
from which deft, had ai)i)ealed & had obtained 
an order slaying execution y)ending the apj>oal : — 
Held : an application by pltf. that deft, might ho 
ortleied to give security for the costs of the ajipenl 
must be refused. — The Victoria (1876), 1 P. D. 
280 ; 34 L. T. 931 ; 24 W. R. 596 ; 3 Asy). M. T.. C. 
230 ; 3 Char. Pr. Cas. 460, C. A. 

1619. Trinity Masters — Reasons put in writing— 
Not disclosed.] — Where in a collision action Iho 
nautical assessors sitting in tho Admlty. Div. 
reduce their reasons into writing, parties ajjpealing 
from the decision arc not entitled to see th(*so 
reasons or have copies of them for pur])Oses of the 
appeal. — The Banshee D887), 50 L. T. 725 ; 6 
Asp. M. L. C. 130, C. A. 

AnnotnUon Consd. JL r. L. Q. Board, Kx ArlidL-^r, 1 101 1] 

1 K. IL ICO. C. A. 


PART IV. SECT. 2, SUB SECT. 2. i 
1613 j. Time — Notice of appeal to I 
•Supreme Court of Canada.] — The judp- j 
nieiit in a collision action whs handed 
(not in ct.) by tho surroprate to the 
rej?istrar. Tho judjmicnt was not 
drawn up until some davs after, hot 
within fiftecsn days after the jud>rm<mt 
was actually drawn np by the rejrlstrar 
notice of appeal was priven. Applts. 
(defts.) sought to quash tho appeal for 
want of notice under r. 2fi0 of tho 
Maritime CJt. of Ontario, which requirc'd 
that notice of appeal must bo griven with* 


Jii fifteen days from the i»ronouiicemc‘rit i 
of the decision appealed from: — JlcUJ : 
that inasmuch as tho notice of appeal j 
was served witliin fifteen days of the i 
date upon w'hich the order was actually 
drarni up by the registrar it was within 
tho terms of r. 260. — Tiik St. Mao. nth, 
Bobertmon V. WiOLK (1888), 15 S. i\ B. 
214.— CAN. 

1616 i. Security for costs— Fresh 
security required.] — In an appeal by the 
impuRuaut from the decision of tl»e 
Admlty. Ct. in a suit .for derelict 


seenrity in^fiie G. A. t o answer tho tinul 
adjudication, costs, etc,- -The Berlin 
(184 8), 3 Ir. Jur. O. S. 306.- IR. 


1616 ii. II(W far required.] hi 

IhccaKM f a vessid roffistered as Itrltish, 
who^e owiKT resides within the juiis- 
diction, an r>rdop for Hccurlty for the 
costs of an appeal tjrouprht by him will 
not, under O. 59. r. 52, in the absenen 
i f special* circumst ances, he made,-— • 
SrnooNER B 1 V. Youoiial U. D. C., 
[1917] 2 I. II. C33.-~IR. 
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Admiralty. 


Sect, 2. — Appeals from the Admiralty Division to 
t he Court o f Appeal: Su h-sccf. 2. Se c t. 3.] 

1620* Assessors in Court ol Appeal — Costs.] 

— On the hearing of an Admlty. appeal the Ct. of 
Appeal may call in the aid of nautical assessors, 
the expense to be paid in the first instance by the 
successful party who can recover it as part of his 
^osts from the unsuccessful party. — Thk Dunkeld 
(187(5), 2 Char. Pr. Cas. 145. 

1621. Evidence — Further evidence.]— Application 
for leave to take the evidence of the crew of a ship 
before an examiner after judgment &. pending 
.a|)peal was allowed, the ct. expressing no opinion 
as to whether the evidence sliould be used at the 
hear ing. — The Cascapedia (1888), 4 T. L. K. 388, 

A. 

1622. Not admissible — Matters of nau- 

tical skill.]— 1 n Adrrilty. actions, where the ct. is 
-assist(‘d by nautical asscissors, evidence as to 
mattf^rs of nautical skill & knowledge is not admis- 
sible. 

Where in a damage to cargo action the judge 
found on the advice of his assessors that all screw 
alleys, however well made, may omit smells which 
may damage sensitive cargo stowed in the vicinity, 
the Ct. of App.^al, being assisl^d by assessors, 
refused to allow ai)plts., the shipowners, at the 
hearing of the a[)i)ea], to call evidence to show that 
the particxilar sc'.rc'W alley did not emit a smell, on 
the ground that it was a question of nautical skill 
About which evidence could not be given. — The 
Ashyuian (18U0), (13 L. T. 91; (5 Asp. M. L. 0. 

525. (;. A. 

1623. Further appeal from county court — 
Materials.] — The reasons for jxidgrnent of the cty. 
ct. judge, as well as for that of the High (5t., should I 
be before the Ci-. App^'al when a furtlier appeal 
Is allowed to that ct. — The SvvAiJ.r)w, No. 1 1 13, I 


: 41 L. T. 392 ; 28 W. R. 364; 1 Asp. M. L. C. 

; 182, C. A. 

; Ann'jialiona : — Distd. Maaka v. Waiu^lcy (11)13), 57 Sol. Jo. 

! 31)1. Refd. Tao Auaot Lylo (1S8G), H E. IH* C. A. ; 

I Tlio llataLa, U8D7J 1’. lib, C. A. 

' * 1626. Foreign plaintiff — Repayment of 

costs incurred below.] — Pltf., a foreigner residing 
abroad, on instituting his action, deposited £350 
by way of security. On judgment being given for 
defts., £308 13s. lOd. of this sum was paid over to 
defts. by w'ay of costa, Sc the balance returned to 
pJtf., who, on his appeal being successful, claimed 
return of the costs : — Held : m the circumstances 
a stay would be granted, unless pltf.’s solr. gave an 
undertaking to refund any costs in the event of 
deft.’s appeal to the House of Lords being success- 
ful.— T jie Katata, [1897] P. 118, C. A. 

Eor full anas., see S.m'riNC cS: N WiO.vrioN. 

1627. Reference necessary — ^Appeal from Vice- 
Admiralty Court— To whom reference ordered.] — 

I Where, upon the hearing of an appeal to the Privy 

I Council from a judgment upon the report of the 

I registrar of a Vice-Admlty. Ct., the Privy Council 
is of opinion that the report must be referred back 
for the finding of other facts Sc figures, such refer- 
ence will be to the registrar of Her Majesty in 
ejclesiastical Sc maritime appeals, if convenient Sc 
less expensive than a reference back to the Vico- 
Admlby. Ct. — T he City of Peiung (1890), 15 
App. (Jas. 438 ; 59 L. J. P. C. 88 ; 03 L. T. 722 ; 
30 W. H. 177 ; 0 Asp. M. J^. C. 572, P. C. 8. C. 
No. 1413, ante. 

ASrUJlalions : — Distd. M<uliaiia v. The Coiuot, [1900] 

A. O. 113. H. L. Meutd. Tho Emorald (189G), 80 h. T. 

178, ii. ; The Polyno-ticu, [1910 1 l\ ‘28. 


ante; No. lOSO, post, 

1 624. Stay of execution Appeal to House of Lords 
— Bail no ground for stay.] - The jjractice as to 
f)taying execution pending an appeal from the 
Ot.. of App ‘al to the House of liords in actions in 
theQn(‘en’s Heiu'li Div. applies hjAdmlty. actions. 
The fact that bail has been given in an Adiulty. 
action tH rem is not a special ground for staying 
oxeeu(i<jn [lending an ap[)eal from the Ct. of Appeal 
to tlu» lltnise of jiO?\ls. — TiiE Annot Lyle (1886), 
11 P. I). IN; 55 L. .L V. 62; 55 L. T. .576; 34 
W. It. 617 ; 6 Asi». M. L. C. 50, V. A. 

Aitnolatiofts : Re!d. Tie' Itaiala, (1897) 1‘. 118, (‘. a. 
Mentd. The MeiHjhant I’rinee. [1892] P. 179. C. A.; The 
S(5h\vaa, The Alhnuo, [18921 1*. 419, C. A. 

1625. Court empowered to grant.} — An 

af» plication to stay proceedings under an order o( 
the (U. of vVppeal pending an ap[)eal to tlie House 
of Lords must Ik made to the (U.. of Appeal Sc not 
to the Div. of the High Ct. Ui which the action is 
attached.— The Khedive (1879), 5 P, D. 1; 


I Sect. 3.— APPEALS TO THE PRIVY COUNCIL. 

1 (Note. — The follow iny cases relaiintj to the appeh 

I laie ji4risdivtion of the f*rivy (loxinril before the 
Judfcaiure Act 1873 (c. 6(5), are rektined as beimj 
of possible va xie)» 

1628. Cases arising out of same occurrence — No- 
tice of appeal in all.] — Where several causes in re- 
s[>ect of one collision arc heard together & decided 
in favour of [)ltfs.. Sc defts. give notice of appeal to 
the Privy Council in all the causes, the Admllby, Ct. 
will, upon de naud of pitfs, in any one of the 
causes, require defts. to file their inhibition in that 
cause (on penalty otherwise of allowing pitfs. to 
prosecute their claim for damages in ordinary 
coui*se), Sc will leave to the l^rivy Counoil the 
question of [ireventirig undue expense arising from 
; multiplicity of causes. — The Amalia (1863), 3 
j New Rep. 217. 

I 1629. Time for appealing — Extension for cross- 
I appeal.] — An action Sc cross-action having been 


1620 i. Trinitu Masters — Assessors in 
Voart of Anneal- Ixemuneration.] — 
Srmblc : Uonintiorati«»ii at. the rul<* of 
6 guineas per dieiu will be allowtul to a 
naiitioiU assosMor sittinj? in the A.- 
Thk Kamulku (Ownkhh) v. Thk Kotka 
(Owners), [1917J 2 I. li. 923.- IR. 

1621 i. Eriftenee — Further evidence^ — j 
Tho ct. will admit adilitional evidence 
iHHm an npi>eal, if it appear by atUdavlt I 
that it was ImposslbU. f»>r tlw party or 
parties in the ot, iKdow to tender* tlie 
<'vldeuec at the hearintr. the witnesseH 
examined being nuiitieal men, wheat' 
ntUmdaneo is not always available. 
The William (1854). 7 Ir. Jur. o. s. 
35t.— IR. 

PART IV. SECT. 3. 

a. Nautical assessors .] — On appeal to 
•the Privy Ctumcil, where their Iiord- 
.«h(p8 name aMsessors, an opinion on a 


1 nautical point given by' Oanadluii 
j assesHors may be overruled. — The 
I Eliza Kkttii The Lanusuvw (1877), 
3 Q. L. 11. 113. - CAN. 

1629 i. Time for appealing.] — Vice- 
AdmUy. OtM. Act, 1SC3 ( 0 . 24). s. 23, 
which limits the time for apiwaling 
from the Vlee-Admlty. Cts. abroad to 
six months, vests, by tho same sect., a 
tliscrctlon in tho Judicial (^oiiunltteo to 
admit an appeal, notwithstanding six 
[ moiit hs have olapsed. Where there was 
no wilful laches in not lodging a petition 
of appeal In the Registry of the High 
Ct. of Admity. within the pro.scribed 
time, & the delay arose from the parties 
availing a deelsion on a pending apjK'al. 
wldeh involved a similar que.stion : — 
I livid : siiffleient for tlio exercise of tho 
I discretion ve.stod in the Judicial Com- 
! mi t tee to admit an appeal under that 
' soet., ujKm payment of the costs of the 


aiiplieation, it giving security for further 
costs. — (Jassanova V . R., Tmk Ricardo 
i8eH.MlDT (1800), L. R. 1 P. C. 115; 3 
Moo. P. G. C. N. S. 484 ; 12 Jur. N. S. 
1‘27 ; 1(5 E. R. 183, P. G.— SIERRA 
LEONE. 

1629 ii. .1 — By r. 35 of the rules 

respecting appeals from Vice-Adiulty. 
t'Ls. abroad, made & ordained undt-r 
2 Will. 4, e. 51, all appi^als from tho 
I docret's of Vii*e-Adnilty. Gts. were to be 
assert-ed nitliiii fifteen day's after the 
date of the dtniree : — Held : tho words 
“ after tho date of the decree ’* meant 
after tho date when tho decree was 
pronounced by the Admity'. or Vio<'- 
Admlty. C't., not the date when the 
decree was reduced to writing & signed. 
On July ‘43, 1880. the High Gt. in its 
appellate jurisdiction, modifying a 
decree of the High Ct. as a Vice -Admity 
Gt. in a cause of damage by collision. 
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instituted in the Adinlty . Ct. in a case of collision, & 
the two actions having been heard together by con- 
sent, upon the same evidence, an appeal was entered 
against the sentence of the ct. below in the prin- 
cipal action only, without the knowledge of the 
parties in the cross-action ; & 15 days (the time 
limited for appealing) having elapsed, the parties in 
the cross-action sought, & in the circumstances 
obtained, leave to appeal in that action. — 
The Mjsandeb, The I^xibence NiGHTiNaAi.E 
(1862), 1 Moo. 1 \ C. 0. N. S. 42 ; Lush. 530 ; 32 
L. J. P. M. & A. 1 ; 6 L. T. 765 ; 8 Jur. N. S. 1067 ; 
10 W. R. 794 ; 1 Mar. L. C. 237 ; 15 E. R. 618 ; 
sub nom» The M.$:ander, 6 L. T. 400 ; 1 Mar. 
L. C. 221. P. C. 

1630. Appeal as to costs — When allowable.] — 

Though as a general rule no appeal lies on a question 
of costs, yet, where there has been a mistake on a 
matter of law that governs or affects costs, the 
party prejudiced is entitled to have the benefit of 
correction by appeal. — T he Orient, Nos. 945, 
1507, ante, 

Annolationa : — Consd. Iloikcn r. Yorke Pouliisiila .1J., Koau 

V. Adoloido LioouHintr JJ., IIDOSI A. C. 454. 1’. 

For full anuB.. see S. C. No. 1507, ante. 

1631. Bail in Admiralty Court — Whether available 
in Privy Council.] — Qu, : whether bail given in the 
Admlty. Ct. holds good in the Privy Council. — 
The Wiliielmine (1842), 3 L. T. 217, 419 ; Ship- 
pmg Gazette, March 4. 

1632. Security for costs — How far ordered.] — A 

suit in tern was instituted in the Admit y. Ct. under 
Admlty. Ct. Act, 1861 (c. 10), s. 6, against a foreign 
vessel to recover damages to the cargo by ne^i- 
gencc. The owners of the vessel were foreigners 
resident abroad. The ship was arrested for £600, 
the estimated amount of the damages & costs, & a 
bail-bond being given for that 44<mount, the ship was 
released. By the decree of the Admlty. Ct. the 
damages & costs awarded exceeded the amount of 
the bail-bond. The foreign OAvners having apf>ealed 
to the Privy Council from that decree, resps. applied 
for further security, (1 ) for the costs incurred in the 
ct. below uncovered by the bail-bond, & (2) for 
costs of the appeal: — Held: (1) an appellate ct. 
could not entertain so much of the application as 
related to the costs incurred in the ct. below ; (2) 
fis s. 33 of the above Act was not yet in ojieration, 
& applts. wore foreigners resident abroad, the rule 
requiring foreigners ai)pealing to find security for 
costs was still in fcjree, security was directed to 
be given by applts. for costs of a])peal. — T he 
Helene (1865), 3 Moo. P. C. C. N. S. 240 ; 
Brown. & Lush. 425 ; 6 New Jtep. 279 ; .35 L. .T. 
Adm. 1 ; 13 W. It. 931 ; 16 E. R. 90, P. (\ S. C. 
No. 1617. ante. 

1633. Right of appeal — Not affected by— Tender ; 
in satisfaction.}— An offer made by the agents ] 
of applts. to the agents of resps., tendering a 


specific sum as the full amount in satisfaction of the 
damages & costs to which resps. were declared en- 
titled by judgment of the ct., made after judgment, 
but declined : — Held : not to perempt applts.* 
right to appeal. — The Ulster (1862), 1 Moo. 
P. 0. C. N. S. 31 ; Lush. 424 ; 8 Jur. N. S. 1067 ^ 
10 W. R. 794 ; 15 E. R. 614, P. C. 

Amiotation :-—Consd. The Meoiuder (1862),' 1 Moo. P. C. C. 

N. S. 42, P. C. 

1634. Interlocutory order — Unloading & sale of 
cargo.]— An order was made by the Privy Council 
on the application of resps. in a pending appeal for 
unlivery of the cargo &; sale of a mtged. ship, the 
unlivery & sale of which had been decreed by the 
Admlty. Ct.— The Jeff Davis (1868), L. R. 2 P. C. 
19 ; 5 Moo. P. C. C. N. S. 25 ; 16 E. R. 424, \\ C. 

1636. Rehearing. ]-^A judgment of the Adinlty. 
Ct. in a cause of collision, which imputed mutual 
blame, & condemned each party in a moiety of the 
damages & costs, was reversed by the Privy Council 
upon a review of the ewideni'o &; the opinion of the 
nautical assessors. A petition was presented for 
the rehearing of the appeal, before the report of the 
Privy Courieil had been conlirmed by Her Majesty 
in Council, stating that evidence had been received 
at the hearing of the ai)j>e>al which was not called 
for or produced in the ct. below, & which petitioner 
alleged contradicted the case made by the pleadings 
on both sides. The petitieii was dismissed, the 
Privy Council without deciding that they were not 
competent to grant a rehearing, being of opinion 
that the giounds relied on in the petition did not 
briiijy the case within any principle on which such 
application could be supported. Thio Stngaj»ork 
<feTiiE Hehe (1806), L. K. J P. 0. 378 ; 4 Moo. P. C. 
C. N. S. 271 ; Holt, Adm. 124 ; 16 E. U. 319, P. C. 

1636. Evidence — Admissibility of further evidence 
-Where no appraisement.] — Where tlio salvors 
took no step in the Admlt y. Cl . to issue a commis- 
I aion of appraisement of the vessel i)roceeded against, 

' the Privv ('Oimcil, as the ct. of 6nal appeal, will 
not admit aflidavits as to (h(‘ value of the vessel, 
j — Colby t?. Watson (1848), (5 Moo. P. C. C. 334 ; 
j 6 Notes of Cases, 50 ; 13 E. H. 712, P. C. 

I 1637, .] — Upon an ai)peal from 

I an award of magistrates in a cause of salvage, the 
ct. allowed a n(*w a|>praisem(;nt to be inailo at 
the prayer (fe ex]iense of tin* owners (who bail not 
l)y tluMiiselves or agents objected to the original 
appraisement). — The Osoab (1829), 2 Hag. Adm. 
2.57. 

Anrialaiions: — Refd. Bird r. (ISK.'I), S App, Cu.s. 559 ; 

TlKU’ity of ChOKlcr (JSSl). 9 P. 1). 1H2. V. A. 

1638. — — -.] -lioave to adduce fi’csh evi- 

dence upon ap])eal was refused, it ai)])caring (1 ) the 
matters to which such (ividence refiirred regarded 
the loss of insurance by reason of the deviation of a 
Amssel from her course in effecting the salvage ser- 
vices, which fact was sufficiently before the ct . 


roferi'cd it t-o the ro(4«ti'a-r to aBHOHK tlie 
damagoH that hud l)c*en incurred in 
reference to one of tho Bhips, both of 
which were in fault. Tl»o particH went, 
without protest, before the regristrar 
for that purpose, impugmantB also 
iiaving taken out procesK to coiniKd the 
appearauoo of promo vents Ix^fort! him. 
He the damoKes were asaeBsed with tli<* 
conHont of botli parties at a certain 
amount. On Sept. 2, 1S80, a notice of 
appeal was priven on behalf of impmni* 
ants, & was recorded as asserted pur- 
snant to the above rule : - -Held : (1 ) the 
appeal v^as not within time, more than 
fifteen days havinir elapsed after the 
decree before tho appeal was asserted ; 
(2) the prooeedinKS taken l>cfore the 
ro^strar wore thernsolves sntticient also 
te prevent an appeal as of riifht. — 
The Biirnhilda (Ownkks) v. British 
India Stkam Navigation Co. (18'1), 
L. K. 7 Calc. 547.— WD. 


1632 i. ^security for costs -How far 
ordered. \ — Upon tho iipplioation of 
resps. ill chamherB for an order under 
the rules established by (Vilonial (Mb. 
of Admlty. Act, 1890 (c. 27). lixini< 
hall to bo priven by them upon an appeal 
by them to His Majesty in Gonncil to 
answer the costs of such appeal. It was 
ordered that resps. should Kive hail 
to answer tho cost.s of the proposed 
appeal in the sum of OOO stcrllmr. to the 
satisfaction of the Itcpristrar of the Hii- 
preme (Jourt of Canada within a spool - 
fled time, costs of the applloation to ])0 
costs in tho cause. — S.S.tfAPK Breton v. 
Hiphelieu & Ontaiho Navigation Co. 
(1905), 36 S. C. R. 592.— CAN. 

1632 ii. 8. P. The Albano v. 
The Parisian (1906), 37 S. C. K. 301. — 

CAN. 

1632 iii. .1— Privy Council | 

Rules, 1865, r. 15, rogrulatlng appellate ' 


proccdin‘c from Vhx;-.\<linlty. CLs., 
by will oil an applt. H required t4> rIvc 
hall ill iJ200 to answer the costs of 
appeal, is not impliedly repealed by 
Vlco-Admlty. Cl. \ Rules, 1883, r. 1.00, 
by which an applt. may ho required to 
prive security not ojcecedimr i6300 for tho 
costs of the apt>cai, hut tho Judicial 
Committee has a discrclion In flttiup: 
cases to dlspenHO applt. from pivin« 
security under ITivy Cfuinnil Rules, 
186:», r. 15 .~Tiie Uehketu (1891), 66 
L. T. 305. P. C.— AUS. 

1633 i. liUfht of appceil .] — Upon the 
application of applts. to tho full ct. 
for an order te flx the hail on appeal 
to His Majesty in Ouineil It was con- 
tcjnded by resps. tliat there was no 
ap ijoal dc pla?u>. Tlie ct . prranted tho 
application pro format but expressed 
no opinion as to the riorht of appeal. — 
The AbDANo V. The Parlsian (1900), 
37 S. C. U. 284.— CAN. 
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Stib-aexts. 1 2 1 

below to enable it to apportion the amount of 
salvage, Sc (2) the further evidence went to meet a 
-charge affecting character, which might havc^ been 
mot with an application to the ct. below, the Privy 
Council being of ojiinion that, if requisite, sufficient 
Ofiportunity would be afforded the parties to pro- 
duce such evidence at the hearing of the apjieal. — 
The Scindia (1800), L. R. 1 P. 0. 211 ; 4 Moo. 
P. C. C. N. 8. 84, 1011 ; 10 E. R. 248. S. C. No. 
1074, post. 

Annointinus.^—UeniA. Tli<i Cheluh (ISOS), T) Moo. P. C. C. 
N. S. 27H, P. C. ; The (ileiniuror (1871), 1.. P. :i P. P. 

I'. C, ; The Amerique (1874), L. P. 0 i*. C. 4(18 ; 
The Thomas Allen r. (Jow (1880). 12 A])]). Ctis. 118, p. ('. 


Sf.ci. 4.~^PRINCIPLES ON WHICH THE APPEAL 
COURT Acrs. 

1.--In (iKNKaAP. 

1633. Question of nautical fact— Credibility of 
witnesses.) — On an appeal from tiio Adinlty. Div., 
the Ct. of A])])t‘al, when unaHsi.ste.i i)y nautical 
assc*HHf>rs, will not reverse a llndingof tlie ct . below 
u|)on a (piestioii of fact (hqxinding upon the credi- 
bility of witu(‘sses regarded from a nautical jioint 
of view, provided that tliore is evidence in support 
of that finding. — T he Hihteus, No. 1(50, <(nfr. 

For full anus., hcc S. (J. 4(J0, ante. 

1640. .] — Though the Ih'ivy Council 

will not lay down any «^X(•Iusivl‘ rule as to appeals 
from judgments of the ct. below, iijion questions 
wliieh are entindy of facts, yet tlx; ct . is reluctant 
t-o come to a conclusion dilTerent from that of tlx* 
judg(‘ of the (•'. below meridy on a balance of 
t estimony, tlx* judge liaving had t he opportunity 
<»f sei'irig Sc testing the conduct A. deitu^anoiir of 
tlx'. wituess(‘H. 

Wlx'fe in a caus(* of collision in which the evi- 
<leiice was (‘ut irt'ly oral. Sc the judge; of the ct. be- 
low, aNsisted by Trinity JMiusCts, determiix'd on t he 
<‘vi(leiice which vc‘.ssel was in fault., Sc decreed 
damage's accordingly, the Privy (\»uucil, approving 
t lx* finding, allirmed 1 lial. judgment A dismis.sed the 
appeal with <’os(s, - 'PiiE Alp io Sc The Chincess 
Alice (18(58), L. K. 2 P. (\ 215; 5 iMoo. P. C. 
C.N.S. ;ts J,. .l. Adm. .5 ; Itl J.. T. (57S ; 17 

\V. H. 20P ; 2 .Mar. L. C. 180; 10 E. R. 541, P. 
^Innoidtiiws : Consd. 'I’lie Uljfniiihtmta (1871)), 1 ]>. 1). 28:1, { 
A. Expld. Tlie ()ph<‘liii, IHMOl 2 A. C. 20(5, 1>. V. Refd. 

The OlMupic A', ILM.S. Hawke (HH:i), 83 L. ,T. P. IHi, 

C. A. 

1641. ,] Tlx* Privy Council on apjieal, 

iu)t being (piitc* satislied with the opinion given 
to tlx* judge of the. Admity. (T. by the nautical 
ass(‘ssors, but not bt*ing abh* to form so strong a 
conviidiou that his judgment was wrong as to 
warrant th(*m in reversing it, affirmed his judgment 
with costs. —The hiMPERoii Sc The Lady of the 
Lake (IS(55), Holt, Adm. 37, 202; 3 Mar. L. 0. 
App. p. 50. 

1642. — — Limitations on general rule.] — 

'l'h(* rule tliat tlx* (^t. of Appeal will not, except in 
extreme cases, rev<*T'se t lx; decision of the ct. below 
on a qu<*st ion of fipd , whi‘n the judge of the lat ter ct. 
ha.s coux* to a ch*ar conclasion after sitting Sc heiir- 
ing the witnesses, applies only to eases where his 
<lecision depends upon the credibility of the wit- 


nesses as evinced by their demeanour, Sc not to 
cases whore it depends upon the drawing of infer- 
ences from the facts sworn to. — The Glannibanta 
(1876), 1 P. D. 283; 24 W. R. 1033, C. A.; 8uh 
nom. The Transit, 34 L. T. 934 ; 2 Char. Pr. 
Cas. 18 ; 3 Asp. M. L. C. 233, C. A. 

Annotations : — FoUd. Bip:Hl*y v. Dickinson (1870, 4 Ch. D. 

24, C. A. Refd. The Olympic & H.M.S. Hawke (1913), 83 

D. .J. p. ii:l O. a. 

1643. Effect of Trinity Masters advising court 
below.] — Though the Trinity Masters advise the 
judge below, the sentence is entirely his. Sc must, 
with refertjnce to the facts Sc the law, be reviewed 
by the JTivy Council, though the ct. would give 
the greatest attention Sc respect to the opinions of 
persons whose advice had been solicited by the 
judge. Neither the opinion of the a.sse.8..or.s nor 
the dcicision of the judge is analogous to the verdict 
of a jury on a question of fact at common law, 
which is altegethcr conclusive. — Williams v. 
Chapman (1846), 4 Notes of Cases, 585. S. C. No. 
1203, ante. 

1644. Decision of court below varied — Where full 
materials available — Verdict set aside.] — Where on a 
claim for salvage a jury finds that the services are 
pilotage, Sc a Div. Ct. dirixjts a new trial, the Ct. of 
Appeal will, if it appears that all the materials are 
b(‘for(* it upon which to decide the case, go farther 
than the Div'. (T., Sc sot asid;; tlx; verdict for defts., 
tlu* owners of tlx* cargo, Sc enter judgment for pltfs. 
without anoth(*r trial. — A kkrhlom v. Price (1881 ), 

7 Q. R. D. 129 ; 50 L. .1. Q. H. (529 ; 44 L. T. 837 ; 
29 W. R. 797 ; 4 Asp. M. L. C. 441, C. A. 

For full anil '., str .shiccim; \ Navk; \ rx>N. 

1645. Res judicata — Effect of no cross-appeal.] — 

There won? cross-suits respecting a collision be- 
tvvx‘i‘n a steamer Sc a sailing vc.ssel. The Admity. 
(T. lx‘ld both to blame. The st(;amer alone ap- 
pealed in botli suits : — Held : as the sailing vessel 
had not api>ealed from the decree wliich declared 
six* was in the wrong, such decree operated as res 
judicata that tlie all(*gations made in her suit were 
not substantiated. — T he (Uty of Antwerp & The 
Frikdtucii (1808), h. R. 2 P. C. 25 ; 5 Moo. \\ C. 
(kN. S. 33; 37 L. J. Adm. 25; 16 E. R. 427. 
8. C. No, 925, ante. 

Annolalion. : — Mentd.Thc Nnnna (187(5), 35 L. T. 418, 1*. C. 

1646. Trivial errors in accounts.] — The House of 
Lords will not interpose to corrt'ot small mistakes 
on both sides of an account. — T he Maupessa, 
No. 1433, ante. 

Fur full uiuis., see S. (\ No. 1433, ante. 

1647. New trial.] — The Admit y. Ct. acts upon the 
I’ule established by tlx3 lIoii.se of Lords that when 
evidence pertinent to the issue is rejected there 
must be a new trial. — T he Fenix v. The Mobile 
(1856), 3 L. T. 123 ; Shippitig Gazette, Jan. 8. 

1648. .] — Semble: where objection is taken 

to the exclusion of evidence by the judge of the 
Admity, Ct., the jiroper course is te apply to the 
Ct. of App 'al for a new trial on that ground. Sc not 
to tender the evidence afreali in the Ct. of Appeal. 
— The Sir Robert Peel, No.s. 1201, 1222, ante. 


I 

Shb-sect. 2. — ^Grounds for reversing the 
Court below. 

1649. Where satisfied that judgment wrong — 
Doubts not sufficient.] — ^Where a disputed fact, in- 


PART IV. sect. 4, SUB SECT. 1. 

1639 i. Question of nautical fact ,] — 
Tuk Mystic r. Thk Nann.\ U, 1L 1191 1 1 
2 A. C. 392 — CAN. 

163911. — - - Contradictor u evidence ,] — 
III an action for collision the cviilenco 
was contradictory. On appeal ; — Held : 
tlic ct. could not reverse the decision on 
qiiodtions of fact luiless It was clearly 


shoAMi that the flndiin; was erroneous. — 
The Heuanck v. Conwell (1901), 31 
S. C, R. 653.— CAN. 

PART IV. SECT. 4, SUB-SECT. 2. 

1649 i. IChere satisfied that judgment 
lorong— Doubts not sufficient.] —On ap- 
iieal from a judgment of a local 
Judge in Admity, under Admity. Act, 


1891 (c. 29), s. 14, the ct. will not 
interfere with a finding of fact by the 
local judge unless satisfied beyond a 
reasonable doubt that the evidence 
docs not warrant such finding. — 
IjANDRY V. Ray (1894), 4 Ex. C. R. 
280. — CAN. 

1649 ii. .1 — On appeal from 

a decree of the Maritime Ot, of On- 
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volving nautical questions, is raised by an appeal 
from the Admlty. Ct., as in the case of a collision, 
the Privy Council will not reverse the decree ap- 
pealed from, unleas it is conclasively satisfied that 
the decree is wrong, even though the Privy Council 
may entertain doubts as to the finding of the 
Admlty. Ct.— T he Julia (1800), 14 Moo. C. (\ 
210 ; Lush. 224 ; 15 E. K. 284, P. C. 

Annotittions : — Folld. The Schwalbe (18G0), 14 Moo. P. C. C. 
241, P. O. Consd. Ward v. M‘Oorkill (1861), 15 Moo. 
P. 0. C. 133. Expld. Qrlndley v. Stevens (1863), 1 Moo. 
P. C. C. N. S. 379, P. O. Polfd. Trask v. Maddox (1863), 
2 Moo. P. C. C. N. S. 243 ; The Constitution (1864), 
2 Moo. P. C. C. N. S. 453. Apld. The Thames v. The 
Stork (1866), Holt, Adm. 151, P. C. Folld. The Alice & 
The Princess Alice (1868), L. 11. 2 P. C. 245, P. C. ; The 
Esk V. The Niord (1870), L. K. 3 P. C. 436, l\ C. Consd. 
The Qlannlbauta (1876), 1 P. 1). 283, C. A. ; Spaiprht r. 
Tedcastlo (1881), 6 App. tJas. 217 ; The Ophelia, 11916] 
2 A. C. 206, 1*. C. Refd. The Araxos & The lllaok Princo 
(1861), 15 Moo. P. C. G. 122. P. G. Msntd. The Nii'htwalch 
(1862), Lush. 542 ; The Ener;?y (1870), L. P. 3 A. & E. 18 ; 
Brown v. (1871), 23 L. T. 634 ; .Smith v. St. Law- 

rence Tow Boat Co. (1873), Ij. R. 5 P. C. 308 ; Johnson v. 
Lindsay (1889), 23 Q. B. D. 508, C. A. ; The Altair, [1897 J 
P. 105. 

1650. . ] — The judgment of the Admlty. 

Ct. in a cause of damages by collision pronounced 
by the judge, assisted by the Trinity Masters, was 
reversed upon an examination of the evidence, 
which was taken on interrogat/ories, on tlie 
opinion on the nautical points in question of the 
sailing masters advising the Privy (Council on the 
appeal. — T he John & Mary ( 1802 ) 15 Moo. P. C. C. 
374 ; 15 E. R. 530, l\ C. 

1651. .1 — The Privy Council, though 

reluctaut to disturb the judgment of the Admlty. 
Ct. on a question of seamanship, AA’ill not shrink 
from so doing if satisfied by the advice of their 
nautical .asses.sors ( hat the decision of tlio ct. b(‘low 
was errom^ous. — T hr h\\LKLAND, The Navigator 
( 1803), B^o^^^l. Lush. 201 ; I Moo. P. C, (h N. S. 
379 ; 9 L. T. J ; 9 Jur. N. S. 1 113 ; 1 Mar. L. C. 
307, P. C. 

1652. .] — Althougli there may be consi- 

derable d»ubt in the estimate' taken by the Admlty. 
Ct;, in respect of evidence of witnesse- upon (pies- 
tions of nautical skill, yet, considering the adv^an- 
tage that cl-. ha.s from the assistance of the Trinity 
Masters, the Privy (’Council must be satisfied thaf. 
the ct. Ixdow was wrong, to justify a reversal of 


such finding. — T he Constitution (1804), 2 Moo. 
P. C. C. N. 8. 453 ; Brown. & Lush. 324 ; 10 L. T. 
894 ; 10 Jur. N. S. 831 ; 2 Mar. L. C. 60 ; 15 
E. R. 972, P. C. S. C. No. 1159, ante. 

1653. S, P. The We.armouth (1800), 7 L. T. 

101 . 

1634. S, P. The Araxes & The Black Prince, 
No. 1704, post. 

1655. .}-^The question whether ships 

are meeting so as to involve risk of collision is one 
of fact, tSt tiie Privy Council will not interfere with 
t he decision of the ct. below on that quest ion unless 
it is conclusively shown to be wrong. — The 
Thames r. The Stork (1800), Holt, Adm. 151, 
V. a 

1656. Discretion — Exercised on wrong principles.] 

— In an action for wages A: damages for wix>ngful 
dismissal by Brit-isli seamen who had served on a 
Spanish ship under Spanish articles, tlie Spanish 
consul at L. pix) tested agaiitst th(} exercise 
of the jurisdiction of ilit; ct., At the et. dis- 
missed the action : —y/cW ; Uy enable t he Ct. of 
App }al t-o overrule the discretion of the ct. below as 
to entertaining tlie action, the judgi; must be sliown 
U) have exercised it on wrong principltvs or wrongly 
or unfairl}'. — The Leon Xlll., No. \rj\,ante. 

1657. Principal question not decided below.] - 
Where the Admlty. Ct. has given no opiuiou on a 
question which in the opinion of the Privy C\)uncil 
is a vital one in the caus(*, the Privy (^nmeilwill 
decide that question on the evidence before it. — • 
The C. M. Palmer, The JjArn vx (1873), 29 L. T. 
120 ; 2 Asp. M. Ij. C. 94, P. C. 

1658. .] — A question not having been 

projXTly raised in the ct. below, cannot- be enter- 
tained by the Privy Council. — The (hruiSTiNA 
(1818), 0 Moo. P. (1. 371; 0 Notes of Cases, 

301 ; 13 E. It. 720, P. C. 

1659. . 1 — Where on appeal in a collision case 

it; ajipeared that ilici ct. below liad found that 
applts.’ shi]> was to blame, cVr- liad acc(q)ted the 
story told by resps. : — Held : it was not open to 
a[)i)lts. on the ap|)eal to raise the contention t;hat, 
assuming ap])lts. (-f> be to blame, r(isj)s. were also t() 
blame, asappits. liad not raised such (piestion in the 
ct. below- — -S.S. PLEfVDEs A P\cn<: v. Pacje A 
8.S. .Fane A Lesser, 118911 A. C. 2.59; 00 L. J. 
P. 0. 59 ; 05 L. T. 109 ; 7 Asp. M. 1.. C. 41, P. C. 


tjirio in a collisuui : JIcll : tie* 
judgment of the lower ct. would not- 

110 reversed unU'-^s it w.is (Jeurly 

hliowii by applt. that the judgment was 
formed on soiim mistake either on 
1 he law or the faets of t he ease, & the 
appeal et. wan most unwilling to r<*.- 
verno the judgment meredy upon a 
balance of testimony. Khooraheii ju 
]\Tanik-ju v. Mefirtrun-ju Khoorshfd-ju 
<1837), 1 Mt>o. Jnd. Ap. (.'as. 44*2; 
Moore y, Clucas (1850), 7 Moo. P, C. 0. 
,3.')2 ; Baboo Ulnu'k Slna v. Persad 

(1834), 2 Knapp’s P. (J. G. 26.0; The 
Araxes d? The lilark J*ri,ncc (1861], 15 
Moo. P. C. (*. 12*2; The (Joruititutinn 
(1864), 2 Moo. P. G. G. N. S. .Gi ; The 
Julixi (I860). 14 Moo. P. C. (\ 210; 
The Alice (1868). L. R. 2 P. G. 252; 
Oray v. Turnbull (1870), Tj. R. 2 Se. & 
Div. 53, folld. — T iik Picton (1879), 4 
s. G. R. 618. -CAN. 

1649 iii. .1 — ^In an action for 

eolllsion through the lireaklng down of 
the steering apparatus, the local judge 

111 Admlty. found that the Hteoring 
gear was in good order when the *S. 
started on her voyage, but that the 
collision was due to want of prompt 
action by the master & olHoors when the 
whe<d refused to work. On nppt^al : — 
Held : only a question of fact was 
involved, &, though doubtful, if thc 
evidenoo was suffleient to warrant the 
llndhig, the decl.«ion was not so clearly 
A^Tong as to justify an appellate ct. 
in reversing it. — T hk Sa-vtandarixo r. 


TiiK VakwaUT (1893), ‘J3 .S. G. R. 145.— I 

CAN. 

1649 iv. .] — The ct. will not ! 

interfere whore tliore was a <*4)ul1iet of 
tesllm«my on two questioiis of fact 
material to the decision of t.he case, 
both of which wore found l»y tlie local 
judge in Admlty. in favour of ilefts., 
the burden of proof being UT)on pltf., A 
there being evidence to Hnpi»ort the 
lin dings. The Franconia (1 8 7 6 ), 2 P. I ) , 

8, r(?fd. iNCIIMAUKK S.S. (!o. V. TlIK. 

ASTKII) (1899), 6 Ex. G. R. 218.— CAN. 

1661 i. .1— The ct. will not 

ill a case involving dllTlcult questioin of 
navigation interfere with the Hiiding.s of 
a nautical assessor when adopted by 
the trial judge unless applt. oari 
literally put Ills finger on the mistake & 
show irresistibly tbuL the judgment 
complained of is not only WTong hut 
entirely erroneous. Gray v. Tnrnlfull 
(1870). L. R. 2 Se. & Div. 53, folld. ; 
The Khedive (1880), 5 App. Gas. 870 ; 
The Ben/ires (1888), 9 P. i). 16 ; The 
(7o/isfa/j.hVi ( 1 889), 62 L. T. 236, refd. — • 
Tiik Auuanmorr v. Rupolpii (1906), 
38 S. C. R. 176.— CAN. 

1656 i. Discretion — Exercised on 
wrong principles — Adopting expert's \ 
npinion.\—h\ an action for coHIslon 
the judge requested the parties to I 
appoint some exi>ericncod mariners 
with whom ho might confer. This 
having been done, the judge adopted 


their view as to responsibility for the 
eollision. On appeal : — Held : as the 
judge had not men'ly eonsult-ed tin* 
assessors as exi>erts for an ojiinioti on 
an admitted state of facts, but had left, 
the facts of the case to them. A had 
adopbul the cfuiolusions which they had 
drawn as to weight of evidtnico & 
credibility of witiu'jse.s, a new trial must- 
be. ord(*re(l. The Beryl (J s.sf), 9 P. D. 137 
cited. — W kujiit t?. Goi-i.ikk (1892). 19 
A. R. 298.— CAN. 


1658 i. P.'incipal qu^sUon not decided 
below,] "WlcMi a vj<'vv of i he fae-ts 
IS preseut.<*d wliieh has not been sug- 
gested before*, that view should bo 
most jealously scrutinised by an 
appeal et., which should only decide 
in favour of an app II- on a view there 
put forward for the first time if it is 
satisfied Iwyond rioubt tliat it ha.s before 
it ull tlie ’facts Iwaring upon the new 
contention as would have been tii (5 case 
if raised at the t rial. A that no sati.sfac- 
tory answer woubi have liecn made by 
the party wliose conduct is fiupiigmid. 
An app<*al ct. suffers from the dis- 
advantage of lacking skilled nautical ad- 
vice, which ompha.slHes the importanoo 
of having all questions of fact, especially 
as to Hoamanshlp, distinctly raised 
before the ct. wldch trios it with the 
assistance not afforded bidore the higlier 
^t. The Tasmania (1890), 1.5 App.(?as, 

223 ; The Anselm, 119071 V. 1.51. fol'd. 

THK Toroexhkjold ij. Thk EirpHKivrrA 
(1908), 41 S. C. R. 154.— CAN. 
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Admirai.ty. 


Sccf. 4 . — Principles on which ihe Appeal Court acts: 

Sub- secf. _3, A, <Ss B , Sect. 6: S u b-sect 1.] 

SuB-sKcT. 3 . — Salvage Appeals. 

A, Since ihe Judicature Acts. 

1660. Appeal as to amount — Presumption In 
favour of award — Grounds for Interference.] — In 

reviewing an award for salvage made by the judge 
of ihe Admlty. Div. A aflirmed by ihe Cl. of Appeal 
ihe House of Lords will not interfere with ihe 
amount awarded unless it ai)jicars that the estab- 
lished ijrinciples liave not been satisfactorily 
applied.— l^iE Olenoylk. A. C. 519; 07 

L. J. P. 87 ; 78 J.. T. 801 ; 14 T. L. P. 522 ; 8 
Asp. M. L. C. 430, 11. L. 

1661. — .J — In salvage aj)peals, the 

(H. of Appeal, following the rule of the Privy 
Council, will not interfert^ with the amount of the 
award unless the amount has b(M‘n estimated on 
wrong principles or on a misai)prehension of tlie - 
facts, or unless, assurning Uie principles A facts i 
to be conect, the amount of salvaj^e is, in the 
opinion of the Ct. of App<‘al, exorbitant in the 
sense of being beyond all reason. — 3 'tik Lancaster 
( 1883), 0 P. D. 14 ; 40 L. T. 705 ; 32 W. IL 008 ; 
5A8p. M. L. C. 174, A. 

1662. Amount Increased or diminished.]- 

The Ct. of Appeal will in a salvage action, where it 
appears that the judge below has misapprehended 
the evidence A given a wrong award, increase or 
diminish the award as the justice of the case may 
reauire. 

The barque *8., having taken up a foul berth 
in bad weather in t he Lowns, collided witli another 
bar(j[ue. The tug C. towed her clear after an hour’s 
lowing, during which time her anchor A chain were 
slipjKid. After slie had been got clear the tug con- 
tihued to tow ahead until another anchor had been 
brought- oil from the shore by other salvors, A she 
was ultimately saved. Her value A that of her 
car^o A freight amounted in alltoiJ23,000. IItttt, 

J , in a salvage action against the <8., having 
awarded £150 //c/d ; (1) the judge had mis- 

apprehended the evidence as to the danger from 
which the S, had b(‘(‘n saved ; (2) the award 
must be increased to £300. — Tjie 8tar of Persia 
(1887), 57 L.T. 830; OAs]). M. L. C. 220, C. A. 

1663. .] — y’Jie Privy ( V)uncil is reiiio- 

tant- to review salvag(^ aw’aids which involve the 
exerciser of the discretion of the judge below% A 
w ill not- do so unless the amount aw arded differs 
to tlui extent- of one-third from that which the 
i*rivy Council thinks adequate. | 

The stc'amship T, A., of 1,701 tons, laden with j 
a cargo of grain, broke lier screw' shaft on Oct. 3, i 
1885, when in the Gulf Stream, about 300 miles | 
from Halifax. On the evening of the same day i 
the A., of about 1,000 tons, laden with cargo j 
A bound froni Philadelphia to Bordeaux, took the ! 
1\ A. in tow about 8.30 ]).m. A brought lier safely ; 
into Halifax about 3.30 i).m. on Oct. 5. The 
W'eathor was One, A the A. ran no danger in 
rendering the services. The T, A. W'as in no 
immediate danger when picked up. The value of 
the 7’. A., her cargo A freight, was 120,775 dollais; 


the value of the A., her cargo A freight, was 
132,500 dollars. The Vice- Admlty. Ct. of Halifax 
having awarded 12,000 dollars: — Held: the award 
was excessive, A must be reduced to 7,500 dollars. 
— The Thomas Allen (1880), 12 App. Cas. 118 ; 
50 L. T. 285 ; 3 T. L. K. 188 ; 0 Asp. M. L. C. 99, 
P. C. 

1664. .]-y-There is no rule binding the 

Ct. of Appeal not to interfere with a salvage award 
unless the amount is so large or so small that no rea- 
sonable man could fairly arrive at the sum awarded . 
Ihc amountawarded will be increased or diminished 
if, aft-er carefully considering the facts A giving every 
possible weight to the view of the previous judge, 
the amount appears to the Ct. of Api)eal so large 
as lo be unjust to the owners of the salved ship or 
so small as to be unjust to the salvors. — The 
Accomac, [1891] P. 349 ; 66 L. T. 335 ; 7 T. L. B. 
649 ; 7 Asp. M. L. C. 153, C. A. 

Annotaiiotis : — Apld. Tho Lindlield, The Chall<*usc & 

( ohimbiH. Tho Lady Vila & (iPunvillo r. Tho Liii^cld 
(ISIH), 10 T. Ti. U. OOO, (*. A. ; The Prince Llewellyn, 

1 1 001 1 I*. 8.}, IL C. ; The Port Hunter, [lOlOJ P. 34a, G. A. 

B. Before ihe Judicature Acts 

1665. Appeal as to amount — Presumption in 
favour of award. l^ln a salvage case where the 
a])pcal is substantially confined to the quantum of 
compensation for salvage services awarded by the 
ct. below, the rule which governs the Privy Council 
is similar to that of the common law cis. in dealing 
wdf h a verdict ns to the amount of damages where 
tho jury have paid attention to the case A been 
proi)erly directed by the judge. — T he Carrier 
l>OVE (1863), 2 Moo. P. 0. C. N. S. 243 ; 15 E. K. 
893. 

Annoiatione : — Consd. The Chclnli (1868), L. H. 2 I*. C. 205 ; 
The Glenduror (1871 ). L. K. P. C. r>80 ; The Am^Tiqne 
(1874), L. H. 6 P. C. 408. Re!d. Tlie Thomas Allen (1886), 
12 App. Chh. 118. 1». G. Mentd. Kemp r.Jlalliday (1866), 

6 H. & S. 723 ; Vivian r*. Mersey Dock 8: llarbonr Board 
(1860), L. H. 5 C. P. 19 ; The Gas Float Whitton (No. 2), 
I1S9HJ P. 301. 

1666. Grounds for interference,] — An appel- 

late ct. in a disputed question respecting the 
amount of reinimcration aw^arded by the ct . below' 
for salvage service is indisposed, except it appears 
that the judgment is clearly erroneous, to interfere 
with the compensation which the ct. belows in it.s 
discretion, has awarded. — TheClarirse (1856), 12 
Moo. P. (I C. 340 ; 8w. 129 ; 11 E. It, 940, P. C. 
S. C. No. 1673, posh 

AtinotaHmis : — Apld. Tho Noptune (1868), 12 Moo. ('. (’. 
346, P.G. ; The Carrier Dove (1863), 2 Moo. P. G. G. N. S. 
243, P. G. : TheChetah (1868), L. R. 21‘. G. 20.5. P.G. ; Tlu^ 
Enifhind ( 1868 ), L. R. 2 P. C. 2.53, P. C. Apprvd. & Apld. 
Tho Olendnror (1871), 8 Moo. P. C. G. N. S. 22. J». C!. Apld. 
TheAm6ric,nc (1874), L. R. 6 P.G. 4 08, P^. : Tho Thomas 
Allen (1886), 12 App. Ca^. 118, P. G. Meotd. The Zein 
(1875), L. 11. 4 A. & E. 460. 

1667. — .] — The Privy Council will not 

disturb an aw ard of salvage by the ct. below, on 
the ground of that ct. liavin^ awarded too large a 
sum, unless the IMvy Council is satisfied, beyond 
all doubt, that the judge has made an exorbitant 
estimate of the salvage services.— The Fusilier 
(1866), 3 Moo. V, C. C. N. S. 51 ; Brown. A Lush. 


PART IV. SECT. 4, SUB SECT. 3.- A. 

1660 i. Aitpeal as io amevtif— I'lr- 
svvtptiim in favour of auaHi— Grounds 
for interfirnice.] • — Tlie rtde which 
l^ulden the ct. in detdimr with ohjer- 
tioiiR to tho niinmnt a^^u^ded by an 
Admlty. Gt. of fh*ht. iiistanee is that, 
if the ct. enniiot say that the judjje has 
iniKopprehendetl the facts, or has acted 
contrary to any principle, it cannot 
interfere if the amount does not seem 
to I e nnrt'abonable. 

A Rcallua Pt earner of 197 tons with n 
crew of one hundred men, while cn her 


way & actually prosecuting tho seal 
tishery fell In with a freight & passenger 
steamer surrounded by ice. At Hie 
request of the captain, she stood by her 
tS: aided in bringing her safely into port. 
The value of the property salved \v as 
alK)ut 653,900. In a suit Instituted for 
wdvage the ct. aw’arded a sum of 
612,000, & 6600 for value of c^)h 1 & 
provlKious supplied. On appeal 
lidd : the award was excessive & 
shoYild bo rt'duced to $6,500. — Bowkinu 
RnoTiiKiw & Kent i*. Tiif 
(1899), 8 Nfld. L. R. 290 — NFLD. 


1662 i. Amount increased or 

I diminished.]’— Nana r. The Mystic 
I (1909). 6 E. L. R. 303 ; 41 S. C. R. 168. 

; - CAN. 

j PART IV. SECT. 4, SUB-SECT. 3.— B. 

1 1666 i. Appeal as to amount — 

1 A7nou7it increased or diminished.] — The 
- Admlty. Ct. wdll review^ the decision of 
magistrates in a salvage case heard 
before them, & may either increase the 
remuncratjon awarded below if insutll- 
cient, or decivase it if excessive. — T he 
Amazon (18.58), 5 Ir. Jur. N. S. Ill ; 
8 L. T, 613.— IR. 



Part IV. — Appeals 


341 ; 6 New Bep. 463 ; 12 1.. T. 186 ; 11 Jur, N. S. 
289; 13 W. B. 692; 2 Mar. L. C. 177; 16 E. B. 
19, P. C. 

AnnokUioTia: — Consd. The Cbetoh <1868), L. U. 2 P. C. 205, 
1». C. ; The Glonduror (1871), 24 L. T. 499, P. C. Refd. 
The Aiii6riqne (1874), L. R. 6 P. C. 468, P. C. ; The 
Harpedon (1877), 3 P. D. 28. Mentd. The SohUler (1876), 
1 P. D. 473; The Schiller (1877), 2 P. D. 145, C. A. ; The 
'Ronpor (1883), 8 P. D. 115, C. A. ; Blackpool & Fleetwood 
Tramroad Co. v, Thornton U. D. C., [1907] 1 K. B. 568, 

1668. .] — In an appeal from the award 

of magistrates in a claim for salvage applts. must 
show that the magistrates have grossly miscarried 
in their decision. The appellate ct. will not alter 
that award on the consideration that if the ques- 
tion had come originally before itself it would pos- 
sibly have allotted a smaller sum. — The Cuba 
(1860), Lush. 14 ; 8 L. T. 335 ; 6 Jur. N. S. 152. 

Annotations : — Reid. Trask v. Maddox (186.)), 2 Moo. P. C. C. 
N. S. 243, P. C. ; The^Jhctah (1868), L. R. 2 P. C. 205 ; 
The Glonduror (1871), 24 L. T. 499, P. C. ; Tho Am6riquc 
(1874), L. R. 6 P. C. 468, P. C. 

1669. S. P, The Vesta (1828), 2 Hag. Adm. 189. 
Annotation : — Consd. The Brothers (1828), 2 Hap:. Adm 195. 

1670. .] — The Privy Council isunwilling 

to interfere with the judicial discretion in cases of 
salvage, where the quantum awarded is alone the 
subject of appeal. Though there is no precedent for 
reduction of an amount awarded, yet in principle 
there ^ can be no difference between increasing & 
reducing such amounts, both being equally an 
interference with judicial discretion. The amount 
must be reduced on appeal when the sum awarded 
is exorbitant or mamfestly excessive. 

Where the judge of the Adinlty. Ct., acting upon 
his own unassisted judgment, greatly overrated the 
value of the services rendered by salvors : — UeM : 
the amount of his award must be reduced. — 
The Ciietah (1868), L. K. 2 P. C. 205 ; 5 Moo. 
P. C. C. N. S. 278 ; 38 L. J. Adm. 1 ; 19 L. T. 
621 ; 17 W. R. 2?3 ; 3 Mar. L. C. 177 ; 16 E. R. 
520, P. C. 

^nno/o/ioMs;— FoUd. Tho Glonduror (1871), 24 L. T. 499, 
P. C. ; Tho Am6riquc (1874), L. K. G P. C, 468, P. C. 
Reid. Tho Alloc & Tho PriiiooHs Alice (1868), h. R. 2 
P. C. 245. P. C. ; The Enprland (1868), L. R. 2 P. C. 
253, P. C. ; Tho Woburn Abbey v. The Superb & Con- 
queror (1869), 21 L. T. 707, P. C. 

1671. S. P. The Amazon (1860), 2 L. T. 140. 

1072. .] — The Privy Council is very 

unwilling to interfere with the judicial discretion 
exercised by the judge below with regard to the 
amoimt awarded for salvage services, & will not do 
so unless the sum awarded is other than a reason- 
able remuneration for services rendered, & unless 
the difference is very considerable. — The England 
(1868), L. R. 2 P. C. 253 ; 5 Moo. P. C. C. N. S. 
344 ; 38 L. J. Adm. 9 ; 20 L. T. 46 ; 3 Mar. L. C. 
216 ; 16 E. R. 545, P. C. 

Annotations: — ^Expld. The Am6riquc (1874), L. R. 6 P. C. 
468, 1*. C. Refd. Tho Alice & The PrlnooBS Alloc (1868), 5 | 
Moo. P. C. C. N. S. 333, P. C. 

1678. S. P. The Ciarissb, No. 1666, ante. 

AnnoteUions : — ConBd. Tho Neptune (1858), 12 Moo. P. C. C. 
346, P. C. Refd. The Carrier Dove (1863), 2 Moo. P. C. C. 
N. S. 243, P. C. ; The Chelah (1868), L R. 2 P. C. 205. 
P. C. ; The England (1868), L. R. 2 P. C. 253, P. C. ; 
The Glenduror (1871), L. R. 3 P. C. 589, P. C. ; The 
Amfirique (1874). L. R. 6 P. C. 468, P. C. ; The Thomas 
AUen (^1886), 12 App. Cae. 118, P. C. 

For full anna., see S. C. 

1674. S. P. The Scindia, No. 1638, ante. 

Annotations: — Refd. The C^heiah (1868), 6 Moo. P. C. C. 
N. S. 278. P. C. ; The Glonduror (1871), L. R. 3 P. C. 689. 

P. C. ; The Am6rique (1874), L. K. 6 P. C. 468, P. C ; 
The Thomas AUen (1886), 12 App. Cas. 118, P. C. 
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1675. S. P. The Jeune Louise (1868), 37 L. .T 
Adm. 32. 

1676. Reduction of amount.] — ^The Privy Council 
will not reduce an award of the Admlty. Ct. in a 
cause of salvage, unless the amount awarded is so 
exorbitant & so mamfestly excessive that it would 

I be unjust to confirm it. The value of property 
^ved is to some extent to be treated as an 
in^edient in the calculation of the quantum of 
salvage remuneration, but that value must not be 
allowed to raise the quantum to an amount alto- 
gether out of proportion to the services actually 
rendered. An award of £30,000 on a value of 
£190,000 in the case of a derelict ship was reduced 
to £18,000, on the ground that the reward was 
out of proportion to the services rendered. — Itai 
Amebique (1874), L. R. 6 P. C. 468 ; 31 L. T. 854 : 
2 Asp. M. L. C. 460, P. C. 

Annotations: — Folld. The Carranza (1885), 1 T. L. R. 379, 

C. A. Glcngryle r. Neptune Salvajyc Co., [18981 

1677. S. P. The General Palmer (1830), 2 
Hag. Adm. 323. 

1678. S, P. The Port Hunter, [1910] P. 343; 
80 L. J. P. 1 ; 103 L. T. 550 ; 26 T. L. R. 610 ; 
11 Asp. M. L. C. 492, C. A. 

1679. Increase of amount.] — Salvage services of 
a highly meritorious character having been per- 
formed by salvors in saving the lives of the crew, & 
the ship & cargo, valued at £46,000, the Admlty. Ct. 
awarded £1,000 as salvage for such services. On 
appeal ; — Held : the sum was insufficient, & the 
remuneration increased to £2,000 in consideration 
(1) of the great danger the salvors incurred, (2) tho 
fact of the saving of lives & the value of the ship & 
cargo. — The Glenduror (1871), L. R. 3 P. 0. 689 ; 
8 Moo. P. 0. 0. N. S. 22 ; 24 L. T. 499 ; 1 Asp. M. 
L. 0. 31; 17E. R.221,P. C. 

I Annotations: — Conrd. The Thomas Allen (1886), 50 L. T. 

285, 1*. C. Refd. Tho Aiu6riquo (1874), L. H. C P. C. 408, 

1680. 8, P. Caledonian Steam Towing Co. v. 
Hutton (1847), 6 Notes of Cases, 156, P. C. 

1681. 8. P. The Harriett (1867), Sw. 218. 


Sect. 5. — COSTS. 

Sub-sect. 1. — Since the Judicature Acts. 

1682. General rule — Costs following the event.] — 

The costs in Admlty. aj^peals, as in all other appei^s, 
follow the event, notwithstanding the former prac- 
tice of the Privy Council in certain Admlty. 
appeals. — The Swansea v. The Condor (1879), 4 
P. D. H5;48 L. J. P.33; 27 W. R. 748 ; w/5 now. 
The Condor, 40 L. T. 442 ; 4 Asp. M. L. 0. 116, 
C. A. 

Annotations : — FoUd. The Naples (1886), 11 P. D. 124. 
Apprvd. The Monkseaton (1889), 60 L. T. GC2, C. A. 
ReM. Tho Matthew Oay (1879), 6 P D. 49. Mentd. Tho 
Hector (1883), 8 P. D. 218, C. A. 

1683. .] — The Monkseaton, No. 1235, 

ante; No. 1691, pa«/. 

1684. Exception.] — It is a general rule in all 

cases that, in absence of special circumstances, the 
successful party obtains costs of an appeal & the 
unsuccessful party has to pay them. 

Where, in an action for collision, the Gt. of 
Appeal (reversing the Admlty. Div.) held that it 
was the result of inevitable accident : — Held : (1) 
this fell within the general rule ; (2) having regard 
to the particular manner in which the case nad 


1076 1. lieduction of amount — iVo | award, & there is no appeal by the i may reduce tho award, will not interfere 
Interference with proportion .] — When salvors (promovents or intorveuients) with tho proportions. — The Berlin 
the impmniant appeals from a salvaffo I in the ot. below, the ot., althoutirh it 1 (1848). 4 Ir. Jur. O. S. 11. — IR. 

J. — VOL. I. R 
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Admiralty. 


Sect 6, — Costs : Sub-seats, 1 2. Part V. Sect. 1 : 

Suh-sect. 1, ] 

been conducted, defts. having alleged facts incon- 
sistent with the defence of inevitable accident & | 
failed to establish their truth, there were such j 
special circumstances as to entitle the ct. to order 
that each party should pay his own costs in the ct. 
below. — The Batavibk (1889), 16 P. D. 37 ; 69 

L. J. P. 54 ; 62 L. T. 406 ; 38 W. R. 622 ; 6 Asp. 

M. L. CJ. 500, C. A. 

legs, Judgment affirmed on different 

grounds — No costs.] — Where the judgment of the 
ct. below was aOirinod, but for reasons other than 
those given by the judge below, the Cb. of Appeal 
differing from those reasons : — Held : each party 
must pay his own costs. — The Dunelm (1884), 61 
L, T. 214 ; 5 Asp. M. L. 0. 304, C. A. 

For full aniiB., Hhiim'ino & Navioation. 

1686. Appeal with leave.] — Costs were 

not allowed when the Ct. of Appeal reversed the 
decision of the ct. below in an appeal for which per- 
mission was necessary. — The Swallow, Nos. 
1113, 1623, ante, 

1687. Cross-appeal — Notice — Effect of.] — Where 
on an appeal notice has been given by resps. that 
they intend to apply to have the judgment below 
varied, & the appeal is then dismissed, applts. will 
be ordered to pay costs of the appeal exc^t such as 
wore occasioned by the notice. — The Lauretta 
(1879), 4 P. D. 25 ; 48 L. J. P. 55; 40 L. T. 444 ; 
27 W. K. 902 ; 4 Asp. M. L. 0. 118, C. A. 

yiv notationfi : — Di8td./^f> llootham Strays, York 1. U. Oouifk. 

V’, Hool t (1 -2). 3 Tax (las. 1‘14, (;. A. Reid. J on oh r, 

Stott (IIHU), 102 li. T. 070, V. A. 

1 688. Collision — Decision varied — Inevitable acci- 
dent— No costs.] — Where the Ct. of Appeal varies 
the d cision of the judge of the Adrnlty. J)iv., by 
which he found one vtjssel wholly to blame for a 
collision, by finding that the collision was an in- 
evitable accident, the practice of the Privy Council 
that each party should, except in very exceptional 
circumstances, pay his own costa will bo followed. 
— ^Thk City op Cambridge (1876), 35 L. T. 781 ; 
3A8p. M. L. C. 307,0. A. 

For full aniiH., & N^vkjation. 

1689. r. Special circum- 

stances.] — The Rata viER, No. 1312, ante. 

For full aiiiiB., ncr. S. C. No. 1312, antr. 

1690. .] — The Chaucer 

(1907) (unreported), March 8. 

1691. Costs allowed.] — In an ac- 

tion for damage by collision in which the defence 
was inevitable accident, pltfs. obtained judgment 
on the ground that negligence on the part of 
defts. had been proved. On appeal to the Ct. of 
Appeal the defence of inevitable accident was 
established & judgment reversed: — Held: (1) as 
the Adrnlty. Ct. is a division of the High Ct. of 
.Tu^tice, the general rule in force in the other 
divisions that, in absence of special circumstances, 
costs follow the event, ought to be followed in that 
ct. ; (2) on the afipeal being allowed, defts. were 
entitled l.o costs both of the appeal & in the ct. 
below. — ^T he Monkseaton (1889), 14 P. D. 51 ; 
68 L. J. P. 52 ; 60 L. T. 662 ; 37 W. R. 623 ; 6 
Asp. M. L. C. 383, C. A. S. C. Nos. 1 235, 1683, ante. 

Annotation : — ^Reld. Tho Batavlor (1889), 38 W. R. 522, 0. A. 


1692. Both to blame — ^No costs.] — 

Where the Ct. of Appeal varies a decision of the 
judge of the Adrnlty. Div., by which he found one 
vessel wholly to blame for a collision, by finding 
that both vessels are to blame, each party will bear 
his own costs, both in the ct. below & in the Ct. 
of Appeal. — The Corinna (1876), 36 L. T. 781 ; 3 
Asp. M. L. C. 307, C. A. 

1693. .] — Where the Ct. of 

Appeal varies tho decision of the ct. below by 
finaing both vessels to blame for a collision, there 
will be no order as to the costs, but each party 
must bear his own costs of the whole litigation. — 
The Milanese (1880), 43 L. T. 107 ; 4 Asp. M. 
L. C. 318, C. A. ; affd. (1881), 45 L. T. 151, H. L. 

Annotations The Heotor (1883), 8 P. 1). 218, C. A. 

Mentd. The St. Paul (1908), 100 L. T. 184. 

1694. Compulsory pilotage.] 

— ^Whore the Ct. of Appeal varies the decision of the 
Adrnlty. Ct., finding one vessel solely to blame for 
a collision, by finding both vessels to blame, each 
party bears his own costs, both in the ct. below & 
in the Ct. of Appeal, & the fact that tho owners 
of one vessel are exempt from liability on the 
ground of compulsory pilotage makes no difference 
to this rule.— The Hector (1883), P. I). 218; 52 
L. .1. P. 47, 51 ; 48 L. T. 800; 31 W. R. 881; 5 
Asp. M. L. C. 101, 0. A. 

Annotations : — Folld. Tho Quickslop (1890), 15 P. 1). 19C. 

Apld. The lUne Bell, ]1H951 P. 212 ; Th<‘ Dovonshiro v. 

The LohUo, 111)121 A. 0- 834. COQSd. The Seacomho, The 

DevouKhire, [191 2] i*. 21, C. A. 

1695. .]— Where the Ct. of 

A])peal, differing from the ct. below, was of 
opinion that resi)s. were guilty of negligence & bad 
navigation, but applts. failed to establish that 
they were not to blame, tin? result being that both 
parties wore found to blame ; — Held : no costs 
were f,o bo allowed in the C/’fc. of Appeal or in 
the ct. below. — The Hero, [1911 J \\ 128; 27 
T. L. K. 1 ; 12 Asp. M. L. C. 10, C. A. 

Annotations ; — Refd Th(» Kiiijr Alfred (1913), 109 L. T. 

95(> ; Tho Olympic A' IT.M.S. Jlawko, 119131 P. 214. 

1696 . Costs allowed.] — In tlie 

Adrnlty. Ot. plf fs.’ vessel was found alone to blame 
for a collision with defts.’ vessel. Idtfs., admitting 
their vessel was to blame, appealed on the ground 
that defts.’ vessel was also to blame. The Ct. of 
Appeal found defts.’ vessel also to blame, & with 
reference to the costs, settled the practice by 
following The Ceio (1889), 14 App. Cas. 670, & 
giving the successful applts. their costs of the 
appeal. — The London, [1905] P. 152; 93 L. T. 
393; 63 W. R. 419; 21 T. L. R. 339; 9 Sol. Jo. 
350 ; 10 Asp. M. L. C. 109, C. A. 

1697. Compulsory pilotage — No costs.] 

— When a suit (instituted in the Adxnlty. Div.) is 
dismissed, or an appeal succeeds on the ground that 
the defence of compulsory pilotage is established, 
no order will be made as to costs either below or on 
appeal.— The Daioz (1877), 47 L. J. P. 1 ; 37 
L. T. 137 ; 3 Asp. M. L. C. 477, C. A. 

Ajinotations : — Consd. General Steam Navipration Ck*. v. 

Loudon & EfUnhurprh Sliippinp: (’o. (1877), 2 Ex. D. 487. 

Apld. Morris r. Fi'cemin (1S78), 3 p. D. 65, PoUd. The 

Malthew Cay (1879), 5 P. D. 49. Refd. The Condor 

(1879), 48 L. J. P. 33, C. A. 

1698. Salvage — ^Amount reduced — Practice — ^Dis- 
cretion.] — It is the general practice of the ct., where 


PART IV. SECT. 5, SUB-SECT. 1. 

1698 1. Collision — Decision varied — 
Both to blame — No costa.] — In a oolHsion 
ttoUoD the Judffe held that one of tho 
vossela was alone to blame. On appeal : 
— Held : both vessels were to blame, 
fc the appeal should be allowed without 
ousts. — Canadian Dhvblopmbnt Co. 
V. Lr Blanc (1900), 81 O. L. T. 600 ; 
8 B. 0. R. 173.— 43AN. 


1692 ii. Damages reduced — 

No costs.] — In an action tor collision the 
trial Judire found that the P. was wholly 
to blame for a collision which occurred 
liotween her & the R. durini? a thick foK. 
& doma^^os A costs wore awarded to the 
owner of the Ii. On appeal : — Held : 
tho finding of the trial Judge that the 
P. was to blame must stand, but the 
assessment of damages must be re- 
duced A the appeal allowed in part. 


No costs were allowed on appeal. — 
S.S. Pawnee r. Roderts (1902). 32 
S. C. R. 509.— CAN. 

1 698 i. Sal cage —High Court of Calcutta 
— Civil Procedure Code.] — Where on 
appeal in a salvage case was held to lie 
under tho High Ct. of Calcutta Charter 
A the letters patent from the original 
side in the exercise of Adrnlty. or 
Vioe-Admlty. jurisdiction A the pro- 



Part IV- 

the amount awarded for salvage services is reduced 
on appeal, not to allow any costs of the appeal. 
There is no fixed r^e upon the subject, & the ct. 
stUl has a discretion in any particular case to 
allow costs of the appeal. — The Gipsy Queen, 
{1806] P. 176 ; 72 L. T. 464 ; 43 W. R. 369 ; 11 
T. L. R. 296 ; 39 Sol. Jo. 344 ; 7 Asp. M. L. C. 
686; HR. 766, C. A. 

Annotations: — Ap!d. The Prince Llewellyn, tl904J P. 83. 
Consd. The To8cana, U90.'i] p. 148, C. A. 

1699. ,] — On appeals in sal- 

vage actions there is no hard-&-fast rule of practice 
that apjplts. who succeed in reducing the award 
•will not get costs. — The Prince Llewellyn, 
[1904] P. 83 ; 73 L. J. P. 22 ; 89 L. T. 489 ; 9 
Asp. M. L. C. 506. 

Annotation : — Apld. The Toscana, [1905] I». 148, C. A. 

1700. General rule applicable.] — On 

appe^ in a salvage suit, defts. succeeded in sub- 
stantially reducing the award, namely, from £5,100 
to £3,000 : — Held : in such cases the ordinary rule 
in the Court of Api>cal, that a successful applt. is 
entitled to costs of the appeal, would i)revait, not- 
withstanding the general rule to the contrary laid 
down in The Gipsy Queen^ No. 1698, anfc, based 
on the earlier practice of the I’rivy Council when 
exercising jurisdiction in Admlty. cases. — The 
Toscana, [1905] P. 148 ; 93 L. T. 392 ; 63 W. R, 
405 ; 21 T. L. R. 329 ; 49 Sol. Jo. 350 ; 10 Asp. 
M. L. C. 108, C. A. 

A ^notation : — Apld. Tlic Brtwii (190(5), 94 L. T. 380. 

1701. Amount increased.] — ^A successful 

applt. in a cause of salvage will get his costs of 
appeal, following the ordinary cust/om of the (t/. of 
Appeal, notwithstanding the former practice in the 
Privy Council, in such appeals, to the contrary. — 
Tins City of Berlin (1877), 2 P. D. 187 ; 37 L. T. 
307 ; 25 W. R. 793 ; 3 Asp. M. L. C. 491, C. A. 

Annotations: — Refd. IlopkiiiKou v. St. James & J*all Mall 
Electric Co. (1893), 9 T. L. U. 173 ; The UipHy 

Queen, [1895] P. 176, C. A. 

1702. Notice by appellants that no relief will 

be sought against owners.] — On appeal fi*om a 
vice-admlty. ct. against apportionment of salvage 
reward the owners of the salved vessel were cited, 
tV asked for an indemnity for their costs ; applts. 
refused, Ac gave notice that no relief would be 
applied for against the owners : — Held : the owners 
were entitled to their costs up to the time of such 
notice. — The Castlewood (1880), 42 L. T. 702 ; 4 
Asp. M. L. C. 278, P. C. 
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Sub-sect. 2. — Before the Judicature Acts. 

1703. Smallness of amount recovered — Costs not 
affected in proper case.]— ;^Although the sum 
awarded by the Privy Council for salvage services 
be under £200, costs will beaUowed, if the case be 
a fit one to be brought before the Privy Council. 
— The Minnehaha, Nos. 939, 1382, ante. 

For full anus., see S. C. No. 939, ante. 

1704. Mistakes of court below — Judgment af- 
firmed — Without costs.] — Where material mistakes 
in respect of certain facts in evidence occurred in 
the summing up of the judge of the ct. below, the 
Privy Coxmcil upon a review of the evidence, 
though it sustained the decree appealed from in 
the circumstances, aflirmed the jua^ent without 
costs. — ^T he Araxes & The Black Prince ( 1861), 
5 Moo. P. C. C. 122 ; 5 L. T. 39 ; 1 Mar. L. C. 130 ; 
16 E. R. 439, P. C. 8. C. No. 1704, ante, 

1705. Collision — No costs — Both to blame — Ap- 
peal unsuccessful.] — Where both parties appeal 
from a sentence of the ct. below, in a cause of 
collision, pronouncing both to blame, the sen- 
tence is aflirmed, no costs of the ai)peal will bo 
given. — The North American, No. 95S, ante. 

For full nima., ifcc S. C. No. 958, ante. 

1706. Appeal successful.] — Iniv- 

versing the decree of the Admlty. Ct. in a cause of 
collision on the ground that boili vessels were to 
blame, the damages were directed to be divided, 
each party to bear his own costs, both on appeal 

I & in the ct. below. — The Agra & JOuzaretii 
Jenkins, No, 1138, ajiic. 

Annotation : — Folld. Tlic OciktuI Leo of Duliiiu (1868), 19 

L. T. 750. 

1707. Point not taken below — Appeal 

successful.] — Where, in a collision case, the decision 
of the ct. below is reversed ui)on a j)oint which was 
not raised in that ct., no costs of the ^>peal can 
be allowed. — The James (1866), 6 L. T. 241 ; 4 
W. R. 353, 1>. O. 

Annotation : — Consd. The Bothnia (1860), Luah. 52. 

1708. Appeal successful — Costs awarded.] 

— Where in a cause of collision applt. was found in 
the ct. below solely to blame & condemned in the 
whole damage, & the Privy Council found both 
I)arties to blame & divided the damage, the costs 
of appeal were given. — The Eyenoord (1858), 
8w. 374 ; 5 L. T. 462, P. 0. 

For full arniM., .see Siiiri'iNo A: Navigation'. 


Part V. — Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


Sect. 1. — COUNTY COURTS HAVING ADMIRALTY , Admlty. jurisdiction has been sold by a private 
JURISDICTION. j person there is no right of action in rent against the 

Cl T ' proceeds of sale in the hands of such person. 

Sub-sect. 1. Jurisdiction. i stores were landed from a vessel by alleged 

1709. Action In rem — Brought after sale of res — 1 salvors were delivered by them to an agent for 
Against proceeds.]-^ Where property which might ; the owners of the vessel, under an agreement, as 
have been the subject of an action in rem under 1 they alleged, that they should look to the agent for 


codure was mainly governed by the 
Civil Procedure Code, the usual practice 
as to costs on appeal was followed. — 
lie The Champion (1889), I. L. R. 17 
Calc. 84. — IND. 

1698 ii. P. lie The Drachen- 
PEIJ8. The Retriever v. 'iheDrachen- 
PELS, Tht Hughl V The Brachrn* 
PELS (1899), 1. L. R. 27 Calc. 860.— IND. 

PART IV. SECT. 6, SUB-SECT. 2. 

a. Salvage — Amount reduced.} — If the 


appeal from the decision of magistrates 
in a salvage case is by the owners of 
the vessel salved to decrease the >ulvage 
award, & the Admlty. Ct. decrees in 
favour of applts., the order will be made 
without coste, as reaps., the unsuee^issful 
parties, could not expect to get them, 6c 
should not be compolled to pay them, as 
they appeared to support t he award of 
a competent tribunal. — T he Amazon 
( 1869), 5 Ir. Jut. N. S. Ill (Adm.).— 
IR. 


b. Judgment aHirmed — Aw costs.] 

— In a suit for salvage, where the 
property saved was admittedly worth 
Ail 2,500, the ct. awarded a sum of 
£400, amounting to nearly ** one- 
thirtieth,” at ” 3 per cent. ” ou the total 
value, to the salvors, together with 
their costs, overruling a tender of £150. 
On appeal Held : judgment must bo 
affirmed, each party to bear liis own 
costs of appeal. — The Nimrod (1863), 
8 Ir. Jur. nT 8. 99 (Adm.). — IR. 

B 2 
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Admibalty. 


Sect 1 . — County courit having Admiralty juriadic- 
tion: Sub-sect, 1, ] 

a settlement of their claims for salvage, & the agent 
sold the stores, they assisting in the sale. The 
alleged salvors afterwards brought in the cty. ct. 
what purported to be an action in rem against the 
proceeds of sale of the stores in the agent’s hands. 
On motion for writ of prohibition : — Held : the cty. 
ct. had no jurisdiction to entert^n the action. — 
Thk Optima (1905), 74 L. J. P. 94 ; 93 L. T. 638 ; 
10 Asp. M. L. C. 147. S. C. No. 95, ante. 

AnnfdatiimH : - Consd. The Kalcten (1910, 30 T. L. R. 572. 

1*. 1). Reid. The Montrobu, 11917] 1*. 1. 

1710. Service of summons.] — An 

action in rem for damages for breach of charter- 
party was begun in the City of Ijondon Ct. against 
“ the owners of the proceeds of sale of the vessel M . , 
now in High Ct..of ,J ustice, Admit y. Div., within 
the jurisdiction of this Honourable Ct. * * The sum- 
mons was served on the Admlty. Registrar as the 
custodian of the proceeds, & by a summons taken 
out in the Admlty. Div. of the High Ct. the action 
was forthwith transferred to that div. : — U eld : ( 1 ) 
although the ship had been sold before the institu- 
tion of the action, the proceeds represented the res, 
& the City of London Ct. had jurisdiction to 
entertain an action against the proceeds notwith- 
standing that they were in the High Ct. ; (2 ) service 
on the Admlty. Registrar was good service & in 
accordance with Admit y . ])ractice ; (3 ) the Admlty. 
Ct. by transfer acquired jurisdiction to hear & 
determine the action although it could not have 
been instituted there originally. — The Montrosa, 
[19171 P. 1 ; 86 Ti. .1. P. 33 ; 116 L. T. 383 ; 33 
T. L. R. 33. S. V. Nos. 662, 886, ante, 

1711. Agreement for hire or use of ship — Bill of 

lading Damage to cargo.]- Cty. Cts. Admlty. J uris- 
diction Amendment Act, 1869 (c. 5 1 ) , is not limited 
to cases in which the Admlty. Ct. had jurisdiction 
at the time. A ct. having cty. ct. Admlty. juris- 
diction under Cty. Cts. Admlty. .Jurisdiction Acts, 
1868 (c. 71 ) 1869 (c. 51 ), has jurisdiction to try & 

determine an action at the suit of the holder of a 
bill of lading against a British ship to recover for a 
breach of the contract of carriage in the bill of 
Jading, notwithstanding that it is shown to the ct. 
that at tlie time of the institution of the suit the 
owner of the ship proceeded against was domiciled 
in England or wales. — The Ron a, No. 1574, ante. 

For full ainifi., S. C. No. 1574, tmte. 

1712. Demurrage.] — A cty. ct., exer- 

cising Admlt y. jurisdiction under Cty. Cts. Admlty. 
Jurisdiction Acts, 1868 1869, has jurisdiction to 

enterUin a claim for demurrage arising out of a 
bill of lading. — Pugsrey v, Kopkins, No. 1755, 
post, 

Annoiaiion .-—Reid. The City of A^ra, [1S9HJ P. 198, 


1713. Charterparty.] — Cty. Cts. Admlty. 

Jurisdiction Acts, 1868 (c. 71) & 1869 (c. 61), 
although they invest certain cty. cts. with a juris- 
diction to entertain &> determine a limited portion 
of the cases formerly entertained & determined only 
in the Admlty. Ct., do not by inference & indirect 
enactment eiuarge the jurisdiction of the Admlty. 
Ot. or give to cty. cts. a jurisdiction which the 
Admlty. Ct. never possessed. 

A cty. ct. having Admlty. jurisdiction has no 
jurisdiction to entertain a suit for damages for 
short delivery of cargo arising out of a charter- 
party, the Admlty. Ct. having no jurisdiction to 
entertain such claim. — The Madqe Wildfire 
(1872), L. R. 7 0. P. 290 ; 41 L. J. 0. P. 121 ; 26 
L. T. 697 ; 20 W. R. 080 ; 1 Asp. M. L. 0. 326. 


N.F. The Alina (1880). 6 Ex. D. 227. C. A. 
Pbtd. The Theodora, 11897] P. 279. Refd. R. v, CHty ot 
Loudon Court Judpre. 118921 1 Q. B. 27.3, C. A, ; Adam v. 
British & Foreign S.S. Co., [1898] 2 Q. B. 430 


1714. .] — Cty. Cts. Admlty. Juris- 

diction Amendment Act, 1869 (c. 51), s. 2, gives 
the cty. Ct. jurisdiction in cases of claims arising 
out of charterparties or other agreements for 
the use or hire of 6hif)s, although the Admlty. Ct. 
may have no original jurisdiction in such cases. 
— The Argos, Cargo ex, The Hewsons (No. 2 ) 
(1873), L. R. 5 P. 0. 134 ; 42 L. J. Adm. 1 ; 28 
L. T. 77 ; 21 W. R. 420 ; 1 Asp. M. L. C. 619, P. C. 

Annotations: — N.P. Flower v. Bradley (1874), 2 Asp, 
M. L. C. 48^ Exoh. Folld. Tho AUna (1880), 5 Ex. D. 
227, C. A. Distd. Allen v. Garbutt (1880), 6 Q. B. D. 
165. Folld. The Kona (1882), 7 P. J). 247. Distd. 
II. V. Southend County Court Judge (1881), 13 Q. B. D. 
142. Folld. The County of Durham, [1891] P. 1, D. C. 
Consd. K. «. City of London Court Judge, [1892] 1 Q. B. 
273. C. A. Reid. Purkis v. Flower (1873), 43 L. J. Q. B. 
33 ; Giinnostad v. ITice, Fiillmore v. Wait (187.5), L. R. 10 
Exeh. 65 ; The Theodora. 11897] P. 279. Mentd. G. N. R. 
Co. V. Swafflolfl (1874), L. R. 9 Exoh. 132. 

1715. .] — ^By a charterparty the master 

of the A, agreed with pltfs, to proceed to a foreign 
port, & there load a cargo of timber & deliver same 
m England to pltfs. At the foreign port the master 
of the A, refused to receive the cargo of timber, & 
pltfs. were compelled to forward the timber to 
England by steamer at a greatly increased rate of 
freight. Pltfs. entered an action in a cty. ct. for 
damages for breach of charterparty, & arrested the 
vessel ; but upon application to a judge in cham- 
bers a writ was issued prohibiting the cty. ct. judge 
from further proceedings in the action, & this was 
affirmed by a Div. Ct. : — Held : the cty. ct. had 
Admlty. jurisdiction in cases of breach of charter- 
party uncier Cty. Cts. Admlty. Jurisdiction Amend- 
ment Act, 1869, s. 2, notwithstanding tho Admlty. 
Ct. had not original jurisdiction in such matters. — 
The Alina (1880), 5 Ex. D. 227 ; 49 L. J. P. 40 ; 
42 L. T. 517 ; 29 W. R. 94 ; 4 Asp. M. L. C. 257, 
C. A. 

Annotations: — Distd. Alien r. Gurbntt (1880), 6 (J. B. 1>. 
165. Folld. The Kona (1 S82), 7 P. D. 247. Dbtd. but PoUd. 
PugHley V. RopkiiiH, 118921 2 {). B. 184, C. A. ; R. V. (nty 
of London Court Judge, 11892] 1 Q. B. 273, C!. A. Consd. 
Mersey Docks Harbour Board t?. Turner, 11893] A. C, 
468, II. L. ; The Theodora, 11897] P. 279, D. (J. Reid. 
H. V. Southend (bounty Court Judge (1884), ]3 Q. B- D, 
142; The County of Durham, [1891] 1>. 1, D. (' • The 
Normandy, [19041 P. 187, D. C. 

1716. ,] — GUNESTEAD V, PRICE, FULL- 

more V. Wait, No. 1376, ante. 

For full anns., see S. C. No. 1376, ante. 

1717 . Freight under £60,] — Cty. Cts. 

Admlty. Jurisdiction Acts, 1868 (c. 71) & 1869 
(c. 51 ), do not deprive cty. cts. not having Admlty. 
jurisdiction of their jurisdiction to try actions to 
recover freight under charterparties where the 
amount claimed is less than £60. — R. v, Southend 
County Court Judge (1884), 13Q.B. D. 142, D. C. 

^nnohi/ ion .'—Folld. Scovoll v. Bevan (1887), 19 O, B. D* 
428, 1). C. 

1718. Colliery loading agreement.]— A load- 

ing agreement between a colliery co. & the char- 
terers of a ship, by which tho colliery co. undertakes 
to load the ship in a certain time, & pay the demur- 
rage if that time is exceeded, is not an'“ agreement 
made in relation to the use or hire ” of a ship within 
Cty. Cts. Admlty. Jurisdiction Amendment Act, 
1869 (c. 51), 8. 2, & hence the cty. ct. has no juris- 
diction on the Admlty. side to entertain a claim for 
demurrage against the colliery co. — The Zeus 
(1888), 13 P. D. 188 ; 69 L. T. 344 ; 37 W. R. 127 ; 
6 Asp. M. L. C. 312. 

1719. Shipbroker’8 commission.] ~ A charter- 

party made between master Sc charterers contained 
a clause providing for payment of commission to 
the broker for negotiating the charter : — Held : the 
broker could not sue in rem under Cty. Cts. Admlty. 
Jurisdiction Amendment Act, 1860 (c. 61), a. 2 (1), 
as he was not a party to the charter. — The Nuova 
Rappaelina (1871), L. R. 3 A. & E. 483 ; 41 L. J. 



Pabt V. — Jurisdiction and 


Adm. 37 ; 24 L. T. 321 ; 20 W. R. 216 ; 1 Asp, 
M. L. C. 10. 

Annotations : — Refd. The Wilhelm Schiniclt (1871), 25 L. T. 
34; The MadffC Wildtlro (1872), 41 L. J. O. 1*. 121; 
Gunnostad t*. Price, FuUmore v. Wall (1875), L. R. 10 
Exch. 65. 

1720. Towage contract.] — A tug owner, en- 
gaged to tow a vessel, contracted with another tug 
owner to provide a tug, which was guilty of negli- 
gence in the course of towage occasioning damage 
to the tow. The owners of the tow recovered this 
damage from the tug owner with whom they con- 
tracted, deft, in that action instituted the present 
action in rem in the cty. ct. under Cty. Cts. Admlty. 
Jurisdiction Amendment Act, 1869, against the 
owner of the wrongdoing tug to recover back this 
amount : — Held : s. 2 (1) of the above Act giving 
cty. cts. with Admlty. jurisdiction power to try 
** any claim arising out of any agreement made in 
relation to the use or hire of any ship ” covered the 
present action. — The Isca (1880), 12 P. I). 34 ; 56 
L. J. P. 47 ; as reported in 55 L. T. 779; 35 W. R. 
382; 6 Asp. M. L. 0. 63. 

1721. Bottomry.]— A cty. ct. has no jurisdiction in 

bottomry. — The Elpis, Nos. 663, 888, (nite, I 

For full aims., see. S. V. No. 88S, antf. 

1722. Collision — Between barges propelled by 
oars.] — Cty. Cts. Admlty. Jurisdiction Acts, 1868 
<c. 71 ) & 1869 (c. 51 ), do not give the cty. ct., wliich 
has an Admlty. jurisdiction under those Acts, 
jurisdiction to try cases of damage by collision 
between vessels of a different class from those over 
which the Admlty. Ct. has jurisdiction. The cty. 
ct. is not empowered by those Acts to try a question 
of collision between barges propelled by oars only. 

— Everard V, Kendall (1870), L. 11. 5 C. P. 428 ; 

39 L. J. C. P. 234 ; 22 L. T. 408 ; 18 W. R. 892 ; 

3 Mar. E. C. 391. 

Annexations Apld. The Dowbo (1870), L. 11. :i A. & K. 135 ; 
Simpson t\ lUuos (1872), L. R. 7 (’. 1». 290. Consd. 
Oaiidct V. Rrovvu, Rrown r. Oaudet, (ieipel v. Cornforth 
(1873), L. K. 5 P. C. 134 ; Flower r. Rradloy (1874), 44 
L. J. Ex. 1. Apld. Allen r. Garbutt (1880), 6 Q. IL D, 165. 
Distd. Hodj?es v. London Sc St. Katharlno Docks (Jo. (1885), 

16 Q. R. D. 597. Expld. & Apld. R. v. City of London 
Court Jmli^o, ! 18921 1 Q. R. 273, C. A. Expld. The Nor- 
mandy, [19041 P. 187, D. C. Refd. lie Thames Steamer, 

PJx p. Fercruson (1871), 35 J. P. 468 ; The Rona (1882), 

7 P. D. 247 ; Robson v. The Kate (1888), 21 Q. R. D. 13 ; ' 

n’urner v. Mersey Docks & Uarboiir Board, [1892J 1’. 285, I 1 
A. ; The IJpccrnc, [191 2 J P. 160. | i 

1723. Between ship & barge on river.] — A i 

cty. ct. to which Admlty. jurisdiction is given by j 
Cty. Cts. Admlty. Jurisdiction Act, 1868, has j 
Admlty. jurisdiction over a claim not exceeding ! 
£300 for damages for negligenc-e causing a collision | 
between a barge of deft. &; a ship of pltf. in a river | 
within the body of a county forming part of its | 
district. — Purkis r. Flower, Nos. 478, 1370, <vnte. 

Annotations Reli. R. r. Kerr (1882), 30 W. R. 066 ; 
Tnriier v. Mersey Docks 6c Harbour Board (1892), 40 
W. U. 535, C. A. 

1724. Negligence of pilot.] — ^A ship in 

charge of a duly licensed pilot came into collision 
on the Thames with a barge. The owner of the 
barge sued the pilot in a cty. ct., & was nonsuited on 
the ground that the ct. had not Admlty. jurisdic- 
tion ; — Held : the nonsuit was wrong, the case not 
being one which the Admlty. Ct, could entertain, & 
could not be brought in the Admlty. side of a cty. , 
ct. — Flower v. Bradley (1874), 44 L. J. Ex. 1 ; , 

31 L. T. 702 ; 23 W. B. 74 ; 2 Asp. M. L. C. 480. ' 

Annotations: — Diftd. Turner v. Mersey Docks & Harbour 
Board (1891), 65 L. T. 230. Consd R. v. aty of London . 
(*ourt. Judkc, [1892] 1 Q. R. 273. C. A. ! 

1725. LlablUty of pUot.]— Under Cty Cts. i i 

Admlty. Jurisdiction Acts, 1868 (c. 71) & 1869 | i 
(c. 51), cty. cts. having Admlty. jurisdiction have j ( 
no greater jurisdiction in respect of claims for ' 
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damage to ships than that possessed by the Admlty. 
Uiv. of the High Ct. The latter has no jurisdiction 
to entertain an action against a pilot for damage to 
a ship arising from a collision caused by his negli- 
gence or want of skill, & the City of London Ct. 
cannot entertain such an action upon its Admlty. 
side. — R. V. City of London Court Judge <& 
Payne, [1802 j 1 Q. B. 273 ; 61 L. J. Q. B. 337 ; 66 
L. T. 135 ; 40 W. R. 215 ; 8 T. L R. 191 ; 30 Sol 
Jo. 138 ; 7 Asp. M. L. C. 140, 0. A. 

I Annotations : — Expld. Pugbley r. Ropkins, [1892] 2 Q. R. 
181, 0. A. ; Turner i\ McrHcy Ducks & Harbour Board, 
I1892J P. 285, C. A. ; Delobbcl Flipo r. ^ arty (1893), 62 
L. J. Q. R. 398. Apprvd. Mersey Docks & Harbour Board 
V. Turner, [1893] A. C. 468. Dlstd. Dicrkeii v. Phllpot, 
11901) 2 K. B. 380. Reid. Ouilford v. Lambeth. [1894] 2 

Q. B. 832 ; The Normandy, (19041 187. Mentd. Neptune 

Steam Navigation C’o. i?. SclatiT (1894 ), 7 1 L. T. 544, C. A . ; 
Vaeher t’. London Soc. of CompoKitors, [1913] A. C. 107 ; 

R. V. Mcllor, [1911] 2 K. B. 588; Jie Roalcr, [1915] 1 
K, B. 21, C. A. 

1726. Joinder of causes.] — The jurisdic- 

tion of the cty. cts. in Admlty. extends to suits in 
per.sonam against a pilot causing a collision. An 
action in personam against a pilot may bo joined 
with one in rem against the ship. — The Cranton 

I (1880), 70 L. T. Jo. 63. 

1727. Ship In dock.] — A collision occurred in 

a dock connected Avith the Thames by channels 
provided with gates locks. An aclion was 
brought in a cty. ct. having Admlty. jurisdiction \n 
respect of damages arising out of the collision. On 
an application for a prohibition : — Held : (1) the 
claim was within Admlty. (’t. Act, 1861 (c. 10), 
s. 7 ; (2) the cty. ct. had jurisdiction. — R. v. City 
OF London Court Jud(^k (1882), 8 Q. B. 1). 009 ; 
51 L. J. Q. B. 305 : suhnom. R.r. Kekr, BOW. R. 
506. 8. C. No. 481, ante, 

1728. Ship fouling pier — Damage to ship.] — 

Shipowners brought an action in personam agahtst, 
a dock CO, to recover a sum witliin the limits of i-he 
cty. ct. jurisdiction in Admlty. for damage occa- 
sioned to their ship by the alleged negligence of the 
co.’s servants in bringing her into collision with a 
pierhead while moving from one dock to another ; — 
Held : ( I ) such damage was damage “ by collision 
or otherwise ” within Cty. Cts. Admlty. Jurisdic- 
tion Amendment Act, 1869 (c. 61 ), s. 4 ; (2) as the 
action might have been brought in a cty. ct.,pltfs., 
though successful in the action, wore not entitled to 
costs — The Zeta, [1893] A. C, 468 ; 63 L. J. P. 
17 • 09 L. T. 630 ; 57 J. P. 660 ; 9 T. L. R. 624 ; 7 
Asp. M. L. C. 369 ; 1 R. 307, H. L. 8. C. Nos. 
480, 1377, ante, 

i Annotations:- Consd. Thu Tliutu, 11894] P. 280. Diitd. Thu 
i Normafuly, 11904] p. 187. D. ; TJie lJi)C<Tnu, |1912j 
P. 160 . Retd. Tlto V^ui’iluH. 11901 ] J*. 804 ; DavblHhon v. 
Hill, [1901 1 2 K. B. 606. D. G. Mentd. Thu KiigliKhman He 
■ The AuHtnilia. [1894] 239; TIju Muuon, {18951 j'. 95, 

A. ; The DevouHliirc! v. The Leslie, 119121 A. C. 634, 

1729. Damage to pier.] — Cty. Cts. 

Admlty. Jurisdiction Act, 1868 (c. 71), s. 3, does 
not give a cty, ct. jurisdiction over damage done by 
a ship or vessel to some other object not a ship oV 
vessel (such as a pier) by striking against it. — THi*: 
Normandy, [1904] IM87 ; 73L.J. P.55; 90 L. T. 
351 ; 62 W. R. 634 ; 20 T. L. R. 239 ; 0 Asp. 
M. L. C. 568. 

Annexation : — Folld. The Uiiccrne, [1912] P. 160. 

1730. Machine damaged on land.]->^A claim 

was made in a cty. ct. having Admlty, jurisdiction 
in respect of an injury to a pile-driving machine, 
used at a wharf on the bank ol the river » which had 
been fouled injured by the mainsail gear of a 
sailing barge, while the barge was sailing in the 
Thames near Blackwall: — Held: (1) the damage 
in question was not “ damage by collision within 
Cty. Cts. Admlty. Jurisdiction Act, 1868, s. 3 (3); 
(2) the cty. ct. had no jurisdiction. — Robson 
The Kate (Owner) (1888), 21 Q. B. D. 13 ; 57 
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Sect, 1. — County courts having Admiralty jurisdic- j 
t ion ; Sub-sects. 1 <fe 2. ] I 

L. J. Q. B. 546 ; 59 L. T. 557 ; 36 W. R. 910 ; 1 
6 Asp. M. L. C. 330. 

AnnotaiionH The Normandy, [19041 P. 187. Refd. 

The Upcerne, 11912] P. 100. 

1731. Fishing smacks — Trawl gear.] — Sent- 

ble: a cty. ct. having Admlty. jurisdiction under 
Oty. Cts. Admlty. Jurisdiction Act, 1868, & Cty. 
Cts. Admlty. Jurisdiction Amendment Act, 1869 
(c. 51), has jurisdiction to entertain a cause of 
collision between the trawl gear of two fishing 
smacks. — T he Warwick (1890), 15 P. D. 189 ; 
03 L. T. 561 ; 6 Asp. M. L. C. 545. 

Annotations -Apld. He MargoLtB & Ocean Accident & 
Ouaraulec Corpii., [1901] 2 K. It. 792, 1). C. Distd. 
Ilennol.t .S.S. Co. v. Hull Mutual S.S. Protectint? Hoc., 
11914J .'t K. H. .57, C. A. 

1782. Collision with gas buoy.] — ^A s.s. ran 

into a gas buoy A injured it. The owners of the 
gas buoy sued the shipowners, bringing their action 
in the cty. ct. in Admlty. The cty. ct. judge dis- 
missed the action, holding that he had no jurisdic- 
tion to try the case ; — Held : the cty. ct. had no 
jurisdiction to try the case as the word “ collision ** 
in Oty. Cts. Admlty. Jurisdiction Act, 1868 (c. 71), 

8. 3 (3), only referred to collisions between ships. — 
THElTrcERNR,ri912JlM60 ; 81L. J.IMIO; 107 
L. T. 860 ; 28 T. L. R. 370 ; 12 Asp. M. L. 0. 281. 

1733. Damage under £60.J — Cty. Cts. 

Admlty. Jurisdiction Act, 1868, dofis not deprive 
etjr. cts. not having Admlty. jurisdiction of their 
original jurisdiction to try actions to recover 
damages for injuries caused by collision between 
vessels where the amount claimed does not exceed 
£50.~-8c3<)Vellp. Bevan (1887), 19 Q. B. D. 428 ; 
56 L. J. Q. B. 604 ; 36 W. R. 301, D. 

1784. Damage to goods— Passengers* luggage.] — 
Passengers’ luggage carried on board a ship is not 
“goods” within (Uy. Cts. Admlty. Jurisdiction 
Amendment Act, 1869 (c. 51), k the Act does not 
confer jurisdiction to try a claim arising out of a 
loss of such luggage on a cty. ct. having Admlty. 
jurisdiction. — R. v. (hTY of London Court Judor 
( 1883), 12 Q. B. D. 115; 53 L. J. Q. B. 28 ; 51 
L. T. 197 ; 5 Asf). M. L. (\ 283 ; siih noin. R. r. 
Kerr, 32 W. H. 291. 

1735. Necessaries —Proof of facts ousting Jurisdic- 
tion — Before Judgment.] — A ship being in the port 
of B., which was not the port to which she belonged, 
a suit was instituled in tlm ct y. ct. for necessaries 
sup])lied to her at B., k t he ship was arrested the 
same day, k judgment givcm for the amount 
claimed. Afterwards the owner, who was abroad, 
but was a British subject domiciled in I3ngland, 
ai)pliod to the judge of the cty. ct. to stay proceed- 
ings, k this was rt'fusod. A mot ion was then made 
for a prohibition : — Held : in order to deprive the 
Admlty. Ct. of the jurisdiction given to it under 
Admlty. Ct. Act, 1861 (c. 10), s. 5, k Oty. Cts. 
Admlty. Jurisdiction Act, 1868 (c. 71), s. 3 (2), it 
must be shown to the ct. before it pronounced 
judgment that the owmor w^as domiciled in England. 

». Michael (1872), L. It. 7 Q. B. 658 ; 41 
L. J. (h B. 349 ; 26 L. T. 871 ; 1 Asp. M. L. C. 337. 

1736 . Restraining Admiralty proceedings 

abroad — Judge acting In bankrimtcy.] — Where a 
judge of a cty, ct. acting under Bkpey. Act, 1869 ! 
(c. 83), s. 72, had ‘‘ deemed it expedient ” to restrain 
a person trading in London from enforcing in a 
V’^ice- Admlty. Ct. abroad a claim of lien on a ship 
(part of bkpt.’s estate) for necessaries supplied 
abroad on orders of the master after the filing of the 
)etition, k to direct an issue to try the matter in 
lis ct., the ct. refused to grant a prohibition, hold- 
ing that the cty, ct. had by its decision given itself 
jurisdiction, subject only to appeal. 

The matter was not one which a cty. ct. having 
no Admlty. jurisdiction ought to have entertained 


(Brett, J.). — Halliday v, Harris (1874), L. R* 
9 C. P. 668 ; 43 L. J. P. 350 ; 22 W. R. 756 ; sub 
nom, Harris v. Halliday, 30 L. T. 680. 

Annotations : — Consd. He Lowcnthal, Ex p. Busty 

13 Q. B. D. 238. Apld. He Manscl, Ex p. Trustee (1888), 

4 T. L. II. 410, C. A. Re!d. Re Barnett, Ex p. BeymJds 
(1885), 15 g. B. I). 169, C. A. ; Lea v, Thursby (1904), 
73 L. J. Ch. 518. 

1787. British ship — British owner.] — ^A suit 

against a ship for the price of necessaries suiipli^d 
was instituted in a cty. ct. having Admlty. jurisdic- 
tion. The ship was a British ship, k at the time of 
the institution of the suit her owners were domiciled 
in England : — Held : the cty. ct. had no jurisdic- 
tion, as Cty. Cts. Admlty. Jurisdiction Act, 1868 
( c. 71), conferred upon the cty. cts. only such juris- 
diction as the Admlty. Ct. possessed. — The Dowse 
(1870), L. R. 3 A. k E. 135 ; 39 L. J. Adm. 46 ; 
22 L. T. 627 ; 18 W. R. 1008 ; 3 Mar. L. 0. 424. 
8. C. No. 649, ante ; No. 1788, post. 

Annotations : — Consd. SimpHon r. Blues (1872), L. H. 7 C. P. 
290. Folld. Allen v. (iarbutt (1880), 6 Q. B. U. 165. 
Consd. R. r. ('ity of London Court .ludffc, 11892] 1 Q. B. 
273, C. A. ; The Normandy, [1904] V. 187. Reid. Gandet 
V. Brown, Brown v. Guiidet, Gelpel r. Cornforth (1873), 
L. H. 5 1>. a. i:U ; The Ilona (1882), 7 P. D. 247. Mentd. 
The Wild Hose v. The J. M. St ubbs (191 5), 86 L. .1. IM 7. 

1738. .] — A cty. ct. having Admlty • 

jurisdiction has no greater jurisdiction in respect of 
a claim for necessaries than that possessed by the 
Admlty. Div., k cannot entertain an action for 
necessaries supplied to a British ship, the owners of 
which are domiciled in Great Britain. — Allen v. 
Garbutt (1880), 6 Q. B. D. 105 ; 50 L. J. Q. B. 
141 ; 29 W. R. 287 ; 4 Asp. M. L. C. 521. 

Annoialions Consd. The Kona (1882), 7 P. I). 247 ; K. r. 
(’ity of London Court Judjro, [1892] 1 Q. B. 273, C. A. ; 
The Norm-nidy, [1904] P. J87. 

1739. Receiver of wreck.] — Semble: a cty. ct. of 
one district has no jurisdiction over the receiver of 
wreck in another district. — T he John Evans^ 
No. 1372, ante ; No. 1746, post. 

1740. Salvage — Alternative limits of jurisdiction.] 
— ^A cty. ct. having Admlty. jurisdh’tion under C’ty. 
Ots. Admlty. Jurisdiction Act, 1868 (c. 71), has 
jurisdiction under s. 3 in claims of salvage wherein 
the property salved does not exceed £1,000, or, in 
the alternative, where the amount claimed does not 
exceed £300. — The Glannibanta (1876), 2 P. D. 
45 ; 46 L. J. P. 75 ; 36 L. T. 27 ; 25 W. R. 513 ; 
3 Asp. M. L. O. 339. S. 0. No. 1745, post. 

1741 . Value for purposes of jurisdiction — 

Burden of proof.] — The words in M. S. Act Amend- 
ment Act, 1802 (c. 63), 8. 49, determining the juris- 
diction of tli(i ct'. by the value of the property 
saved, mean the value of the property when first 
brought into safety by the salvors, and not its 
value at any subseiiuent period. The burden of 
proof is upon dofts., who undertake to show that 
Iho ct. has not jurisdiction over the case. — The 
Stella (1867), L. R. 1 A. & E. 340; 36 L. J. 
Adm. 13 ; 16 L. T. 335 ; 15 W. R. 936 ; 2 Mar. 
L. C. 505. 

1742. Whether jurisdiction limited to ques- 

tions of amount.] — Qu. : whether the summary 
jurisdiction under M. S. Act, 1894 (c. 60), s. 547, is 
confined to cases where the dispute is as to the 
amount of salvage due, k does not extend to cases 
where there is a dispute as to whether any salvage 
services have been rendered. Qu. : whether the 
words “ amount claimed ” in the above sect, bear 
the same meaning as in M. S. Act, 1854 (c. 104),. 
s. 460, namely, the amount claimed before the pro- 
ceedings commenced. — The Dragoman, No. 1362, 
ante. 

1743. Article not ship or part of ship.]— 

Wells v. The Gas Float Whitton (No. 2), 
No. 90, ante. 

1744. Remuneration agreed.] — A plaint & 

su mm ons were issued in a cty. ct. by pltfs. against 
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deft* to answer to a claim, particulars of which were 
annexed ; the particulars being pltfs. claim £250 
amount agreed to be paid by deft, to them for 
getting deft.’s schooner off the shore, & taking the 
schooner & cargo into a place of safety, the whole 
value of the schooner, cargo, etc., not exceeding 
£1,000.*’ Deft, sought to prohibit the cty. ct. 
judge from proceeding with the plaint on the ground 
that he had no jurisdiction, as it was not a salvage 
claim, but an action of debt for an agreed sum above 
£60, also on the ground that the proceeding ought 
not to have been by plaint in the cty. ct., the juris- 
diction being given to the judge & not to the ct. It 
was not denied that the value of the property saved 
was under £1,000, nor that there had been salvage 
services : — Held : ( 1 ) the fact of there having been 
a sum agreed did not oust the jurisdiction of the 
cty. ct. judge ; (2) the proceedings were proper in 
form. — Beadnell (Beardnet.l) v. Beeson (1868), 
ii. K. 3 Q. B. 439 ; 9 B. & S. 315 ; 37 L. .1. Q. B. 
171 ; 18 L. T. 401 ; 16 W. K. 1008 ; 3 Mar. L. C. 
78. S. C. No. 17.58, post. 

1745. Distribution.] — Where a sum of money 

under £300 has been paid for salvage services ren- 
dered, a cty. ct. having Admlty. jurisdiction has 
jurisdiction, in an action for distribution in case of 
dispute between the salvors, to apportion such sum 
among them, although such sum lias been recovered 
by agreement with the owners of the salved pro- 
perty, & without action brought in the cty. cts. — 
The Glannibanta, No. 1740, ante. 

1746. Enforcement of bond — Jurisdiction 

doubtful — Leave to proceed.] — As it is a matter 
of doubt whether the cty. cts. having Admlty. 
jurisdiction have power to enforce salvage bonds 
given to receivers of wreck under M. S. Act, 1854 
(c. 104), s. 468, the Admlty. Ct. will, on the appli- 
cation of a salvor in respect of whose services such 
a bond has been given, grant leave to jjroceed in the 
High Ct. under Cty. Cts. Admlty. .lurisdiction Act, 
1868 (c. 71), 8. 9. — The John Kvans (1874), 43 
L. ,T. Adm. 9 ; 30 L. T. 308 ; 2 Asi). M. L. C. 234. 
S. 0. Nos. 1372, 1739, ante. 

1747. Concurrent Jurisdiction.] — A ship had 

been in distress off Yarmouth, A. was saved by a 
vessel of that port, & a dispute arose as to salvage, 
£190 being asked «fc £1.50 offered. The salvor wont 
to the cty. ct. under (Hy. Cts. Admlty. .Jurisdiction 
Act, 1 868, & the owner of the shij) saved went to the 
JJ. under M. S. Act, 18.54 (c. 104), s. 460. At 12.10 
on Thursday, the attorney for the salvor got a writ 
out of the cty. ct. & at 12.20 the writ was filed. 
Immediately afterwards he went to the oflice of the 
clerk of the JJ. at Yarmouth & found an apf plica- 
tion had been made to them by the attorney of the 
owner of the ship saved to hear the casc^, but it had 
not been exhibited to the J J., so that they had not 
yet undertaken the case. Tin? application w^as 
exhibited to them, & they assumed jurisdiction to 
hear the case, & in spite of a ]jrotest on the part of 
the other side, they procec<led to hear it, & inti- 
mated their intention to determine it upon an 
affidavit of the facts. On motion by the salvor for 
a prohibition to restrain the magistrates from pro- 
ceeding to decide the case, on the ground that be- 
fore the apidication to them the cty. ct. had 
jurisdiction, the ct. granted a rule nisi. — ^The 
Ann Taylor (1875), 39 J. P. Jo. 85. 

1748. Amountpald to shipowner — Action by 

master.] — Where the master’s share of a salvage 
award is received by the shipowner, the action 
brought by the master to recover it is a common 
law action for money had & received ; & it should 
not be brought on the Admlty. side of the cty. ct. — 
The Gloxinia (1901), 18 T. L. R. 227. 

1749. Wages — Balance claimed — Previous pro- 
ceedings.] — A claim for seamen’s wages, which 
involved a question of the master’s right to disrate 
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claimant, had been adjudicated upon by a magis- 
trate under Merchant Seamen Act, 1844 (c. 112), 8. 16 . 
Claimant did not draw up or serve the magistrate’s 
order: — Held: a judge of a cty. ct. was right in 
refusing to try an action of debt for the balance of 
wages brought in respect of the same matter. — 
R. V. Pollock (1862), Cox, M. & H. 686: 18 L. T. 

O. S.272; 16 J. P. Jo. 116. 

1750. Payable under special contract.] — A 

contract that a master mariner shall take a share 
of a fishing adventure & bear a share of certain 
disbursements is a contract of wages by the general 
law maritime, independent of M. S. Acts Amend- 
ment Act, 1873 (c. 85), s. 8 ; & jurisdiction over such 
a contract is conferred on cty. cts. having Admlty. 
jurisdiction by Cty. Cts. Admlty. Jurisdiction Act, 
1868 (c. 71), s. 3. 

A claim for damages for wrongful dismissal is 
within the cognizance of a ct. having original 
Admlty. jurisdiction, semhle, of a cty. ct. having 
Admlty. jurisdiction by stat. Qu. : whether a 
claim for damages for wrongful detention of per- 
sonal chattels on board a ship is within the juristlic- 
tion of an Admlty- Ct. — The Blessing (1878), 3 

P. 1). 36 ; 38 L. T. 259 ; 26 W. R. 404 ; 3 Asp. 
M. L. C. 561. 

Annotation : — Folld. The Ferret. (188:0, 48 L. T. 915, P. (\ 

1751. — - — Services rendered in port.] — A ship 
having andved in the port of London, which was her 
destination, her crew, including the mate, were ])aid 
off. The mate, after being so paid off & without 
signing any fresh articles for the outward voyagtJ, 
remained on board by direction of the owner for the 
l>urpose of superintending the discharge of the in- 
ward cargo & the loading of a fresh cargo for the 
outward voyage. After the inward cargo had bt^eri 
discharged & a portion of the outward cargo liad 
been shipped on board, the ship was taken into 
dock for rc^pairs, & the mate continued on board by 
the owner’s direction to superintend execution of 
such repairs. The owner having become bkpt. , t Jie 
mate brought an action in rem on the Admlty. side 
of the cty. ct. to recover wages due for services so 
rendered by him on board the ship while in jiort : — 
Held: (1 ) the services so rendered were maritime 
services ; (2) the ct. had jurisdiction to entortain 
the action. — R. v. (Uty of London Court Judge 
& 8.8. Michigan (Owners) (1890), 25 Q. B. D. 
339 ; .59 L. J. Q. B. 427 ; 63 L. T. 492 ; 38 W. R. 
638 ; 6 T. L. R. 364. 

Annotations CoiiS^. TJiu Ruby, fl89S] V. 5!); tiorbuH r. 

IVams [1901) 2 K. D. 422. Keld. C’hiHlt-U v. Macbeth, 

I1909J 2 K. B. 811, A. 

1752. Ship’s husband.] — A ship’s husband 

employed & acting as such is not a seaman within 
Admlty. Ct. Act, 1861 (c. 10), s. 10, which gave 
jurisdiction to the Admlty. Ct. over any claim by a 
.seaman of any ship for wages earned by him on 
board shij) ; & he has no maritime lien for wages 
even though he has performed some of his duties on 
board ship where such duties were not in fact re- 
quired to be ijcrformed. A cty. ct. has no jurisdic- 
tion under Cty, Cts. Admlty. Jurisdiction Act, 1868 
(c. 71), s. 3 (2), to entertain an action in rem by a 
ship’s husband for wages. — The Ruby, [1898] 
P. 69 ; 67 L. J. P. 28 ; 78 L. T. 235 ; 46 W. R. 
487 ; 14 T.L. R. 184 ; 8 Asp. M. L. C. 421. 8. C. 

No. 433, ante. 


8uB-sECT.f2 . — Courts Exercising Jurisdiction. 

1753. Court where vessel Is.] — Under Cty. Cts. 
Admlty. .lurisdiction Acts, 1808 (c. 71) & 1869 
(c. 61), an action in personam by a 8hii)owner for 
damage sustained by his vessel may be brought 
“ in the cty. ct. having jurisdictoin within the dis- 
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SecU 1 . — County courts having Admiralty jurisdic- 

trict in which the vessel or property to which the 
cause relates is at the commencement of the pro- 
ceedings.” — JoBsoN Brothers v. Poole, Baltic 
& Quebec Timber Co., Ltd. (1890), 7 T. L. 11. 57. 

1754 , ,] — claim by a shipowner under Cty. 

Cis. Admlty. Jurisdiction Amondment Act, 1809 
(c. 61), s. 2, arising out of an agreement in relation 
to the use or hire of a ship belonging to him, is pro- 
perly brought in the cty. ct. having Admlty. juris- 
diction within the district of which such ship 
happens to be at the date of the commencement of 
the suit ; & it is immaterial that the cause of action 
arose within the district of another cty. ct. — ^T he 
County of Durham, [1801] P. 1 ; 00 L. J. P. 6 ; 
(J4 L. T. 140 ; 39 W. B. 303 ; 0 Asj). M. L. C. 000. 

Annotations: Distd. JMiicnlcy r. UopUnH. ( i SU2] 2 Q. Ji. 184, 

( A . ; 'J’hf*. (’ll y of Au:Tn , [ 1 8lis ] 1 M ilS. 

1755. Court where owner resides.] —An action 
was brought in a cty. ct. liy shij>owners against the 
indorsees of a bill of lading which incorf loratod the 
terms of the chartiirfiarty, for demun-age for deten- 
tion of pltfs.' ship at the fiort of discharge. At com- 
mencement of the f)roccedings t he vessel was on the 
high seas : — Held : (1 ) the cause related to the ves- 
sel only ; (2) the firocreedings \\ <*re rightly coni- 
m(*nced under Cty. ('ts. Admlty. .Jurisdiction Act., 
1808 (c. 71), B. 21 (2), in the cl. in the district of 
which the owners of t he v(\ss(d resided. — PuasLKY 
& (!o. V. PoPKiNK ACo., Ltd., (1802 1 2 Q. B. 184 ; 
01 L. J. (i. B. 046 ; (i7 L. T. 300 : 40 W. B. 590 ; 
8 r. li. It. 022 ; 30 Sol. .Jo. 530 ; 7 Asf). M. L. i\ 
215, C. A. S. C. No. 1712, mdc. 

Ainiotalion : Expld. TIu* Cily of Aura, IIHJIn) ]\ fos. 

1756 , Or his agent -Agency determined 

by ioss of ship. I “* In an aetiou hi jicrsonmn insti- 
tuted in the Cit y of liondon Ct . f»y f)lt fs., owners of 
a barge damaged by collision witli deft.'s st.eamshij) 
within th(* jurisdiction, the summons descrilKjd 
deft, as “ C. S., of 75, Bothwell Street, Glasgow, 
owntu' of the s.s. or vessel C,, whoso agents in 
England are M. W., of 30, ( i rae<ichurch Street, 

within the jurisdiction of this ct.” The sum- 
mons was served on a member of the tirm of M. 
iSt W. ; but t he C, had been lost before^ com- 
inencenient of the action : — Held : the service of 
the summons must be set- aside as ” agent in Eng- 
land ” in (Ty. Ct. Admlty. Jurisdiction Act, 1808 
(c. 71 ), 8. 21, meant a person acting for another per- 
son in relation t-o the vessel or property proceeded 
against at the time the service of the process was 
effected & at that time the agency had ceased. — 
The City of Aora, ( 1898] P. 198 ; 07 L. J. P. 81 ; 
79 L. T. 307 ; 8 Asp. M. L. 457. 

1757. Court where defendant carries on business.] 

— Pltfs., owners of a st<‘amship, brought an actiontn 

•i, on the Admlty. side of the cty. ct . within 
the district of which deils., charterers of the vessel, 
A consignees of the cargo, carried on their business, 
for damages for detention of the vessel in unloading. 
The cty. ct. judge dismissed the action for want of 
jurisdiction, on the ground that, as the ship w’as not 
at the time of coimnenceiucnt of proceedings within 
the distvii t, nor did pltfs. reside there, Cty. Ots. 
Admlty. Jurisdiction Act, 1808 (c. 71 ), s. 21 (1), (2), 
had not been complied with ; — Held : the cty. ct. 
had jurisdiction ns Cty. (It-s. Act, 1888 (c. 43), 
s. 74, was general in its terms, & included defts. 
in an Admlty. action who, at the time of com- 
mencing t he act ion, carried on their business within 
listrict.— Tiur. Hero, [1891] P. 294 ; 00 L. J. l\ 
06 L. T. 499 ; 40 W. R. 143 ; 7 Asp. M. L. C. 

Jnnotalion»:- Diltd. r, llorkln.-, [1892] 2 Q. B. 184, 

< , A. FolW. The Eden. 118921 V. 157. CODSd. The Tyn- 

M-iild, (18951 V. 142, Diltd. The Tlioodora, I1897jl’.2ttt ; 

The City of Aijru. U898j 1’. 198. 


Sub-sect. 3. — ^Practice and Procedure. 

1758. Form of procedure — Plaint — Salvage ac- 
tion.]— Beadnell V. Beeson, No. 1744, ante, 

1759. Amendment of claim.] — ^A cty. ct. judge 
has power, under Cty. Cts. Act, 1888 (c. 43), s. 87, 
to amend a claim in an Admlty. action of collision 
after the question of liability has been decided, & 
before the reference. — The Alert, No. 1511, ante. 

For full ariri-^., see S. C. No. 1571, ante. 

1760. .] — In an action of salvage brought in 

the cty. ct., the judge, having found that no savage 
services were rendered, directed the pleadings to be 
amended on pltfs.’ application by substituting the 
word “ towage ” for “ salvage,” & thereupon 
awarded a sum for towage services : — Held : ( 1 ) as 
the amendment involved striking out some of the 
parties, & introduced a wholly different form of 
action, it could not be made without defts.’ con- 
sent ; (2) defts. were entitled to judgment. — The 
Anne (1914), 30 T. L. R. 644. S. C. No. 909, ante. 

1761. Arrest warrant — Person to execute — Con<^ 
tempt.] — A w^arrant of arrest issued in an action 
in rem, instituU^d for collision in the City of London 
Ct., &/ directed to the high bailiff of the ct. A; 
others the bailiffs therc^of, is not duly executed if 
executed by a clerk in the bailiff’s office, who is not 
a bailiff, A the master of the vessel so arrested is 
not guilty of contempt of ct. in removing her. 
Semble : if the w^arrant had been addressed to the 
clerk as an officer of the ct. it might, under Cty. Ct.s. 
Admlty. Jurisdiction Act, 1808 (c. 71), s. 23, Imve 
been duly served bv him. — T he I^alomakes (1885), 
10 P. 1). 30 ; 54 L. .1. P. 51 ; 52 L. T. 57 ; 33 W. R. 
010 ; 5 As(). .\I. L. C. .343. 

1762. Ship already under arrest in High 

Court,]— Semhlc : where a ship is under the arrest 
of the High Ct. A causers are also instituted in the 
cty. ct. against her, she siiould not be arrested 
by the cty. ct. as it is not probable she will be 
removed out of the jurisdiction of the cty. ct. with- 
out satisfaction of pltfs.’ several claims within 
Cty. Cts. Admlty. Jurisdiction Act, 1808 (c. 71), 
s. 22 . —The Titrijani, No. 883. ante, 

1763. Affidavit of value — Salvage action — When 
conclusive — Appraisement — Tender.] — In an action 
of salvage in a cty. ct., defts. temdered A paid into 
ct. 4175 A tiled an affidavit putting the value of their 
smack, salved by pltfs., at £140 A the cargo of fish 
at £42 15i#. I’ltfs. by letter objected to the value, 
but did not apply for an appraisement A, at the 
trial, tendered evidence putting a higher value 
on the smack. The cty. ct . judge held he was bound 
to admit the evidence, A fixed the value of the 
smack at £272 A the fish salved at £48, making £320, 
A he made an award of £80 (to include the £76 in 
ct.), being £40 or one-eighth for salvage A £40 for 
loss of fishing on the part of pltfs.’ vessel. Defts. 
aupealed ; — Held : (1) under C. C. R. 1892, O, 39, 
pltfs., if dissatisfied ^vith the value given in the 
affidavit, had a right of appraisement for the pur- 
pose of determining what the value of the res 
should be taken to be at the trial, so as to avoid 
the expense of calling expert-s, A also that defts. 
might thereby have a value on which to tender ; 
(2) the tender must be upheld, as, in exercise of the 
discretion, w^hich the cty. ct. judge ought to have 
exercised, the evidence w'as, in the circumstances, 
inadmissible A the affidavit of value conclusive. — 
The Ai«30, [1895] P. 33 ; 61 L. J. P. 12 ; 71 L. T. 
640 ; 43 W. R. 415; 7 Asp. M. L. C. 534 ; 11 R. 
675, 1). C. 

j 1764. Mode of trial — ^Assessors.] — In an Admlty. 

cause of collision in a cty. ct., w^here one party asks 
1 for a jury A the other demands assessors, the trial 
must, notwithstanding Cty. Cts. Act, 1888 (c. 43), 
101, be by judge A assessors. — Semble : in sal- 
I vage A towage causes the same rule applies. — The 
! Tynwald, [1895] P. 142 ; 64 L. J. P. 1 ; 71 L. T. 
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731 ; 43 W. B. 609 ; 11 T. L. B. 94 ; 7 Asp. 
M. L. C. 639 ; 11 B. 690, D. C. 

Annciaiicms : — Consd. The Theodora, [1897] P. 279. 

1765. .] — The proper mode of trial in 

the case of a maritime cause over which a cty. ct. 
having Admlty. jurisdiction has jurisdiction under 
Oty. Cts. Admlty. Jurisdiction Amendment Act, 
1860 (c. 61), s. 2, is either by the judge alone or 
by the judge assisted by maritime assessors. The 
parties in such suit are not entitled to a jury, 
Cty. Cts. Act, 1888 (c. 43), s. 101, not being by the 
context applicable *to Admlty. or maritime causes , 
tried in a cty. ct. having Admlty. jurisdiction. — I 
The Theodora, [1897] P. 270 ; 66 L. J. P. 60 ; 70 

L. T. 627 ; 46 W. B. 167 ; 13 T. L. B. 350 ; 6 Asp. i 

M. L. 0. 259, D. O. » 

1766. Assessors — ^Function of,] — Nautical asses- i 
sors summoned under Cty. Cts. Admlty. Jurisdic- | 
tion Act, 1868 (c. 7 1 ), to attend at the hearing of an ; 
Admlty. action tried by a cty. ct. judge, are present j 
merely to advise the judge, the judge ought to ! 
decide the case in accordance with his own opinion i 
as to the law & merits of the case. — The Aid (1881), i 
6 P, D. 84 ; 60 L. J. P. 40 ; 44 L. T. 843 ; 20 W. B. 
614 ; 4 Asp. M. L. C. 432, C. A. 

1767. shorthand note of evidence.] — Wherever 

there is a probability of an ap£)eal, notes of the 
evidence given in the cty. ct. should be taken by i 
a reporter didy appointed according to the pro- | 
visions contained in the rules for regulating the i 
Admlty. jurisdiction of the cty. ct. — Tins Busy i 
Bee, No. 1587, ante, [ 

1768. Judgment — Rescission of.]— Whore, in a 
collision action, the cty. ct. judge includes an 
order as to costs in his judgment determining the 
liability, & defts. subsequently tender an amount 
sufficient to cover the damage, as found by the | 
registrar, the cty, ct. judge has no [)ower to rescind | 
that portion of liis judgment dealing with the costs 
A to condemn pltf. in tlie costs of the action & of 
the reference. — T he Becepta, Nos. 9H3, 1550, 
1600, an/e; No. 1773, 

For full aims., sen S. C. IvJo. ] 559, aufe. 

1769. Judgment In rem— Effect of— Sale by high 
bailiff — Free from incumbrance.] — After judgment 
in favour of pltf., in an action in rem for damage by 
collision on the Admlty. side of a cty. ct,, a warrant 
of execution issued directing the high bailiff* to 
“ levy by distress & sale of the goods & chattels, 
including the s.s. or vessel IL of deft.’^ Under 
this warrant the vessel was appraised & sold, but 
the registrar of shipj)ing refused to register the bill 
of sale signed by the high bailiff except subject 
to an outstanding mtge. — Held: (1) the j)ower 
given to a cty. ct. by Cty. Cts. Admlty. Jurisdic- 
tion Act, 1868 (c. 71), ss. 3 (3), 12, “ to try & deter- 
mine ” an Admlty. cause of damage by collision 
& enforce the decree “ against the person or persons 
summoned,** carried with it the power of rendering 
pltf.*s mantime lien effectual against- all persons 
having an interest in the res ; (2) in order to obtain 
payment of the debt out of the proceeds the high 
bailiff could sell the ship free from incumbrance. — 
The Buby [1898] P. 62 ; 67 B. J. P. 25 ; 78 
L. T. 267 ; 46 W. B. 464 ; 14 T. L. B. 184 ; 8 
Asp. M. L. C. 380. 


Sub-sect. 4. — Costs. 

1770. Practice of particular court — Inconsistent 
with County Court Rule8.}-^A cty. ct. judge has no 
power to establish a practice in the cty. ct. con- 
trary to a general nue of the C. C. It., such as 
C. C. B., 1889, O, 60, r. 16, relating to the costs of 


witnesses, & such practice cannot prevail against 
the general rule. — The Cashmere, No. 157C, ante. 

Fop full anus., sec S. C. No. 1570, ante. 

1771. Payment into court — ^Accepted in satisfac- 
j tion — ^Effect on costs.] — ^Pltfs. instituted an Admlty. 

action in a cty. ct. for damages for breach of con- 
i' tract in relation to the use or hire of a ship “ in 
I the sum of £30 &; costs.** Defts. paid into ct. 

£17 105. “ in satisfaction of the whole of pltfs.* 

! claim herein ** together with a denial of liability, 

I Pltfs. accepted the £17 IO 5 . in satisfaction of the 
! claim in respect of which it was paid in, but their 
application for taxation, & paymept by defts., of 
the costs of the action was refused without leave 
to appeal: — Held: (1) tliis being an Admlty. 
action the special Admlty. rules of the cty. ct., 
not thfi general common law rules, applied ; (2 ) the 
sum paid into ct. by defts. was to bo treated as by 
way of “ tender ** under C. C. B., 1892, O. 30b, 
r. 48 ; (3) on acceptance of the tender, pltfs. were 
entitled, under r. 50, to taxation &: payment of their 
costs. The Vulcan, No. 1572, ante 

1772. Costs independent of amount.] — 

In an Admlty. action in the cty. ct. where money 
is paid into ct. unconditionally by deft. accepted 
by pltf. in satisfaction, i)ltf, is entitled to his costs 
under O. C. B., O. 30b, r. 50a, & under r. 80 to have 
them taxed under Column B of the Cty. Ct. Scales 
of Costs, unless the cty, ct. judge otherwise orders, 
even where the amount so recovered by him is less 
than £2. — The Skudenaes (Skudanaes) (1901), 70 
L. .T. P. 64 ; 17 T. L. B. 640 ; 45 Sol. Jo. 653. 

1773. Tender — ^After liability determined — Befor 
reference — Effect on costs.] — in an action on the 
Admlty. side of tlie City of London Ct., in which 
defts. denied liability, the judge gave judgment 
for pltf., s\ibject to a reference to the registrar to 
assess the damages, & ordered defts. to pay pltf.*s 
costs of action. Defts. then paid £14 Hs. into ct. 
by way of tender. The registrar certified that the 
sum of £14 145. was suttlcient to satisfy pltf.*s 
claim . The judge, on defts, ’ application, altered his 

I judgment by ordering pltf. to pay defts.’ costs of 
i the action: — Held: (1) a tender made after the 
I issue of liability had been determined could not 
affect the costs of deciding that liability, though 
it might affect the costs of the reference ; (2) the 
judge not having reserved the costs of action, but 
having included an order as to them in his judg- 
ment, could not afterwards rescind that portion of 
his judgment. — T ile Becepta, Noh. 083, 1550, 
J609, 1768, ante. 

For full anus., see S. ('. No. 1559, ante. 


Sect. 2.— THE COURT OF ADMIRALTY OF THE 
CINQUE PORTS. 

1774. Concurrent jurisdiction of High Court.] — 

The Admlty. Ct. had a concurrent jurisdiction with- 
in the boundaries of the jurisdiction of the Cinque 
Ports ; & this remains unaltered by M. S. Act, 1854 
(c. 104), ss. 460, 476 of which sastain the general 
jurisdiction of the Admlty. Ct. in salvage in the 
widest terms. — The Maria Luisa (1856), Sw. 67 ; 
26 L. T. O. S. 316 ; 2 Jur. N. S. 264 ; 4 W. B. 376. 

AnnoUitian .-—PoUd. The Jeuno Paul (1867), L. R. 1 A. & E. 
336. 

1775. .] — The Admlty. Ct. has a concurrent 

jurisdiction with the Cinque Ports Admlty. Ct. in 
suits for salvage claims, although the services were 
rendered within the boundaries of the Cinque Ports 
& the value of the property salved is under £1.000, 
& this jurisdiction is not affected by M. S. Act 
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Sect 2. — The Court of Admiralty of ike Cinque Lord Ooodebich (1841), 10 Month. Law. Mag. 
Ports, Sects, 3 , 4, 5 , 0 <fc 7 ; Suly-a ect 1 .] Notes of Cases, 217. 


Amendment Act, 1802 (c. 63), s. 9. — The Jeune 
Paul (1807), L. R. 1 A. & E. 330 ; 30 L. J. Adm. 
11; 16 L. T. 125; 15 W. R. 770; 2 Mar. L. O. 
478. 

1776. Recognition of Cinque Ports Jurisdiction.]— 

It is a good return to a tuibeas corpus by the Warden 
of the Cinque Ports that the “ body was under 
sentence or the Admlty. Ct. there according to 
martial law A; for a matter within tht* ct.’s jurisdic- 
tion. — Cinque Port (Jase (1020), Palm. 90 ; 81 
E. R. 995. 

Annotation : — Refd. U. v. Itroom (1097), 1‘2 Mod. Rep. 131. 


Seci\ 3. THE CINQUE PORTS SALVAGE COM- 
MISSIONERS. 

1777. Form of award.]— Where salvage is settled 
by the Cinque Port>s Comrs. by 12 Ann., c. 18, s. 2, '' 
20 Ceo. 2, c. 19, s. 10, their award need not }>c in 
writing. — The Ameuican TIeiio (1801 ), 3 Ch. Rob. 
323. 

1778. Enforcement of award.] — The Adnilty. Ct. 
has not power tt> (mforc(‘ an award of salvage, by 
Cinque Ports (Jonirs. unapi)ealed.- ~ The Hector 
(1833), 3 Hag. Adm. 90. 

1779. Award — When no bar to action,]— Salvage 
services had been rendenul to a V(^ssel by 8(‘veral 
sets of salvom off Ramsgate. The owmas of the 
vessel summomul a meeting of the above comrs. 

adjudicalyc the matter. No notic(‘ of the in- 
tended me(*ting w/is given to any of tlio salvors, A 
it was prov<*(l that it W)is not usual to give any siicJi 
notice. At the meeting of tht* comrs. one set of 
salvors wfis unrepr(‘s(»nl(*d, hut it was pro\'ed that 
they wer(^ aware of the meeting, A were* at hand. 
The comrs. mad(^ an award upon the wholt* matter. 
The salvors so unropresent-ed r(*fiised to accept 
their sliare of the mori(‘y award(‘d, A bnnight iheir 
action in the Admlty. (’t. : — livid: the award 
was no bar to t he jicticm, pltfs, not having been 
parties to the first decision.— The Elihe (1859), 
Sw. 430. 

1780. Appeal— Rehearing — Fresh evidence.] — An 

apneal to t Admit y. Ct. under Cinque* Ports Act, 
1821 (c. 70), from an award of the above comrs. in 
a salvage ctise is in the naiuiH* of a rehearing I'atlier 
than of an ajipeal, A it is obligatory on the ct. t<» 
allow a re-statement of the case A io admit fresh 
evidence. The ct.. will, in the exercise of its dls- 
cretion as to costs, discourage the giving of fresh 
evidence unwarrant abl v. — The Caledonia (1873), 
L. R. 4 A. A K. 11 ; 42 L. .T. Adm. 13 n. ; 28 L. T. 
372 n. ; 17 W. R. 020. 

1781. Tender.] — ^An appeal from 

an award of the above comrs. being in t he nature of 
a rehearing, pleadings imiy be filed A new evidence 
given by applts., althougn at the inuninent risk of 
Cost'S ; A the question of the value of the salved 
property, althougli agreed before the comrs., may 
bo reopened on appeal. 

On appeal by the ownei’s of a salved ship from 
a salvage award made by the above comrs. 
applts. may, without filing pleadings, place upon 
the file of the ct. a tender, although no tender was 
made before the comrs., A resps. are bound to ac- 
cept or reject a tender so made. — The Annette 
(1873), L, R. 4 A. A E. 9 ; 42 L. J. Adm. 13 ; 28 
L. T. 372 ; 21 W. R. 552 ; 1 Asp. M. L. C. 677. 

1782. Costs.] — In salvage cases, costs are 

not generally allowed by the Atoilty. Ct. where on 
appeal the award of the above comrs. Is reversed, 
each party being loft to pay his omti costs. — T he ' 


Annotation : — Folld. The Annette (1S73), L. R. 4 A. & E. i). 

1783. S, P, The David Luckie (1840), 9 Month. 
Law. Mag. Notes of Cases, 209. 


Sect. 1— THE COURT OF PASSAGE OF THE 
BOROUGH OF LIVERPOOL. 

1784. Jurisdiction — Action against pilot.}— A ship 
by compulsion of law in charge of a duly licensed 
pilot in the Mersey collided with A occasioned 
damage R) anf)ther vessel. The owners of the 
damaged vessel instituted an Admlty. suit in the 
Ct, of J*ass{ige against the pilot : — jffeld : the Ct. of 
Passage had no jurisdiction to entertain the suit, as 
an Admit v. suit. — The Alexandria (1872), L. K. 
3 A. A E. ‘574 : 41 1.. J. Adm. 94 ; 27 L. T. 505 : I 
Asi>. M. L. C. 404. S. C. No. 505, ante. 

An notations Apia. Flo\v(;r v. Bradley (1874), 44 1.. J. 

Ex. 1. Distd. Turner v. Mersey Docks & Harbour Board 

(lK9i), <>r> L. T. 230. Apld. R. V. City ol London ('ourL 

.liidjfe, 11802] I Q. B. 273, C. A. 

1785. Proceedings pending in High Court — 

Prohibition.]— Salvage services wore rendered by a 
Liverpool t ug to a Spanish vessel of the value; of 
4230,(100, A a sum of £3,500 was awarded. The mate 
of t/he tug bi-ought an action in the Ct, of Passage for 
apportionment of the salvage award. On motion 
by owncTs of the tug, pltfs. in a salvage action 
in tlu; Admhy. Div., to restrain the proceedings 
in the Cl. of Passage: — Held : (1) a judge of the 

' Admlty. I )iv. has power to grant a prohibition with 
referenV<‘ to a matter pending before an inferior ct. ; 
(2) lie has pow<;r to issue an injunction to a party 
proceeding in an inferior ct, to restrain Mm from 
going on with such pro(;eedings. — The Teresa 
(1891), 71 L. T. 342 ; 7 Asp. M. L. C. 505 ; sub nom. 
The Theresa, 11 R. 081, D. C. 

1786. Rules — Summary Judgment — Ultra 
vires.] — An action m mn b^ing Drought in the (’t, 
of Passage to recover a sum of money as wag(‘S 
due to seamen, pltfs. took out a summons in the 
above cl. calling upon defts. to show cause why 
they (pltfs.) should not sign final judgment for the 
amount- claimed A costs. Tiie deputy registrar 
made a decree that defts. should pay £22 Os. lOd. A 
costs under an “ order ” made hy the assessor or 
judge of 1 h(* ct. on Eeb. 19, 1882. This “ order'* pur- 
ported to apply a procedure similar to that under 
R. S. O.. O. 1 4, to Admlty. a(;tions in rem or in per- 
sonnin^ luought in the Ct. of l^assage to recover a 

I debt- or li<iuidated demand in money, A to enable a 
pltf., on showing that there was no defence to t he 
action, to enter up judgment or decree for the 
amoimt indoi*sed on the writ, together with interest 
, (if any) A costs. No affidavit of merits was put in 
I by defts., but they objected to the jurisdiction of 
! the Ct. of Passage to make the “order": On 
j an application by defts. for a writ of prohibition : 

, — Held : ( 1 ) the “ order " made by the assessor or 
judge of the Ct. of Passage was ultra vires, neither 
I Cty. Cts. Admlty. Jurisdiction Act, 1808 (c. 7 1 ), nor 
I the Amendment Act of 1869 (c, 51), giving such 
power; (2) the registrar had no jiuisdiction to 
make tiie decree. — Fellows v. The Lord Stanley 
(Owners), [1893] 1 Q. B. 98 ; 07 L. T. 857 ; 41 
W. R. 253 ; 9 T. L. R. 79 ; 37 Sol. Jo. 83 ; 7 Asp. 
M, L. C. 208 ; 6 R. 116, D. C. 

Sec, now, Liverpool Court of Passage Act, 1893 
(c. 37). 

1787. Appeals — ^Extension ol time.] — Cty. Cts. 
Act, 1875 (c. 50), s. 0, provides an alternative mode 
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of appeal by way of motion, but does not supersede 
the old practice with regard to appeals from in- 
ferior cts. having Admlty. jurisdiction. The pro- 
visions of the Act of 1868, relating to appeals 
from the Ct, of Passage, are still in force, & the 
discretionary power of the ct. to allow an appeal 
after the time for such appeal has expired remains. 
--The Humber (1883), 9 P. D. 12 ; 53 L. J. P. 7 : 
49L.T.604; 32 W. K. 664. 

Annoiation : — Refd. Tho Tynwald, [1895] p. 142, D. C. 

* '*^'‘** court.}— From the decision 

of the Ct. of Passage in an Admlty. cause an 
appeal lies to the Admlty. (^t. — T he Dowse, Nos. 
649, 1737, ante. 

For full amifl., sees. C. No. 1737, ante. 

1789. ,] — The appeal from the Ct. of 

Passage in actions brought under the ct.’s Admlty. 
jurisdiction lies to the Div. Ct. of tho Probate, 
Divorce, & Admlty. Div., & not to tho Ct. of 
Appeal.— T he Wild Rose & The J. M. Stubbs 
( 19l5), 85 L. J. P. 17 ; 32 T. L. R. 164. 

1790. Rules regulating— Security for costs.] 

—An appeal from an order made by the Ct. of 
1 as.sage in an Admlty. cause is subject to the 
same rules as an appeal from a cty. ct. in an 
Admlty. cause. Secuiiiy for costs must be given 
before lodging tho instrument of appeal, otherwise 
the appeal camiot be entortaiiK^d. — T he (tIanqes 

3^’* 12 ; 4 Asp. M. L. C. 

417, C. A. 

Annotalion : — Apld. Tracey r. Pretly, [1‘Klll I K. B. Ml. 


1792. Limits ot Jurisdiction— Private rights.]— 

Since the Union of England & Scotland the juris- 
diction of the Admlty. Cts. in Scotland is restricted 
to matters relative to private rights wluch may 
arise there. — Jackson v. Monro (1779), 2 Pro. 
Pari. Cas 411 ; 1 E. R. 1031. 

1793* Law administered — British law — Not Scot-^ 
tish.] — Prom the earliest times the cts. of Scot- 
land exercising jurisdiction in Admlty. causes have 
disregarded the mimicipal rules of Scottish law & 
have invaiiably professed to administer the law 
ou customs of tho sea generally prevaihng among, 
maritime States. In later times, with the growth 
of British shipping, the Admlty. law of England 
has gradually acquired predominance, & resort has 
seldom been had to the laws of other Stetes for tho 
guidance of tho cts. Thti law administered in 
English & Scottish Admlty. Cts. is tho same 
the maritime code which ought to preva 1 in ’ oth 
countries being neither English nor Scottish, but 
British law. There may be conflicting decisions in 
tho cts. of both countries, &- a Scottish Admlty. (’t. 
is no less free to examine the mor.ts of an English 
authority than an I^nglish ct. is to estimate tho 
value of a Scottish decision, ifc to accept or reject 
it according te its own view of the law maritime. 
But it do(^s not follow that the law either is or 
ought to be different in the two countries (L<)R1> 
Watson ).— Currie r. M’Knioht, [1397] A. C. 97 ; 
06 L. J. P. a 19 ; 75 L. T. 457 ; 13 T. L. R. 33 ; 8 
Asp. M. L. C. 193. H. L. S. C. Nos. 31, 54, ante. 

Annotations : — Refd. Thu Blalrmoro, 1 1 898 1 A. ( 593. Hentd. 

Tho Uipoii (niy, 118971 P. 320; Thu Veritas. 11901) P. 

304 ; Tho Burns, 11907) P. 137, C. A. 


SECT. 5.— ADMIRALTY COURTS IN SCOTLAND. 

1791 . Extent of Jurisdiction— Wider than In Eng- 

* jurisdiction exercised by Admlty. Cts. 

in England & Scotland has never been precisely 
co-extensive. In Scotland thcj Admiral’s juiisdic- 
tion, though cumulative ^^ith that of the Ct. of 
Session, extended to all questions arising in 
regard to policies of maritime insurance & had 
also been extended by long possession to the right 
of cognisance in bills of exchange & other mercan- 
tile Questions which were in no sense maritime. 
In England, policies of marine iitsurance were 
regarded simply tui matters of mercantile contract, 
& actions brought upon them belonged to tho 
jurisdiction, not of the Admlty., but of the coin- 
Watson), — The Bi^airmore, 
[1898] A. C. 593 ; 67 L. J. P. C. 96 ; 79 L. T. 217 ; 

513 ; 4 Asp. M. L. C. 429 ; 3 Com. Cas. 

.241 , H. Ld, 

For full anus., see I.nsi;kan»'k. 


Sect. 0. -ADMIRALTY COURTS IN IRELAND. 

See cases, infra. 


Sect. 7.— COLONIAL COURTS OF ADMIRALTY 
AND VICE-ADMIRALTY COURTS. 

Sub-sect. 1. — In General. 

1794. Jurisdiction — That of Admiralty Court be-^ 
fore 1 840. J— Vice- Admlty, Cts. abroad have only 
the ordinary jurisdiction exercised by the Admlty. ^ 
Ct. before the jiassing of Admlty. Ct. Act, 1840 
(c. 65) ; they cannot try causes of title to ships. — 
The Austilvlia (1859), Sw. 480 ; 7 W. R. 718, R C. 

1795. Wages of master.] -The Vice- Admlty. 

Cts. in the colonies exorcise the same jurisdiction as, 
the Admlty. Ct., with one exception, namely, where 


part V. SECT. 6. 

a. Arrestment to found jurisdiction.] — 
ArreKtments jurisdictionis fundundw 
causa used, & action raised, at the 
instance of an American, his attorney 
resident in En^dand & a Scotch maiida- 
torv, appointed by the attorney : — 
Held: the proecodintrs were 'well 
taken, & objection that they wei*e inept 
for want of a mandatory duly appointed 
by the principal purnuer should he 
repelled.— Knight v. Fkeeto (18G3), 
2 M. 386.— SCOT. 

PART V. SECT. 6. 

b. Effect of proceedings in English 
Court of Admiralty.] — A vessel on a 
voyage to L. wa« arrested at Q., at the 
instance of pltf., for necc^sarlcB supplied 
to her. Ball was procured by the assig- 
nees of a bottomry bond upon the ship, 


freight, & cargo, given on the voyage, 
& payable twenty days after her 
arrival at tho port of discharge, & tho 
vessel jiroceuded to L., where sho was 
arrested in a cause of wages, & again 
arrcKtcd by warrant of the Eiiglisli 
Admlty. Ct. in a cause of uetsessaries, 
institutvcd by pltf., in respect of somo 
claim as that on which the arrest at 
y. was founded. The vessel was siib- 
scquently sold under an order of the 
Admlty. Ct. in England, made at tlie 
suit of tho assignoes as bondliolders, but 
a considerable sum remained due to 
them. Decree had iio< Is^en obtained in 
tho suits in Euglam’ Pltf. proceeded 
with his suit In Ireland & obtained a 
decree for tho amount of necessaries & 
costs. Pltf. instituted a motion for an 
order for a monition against tl»e ball to 
compel the payment by them of the 
damages & costs : — Held : the motion 


should he granted. Scrnhlc : a cause 
instituted in tho Irish Admlty. Ct. will 
not be superseded or Hiispended by pro-' 
rrMHiiiiiFK subsequently taken In the 

.. Admlty. Ct,. — T he Onwaiu> 

(1872), G 1. L. T. 150.— IR. 

PART V. SECT. 7, SUB-SECT. 1 . 

0 . Jurisdiction — Vice • Admiralty 
Courts — Colonial A cts. J — A n act lou 
brought imder Navigation Law Amend- 
ment Act, 1881 (No. 0), s. 7, cannot 
be brought in Vice-Admlty„ but sliull 
bo tried before the Chief Justiue, or a 
deputy judge appointed liy liim, sitting 
os in Vice-Admlty. The jurisdiction 
of the Vice-Admlty. Ct. having b<*en 
detemiinud by an Imperial Act, t.e., 
Vhie-Admlty. Cts. Act, 18G3 (c. 24),. 
cannot l»c extended by a Colonial Act. — 
Auhtiiai.ian Banking Co. v. Burnw. 
(1889), 10 N. S. W. 214 AUS. 
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Admiralty. 


Sect, 7 .' — Cohnial Courts of Admiralty & Vice- 
Admir alty C(mrU^:^ Sub-aects. 1 <fc2.j 

particxilar i)owerB are conferred upon the Admlty. 
Ot. by name Sc not upon the Vice-Admlty. (H-s. 

M. 8. Act, 1854 (c. 104), applies to Vice- Admlty. 
Cts. Sc confers on them jurisdiction in cases of a 
master’s wages. No distinction is to be drawn in 
this resj)ect between colonies acquired by conquest 
& settled colonies. — The Rajah of Cochin (1859), 
8w. 473. 

1796. Wages of seamen.] — By an Order in 

Council, passed in pursuance of 2 Will 4, c. .51, the 
Vico- Admlty. Ct. has jurisdiction to entertain a suit 
brought by any number of seamen, not exceeding 
six, to recover their wages. M.8. Act. 1854 (c. 104), 
8. 1 89, docs not take away such right of suit so long 
as the total aggregate amount claimed by such 
seamen exceeds £50. 

Where, in a suit brought by six seamen in the 
Vice-Admlty. Ct., the judge found that a total 
amount of £203 19a. 8d. was due to them, partly for 
wages Sc yiartly for wrongful dismissal, but that the 
amount due t/O each was less than £50 i—Held : (1) 
the judge was wrong in disiriissing the suit for want 
of jurisdiction ; (2) a decree for £203 19a. Hd. should 
be made.— The Fkkhet (1883), 8 A])p. Cas. 329 ; 
62 L. J. V. 0. 51 ; 48 L. T. 915 ; 31 W. R. 869 ; 5 
Asp. M. L. 0. 94, P. C. 

1797. Sale of ship — Under order of court — In- 
valid where unnecessary.]— The Vice-Admlty. Cts. 
abroad have no authority, upon th(‘ mere petition 
of the master of a ship bound on a for(;ign voyage, 
to dt»crt*e the sale of such ship, rcqiorted upon survey 
to be seaworthy, or repairable so as to carry the 
cargo to its ]>lace of d('stination but at an expense 
exceeding the value of tlie ship when repaired. — 
REn3 V, Dauby (1898), lo East, 143 ; 103 E. R. 730. 

-Distd. Idh* r. Uoyal Kxcslmiigc Ahhoo. (IslJ)), 

S raunt. TAri. Folld. (’niiiuin r. (1823), 1 HitiR. 

243; MorrlH v. UobiiiHdn (l82t), 3 J3. & (;. 19(5. Consd. 

2; C^40), 7 M. A: W. 322 ; The Oiilliarina 

(1S,)J), 17 li. r. (). S. 43; Th«‘ St*KT<'(lo, oihcrwiHe Kliza 
A' R®fd. Hunter r. J'rliiHep 

( 808) lU kuHt. 378 ; Thoiuiisoii r. Louko (181.5), t Madd 
3i) ; rn*em'iii r. Kant India (^o. (182«). Ct B. Aid. (>17 • 
Uobortson v. Clarke (1821). 1 IUiik". 415. 

1798. Sale of cargo — Under order of court — In- ^ 
valid where unnecessary.]— Tlie master of a ship 
winch was injured by perils of tlie sea put into the 
IVlc'iuritius, A tliere abandoned ship Sc c^argo, which 
were a.ft<*rward.s sold under an ordcu* of the Vice- 
Admlty. (^t.. there* tV t he pTOe(*e(ls paid into that 
ct. The cargo \^'as not damaged or perishable^ nor 
was there any pressing necessity for the sah* of it. 
riu* owners of the cargo brought^ an action on the 
case against the ownei-s of the ship for wiongfuUy 
selling the cargo instead of carrying it to Ixjndon, 
according to their contract, with a count in trover, 

& recovered a general verdict for the value of the 
ship Sc freight, which was one-fifth of the value 
of the cargo. They also sent out a power of attor- 
ney to on agent at tlie Mauritius to procure from 
the Vice-Admlty Ct-. therc^ the proceeds of the sale 
which liad been paid in. The agent demanded 
them, but they had been previously remitted to 
the Admlty. (?t. in England. In an action for 
money had Sc received by the owners against the 
purchaser of the goods ,—Hvld ; ( I ) the master had 
not any authority to sell the cargo, although 
acting bond fide SC' under the order of the Vice- 
Admlty. Ot. ; (2) the rt*covory against the owners 
of the ship was no answer to the pi*esent action ; 
(3) the proceeds of sale at the Mauritius not 
having been paid when demanded, pltfs. were in 
the same situation as if no such demand had 
been paid, Sc entitled to recover the v^ue of the 
goods from deft. — Mobris v. Robinson (1824), 3 
B. Sc C. 196 ; 5 Dow. & Ry. K. B. 34 ; 107 E. R. 706. 
Annotations : — Apld. Kniffht v. Bejfh (182S). 1 Moo. & P. 528 • 

Valpy V. yandors (1848), 5 C. B. 88C. Contd. Rico I 


! V. Rood, [1900] 1 Q. B. 54, C. A. Refd. CammeJl v. Sewell 
(1860), 6 Jiir. N. 8. 918, Exch. Mentd. Brinsmead v. 
llarriHon (1871), h. H. 6 C. P. 584. 

1799. Revenue offences — If committed within ter- 
ritorial Jurisdiction.]— The Vice-Admlty. Cts. in the 
West Indies have no jurisdiction over offences 
committed against revenue laws out of their 
, respective islands. — T he Fabius (1800), 2 Oh. Rob. 
245. 

Annotation Refd. Tin; Arj-os, The Hewsons (1872), L. II. 

; 3 A. He K. 568. 


1800. 


-.] — In an appeal from the Vice- 


Admlty. Ct. of Jamaica in respect of proceedings 
' for an offence against the revenue laws, the juris- 
diction of that ct. was objected to as incompetent 
in proceedings for penalties under the Act ; but the 
sentence of the ct. below was affirmed, the juris- 
diction being thus upheld. — R. v, O’Hara (1819), 
unre ported, cited 1 Hag. Adm. 150. 

1 801 . Law applicable.] — A moiety of the property 
saved with costs is the maximum of remuneration 
that can be allowed to salvors ; this rule applies 
to Vice-Admlty. Cts. abroad. — T he Inca (1858), 
12 Moo. P. C. C. 180; Sw. 370; 14 E. R. 882, 
P. C. 

Annotations : Refd. Tli<* Woohiiii'r (1876). 1 V. D. 260, (J. A. 

Mentd. Tho (1875), L. H. 6 p. c. 468, 1 *. C. 

1802. Practice applicable.] — The usual practice 
in the AdmJty. Ct. as to i)roxi(.*s is for proctors to 
procetid without, the* exhioition of any pitixy until 
called upon to pniducc; it, tV: when they are called 
upon they satisfy the law by stating the names of 
the parties for wliom they appear. Ill the Vice- 
Admlty. Cts. proctors ar<* not bound to do more 

, than tills under the N ice- Admlty. Rules Sc Regu- 
lations, r. 40, unless upon a strict order of the ct*- 
Tiie Epxine ( 1871 ), L. R. 1 P. (\ 8 ; 8 Moo. P. C. C. 
N. S. 189 ; 41 L. .1. Adm. 17, 40 ; 25 L. T. 616 ; 

I 20 W. R. 501 ; 1 Asp. M. L. C. 155 ; 17 E. R. 283, 
P. C. S. C. No. 093, ante. 

1 803. Concurrent jurisdiction of Admiralty Court.] 
— The Admlty. Ct, of ICngland has concurrent 
Jurisdiction with Vice-Admlty. (Hs. abroad. — T he 
Peerless, Nos. 11, 02. 1 1 1 , 

For full mms., see S. No. Ill, ante. 

1804. Enforcement of decree— -Where Jurisdiction 
not exercised.] — The Admlty. Ct. declined on appli- 
cation of claimant. Sc without letters of request, 
to iii1.<*rfere to enforce a monition to compel ooedi- 
ence to a decree nuide many years before by a 
Vice-Admlty. ("t. for payment of a small sum as 
deiuuiT^e against a master who had ceased to 
be within the jurisdiction of the Vice-Admlty. Ct., 
Sc was resident in England. — I jA Madonna Della 
Lettera (1829), 2 Hag. Adm. 289. 

1806. Setting aside decree — Fraud.] — Fraud suffi- 
cient to set aside in thi* Admlty. C^. the decree of a 
competent Ct, of Vice-Admlty. must be fraud 
in procuring the decree. 

Suit betwi*en mtgees. of the vessel Sc subsequent 
purchaser. Replication by mtget\s. that a bottomry 
bond had been fraudulently executed by the 
co-operation of the bondholder Sc the master, with 
a view to a sale of the vessel under tho decree of 
a Vice-Admlty. Ct., Sc that these facts were fraudu- 
lently suppresseil from the ct. on the application 
for a decree of sale; — Semhle : (1) such facts, if 
proved, would be sufficient to invahdate the sale ; 
(2) in such circumstances a decree of sale fraudu- 
lently obtained in order to pay a valid bottomry 
bond would be invalid, — T he Justyn (1862), 

6 L. T. 553 ; 11 W. R. 44 ; 1 Mar. L. C. 225. 

1806. Funds transmitted from abroad — ^Payment 
out.] — Certain proceeds arising from the sale of a 
ship A: cargo at the Mauritius had been trans- 
mitted to the registry of the Admlty. Ct. for the 
sake of security by order of the Vice-Admlty. 
judge there. An application for payment out to 
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the consignees was granted with the consent of the 

? urchaser of the cargo. — T he Lady Banks (1824), 
Hag. Adm. 306. 

Ig 07 . Liability of Vice-Admiralty registrar.] 

— The registrar of a Vice-Admlty. Ct. is not respon- 
sibl j for money transmitted under proper precau- 
tions & in the usual course of business for the pur- 
pose of being invested in the funds, & afterwards 
lost by failure of the consignee. — The Pbjma Vera 
(1808), Edw 23. 

1808. Appeal — None, if court not duly appointed.] 

— The Admlty. Ot. cannot entertain an appeal 
from the sentence of a Vice-Admlty. Ct. not duly 
appointed. — The John (1814), 1 Dods. 380. 

1809. Leave refused.] — ^Petitioner, a mariner 

on board a ship, was wrecks near the Cape of Good 
Hope ; the crew succeeded in saving a great part 
of the cargo, most of the rigging, sails, & pro- 
visions, & the hull of the ship which were ulti- 
mately sold in the Vice-Admlty. Ct. A suit was 
instituted at the Cape, in which wages were pro- 
nounced due as far as freight had been received. 
Petitioner being deprived of relief, entered on 
board another ship & continued in her service ; the 
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owners of the wrecked vessel had refused payment 
of Ins wages. The petitioner eighteen months after- 
wards applied for leave to enter an appeal. The 
ground of the i>etition being that owing to son 
trifling informality in the proceedings of the pro- 
fessional persons employed by the mariners at the 
Cape, in not interposing an appeal, his only remedy 
was to apply to the Admlty. Ot. for its permission to 
appeal : — Held : the motion must be refused.— The 
Mary (1826), 2 Hag. Adrn. 26. 

1810. Desertion of appeal.]— An ac 


from the Vice-Admlty. Ct. at the Cape not being 
duly prosecuted, a motion that the ct. should pro- 
nounce the appeal to be deserted, & to condemn 
applts. in costs, was granted. — The Elizabeth 
(1824), 1 Hag. Adm. 226. 


Sub-sect. 2. — ^Admiralty Courts in Canada 
AND Newfoundland. 

1811. Jurisdiction — Wider in Canada & United 
States of America.] — Sewble .* the Admlty. juris- 


PART V. sect. 7, sub-sect. 2. 

a. Exchequer Court of CanadaA — 
Colonial C’ts. of Admlty. Act, 1890 
(c. 27), 88. 2, li, vcHt the jurisdiction 
of the Vice-Admlty. Cts. In any 
colonial Ct. of Admlty., & by Admlty. 
Act, 1891 (c. 29), the Parliument of 
Canada made the Kxch. Ct. the C't. of 
Admlty. for the Dominion. & by s. 9 
thereof coiiferrcfl upon the local jud^res 
in Admlty. all the powers of the judfro 
of the Exch. CJt. with respect to tiie 
Admlty. jurisdiction thereof. — II, v. Thic 
Annie Allen (1895), 5 Ex. C. 11. 144.— 
CAN. 

b. Extent of jurindict ion.]— Tho 

Exch. Ct. of Canada has, in Admlty., 
as larjro a jurisdiction as the lliprh Ct. 
of Admlty. — Cope v. The Haven (1905), 
9 Ex. C. 11. 404.— CAN. 

0 . j — The Exch, Ct. of 

(Canada was constituted by Exch. Ct. 
Act (c. 10) (Dominion) for the purpose 
of dealing: with jnatters In which the 
(Yown was conc(!rned (hh. 15 & 10), 
& has no general common law jurisdic- 
tion. It luis also under Colonial 
Cts. of Admlty. Act, 1890 (c. 27), & 
Admlty. Act, 1891 (e. 29) (Dominion), 
jurisdiction in Admlty., inclndiiuf its 
statutory extensions. — Bow, McLacii- 
LAN & Co., L td. v. TnKCUMOHUN,il909] 
A. C. 597; 101 L. T. 107; 2.0 T. L. K. 
833, P. C.— CAN. 

d. Power to suspend pro- 

ceedings.] — On motion by deft., made 
under Admlty. Ct. Act, 1801 (c. 10), 
H. 34, an order was made 8UsT)endinK 
tlic procecdinirs by the Cro\\Ti against 
deft, sliip for damajres for collision 
to a Canadian Government tupr, until 
the CYown had Riven security to 
answer a judgment in a crosB-catiso 
in personam by deft, against the master 
of the tug. On appeal : — Held : the 
above w^ct. is one which gives or defines 
the right under consideration, which is 
one of those more extensive powers 
conferred upon the High Ct. of Admlty. 
which it did not formerly possess. Sc 
therefore the Kxoh. CY. of Canada falls 
heir to the same jurisdiction. It Is 
no objection to the conferring of juris- 
diction that the statute which docs 
so at the same time denotes the mode 
of proceedings by which the legal right 
Is enforced ; & oven if tills opinion 
wore wrong, r. 228 would cover the 
case. Poyscr V. 3finor« (1881), 7 0. B. D. 
329 ; The Seringapatam (1848), 3 Win. 
Hob. 38 ; The Rovgemeni, rl893]P.275; 
The Charkieh (1873), L. R. 4 A. Sc. E. 
120; The Carnarvon Castle (1878), 38 
L. T. 736; The NewbaUle (1885), 10 
P. D. ,33, refd. — R. v. The Despatch, 
P. 188, a, ante.— CAN. 


e. Seaman's wages— Claim 

below $200.1 — In 1887 A. sold a vessel 
t.o IVI. & S. under an agreement that, tlie 
veasfjl was to remain in the name & 
und(T the control of A. until the pur- 
chase-money was fully paid. Sc that, in 
tlic event of the terms of the contract 
not, being performed by the vendee's, 
A. might take possession. Vendees 
having failed to perform tl»e terms of 
t he agreement,, A. resumed possession of 
the vessel. In an oedion in rent in the 
Exch. Ct. for wages due to a soaanan 
employed by vendees Sc which were 
earned during their possession of the 
vessel : — Held : ( 1 ) the amount of the 
claim being below $200, the Exch. 
(/t,. had no jurisdiction under Inland 
Waters Seamen’s Act, s. 2; (2) if sum- 
mary proceedings had been t,aken as 
provided by Inland Waters Seamen’s 
Act, a direction might have boon made 
to provide for the realisation of the 
seaman’s claim against the vessel. Sc 
she might hav<' boon tied up by tlic ct. 
on his showing that vendees who cm- 
]iloyed him were then the supposed 
owners of the vessel, & when the action 
was brought were InsolA’cnt within s. 34 
of the above Act. — T he .Iebhif. .Stewart j 
(1892), 3 Ex. C. H. 1:12.— CAN. 

f. j_\V hcn the I 

exceptions in Seamen’s Act, H. H. C’. 
c. 74, 8. 56, do not apply, the Excli. 
(Y., on it.s Admlty. side, has no juris- 
diotion to entertain a claim for seamen’s 
wagcjs under the amoimt of $200, 
earned on a ship ix'glstered in Canada. 
Admlty. Act, 1891 (c. 29), lieing a 
general law. Sc enacting general pro- 
visions as to jurisdiction, does not 
repeal by implication the si>cclal pro- 
visions of the above sect., limiting the 
jurisdiction of tlie ct. In proct'edlngs for 
seamen’s wages. The ct. has no juris- 
diction to entertain a claim for seamen’s 
wages under an amount of $200 eanicd 
on a sliip rcglst,ered in England, & to 
wliich M. S. Act, 1894 (c. 60), s. 165, 
applies, — G atnon v. The Havoy, Dion 
V. The Polino (1904), 26 C. L. T. 87 ; 

9 Ex. C. R. 238.— CAN. 

g. BoTid to minority owners 

for safe return of ship .] — Heater v. 
ANDE 1 U 30 N (1910), 13 Ex. C, R. 41. — 

CAN. 

h. Concurrent jurisdiction — 

Supreme Court of Ontario .] — Shipman 
V. PniN, p. 253,1, post. 

j. Supreme Court of North 

West Terriiories .] — Kelly v. Alaska 
Trading Co., p. 254, r, poet. 

k. Court of Equity — Extent of jurisdic- 
tion — SuU for account between co-owners.] 
— The jurisdiction of the Ct. of Eq. 


in a suit for acooiint between co-owners 
of a ship has not l>t*cu taken away by 
Admlty. Act, 1891 (c. 29), w'hlch con- 
fers a like jurisdiction upon the Exch. 
Ct. in Admlty, ; any discretion the Ct. 
of Eq. may have as to the exercise of Its 
jurisdiction must depend upon the oir- 
emnstaiHies of each suit. — Pknry r 
Hanson (1901), 21 C. L. T. .358.— CAN. 

1. Ontario — Supreme Court of — 
Cotmirrcnt jurisdiction -- Exchequer 
Court of Camula.] — By Judicature Act , 
U. S. O., 1897 (c. 51), H. 25, tlie (Jntario 
High Ct. was given all the jurisdiction 
of the c*ls. of common Iuav in England. 
Sc by 11. W. (>.. 1914 (o. 58), s. 3, the 
jurisdiction of the Ontario High CT, 
was vost/Cd in the Ontario Siiprome (M. 
Tbo Exch. Ct. hofs very wide jurisdiction 
umler Colonial <Ts. of Admlty. Art. 
1890 (c. 27), hut the jurisdiction is 
only oonourrent, & therefore tlie 
Supreme Ct. of Ontario has jurisdiction 
over all ousijs in negligence resulting in 
collision in inland waters. — Shipman v. 
PniN (1914), 31 O, L. 11.113; 60. W. N. 
73 ; 19 I). L. 11. 305 ; 7 O. W. N. 3.53 ; 
32 O. L. R. 329 ; 20 1). L. R. 690.— 
CAN. 


m. Marine Court of .] — THE Kate 

Moffatt, 15 C. L. J. 281.--^AN. 

n. . I — Britisli North America 

Act, 1867 (e. 3), s, 91, gives the Do- 
minion l*arllamcnt tlio (^xchisive legis- 
lative authority over all subjeida relating 
to navigation Sc pow'or to establish cte. 
of law ; Sc 40 Viet. c. 21 establishes 
the Maritime Ct. of Ontario with Juris- 
diction over all proeiHHlliigs iri rent or 
in personam with regard to navigation, 
shipping, etc., on any river within the 
Province.— 'ruE Pkton (1879), 4 

S. C. R. 648.— CAN. 


o. — l?e The Garland, 

Monaghan r, Horn, p. 2.54, x, post. 

p. Jurisdiction in rent — 

Hredge,] — The Nithkdalk, 15 C. L. J. 
268.— CAN. 

q. Sale of salved vessel — 

Rond fide jmrehaser — Destruction of 
lien.] — An action in rem against a tug 
was brought claiming $800 for salvage 
under an alleged agreement made in the 
lYo Vince of Ontario with the master of 
the tug at the time of the salvage 
services. Before action the tug was 
sold by the Q. Bank, under a mtge. 
hold by It, to a purohewer who. It was 
alleged, had notice of the claim for 
savage. The purchaser paid part oash 
Sc gave a mtge. on the vessel to the bank 
tor the balance which remained unpaid. 
Tlie action was not begun until after 
ninety days from the time when the 
alleged claim accrued. The purchaser 
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Admiralty. 


Sect 7 . — Colonial Cottris of Admiralty & Vice- 
Ad mira lty Cau rtH: Suh - aect a. 2, 3, 4 <fc 5. ] 

diction in the United States of America & in 
British North America is less rcistricted than that 
of the Admlty. Ct. in England. — ^The Royal 
Abcjh, Nob. 270, 278, 288, 291, ante. 

For full anuB.t sec S. C. No. 291, ante. 

1812. Right of appeal.] — Notwithstanding Cana- 
dian Supreme & Exchequer Cts. Act, 1876 (c. 2), 


8. 47, with respect to the finality of the judgments 
of the Supremo Cfc., an appeal lies as of right under 
Colonial Cts. of Admlty. Act, 1890 (c. 27),s. 6, from 
a judgment of the ct. when pronounced in an appeal 
thereto from a decree of the Colonial Ct. of Admlty. 
constituted in pursuance of, & exercising juris- 
diction under, the Act. — ^Richelieu & Ontakio 
Navigation Co. v. S.S. Cape Bbbton, [1907] 
A. C. 112 ; 76 L. J. P. C. 14 ; 95 L. T. 896 ; 23 
T. L. R. 185, P. C. 


claimed the benefit of Maritime (U. 
Act, U. 8. C., c. 137, B. 14 (5), re-onactM 
by Admlty. Act, 1891 (c. 29), 8. 3 (4), 
08 a bar to pltf . ’h claim : — Held : oh 
offolnHt o bona fide purehoHcr, pltf.’a 
claim (if any) woh barred, & the lien on 
the voHhOl (if any) dCHtroyed, even 
though the piirchuHcr bad actual notice 
of the claim at tlie time of or befor<j his 
purchoHc.- T«K J. Munuo Sc Thk 
Home Hule (1891), 4 Ex. C. K. 149. — 
CAN. 

r. North West Territories — Supreme. 
Court o/.l — Pltf. bronglit an action for 
w'agOH duo to iiim HH a Hoaman, Sc anked 
for an order declaring him entitled to a 
lien on tlie Hhip, Sc a receiver Sc injunc- 
tion order •.‘--Held : (1) tlic JuriKdiction 
conferred upon Uie Supremo ()t. of 
(he N<irt.h went TerritoricH by North 
WcHt TerritoricH Act. U. S. C., c. 60, 
H. 48, waH thal- UHCd, exenslHcd & en- 
joyed by the Huperior ct«. of law, or by 
the Ct. of Chancery or by th<» (Jt. of 
ITobate in England on .Inly 16, 1870, 
Sc the (It. of <.3ian(‘ery had con- 
current juriHdi<*tlon with tlie c:i. <d 
Admlty, at tluit date in cuhch of wage." 
creating liens ; (2) tlie order asked foi 
muHt b<» granted.— K ELI. Y r. Ai.ahka 


within Hcope of his jurisdiction, although 
■'10 should have proceeded erroneously ; i 
'2) the action must bo dismissed & 
iltf.’s remedy was to appeal to the High 
>t. of Admlty. in England or to the 
ITivy Council ; (,3) the judge’s right of 
receiving foes was ostablishod by an 
Immemorial usage Sc nothing but au 
Act of Furlianmnt could derogate from 
this usage. — W ilhon v. Keuii (1828), 
5tuart., 341. — CAN. 

w. Toronto — Admiralty District of — 
Transfer of acMon from one registry to 
another.] — J’ltf. applied to the local 
judge of the Admlty. District of 
Toronto for an order allowing him 1 a) 
remove tlie suit against a ship from the 
registry at Toronto to the registry at, 
Quolioc. The local judge hold he had 
no such jurisdiction. On appeal : — 
Held : under Admlty. Act, II. S. O., 1 900, 
e. 141, H. 19 (2), providing that “any 
party to a suit may, at any stage of such 
suit by leave of tiio ct., etc. . . . remove 
such suit pending in any registry to 
anotlier registry,*’ pltf. was entitled to 
remove the suit from tiie Toronto to 
t,ho IjuolM^c Hegistry. — Montoeal 
Tuanbi'outation Co. v. Norwalk 
(1908), 11 Ex. O. Jl. 321.— CAN. 


c. Timber cut on Crown 

lands — Action in rent by Crouni.] — On 
motion for a prohibition to the Vioe- 
Admlty. Ct. : — Held : that ct. had 
jurisdiction under 8 Goo. 1, c. 12, Sc 
2 Geo. 2, c. 35, to entertain a suit in 
rem, instituted by the Crown against 
pine timber seized as cut on Crown 
and without licence, & to proceed to 
idjudgo the forfeiture Sl condemnation 
thereof, although there liad botm no 
prosecution for the pecuniary penalties 
imposi^d by the Acts on persons cutting 
;)r carrying away same. A prohibition 
was accordingly refused. — U. v. One 
Hundred Sc Sixty-two Pieces of 
Timber (1839), Her. 1012] 410.— CAN. 

Action for compensation 
for salvage services.] — The Supreme Ct. 
will grant proliibition restraining the 
prosecution of a suit instituted in tht^ 
Vice- Admlty. Ct. for the recovery of 
a compensation for services rendered a 
vessel in distn'ss. — Gonard v. Drihcoll 
(1820), 1 Nfld. h. U. 201.— NFLD. 

0 ^ Services not strictly 

salvage.]" The Cohta IUca (1891), 3 
Ex. C. H. 23.- CAN. 

f . Contempt — Magistrate. 1 


MlNINO Sc 'rUADINO Co. (1899), 4 

Terr. L. 11. 18.- CAN. 

8 . Manitoba - - A dm iralty jurisdiction 
in — Master's leuflrfs. I - The masi-er of u 
vessel registered at W. Sc f , rad lug upoi 
Lake Winnipeg had, in 1888, 1889, Sc 
1890, no lien upon Ihe vessel f(»r wages 
Aiarned by Idin us sueJi master, tluTC 
being no ot. in the Province of Manitolui 
In which It could have be(»n enforced , 
& it could not lie enhin^ed under 
(Colonial of Adiiilly, Act, 1890 

( 0 . 27), or Admlty. Aet, 1891 (e. 29). 
- llERAMAN r. The Auhoua (1893), 3 
Kx. (’. It. 228.- CAN. 

t. Quebec - AdmiraUu district of— 
Transfer of action Jor consolidation .] — 
Then' is at present ouly (uio registry 
in the Admlty. District of (^utdiee, k 
Admlty. Act,, 1891 (e. 29), us amended 
by 03 Sc 04 Viet, c, 46, s. 3 (now' II. S. C., 
1900, c. 141, H. 18 (2)), whlclj enact 
that when a suit has lieen instituted in 
Any registry no furtlior suit shall bo 
InstituU^d in rosped, of same matter in 
any other reiglstry of the ct., do not pre- 
vent an order for transfer of an aet, Ion 
for the purpose of consolidation from 
tlie Quebec Uoglstry t,o tlic olllee of tlic 
Deputy Kegistrar at, Montreal. The 
deputy judge has Jurisdiction equullv 
with the local judge in Admlty., in cases 
instituted within (iueboc Admlty. Dis- 
trict, to order consolidation of such 
oases for purposes of trial. — Douchaud 
V. Montreal Grain Elevator Co., 
Montreal grain Ei.kvatok (ki. v. 

(1900), 11 Ex. C. II. 220.— 

CAN. 

u, Court of King's Bench — 

Appelate jurisdiction.] — C\irtaln foes 
were paid by pltf. to deft, os judge of 
the Vioe-Admlty. Ct. In a suit pending 
liofore him for subtnw.tion of mariners’ 
w'ogos. Later pltf. brought an atJtion 
Against the judge to i^'covor liaek the 
fees paid to him, & oonU^stod deft.’s 
right to exact thorn : — Held : (1 ) the 
K. B. Ct. for the district of Queiiec had 
no appellate Jurisdiction over the dool- 
Bions of the Vico- Admlty. Sc could not 
try that which the Judge had done 


X. Vice- Admiralty Courts — Extent of 
jurisdiction.] — He. TiiE Garland, 
Monaoiian V. Horn (1881), 7 S. V. U. 
409. -CAN. 

y. .1 — Vicc-Admlty. ('is, 

Act, 1803 (c. 21), w'UH repealed by 
Colonial Ct.s. of Admlty. Aet, 1890 
(c,. 27), & tliat Act was given elTect to 
by Admlty. Aet. 1891 (e. 29). so that 
tlic jurisdiction of the High Ct. of 
Admlty. in England is in fort^c.— 
Hall v. The .Sk.awakd (1892), 3 Ex 
C. H. 208. -CAN. 

2 . Power of Dominion 

Parliament to extend .] — The Puriianu^nt 
of (Uinada has exclusive power to legis- 
late on the subject of Inland Itcvonue 

to declare in what ets. penalties 
for breaches of Dominion Inland 
lloventio Aet, 18(>7 (o. 8), can be pro- 
seiMitcd ; & in selecting the Vice- 

Admlty. Ct. as having jurisdiction in 
tlie Province of Nova Scotia it has not. 
exceeded Its pow’ors. Valin v. j/onyMruf \ 
(1870), 5 App. Cus. 115, folld.— 
A.-G. OF C.ANADA r. Flint 0884), 16 
S. C. R. 707 ; 4 (^art. 288.— CAN. 

a. .1— By British Nort.h 

America Aet, 1867 (o. 3), exclusive 
legislative authority extends to the 
Parliament of Canada with regard to 
navigation Sc slilpping within tiie H'lri- 
toriul limits of the Dominion ; as an 
incident to this pow'or the Cts. of Vico- 
Admlty. come under tlie control of 
t.Iie C'anadian I*urlinment, Sc under 
28 & 29 Viet. c. 63, any oolonial law 
repugnant to the proviHions of an Im- 
perial Act is valid only to the extent 
it is in agreement with the Imperial 
Act.— Toe Farkweu. (1881), 7 Q. L. 11. 
380 ; 2 Cart. 378.— CAN. 

b. Collision in harbour .] — 

Whore a collislun ooourrod Inside 
Halifax Harliour, Sc within the body of 
the county of Halifax : — Held : under 
Admlty. Ct. Act. 1861 (c. 10), Sc Vioe- 
Admlty. Cts. Act, 1863 ( 0 . 24). the ct. 
Iiad full jurisdiction in the matter. — 
The Wavelet (1867), Y. A. D. 34. — 
CAN. 


- A motion w'as made to the Vico- 
Admlty. Ct,. for an attachment to ismic 
against a juHtic,e for contempt of ct. 
on thtj ground that a seaman was at 
the time of his arrest the promoter in 
a cauHO before tlio ct. : — Held : the 
justices liad statutory powers to im- 
prison seamen for desertion. Sc though 
the Vice-Admlty. Ct. would protect its 
suitors cu7uIo vioratido el roieundo, 
it would not interfere with the autlio- 
rity of another tribunal ; Sc on the facts 
tlio party arrested was at the 
not attending tlie ct, in a suit there 

f lending, but wa.s attending his proctor 
or the purpose of bringing a suit. Sc 
the warrant of the justice w'as cxe- 
euU'd before the warrant issued from 
the Vice-Admlty. Ct., & the justice 
having been seized of tiie cause & the 
arrest having licen made before suit 
brought in the Vice-Admlty. Ct., the 
application must be rejeetod.— The Isa- 
bella (1837), 1 S.V. A.(LC.i:i4.— CAN. 

Jtulffc's right to fees.]- — 

WiTXoN r. IvKRR, p. 254, u, supra. 

h. Marshal — Appointment — En- 

rolmeni.] — The olHce of marshal of the 
Vicc-Admlty. Ct. is not in the grant 
of the Crown in its regal character. Sc 
cannot bo in the appointment of the 
Governor unless he holds a civil oeim- 
mission as Vice-Admiral. The title of 
an individual appointed to this office 
by the Governor, as the King’s repre- 
sentative, does not derive support from 
that recognition of him in that capacity 
by the Lords of Appeal Sc the High Ct. 
of Delegates. On the other hand, a 
person appointed to this by an 

Admlty. patent holds that office not 
from the period of his assuming the 
duties of it, but from the enrolment in 
the registrar’s office In liondon. — 
Stewart v. HurcraNO (1817), 1 Nfld. 
L. R. 58.— NFLD. 

j. Judge — Power to instruct parties .] — 
It is competent for a Judge of an 
Admlty. Ct. to indicate, ex officio, to 
the parties any views which may seem 
to have an Important bearing on their 
rights.— R. V. The Chesapeak (1864). 
1 Old. 797,— CAN. 
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Sub-sect. 3. — Coubts in Austraija 
AND New Zealand. 

See cases, infra. 


Sub-sect. 4. — Admiralty Courts in India. 

See cases, infra. 


Sub-sect. 5. — Admiralty Courts i:lsewhere 
AND Consular Courts. 

1813. Jurisdiction of Consular Court.] — The effect 
of 6 & 7 Viet. c. 94 is to make the jurisdiction of the 
British consular authority in the Ottoman Empire 
liable to be regulated by Order in Council ; & the 
Order in Council, Aug. 27, 1860, provides for the | 


exercise of such jurisdiction in suits between 
British subjects & the subjects of foreign States. 
The nature ^ extent of the consular jurisdiction 
must be solved by reference to usage. The Con- 
sular Ct. has exercised a customary jurisdiction in 
rent in cases of bottom^, whence the right to exer- 
cise a sinular jurisdiction in cases of collision may 
be inferred. The jurisdiction being in rem, the 
rules applying to actions in rent apply rather than 
the rules of the English common law in personal 
actions ; & if both parties are to blame for a colli- 
sion, the damages ought to be divided. The Order 
in Council, Jan. 9, 1863, confirms rather than con- 
fers the Admlty. jurisdiction of the Consular Ct. — 
The Laconia (1863), Brown. & Lush. 117; 2 Moo. 
P. C. C. N. S. 101 ; 3 New Rep. 219 ; 33 L. J. P. M. 
& A. 11 ; 9 L. T. 37 ; 9 .Tur. N. 8. 1160 ; 12 W. R. 
90; IMar.L. C.378.P. C. 

Anno1ation» : — Rcfd. Tho Brothers v, Tho Finga.! (1809), 21 

L. T. 021. Mentd. Measina w. Putrococohino (1872), L. R. 

4 P. C. 141 : The Vera Cruz (1881), 9 P. 1). 88. 


PART V. SECT. 7, SUB-SECT. 3. ] 

k. Jurisdiciion of Supreme Court — 
Salvage.] — 8hlppiiig& Heaiuen Act, 1903, 

«. 272, provides that actions for HalvaK'<5 
«hall be detennined by tho Siiprtiino 
Ct. ; but this moans tiio Supremo t^t. 
in its Admlty. jurisdiction ^ under 
the rules mado under V'ico- Admlty. Cts. 
Act, 1863 (0. 24). — Aorkue Sti<:am- 
ftiiip Co., Ltd. i\ CoIjONIal Sailtno 
♦Ship Co., Ltd. (No. 1) (1900), 20 
N. Z. L. n. 257.— N.Z. 

PART V. SECT. 7, SUB-SECT. 4. 

l. Practice apjjlicable — Supreme Court 
of Bomba]/. ]~ -The Bombay Charter, 
Dec., 1823, established tho Admlty. 
jurisdiction of tho Suproino Ct., “ as the 
same is used & exorcised in that part of 
Croat Britain called Enpland, toffother 
with all Sc siufcular tlmir incidents, 
emergent 8, & dopondoneies aiiiioxed & 
conrie.\(}d causes whatsoever ; Sc to 
proceed summarily thor(*iii with all 
poKslbl<i despateli, acconliiijr to tho 
ooiirso of our Admlty. In that part of 
Croat Britain culled Kn^dond ’’ : — 
field : the rules & practice of tlie lliKh 
Ct. of Admlty. in Euerland prevailed & 
Kovemod tho procoedinjrs in tho Supremo 
I’t. at Bombay in maritime causos. — 
IjOUORNAN V. JOOSJUn BlUTLLAinNA, 

The llYDROos (1851), 5 Moo. 1. A. 137. 

— IND. 

m. ,f urisdiction — High Court of Bom- 
day. 1— 'Admlty. Ct. Act, 1840 (c. 05), 
& Admlty. Ct. Act, 1801 (e. 10), do 
not oxt.end to India. The jurisdiction i 

if tho Illprh Ct. on its, Admlty. side is 
the aoiiic as that exercised in Die Ct. of \ 
Admlty. in Enjcland before the passing; I 
of the above Acts. — He The Asia 
Proceeds, Ex p. IIormasji (1808), b 
Bom. O. C. 04.— IND. 

n. 8, P. B\rdot V. The Augusta, 
ante. — IND. 

o. High Court of Bengal.]- 

Admlty. Ct. Act, 1861 (c. 10), & Vleo- 
Admlty. Cts. Art, 186,‘5 (c. 24), ext^Jiid 
to India. The Iliffh (’t., as const iliitod 
bj'^ the Charter of 1862, had not, by 
virtuo of Admlty. Ct. Act, 1861, or 
otherwise, any jurisdiction over claims 
for dleburscmenlH by the master. But 
after the passing: of the Charter of 
1805, Vice- Admlty. Cts. Act, 1863, 
applied to the UiKh Ct., as heitiff “ a 
Vioc-Admlty. Ct. established after 


tJie pussinff of that Act in a Britisl 
possession.” & the High (’t. had juris- 
diction, as a Vice-Admlty. Ct., to 
entertain tho claim of a master for 
W’ages & dishursements on liceoiuit of 
the ship. — He The Poktugat. (1870), 0 
B. L. H. 323.— IND. 

p. Charges of incompetenn/ or 

misromhirt against Board of Trade 
ccrli/irate holders.] — Tho pow<‘rs oon- 
feiT'ed on Cts. of Admlty. by Act IV. 
of 1 875, s. 5, of iiive.stigatiiig charges of 
incompetency or misconduct against 
holders of Board of Trade eertilieatea 
is totally distinct, from the p<»w’<T of 
inquiry into wrecks or ca.suallleM (ion- 
ierred on tribunals by same Act. In 
investigating charges of iiicomj*etenoy 
or iiiiscondiict umier the above seid. it 
is nf)t jK'ccssary, in order to give the 
ct. jurisdiction, t.liat such incompotone.y 
or mis<‘-ouduct should have occurred on 
or near the coasts of India. -He 'i’llE 
Ava & Brenhilda, Bengal Govt’. v. 
Wmrj’AUD (1879), 1. L. B. 5 (’ale. 4 53 ; 
5 C. L. B. 307.— IND. 

Objertioius — Application of 

Privy Council Hales.] -An Vice-Ad - 
mlty. cases, the etrect of appoHraucis 
the mode of objecting to jurisdiction Sc 
of questioning a pleading, are matters 
governed by a sidtled practice under t he 
Code of Civil Procedure. The Brivy 
C’ouTieil rules Issued under 2 3 Will. 4, 

c. 51, have no operation, except in case 
of suits in rent in which no appearanco 
Jias l»e<*n entered. Sc other matters to 
wlileli tho Code cannot be applied. - 
He The Fannie Skolfield (1889), 
1. L. li. 17 Calc. 337. -IND. 

PART V. SECT. 7, SUB-SE(JX. 6. 

r. South African Courts — Attachment 
ad fundandam iurisdiclioneni.] — Tlic 
Soutli African Cts. will not order tho 
arrest of goods of a pereyrinvs ad fun- 
damlam jurlsdictioneni at the suit of 
another peregrinus In resjject of a tort 
committed outride the Union. Tho 
British ship If. &the German ship A. 
collided oil the mouth of the Elbe, Sc 
the H. fmmdereil wltli all her cargo. 
The A. thereafter put into Durban, 
whereupon tho owners of tho IT. applied 
to tho Natal Provincial Division for 
tho arrest of the ship to found jurisdic- 
tion in an action they proposed to 
, institute against her owmers :~-/Idd : 
I no motion in ran und<T Colonial Cts. of 
' Ailrnlty, Act, 1890 (c. 27), would lie 


unless the ship were attached under the 
(iiscretlonjiry i>owxth conferrotl by 
M. S. Act, 1894 (o. OU), attachment ad 
fnn4tandam juruidirtiojtcm could not avail 
pltfs. for that purposi‘. — The IIumrkr 
(Owners) v. 'I he Answai.d (Owners) 
(1912), A. 1). 540 ; S, A. Jjaw Journal, 
vol. 30, Pt. II., ]). 212.— S. AF. 

s. Court u ilhoui British territory esta- 
blished tty treaty- - Supreme Court for 
China dV (htrca.\ — A ct. established by 
treaty in a place not w^i thin British terri- 
tory has no jurisdiction to adjudge a 
ship forfeited under M. S. .\ot, 1894 (e. 
00), K. 70.— The Maori King (Ownerh) 

Shanghai (Consul-General (1909), 
78 L. J. (P. C.) 138 ; 100 J,. T. 787 ; 25 
T. L. U. 545: 53 Sol. Jo. 519. P. O.— 
CHINA & COREA. 

t. Constant inoplr — Supreme Consular 
Court of —Lam applicable- Salvage. \~— 
In an action for salvage sor vices, a idea 
was put in (daimlng c^xclusivo jurisdic- 
tion for tiie Turkish auliiorities : — 
UeXd : the law administered in thi^ 
Constantinople Consular (!t. was t.hc 
law of Euglaml moditUMl by the custom 
of tho Levant, Sc tin* civil law', the 
Bhodiun law', & the laws of Oberon 
governed the English Admlty. Cts., Sc 
in (UTtaln cases thoct. was guided by 
principles whi<*h aJso guided Cts. of 
Admlty.— Hamilton v. Aquilina (1800), 
2 L. T. 90. CONSTANTINOPLE CON- 
SULAR CT. 

u. Practice applicable — 

Collision.] — Tho Constantinople .Sup- 
reme Consular Ct. being criHHtll.ul.Ou .. 
(Jt. of Vice-Admlty. by Order in Council 
of Nov. 20, 1801, 8. 41. tho only pro- 
cedure which can bo followed in it is 
tliat of tho High (Jt. of Admlty. in 
England. 

In a suit, for damage by collision, a 
shlj) w'as arrested whloli w'as In the course 
of a voyage with a cargo of corn on 
hoard:- — Held: (1) t,ho ship was not 
protecUed from the eirects of its own 
wrong because it had cargo on hoard, 
Sc as the law of England gave the 
remedy of arrest to pltf., the registrar 
of the ct,. liad no discrotionury pow'<»r to 
refuse tho warrant; (2) in oiiposltion 
I to the usual jjractice of the iligh (-t. 
{ of Admlty. in England, pltt. must 
give s<icurlty for defL.’s costs Sc the 
! Uamagfis arising from dotealion. — The 
1 Brotueum V. The Fingal (1869), 21 
L. T. 021. -CONSTANTINOPLE CON- 
SULAR CT. 
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ADMISSIONS. 

See Copyholds ; Criminal Law and Procedure ; Evidence ; Practice and Procedure. 


ADOPTION. 

See Infants and Children. 


ADULTERATION. 

See Food and Drugs. 


ADULTERY. 

See Husband and Wife. 


ADVANCEMENT. 

See Descent and Distribution ; Infants and Children ; Trusts and Trustees ; Wills. 


ADVERSE POSSESSION. 

See Beal Property and Chattels Beal. 


ADVERTISEMENTS. 

See Companies ; Contract ; Criminal Law and Procedure ; Trade Marks, Trade 

Names and Designs. 


ADVOWSON. 

See Ecclesiastical Law. 


AFFIDAVIT. 
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AFFILIATION. 
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AFFIRMATION. 
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Part I. — The Relation of Agency. 


1. In g^eneral.] — No one can become the ag<*nt 
of another pcr.son except by the will of that person. 
His will may bo manifested in writing, or orally, or 
simply by placing another in a situation in wmich, 
according to ordinary rules of law, or perhaps it 
would be more correct to say, according to the ordi- 
nary usages of mankind, that other is understood to 
represent & act for the person who has so placed 
him ; but in every case it is only by the will of the 
employer that an agency can be created (Lord 
(Jranwortu). — J*oLK V. Li!:A.SK (18(13), 33 L. J. Ch. 
155 ; 8 L. T. 645; 9 .Tur. N. S. S29, 11. L. 

2. *] — The word “ agency ” in its primd 

faeie sense seems to im[)ly the relation of princijml 
k agent, k not of vendor k purchaser; but tliere is 
no magic in the word “ agency.” It is oft€*n used 
in commercial matters where the real relationship is 
that of vendor & purchaser (.Tames, L..J .). — Jte 
Nevill, Ex p. White (1871), 6 Ch. App. 397 ; 40 
L. J. Bey. 73 ; 24 L. T. 45 ; 19 W. K. 488, C. A. ; 
affd, sub nom, Towle k Co. v. White (1873), 29 
L. T. 78, H. L. 

Annotaiions : — Consd. Smith, Ex p. Hrijrht (1879), 10 

( ;ii. D. 566, C. A. Befd. Re WatHon, Ex n, Atkins, (19041 
•2 K. B. 753, C. A. ; Gabriel r. Churchill A' Sim. 119141 1 
K. B. 449. Mentd. ftc Cheese boron M:h, Ex 2>. Bluokbiini 
(1871). L. K. 12 Eq. .358. 

3 . .] — Confidence in the particular person 

employed is at the root of the contract of agency 


(Tiiestgkr, L..I.). — De Bussche v, Alt (1878), 8 
Ch. J). 286 ; 47 L. J. Ch. 381 ; 38 L. T. 370 ; 3 
Asp. M. L. C. 584, C. A. 

Annotations: — Reid. The Fanny, The Mathilda 

L. T. 771. A. ; Powoll Sc Thomis r. .lones, 119051 
1 K. B. 11, C. A. Mentd. Re Popporell, v. 

Chamberlain (1879). 27 W. B. 410 ; Blake r. Gale (l»85 , 
31 Ch. I). 196 ; Moy<^rsteiii v. Eastern AKonoy Co. (1885), 
1 T. L. It. 595 ; AUeard v. Skinner (1887). 30 Ch. 1>- 
A. ; Northumberland v. Bowman (1887), 56 L. T. 773 ; 
Harris r. Fiat Motors (1906). 22 T. L. H. 556 ; Re Jolcey, 
.Tolceyr. Elliot, (1915J 2 Ch. 115, C. A. 


4 , .J — The relation of principal & agent 

requires the consensus of both parties (.James, L..I.), 
— Markwickv. Habdingiiam (1880), 15 Ch. J ). 339 ; 
43 L. T. 647; 29 W. R. 361, C. A. 


For full anus., see Limitation of actions. 

5. ,J — A person may use expressions calling 

himself an agent, but however true or applicable 
they may liave been in a pofiular sense, if in point of 
law k in their legal sense they are meaningless, they 
may be treated as .such. 

No word is more commonly k constantly abused 
than the word ” agent.” A person may be spoken 
of as an agent k no doubt in the popular sense of 
the word may properly be said to be an agent, al- 
though when it is attemiited to suggest that he is an 
agent under such circumstances as create the legal 
obligations attaching ^ agency that use of the 
word is only misleading (Lord Herschell)- — 


PART I. 

1 i. In general — Essential characterise 
tics .] — A person does not become the 
a^nt of another merely because he 
tnves him advice in matters of business. 
Tho essence of the matter is that the 
principal authorises the agent to repre- 
sent or act for the princip^ in brin^g 
him, or aid in bringing him, into con- 
tractual relation with a third person, 
that is to say, there must be a recogni- 
tion of the derivative authority of the 
agent. 

Pitt Jointly with U., a pleader, 
advanced money on insufficient secu- 
rity, but pltt knew & approved of the 


I security : — Held : pltf. was not entitled ; 

I to be recouped by II. for any loss, oven | 
; though ho might have obtained the i 
i advioe of R. as pleader. Dooby v. 

I Watsem (1888), 39 Ch. D. 179, cited.— 

I Mohbsh Chandra Bosa r. Radua 
Kisiiobe Bhattacharteb (1908), 12 
C. W. N. 28.— IND. 

1 6 i. Form of transaction imma- 

' terial.] — A. gave B. a general power of 
i attorney to enable B. to trade as a ; 
general dealer without a licence. B. 
thereafter became Insolvent, & his 
stock-in-trade was seized by deft, as j 
1 trustee of B.’s estate. A. claimed j 
; restoration of the goods ; Held : 


neither A. nor B. Intended to create the 
relation of principal & agent or to invest 

A. ^vith tho ownership of tho goods. 
SenMe : tho transaction betwwn A. & 

B. was void on the ground of illegality. 

Its object being to enable B. to trade 
without a licence, which was an onence 
forbidden by law. , ^ u 4 ^., 

No matter in what form such 
action is cast, the ct. '''91 biquiro Into 
tho real nature & the real 
the oontraoting parties, & will adjudi- 
cate accordingly .-rMAno*«D Abdi^- 

LAH 1*. Levy, H. A. L. K. (1916), C. P. D. 
302 .— AUS 
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Kennedy v. De Trapfobd, [1897] A. C. 180 ; 66 , 
L. J. Oh. 413 ; 76 L. T. 427 ; 45 W. R. 671, H. L. 

Annotaliona : — Mentd. Field t>. Dcbeature Oorpn. (1896), 1V5 1 
T. L. R. 469 ; Nutt v. Ba«ton, [1899] 1 Ch. 873 ; Re Blflfl, i 
Bi»st>.Bifl8,[l90312Ch.40,C. A. ; Griffith v. Owen, (1907 1 ! 

1 Ch. 195; Flower v, Pritchard (1908), 53 Sol. Jo. 178 ; : 
Blrkln V, Smith, 11909] 2 K. B. 112, O. A. 

6 . .] — An agent in the general sense of the j 

word is “ any person who happens to act on behalf 
of another*’ (Lord Alverstone, C.,).). — R. t>. 
Kane, |1901] 1 K. B. 472 ; 70 L. J. K. B. 143; 
84 L. T. 240 ; 65 J. P. 26 ; 17 T. L. U. 181 ; 
19 Cox, 0. C. 658, C. C. K. 

7. **Agency *’maybefliduclaryincharacter.]-'An i 
agent dealing with any property obtains no interest , 
liiruself in the subject-matter b<;yond liis rernunera- j 
tion ; he is dc'aling througlunit for another, & ' 
though he is not a trustee*, according to the strict | 
teciinical meaning of the word, he is quaffi a trustee ' 
for that particular transaction for which he is en- ! 
gaged (Lord Oottenham, (),). — Foley v. Hill | 
( 1848), 2 n. L. Cas. 28 ; 9 E. JL 1002. 

AiuioifUicmft : — CODtd. GlhHoji & Sturt, Re S(,. Alban’s 

Hank (1850), 16 L. T. O. S. 9.-5. Distd. Ponnoll v, Doflell 
(1853h 23 b. J. <>1i. 116. Consd. Padwirk v. Hurat (1854), 
2:< L. ,1. Ch. 667 ; Jackson v, (1S69), ft Jur. N. S. 970. 
Distd. St. Au»»yn v. Smarl (1H67), L. R. 6 Eq. 183. Consd. 
A. -11. V. Edmunds (1808), b. U. 0 Eq. 381 ; South Austra- 
lian liiHoti. V. Handidl (1809), 0 Moo. i*. C. C. N. S. 
341. 1». 0. Oonsd. & Apld. Burdick v. Garrick (1870), 

6 Ch. App. 233 ; Banner r. Berrldgc (1881), 18 Ch. 1). 
254. Distd. Re Tidd, Tidd v. OTcralf (1893), 02 L. J. (3i. 
915. Consd. lloyal IVink of Scotland v. Tottcnliom, 11894] 

2 Q. IJ. 716, C!. A. ; Re Derbyshire, Webb r. Derbyshire. 
11990] 1 Ch. 135 ; KerriKOii v. Olyn, IMillh, (hirrle (1911), 
81 Ti. J. K. lb 405, H. b. Reid, feed r. Heerc (1859), 33 
b. T. O. S. 26 ; Smith V. beveaux (1803), 2 De O. J. & 
Sm. 1 ; mil V. South ,StaflrordHhire Tly. <’o. (1805), 11 Jur. 
N. S. 192; Garnett v. MoKewuu (1872), 21 VV. H. 57 ; 
Summors v. City Bank (1874). L. U. 9 V. i\ ,580; Re 
Palmer, Ex p. Rlohdalc (1882), 19 Ch. I). 409, O. A.; 
MarU^n v. Hocke, Kyi on (1885), 53 b. T. 940, Mentd. 
Blower r. Blower (1858). 5, fur. N. S. 33; Moxon r. Hrijrht 
(1809), 4 C\\. App. 292 ; SenKram r. Tuck (1881), 41 
b. T. 800; Atkinson r. Provident Soeiety (1890), 2.'> 
Q. H. D. .377, C A. 

8. .]— Buhdd'K r. (lAHRK'K (1H70), 5 Ch. 

App. 233 ; 39 L. ,T. Cii. 369 ; 18 W. K. 387, C. A. 

9. Moline, / iV p. Dyster. No. 198, 

'post. 

For full atins., see S. C. No. lOvS, poi^t. 

10. .] — WmsoN V. Short (1848), 6 Hare, 

366 ; 17 L. J. Oh. 289 ; 12 Jur. 301 ; 67 E, R. 1207. 

11. J — Robinson v. Moixett, No. 317, post. 

For full nnns., see S. O. No, 317, po-s/. 


12. Agent distinguished from — ^Arbitrator .] — An 

indenture between H. A a ry . co., after reciting that 
the CO. was desirous of being supplied with 360,000 
ry. sleepers, & that H. was willing to supply them 
according to the terms of a specification & tender, 
contained a covenant bjr H. that he would supply 
the sleepers within the time specified ** as & wnen, 
A in such quantities, &> in such manner” as the 
engineer of the co., by order in writing, ” from time 
to time, or at any time within the period limited by 
the specification, should require.” The specifica- 
tion stated that the number of sleepers required 
was 350,000 ; & that one half would have to be 
delivered in 1847, & the remainder by Midsummer, 
1848. The deed also contained provisoes that the 
engineer might vary the times of delivery ; that 
the CO. should retain £2,000 in its hands as security 
for the performance of the contract, & should pay 
it over within 2 months after all the sleepers nad 
been delivered ; & that the contract might be put 
an end to in certain events : — Held : the engineer, 
as to matt(*rs in which he had a discretion, to 

varying the time of d(jlivcry of the sleepers, stood 
in the position of arbitrator between the parties ; 
as to giving the order for the delivery he was a mere 
agent of the co. — (Ireat Northern Ry. Co. r. 
Harrison (18,52), 12 C. B. 576 ; 22 L. T. 0. P. 49 ; 
19 L. T. (). S. 2.59 : 16 Jur. 565 ; 138 E. R. 1032, 
Ex. Oh. 

^miofafions Reid. Glenn v. beith (1853), 1 C. L. R. 569 ; 

M’lntvre v. Bclchor (1863), 14 O. B. N. S. 654 ; Clarke ?•. 

WatHon (1865), 18 C B. N. S. 278. 

13. .] — It is not uncommon fop a 

: i>erson, appoinled arbitral or, to consider himself 
! as agent for the person appointing him. How 
i that is so common 1 wonder; as it is against good 
1 faith (1 ^>rd Thurlow, (b). — C alcraft v. Roe- 
' BUCK (1790), 1 Ves. 221 ; 30 E. R. 311. 

14. Pappa V. Rose (1871), L. R. 7 

O. P. 525 ; 41 L. J. 0. P. 187 ; 27 L. T. 348 ; 20 
W. R. 784, Ex. Oh. 

15. .]- -Stevenson Watson (1879), 

1 C. P. D. 148 ; 48 L. J. 0. P. 318 ; 40 L. T. 485 ; 
27 W. 11. 682. 

16. — — .] — Chambers r. Goldthorpe, 

[1901] 1 K. B. 624 ; 70 L. J. K. B. 482 : 84 L. T. 
444 ; 49 W. K. 401. 

17. Bailee.] — A person who takes a furnished 

house is not an agent intrusted with the furnitiiie 
but a bailee (Martin, B.). — Sheppard (Shephard) 


a. Agent distinguished from i'ou' 
Signet — Use of words sole ngerU."\ 
— P., '* Hole aRont ” for hhIo of pltf-’n 
ale, Hhipped to him by pllf. in Soot- 
land. Hold a quantity in the ordinary 
oourHC of buslnoHH to doft., the Invoice 
bearliiK the words “ BouKht of P.,” & 
in the oornor “ uKeutii for A. A* C-o. ” : 
— Held: aocordlnjr to the UHawe of 
buHiiicss A; Uio prlnolple of eouvenienec, 
the relation between pltf. & P. was not 
that of principal & agent, but of con- 
signor & eonsigniM^. — A itkkn & Co. r. 
8 tk\vart & Co. (1887), 8 N. S. W. 279.— 
AUS. 

b. Debtor — Test of ageneg.] — The 

boat tost whether n person is an agent or 
only an ordinary debtor is to inquire 
whether It is his duty to keep inonej 
deposited with him so oar-marked that, 
In the event of ids death, it could be 
said, tlds is the depositor’s money, <»r 
was the ulloged tigent w’arrantcd by all 
the previous transaotions bot^veon th<* 
depositor & himself in receiving the 
money 5c treating hlniHclf merely as a 
debtor to the depositor to that amount. 
—Re N ANTES (1861), 1 \V. & W. 11.— 


0. Oranie* of option.] — An 

owner listed his propcTty with an agent 
for solo on certain terms, & then, 


without notice to the agent, gtwe au 
oplieu for sale to a third party. The 
latter, when the time for taking up the 
option arrived, had the property eon- 
veyod to a party originally found b> 
the agent. The purehuHse price was tlu' 
same in both cases : — Held : t here 
was no agency on the part of t he opt ion - 
U<dder, & his )>oHltioii uh purc'haser waN 
not affected by his selling to the pur- 
chaser with whom the agent wa> 
neg<^tlating. — ^W iiite v. Mayn\ui> A 
.STorKliAM(1910),15B. O. R. 340. -CAN. 

d. .] — ^ agreement (com- 

monly called an option), by whieii 
the mvnor of real osltite promises t o sell 
It to a party, at a stated price, within a 
stated delay enlarged by another 
promise within such onleirged delay, 
to sell to a third party at on advau<'ed 
price, th<* difforonoo to bo shared b< - 
tween the owner & the first promisee, 
but which is not carried out, does not 
create a relation of principal A. agent 
between the owmor & the first promisee 
that cutitlos the latter to a reward or 
oommissiou on a subsequent sale made 
by the fonner. — R eddy v. Ruthkrfokd 
( 1012), 43 Quo. S. C. 289.— CAN. 

•, Afa^ui^ of faint family | 

property ] — The manager of a joint ' 


fandly property i.s not the agent of Ibo 
uiembers of the family so as to make 
them liabUi to be sued us if they were 
bis principals ; and the residenoc within 
the jurisdiction of sucli a manager does 
not enable British Indian cts. to en- 
Coreo a foreign judgment obtaiiu'd 
against a member of the family. The 
relation of such persons rosombles that 
of trustee & cestui que trust ratlier than 
that of prinoiiml & agent.* — A nnama-Lai 
(’HETTY r. MiniXJUABA CHKTTY (1903), 
72 L. J. P. C. 89 ; 88 L. T. 712 ; I. L. R. 
26 Mad. 544 ; 7 C. W. N. 754.— IND. 

f. Owner— Vse of words ** sole 

agent.'"]~-Tltt., patentee of a lamp, 
appointed deft. ** sole agent for the 
sale," deft, to have the lamps manu- 
factured in England 5c imported into 
South Africa at his own risk 5C expense. 
The premises for the sale wore supplied 
by deft., who was assisted In eff^Ung 
.sales by pltf. ; & In clroulars approved 
by pltf. deft, was referred to as owner of 
the lumps imported : — Held : notwith- 
standing the use of the words “sole 
agent," the transaction constituted a 
joint enterprise, under which deft, was 
! owner, but was liabio to account to pltf. 
for a half -share of the i>roflts. — S hraber 
V. SniMWELL (1910), A. D. 157. — S. AF. 
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V. Union Bank of London (1802), 7 H. & N. 661 ; 
31 L. J. Ex. 154 ; 5 L. T. 757 ; 8 Jur. N. S. 265 ; 
10 W. B. 299 ; 158 B. If. 635. 

jnnokUiona: — ^Ezpld. Baines v, Swainson (1863), 4 B. & 8. 

270; Heyman u. Flewker (1863), 13 C. B. N. S. 619. 

Mentd.Citole i?. North-Western Bank (1875), L. R. 10 C. P. 

354 ; Cahn o. Pockett's Bristol Channel Steam Packet Co., 

[1899] 1 Q. B. 643, C. A. ; Oppenheimor v. Frazer & Wyatt, 

[19071 IK. B. 519. 

18. Banker.] — F oley v. Hill, No. 7, 

ante. 

For full antiB., fee S. C. No. 7, ante. 

SeCt further. Bankers ^ Banking. 

19. — Cestui que trust.] — Copyhold lands were | 
devised to pltfs. in trust for F. for life, but pltfs. 
were never admitted to the copyhold. At the time 
of testator’s death the lands were in the [lossession 
of deft., to whom F., with [iltfs.’ assent, afterwards 
re-let them in her own name. Pltfs. then pjave 
notice to deft, to pay the rent to them : — Held : 
(1 ) in lettinjjf the premises F. did not do .so as pltfs.’ j 
agent, but as being the person interested in the jiro- 1 
perty, & as having general management <& control | 
of it in her own hands ; (2) no contract could be ! 
implied between pltfs. & deft., there having been an i 
e^cisting contract between deft. F., & the occupa- | 
tion having been by permission of F. ; (3) an action | 
for use & occupation would not lie by pltfs. against ' 
deft. — Churchward & Blight v. Ford (1857), 2 i 
II. & N. 446 ; 26 L. J. Ex. 354 ; 5 W. K. 831 ; 157 ' 
E. R. 184. 

For full aiiiiH., see Landloud and Tknant. 

20. .] — A cestui que irusi is not the j 

agent of the trustee, even in the case of a bare 
trustee (Neville, J.). — Stait ??. Fenner, [1912] 

2 Ch. 504 ; 81 L. J. Ch. 710; 107 L. T. 120 ; 56 I 
Sol. Jo. 669. I 

For full aniiH., sec Sali-j ok Ti\Ni>. 

21. Director.] — A director of a co. is cer- 

tainly not a mere agent. It is liis duty, amonj^st ; 
otlier things, to protect the co. to enforce its | 
rights even against himself (Lin dj.ey, L..J .). — He \ 
Sharpe, He Bennett, Masonic (rKNioRAL Life 
Assurance Co. p. Sharpe, [1892) 1 Ch. 154; 61 
L. .T. Ch. 193 ; 65 L. T. 806 ; 40 W. R. 241 ; 36 
Sol. Jo. 151, 0. A. i 

For full unns., ace Cumi'aniks. ' 

22. .] — Although the directors of a co. 

are properly described as its agents & act as such , | 
there is a broad distinction of degree between them 
& ordinary agentsarising out of the fact that, so far ! 
as knowledge intention are concerned, the co. is 
an abstraction. Where directors actually [lerfonn ' 
their part in the management of the co. they are 
both the brains hands of the co. (Fletcher 
Moulton, L.J.). — Bath v. Standard Land Co., 
Ltd., [1911] 1 (^h. 618 ; 80 L. J.Ch.426 ; 104 L. T. 


867 ; 27 T. L. R. 393 ; 55 Sol. Jo. 482 ; 18 Mans. 
258, C. A. 

23. Managing committee.] — Themanag- 

ing committee of a projected ry. co. are, as w ell 
as the directors after its formation, not mere agents 
of shareholders, but their trustees, k liable to 
account as such. — Williams v. 1*aoe (1858), 24 
Beav. 654 ; 27 L. J. Ch. 425 ; 30 L. T. O. S. 360 ; 
4 Jur. N. S. 102 ; 53 E. R. 510. 

See, further. Companies. 

I 24. Independent contractor.] — Deft.,aland- 

I owner, contracted with a co. for drainage of his 
estate, & it was agreed that pltf. (his steward) 
should, at a fixed sum, execute the same as the co.’s 
agent. The sum agret'd upon had, after comple- 
tion of the w^orks, been paid by the co. to deft. 
Pltf. claimed from deft, the jirofits on the works, 
being the difference between what the works had 
cost out of pocket, what had been charged for 
them, on the ground that he was in the position of 
an ordinary contractor: — Held: (1) although on 
the face of the deeds executed pltf. appeared to be 
an ordinary contractor, in reality he acted solely as 
deft.’s agent, the arrangement being merely a con- 
trivance by the co. to allow a landowner to execute 
drainage works under superintendence of his own 
agent; (2) the claim could not be allowed. — 
W^ATERse. Shaftesbury (Earl) (1867), 2 Ch. App. 
231; 15L. T. 489; 1 5 W. R. 289, C. A. 

25 . One co-tenant acting in own right.] — 

Where one tenant in common of real estate was left 
by his co-tenant with the management of the pro- 
perty, & the mtgees. required him to i)ay over the 
rents to them in reduction of themtge. debt & pay- 
ment of interest in place of keeping them or [)ayiiig 
them to his co-owner: — Held: he neverthel^^ss 
collected these rents in his own right, & the right he 
had as owmer & not as agent of the mtgees.— 
Kennedy v. 1)k Trafford, No. 5, ante. 

Annoiafiona : — Re!d. Field v. Dobonturo Clorpn. (189C), 12 

T. L. JL 409. 

For full aniiK., ate S, No. 5, nnfe . 

25, Partner,] — ^A [irt^ insurance socit'ly 

being an unincor}»orated assocn. under its [)ower.‘^ 
entered into treaties with other cos., apj pointing 
them its agents in foreign lands, &: agreeing to 
accept & enter upon the risk of one-eighth of 
every fire insurance jiolicy of such cos. in force 
at the date of the treaty or effected or renewed 
after that date, & agreed to be on all risks 
simultaneously with the other cos., the other cos. 
agrt^eing to [lay a proportion of the preuiiurns, 20 
per cent, commission to bo allowed on such [ire- 
luiums to the agents for the expenses of conducting 
the agency. The fire assurance society having gone 
into liquidation, the chief clerk allow'cd the claim of 
another co. for sums due to it in resjiect of guaran- 
tee k, treaty business. On a summons by the 
liquidator to vary the certificate : — Held ; the 


26 i. — — Partner.] — Au offrocmeut 
by several persons stipulated that one of 
them should furnish the premises in 
which to carry on the business & capital 
for carrying on the business, & that 
ho should receive a stipulated sum 
annually for ids time & expenses, & the 
others stipulated sums together with a 
proportion of the net profits : — Held : 
this contract created a spocied agency, 
not a partnership, between the parties. 
—Munson v. Hall (1863), 10 Or. 61. — 
CAN. 

26 ii. .1 — Pltfs. agreed with 

B. that he should purchase & ship to 
pltfs. such lumber as they should direct 
— in consideration whereof pltfs. were 
to furnish B. with the necessary funds 
for purchasing, shipping, & other 
expenses connected therewith, & out 
of the profits when the lumber was sold 
to allow & pay to B. a percentage for 
ids services, &; to apply the romaliider 


of the profits iu payment, of It.’s prior 
indebtedness to pltfs. An execution 
creditor of B. seized the luinbt^r pur- 
chased by him : — I/elfl : (1 ) there not 
licing a community of profit & loss 
between pltfs. & B. there <-ould bo no 
partnership ; (2) B. was the mere 

agent of pltfs. — Glabk v. McKellak 
(1862), 12 a. P. 562.— CAN. 

26 IU. .1— Pltf. sold half his 

interest in certain land to deft., & they 
agreed to build houses thereon at their 
joint cost, raising the necessary money 
by mtge. & contiihuting the remainder 
in equal shares. Deft, collected the 
rents on their joint account, & out of 
them paid mtge. interest Sc outgoings, 
rendering accounts to pltf. In an action 
by pltf. alleging that deft, had not 
contributed his just share Sc had not 
properly accounted for rents : — Held : 
the accounts could not be gone into 
beyond six years from date of writ, as 


the dcaliugh did not constitute a 
partiuTsldp, the parties ticiug co< 
owners only, & in collecting the rents, 
paying outgoings, & rendering accounts, 
deft, hud acted as an ordinary agent Sc 
not as an express trustee. Burdick 
V. CJarrirk (1870), 5 Ch. App. 233 ; 
Luell V. Kennedy (1889), 14 App. Cas. 
437 ; Be Hindmarah (1860), 1 Dr. Sc 
Sin. 129 ; Wataon v. Woodman (1875), 
L. R. 20 Rq. 721 ; Friend v. Young^ 
[1897] 2 Ch. 421, cited.— Robs v. 
IlOTiERraoN (1904), 24 O. L. T. 228 ; 
7 O. L. U. 413 ; 30 W. R. 158, 513.— 
CAN. 

g. Pledgee .] — Where a power of 

sale over another’s mods is exercisable 
irrespective of any failun; to pay sums 
due by that other to the holder of the 
power, the latter Is an agent for sale 
Sc not a pledgee. — Mitchell v. Sykes. 
(1883), 4 O. K. 501.— CAN. 
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treaty agreements did not constitute an amalgama' reference to the above business, which he earned on 
tion between the contracting cos., nor a partnership for his special benefit, & an account of the moneys 
either inter se or as regarded third persons, but were paid in & drawn out was I'egularly kept. N. , J. & 
agreements of agency . — Re Norwich Equitabi.e Co. having executed a deed of arrangement with 
Assurance Society, Royal Insurance their creditors, at a time when the account of N . 
Co/s ClAJM (1887), ,57 L. T. 241 ; 3 T. L. R. 781. showed a balance of £2,03.5 U. 2d. in his favour, the 
Sect further. Partnership. account of N. with T. & Co. at that time showed a 

27 , ^rchaser.]— T. & Co. consigned goods balance in favour of T. & Co. of £2,035 11«. 8d. 

to N. at an invoice price. N. dealt with the goods T. & Co. sought to prove against the partnership 
as owner, & sold them at such prices & in such for the amount of this balance, as being trust 
manner as he thought fit. He sent regular monthly moneys held by N. as his trustee: — Held: the 
statements of the goods sold, & every month paid nature of the business carried on between T. & Co. 
the invoice price of the goods comprised in the pre- & N. was that of vendor & purchaser, & not 
vious monthly statement. N. was partner in a jirincipal k agent, k there was no trust, 
firm of N., J. & Co., k by arrangement with his A consignee who is at liberty, according to the 
partners used the partnershij) as his bankers in contract between him & his consignor, to sell at any 


27 i. l*urchuserA-~^. oousiffned 

goods to u CO. on terms they should re- 
main the property ot C., the oo. \mder- 
taking t-helr storuRc & not to stsll below 
cort-ain prices & to iUic-ount each year 
for the goods sold : — UeXd : tlie oo. was 
not a purchaser of the goods frojii 
C., but merely an agent to sell on 
liiM behalf. — Jte Ward, Farmkrh’ 
Assocn., Ltd. (1897), 15 N. Z L. U. 480. 
— N.Z. 

27 ii. .1 — I*ltf., a romniis- 

slon merchant, acting on a telegram 
from defis., dlHUllors, bought a cargo 
of com, which ho slxipped on a schooner, 
& drew on dofts. for the amount. Pltf. 
Insured the cargo in his own name. Il<* 
then transferred the draft to a bank 
8c protjured Its discount., indorsing the 
bill of lading to the bank & handing 
them the Insurance i»olley, those docu- 
montfl to bo rt»garded as collateral 
security. The baiik was instructed not 
to deliver tlio bill of lading until aftcT 
payment of the draft. On arrival it 
was found that, the corn was damaged, 
8c dofts. refused dclivoiy & declined 
to pay the draft. l*ltf. retired tin? 
draiE, 8c the corn was sold for tlie btwt 
irioo obtainable, 8c pltf. sued for the 
)alanco : — Held : the contracd was ont‘ 
of H^o 8c imrcdiase & not of agency. — 
<5oriiy V. Williams (1881), 7 S. O. K. 
470.-- CAN. 

27 ill. .1 — IL A' <L agreed 

that 11., Transvaal agent for certain 
Iwer syphons, sliould order one Uumired 
syplions from Oermany, (». to pay II. 
J4300 for such syphons & no more, & to 
allow Jl. to purclvose thiMU from him on 
arrival for iI425, & 11. to order the 
syidions in his own name & pay all 
charges. On arrival 11. was in any 
event to have the use ot t.ho syphons, 
8c no delivery to O. w»ia contemplated. 
In the event of II. purchasing, it was 
agreed that the ownership in the 
syphons should remain in tl. till the 
whole of the £425 had l>een paid by 
n. : — Held : under tills agreement, 11. 
was not O.’s agent t4) Imiiort but the 
pUPOhoHor of the syphons from the 
manufacturer, the arrangement b<'- 
twoou 11. A; G. iKJlug mendy an attempt 
to otfect n pledge, in t he guise of a sale, 
in favour of G. in security of an advauce 
of £300. — GR 088 e. Beok’h Trustee 
(1006). Transvaal Supremo Court, 167. 
—8. AP. 

87 iv. .1 — !>.. traveller of 

pltts., a carriage manufacturing co., 
having iMxm approached by the manager 
of W. Co. %vlt.h a view to the purchase 
of carriages, & having dixslinod the offer 
on the groimd that W. Co.’s credit was 
not sufflciently good, was taken by the 
latter’s manager to defts., who then 
signed a fniarant.oo addressed to pltfs. 
In the following terms : ** We hen* by 
oblige ourselves ... to the amount 
of 11,000 for purohasos they (W. Co.) 
may now make from you at any time.” 
Pltfs. then supplied W. Co. with 
carriages t^ the value of $1,824, subject 
to the condition that the title to the 
goods should not pass till they had been 
paid for. This amount being unpaid, 


pltfs, sued defts. on the guarantee : — 
Held: the contention that the trans- 
action was not a sale to W. Co., but an 
authority to them to sell as agents of 
pltfs., could not stand, liecansc W. Co. 
wore to soil for themselves & the pur- 
chase-money was to be thcii's. — E. N. 
Henry Co. v. Birmingham (1908), 
6 E. L. n, 386 ; (1909) 7 E. L. IL 163.— 
GAN. 

27 V. .1 — Pltfs. shipped ma- 

cliines t/O deft., oooompaniod by in- 
voices which contained an item “ to 
balance of account rendered ” followed 
by charges for now merchandise sold 
& giving credii for amounts received. 
They supplied deft, with a book of lien 
notes which stipulated that the goods 
should remain the property of pltfs. 
until paid for by purchasers, but no 
Instructions w'oro given as to selling 
price, nor did pltfs. receive information 
regarding sales made by deft. The lien 
notes were filled in by customers, & 
deft., after indorsing them, sent them 
to pltfs. for his credit. He also gave 
t.hem a promissory note for balance due 
from 1dm on his account, & had at 
times made payments in cash. Deft, 
had never made a charge for com- 
mission : — Held : the transactions re- 
presented genuine sales intended & 
expected to bo paid for by deft. — 
Bktiardson V, Kldridgf. (1908), 34 
Quo. S. C. 421.— CAN. 

27 vi. .1 — Pltfs., carriage 

monufooturers & sellers, desired 8., a 
manufacturers’ agent, to handle their 
goods, & arranged with him to *' cut 
out ” a rival firm for which S. acted 
as agent, 8c deal with pltfs. S. gave a 
signed order for some buggies, which 
provided that they w'oro to be paid for 
by draft & that the property was to 
remain in pltfs. until actually paid for. 
.S. sold two of the buggies to defts., 
who gave a draft & two other buggies 
in iiaymont, & shortly after the sale, 
pltfs. drew on S. for the amount of the 
Invoice. The draft was accepted, but 
not paid at maturity by S. S. had not 
handed over defts.’ note to pltfs. Pltfs. 
made a demand on S. for payment, who 
said he had no money, Sc that the buggies 
Avoro in possession of defts. On the day 
that the pltfs. made their demand on 
S., they appointed him their agent to 
sell, & agreed that the terms should 
apply to all goods sold & unsettled for, 
but tills arrangement did not include 
the buggies sold to defts. wlUch had 
been settled for: — HtM : the trans- , 
action between pltf. & S. was one of ! 
sale 8c not of agency. — Dominion j 
Carriagr Co. V, Wu^oN (1010), 17 i 
O. W. R. 363.— GAN. 

27 vli. .1 — In an action for 

price of goods supplied, the facts were 
that from the commencement ot the 
dealings piti. had sent to deft, every 
week an invoice for goods “ sold ” 
showing the price, 8c had kept an 
accurate account of the sales. Pltf. 
made no request for an aooount, but 
would not have oontinuod sending 
goods without receiving on aooount 
had he regarded deft, as an agent. 


I Deft, had kept no account of the 
I transckotionB for the purpose of his 
i oommission. Deft, had submitted a 
draft agency agreement to pltf., but 
pltf. did not agree to its terms 8c had 
refused to sign it : — Held : the oourse 
of the dealings showed the relation of 
' vendor & purchaser, 8c not that ot 
principal & agent. He Watson Co,, 
Ex p. Atkin Brothers, [1904] 2 K. B. 
753 ; Be Netrill, Ex p. White (1871), 
6 Ch. App. 397, apppvd. — Gallagher 
V, Freedman (1913), 23 W. L. R. 389 ; 
10 D. L. 11. 436.— GAN. 

27 viii. .] — Pltf. ordered a 

tractor from defts., sellers of agricultural 
. machinery, who were appointed agents 
by the manufacturers, & supplied by 
them with tractors at English prices. 

I Defts., 8c not their customers, were 
1 responsible for the purchase price, defts., 

I however, agreeing not to charge their 
I customers more than a certain price : — 

[ Held : relations between the manufac- 
turers & dofts. w'ere those of purchaser 
& seller & not of principal & agent.— - 
Seggik r, Philip Bror., a. A. L. R. 
(1916), C, P. D. 292.— AUS. 

27 ix. : .] — Manufacturers 

supplied goods to a retail firm under 
agreements in which the latter wore de- 
scribed as “stockists,” “ consignees ” 
& “ stockists or agQnts. ” The property 
in the goods was in remain in the manu- 
facturers till actually sold & paid for. 
The goods wore to be supplied at whole- 
sale prices, & tlie retailers wore to sell 
at prices fixed by the manufacturers 6c 
to got the difference between the 
wholesale & retail prices. The retailors 
sold the goods to their own eusiomors, 

I Sc debited them with the retail price in 
I their own books, & rendered accounts 
; to them in their own name. The cus- 
I tomors' names were not disclosed to 
' the manufacturers, & the retailers used 
, the money received for the goods for 
their ow'n purposes. The manufac- 
turers rendered aoemmts to the re- 
tailers showing the amoimts due in 
1 respect of goods supplied which were 
' settled by the retailers. The amounts 
i received by the retailers from their 
, customers were never appropriated in a 
separate account to the manufacturers. 

; The accounts rendered to their cus- 
I tomers by the retailers oontainod items 
j other than the manufacturers’ goods ; — 

I Held : the relation was that of seller 
I & buyer, not that of principal & del 
credere agent. — M icheun Tyre Co., 
Ltd. V. Maoparlane (Glasgow), Ltd. 
(1916), 2 S.L.T. 221 ; 64 So. L. R. 1 — 
SGOT. 

27 X. .] — ^A co-operative 

dairy oo. received butter-fat from sup- 
pliers to be manufactured into butter Sc 
cheese. The butter-fat went into bulk, 

: & the identity of each supplier's pro- 
1 perty was lost. The suppliers were 
, consulted each year as to the mode of 
; disposal of the batter & cheese, 8c, as 
' the oo. had deducted the cost of manu- 
i faoture according to a fixed scale, the 
I proceeds were divided prowrtlonately 
' among the suppliers: — Had: (1) the 
relation between tlio suppliers 8c the 
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price he likes & to receive payment at any time he | 
likes, but is bound, if he sell his goods, to pay the 
consignor for them at a fixed price & at a fixed time, ' 
is not a del credere agent, but a principal ; it is im- I 
material that the {larties designate their relation- 
ship by the term “agency’* (Mellish, L.J.)- — 
Towle (John) & Co. v. white (1873), 29 L. T. 
78 ; 21 W. R. 465, H. L. ; affg. 0 Ch. App. 397, C. A. 

AnnotcUiona : — IMstd. He Ghee8ebroiifi:h, £!x p. Blackburn 
(1871), L. R. 12 Ea. 858. Expld. Re Smith, Ex p. Bright 
(1879), 10 Ch. D. 566, C. A. Dittd. Gabriel «. ChurchUl & 
Sim, (1914] 1 K. B. 449. Retd. Re Wateon, Ex p. Atkin, 
11904J 2 K. B. 753. 0. A. 

28. ,] — The fact that the principal 

agrees to pay his agent for sale a commission vary- 
ing according to the amount of profit obtained by 
the sale, or depending upon the surplus which the 
agent can obtain over & above the price which will 
satisfy his principal, does not alter the nature of 
their relation & turn the agent into a purchaser. 
The fact that by the contract the agent guarantees 
all accounts shows that he is not the real purchaser, 
but a del credere agent. — Re Smith, Ex p. Bright 
<1879), 10 Oh. D. 566; 48 L. J. Bey. 81 ; 39 L. T. 
649 ; 27 W. R. 385, C. A. | 

Annotation: — Re!d. Re Watson, Ex p, Atkin, (1904] 2 | 
K. B. 753, 0. A. 

29. .]~-The bkpts. carried on business as 

Wast India agents, & sold goods upon commission. 
Ui)on the invitation of bkpts. appets., wholesale 
silversmiths, sent certain goods to bki)ts.’ office as 
samples, & the goods were to remain at appets.* 
risk. The usual i)ractice of bki)ts, was to introduce 
their customer to a])pcts., who supplied him with 
goods corresponding to the samples, but in cases of 
urgency bkpts. sold the samples themselves : — 
Held : the parties were not in fact vendors & pur- 
chasers, but princii>als agents . — Re Watson A 
Oo., Ex p. Atkin Brothrrs. [1904] 2 K. B. 753; 
73 L. J. K. B. 854 ; 91 L. T. 709; 20 T. L. K. 
727 ; 48 Sol. Jo. 073 ; 11 Mans. 250, 0. A. 

Annotations Apld. Re You ns:, Hamilton, Ex p. Carter, 
[1905] 2 K. B. 381. Reid. Holllushead v. Esran, [1913] 
A. O. 664. 

30. Servant,] — Prisoner, who kept a re- 

freshment house, was employed by the prose- 
cutors to get orders for their goods, collect the 
money A pay it over. He was paid by commission. 
He was to go about among farmers to get orders, 
but no definite time was to be spent in so doing. 
He was styled W them their agent for the t)arti- 
cular district. The prosecutors had a store at B., 
under control of prisoner, who sup])lied customers 
from the stores pursuant to orders he obtained. In 
order to obtain the security of a guarantee society i 
for prisoner’s conduct, A in compliance with their ! 
regulations, it was arranged that prosecutors should 
I>ay prisoner a salary of iil a year. Prisoner having 
got into arrear was treated by prosecutors as a 
debtor for the amount. Prisoner fraudulently 
a))propriated money which he received from cus- 


tomers A gave a false account : — Held : a convic- 
tion for embezzlement could not be sustained, as 
the above facts did not establish that prisoner was 
servant of prosecutors, their relation being rather 
that of agent A principal. — R. v. Walker (1858), 
Dears. A B. 600 ; 27 L. J. M. 0. 207 ; 31 L. T. O. S. 
137 ; 4 Jur. N. S. 465 ; 6 W. R. 505 ; 8 Cox, 
0. C. 1, 0. C. R. 

Annotation Polld. R. t>. Bowers (1866), L. R. 1 C. C. R. 41. 

See, further, Criminal Law A Procedure. 

31. .] — Where the person' employed to 

receive money is a clerk or servant, he must re- 
ceive it himself A must hand it over as he receives 
it. But where the authority given is to receive the 
money A then not to hand it over in specie but to 
pay over an equivalent sum, the case is very 
different. If a servant intrusted with his master’s 
money becomes bkpt, the money would not belong 
to his creditors. But where an attorney or com- 
mercial agent is employed to receive money to be 
paid over to his principal the next day, it would in 
the event of the bkpey. of the attorney or agent, 
whilst the money remained in his hands, form part 
of his general assets. Where the person to whom 
the money is paid stands in the relation of a clerk 
or servant, the payment to him, whether in cash or 
by a cheque which is afterwards paid, is a good pay- 
ment to the principal (Blackburn, ,1.). — Bridges 

, V. Garrett (1870), L. R. 5 O. P. 451 ; 39 L. J. C.P. 
251 ; 22 L. T. 448 ; 18 W. B. 815, Ex. Ch. 

Annotations: — Ezpld. A Distd. Pearson v. Sooit (1878), 9 

Oh. D. 198. Distd. CroHBley r. Mognlao, [1893] 1 Ch. 594 ; 

Pap^ V. Westacott, [1894] f Q. B. 272, C. A. ; The Nether - 

holme, Glen Holme, A llydal Holme (1895), 72 L. T. 79. 

C. A. PoUd. Walker v. Barker (1900), 16 T. L. II. 393. 

Re!d. Re Heath, Parker & Brett (1898), 43 Sol. Jo. 98, O. A. 

32. .] — The name of dofts., a Scotch 

[».rm of manufactui'ers, was put up outside M.’s 
office A the address of M.’s office was placed at tho. 
top of defts.’ notepaper as being the address of their 
London offices. M. was only employed by defts. as 
their agent for the special purpose of procuring A 
forwarding to them specifications A drawings as 
instructed by thoju from time to time ; they paid 
him no wages, nor any rent for his office ; they did 
not manufacture, or sell, or exhibit any goods at 
his office, A he had no authority to take orders for 
them : — Held : (1 ) M. was agent, A not servant, of 
defts. ; (2) defts. were not carrying on business at 
his office within R. S. C., O. 9, r. 6. — BailiJE 
Goodwin (1886), 33 Ch. D. 004 ; 55 L. J. Ch. 849 ; 
55 L. T. 56 ; 34 W. R. 787. 

AnnotatUm: — Reid- Wood v. Andorston Foundry Co. 

(1888). 4 T. L. R. 708; 8inj^lo(oii v, Roberts (1894), 70 

L. T. 687. 

See, further, Master A Servant. 

33. Stevedore.] — A ship was chartered by 

the owner to A. for a voyage with cargo to Port L. 
A back for a stipulated rate of freight ])er ton on 
the homeward cargo, — the cargo to be taken to A 
tendered alongside at the charterer’s risk A ex- 


CO. was that of principal A agent A not 
that of vendor A purohasor, A the 
property in the butter romainod in the 
suppliers. — Bku(’E r. Good, Good v , 
Bruce (1917), N. Z. L. K. 515.— N.Z. 

27 xi. Vse of words ** sole 

aoent."\ — A. agreed with a co. tliat ho 
should be Ite *' sole agent ” for tlic sale 
of oertain machines. The agreement 
provided that A. should sell twenty -five 
machines yearly A that, upon the deter- 
mination of the agency, he might collect 
on his own account all moneys duo in 
^speot of machines which he had sold. 
It was also provided that the price at 
which the machines should be invoiced 
to A. should bo £37 10s. net duty paid, 
o.i.f. Wellinifton, A should be paid for 
in cash against documents : — field : the 
relation was that of vendor A purchaser 


A uut tliut of principal A agent, A the 
00 . was liable for failure to supply 
maohinos during the ourrenoy of the 
amroemont. — Frasee-Hamsay (New 
Zealand), Ltd. v , Dk Rknzy (1913), 32 
N. Z. L. U. 553, C. A.— N.Z. 

80 i. Sermni,.] — A. luado an 

agreement appointing B. his solo agent 
for 3 years on a oom^ssioii A expenses 
basis. B. made secret profits out of the 
sales : — HeUi : A. was justified in re- 
voking the contract, as such an arrange- 
ment did not ooDstitute a hiring of 
services, but was a mandate rovooablo 
at any time without oauso or notice, 
subject to payment of damages.— H udon 
«. Cool (1912), 42 Qne, S. O. 228.— UAN. 

SO ii. .1 — An agreement 

wliereby the owner of property appoints 


1 another as Ids agent for a i>eriod of 
I throe years to effect the sale tliorcof 
in consideration of a commission A 
expenses is a contra^jt of agency A not 
a hiring of services. — Hudon v. Cool 
(1912), 42 Q. S. C. 228.— CAN. 

h. Vendor.] — Pltf. entered 

into a written agreement with B. 
supply him with logs. B. transferred 
his right to defts., who eutored into 
an agreement with pltf. to pay him the 
balance that rnlgiit be duo him by B. 
Pltf. A B. afterwards made u settlement 
without the knowledge of defts., on 
which a baianoe was struck in favour of 
pltf . ; — field : B. was not the agent {»f 
deft, for the purpose of tills sottlemont-. 
— Sutherland d. Qilmour (1846), 3 
Kerr, 105.— CAN. 



272 


Agency 


pense, the ship to be consigned to the charterer’s 
agents at ports of loading & discharge, & a steve- 
dote for the outward cargo to be appointed by the 
charterer, but to be paid by & to act under the 
captain’s orders. The charterer put up the ship as 
a general ship for Port L. k appomted a stevedore, j 
who with his men went on board for the purpose of t 
stowingthe vessel, in the usual course of his busi- ! 
ness, ^e master gave no orders to or in any way ! 
interfered with the stevedore, only looking into the | 
hold occasionally to see how the cargo was being 
stowed for the safety of the ship. Pltfs.’ agent 
arranged with the broker of the charterer for the 
freight &; carriage to Port L. of certain sugar- pans, 
& sent them alongside the* ship. Whilst the pans j 
were being hoisted on board from the lighter by the 
stevedore & his men, two of them were by their 
negligence damaged Held : in these circum- 
stances the stevedore was not the servant or agent 
of the master so as to render him responsible. — , 
Hlaikie (Blakie) V. Htembridoe (1859), 6 0. B. I 
N. S. 894 ; 29 L. J. C, P. 212 ; 2 L. T. 570 ; 6 .Tur. 
N. S. 825 ; 8 W. B. 239 ; 141 E. B. 703, Ex. Oh. 


In one sense they may be said to be agents of the 
owner ; but they are not in any sense his servants. 
They were not put in his place to do an act which 
he intended to do for himself. — Murray r. Currie 
(1870), L. JR. 0 0. P. 24. 

^ntto<ah'on« .‘—Diitd. Turner r. Great Eastern Ry. Co. (1875), 
33 L. T. 431. Apld.HaUr.Lece,ll904J2K. B. 602. 0. a! 
Beld. Walker v. Cr&bh (1916), 33 T. L. R. 119. Mentd. 
Rourkc r. White Mobs Colliery Co. (1876), 1 C. P. D. 656 ; 
Jones V. Liverpool Corpn. (1885), 14 Q. B. D. 890 ; Moore 
J. Palmer (1888), 2 T. h. r! 781,6. A. i Oldfield .. iPumlM, 
Withy & Ronaldeon (1893), 58 J. P. 162 . 

86. Tenant In common.]- — One tenant in 

common is not an agent for another (Brett, M.B.). 
— Leigh p. Diokeson (1884), 15 Q. B. D. 60; 54 
L. J. Q. B. 18 ; 62 L. T. 790 ; 33\V.R. 538, 0. A. 

Annotaiims : — Expld. Bonner v. Tottenham Sc Edmonton 
Permanent InvoBtment Bldpr. ISoc., 1899] 1 Q. B. 161. 
C. A. Consd. Re Couleon’e Trusts, Prichard e. Coul- 
_ - (i907), 97 L. T. 7.^4. Mentd. Re Jones, Farrington 
r. Forrt‘Ktcr, 0893] 2 Ch. 461; Re 
TiawlerlLrfi r. TyndHll (1896), 65 L. J. Ch. 654; Hill v. 
iliekin. (18971 2 Ch. 579 ; Kenrickr. Mounteteven (1899), 
48W. R. 141. 


Annoiaiions: — ^Distd.Baok r. Ford (1862), 13 C. B. N. S. 90. ' 
Expld. Roberts v. Bhaw (1863), 4 B. & S. 44. Difltd. ! 
The Ilcleno (1866), L. R. 1 P. C. 231, P. C. Polld. The 
Catharine Chalmers (1874), 32 L. T. 847. Mentd. Sande- 1 
man t>. Sourr (1866), L. R. 2 Q. B. 86 ; British Columbia & ' 
Vancouver’s Island Spar, Lumber & Saw Mill Co, v. 
Nottleship (1868), 37 L. J. C. P. 235. j 

34. .] — Stevedores are not servants of i 

the shipowner ; they are persons having a special 
employment, with entire control over the men em- 
ployed in the work of loading & unloading. They 
livo altogether independent of the master or owner. 


36. — Kennedy v. De Trafford, 

No. 5, ante. 

For full aniiB., see S. C. No. .5, an*c. 

Distinction between managing owner of ship 
& agent.] — See Shipping k Navigation. 

Distinction between party acting under deed 
of Inspectorship & agent.] — See Bankruptcy 
& Insolvency. 

Distinction between receiver & agent.]— 

Beceiveks. 


Part 11. — Competency of Parties.— Acts which can be done 

by an Agent. 


Six 1 . 1. -PRINCIPALS. 

Snn-siX’T. 1 . — Pjorsons incompetent to a(jt as 
Principals. 

Alien enemy ] — See Aliens. 

Convict.] — See Criminal Law & Procedure. 


SuB-siocT. 2 . — Persons with Limited Capacity 
to act as PlUN(XrAL8. 

Company.] — See Companies. 

Corporation.] — See Corporations. 

Drunkard.] — See Contra ct. 

Infant.]— Inb'ants & Children. 

Lunatic.] — See Lunatics & Persons of Un- 
sound Mind. 

Married woman.] — See Husband & Wife. 

Sub-sect. 3. — Other Persons. 

A. General Rule. 

87. A person may do by an agent what he can do 
himself.]— Whatever a person who is sui juris can do 
personally he can do through his agent. No doubt 
there are some exceptions (Stirling, L.J.). — 
Bevan V. Webb, [1901] 2 Ch. 59 ; 70 L. J. Ch. 
536; 84 L. T. 609; 49 W. B. 648; 17 T. L. R. 
440 ; 46 Sol. Jo. 465, C. A. 

Annolaiitm t — FoUd. Norcy t>. Keep, (1909) 1 Ch. 661. 


38. .] — If a copyholder may surrender his 

j estate in ct. by general custom of tlie realm, which 

is the common law, from thence it follows that he 
‘ may do it by attorm^y as a thing incident by the 
common law. — Combes’ Case, No. 42, pod/. 

Annotation: — Reid. Compton r. ColliiLsoii (1790), 1 Ily. Bl. 
334. 

For full nuns., see B. C. No. 42, post. 

39. .] — At common law where a person 

authorises another to sign for him, the signature of 
the person so signing is the signature of the person 
authorising (Blackburn, J.). — H. v. Kent .U. 
(1873), L. R. 8 Q. B. 305; 42 L. J. M. 0. 112; 
37 J, P. 644 ; 21 W. R. 635. 

Annotatione : — Distd. Wlleon v. Wallanl (1880), 6 Ex. D. 155. 
COQMt. Re WhlUey Partners (1886), 32 Ch. D. 337, C. A. 
FoUd. Fr^oe v. Dutton, (1891] 2 Q. B. 208. Reid. De 
Beauvais r. (Ireen (1906), 22 T. L. R. 816. 

40. .] — Permission accorded to a specified 

person to do an act is primd facie accorded to him or 
his agents (Collins, L.J.). — Bevan v. Webb, 
No. 37, ante. 

Annoiaiion: — Folld. Norey v. Keep, [1909] 1 Ch. 561. 

Bight of a person to aimoint an agent to examine 
books & documents, see Discovery, Inspection & 

I NTERROG ATORlES . 

41. A person may not do by an agent what he 
oannot do himself.}— The powers of an agent are 
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87 I. A person may do by an ayeni 
what he can do himself.] — A trustee, 
resident In England, appointed by the 
EngllBb will of a testator, who was 


resident In England, of lands in British 
Ouiona, may appoint an attorney to 
act there in the trust, if the will does 
not provide to the contrary. — Stuart 
r. Norton (1861), 3 L. T. 602 ; 9 
W. R. 320, P. C.— BRITISH GUIANA. 


41 i. A person may not do by an agent 
what he cannot do himself. } — D. sued os 
A. *8 constituted attorney for an in- 
junction restraining defts. from oaiislug 
any obstruction to his posBcsalon of 
land. The land belonged to A/s bus- 
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limited by the limitatipn of the powers of the 
principal. Contracts not binding on the principal, 
as being ultra vires, do not become binding because 
they were entered into through the medium of an 
agent. — M ontreal Assurance Co. w M’Gilli- 
VRAY (1859), 13 Moo. l\ C. C. 87 ; 8 W. 11. 165; 
15 E. R. 33. 

Annotation The Sluprapoiv, & The Ilel)e (18«C), 

4 Moo. l\ C. C. N. S. 271, 1*. U. 

B. Exceptions arising from Custom. 

42. Surrender of copyhold.] — ^By the custom of 
a manor the right to surrender in a particular way 
may by custom be limited to a surrender by the 
copyholder himself. — C ombes’ Case (1613), 9 Co. 
Rep. 75a ; 77 E. R. 843. 

Annotation: — Consd. Compton v. ColUnsou (1700), 1 Hv. I6. 

334. Mentd. Parker v. Kett (1701). Holt, K. H.‘‘2*21 ; 

Ilnntcr v. Parker (1840), 7 M. & W. 322. 

C. Exceptions arising from inherent Nature of Act. 

43. Admission of copyholder.] — A copyholder 
cannot be admitted by attorney, for he must swear 
fealty in person. — Floyer v. Uedoinciiam (1669), 
2 Rep. Ch. 56 ; 21 E. K. 614. 

1). Exceptions arising from Official Position. 

44. Magistrate.] — A magistrate can have no 
assistant nor deputy to execute any part of his em- 
ployment. The right is personal to himself & a 
trust that he can no more delegate to another than 
a justice of the peace can transfer his commission to 
his clerk (Lord Camden, C.J.). — Entick v. Car- 
rington (1765), 19 State Tr. 1029; 2 Wils. 27.5. 

For full aims., see (H)nktituttonat. Law. 

45. Quarter sessions.] — ^IVIan damns to remove 
obstructions on a highway. Return showing that 
proceedings were taken under Highway Act, 1835 
(c. 50), for diverting the highway ; that two JJ. 
viewed the highway & the proposed new highway, & 
certified under s. 85 that they had done so, & that 
the proposed highway was more commodious to the 
public, which certificate was laid before quarter 
sessions ; that no appeal was madt*, & the ]>ro- 
ceedings werti regular up to f lu* order of quarter 
sessions ; that the order directed the surveyors to 
sto]i the old highway, &, before doing so, to make 
the new one, & in doing this not to pull down any 
house or building, or take away the ground of any 
yard, etc. The return then showed that the pro- 
posed line passed over a building & a yard, & that 
the surveyors bond fide made the new line as near to 
the line as could be without i)uJling down the 
building & taking the yard, & then stopped up the 
old way. On demurrer; — Held: (1) either the 
order of quarter sessions was bad, as delegating to 
the surveyors a discretion as to the line of new high- 
way to be made, or, if the words to this purport 
were rejected, it did not appear that the order was 
obeyed; (2) the old highway was not shown to 
have been elTectuallv stopped. — R. v. Newmarket 
Ry. Co. (1850), 15 Q. B. 702 ; 4 New Sess. Cas. 
241 ; 19 L. J. M. C. 241 ; 16 L. T. O. S, 298 ; 
14 J. P. 798; 117 E. R. 625. 

For full anuB., see Hi«hways, 8tkekts & Hridoeh. 


46. Judge.] — ^A judge cannot delegate the 

I nomination of an olYlcial liquidator, — Ite Great 
I Southern Mysore Gold Mining Co. (1882), 48 
IL. T. 11. 

47. Holder of warrant of distress.] — A warrant 
of distress for sewers rates issued under Sewers 
Act, 1849 (c. 50), s. 7, can only be lawfully executed 
by the person to whom such W'arrant is directed & 
who is named in the warrant. — Symonds v. KuRtz 
(1889), 01 L. T. 550; 53 J. P. 727; 5 T. L. R. 
511 ; 16 Cox, O. 0. 720. 

48. Metropolitan local authority.] — A metropo- 
litan local authority cannot delegate to fheir officers 
their power under Metropolis Management Acts 
of ordering drainage of a group or block of houses 

j by a coml>ined operation. To prove that a pipe 
I draining a group or block of houses in London is 
I a drain, as having been laid pursuant to an order 
I of the proper local authority for drainage of the 
I grouj) or block by a combined operation, it is 
I generally enough to jwoducc from the records of 
j that authority an application for 
' the laying of the pipe marked by the proper officer 
of the authority as approved, for the proper infer- 
, ence in such a case is that the application received 
I the sanction of the authority. It is otherwise if at 
I the time of application the authority had purported 
I to delegate their power of sanctioning such ajiplica- 
tions to the officer in question, for then the i)ro])er 
j inference is that the matter was dealt with by the 
1 officer himself &c not brought before the authority. 
—High r. BiixiNCiS (1903), 89 L. T. 550 : 67 J. V 
388 ; 1 L. G. R. 723. 

For full uiius., see 8KWEits & Duainh, 

49. Act merely ministerial.] — A public officer 
whose duty is purely ministerial may always ap- 
point a deputy (Parke, B.). — Walsh v. South- 
worth (1851), 6 Exch. 150 ; 16 L. T. O. S. 391 ; 
15 J. P. 452 ; 155 E. R. 492. 

! Annotation Refd. Baker t). WiokB (1004). 20 T. L. II. 382. 

I 50. Removal of paupers.] — Although a com- 

plaint of chargeabilit y mu.st be the complaint of the 
overseers, it need not bo made by th<;m in person At 
may be made by their lawfully authorised agent. — 
1 U. V. Spotland (1849), 3 New Mag. Cas. 240 ; 14 
I L. T. O. 8. 175 ; 13 J. l^ Jo. 744. 

j 51. Powers under London Building Act^ 

11894.] — Where a public duty vested in a public 
j body is not discretionary but merely ministerial, 
I the public body may delegate it to one of its officers. 

, The duties of the L. C. C. as to dangerous structures 
I under London Building Act, 1894 (c. ccxiii.), pari 
ix., are mer<6y ministerial, ^ may bo delegated to 
'the council’s superintending architect. — J.ondon 
f County Council v. Hobbis (1896), 75 Ij. T. 687 ; 

, 61 J. P. 85 ; 45 W. R. 270 ; 41 Sol. Jo. 143. 

52. Powers under Sale of Food & Drugs 

Act Amendment Act, 1879 (c. 30), s. 8.] — ^An officer 
authorised by the above sect, to procure samples 
of milk in course of delivery may procure such 
samples by bis agent. — Tyler v. Dairy Supply 
Co. (1908), 98 L. T. 867 ; 72 J. P. 132 ; 21 Cox, 
O. C. 612 ; 6 L. G. R. 422. 

58. Consent of parties.] — Consent of parties that 


baud, who wa« alleged to be a lunatic* 
but there wan no adjudication of 
his lunacy* nor was A. appointed a 
manager of his estate under Lunatic 
Act XXXV. of 1858 ;— HeW; A. hav- 
ing herself no right to sue in respect 
of a disturbance of her husband’s 
possession* she could not authorise her 
agent to sue on her behalf.— Nemava 
r. Devandrappa (1890) 1. L. R. 15 
Bom, 177.— IND. 

41 li. Affeni of morioagee pur- 

chaaing property of mo^agor.] — 
INQAIXS V. McLaubin (1886) 11 O. R. 
380.— CAN. 
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46 i. Judge.] — A winding-up order 
was made by a master in chambers wbo 
referred the whole action to a master in 
ordinary to take uanal accounts 8c do 
everything necessary for winding up 
of the CO. Ry 4.5 Viet. c. 23, os amended 
by 47 Viet. o. 39, s. 5, certain judicial 
powers of the ct. were conferred upon 
the master in chambers 8c other named 
officers: — Held: (1) the Judicial powers 
were conferred upon each of the officers 
named in the Act as a persona 
deaignaia 8c were a trust which he 
was unable to delegate to another ; 
an individual clothed with judicial 


functions cannot delegate unless ex- 
pressly empowered in specified olroum- 
stanoes so to do ; (2) the jurisdiction 
which the master in ordinary would 
exercise under this order would be a 
delegated jurisdiction as the deputy of 
the master in chambers . — He QpBSN 
City Refining Co. (1884)* 10 P. R. 
415.— CAN. 

46 ii. .] — It is a delegation of the 

judicial functions of a trial judge In the 
Admlty. Ct. for him to consult & accept 
the advice of the master mariners* 
even if he do so with consent of the 
parties to the case. — ^Wright v. Collier 
(1892), 19 A. R. 298.-OAN. 


94 — VOL. I. 
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quarter sessions shall delegate their authority con- 
cludes such parties, & gives validity to all acts of 
the sessions done in consequence of such consent. — 
R. V, Northampton (Maoistrateb) (1777), 1 Cald. 
Mag. €as. 30. 

Annoiation : — Reid. Thorp v. Colo (1835), 4 Dowl. 457. 

54. Delegation authorised by statute.] — ^Where 
a cby. ct. judge, purporting to act under Cty. Cts. 
Act, 1888 (c. 43), s. 18, appointed upon the same 
day, with tiie approval of the Lord Chancellor, two 
dei)uties to act each for a different ct. within the 
district ; — Held ; such appointment was not ultra 
vireSs & it was open to appoint more than one 
deputy for the same judge at the same time. — R. v, 
J^hOYD, Ex, p. Day, [1006] 1 K. H. 552 ; 75 L. .T. 
K. B. 400 ; 94 L. T. 498 ; 54 W. R. 404 ; 22 
T. L. R. 390 ; 50 Sol. Jo. 359, 0. A. 

E, Exoeptiom arising from Tcrmft of Documeni under 
which Party ads, ' 

Company's articles of association.] — See Com- 
panies. 

Power ol appointment.] — See Powers. 

Where Power to act Ihronyh Agent depends on 
Comtruciioyi of Statute. 

55. In general.] — An enactment simply i*efer- 
ring to signature is in general satisfied i)y signature 
by means of an agent(OoTTON,b.J . ). — i^cWuiTLEY 
Partners, No. 133, post. 

Annotations : — Conid. Bevan v. Wobb, [19011 2 Ch. 69, C. A. ; 
DonniAou v, Joffs, [1890] 1 Ch. Oil. Reid. JackNon v. 
Nappor, Re Sohmldt h Trade Mk, (1880), 35 Ch. 1). 102. 


56. — — .]— Where the signature of a person is re- 
quired by stat., the common law rule qui facit per 
aliumfacit per se Applies^ & a signature by an agent 
is sufficient, unless the stat. makes a personal signa- 
ture indispensable. — R. V. Kent J.T., No. 39, ante. 

Annotations. ---maitl.Wilaon v. WaUani (1880), 5 Ex. D. 165. 
Conid. France v. Dutton, [18911 2 Q. B. 2U8. Reid. lie 
Whitley Partners (1880), 32 Ch, D. 337, C. A.; Do 
Beauvais 17. Green (1906), 22 T. L. K. 816. 

67. .] — Subject to certain well-known ex- 

ceptions, every per.son who is siii juris has a right to 
appoint an agent for any purpose wiiatever, & can 
do so when he is exercising a statutory right no less 
than when he is exercising any other right. In 
order that a right conferred by stat. has to be exer- 
cised personally, & not by an agent, there must be 
something in the Act, either by way of express en- 
actment or necessary implication, which limits the 
common law right of any person who is sui juris to 
appoint an agent to act on his behalf (Stirling , J. ). 
— Jackson & (’o. v. Napper, Re Schmidt’s Trade 
Mark (188«), 35 Ch. 1). 1(52; 56 L. .7. Ch. 406; 
55 li. T. 836 ; 35 W. R. 228 ; 3 T. L. R. 238. 

Annotations: — Folld. Ite KenKlngtoii Assmt. Com., Ex ji, 
Trickott, Ex p. Profiton (1891), 7 T. L. K. 186 ; K. v. 8t. 
Mary Abbotts AHsmt. Com., [1891] 1 Q. B. 378, C. A. 
Hentd. Us Voiity’s Trade Mk., Jle Hall & Woodhoose’s 
Trade Mk. (1901). 18 T. L. U. 214 ; Boord v. Thorn ^ 
Cameron (1907), 24 H. P. C. 097. 

58. Bills of Sale Act (1878) Amendment Act, 
1882 (c. 43), s. 10.] — A valid bill of sale may be 
executed by attorney. — Furnivall v, Hudson, 
ri893] 1 Ch. 335 ; 62 L. J. Ch. 178 ; 68 L. T. 378 ; 
41 W. R. 358 ; 3 U. 230. 

Annotations : — Apld. Ite Wilson, [191(5] 1 K. B. 382. Refd. 
i)onnlBOUi?. Jeffs, [1896] 1 (’h. 611, 


54 i. Delegation authorised hystaiu*e 1 
— A douuiy shorjff apooinl-od under 
Consol. Stat. N. B. 1903, o. 25, has 
power to doputlflo an ofti.ior to exoouto 
tt writ of fi. fa,, and the sheriff Is liable 
for the acts of such offloor. — ^Momcic w. 
Chapman (1889), 28 N. B. K. 224.— 
GAN. 
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1. Crown Lands Act, 1884 {No, 18), 
s. 17 — Crown Lands Act, 1889 {No. 21), 
s. 83.1 — A notioo of appeal to tbo Land 
Appeal Ct. may bo sUnod by the agent 
of applt., but if oallod for proof must 
bo addressed to the ob. of the agent’s 
authority to slga. — Thompson v. Tim- 
mins (1902), 2 S. R. (N. S. W.) 1 ; 19 
N. S. W. W. N. 44.— AUS. 


m. Edinburgh Hogal [nfirmarg Act, 
1870 (c. xlvHL ).] — The oh;irber of the 
Edlnburi^h Royal Intlrmary, granted in 
1736, Inoorporatod Into a body politic all 
oontributiors 8c constituted them into 
a groneral ot. The above Act provided 
that every ponou who was prior to the 
.A.ot a member should continue so to he, 
8c that in future every person who 
oontributed not less than £5 in ono sum, 
or the continuous annual sum of £1 
after such annual contribution had been 
made durinfr three oonseoutivo years, 
should iK) a member of the oorpn. 8c 
of the ^iiorol ct.. : — Held : in respect 
of the terms of the charter 8c Act of 
I^arliametit 8c the usaere which had 
follotved thereon, firms contributing 
the necessary amount wore entitled to 
be represented at the meeting of the 
general ot. by ono, but only one, of 
their i»artners, 8c no written mandate 
from the firm was required by such 
partuer. — Walker r. Law (1872), 11 
Maoph.(Ct of 8esB.) 199; 45 So. Jur. 
122.— SOOT. 


n. General Dedlera {Ireland) Act, 
1903 (c. 44),1 — A lioenscd general dealer 
under the above Act may deal by an 
agent not only upon his lioensed 
premises but also outside them.— 
^NNB r. Lbr, [1918] 1 I. R, 205.— 
IR. 


0. King’s Hench Act, 1902 {c. 40), 

r. 242 (/;).]— Pltf. was in a partnership 
business with C., who absconded. 8c for 
whose dobt.8 the partnership property 
was wrongfully seized. Pltf. brouiyrbt 
an action for damages 8c, in order to 
join O. in the proceedings, signed a 
consont in name of 0., relying on his 
Imnlicd autliorlty as a partner : — 
Held : (1) tills consent did not comply 
with the above rule, whloli provided 
tliat no person should bo added or pub- 
Htituted as pltf. suing without a next 
friend, or as the next friend of a pltf. 
under any disability, without his con- 
sent in writing, thereto to bo filed ; (2 ) 
the words “ his own consent lu writing ” 
must be taken to moan “ under his own 
hand.”— Watt v. Popple (1906), 4 
W. L. U. 619 ; 16 Man. L. R. 348.— 
CAN. 

p. Landlord d? Tenant Act, 1890 
{No. 1108), A. 92.1 — Where a tenant 
holds over a tenement owned by a 
corpn., a notioo by it to apply to recover 
possession in the form proscribed by 
the above soot, may bo given by the 
manager authorised so to do signing 
the name of the oo. & his own name as 
manager & agent. .lackson <fr Co. v. 
Sapper, He Schmid’s Trade Mnrk{l 886 ), 
35 Ch. D. 162, apprvd. — Equity 
Trusteks’, Kxkoutors’,& Aorncv Co., 
Ltd. V. Harston (1908), V. L. R. 23. — 
AUS. 

q. Licensing Act.] — Semble : there 
is nothing in the above Act preventing 
the licensee being merely an aront for 
the real proprietor of the lioensed 
promises, — Re Bbiok, Official A«- 
smNBK V. Brick (1899) 18 L. R. 496. 
— N. Z. 

r. Limltfttion Act jf/F. of 1859, 

s. 4.1 — Under the above Act, an ac- 
knowledgment In writing, signed by 
the agent or constituted attorney of 
the debtor, is not snffloient. — PUR- 
SUOTAM MANOHARAM V. ABDUL LaTIF 
(1869), 6 Bom. O. O. 67.— IND, 

1 . Limitaiion Act XV. of 1877, s. 19.1 
— A balance of account was written by a 
person at the request of an illiterate 


debtor in debtor’s name, & signed by 
the writer in his own name ; — Held : 
a binding acknowledgment by a duly 
authorised agent within the above 
S(H)t. — riEMCHAND KUBKR V. VOHORA 
RajiHaji (1883),!. L. R. 7 Bora. 615.— 
IND. 


t. PiMic Works Act.] — Signature 
of a claim for compensation by agents 
of trustees, being authorised by the 
trustees, is good. Trustees, having 
exercised their discretion, can delegate 
the formal duty of making the claim to 
their ageuts . — Re Lloyd v. Wellington 
(Mayor, etc.) (1901), 19 L. R. 733, 
C. A.— N. Z. 


u. Statute of Frauds, 1677 (c. 3), s. 4.] 
— A marriage contract was entered into 
by tho parties before two notaries. 
Tlioy could not wi*ito, & the notaries, 
duly authorised, signed tho contract, 
tbo parties touching tho pen at tho time : 
— Held : the contract was within the 
above soot., which required a writing 
duly signed by tho party to be oheurged, 
or his agent. — Taillfjter v. Tailleter 
(1881), 21 O. R. 337.— CAN. 

V. Statute of Frauds, 1903-4 (c. 20), 
s. 4.1 — An agent “ thereunto lawfully 
authorised ” within tho above soot, 
cannot delegate Ills authority. — 
Stevenson v. Smith (1907), 13 B. 0. R. 
213.— CAN. 

w. 13 d: 14 Viet. c. 62, Canada .] — 
Tho above Act required that tho mtgoe. 
of personal property in Upper Canada 
himself must make tho affidavit. Sc a 
mtgo. filed upon an affidavit ot his agent 
was held void. — Holmes v. Vancamp 
(1853), 10 U. C. R. 510.-CAN. 

X. 22 rf* 23 Oeo. 3, c. 39, Ireland, a. 2.1 
—The affidavit required by the above 
soot, might be made by an agent 
cognisant of the facta connected with 
tho planting of the trees which the 
tenant desired to register under the 
Act.— M ountcashell (Earl) v. O’Neill 
(ViacouNT) (1866), 20 L. T. p- S. 361 ; 
2 Jur. N. S. 1030 ; 4 W. R. 818, H. L. 
— IR. 
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69. BuUdlnf Soeieties Act, 1874 (o. 42), s. 82 (8).] 

— On the dissolution of a building society under Uie 
above Act, the instrument of dissolution may be 
signed on behalf of a member by his duly autho- 
rised agent. — Dennison v. Jeffs, [1896] 1 Oh. 611 ; 
65 L. J. Ch. 435 ; 74 L. T. 270 ; 41 W. R. 476 ; 12 
T. L. R. 251 ; 40 Sol. Jo. 335. 

Annotaiion: — ^Distd. Rndd v. James (1896). 74 L. T. 714, 

C. A. 

60. Companies Act, 1862 (c. 89).]— A person’s 
name may be subscribed to the memorandum of 
assocD. of a co. by his authorised agent, since there 
was nothing in the above Act to show that Parlia- 
ment intended anything special as to the mode of 
signature of the memoranauin & the ordinary rule 
applied that signature by an agent is suflicient. — 
Ue Whitley Partners, Wo. 133, post. 

Annoiatiotis : — Consd. Dennison v. Jeffs, [1896] 1 Ch. 611 ; 

nevan v. Webb, [1901] 2 Ch. 59, C. A. Reid. Jackson v, 

Napper, Re Schmidt's Trade Mk. (1886), 35 Ch. D. 162. 

61. Companies Act, 1862 — General Order, Rule 

4.] — Where a winding-up petition was presented 
under a power of attorney executed by tnreo peti- 
tioners, resident in Western Australia, to solrs. in 
this country, & it was impossible in the circum- 
stances to comply with the above rule, requiring a 
petition to be verified by an affidavit to be made 
by a petitioner & sworn after & filed within 4 days 
after the petition was presented, an affidavit was 
allowed to be read which had been filed by the soli*. , 
deposing of his own knowledge to the facts stated in 
the petition . — Rc Fortune Copppir Mining Co. 
(1S70), L. R. 10 Eq. 390; 40 L. J. Ch. 43; 22 
L. T. 650. 

62. Companies Winding-up Rules, 1890.] — 

Where petitioners for a winding-up were absent on 
the Continent, the ct. allowed the statutory affi- 
davit to bo made by a clerk to the solrs. acting for 
them, who had full knowledge of the proceedings, 
f lO obtain judgment for the debt on which the peti- 
tion was founded. — Re Carrara Marble Co., 
[1896J W. N. 87. 

63. .] — Where an affidavit verifying a 

winding-up petition presented by an individual & 
not by a co. is made by petitioner’s manager acting 
under a power of attorri(*y & not by petitioner him- 
self, as required by r. 30 of the above rules, the case 
is not within r. 177 (1), A:; the ct. cannot acccjit the 
affidavit as sufficient evidence. — Re Charterland 
Stores & Trading Co., [1900] 2 Ch. 870 ; 00 L. J. 
Ch. 801 ; 83 I.. T. 074 ; 49 W. R. 75 ; 45 Sol. Jo. 
11 ; 8 Mans. 94. 

Annotation : — N.F. Re African Farms, [1906] 1 C'li. 640. 

64. Companies Windlng-up Rules, 1903, r. 29.] 

— Where a petition was presented praying that a co. 
might be ordered to be wound up by the ct.,& it was 
objected on behalf of the co. that the affidavit veri- 
fying the petition was made by the attorney or 
agent of petitioner & not by petitioner himself, who 
in fact resided in South Africa: — Held: (1) the 
attorney knew the imxterial facts, which petitioner 
did not, & the attorney’s evidence was of more 
value than that of petitioner ; (2) it is open to the 
ct. in a proper case to accept an affidavit which in 
an ordinary case coming before the ct. would be 
accepted as sufficient evidence ; (3 ) objection over- 
ruled. —/2c African Farms, Ltd., [1906] 1 Ch. 640 ; 
75 L. J. Oh. 378 ; 95 L. T. 403 ; 54 W. R. 400 ; 
50 Sol. Jo. 343 ; 13 Mans. 123. 

65. County Courts Act, 1846 (c. 95), s. 121.]— 
The declaration required by the above sect, may be 
verbally made by the attorney in the cause, & it 
may be made by one of several defts., or by his 
agent. — Mungean v, Wheatley & Smith (1851), 
6 Exch. 88; 20 L. J. Ex. 108. 

^•County Courts Act, 1888 (c. 48), ss. 98, 99.] 
— Under the above sects, the registrar cannot enter 


up judgment for pltf . upon a statement admitting 
the debt or demand which has been signed by the 
agent of the party against whom the plaint has 
been entered ; the registrar can only act upon a 
statement which has been signed by the party him- 
self. — R. V. Mulligan (1909), 25 T. L, 11. 341. 

67. C. C. R. 1889, Appendix — Scale of costs.] — 
By the above scale of costs certain sums may be 
allowed to a solr. for preparing particulars of claim 
& copies thereof “ in»ovided that such particulars 
& copies are signed oy the solr. ’ ’ Particulars were 
signed in the name of a solr. by his clerk, in pursu- 
ance of a general authority for this purpose : — 
Held : the signature was sufficient. — Franck r. 
Dutton, [1891] 2 Q. B. 208 ; 60 L. J. Q. B. 488 ; 
64 L. T. 793 ; 39 W. R. 716. 

68. Deeds of Arrangement Act, 1914 (c. 47), 
s. 5 (1), (2).] — A debtor gave his sister a power of 
attorney authorising her to execute a deed of ar- 
rangement for the benefit of his creditors & to make 
any affidavit necessary for registering the deed It 
was executed by her as liis attorney under the 
power, she also made the affidavit required by 
s. 5 (1) of the above Act to be made “ by the 
debtor ” on the registration of the deed stating the 
total estimated amount of i)ropei ty liabilities in- 
cluded under the deed & tVic names & addresses of 
the creditors. The debtor esca{>ed bkpey. pro- 
ceedings by the execution of the deed A; al tt^rwards 
recognised it & concurred in the trustee acting 
under it. He subsequently made an api>lication 
for a declaration that the deed was void : — Held : 
(1) execution of the deed by debtor personally was 
not necessary, & it could be executed by the donee 
of the power of attorney given by debtor for that 
purpose ; (2 ) the affidavit reemired by s. 6 ( I ) could 
not be made by the donee of tne power, but must be 
sworn by debtor personally, & the deed was void 
under s. 2 for non-registration. 

A man may give a power of attorney to file an 
affidavit on his behalf, but he cannot give one to 
make an affidavit (Rovvlatt, J .). — Ra Wii.sgn, 
[1916] 1 K. B. 382 ; suh nom. Wilson’s Deed, 
85 L. J. K. B. 329; 60 Sol. Jo. 91, C. A. 

Annotation •— -Apld. Re Wilson. Ex p. Jones (1016), 

L. J.K. n. 14UH,C. A. 

69. Dramatic Copyright Act, 1888 (c. 15), s. 2. 

— TIi<5 consent in writing of the author or other 
proprietor ” of a dramatic piece to rej)reseiitation 
need not be in the handwriting of or signed by the 
author or other proprietor, but may be in the hand- 
writing of an agent i)ro[)erly authorised. — Morton 
t7. Copeland (1855), 10 (LB. 517 ; 24L. J. C.P. I(i9; 
25 L. T. O. S. 216 ; 1 Jur. N. S. 970 ; 3 W. R. 
693 ; 3 C. L. R. 1448 n. ; 139 E. R. 861. 

70. Fine Arts Copyright Act, 1862 (c. 68), 8. 4. 
— Where copyright belongs to A. it cannot be pro- 
perly registered in the name of his nominee or agent 
unless the property is actually vested in such person 
as trustee for A. The conjunction in such a case of 
the unregistered proprietor as co-pltf. with the 
improperly registered nominee or agent will not 
render an action for infringement sustainable. — 
Petty v, Taylor, [1897] 1 Ch. 465 ; 60 L. J. Ch. 
209 ; 76 L. T. 645 ; 46 W. R. 299. 

71. Habeas Corpus.] — Q^, : whether the ct. will 
allow an application for the custody of a child to be 
made by a person acting under a power of attorney 
from the parents . — Ex p. Ti^mpler (1847 ). 1 1 J. P. 
Jo. 805, 850. 

72. .] — On an application by habeas eorj^s 

by a father, a foreigner, for the custody of his chil- 
dren, the ct. refused to hand over the children to 
the father’s agent, no valid reason being shown why 
appet. did not i^ersonally attend to receive them. — 
R. V. SCHERSCHBWSKY (1892), 8 T. L. R. 571. 

78. Umitatlon Act, 1628 (o. 16).]— Qtc. ; 

whether a part payment by an agent operates as an 

T 2 
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Sect 1. — Principals: Sub-sect 3, F. Seci»2i Suh- 
secUt. 1 <£:2.] 

acknowledgment so as to take a case out of the 
above Act. — Irving v. Vkitch (1837), 3 M. At W. 
90 ; Murp. A H. 313 ; 7 L. J. Ex. 25. 

For full anuH., see Limitation of A<’Tions. 

74. Lunacy Regulation Act^ 1853 (c. 70).] — The 

words of s. 110 ol the above Act merely enable the 
conimitt<je to exercise such powers as can be jiro- 
perly exercised by the lunatic’s representative or 
attorney ; so, if the conveyance be made in the 
name A on behalf of a married woman with the con- 
sent of her husband the acknowledgment which the 
law requires to be made by the married woman be- 
fore the proper authority a])i>ointed by Fines A 
Kecoveries Act, 1833 (c. 74), cannot be made by the 
committee of the married woman vicariously. — 
He Stablp:s ^804), 4 De G. J. A Sm. 267 ; 3 New 
Rep. 020 ; 33 L. J. Ch. 422 ; 10 L. T. 1 ; 10 Jur. 
N. S. 245 ; 12 W. R. 513 ; 40 E. R. 917, C. A. 

75. Metalliferous Mines Regulation Act^ 1872 
(c. 77), s. 35.] — An information against the owner 
or agent of a mine for an offence under the above 
sect, which can be jirosecuted before a ct. of sum- 
mary jurisdiction may, if the insfiector of mines of 
the district has determined to prosecute, be laid in 
his name by an agent duly authorised by him in 
that behalf. — Foster v. Fyfe, f 18901 2 Q. R. 104 ; 
05 L. J. M. C. 184 ; 74 L. T. 784 ; 00 J. P. 423 ; 
18 Cox, C. C. 304; sub wmi. Le Neve Foster v. 
Fyfe, 44 W. 11. 624 ; 12 T. L. R. 433 ; 40 Sol. .To. 
540. 

76. Patents, Designs A Trade Marks Act, 1883 
(c. o7), s. 61.}-— A petition for revocation of a patent 
cannot be presented by an attorney in his own 
name . — lie Avery’s Patent (1887), 30 Ch. D. 
307; 50 li. ,l.Ch. 580. 

For full anuH., sec Fatknth ^ Inventions. 

77. .] — G. was an agent in this country of 

an Amoi'icari Orin for the sale of certain goods, lie 
was authoris(‘d by the firm to register the d(‘signs, 
which ho did in his own name : — Held : ( 1 ) G . was 
not pro])rietor of the designs witliin the above sect., 
lit} being nt^ither the author of the designs, nor a 
jiorson for whom th(}y had been executed for good 
A valuable consideration, nor a person who had 
acquired for good A valuable consideration a new 
A original design, or the right to api»ly the same 
to any article or substance, nor a person in whom 
the property in such design had devolved ; (2) his 
name must be removed from the register . — lie 
Hegisterkd Designs, Exj). Wild (1885), 2 T. L. 
R. 174. 

78. .] — There is nothing in the above Act to 

takti away the common law right of an appet. for 
rt?gistration who is aid juris to a^q»oint an agent 
for all the purposes of his application, A if he does 
so the notices required by the Act. may be properly 
sent to him through such agent (Stirling, J.). — 
.Tackson r. Napper, He Schmidt’s Trade Mk., 
No. 57, anie. 

Annotations : — Befd. II. v. St. Mary Abbotts Asejnt. Com., 

1181)11 1 Q. B. H76, C. A. 

For full aiiiiH., see S. C. No. 67, ante. 

79. Quarter Sessions Act, 1849 (o. 45), s. 1.} — 

Ry the above Act a notice of appeal to a ct. of 
quarter sessions “ shall be in writing, signed by the 
person giving the same, or by his attorney on his 
behalf”; — Held: a notice of appeal signed in 
applt.’s name by the clerk to his attorney with 
applt.’s authority was sufficient. — R. v. Kent JJ., 
No. 39, ante, 

Annofahona Distd. Wilson v, Wallanl (1880), 5 Ex. D. 

156. Oonsd. Franoe v. Dutton. 11891) 2 Q. B. 208. Refd. 

Re Whitley Partners (1886), 32 Ch. D. 337. C. A. ; De 

Beauvais v. Green (1906), 22 T. L. II. 816. 

80. Real Property Limitation Act, 1883 (c. 27), 
8. 7.] — ^A letter written by his land agent who man- 


aged deft.’s property acknowledging pltf.’s title 
is not an acknowledgment of title within the above 
sect., as not being signed by the person in posses- 
sion, but only by an agent. — L ey v, 1*eter (1868), 
3 H. A N. 101 ; 27 L. J. Ex. 239 ; 30 L. T. O. S. 
367 ; 6 W. 11. 437 ; 157 E. H. 403. 

81. R. S. C. — O. 14, r. 1.] — An application 
under O. 14, r. 1, that deft, may be called upon to 
show cause why final judgment should not be 
signed must be made on an affidavit that in pltf.’s 
belief there is no defence to the action : — Held : the 
affidavit must be made by pltf. himself (Grove A 
Denman, JJ.). Ou, : whether any one else can 
make such an affidavit (Cockburn, C.J.). — Fre- 
DERTCI V, Vanderz?:e a CJo. (1877), 2 C. P. D. 70 ; 
46 L. J. Q. B. 194 ; 35 L. T. 889 ; 25 W. R. 389, 
O. A. 

Annotatio^is Expld. Bunk of Montreal v. (’njueron (1877), 

2 Q. B. D. 6.S«, C. A. ; Re Wilson, 11916] 1 K. B, 382. 

82. .] — Where a writ is specially in- 

dorsed under O. 3, r. 6, but pltfs. are a corpn., an 
order calling upon deft, to show cause why final 
judgment should not be signed under O. 14, r. 1, 
cannot be obtained because tliat rule requires an 
affidavit to be made by j)ltf. himself as to his own 
belief that there is no defence to the action, A an 
affidavit by an officer of the corpn. is not sufficient. 
— Bank of Montreal v. Cameron (1877), 2 
Q. B. D. 536 ; 46 L. J. Q. B. 425 ; 36 L. T. 415 ; 25 
W. R. 693, C. A. 

Annotations: — Expld. Shelford v. I^outh & East CoaKt Tly. 

Co. (1879), 4 Ex. D. 317, C. A. ; U WUbou, 11916] 1 K. B. 

382. 

See, note, R. 8. 0., O. 14, r. 1 (a), 

83 . 0. 16, r. 11.] — The above rule provides 

that no person shall be added as pltf. or as next 
friend of pltf. in an action ” without his own con- 
sent in writing thereto ” ; — Held : (1) the consent 
must be the (jonsent of the party himself in writing 
A .sigri<‘d by him ; (2) the consent in writing of his 
soil*, on his behalf, signed by his solr., though 
written A signed in his presence, would not be 
sunicient to bind him. — F uicker v. Van Grutten, 
[1896] 2 Ch. 649 ; 65 L. J. (;h. 823 ; 76 L. T. 117 ; 
45 W. R. 53 ; 40 Sol. Jo. 701, C. A. 

For full aims., see Solicttohs, 

84. Sale of Food & Drugs Act, 1875 (c. 63), s. 6.J 

— The complainant’s servant jiurchased gin adul- 
terated with water: — Held: complainant was a 
“purchaser” within the above sect. — G arfortii 
V, Esam (1892). 56 J. P. .521 ; 8 T. L. R. 243. 
Annotation .-—Refd. Dolt r. Morris (1893), 67 J. V. 441. 


86. 66 Geo. 3, c. 68, s. 2.] — By the above Act the 
consent in writing for turning a footpath must be 
under the hand A seal of the owner of the land 
through which the new jiath was proposed to be 
made ; A where an order of J J. for turning a foot- 
path was founded upon a consent, signed A sealed 
by the attorney of one of the ]>arties interested, A 
there being nothing to bind the principal ; — Held : 
ill A quashed by this ct. after confirmation by the 
sessions. — R. v, Crewe (1823), 3 Dow. A Ry. K. B. 
6 ; 1 Dow. A Ry. M. C. 464. 

86. Statute of Frauds Amendment Act, 1828 
(c. 14).] — By s. 1 no acknowledgment or promise 
shall be sufficient to take a case out of Stat. Limi- 
tations unless it be in writing, “ A signed by the 
party chargeable thereby ” : — Held : an acknow- 
ledgment contained in a letter written by the wife 
of deft., in his name A at liis request, Avas insuffi- 
cient, because the Act gives no authority to an 
agent to make the acknowledgment. — Hyde v, 
.loHNSON (1836), 2 Bing. N. C. 776 ; 2 Hodg. 94 ; 
3 Scott, 289 ; 6 L. J. C. P. 291 ; 132 E. R. 299. 


Annotations: — Apld. West Riding Yorkshire Case (1843), 
2 L. T. O. S. 6. F<dld. Clark t?. Alexander (1844), 8 Scott, 
N. R. 147. Apld. Toms v, Cuming (1846), 7 Man. A O, 
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88. Di«td. Grant v. Maddox (1846), 15 L. J. Ex. 104. 
AM. Francis t>. Hawksley (1869), 33 L. T. O. S. 182 ; 
Oenoral Steam Printinpr & Publisliin? Co„ Richardson ’b 
C ase (1861). 4 L. T. 689. Consd. & Polld. Williams u. 
Mason (1873). 28 L. T. 232. Distd. R. t?. Kent JJ. (1873). 
L. R. 8 Q. B. 305 ; Re Whitley Partners (1886), 32 Ch. D. 
337, C. A. Refd. Davies v. Hopkins (1857), 3 C. B. N. S. 
376 ; Ley v. Peter (ISSS). 27 L. J. Ex. 239 ; Swift w. 
Jowsbury (1874). L. R. 9 Q. B. 301. 

See, 710W, Mercantile Law Amendaient Act, 
1856 (c. 13). 

87. .] — The signature of an authorised 

agent is not a sufficient signature within s. 6 of the 
above Act whereon to charge a person making a 
false representation as to credit of another. Where 
the representation is signed by one of two partners 
in the firm’s name, such representation does not 
bind the other partner. — Wilt jams v. Mason 
(1873), 28 L. T. 232 ; 37 J. P. 264 ; 21 W. R. 386. 

Annotationfi : — Apld. SvWft v. Jcwsbnry (1874), Ij. R. 9 
Q. B. 301 ; Hirst v. West Ridln^^ Union Banking Co., 
[19011 2 K. B. 560, C. A. 

88, ,] — ^By the above sect, a false represen ta- 

lion as to credit of another, in order to maintain an 
action, must be signed by the i)erson making it & 
not by an agent. Hence a banking co. is not liable 
for a fraudulent representation as to the solvency 
of a customer signed by the manager of one of its 
branches. — Swift v, Jewsbury ( Jewksbury) & 
Goddard (1874), L. R. 9 Q. B. 301 ; 43 L. .T. B. 
56 ; 30 L. T. 31 ; 22 W. R. 319, Kx. Ch. 

Annotations Folld. Hoscgood v. Bull (1876). 36 L. T. 617 ; 

Hirst V. West Ruling Union Bai king Co., 11901] 2 K. B. 
560, C. A. Expld. Banbury v. Bank of Montreal, [19171 
1 K. B. 409, C. A. Refd. Mackay v, Ommercial Bank of 
New Brunswick (1874), L, R. 5 P. C. 394 ; Pearson v. 
Seligman (1883), 48 L. T. 842, C. A. ; Bishop v. Balkis 
Gonsoliditcd Co. (1890), 2 Meg. 207, 292, C, A. ; Hamlyn 
V, Houston (1902), 72 L. J. K. B. 72, O. A. Mentd. 
lUohardson v. Silvester (1873), L. R 9 Q. B. 34 ; Weiv v. 
Bennett (1877), 3 Ex. D. 32 ; Cargill v. Bower (1878). 10 
Oh. D. 502 ; Houldsworth v. City of (Basgow Bank (1880), 
5 App. Cas. 317 ; Barnetts lloares v. South London 
Tramways Co. (1886), 2 T. L. R. 848 ; British Mutual 
Banking Co. r. Cham wood Forest Uy. Co. (1887), 18 
Q. B. 1). 714, C. A. ; Whitoohuroh v. Cavanagh, [1902] 
A. C. 117 ; Malcolm Brunkor v. Wat.(3rhouso (1908), 24 
T. L. R. 854 ; Kottlowell v. Refuge Asscc., [19081 1 
K. B. 545, C. A. ; Parsons v, Barclay & Goddard (1910), 
103 L. T. 190, (\ A. 

89, .] — The word “ person ” in the abovo 

sect, includes a cori)n., A an incorporated co. is, 
under the terms of that sect,, not liable for a false 
representation of the kind coiit em])lat ed by the sect, 
made in a letter written A signed by their agent. — 
Hirst v. West Riding Union Banking (k>.. Ltd., 
[1901] 2 K. B. .560 ; 70 L. .1. K. B. 828 ; 85 L. T. 

3 ; 49 W. R. 715 ; 17 T. L. K. 629 ; 45 Sol. Jo. 
611. 

Annotation: — Rofd. Re Royal Naval .School, Seymour v. 
Royal Naval .school, [191 OJ 1 Ch. 800. 

90. Union Assessment Committee Act, 1862 
<c. 103)*] — A householder objected to a valuation 
list, Sd at the hearing before the a.ssessment com- 
mittee did not appear personally, but w'as repre- 
sented by another person, who claimed to be heard 
as his agent in support of the objections. The 
committee refused to hear such f)ersoii, on the 
ground that their rule was not to liear any one 
other than the objector himself, or a member of his 
family or household, or of the legal profession. 
The ct. granted a mandamus to compel the com- 
mittee to hear the agent, on the ground that the 
above Act gave the objector the right to appear Sc 
be heard in support of his objections, & did not 

rohibit him from appearing by an agent.—R. v. 
t. Mary Abbotts*, Kensington, Assessment 
Committee, [1891] 1 Q. B. 378 ; 00 L J. M. C. .52 ; 

04 L. T. 210; 55 J. P. 502 ; 39 W. R. 278; 7 
T L. R. 24S ; Ryde’s Rat. App. (1891—93) 276, 
e, A. 


Administration granted to agent.]— Execu- 
tors Sc Administrators. 

Matters connected with bankruptcy procedure.] 

— See Bankruptcy Sc Insolvency. 

Service on agent .] — See Practice Sc Pro- 
cedure. 

Agent's right to employ sub-agent.]— Part 
VI., post. 


Sect. 2.— AGENTS. 

Sub-sect. 1. — Persons incompetent to act as 
Agents. 

Allen enemy.]— /STcc Aliens. 

Convict.] — See Criminal Law & Procedure. 

91. Crown.] — The Crown in its capacity as party 
to a treaty with another sovereign can be neither 
agent nor trustee for a subject. — Rustomjee v. R. 
(1876), 2 Q. B. D. 69 ; 46 L. J. Q. B. 238 ; 30 L. T. 
190 ; 25 W. R. 333, C. A. 

Annotations: — Refd. Burnand v. Rodocanoolii (1880), 5 
C. p. D. 424. Mentd. B. v. Income Tax Comi's. for 
Special I’urposes, Kx p. Capo Copper Mining Co. (1888), 
59 L. T. 455, C. A. : West Rand Central Gold Mining Co. 
V, R., [1905] 2 K. B. 391. 

Lunatic.] — See Lunatics & Persons of Un- 
sound Mind. 


Sub-sect. 2. — 1'ersons incompetent to sign so 
as to satisfy the Statute of Frauds. 

92. One contracting party may not sign as agent 
for other.] — A memorandum of the sale of goods 
under s. 17 of the above Act cannot be signed by 
one of the contracting [)arties as authorised agent 
of the other ; the agent must be a third person. — 
Wright v. Dannah (1809), 2 Camp. 203. 

Annotations: — Foiid. Farebrother v. SimmouB (1822), 5 
B. & Aid. 333. Distd. Bird v. Boulter (1833), 4 B. & Ad. 
443. FoUd. Hharman v, Brandt (1871). L. R. 6 Q. B. 720. 
Refd. Bank of Bengal v. Muclood (1849), 5 Moo. Ind. App. 
1 ; DurroJl v. Evans (1861), 7 Jur. N. S. 585. 

93. .] — It is irregular that the real buyer or 

real seller should ifiake tlio other r)arty his agent 
to sign a memorandum under the above sect. ; but 
when that is done through a third person the objec- 
tion is rejnoved (Littledale, .T.). — Bird v. 
Boulter (1833), 4 B. Sc Ad. 443 ; 1 Nev. Sc M. 313 ; 
110 E. R.522. 

Annotations :-~Di8td, Graham v. MuBHon (1839), 5 Bing. 
N. V, 603. Folld. Durroil v. Evans (1862), 1 11. & O. 174, 
Exoh. ; Sharman v. Brandt (1871), L. R. 6 Q. B. 720, 
Ezpld. Peirce v. Corf (1 874), L. R. 9 Q. B. 210. Consd. Re 
llobortH, Evans v. Roberts (1887), 36 Ch. D. 190. Distd. 
Bell V. Bulls, 11897] 1 Ch. 663. Refd. Murphy v. Bbese 
(1875), 44 L. J. Ex. 40. 

94. .] — Pltf., a broker carrying on business 

a.s 8. Sc Co., was authorised by defts. to buy for 
them a liiiantity of hemj). He, sent them the note 
of a contract as follows : — “ Bought for Messrs. B. 
& H., plLfs., of our principals, 200 tons of hemp, at 
.1^37 a ton. Signed 8. Sc Co., brokers.” He had, in 
fact, no [)rincipal : — Held : he could not sue on the 
contract, for being really a contracting party, his 
signature could not bind defts. as agent w ithin the 
above sect. — Sharman v. Brandt (1871), L. R. 6 
Q. B. 720 ; 40 L. J. Q. B. 312 ; 19 W. R. 936, Ex. 
Ch. 

Annotations : — Consd. Harper v. Vlgers, [1909] 2 K. B. 549. 
Refd. Tetley v. Shand (1871), 25 L. T. 058. 

96. .] — Where an auctioneer wrote down 

deft.’s name by his authority opposite to the lot 


PART II. SECT. 2. SUB-SECT. 2. 

Sheriff acUing as assignee may not sign as agent for purchaser.] — ^McIntybb v. Lambkrt (1895), 26 O. R. 427.— CAN. 
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Agency 


Sect 2« — Agents : Svb^sects, 2, 3 , & 4.] 

purchased, in an action brought in the name of the 
auctioneer: — Held: the entry in such book was 
not authcient to take the case out of the above sect. 
^Parebeother V, Simmons (1822), 5 B. & Aid. 
333; 106E. K. 1213. 

Annokitions Diftd. Bird v, Boultor (1833). 4 B. & Ad. 443. 
Folld. Shannan v. Brandt (1871), L. R. 6 Q. B. 720. Be!d. 
Wethorod v. Oaloutt (1842), 4 Man. & G. 6o6. 


Sub-sect. 3. — Other Persons. 

May act as agent— Infant.] — See Infants Sc 

OlIILDREN. 

Married woman .] — See Husband & Wipe. 

96, Person unable to read.] — Consignment 

note held binding on pltf. though only signed by his 
agent, who could not read Sc was ignorant of the 
contents. — K irby v. Great Western Ry. Co. 
(1808), 18 L. T. 058. 

Annotation: — Consd. Foreman v. G. W. Ry. Co. (1878), 38 
L. T. 851. 

97 , S, P. Foreman v. Great Western Ry. 
Co. (1878), 38 L. T. 851 ; 42 J. P. 048. 

98, One contracting party signing as agent 

for other.] — A bill of sale may bo executed by the 
grantee as attorney for the grantor. — F urntvallv. 
Hudson, No. 58, ante. 

Annotations: — Consd. Dennison t\ .Icffs, [1890] 1 (.‘h. Oil ; 
lie Wilson. U016J 1 K. B. 382. 

99, Unless prevented by terms of con- 

tract.] — By agreoiiicnt under seal, three persons 
agreed to purchase a mine, Sc bills for£2,0()0u ore to 
be paid as a deposit. Sc it was stif)ulat <*d tlia t Ibe sum 


of £2,000 was a conditional payment, to be returned 
“to the said purchasers, “ should the property, 
upon inspection * ‘ by an agent to be sent out by the 
purenasers," prove to have been misrepresented in 
the description: — Held: (1) the agent to be sent 
out must be a person distinct from purchasers & 
not one of themselves; (2) no evidence was re- 
ceivable to show that the vendor assented to one of 
urchasers going out as agent, except objection had 
een waived by some instrument under seal. — 
English r. Blundell (1837), 8 C. & P. 332. 


Sub-sect. 1. — Particular Classes of Agents 
REQUIRING Special Quaufication.s. 

Auctioneer.] — See Auction & Auctioneers. 

Bailiff.]— Distress ; Sheriffs & Bailiffs. 

100. Broker.] — By an agreement between A, & 
B., a London colonial broker, made in Jan., 1865, 
it was agreed for certain considerations that, on 
Jan. 1,1866, B. should take A. into partnership for 
fourteen years. This agreement B. refused to ful- 
fil, upon the ground that A. had not become a 
colonial broker, Sc by 6 Anne, c. 16, Sc 57 Geo. 3, 
c. lx., it would have been a breach of the law to 
have allowed A. to act as broker, not being ad- 
mitted Sc licensed. Upon demurrer to a plea 
setting up these facts in answer to a declaration for 
not taking A. into partnership : — Held : the plea 
was an answer to the action. — Hi^nter ?*. Wykk.s 
(1866), 15 L. T. 210 ; 15 W. R. 125. 

But London Brokers Relief Acts, 1870 
(c. 60) Sc 1884 (c. 3) (now i‘ei)ealod). 

Solicitor.]— Solicitors. 


Part III. — Classes of Agents. 


101. General agent — Special agent.] — Thei^ is a 
wide dislinction between general Sc particular 
agents. If a person be api)oiiited general agent, as 
in the case of a factor for a merchant residing 
abroad, tiie principal is bound by his acts. But an 
agent, constituted so for a particular purpose Sc 
under a limited Sc circumscribed power, cannot 
bind the principal by any act in which he exceeds 
his authority, for that would be to say that one 
man can bind another against his consent (Bx'LI.er, 
J.). — Fknn r. Harrison, No. 351, posf. 

For full anua., see S. C. No. 351, jMst. 

102. .] — Where a man appoints a 

general agent, he is bound by all his acts; but it 
IS otherwise where he appoints an agent for a 
particular purpose only, the principal in that case 


being only bound to the extent of authority given. 
— East India Co. v. Hensley (1794), 1 Esp. 111. 

103 . .] — Where a purchase is made 

by an agent , he is not a special agent if he has any 
discretion to exceed the sum ordered to be given 
by his i>rincipal ; if he has such discretion, the 
principal is bound by his contracts, though they 
exceed the sum which he is ordered by his principal 
to give. — Hicks t?. Hankin (1802), 4 Esp. 114. 

104. .] — Smith V. M’Guire, No. 396, 

}) 08 t. 

For full anus., see S, C. No. 396, }mst. 

105. .] — ^A general agent employed for 

a principal to carry on his business has a general 
authority to bind his principal in transactions aris- 
ing out of the business, although as between the 


PART II. SECT. 2. SUB-SECT. 4. 

s. Commercial tmvcllr.rA — A com* 
mcroial traveller who, without a licence, 
ollorod ffoodH for Hale in Saskatoon on 
behalf of a Uit»rcliaiit In Toronto, was 
ooiiviotcd under (Ity Bye-law 1025, 
which required that a licence should be 
taken out by a cominerolal traveller offer - 
ing or Belltnq ffood>» on behalf of a mer- 
chant sellingdirect to the consumer, t^ty 
Act, 1915,8. 204 (62 ), only Rave power for 
a bye-law to license commercial travel- 
lers HoUlng on behalf of principals ** not 
having his principal place of business 
In the city ” : — Held : as the hye-law 
did not contain those words of limi- 
tation, It was ultra vires, beiuR 
broader than authorised by stat., & 
the conviction was quashed. — U. r. 
PIRRCK (1917), 1 W. W. R. 1312; 27 
Can. Cr. Oa. 442.— GAN. 


FART 111. 1 

101 i. Ocneral agent — Special agent .] — 
No multiplication of acts as special 
agoiit can convert a special into a 
Roneral apent so as to hind a principal 
for an act which ho has not- autho- 
rised.— B a RRKTT V. Irvine, [1907] 2 
1, 11. 4G2, 474.— IR. 

101 ii. .] — Deft, obtained a 

loan on mtae. from C. tlxrouph a solr., 
who puaranteed deft, from loss, In case 
the principal was called for wdtldn five 
years. The solr. stated in cvidonce 
that ho was not the agent of the 
mtgee. to invest his money, & that In 
remitting the interest ho deducted 
nothing for commission. But deft, 
swore that when he applied to the solr. 
the latter told him he had £200 to lend. 


t hat he had advortiwd it. & that It was 
the nitgee.’s money: — Held: assuming 
tlio solr. to l>o the agent of the intgee., 
as he was not a general agent, but a 
particular agent, deft, could not 
assume that lie had been authorised to 
do an illegal act. — Almon v. Foot, 
R. E. I). 1.— CAN. 

101 hi. .]— WiUJCTT V. Rose 

(1915), 31 W. L. R. 528 ; 32 W. L. R. 
948 ; 9 W. W. R. 634 ; 25 D. L. R. 
258 ; 8 Sask. L. R. 421.— CAN. 

101 iv. Distinguished from uni- 

versal agent.] — A general agent has 
not ordinarily powers oo -extensive with 
those possessed by a universal agent. — 
DooROA Churn v. Koonibehaber 
Pandey (1868), 3 Agra, 23.— IND. 



Part III. — Classes op Agents 


279 


principal & agent there was no such authority, or 
e»ren an order not to do th e particular act done. A 
special agent, employed for a principal to carry out 
a particular transaction, not arising out of the 
principal’s business, cannot bind his principal, in 
the absence of express authority, unless he is held 
out by the principal as having authority to do the 
particular act.— B raov v. Todd (Tod) (1861), 9 
( 3 . B. N. 8. 592 ; 30 L. J. 0. P. 223 ; 4 L. T. 212 ; 
25 .T. P. 598 ; 7 Jur. N. 8. 827 ; 9 W. R. 483 ; 142 
E. R. 233. 

Annotati'ms : — Al^d. Udell v. Atherton (1861), 7 H. & N. 

172. CDnsd. Howard v. Sheward (1866), L. R. 2 C. P. 148. 

Diftd. Brooks v. Hassall (1883), 49 L. T. 569. Consd. 

Baldry v, Batetj (1885), 52 L. T. 620. Retd. Weir r. 

Barnett & Bell (1878), 38 L. T. 929, C. A. ; Payne v, 

LeoonAold (1882), 51 L. J. Q. B. 642 ; ArnintronR v. 

Jackson, [19171 2 K. B. 822. Hentd. Miller r. Lawton 

(1864), 15 C. B. N.S. 834. 

Mercantile agent .] — See Nos. 106-1 1 4 , post. j 

106. Factor.] — A factor is a person to whom \ 
goods arc consigned for sale by a merchant residing ! 
abroad, or at a distance from the place of sale, & he 
usually sells in his own name without disclosing 
that of his principal ; the latter, with full know- 
ledge of these circumstances, trusts him w'iih the 
actual possession of the goods, & gives him autho- 
rity to sell in his own name (Abbott, O.J.). — 
Baring r. Corrik, No. 821, post. 

For full anna., see S. C. No. 821, 

107. .] — Where an agent has been entrusted 

with possession of goods consigned for the purpose 
of sale, he is not less a factor because, as between 
liim & hisprincii)al, he is under restriction as to the 
price at which the goods are to be sold, or is bound 
to sell in the principal’s name. — S tevens v. Biller 
(1883), 25 Oh. D. 31 ; 53 L. T. Ch. 249 ; 50 L. T. 
36; 32 W. R. 419, C. A. 

108. Broker.] — A broker is to be considered as an 
agent of the seller or the buyer, or of both, bound 
honestly to exercise hi.s skill k fairly t o communi- 
cate his opinion on the subject of the purchase to 
those who, for that purpose, have confidently 
employed him (Lord Eldon, O .). — Ite Moline, 
/tlx p. Oyster (1816), 1 JMer. 155; 2 Rose, 349; 35 
E. R. 032. 

Annotations: — ^Befd. Green r. Weaver (1827), 1 Sim. 404. 

Mentd. Robinson r. Kit(5liln (1850), 2 Jur. N. S. 294 ; 

Cone V. Rowlands (1836), 2 Gale, 231 ; Jte Pemberton, 

Ex V. Huth (1840), Mont. & Ob. 667 ; Bank of Bcinral v. 

Maolcod (1849), 5 Moo. Ind. App. 1 ; Re Curry, Ex ji. 

Lever (1850). 15 L. T. (). S. 470 ; .Arm^tronjr v. Jaokson, 

[19171 2 K. B. 822. 

109. .] — A broker is a person concerned in 

exchange or in buying & selling goods or securities. 
A person engaged in procuringfreight s or passengei s 
for ships, & in conducting their transfer on com- 
mission, though called a shipbrokor in ordinary 
language, is not a broker wdthin 6 Anne, c. 16. — 
Gibbons v. Rut.e (1827), 4 Bing. 301 ; 12 Moore, 
C. P. 539 ; r> L. J. O. S. C. P. 176 ; 130 K. R. 783. 

Annotation : — Refd. Smith r. Undo (1858), 4 C. B. N. S. 395. 

110. .] — Hunter v. Wykes, No. JOO, ante. 

111 . .] — A broker makes a contract betw^een 

tw'o persons & hinds them together by or on such 


bargain. The employment of a broker relates to 
goods & money & not to personal contracts for 
work ifc labour. A person who hires or procures for 
another, persons t o be employed by him in survey- 
ing a line of ry. is not a broker within the above 
Act.— Milford Hughes (1846), 16 M. k W. 174 ; 
16 L. J. Ex. 40; 8 L. T. O. S. 104; 10 Jur, 990 ; 
10 J.P. Jo. 788. 

Annotation:--Eefd. Pidgeou r. Burnlem (1849), 3 Exch. 465. 

112. .] — A dealer in London in shares in a 

public CO. (whether British or foreign) is a “ broker” 
within the above Act, & incapable of suing for 
commission, unless duly licensed. 

Where an unlicensed person had assumed to act 
as broker in the purchase of such shares : — Held : 
ho might recover from his principal the price which 

E ursuani to a usage of the share market he had 
een obliged to pay; the above Act not making 
the contract void, but merely preventing the un- 
licensed broker from recovering any remuneration 
for his services in making it. — Smith v. Lindo 
(1858), 5 O. B. N. 8. 587 ; 27 L. J. O. P. 335; 
stih now. Lindo v. Smith, 32 L. T. O. S. 62 ; 4 Jur. 
N. S. 974; 6 W. R. 748, Ex. Oh. 

Annotaiimi : — Folld. hfcott r. Jurksnii (1865), 19 C. B. N. S. 

134. 

113. Distinguished from auctioneer.] — 

Sewhle : the selling of goods by auction within the 
city of London by an auctioneer, who has paid the 
duty of 20.*?. for a licence required by 17 Geo, 3, 
c. 50, but who lias not been admit ted as a broker by 
the Ct. of INlayor k Aldermen, does not make him 
liable to ih(‘ penalty of 6 Anne, c. 16, for acting as a 
broker without being so admitted. — W ilkes v. 
Ellis (1795), 2 Hy. Bl. 555 ; 126 E. R. 699. 

See, now, London Brokers Relief Acts, 1870 
(c. 60) 1884 (c. 3). 

114. Distinguished from factor.] — The char- 

acter of a broker is materially different from that 
of a factor. Be is not trusted wdih the possession 
of goods, k ought not to sell them in his own name. 
— Baring v. Corrtk, No. 821, jjosf. 

For full aiin'4., see C. No. 821, post. 

jl5, ,] — Stevens v. Biller, No. 107, 

ante. 

116. Bill broker.] — A bill broker is not a pcrieon 
known to the law with certain prescribed duties, 
but his employment is one which depends entirely 
upon the course of dealing. IJis duties may vary 
in different parts of the country ; their extent is n 
question of fact to he delerrnintjd bv the usage dr 
course of dealing in Hie jiarticular place — Foster 
V. Pearson, Stephens v. Foster, No 558, post. 

For full anns., see 8, C, No, riC>H,po8t. 

117. A bill broker is a person holding 

himself out as desirous of receiving bills for dis- 
count, making a ]jrofit by rediscounting them, 
charging as much as iiossible & [jiving as little as 
he can to those who discountfor him (Wii.de, C.3.). 
— Columbine v. Fennel (18,50), cited 2 Bankr. dc 
Ins. R. 146. 

Annotaiions : — Apprvd. Jte Lane (1 855), 2 Bankr. &TnB. R . M 0. 


106 i. Fartor.] — A porwon acting aa i 114 1. Broker — Distinguished /rom I brokers,” & a corrcHponding sold nolew ur> 
afiTcnt In Montreal for a book-house In factor.] — Poiweuslon or control of the | Kiuiied & sent by the broker t-o another 
Paris, & toking subHcrlptions & render- j^ooda of the principal by the factor i party, the no men of the princlpala bcln^; 
iner accounts in name of such house, is distinpruibhes liim from a broker, He he | diaclosed to cacdi otiicr at a Bubs(‘quent 
not a factor so aa to aue in hia owi Is personally liable when contract Inff dale: — Held: the broker was merely 
name. — Dounte & Danserkau (1879), for a foreifm principal, while the broker an Intcnnedlary & not an aifent for 

3 L. N. 22, Q. B.~€AN. ^ ^ 

106 IL — Distinguished from other 
ugenis ,] — ine distinction l)etween a 
factor k a confidential clerk or other 
agent Ifl that the factor has cert.ain duties 
imposed on him & is snbject to certain 
legal liabilities from W'hlch a confiden- 
tial clerk is exempt. — E vans r. Bulley 
(ASSIGNKK of CONODON) (1823), 1 

Nfld. L. IL 330.— NFLD. 


incurs no ))erHOiiai iianiuiy ir ne do not 
exceed his InstruetionK. — C rank v. 

! Noj>an, (1875) 19 L. C. J. 309, Q. B. 

I 1876.— CAN. 

114 ii. Distinguished from agent 

’ for sale.] — Wliere a broker signed & 
1 sent to a party a bought note : ** We 
j have tins day liought by your order & 
' for your account from our principals 
' . . . 250 bales of Juie . . . (name) 


sate, fic was not Jiamo utnuT uontract 
Act (IX. of 1872), 8. 230 (2), the contract 
(If any) between the broker & the buyer 
l)clng a contract of employment, the 

tu>in(r til o ftr Ttrif. 

V. Roicdf7cAa'876), i c7pri). 374, folid.-^ 
Patiram Bankkjee V. Kankinarbah 
G o., Ltd. (1915), 1. L. It. 42 CSolc. 
1050.— IND. 



280 


Agency. 


118. Ship broker.] — A ship broker, whose ordi- 
nary business is to negotiate contraets for the hire 
& freighting of ships, to receive the money on such 
contracts, A to pay it over to tlie owners deducting 
a coniTiilssion, is subject to the bkpey. law as a 
broker within 0 (ieo. 4 , c. 1 (i, s. 2 . — Pott v» Turnek 
( 1830), 0 Bing. 702: L. Welsh. 20.3; 4 Moo. A 
P. 551 ; 8 L. J. O. 8. C. P. 282 ; 130 P. R. 1451. 

119. Scrivener.] —Columbine ik Pennel,'No. 
117, ante, 

h'or full aniiH., tfce S. No. 117, r/n/r. 

120. Del credere agent.] — A commission del cre- 
dere is an ahsolutf* engagement to the principal 
from the broker, A makes him liable in the first 
instance. — G rove r. Duboih (1780), 1 Term Rep. 
112; 00 P. R. 1002. 

Annotations Dlzo Diokasoii (178(i), 1 Term llcp. 

285. Dktd. l^arker v. Hmith (1812), 1C East, 382 : 
(Juramliifr V. Porester (1813), 1 M. & S. 4C4. Folld. Koslcr 
V. Eason (1813), 2 M. & S, 112. N.F. Mon-is v. Clca8»)y 
(1813), 4 M. A H. 566. Folld. Baker v. Tinnjdiam (1816). 
2 Marsh. 215, Consd. Hornby v. liuey (J81t), 6 M. A S. 
166. Pistd. Beolo V. Northeolo (1817), 1 Mooir, O. P. 
178. N.F. (labrlel v. Olmrclilll A Sim. [10141 1 K. H. 
440, Re!d. Houghton v. Matthews (1803), 3 Bos. A B. 
485; Mavor v Simoon HSIO). 3 Taunt. 407 ; Mlnett v. 
PoiTOrtler (1 81 1), 4 Taunt. 541 ; Brisbane v. Haores (1813), 
5 Taunt. 143; Hull v. (Jomber (1817), 7 Taunt. 55H ; 
Be(5kwilli V. Bullen A Hunoook (1858^ 27 L. J. C^. B. 162. 

121. -- — ,] — The only effect of a del credere 
commission is to make tin? factor i‘(*sponsibIe for the 
value of the goods t-o his principal (Alvanlky, 

O. J.). — lloiioiiTON V. Matthews (1SB3), 3 Bos. A 

P. 485; 127 P R. 203. 

Annotations .'—Reid. Morris r. (’loahbv ( 1813), i ^f. A S. 576 ; 
Jlu(i.soii r. (trangtT(IH2i), 5 B. A 27. Mentd. Brtuu- 
woll V. SpllkT (1870), 21 L. T. 672. 

122. .] — A commission del rrederc is the 

price given by the principal to tin*, factor for a 
guarantee; it pni-siipposes a. guarantee. The 
obligation of the fa.ctor aris(‘s on tlie guarantee. 
The guarantor is t-o ans\v(*r for the solvency of the 
vendee, A to pay the mom'y, if vendee* does not; 
on the failure of vendee; he* is to slanel in his place' 
A make his default goe)eI (Le)iM> KLLE.\ne)Ren;e;H, 
G.J.).-~Morkih r. (3.EASHY (ISlii), 1 M. A S. 500: 
105 P. II. 013. 

Annotations : — Expld. ('ampbcll r. Hasse?! (1816), 1 Stark. 
233. Consd. Hornby v. laieiy (1S17), (» M. A S. 166 ; WoltT 
i\ lCe»ppoI (1813), 22 L. .1. E.v. 163 n. ; (tabrlel r. Churejhill 
A Sim, 11614 i 1 K. B. 440. Reid. Fhict r. Mnrton (1871), 
41 L. J. g. B. 40. Mentd. Maareirr. Wilks (1827), 5 L.,1. 
O.S. K. B.30S. 

123. .] — A commission del credere imports 

jhat if the; V(*nde*e deies ne)t pay, the* venelor will : 
it is a guarantee' frotn vende>r to tin* prineipal 


against any mischief to arise from vendee’s insol- 
vency. The commission is in the natur() of a 
private agreement between factor A principal A 
cannot vary the rights subsisting between vendor 
A vendee. — Hornby v» Lacy (1817 ), 0 M. A S. 100 : 
105 E. R. 1205. 


AnnfAalions : — Folld- Brumwell v, Splllcr (1870), 21 L. T. 
672 : Gabriel v. Chiirohill A Sim, 11014J 1 K.. B. 440. 
Refd. WoBT V. Koppel (1843), 5 Hill. N. Y. 458, cited 22 
L. J, Ex. 103 n. 


124. .] — The vendor of goods through the 

medium of a broker who has a commission del 
credere cannot recover the price from the broker in 
a declaration u]^on an indvbilatvs assumpsit for 
goods by pltf. to deft, delivered to be sold, A sold 
bv him. — Gall v. Comber (1817); 7 Taunt. 558 ; 
fMoore, C. P. 279; 129 P. R. 222. 

125. .] — Peele V. Northcote (1817), 7 

Taunt. 478 ; 1 Moore, C. P. 178 ; 129 E. R. 192. 

126. Distinguished from other agents.] — 

A del credere agent, like any other agent, is to sell 
according to tlie instructions of his principal, A to 
make such contracts as he is authorised to make for 
him ; A he is distinguished from other agents 
simply in this, that ho guarantees that those per- 
sons to whom he sells shall perform the contracts 
which he makes with them. If he sells at the price 
at which he is authorised to sell, A upon the credit 
which he is authorised to give, A the customer pays 
him according to his (;ontraet, he is bound like any 
other agent, as soon as he receives his money, to 
hand it over to his ])rinci]>al (Mellish, L.J.). — 
lie Nevill, E,r p. White, No. 2, ante. 


Annotations : — Expld. G»brif‘l r. nnircbill A 8im. 119141 
1 K. B. 419. Refd. He VVutHoii, Ex p, Atkiu, [1904] 2 
K. B. 753, G. A. 

Fur full aims., sre S. C. Xo. 2, ante. 


127. .] — The obligation of a del credere 

ag(;nt on a sab; of goods to an undisclosed buyer 
does not extend to make him the person with whom 
the seller is entitled, if In* wishes, to litigate any 
dispute's that arise out of t in* contract A ascertain 
what is due upon it. It does not extend further 
than that where tln;r(; is an ascertained amount or 
certain sums due as a d(*bt from the buyer to tin* 
seller, t in* hu\ (*r fails to pay that amount either 
through insolvi'iicy or soniethiiig that makes it as 
impossible to recover as in the case of insolvency, 
the broker has to answer for that default by reastJu 
of his having received a del credere commission. — 
Gabriel (Thomas) A Sons w. Chitrcjull A Stm, 
[191413 K.B. 1272 ; S4 L. .1. K. B. 233 ; 111 L. T. 
933; 30 T. L. R. 05S ; 58 Sol. Jo. 740 ; 19 Com. 
Cas. 411, C. A. 


120 1 . Del credere avcnt Facts Iroin 
ichich imjdicd.] Glass r. .losr.ru 
(1847), 3 Rev. do Log. 22. Q. B.-- 

CAN. 


120 li. — .1 — III ail iM'llou Tor a 

biilanoo of account bct-wiM'n principal A 
usroiit when* the aH:oiit net up the iii- 
Hidvoney of thoHC to whom ho had Hold 
the tfeod«< of hlB principal :—77Wd ; 
tho rat-o of cominlsKion charjjrod by him 
A paid by the principal at dlfTcront 
times coulil Ik* taken as proof of a del 
credere, eommlsaion, A blw ph'a of tho 
linolvcucy .>f 8omo of Ids ouHtoiners 


must be disinisHcd. — Benkin r. Foley ; b. Prize noent.] — l*rizo ugrcnlR made 
(1861), 6 L. C. J. 156. — CAN. I a distribution, A retained a sum repre- 

; scntlng tho sliarc of the captain’s clerk, 
a. Landing agent at Penang.] — | As an authority for the retention, they 
“ IjandiriK aKcnts ” at the iwrt of > produced an attachment over property 
Bonam:: arc Internicdlarios owiiij; duty , in their hands of tho captain’s clerk, 
to both parties — ^oKonts of the ship* ; who was an absent A abscondint? 
owniors as lomr os the contract of ' debtor .--Held : prize agents’ position 
atIn'iKlit mont remains unexhaustt'd. ! did not satisfy rciinlrcmcnts of the 
^cntH for the cousignc'CH as soon as the ! l^oclamatiou as to tho distribution of 
I bill of lading ts produced with delivery I prize produce or the law of the iS’ovlnco 
1 order indorsed.— Uiiarteukd Baxk of as to attachments, A they could not 

hold money against petitioner, who was 
entitled to receive the unclaimed 
shares. — The Bermuda (1811), Stewart, 
231.— CAN. 


INDIV, AUSTRALIV it tUUNA V. BRITISH 

iNiHv Stevm Navigatio.v Co., I 

(1009), 13 V. W. N. 733.— IND. I 
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Part IV. — Formation and Evidence of the Contract of Agency. 


Sect. 1. —APPOINTMENT BY DEED. 

Sub-sect. 1. — When Deed Necessary. i 

128. Agent to execute deed — Presumption.] — An 
authority to execute a deed must be by deed ; if 
one partner acknowledge he gave another iiartner 
authority to execute a deed for him, the presump- 
tion is it was a legal authority, which must be under 
sbai & produced. An acknowledgment is not 
suffloient.— S teiglitz v. Egginton (1815), Holt, 
N. P. 141. 

Annotatiom: — FoUd. He Milsted, Ex p. .lovey (186S), 18 
L. T, IflG. Retd. Re IJurnscl & Wootton, Ex p. liurnscl 
& Wootton (1SG7). 16 L. T. 538. 

129. .] — ^An authority to an agent to 

execute an indenture under seal must also bo under 
seal. — ^B erkeley v. Hardy (182(1), 5 H. <te C.355; 

8 Dow. & Ry. K. B. 102 ; 4 L. J. O. S. K. B. 184 ; 
108 E. R. 132. 

A n notations : — Folld. Re Milwted, Ex p. Jorey (1868), 18 
_ T. 156. Mentd. Hall V. liuiiibrldffe (1H40), 1 ,Srott, 
N. R. 151 ; Hunter V. Parkor (1840). 7 M. & W. 322; 
Oooch V. Goodman (1842), 2 Q. H. 580 ; Re 8mith ik 
Laxton, Ex p. Cockburn (1803), 3 New Itep. 227 ; 
CUiesterfleld & Midland Sllkfitono Colliery Co. v. Hawkin.s 
(1865) 3 H. &; C. 677 ; Forster v. Filvet Colliery Co, 
[19081 1 K. B. 629. C. 

130. ,] — A power of attorney to 

execute a deed must be under seal as well as the 
deed itself. I 

A deed signed in her husband’s name by a feme 
covert without the authority of her husband, who is 
therein named a trustee, is not a sulTicieut execu- 
tion by the husband under the second condition 
of Bkpey. Act, 1801 (c. 134), s. 192. Nor is the j 
execution of a deed by the wife, upon the authority j 


150 ; 10 W. R. 582. 

131. Award requiring deed to be executed— 
Demand by agent that deed be executed.] — A per- 
son was directed by an award to sign a release to the 
opposite party. The solr. for the opy)osite party 
tendered a release to him ; he refused to sign it. 
Tlie ct. would not grant an attachment for a con- 
tempt, because the solr. had not a i)owor of atl orney 
to do that specific act. — Humphries’ Case (1824), 

2 L. J. O. S. K. B. 78. 

132. — ,J — Where an arbitrator directed 

by his award that pltf. should execute deeds of 
assignment, mtge. «& release, & a demand of execu- 
tion was made by the agent of deft.’s attorney ; — 
Held : it was not necessary that the agent should 
be authorised by a pow<ir of attorney. — T kbiujtt 
r. Ambler (1843), 12 E. J. Q. B. 220 ; 7 .Tur. 304. 

133. Memorandum of association — Signed by | 
agent — ^Under verbal authority.] — 0. verbally autho- j 
rised O. to sign on his behalf the memorandum of ; 


assocn. of a co. O. accordingly signed the name of 
O. to the memorandum without Ids own name 
appearing. The co. being in course of winding-up, 
O. was put on the list, applied to have his name 
removed, on the ground that he had never signed 
the memorandum nor agreed to take shares : — 
Held : ( 1 ) there being nothing in Cos. Act, 1862 
(c. 89), to show that l^arliament intended anything 
special as to mode of signature of the memorandum, 
tfio ordinary rule that signature by an agent was 
I siilllcient applied; (2) although by s. 11 of the 
j Act a subscriber was bound in the same way as if 
I ho had signed sealed the memorandum, still the 
memorandum was not a deed, & it was not neces- 
sary that authority to sign it should be given by 
deed ; (3) though it was irregular for O. to sign C.’s 
name without denoting it was signed by O. as his 
attorney, the signature was not on that- ground 
invalid : (4)0. was not entitled to have his name 
removed from the list. — Re Whitley Partners, 
Ltd. (1886), 32 Ch. D. 337 : 55 L. J. Ch. 540 ; 54 
L. T. 912 ; 34 W. R. 505 ; 2 T. L. R. 541, 0. A. 

A nnotatians : — Apld .Jackson v. Napper. Re Schmidt’s Trade 
Mk. (1886), 35 Gh. 1>. 162; DtMmison r. .IciTs, 118l)6J 
1 Ch. 611. Refd. Bovaii r. Webb. \ 1 901 ] 2 Ch. 59, C*. A. 

Necessity for deed in case of — Corporation.] — aSVc 
Corporations. 

Company.] — See Companies. 


Hub-sect. 2. — Evidence of Deed. 

134. Deed executed in principal’s presence.] — 

If A. executes a deed for himself & his partner by 
the authority of his partner Sc in his presence, 
it is a good execution, though the deed was only 
scaled once, & although A.’s authority was not 
conferred by deed. — Ball v. Dunsterville 
(1791), 4 Term Rep. 313 ; 100 E. R. 1038. 

AnnotaWyna : — Apprvd. Burn v. Burn (J797), 3 Vcs. 573. 

Distd.Cooch V. Goodman (1812), 2 Q. B. 580. 

135. Evidence of execution.] — An indenture 
having been prepared for binding a boy apprentice, 
the apprentice his father, being unable to write, 
de.sirea a third part y to write their names opj>osite 
two of the seals, & h(? did so. The indenture was 
nob read to them. The apprentice immediately 
afterwards took the indimtur<5 to the master Sc left 
it with him, Sc afterwards stated that when he did 
so lie considered himself bound, he went into 
service under the indentures ; — Held : the indenture 
was siiOlciently executed Sc elclivercd. — R. v, 
Loxgnor ( Iniiabitanth) (1833), 4 B. Sc Ad. 647 ; 


PART IV. SECT. 1, SUB-SECT. 1. 

128 i. Agent to execute deed — Renewal 
of lease .] — An affcmf. of a trustee, resid- 
ing in Newfoundland, for an estate in 
Ne\\'foundlainl, underteok te reninv 
lca.se.s which laid c*xpircd. For so doiipf 
he liad no authority except instructions 
contained in letters from his principal, 
not under seal, thomth in other respects 
the liomolof?atlon was complete. To 
the leases go {^ranted he had attached 
seals. The law of Newfoundland did 
not require any such formality to render 
valid a lease. The trustee sold the 
property & ignored the tenants holding 
under the new leases, os if no leases had 
been granted, upon tlie ground that an 
authority to an agent to execute a 
dooument under seal must be given 


under seal : — Held : where a seal is 
not necessary to a lease, as in Nc'wffumd- 
land,tho principal will lie bound if the 
agent execute it. — C onkkrknck Mpiiho- 
jnsT ("lUJiu’Ti V. Goopajj. (LS88), 7 
Nfid. L. R. 367.— NFLD. 

o. Agent to sene iiotice to quit.] 
All agent under a power of attorney 
wliich gave no authoHty to determine 
teuaneies signed a notiee to quit 
without describing hlins<df as agent. 
Tliere was evidence of i»arol authority 
to serve the notice : —Held : iiotie<* 
valid. — H lioo r. Davht (1840), 3 

I. L. R. 146 (Q. B.) ; I Leg. Rep. 38, Q. B. ; 
suh nom. Sliuo (Loru; i\ DuBE'rrs, — 
IR. 

d. .] — An authority to deier- 

mino tenancies need not be in writing. 


I but it may he given by parole A: Pad, 
altluMigh the agent iiave a powir of 
attorney for other jmriiOHes.— Warpkh- 
FORl> r. Wajjsiik (1851), 18 L. T. (). S. 
45.- IR. 

e. .1 — In ejectment a notice to 

quit served l>y a gonerul agent of pltf. 
is HulUcicnt, alihougii the agent bus not 
been appointed by power of attenujy. — 
Templkwork V. A DAMS (1861), 0 Ir. .lur. 
N. «. 1.32 (E.).— IR. 

f. Latui agent - - Newfoundland.] — 
An authority by parol to an agent to 
let or dispose of property Is as effeel ual 
in Nowfouinlland as the most formal 
deed. — Waddkn v. Wai»i>icn (1893) 7 
Nfid. h. U. 795.— NFLD. 
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Agency. 


SecU 1 . — Appainiment by deed: Sttb-aects. 2 <fc 3. 
< $ieci>2: Sub-sect, 

1 Nev. & M. K. B. 576 ; 1 ^ev. & M. M. C. 128 ; 2 
L. J.M.O. 62; 110 E. R. 599. 

Annotation : — ^Beld. Tupper r. Foulkes (18C1 ), 9 C. B. N. S. 

797, 

186. Deed executed for principal’s benefit — 
Estoppel.]— 'C/r. havinj? through physical it^rmity 
become incapable of managing his affairs, in- 
trusted his father, II., to undertake sole direction 
of them in his stead, & H. exercised the office of 
agent for many years. P., a debtor of G., having 
become embarrassed, II. was sent for by the cre- 
ditors’ attorney to execute a dt^cd of assignment of 
P.’s estate for the benefit of his creditors ; he did 
so, & entered the amount of the debt in a schedule 
annexed to the deed. G. having died, & a dispute 
arising as to his claim, IJ. filed his bill to establish 
his claim as a creditor upon P.’s estate; — Held: 

(1) the effect of H.’s having executed the deed was 
to prevent him, ns his son’s agent, from taking any 
proceedings against P. so that the estate of P. 
would obtain a benefit through such execution ; 

(2) the way in which the ])artieshad dealt with the 
deed was a benciffeial thing for the son, &. would 
enable the ct. also to deal witii it for tiie benefit of 
the son ; (3) the execution of the deed by H. was 
valid in Uie circumsfances, .althougVi he might not 
have been appointed an agent by deed. — G oodali. 
c. Maxwkll (IS45), 6 L. T. (). S. 166. 

137. Proof of authority— Conduct of principal— 
Recognition of agency - Non-production of power.] 
— In an act ion on a policy of insurance subscribed 
by defts’s agent under a power of attorney, it is 
sufficient proof of the agency that deft, is in the 
habit of paying losses so subscribed by the agent 
in his nanif*, without producing tlnj power of 
attoriifw, — llAUoiiTON v. Kwhank (1S14), 4 Camp. 
88 . 

138. Subsequent acknowledginent — Inference of 
re-delivery.] — Where a deed of gift executed by an 
attorney under a power which does not authorise 
the cxocut ion of such a deed is afterwards shovrn 
to the grantor & acknowledged &> treated as a valid 
deed, tfc the grantor acts as if the property com- 
piised f herein had duly i)assed to the grantee, the ct. 
may infer that there has been a ri^•(lelivery as at 
the date of the acknowledgment, & the grantor 
is bound Giereby, & it is not necessary to show that 
at the daf of acknowledgment the grantor know 
ho was not alieady bound . — Re Hkymottk, 
PlELDlNo r. Heymoitr. [1913] 1 (-h. 475; 82 L. J. 
Oh. 233 ; 108 L. T. 392 ; 57 8ol. Jo. 321, 0. A. 

139. Property in & production of deed.i — A power 

of attorney is the ^)ro])e^t y of the (lersoh to whom 
it is given ; where in an action on a lease executed 
under a power of attorney the party executing was 
not duly served wit h a subpoena duceji temm to pro- 
duce the power : secondary evid<*nce of its 

contents was not receivable. — II ihueru v. Knioht 
( 1848), 2 Kxeb. 11 ; 3 New Israel. Oas. 75; 17 L. J. 
Kx. 119; 10 L. T. O. S. 395; 12 Jur. 162; 154 
E. R. 384, Ex. Gh. 


Sub-sect. 3. — Other Points. 

140. Deed not essential to validity of transaction 
— Principal bound.] — Where a married woman 
contracts, by deed, without any power of attorney 
from her husband, for the hire of a servant, pltf. 
may consider the deed as void, & declare on the 
simple contract against the husband ; & in such 
case the deed is evidence of the contract. If 
another person joins in such deed, it does not take 
away the remedy against the husband to sue him 
in asaumpsiL — White v. Cutler (1795), 6 Term 
Rep. 176; 1 Esp. 200 ; 101 E. R. 497. 

AnnoitiHons : — Consd. CliflFord r. Burton (1823), 8 Moorf^, 

C. P. 16 ; Weston v. Foster (1836). 3 Scott, 164 ; Hrnter 

V. Parker (1840), 7 M. Si W. 322, Reid. Fishmonger^ ’Co. 

V. Robertson (1843), 5 Man. & G. 131. Mentd. Hogan t?. 

Hand (18()1). 14 Moo. V. C. C. .310. 

141. Transfer of ship.] — A ship, having 

been sold by auction, was transferred by an instru- 
ment executed by the auctioneer under seal, 
though not acting under any power of attoiney ; — 
Held : as no transfer under seal was required by 
Act of Parliament it of>erated as a written transfer 
by the principal. — HuxTERr. Parker, No, 1046, 
post. 

Antuiiaiion Refd. Xajlor r. Moitimoro (1864), 13 W.R. 

47. 

For full auiiK., see 8. C. No. 1045, post, 

142 . Sale of chattel — Principal not liable on 

covenants.] — If an agent, acting under a parol 
authority to sell a chattel, sells it under a contract 
))urporting to be executed by himself as owner of 
the chattel, & made in fact under seal, though not 
required by law to be so made in order that it may 
be binding, such contract under seal is binding on 
the princi{>al as a contra<;t of sale, & passes the 
property in the chattel to the vendee, but the 
deed & the covenants thereof are the deed & cove- 

I nants of the agent & not of the principal. — Low r. 

I McGill, No. 212, post, 

143. Lease by mortgagee — “As agent” of 
; mortgagor — Mortgagee not in possession.] — R., a 

: legal mtgec^., who collected rents as agent for the 
I mtgors., but did not assume the position of mtgee. 
j in possession, was a party to a tenancy agreement 
under seal, which was expressed to be made be- 
tween R. “ as agent, hereinafter called the land- 
lord,^’ & S., the tenant. Mtgors. were not parties 
to the agreement, & had not given power to R. 
under seal ; — Held : ( 1 ) the agreement operated to 
effect a legal demise of the premises; (2) a pur- 
chaser from ml-gors. was entitled to enforce as 
against the tenant the covenants contained in the 
agreement. — Chapman r. Smith, [1907] 2 Ch. 97 ; 
76 L. J. Ch. 391 ; 96 L. T. 662 ; 51 Sob Jo. 428. 


Sect. 2,— APPOINTMENT OTHERWISE THAN BY 
DEED. 

SiTu-sE(’T. 1 . — Necessity fob Written Appoint- 
ment. 

144. General rule— Not necessary.]— Where one 
person signs on behalf of another, authority for his 


PART IV. SECT. 1, SUB-SECT. 2. 

187 I. of anthorittf — Cotuliwt of 

pH ncipal — /i iiion of agency —.V on - 

production of poiccr, 1 - A Ixind wan 
exocuiod by D. for V. as bln atterucy, 
11. on oxamiimtioii by pltf. o« to bin 
authority wald had a iK)wer of 
attorney (not produwMi) from V, & had 
aot.od for him In ndatlon to the matU'r 
in peapoct of which the bond waa given 
for aovoral months //cW ; 1). wuh 

authorlacd to execute the lamd. — 
IUlfouk r. DuummoN!) (1890), 9 

C. L. T. 1)00. N. 261.— CAN. 

137 11. Conduct of third parly — 

hecegnition of agency — Mon^production 


of poirer .] — An iMcent having apijeared 
as pltf. in an action for the balance of 
a bill of exchange, deft, called for a 
jKiwop of attoniey. Deft., had from 
t.iine tn time paid pltf., who received 
the money under written Inatruotiona 
received some time back from the 
principal : — IJeJd : deft, had by his 
conduct admitted the agent’s authority. 
— Skwtclu Sc Co. v. Nowlin (1844), 
Bloett, 284— I. of M. 

187 iii. Ancient deed. 1— Prod uc* 

tiun of a deed thirty years old, pur- 
imrting to be executed under a power of 
attorney, does not. prove tlie power. 
Where the only proof of authority waa 
the production of a copy of an unsealed 


power of attorney reoelved by pltf.’s 
attorney from the son of the i^pson 
appointed by it, since dead : — Held .* 
clearly insufhoient. — J ones v. Mo- 
Mpij,kn (1866), 25 U. C. R. 542.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

144 L General rule — Not nececsarit ,] — 
An agent acting for B, signed an agree- 
ment for the purchase of an hotel. The 
agreement uiis one which did not 
require to be under seal ; — field : in 
such cose the appointment of the agent 
did not require to he under seal, or. In 
fact, in writing. Sc B. could be sued 
under the agreement made by the 
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BO doing need not be in writing unless the instru- 
ment is one within Stat. Frauds. — Cooke v. 
.Tackson (1850), 15 L. T. O. S. 623. 

145 , Del credere agent.] — An agreement 

by a factor to seU upon a del credere commission 
need not be in writing, not being a promise to 
answer for the debt, default, or miscarriage of 
another person within Stat. Frauds, s. 4. — 
OoUTUBiEB V. Hastie (1862), 8 Exch. 40 ; 22 L. J. 
Ex. 97 ; 156 E. R. 1250 ; revad, on another point 
(1856), 6 H. L. Oas. 673, H. L. 

AnnoUtHons: — Distd. Wickham v. Wickham (1865), 2 K. & 
J. 478. A^d. Reader v . Kinffham (1862). ,32 L. J. C. P. 
108 : DitteTMallett v . Bateman (1864), 16 O. B. N.S. 530. 
Apld. Sutton e. Grey, [1894] 1 Q. B. 285, 0. A. Distd. 
Harburg India Rubber Comb Co. t>. Martin, [1902] 1 K. B. 
778, O. A. ; Davys u. BubwoU. [1913] 2 K. B. 47, C. A. 
Consd. Gabriel v . Churchill & Sim, [19141 1 K. B, 
449. Refd. Risbourg: t?. Bruckner (1868), 30 L. T. O. S. 
258 ; Ralli v . Universal Marine Insce. (1862), 4 Do G. F. 
& J. 1 ; Fleet v. Mnrton (1871), L. R. 7 Q. B. 126 ; Mount* 
Stephen v , Lakeman (1871), 25 L. T. 755, Ex. Xentd. 
Hall Conder (1857), 2 C. B. N. S. 22; Pritchard v. 
Merchant's & Tradesman’s Mutual Life Assoc. See. (1858), 
3 C. B. N. 8. 622 ; The John Bellamy (1870), L. R. 3 A. & 
E. 129; Mollett c. Robinson (1872). L. R. 7 C. P. 84 ; 
Joliffe tt. Baker (1883), 11 Q. B. D. 265; Griffith v. 
Brymop (1903), 19 T. L. R. 434. 

146, .] — Scnible : a contract for a 

del credere agency is not a promise to answer for the 
debt, default or miscarriage of another within Stat. 
Frauds, s, 4. — Wickham v. Wickham (1855), 2 K. 
& J. 478 ; 69 E. R. 870. 

Annotations Sutton v. Grey (1893), C9 L. T. 354 ; 

Harburg: India Rubber Comb Co. r. Martin, [1902] 1 K. B. 
778, C. A. Mentd. Re Deane & Youle, Rx p. Goldsmid 
(1856), 25 L. J. Bey. 26. 

147 , Stockbroker — Half commission.] — By 

a verbal agreement with deft., pltfs., a firm of 
stockbrokers, undertook to transact ordinary 
business, & be answerable upon the Stock Exchange 
for customers whom deft, should introduce, upon 
terms that deft, should receive half the commission 
earned upon, & be liable to pltfs. for half the losses 
arising irom, such transactions. Owing to the 
default of a customer a loss was incurred by pltfs., 
lialf of which they sought to recover under the 
above agreement: — Held: (1) the promise to be 


answerable for the losses was the ulterior conse- 
quence only of the above agreement, the main 
object of which was to regulate the terms of deft.'s 
employment in respect of transactions in which he 
was interested ; (2) upon the principle applicable 
in the case of a del credere agency, the contract was 
one of indemnity, not a promise to guarantee the 
debt of another person ; (3) Stat. Frauds, s. 4, did 
not apply ; (4 ) the agreement was valid. — Sutton 
& Co. V. Grey, [1894] 1 Q. B. 285 ; 63 L. J. Q. B. 
633 ; 69 L. T. 673 ; 42 W. R. 195 ; 10* T. L. R. 96 : 
38 Sol. Jo. 77 ; 9 R. 106, C. A. 

Annotations : — Distd. Harburp: ludia Rubber Comb Co. r. 
Martin. [1902] 1 K. B. 778, O. A.; Davys r. Buswell, 
11913] 2 K. B. 47, C. A. Re!d. Guild v. C^onrad, [1894] 
2 Q. B. 885, C. A. 

148. Contract for lease.] — A bill for specific 

performance of a contract for a 21 years’ lease 
alleged to be entered into by deft. P., as agent for 
pltf., with the other deft. S., stated that P. had 
mfonnod pltf. that S. had written him a letter con- 
stituting the contract, 4te further stated that P. had 
entered into “ the said ” contract as agent for & on 
behalf of pltf. On demurrer : — Held: (1) the bill 
contained a sufficient averment of a contract in 
writing to satisfy Stat. Frauds; (2) it was not 
necessary that the agency of P. should be consti- 
tuted by writing. — Heard w Pilley (1869), 4 Cb. 
App. 648 ; 38 L. J. Ch. 718 ; 21 L. T. 08 ; 33 J. P. 
628 ; 17 W. R. 750,0. A. 

Annotations: — ConSd. Jamon r. SmIUi, [1891] 1 Cb. 384. 
Refd.Cavo v. Mackon/Jc (1877), 46 L. J. Ch. 564. Mentd. 
Chattock r. Muller (1878), 8 Ch. D. 177 ; Roeliefoueauhl 
V, BousU‘od , [ 1 897 ) 1 Cb . 1 96 , C. A. 

149. Purchase of land.] — Authority to an 

agent to buy land is good without writing, though 
the contract itself must be in writing by St-at. 
Frauds. — Waller v. Hendon & Cox (1723), 2 Eq. 
Cas. Abr. 50 ; 22 E. R. 44. 

150. .] — A contract for the purchase of 

land made by an agent will be enforced although 
the agent bo appointed merely by parol. — Heard r. 
PirxEY, No. 148, ante. 

Annotations : — Consd. Cave v. Muckenssle (1877), 40 L. J. ( h. 
564 ; JamcB v. Smith. [1 891 ] 1 Ch. 384. 

For full anuB., see S. C. No. 148, ante. 


asrent. — N ational Trust Co., Lti>. 

V. Nadon (1915), 30 W. L. R. 688 ; 7 

W. W. R. 1067.— CAN. 

148 i. Contract for leascA — An 

ajjent’8 authority to contract for a 
lease of lands need not be in writing’. 
tSemble : a written jiroposal for a lease 
made to an affont, who has not power to 
enter into a contract for such a loase, 
may be acknowledged by parol by the 
priticipal, so as to bind liirn. — C' ali.A‘ 
OHAN V. Pktfer, 2 I. Ed. R. 399 
(E. E.).— IR. 

148 li. .1— Defts.’ agent 

R'as authorised, though not in writing, 
to advertise a house & farm for letting, 
& laid a proposal offering £2 per acre 
for such term as should be agn*od on 
before defts., who authorised Its ac- 
ceptance If the agent was satisfied with 
swurity for rent. A draft lease wew 
prepared for thirty-one years from 
defts. to pltf., & the agent wrote on it 
names of proposed sureties, & pltf. at an 
auction purchased some furniture for 
the house Sc a large amount of manure. 
In a suit for sp^lfio performance: — 
Held : the agent having full authority, 
Sc the agreement between agent Sc pltf. 
being preliminary to a formal loose, 
the former need not bo authorised in 
writing to conclude it, Sc spedfle per- 
formance granted. — M’C auslavd v. 
Murphy (1 881 ), 9 L. R. Ir. 9.— IR. 

148 iU. .]— Defts. who were 

Incorporated under Charitable Associa- 
tions Act, R. S. M., 1902, c, 18, passed 
a resolution in favour of opening club 
rooms, Sc the house committee, which 
was vested with full power to rent or 
lease suitable club rooms, agreed to 


lease certain premises from pltf. An 
offer in writing to take the pmnlses 
for two years on certain terms therein 
stated was made to pltf.’s agent, & 
this offer was signed “Loyal Order of 
Moose, per W. G. G.” O., who held 

the office of Vice-Dictator, had assisted 
the house committee considerably & a 
vote of thanks had been passed to him 
for his untiring efforts on behalf of the 
house committee. The offer was 
accepted : — Held : defts., acting by 
resolution, delegated their powers %vith 
respect to rc'ntlng club rooms, & the 
house committee had practically dele- 
gated their rs^iwers to G., & clothed him 
with authority to make the offer to 
pltf. — PuLFORD V. Loyal Orper of 
moose (1913), 25 W. L. R. 868.— CAN. 

149 I. Purchase of landA — In 

an action against defts. to compel a 
oonvoyaneo to pltf. it was proved that 
they had purchased certain land as 
agents for pltf., who had entered Into 
poBsossion, made improvements, & paid 
interest on the purchase-money, on 
faith of the arrangftment with defts. : — 
Held : — pltf. could prove the agency 
Sc the purchase by parol evidence not- 
withstanding Stat. Frauds, Sc was 
entitled to a conveyance. James v. 
SmUK [18911 1 Ch. 384 ; Re Marl- 
borough (Dt*frc), Davis v. WhitehMidt 
11894] 2 Ch. 133; Rochefoucauld v. 
Boustead, [1897] 1 Ch. 196, C. A.; 
BartUtt V. Pickers-gill (1760), 4 East, 
677 n., cited. — Lundv r. Garpnrr 
( 1903), 2 Ont. VV. R. 1304.— CAN. 

149 II. By sub-agent.] — An 

agent to purchase land employed a 
sub-agent, who bought In his own 


name. In an action by the prlncliiei 
against the sub-agent: — Held: tlicr 
agreement to act as Kub-agent did not 
require to be in writing, because the 
cause of action was not upon tJj<* 
Rgrot^mont hh creating a trust in land, 
but upon a constructive trust not 
created or Intended by the parties : 
the cause of action arose cx aelicio *S: 
not ex contractu, Sc Stat. Frauds had 
no application. Bartlett v. PickersgiU 
(1760), 4 East, 577 ii., distd. — PoRTiai 
V. Tk Koiumo, 4 J. 11. N. ,S. H. C. 1.- 
N.Z. 

g. iMnd agent.) — Land Agents Act. 
1912, s. 13, does not require that all 
the terms of the agreement lictween 
an agent Sc a principal sliould be in 
wi’iting. It Is not necessary that th<* 
writing should contain anything l)eyond 
tlio actual appointment of the agent 
Sc a description of the property autho- 
rised to be sold. — Tiiorne« r. Eym: 
(1915), .34 N. Z. 051.— N.Z. 

h. Parol evidence inadmissible. 1 

— LANGL018 r. Bkkthiaumk (19i:{'. 
9 L. U. N. S. 367.— CAN. 

I. Sut)Scrtpiion for shares .) — Tlic 
authority to take shares should l>e in 
writing; but, semhle : a parol autho- 
rity will be binding. 

T)eft. had taken shares in a road eo. 
On the secretary soliciting a further 
su1>scriptlon, deft, told him be would 
take another £100, Sc the secretary 
afterwards, in deft.’s absence, put 
down his name for these shares : — 
Held : not sufficient to charge deft. — 
INOKKBOLL & THAMESFORD GRAVKI. 

Hoad Ck). v. McC-arthy (1859), 16 
U. C. R. 1G2.— CAN, 



284 


Agency. 


Sect, 2 — Appointment otherwise than by deed : Sub- i 
sects, 1 & 2 .] I 

161. .■) — A contract for the i)urchase ' 

of land made by an a^cnt in his own name vests 
the oquitable title in the principal «& may he estab* ! 
lished bjr him against the agent & persons claiming i 
tinder him, although the agent be appointed merely 
by parol. — Cave Mackenzie (1877), 40 L. J. Ch. 
504 ; 37 L. T. 218. 

AnnotalionH : — Reid. JomOR v. Smith, JlSOll 1 Ch. 384. 

Mentd.ClmUock r. Muller (1878), 8 Ch. 1). 177. 

162 .] — ^Ari agent to purcha.se lands 

may be appoinlt?d by parol. — James v. Smith, 
[1801] 1 Ch. 384 ; 03 L. T. 524 ; 39 W. K. 390 ; 
affd, on another point, 05 L. T. 544, C. A. 

Annotation Kocht'foueuuhl r. lloustead, [18971 1 

Ch. IJlfi, C. A. 

163. .] — A incmorandum of the pur- 

chase of leasehold houses, w ritten at the time when 
and th(i place where the transaction took place, & 
at the purchaser’s dictation, by a relative of the 
vendor, who was present when the transaction was 
ent(?red into, is a suflicient memorandum or note 
of the agreement in writing signed by the party to 
be charged thGr<;with or some other person there- 
unto by him lawfully authorised, to satisfy s. 4 
of Stat. Frauds. — Brooks v. Billingiiam: (1912), 
50 Sol. Jo. 503. 

164. — — Sale of goods.] — Th(^ authority of an 
agent to sign a contract for the sale of goods within 
8tat. Frauds, s. 17, need not bo in writing. — i 
Oraiiam V, Mhrhon, No. 108, post. 

Annotations Reid. (Iruhom r. 1* r«<t well (1 84 1 \ 3 Man. Sc O. 

308; Mows r. (’arr (1850), 1 H. & N. 481 ; Hurroll v. 

Evans (180‘J), 1 ll. & C. 174, Kx. Ch. : WilllumH v. HyriicH 

(1863), 1 Mod. P. C. N.S. 151 ; Vandorhergh r. Spooner 

(1806), 14 1.. T. 701. 

165. Memorandum of deposit - Equitable mort- 
gage.! — Certain bankers p(dit io)ied for the .sale of 
an emiitabhi mtge. Th<j memorandum of deposit . 
of title d<*e<ls was not written or signed by bkpt., | 
but was drawn out by a clerk of the hankt'rs, wh(m 
he l(jft the d(*e(ls at. tlH» l>ank. It was submitted on 
behalf of ix'titioners that the clerk might be con- 
sidered bkpt.’s agent j)ro fine vice :—JIehi : the 
memorandum of deposit being entirely in tlui hand- 
wTiting of tli(» clerk of the depository, it was not 
suHicient to take Mu; case out of the general rub;, 
which refjuires a memorandum to accompany a 
deposit c»t deeels by way of eepiitable) eutge . — Rc 
KINO.SFOIU), /iV p, KMMEUTe>N (1834), 3 De^ae;. & 
Ch. (151, C. of K. 


SuR-sECT. 2 . — Authority op Agent T(j sign 
Micmobandum under the Statute of Frauds. 

156. Agent— Special authority unnecessary.] — 

A lotte^r written by an agent within scope of his 
authority, which refers to A. rerognisc's an unsigned 
document as containing the tonus of a contract 
made by his principal, is a sunicieut momerandum 
of the contract within Stat. Frauds, s. 4. It is not 


nece.ssarv, in order to satisfy the stat., that the 
principal should have authorised the agent to sign 
the letter as a recorel of the contract. — Griffiths 
(John) Cycle Oorpn., Ltd. v. Humber Sc Co., 
Ltd., [1899] 2 Q. B. 414 ; 08 L. J. Q. B. 959 ; 81 
L. T. 310, C, A. ; revsd. on another point, 85 L. T. 
141, n. L. 

A iinotntion : — Distd. l)aiiie'lM r. TrefiiPis (1913), 109 L, T. 922. 

157. .]— Stat. Frauds may be satisfied 

as completely by a note or memorandum signed by 
an agent, of the terms containeei in a verbal con- 
tract, as by a note or memorandum signed by tlio 
principal himself, irovided the agent had authority 
to sign the particidar note or memorandum ; & the 
fact that the agent was not authorised or did not 
intend to bind his principal by a contract is 
immaterial. — Daniels v. Trefusis, [1914] 1 Ch. 
788 ; 83 L. J. Ch. 579 ; 109 L. T. 922 ; 58 Sol. Jo. 
271. 

Auctioneer.] — aS’cc Auction Sc Auctioneers. 

Auctioneer’s clerk.]— Auction Sc Auc- 
tioneers. 

158. Broker — Authority as such while acting for 
both buyer & seller.] — A broker employed to sell 
goods for any person, who agrees for the sale of 
them, Sc give.s to the purchaser Sc to his employer a 
sale note, is to be considered as agent for both 
Ijarties, & such note is a sufheient note in writing 
within Stat. Frauds. — Rucker v. Cammeyek 
(1794), 1 Esp. 1U5. 

Folld. Slcvo\vrii?ht V. Archituld (1851), 17 

Q. H. 103. 

159. .]— Pltf. at the request of deft, sold 

to iJ. a certain quantity of brown malt. The con- 
tract was actually made by T., employed by pltL, 
and was in these terms ; “ Sold Jl. 320 quartei's of 
[pltf.’s) malt at 74 shillings. (Signed) T.” It was 
oDjected that T. was agent for pltf. only , and that, as 
ho only had signed the sale note, Stat. Frauds was 
not satisfied : — Held : it was sulYlciont, as T. was 
the agent of both parties in making the contract. — 
Hicks v. Hankin (1802), 4 Esp. 114. 

160. .] — When a person is told by two 

parties that he is to be the broker to make a con- 
tract between t hem for the sale of goods, & he, in 
consequence, reduces it into writing, & sends a sale 
note of the items to each party, this is a valid con- 
tract within Stat. Frauds. — Chapman v, J ’art- 
ridge (1805), 5 Esp. 250. 

101. ,j — A broker is agent of both 

buyer & seller to sign a memorandum of the 
contract. — H tndei;. WiiiTEiiousE &;Galan (1800), 
7 East, 5,58 ; 3 Smith, K. B. 528 ; 103 E. R. 210. 

.4 — Reid. Emnvorsou r. Hoelis (1809), 2 Taunt. 

38 ; UoHHilor v. MilU-r (1878), 39 L. T. 173, II. L. Mentd. 

DlokeuHOii r. Lilwul (1816), 1 Stark. 12-> ; Ken worthy r. 

Sohotield (1824n 2 H. & C. 945; Carruthers v. Puyno 

(1828), 5 Bln»?. 270; Alexander v. Gardner (1835), 1 

Ring. N. C. 6< 1 ; Spartuli v. Benecko (1850), 10 C. B. 212 ; 

North St afford sill re Ky. r. Pook (1.'‘60), K. B. & E. 986 ; 

Turley v. ButcH (1863), 2 Il.&C. 200; Sweetinifr. Turner 

(1871), L. U. 7 Q. B. 310; Pcirco v. Corf (1874), L. B. 

9 Q. B. 210 ; Oliver v. Huntinur (1890), 44 Ch. D. 205. 

162. .] — Where a broker is authorised 

by one man to .sell gooiLs, & to buy such goods for 
another, an entry in his books of a sale of these 
goods from the one to the other, signed by him, is 


PART IV. SECT. 2, SUB-SECT. 2. 

158 i. Broker-— Authority ns such while 
acting for both buyer <l' seller.]— W’ hero 
a broker really is employed by both 

} >artl 08 & btK;omes the agent of both, 
10 may Idnd thorn both, but unless he 
be la that poHition his algnatiiro will 
only bind the party by whom he is 
employed. 

A., deft.’s agent, offered flour for 
sale, & pltfs. authorised brokers to buy 
a pt^rtloii of it. A. the brokers 
negotiated a boi'goln, the former acting 


for deft, ic the latter for pltfs. The 
brokers signed a eon tract note for both 
parties: — Held: (l) there was no 
evidence that deft, had made the 
Itrokors his agents to sign the oontraot 
note ; (2) there w'as not a note or 

memorandum sufllclcnt to satisfy Stat. 
Frauds. Bird v. Boulter (1833), 4 B. & 
Ad. 443 ; Hinde v. Whitchouse (1806), 
7 East, 558 ; Emerson v. Hcclis (1809), 
2 Taunt. 38 ; Williams v. MUlinoton 
(1788), 1 Hy. Bl. 81; liemterson v. 
BnrnewaU (1827), 1 Youngo & Jervis, 
395 ; Buckcr v. Camtneyer U7U4), 1 


Ksp. 105 ; Ooom v. A/lalo (1826), 6 B. &; 
C. 117 ; Hawes v. i*’or«<rr (1834) 1 Mood. 
& U. 368 ; Chapman v. Partridge (1805), 
5 Esp. 256 ; Grant v. Fletcher (1826), 
5 B. & C. 436 ; Thornton v. hempin 
(1814), 5 Taunt. 786; Soamesv. Spencer 
(1822), 1 Dow. & Uy. K. Li. 32 ; Gale v. 
Wells (1824), 1 C. & P. 388; Hicks v. 
Hankin (1802), 4 Esp. 114 ; Graluim v. 
Mussim (1839), 5 Bing. N. C. 603 ; 
Thornton v. Meiix (1827), 1 Mont. & M. 
43, cited. — S yme v. TIeward U»56), I 
L. C. Jurist, 19.— CAN. 
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a binding contract between the parties. — Heyman 

V. Neale (1809), 2 Camp. 337. 

Annoiations: — Distd. Henderson v. Bamewall (1827). 1 

Y. & J. 387. Refd. Slevewright v. Archibald (IS.'il), 17 

Q. B. 103 ; Thornton t?. Charles (1842), 9 M. & W. 802. 

103 , ,] — In an action for not accepting 

goods bought through a broker, the sold note, 
bearing the signature of the broker, who acted for 
both buyer & seller, is a note or memorandum in 
writing of the bargain signed by a lawfully autho- 
rised agent of buyer to satisfy Stat. Frauds, s. 17. — 
Parton V. Crofts (18(54), 16 C. B. N. 8 . 1 1 ; 3 New 
Rep. 513 ; 33 L. J. C. P, 189 ; 10 L. T. 34 ; 12 

W. R. 653 ; 143 E. R. 1027. 

104 , ,] — A broker acting for pit f . made 

a contract for the sale of goods to deft., sending a 
note to each party, but signing only that which was 
sent to the seller ; he, however, entered the contract 
in his book, in which he signed both bought & sold 
notes. Deft, kept tVie note sent to him without 
objection until called upon to accept the goods, 
when he repudiated the contract, assij^ng for 
reason that the note sent to liim was not signed : — 
Held : (1 ) the conduct of deft, amounted to an 
admission that the broker had authority to make 
the contract for him ; ( 2 ) his signature to the sold 
note bound deft. ; (3) the signed entry in the 
broker’s book was a sufficient memorandum of the 
bargain to satisfy Stat. Frauds. — Thompson v. 
Gardiner (1876), 1 C. P. D. 777. 

See^ further. Sale op Goods. 

165. Estate agent — Authority to sell.] — An 
authority given to an estate agent to sell property 
primd facie implies an authority to effect a sale 
binding in law, Sc includes an authority to execute 
an agreement on behalf of the principal where the 
law requires a contract in writing. — Rosenbaum v. 
Belson, [1900] 2 Ch. 267 ; 69 L, J. Ch. 669 ; 82 
L. T. 658 ; 48 W. R. 522 ; 44 Sol. Jo. 485. 

166. Factor — Authority as such while acting for 
both buyer & seller.] — Deft., having negotiated with 
pltf., a hop-gi’ower, for the i)urchase, by sample, of 
.some hops, went with him to his factor, when deft, 
agreed to buy the hops, Sc in the prc^scmce of both 
I)arties the factor wrote o\it bought Sc sold notes, 
the former of which contained the nfirae of dett., Sc 
was delivered by the factor to him. The datx' of 
the notes was altered by the factor at the request of 
deft., in order to give him further time for payment. 
The hops were afterwards weighed in the presence 
of pltf. Sc deft., wlien a dispute arose as to their 
weight Sc condition, Sc deft, refused to accept them : 
— Held : (1) there was evidence for the jury that | 
the factor was agent of both parties for the purpose 
of drawing a record of the contract binding on 
them. — Durrell v, Evans (1862), 1 II. Sc O. 174 ; 
31 L. J. Ex. 337 ; 7 L. T. 97 ; 9 Jur. N. 8 . 104 ; 
10 W. R. 665 ; 158 E. R. 848, Ex. Ch. 


1 Anwiiation : — Distd. Murphy r. Booso (IR?.^), L. R. 10 Exoh. 

120. Mentd. iSiimuonds v. llumblo (1862), 13 c. B.N. s, 

258. 

Other contracting party.] — See Nos. 92-95, 98, 
ante. 

167. Shopman^Purchaser asking for invoice.] — 

A pei*son buying in a shop goods above the value of 
£10 does not make the shopman his agent to sign a 
memorandum of the contract by asking for an 
invoice, or by directing some alteration in the in- 
voice when made, wbr^re the invoice is merely the 
account of the seller & is not intended as a record of 
the contract (Wilde, B.). — Darrell (Dttrrell), 
V. Evans ( 1861 ), 6 H. Sc N. 660 ; 30 L. J. Ex. 254 ; 
158 E. R. 272; revfid, on another point (1862), 
1 II. Sc C. 174, Ex. Ch. 

For full linns., sec S. C. No. 100, ante. 

Solicitor.] — Sec Solicitors. 

168. Traveller — Instructed by buyer to make & 

sign entry in latter's book.] — A contract for the sale 
of goods was, in the presence & at the desire of the 
buyer, written Sc signed by the seller’s traveller in a 
book belonging to the former, as follows : “ Of 

N. & Co., 30 mats of Maurit., 71a. cash, two 
months. J. D.” : — Held : not a sufficient note or 
memorandum of the bargain to satisfy Stat. Frauds, 
s. 17, J. D. not appearing to be authorised to sign 
it as agent for th(^ buyer. — ^Graiiam v, IMusson 
(Mosson) (1839), 5 Bing. N. C. 603 ; 7 Scott, 769 ; 
8 L. J. C. P. 324 ; 3 Jur. 483 ; 132 E. R. 1232. 

AnnotfUiona : — Distd. Durrell v. Kvan.s (1802), 1 U. & C. 174 . 

C. A. Reid. (Irahani v. Fretwell (1841), » Man. & Q. 308 ; 

Mowh «. Carr (1850b 1 H. & N. 484 ; William'^ v. Byrnes 

(1803), 1 Moo. P. C. C. N. S. 154 ; VandorborKh t’. Spooner 

(1860), 14 L. T. 701. 

109 , Instructed to sign entry made by buyer 

In latter’s book.] — J. !>., pltfs.’ traveller, sold defts. 
sugar on account of pltfs. At the time of the sale, 
one of defts, wrote the following enfiy in their 
book, which J. D., on being requested, then signed, 
viz. : “ Of N. & Co., 150 mats Ma. sugar, ^ 71-6, 
as sample, per sea. F.’s wharf. Fii-st Sc second ship. 
Signed, J. D.” J. I>. had, upon many j)revious 
occasions, sold sugars for pltfs, to defts. on cn^dit, 
upon which occasions similar sale notes had been 
signed by him. Sc thcise contracts defts. had always 
perfonued : — Held : the. above entry was not a 
sufficient memorandum in writing within Stat. 
BYauds, s. 17, to bind defts., J. I). not being their 
agent for that purpose. — Graham v. Fretwell 
(1841), 3 Man. & G. 368 ; 4 Scott, N. R. 25 ; 11 
L. J.C.P. 41; 133 E. R. 1186. 

Aniwtation : — Reid. Durrell t\ EvaiiH (1800), 9 Jur. N. S. 

104, Ex. Ch. 

170 . Authority as such.] — Pltf.’s traveller, 

on taking an order for goods from deft., wrote out, 
in the ordinary course of his business, in his own 
order book, Sc in deft.’s presence, a memorandum in 


166 i. Estate agent — Authority to aelt.l 
— An a 4 ?ent to contract for tho sahj 
of lands under Stat. Fraudn, s. 2, need 
not bo authoriaod in writing. Secus 
of an agent to create or pass-an estate. — 
(’r.iNAN r. CooKK (1802), 1 Sch. & L. 
22, 27. 31.— IR. 

165 ii. .1 — The owner of 

land gave parol authority to an agent 
to sell, & the agent accordingly entered 
into a parol contract for sale, & com 
niunicated the fact Sc the particulars 
of the contract to his principal by 
letter : — Held : sufTlcieut to satisfy 
the stat. — McMillan Bentley i 

(1869), 16 Or. 387.— CAN. 

165 UL .1— To admit the 

proposition that an agent could sell the 
property of another & prove by parol j 
testimony, In an action for oommlssion, j 
a verbal mandate authorising such sale, 
would destroy the safeguards of the 
proprietor. Tho retaining of services i 


to sell Sc the giving of u mandate to sell 
; are without distinction. Sc nclUier Ciin 
’ be proved by parol testimony. — 

! l)cn)KHATNK V. Pelletier (1911), 47 
j Que. S. C. 154.— CAN. 

j 166 iv. Or to purchase .] — 

I A., acting as agent for B., but without 
1 written authority, bought certain lands. 

I In an action against B. for balance of 
purchase-money ; — Held : an agent 

might bo authorised by parol to treat 
for, or buy, or sell an estate, although 
thojcontract must bo in writing. Coles 

V. Trecothick (1804). 9 Ves. 234; 32 
E. R. 692, & Schneider v. Norris (1814), 
2 M. & S. 286, folld. — MclLVRlDB v. 
MILT.S (1905), 16 Man. L. R. 276 ; 1 

W. L. R. 229.— CAN. 

168 I. Traveller — Instructed hu buyer 
to make d? sign entry in laUer^s book .) — 
Pltf.'s travelling salesman took an 
order from deft, at her place of business. 
Sc the order was reduo^ to >vriting by 


a Halosmau, hut not sigmul by deft. 
Deft,, refused t.o accept delivery of the 
goods, contending that the order was 
countermanded liefore their arrival & 
that in any case there was no contract 
within SlAt. Frauds : — Held : a travel- 
ler or salesman of a wliolesalo dealer is 
presumably not authorised by the 
persons who buy from him to sign a 
contract for them os purctiasers. Sc this 
presumption Is not rel)utte4 by th« 
memorandum of the order being made 
up in the purobascr’s presence In dupli- 
cate;, one copy being wdvon to tiie buyer 
Sc the other copy being sent Li the 
wholesale house. The entry of the 
name of tho buyer made by tho sales- 
man is not evidence per se of his agency 
to sign. Murphy lioeae (1875), L. R. 
10 Kx.l20,folJd. ; Elliot v. Dean (1884), 
1 Cab. Sc El. 283 ; Wilkinson v. Evans 
(1866), L. U. 1 C. P. 407. distd.— 
Imperial Cap Co. v. Cohen (1906), 11 
O. L. R. 382.— CAN. 
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Sect 2 . — Appointment otherwise than by deed : Svb* 
sect. 2. Sect 3 ; Sub-sects. 1 

duplicate of the order, writing therein the name of 
deft, as purchaser, & handing one of sucli duplicate 
memoranda to dctt., who kept it : — Held : (1) the 
traveller, in what he did, was acting in the ordinary 
course of his business on behalf of pltf. alone ; 
(2) there was no evidence that he signed, or had any 
authority to sign, the memorandum as agent of 
deft within Staf. Frauds, s. 17. — Murphy v. Boese 
“ 40; 32 I 


Sect. 3.— EVIDENCE OF AGENCY, 

SiTB-SKCT. 1 . — In General. 

171. Burden of proof.] — Tlie burden of proof is 
on the person dealing with anyone as an agent 
through whom he seeks to charge another as prin- 
cipal. He must show that the agency existed & 
tiiat the agent had th(3 authority which he 
assumed to exercise, or otherw ise that the principal 
is estopped from disi)uting it. — P ole v, Lkask, 
No. 1 . ante. 

172. .] — Pltf. instructed deft,, a broker, to 

purchase certain goods for him. Deft., professing 
to hav<» bought trie goods as i)roker, delivered a 
bought note to pltf., “Bought by order At for 
account of “ plt-f. “ from principal, 102 barrels of 
raisins, etc.” J'ltf. paid to deft, the jiurchase- 
monoy, At received from him a delivery warrant for 
the goods ; but., upon pltf.’s presenting it to the 
wharfingers holding the goods, they refused to 
deliver them, on the ground that the w^arrant was 
fictitious. In an action for money had & received 


to recover back the money so paid : — Held : (1 ) the 
burden of proving the broker was the real principal 
lay on pltf. ; (2) pltf. might deliver interrogatories 
to deft, under C. L. P. Act, 1864 (c. 125), a 51, 
requiring him to answer whether he acted in the 
transaction as principal or agent, &, if as agent, to 
name his principal. — ^Thol v. Leask (1855), 10 
Kxch. 704 ; 24 L. J. Ex. 142 ; 24 L. T. O. S. 

262 ; 1 Jur. N. S. 117 ; 3 C. L. R. 317. 

Annotation : — Befd. Jones v, Platt (ISCl ), 30 L. J. Ex. 365. 

173. .] — Where, in an action to 

money alleged to have been reetdved by deft. a»s the 
result of bets on commission, deft, pleads that he 
acted as a principal & not as an agent, the burden 
of proof that deft, acted as an agent lies on pltf. — 
Potter v. Codrington (1892), 9 T. L. R. 54. 

174. S. P Pritchard v. Dougiiton, Lovyck 
& Co. (1900), 16 T. L. R. 377, C. A. 

175. .] — Pltf. sued deft, upon a Lloyd’s fire 

policy effected through an agent. Deft, relied 
upon a misstatement in the policy, which was due 
to a mistake of the agent. The question being 
whether the agent acted on behalf of pltf. or deft. : 
— Held : ( I ) the burden of proving the agent acted 
on behalf of deft, lay on pltf. ; (2) pltf. not having 
discharged the burden of proof, was not entitled to 
succeed. — Bancroft v. Heath (1901), 17 T. L. R. 
425 ; 6 Com. Cas. 137, C. A. 

176. Necessity for proof.] — A statement of 
grounds of apyioal was signed by W. R., T. G., A: 
for W. H., W. 1’. II., “ churchwardens & overseers *’ 
of parish A., which formed part of a union : — Held : 
such signature was insufficient, it not appearing 
that W. H. had given W. P. H. authority to sign 
for him. — R. v. Surrey J.T., Allhallows v. Wim- 
bledon (1844), 5 Q. B. 500 ; 1 Dav. & Mer. 106 ; 
1 NowSess. Cas. 124; 13 L. .1. M. C. 86 ; 3. L. T. 
O. S. 53; 8 J. P. 440; l.lur.379; 114E.R. 1340. 

For full unnH., see I’oou Tmw. 


part IV. SECT. 3, SUB-SECT. 1. 

171 i. Jturilen of /mw/.l — In a sulf 
aifHinst. a priruipal frtr actu of an atront, 
the onus lies on jiltf. to prove tliat the 
accent 'vvan the duly aoorodllfd 
jt|j:<‘nt of deft. In rererence to the 
subject of the elMltn.'-- Hatiik JtAM v. 
GoHiNi) Kam (I HUH). .‘1 At,Ta, 131.— 
IND. 

17 1 ti . 1 — Tiie onus of T>rovinir an 

an:oncy lien atrietly on the party awkinff 
to enforc(J a oontraet made with t.lie 
allcpred aerent.. Where i>ltf. Books to 
ouforee a. oontraet on the ground that it 
waB made with a person whom deft, 
held out U> l.he world as hlH utrent by 
pormltUmf him to deal in a oert4».in way, 
pltf. iniiRt prove ho was aware of & 
oontraettHl on the HtreiiKt.h of that 
cmirfio of dealintr from wlilch he seekH 
to show an implied apreney. — lloniNSON 
r. Tyson (18H8), 9 N. 8. W. 2i)7.~-AUS. 

171 iii. .1 -The burden of proof! H 

ontlie pt'rHon dealintr ^vit h anyone oh an 
agent, through whom it iH Bought t(» 
eboTge another oh prinelpal, & it must 
Iri Bhown the agc'ney did exist &• that 
the agent had the authority he uHsumed 
to exorclB<\— ac'k v. Gatxauhkk 

(1917), 44 N. li. n. 030 : 3« 1). L. 11. 
711.— CAN. 

176 i. Necessity for i}roof.]~\V\\Qro the 
aotiion Ib ogainHt the agent of idtf. in 
the suit. It iB not !Mifflcient to produce 
iin affidavit purfwrting t^) be made by 
liiin ; it must lie proved tAi have been 
made by him, &. that ho was pltf.'s 
agent. — MoLaiuikn v. BLAeKUK''K 
(1857), 14 U. O. R. 24.— CAN. 

176 il. .1 — To sustain on action 

against a principal for damages oooa- 
Hioned In performanoo of a con tract, It 
must be sliown that the contractor is 
the anthorlHOd agent of the party 


Bought to be charged, or at all eventH 
t hat lie subsequently ratified or adopted 
tho work as hiB own. - — Carroli. v. 
PhYMPi’ON CORPN. (1860), 9 C. P. 345. 


176 iii. . 1 — 111 ejeotincnt for non- 
payment of rent, founded on un agree- 
ment entort'd into by on agent " to let 
the premlKes for 150 years, at ifil50 mit, 
three leascH to bo made in eciuol pro- 
portion ’’ : — JleJUl : an authority in the 
agent, at the time of signing the agree- 
luenl, uwd not be proved.- — S tkwart 
r. 8 ihs<in (1H32), Iluyes, 612.- IR. 

176 iv. Agent under power of 

(tUome ]/.} — In an action in a magiB- 
trate’B ot. by an int<*rned alien enemy, 
deft, applied for absolution on tho 
ground that tho general power of 
attorney under wldch pltf. *8 book- 
kcR'per instituted the action. W’as not 
produced in ct. The magistrate ro- 
luHed the application on the gn)und 
that general powers of attorney were 
not wglstered in magistrates' eta., the 
presumption lieing that an agent is 
<luly authorised & the onus lieing on 
the other aide to raise the qiicsstion of 
uiitliorlsation. On appeal : — Held : in 
view' of Rules of C?t. 8 & 413, the magis- 
trate' 's reasonH were not good ; a mafids- 
trato Hhould hove some prirnd facie 
evidence of authority; & the practice 
of tho Supreme Ct. requiring the pro- 
duction of a power should, in ,the 
olisence of other cstabliBhod usage, lie 
followed in magistrates ’ cts. — L abu- 
HCHAONK V. MaABRUBORR, S, A. L. R. 
(1915), C. P. D. 163.— AUS. 

1. Whether ageney exists— Question for 
Jury.) — Tlie question of agency is a 
question of fact for the jury, there being 
some eridenoe to go to them, of which 
the Judge must decide. — Dk Blaqutrrb 
V, Bbokxr (1859), 8 C. P. 167.--CAN. 


m. Inference of agency A — 

whether authority has been confeiTcd 
on an agent is a question of fact, w'hioh 
may bo proved by showing that it was 
oxproBHly given ; or tlie acts of recogni- 
tion by the principal may be buoIi that 
tho authority may bo inferred. — 
Sayward r. DUNSMriR & Harrison, 
11 n. U. R. 375.— CAN. 


Agent of foreign com- 
pany ,] — In order to prove that a person, 
acting as agent of a fort'ign insurance co. 
by issuing policies in its name & receiving 
premiums, is the co.’s accredited agent, 
It is not necessary to show' his appoint- 
ment under the corporate seal where 
such person has acted as agent on 
various occasions & paid losses In the 
name of the co. — II odkrtson v. 1»ro- 
viNoiAL Mutual & Oknkral Tnsur. 
ance Co. (1854), 3 All. 379.— CAN. 


o. Agent to sell land.] 

— Mere statement of a iirioe wldch 
an owner of land is willing to take 
& reference to a commission does not 
vest tt real estate agent wdtfi a g<*neral 
monopoly of sale. A servitude of that 
kind needs a speoiflo wTitter. contract, 
or, at least, an equivalent admission of 
its existence on tho part of the owner. — 
Mainwaiuno V. Crane (1902), 22 (^ue. 
R. C. S. 67.— CAN. 


p. . I — In an action for 

specific performance of on alleged con- 
tract for sale of land, the evidence 
showed that deft. A. K. had no autho- 
rity to make a contract on liehalf of 
deft. S. K., Sc that S. iC. had not 
ratified the act; further, that A. K. 
had no authority to sell the land : — 
.* where an agent not expressly 
authorised sells real estate, his autho- 
rity to exercise such power is not 
readily inferred from the act of selling. — 
WUAJAMB V. Kunort. (1913), 83 

W. L. R. 67 ; 6 D. L. R. S71.— CAN. 
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177* Parol evidence.] — Where an agent con- 
tracts, it may be proved by parol evidence who is 
his principal. — ^IVfoRRis v. Wilson (1859), 83 
L. T. O. S. 56 ; 5 Jur. N. S. 168. 

Annotations: — Diitd. Pattle v, Anstruther (1893), 69 L. T. 

175, C. A. Polld. FUby v. Honnsell, [1896] 2 Ch. 737. 

Refd. Stanley v. Oowdeewcll (1874), L. F, 10 C. P. 102 ; 

ConuninB v, Scott (1876), L. R. 20 Eq. 11 ; Wylson v. 

Dnnn (1887), 34 Ch. D. 569 ; Loveny r. Palmer, [1916] 2 

Ch. 233. 

178. Incomplete agreement — Offer of agency not 
accepted — Underwriting.]^A contract made by an 
agent under a written & signed offer of agency, pur- 
porting to have been duly & effectually accepted by 
the agent, will not, if such acceptance has not in 
fact been communicated to the principal, be bind- 
ing upon the principal by estoppel. 

A. signed an underwriting letter to the secretary 
of the promoters of a co. whereby for a commission 
he undertook on or before a certain day to subscribe 
or find subscribers for 10,000 shares in the co., or 
“ such less number as may be accepted by you,’* 
it was agreed that in the event of his failing to com- 
ply with the terms thereof the secretary as his agent 
might apply on his behalf for the shares guaranteed 
by him. The secretary signed this letter, purport- 
ing to accept the offer therein contained to the 
extent of 10,000 shares, k applied for shares in A.’s 
name, which were allotted to him, but no notice of 
the acce])tance wa.s communicated to A. until after 
the allotment : — Held : the letter was an offer 
requiring accei)tance by the secretary & commu- 
nication of such acceptance io A. in order to bind 
A . — Rc Consort Deep Level Cold Minks, Ltd., 
Ex p . Stark, 11897] 1 Ch. ,575 ; 60 L. J. Ch. 207 ; 
76 L. T. 300 ; 45 W. R. 420 ; 13 T. L. R. 265, 0. A. 
Annotation : — Folld. lie Outta Pcrclia Corpn. (1899), 15 

T. L. R. 183, 

SeCtfurlfier , Companies. 

179. Acting on contract.] — A contract estab- | 
lishing between contracting parties the relation of I 


principal & agent is made absolute in law by the 
agent acting under it. — Roberts v. Ooilby (1821 ), 
9 Price, 260; 147P].R.89. 

Annotaiions : — Diitd. Hardman v. Willoook (1832), 0 Bin^. 

882 n. Consd. Stuart r. Welch (1839), 4 My. & O. 305. 

180. Contract made on Sumlay.] — Defts., 

through the medium of a broker, contracted for the 
purchase of goods belonging to pltf. The whole 
terms of the contract were at defts.’ request 
arranged on a Sunday, & on same day entered in 
the broker’s contract- book with the exception of 
the name of the seller, which was added next day, 
& the sold note delivered to defts. ; — Held : (1 ) the 
entire contract being, as far as it affected defts., 
completed on Sunday, was void by Sunday 
Observance Act, 1(577 (c. 7); (2) the conduct of 
defts. made no difference. — Smith Sparrow 

(1827), 4 Bing. 84 ; 12 Moore, 0. P. 266 ; 5 L. J. 
O. 8. C. P. 80. 

Annotation : — Reid. Boaumoul r. (1817), 5 C. B. 

301. 

181. Place where constituted.] — An order to 
make certain bets having been iransmitted by 
postal telegraph from pltf. without the city of 
London to deft, within it, he telegraphed from the 
City that the order had been obeyed : — Held : the 
contract of agency was made in the t-^ty, & an 
action for breach of such contract was within thi* 
jurisdictitm of the Lorti Mayor’s Ci. — Cowan v. 
O’Connor (1888), 20 Q. B. I)'. 640 ; 57 L. .T. Q. B. 
401 ; 58 L. T. 857 ; .36 W. R. 805. 


S[tb-sect. 2. — Paiiticjulau Facts. 

182. Admissions.] — Deft. & others hired a job 
carriage <te four [>ost-horses, with two i)ostillions, 


177 i. Parol eviden-ce.] — l^eaible : tho 
fact of a?c?iioy may be proved by parol 
thouf?h the appoint tiumt >vaH in 
writing. — Wit.S()N v. Stkkkt (1855), 
3 All. 251.— CAN. 

177 ii. .1 — Deft, undertook to simi 

a contract a.s T»ltt.’B ajreiit : — Held : lie 
could not claim the benefit of the cou- 
troct without oommittini? a fraud, & 
evidence of tho agency could be re- 
ceived altlionsrh not ma IfoHted in 
writing. Cave v, Mackenzie (1877), 
46 T,. J. Ch. 564 ; Bartlett v. Pickers- 
gill (1760), 4 East, 577 n. ; Heard v. 
Pillcy (1809), 4 Ch. App. .548, cited.— 
Kitchen r. Dolan (1885), 9 O. R. 
432.— CAN. 

177 lii. . 1 — In an action by pltfs. 

on certain promissory notes, alleged to 
ropreaent tho balance of purchaae* 
money for agrionltural machines, parol 
evidence was given by C. to prove that 
he was pitte.* agent & had done certain 
acta on their behalf. During tho giving 
of the parol evidence. It was revealed 
that C.'b apiwintment was in writing : — 
Held : there wap good ground for 
striking out so much of C.*8 evidence as 
was given before the fact was revealed 
that his authority was in writing, 8c 
for objecting to so much as was given 
after that fact got out, but as no 
application was made to strike out the 
one, and no objection raised as to the 
reoeption of the other, the testimony 
was entitled to consideration, 8c it 
could not be treated as of no value. — 
HARRI.S 1 ?. Dustin (1802), 1 Terr. L. R. 
404.-~CAN. 

177 Iv, .1 — Deft, employed pltf. 

to sell his property, but no written man- 
date was given, 8c pltf. put up his sale 
board on the proiierty. Another agent 
who had already been appointed for the 


same object was showing the property 
to a customer wlio saw* pltf. ’s sale 
board. The customer, not having heard 
from tJic agent for a few days, called 
upon pltf., wdio introduced him to the 
owner 'Held : plff. entitled to give 
verbal testimony to prove tho oxistence 
of tho oral mandate, os deft, had stated 
in Ids depositions that he would divide 
the commission between Ids two agents, 
& hud allowed pltf. to fix up his sale 
lioard, & had handed the keys to tho 
customer when introduced by T>ltf. — i 
(1914), 45 I 

Quo. S. C. 356.— CAN. 

q. Facts excliuling agency — J*av- 
ment under compulsion.] — In 1891 a 
two-iiioh water service pipe was sup- 
plied by deft, to idtf.’s brewery. In 
1895 pltf, convoyed tlie projMjrfy to a 
co., of w'hlch O. was manager, & some 
time afterwards deft., as a means of 
enforcing payment of a claim against 
pltf. in respect of the pipe, turned off 
the wo.f>er. O., to prevent serious Joss 
to the eo., paid the amount in dispute. 
Sc afterwards obtained it from nltf., 
who in turn sought to recover it from 
deft, as paid on his occouut ; — Held : 
the fact that the pajTnent made by the 
CO. was made under compulsion ex- 
cluded the idea that tho co. was acting 
in tho matter as agent of pltf. — 
Lindbkro V. Halifax (City) (1898), 
31 N. S. R. 154.— can. 

PART IV. SECT. 8, SUB-SECT. 2. 

r. Access to post offlee box by party 
sharing office.] — When W., a student at 
law. was in the haldt of receiving, 
whilst a student in the office of deft., 
letters for deft, from the post office, Ids 
agency after he is admitted an attorney 
is not necessarily continued, although 
he oooupi^ by permission of deft, a 
portion of his office. Sc has aocoss to 


deft.’s post olTlfo box whenover he 
wlsld'H. it lH‘ing no longer his duty lo 
lining to deft, bis letteiN, & W. never 
having bad any autliority to open 
deft.'s letters, & never having oimukmI 
them to d<‘ft.’H knowledge*, & deft, 
eannot be madi^ liable for money n*- 
eeived by W. on colb'etion of a not(*. 
there Icing no (‘vidence of a refulner by 
deft. — E ami'kkn TowNKiiirH Bank r. 
Haninoton (1879), 18 N. H. U. 631.- ^ 
CAN. 

8. Acknowledgment of riu^eipt of par^ 
chase price hy nominee of vendor.] —• 
A. Sc 11. negotiated for the* sale of A.’s 
proiKTty to B., but differed o.s to 
prlet*. A. wrote to ligiHMdng to t4ike 
a eertalti sum suideet to tds approval, 
Sc B. lodged this sum witii wlio inado 
a memorandum of the receipt nf it ; — 
Held: (\ was the ag<‘nl of A. so as lo 
]>ind him. — F iklp r. Boland (1837), 
1 J>ru. & W. 37.— IR. 

182 i. Admissions.] — T\ reproscnlcd 
himself to be agent of deft, co., din ploy- 
ing sub-agents, effecting policies. Sc. 
paying losses in their name, Sc It was 
8tat<jd by one of the professed sub- 
agents of tho CO. that B. was agent. 
This was not contradicted by P., whose 
evidence was road at the trial, & who 
admitted that ho had acted os agent 
of the CO., & had sent the preliminary 
proofs in the case to tho co. ; — Held : 
sutfletent proof of agency. — Pkppit v . 
North British & Mercantile Inhur- 
ANf'E Co. (1879), 1 n. & G. 219.— 
CAN. 

U. .] — ritf. booked cattle 

over defts.* line by a man whom ho 
sent to defts.* office. Tho man signed 
the contract note ** on owner’s behalf.” 
In the freight note which was reforrod 
to in the contract note, pltf. was stated 
to be tho owner. In an action for 
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Sect,^.—Evid£me of (^ency : Suh-aecL 2.] 

to go to Epsom races. On the road the drivers, in 

cutting in ’* to the line foimed for the jmrpose of 
passing through a toll-gate, overturned a gig in 
which pltf. was seated, Ac severely injured him. 
After the accident deft., who was on the driving 
box, offered money to the injured party, A gave his | 
Ciard ; Ac upon the owner of the gig afterwards 
calling upon him, deft, observed that “ cutting in ” 
was all fair upon such occasions, Ac he intended, 
if the gig had gone quietlv out, to have jmlled up 
to let it in again ” ; — Held : ( 1 ) the jury was war- 
ranted in inferring that the postillions had acted as 
they did with the sanction of deft. ; (2) he was | 
liable in trespass. — M’L auohijn v. 1*kyor (1842), i 
4 Scott, N. U. 4 Man. Ac G. 48 ; 11 L, J. C. 
P. 109 ; 6 Jur. 372 ; 134 E. R. 21. 

Jnnotation$: — Distd. Gordon r. Holt (1849), 4 Kx li. 

Apprvd. Pldgeon v. Jjot^qo (1857), 21 J. P. 743 ; Distd. 

HolmcH v, Mather (1875), L. K. 10 Exeh. 201. Reid. 

JUirgoHH V, Gray (1845), 1 C. IJ. 578. 

188. .] — Where deft., on being served with 

notice of replevin, uses such expressions as “1 
know nothing about it ; 1 left it all to my brother,” 
or says only “ Very well,” this is evidence of 
authority given by deft, to distrain. — B otteley r. 
Kogkiis (1847), 8 L. T. (). S. 550. 

184. Reference to wife. 1— On a plea that 

the action did not accrue within six years pltf. 
proved an ai)plication to dc^ft. for interest, when 
deft, said that his wif<^ would have called to make 
a payment on account of it, but she had been pre- 
vented ; tlu^ wifc^ call(*d shoitly after Ac made a 
small payment wifhout saying anything: — Held : 
the admissioii of deft . was receivable in evidence, A | 
was suflichuit t-o go t-o the jury, Ac to warrant them ] 
in finding that, the ()aymenf hy the wife was by 
deft.’s authority. — Wateus v. Tompkins (1835), *2 
Cr. M. Ac- It. 723; I (iaic, 333; Tyr. Ac Cir. 137; 
5E. J. Ex. 01 ; 150 E. H. 300. 

Annotations Hayloy r. AaliUm (1840), 12 Ad. & El. 

493 ; Maffhoo r. 0'N<'il (1811), 7 M, & W. 531 ; Edun v. 

Dudflold (1841 ), 1 (^. n, 302 ; KaBlwood v. Sitvillc (1842), 

9 M. & W. r,15 ; lialldou v. Walton (1847), 1 Exoh. 017 ; 

Nash r. IfodgHoii (1854), Kay, 050; llovan v. GotWng 

(1842), 3 Q, li. 740 ; Oodgor v. Arch (1854), 10 Exch, 

333 ; Tiinioy v. DodwcII (1854), 18 Jur, 187 : Goodwin r. 

Pacton & J’age (1879), 41 L. T. 91. 

185. .] — Beft. being pressed to pay a 

de,l>t, promised pltf. he would either call again the 
following day or send some one to arrange terms of 
a security to bo given hy hhn. He did not call on 
the following day, but his wife called Ac admitted 
the amount of the debt claimed ; — Held : this 
admission was binding on deft., there being sulli- 
ciont primd facie ovi(lence of the wife’s agency. — 
Barker v. Vaughan (1839), 9 L. J. Ex. 4 ; 4 Jur. 
222. 

186. Adoption of statements in advertisement — 
Sale of business.] — T aylor v, Gri^en (1837), 8 
0. Ac F. 810. 

187. Approval of draft contract — Subsequent 
withdrawal.] — li., after some negotiations, con- 
tracted with the assignees of Messrs. E. for pur- 
chase of certain claims of hkpts. against the estate 


of B. He represented that he acted on behalf of 
himself Ac M., who w^as clearly cognisant of the 
negotiations Ac contract. Several documents 
I passed between the parties, Ac finally a draft of a 
: deed was prepared, which recited that the contract 
was a joint purchase by R. Ac M. This was sub- 

mittC"^ n.t • JBt .1+ fV^of flTMO 

he w „ 

quently, upon an alteration of circumstances, M. 
objected to the contract, Ac refused to join in the 
purchase : — Held : (1 ) there was no evidence that 
M. had entered into any agreement, or that R. 
acted as his agent ; (2) the recital of an agreement 
in a document intended to be executed would not 
bind a party who had done nothing to recognise it, 
though at one time it was apparent that he was 
willing to execute it. — Foligno v, Martin (1852), 
22 L. J. Ch. 502. 

188. Assignment for benefit of creditors — 
Debtor carrying on business under control of 

I trustees — Not agent of trustees.] — P. executed a 
I deed of inspectorship under Bkpey. Act, 1861 
I (c. 134), by which he assigned all his property, 
j but not his business, to trustees, upon trust for 
! the benefit of his creditors. The deed contained 
i a covenant by P. to carry on his business to the 
I best of liis ability under the inspection Ac control 
; of the trustees, to whom he was to pay all moneys 
I received by him, Ac a provision that the trustees 
j should be liable as against each other for his own 
defaults only, Ac an express declaration that the 
deed was intended to operate as a deed of inspector- 
ship Ac composition under the Act. The trustees 
derived no benefit under the deed other than that 
which they shared in common with the other 
creditors. After the deed was registered, pltfs. 
supplied goods upon written orders expressed to 
be for P.” to the place where he had carried 
on liis business previous to the execution of the 
deed, & where the business was still being carried 
on under his management. The trustees regularly 
supplied him with money for cuiTent expenses 
weeMy in advance, Ac they had no personal Know- 
ledge of orders given to pltfs., who, on the other 
hand, were not shown to have had any knowledge 
of the deed ; — Held : (1) the real intention of the 
pai’ties as appearing by the deed was that P. 
should carry on the business as his own, subject 
to the inspection Ac control of the trustees ; (2) the 
relation of principal Ac agent did not exist between 
them Ac him ; (3) they were not liable to pltfs, for 
the price of the goods supplied on his orders. — 
Easterbrook V, Barker (1870), L. R. 6 C. P. 1 ; 
40 L. J. 0. P. 17 ; 23 L. T. 535 ; 19 W. R. 208. 

Annotation : — ^Difltd. Nicholls v. Knapiiuui (1909), 101 L, T. 

746. 

189. Cab proprietor & driver.] — By arrangement 
between deft., registered proprietor, Ac the licensed 
driver of a hackney cab, plying for hire under 
London Hackney Carriage Act, 1831 (c. 22), Ac 
London Hackney Carriage Act, 1843 (c. 86), the 
driver paid 14, s. *6d. each morning for the uncon- 
trolled use of the cab Ac two horses during the day, 
Ac fares earned each day belonged to the driver. 
The horses were fed at the expense of deft., Ac his 


breach of contract safely to carry, 
pit t. admitted that he was not the owner 
of the cattle at the time t»f the injury, 
but hud purcluised them for C. 
Held : pltf. ootUd not rt»cover ; the 
cattle belonjTt'd not to him, but tuC. — 
MURI'IIY r. MIDI.AN1) GRKAT WE.STKaN 
OP iRKLAXD Hy, Co., K, b., [1903] 
2 I. U. 5 ; 37 1. L. T. 23.— IR. 

188 i. As&iffntnrnt for bene fit of credit 
Utrs — 2>tJWor cartping on business.] — A 
trader transferred his stock to a creditor 
until the latter should Ihj mid, & the 
former continued Inislnosg In his own 
name, & boufrht oroods in Ms o\m name 


for the purposes of the business : — j 
Held : in so doiiiK he acted as agent of 
the transfert^e, who was liable in an 
iic^tioii for the price of the goods. — 

' Corii (1870), 3 Q. L. R. 32.— 

CAN. 


188 ii. Trustees ennyino on busi- 

ness — Not agents of crtdUors.] — Trustees 
under a deed of assignment to creditors, 
with power to carry on the bualness for 
a fixed time, carried it on after the 
Uine on their own credit & incurred 
large losses ; — Held : the trustees were 
not, in the circunistonccs, agents of the 


creditors. — Ghinic v. Gauneau (1884), 
7 L. N. 210, g. 11.— CAN. 

t. As8ump(i07i of agcncif.] — The 
mere fact of a chief of an Indian tribe 
assuming to act as a duly authorised 
agent in the name & on behalf of the 
tribe shows no power in him so to 
act ; ^ a lessee under a lease signed by 
him aa agent has no estate whioh, on 
his t>t5ing subsequentlT attainted of 
high treason, could l)e forfeited to the 
CVowii, & vested In comrs. of forfeited 
estateH, under .59 Geo. 3, c. 12. — 
Doe d. 8 heij>on v. Ramsay (1853), 9 
U. a R. 105.— CAN. 
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name appeared upon a plate on the cab, as required 
by 8. 20 of the former Act : — Held : ( 1 ) in the cir- 
cumstances, & looking to the provisions of the 
above Act, the driver was to be considered as deft/s 
agent with authority to enter into contracts for the 
emplo 3 rment of the cab ; (2) deft, was liable for a 
loss occasioned by the breach of a contract by the 
driver safely & securely to carry. — Powijes v. 
Hider (1856), 6 E. & B. 207 ; 25 L. .T. Q. B. 331 ; 
27 L. T. O. S. 77 ; 2 Jur. N. S. 472 ; 4 W. R. 492 ; 
119 E. R. 841. 

Annotations : — Consd. Fowler v. Look 1872), Tj. R. 7 C. P. 

272. FoUd. Venables v. Smith (1877). 2 Q. B. 1>. 270. 

Confd. Kinff v. Spurr (1881), 8 Q. B. D. 104. Apprvd. 

King: «. Loudon Improved Cab Co. a889), 2.3 Q. B. D. 

281, C. A. Consd. Keen v. Henry, [1894] 1 Q. B. 292, 

C. A. Folld. Gates v. Bill, [19021 2 K. B. 38. O. A. 

Refd. Steel v. Lester & Lileo (1877), 3 C. P. D. 121 ; 

Dogr«?ett r. Waterloo Taxicab Co. (1910), 79 L. .1. K. B. 

1085, C. A. ; SniitU r. Gtn'Tal Motor C)ab Co. (1911), 105 

L. T. IIS.H.L. 

See, farther. Carriers ; Master Servant ; 
Strp^et & Aerial Traf^fic. 

190. Commission payable.] — ^Pltfs. employed 
defts. to buy goods. By the terms of their employ- 
ment defts. were to charge no commission, but the 
contract provided for “ 1 per cent, per month pro 
&; contra on the accounts current.” In an action 
for an account, defts. claimed to be principals & to 
be dealing as sellers with pltfs. : — Held : (1) defts. 
were agents, seeing that legal commission was not 
a mode of payment adopted between seller &; buyer, 
Ac that the facts & correspondence pointed to 
evidence of the relation of principal & agent ; (2) 
defts. must account to pltfs. — Hyman v. Helm 
(1883), 24 Ch. D. 631; 49 L. T. 370; 32 W. R. 
258, C. A. 

Annotations: — onsd. & Distd. Mutrtc r. Binncy (1887), 35 

Cli. D. 614, C. A. Consd. Vardopnlo r. Vardopulo (1909), 

25 T. L. R. 518, C. A. ; Guaranty Tniat Co. of New York 

V, Hannay (1915), 84 L. .1. K. B. 1465, C. A. Refd. 

Logan V. Bank of Scotland, (19061 1 K. B. 141, C. A.; 

Re Connolly, Wood v. Connolly, 11911] 1 Ch. 731, C. A. 

191. Commission paid by deduction.] — The agent 
of the assured does not become agent of ( he under- 
writers merely because no commission is paid to 
him directly by the assured. Commission is, in the 
ordinary course of business, deducted by him from 
the premium before it is forwarded to the under- 
writers (Mathew, J.). — Bancroft v. Heath, 
No. 175, ante. 

See, further, Insurance. 

Conduct — Recognition — Previous dealings .] — See 

Part V., Sect. 5, post. 

192. Copyright — Song — Music hall proprietor— No 
supervision or control.]— Deft , proprietor of a music | 
hall, engaged a singer, who on numerous occasions 
sang a song of the copyright of which pltf . was the 
assignee. Deft, at the trial denied he had directed 
the song to be sung ; he was in the hall when it was ! 
being sung, but had never heard the whole of it. ’ 


The jury found a verdict for pltf. & awarded a 
penalty of £2 for each occasion on which the song 
was sung. Upon motion for a new trial : — Held : 

( 1 ) inasmuch as the singer was hired by deft, to sing 
what songs he liked & no supervision or control was 
exercised as to copyright, there was evidence of 
agency & authority to sing the song complained of ; 

(2) there was no ground for disturbing the verdict. 
— Monaghan v. Taylor (1886), 2 T. L. R. 686. 

Annotation: — Reid. Kelly’s Directories v, Gavin 8c Lloyd’s 

(1901). 84 L. T. 581. 

Estoppel .] — Sec Part V., Sect. 5, post. 

193. Financial position — Of principal — To dis- 
prove agency.] — In an action for goods sold & 
delivered upon the credit of deft., a question 
as to the amount of deft.'s income cannot be put, 
if evidence be tendered with a view to show 
the improbability of authority having been 
given to purchase the goods. 

Where an action was brouglit against a widow 
for dresses ordered Ac worn by her daughter, who 
was about to be man*ied : — Held : evidence of the 
amount of deft.*8 income was admissible, as tending 
to show the dresses were not supplied upon her 
credit, but upon the credit of her daughter’s 
future husband. — Rowe v. Polkinghorne (1844), 

1 Oar. & Kir. 618. 

194. Of agent — ^To prove agency.] — Evi- 

dence that the persons alleged to be deft.’s agents 
had been previously made bkpts. is admissible in 
an action for goods supplied, to show the agents 
were in such circumstances 'that they were not 
likely to get credit for themselves. — S methurst v. 
Taylor, No. 574, post. 

For full auns., see S. O. No, 57 4, post. 

Holding out person as agent.]—Nec Part V., 
Sect. 5, post. 

195. House agent— Instructions to write letter of 
inquiry.] — E., agent of pltf., was iu)plied to by deft, 
respecting pltf.’s house. Deft, offered to take it if 
certain repairs were done. K. said he would write 
a letter to pltf. about it. Deft, said, ” Do so ” : — 
Held : this did not make E. doft.’s agent so as f o 
render the letter evidence against deft, under Stat-. 
Frauds. — Cijvrke v. 1^7LIJ?r (1864), 16 C. B. N. S. 
24 ; 3 New Rep. 613 ; 9 L. T. 831 ; 12 W. R. 671 ; 
143 E. R.l()32. 

196. Insurance proposal — Filled up by agent 
of insurers — On behalf of proposer.] — ^An agent 
of an insurance co. who is allowed by a proposer 
to invent the answers to questions which form 
the basis of the contract between the proposer 
Ac the co., & to send them in as the answers of the 
proposer, is for that purpose agent of the proposer, 
& not of the insurance co. ; in such circumstanres 
the insurance co. is not liable upon a claim under 
a policy by the proposer, even though he did not 
instruct or authorise its agent to make any false 
answer Ac did not know the agent had answered 


190 i. Commission payable ,] — A con- 
tract liy wlilch the owners of a chattx;! 
oharpre a person to sell It, with stipula- 
tion that this person shall have, for Ills 
remuneration, the surplus of the sale 
price above the fixed sum, constitutes 
a paid aprency & not a partnership. — 
Stafford v. Smith (1896), 10 S, 470. — 
CAN. 

u. Company prospeHas naming per- 
son at agent .] — A limited co. published 
a statement which notified that six 
Hundred fc ten £1 shares wore available 
to 8ul)8cribers Sc also stated that the 
U. Oorpn., Ltd., were agents of the 
CO. S. app ied to the agents for three 
hundred shares, paid the purchase price, 
& obtained a receipt from the agents 
for the amount on a printed form sup- 
plied by the co. The co. went Into 
voluntary liquidation before any shares 

J*— VOL. I 


had been delivered to S. On an appli- 
cation by 8. under Cos. Act (No. 26 
of 1892), 8. 193, to have a compulsory 
liquidation, the co. setup that 8. was 
not a creditor, inasmuch as the agents 
had no authority to sell shares : — Held : 
8. must be regarded as a creditor, & It 
w’as to his interest that a compulsory 
liquidation should take place. — Smith 
V . F.’s Biosoopks & Fitjuh, Ltd., 8. A. 
J.. R. (1917), Cape I*rov. Div. 35.~ 
S. AF. 

V. Ifiauranee policy — Issue of — Re- 
ceipt of premiums.] — A policy of marine 
insiurance was signed by R. as the oo. 's 
agent ; he issued Sc oounterslgnod It as 
agent, received the premium, & acted 
throughout as such agent, & was so 
recognised by the president of the oo. : — 
Held : this was sufficient prima facie 
evidence that R. was agent of the oo. — 


Providence Wahhi.sqton Insurance 
(;o. V . Chapman (1883), 23 N. B. 105.— 

CAN. 

196 i. Insurance proposed — Filled up 
by clerk of insurers — As agent of pro- 
poser .] — A proposal for a policy off 
insurance was Mgned in blank by a son 
of the insured, certain written par- 
ticulars as to the buildings being sub- 
sequently filled in by a oJork of the 
insuranoo co., but neither the Insured 
nor his son was aware mitil after 
the building was destroyed by fire of 
the way in which the proF>osal had 
been filled up. The policy oontainod a 
condition avoiding the policy for 
material misdescription of any of the 
property insured, etc. It was not 
shown that the clerk who filled up the* 
proposal was the agent of the oo. for 
the purpose of negotiating the iusur- 
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Agency 


Sect. 3 . — Evideme of agenc y: 8uh-8e nt,2,] 

any question falsely. — Bioqar v. Rock Life 
AsstJOANCK Co., [1902] 1 K. B. 516 ; 71 L. J. K. B. 
79 ; 85 L. T. 630 ; IS T. L, R. 119 ; 40 Sol. Jo. 

105. 

Annotations: — Consd. Tofts r. Toarl Life Asscg. (I9ia), 
110 L. T. 190, IJ. C. Distd. Golding o. Jfoyal Loadon 
Auxiliary Iqhoo. (1914), 30 T. L. It. 350. Reid. Connors 
e. London He Frovlnclal Ahhoo. (1913), 0 B. W. C. C. 146. 

See, further, Insorance. 

197. Letters — From principal to agent— Admissi- 
bility to prove relation.]— Where plif., through his 
agent, contracted with K. for the sale of goods, & 
the question was, wjiether they were sold on the 
crodil of K. or of deft., whoso agent K. was for the 
purchase of siicli goods i — Held : a letter of instruc- 
tions from pltf. to his agent on the subject of the 
«ale, not communicated to K. or to defts., was not 
admissible in evidence for pltf. — S methurst v. 
Taylor, No. 574, posL 

For full anuH., see &». C. No. 57 1, post. 

198 , prove authority of 

defts. to act for a person for a particular purpose, 
at a particular time, t/iiey offered in eviaence 
a letter proved to b(^ in tlu*. liand writing of that 
person undated, unaddressed, & with no evidence 
of wlion it was sent or received. On a motion for a 
flew trial, upon the ground of inisrcception of 


evidence, a rule to show cause was granted. — 
Pritchard v. Mulungs (1850), 15 L. T. O. 8. 
89. 

199. Letters from agent to prin- 

cipal.] — ^Pltf. advanced money to A. & received in 
exchange deft.’s blank acceptance filled up by A. as 
drawer. In an action by pltf. against deft, for 
money lent ; — Held : (1) letters from deft, to A., 
shown to pltf. before he advanced the money, were 
admissible in evidence on behalf of pltf. to prove 
A. was deft.’s agent ; (2) letters from A. to deft, 
were admissible in evidence on behalf of deft, to 
disprove the alleged agency. — King v, Forbes 
(Viscountess) (1862), 3 F. & F. 41. 

200. Prom agent to third party — Admis- 

sibility against principal— To prove continuance of 
agency.] — If the attorney of a creditor writes to A. 
asking payment of a debt due from B., & A. 
answers the letter & pays £200 of the debt, & 
afterwards the attorney again writes to A. asking 

layment of the residue of the debt, Sc A. sends a 
etter promising payment, this last letk^r is evidence 
in an action against B. 

“ It is clearly shown tliat A. was B.’s agent at 
one time, & tiiere is evidence to go to the jury that 
he continued so” (Lord Tknterden, C.J.). — 
Roberts v. Grrsley( Lady) (1828), 3 C. & P. 380. 

Ann<^iHon : — Consd. WagstafTe r. Wilson (1832), 4 B. & Ad. 


ancc, or that ho wan aware of tlie actual 
•COQHtructUm «if the huildiui? ; nor was 
4t uliow'fi that ho was authoriNed hy llio 
<! 0 . to thul out how the proiKmal oii^ht 
to Ik) filled up, (fr to fill It up : — field ; 
the clerk was ac(.ini.r as the ajeeat of ( he 
&,a8 tlioro was a maU»rial ails- 
dOHoriiitlon In the propimal, the policy 
was rcndonal void . — Ite Sam.s<»n & 
Atiah Inhukanc’k (Jo., Lti». (1900) 
28 N. Z. L. U. 1035.— N.Z. 

w. Knoioleiloe of vendor thot mUHk- 
tmn HHM resdUay to third parlii.] 

Pltf. C50. was ea«.i}red In ff<'tlinK gravel 
out ot the river at Edmont<>n. !>., a 
dirwd-or ot t he (5o,, eoiuinunieated to G. 
tUid pltf. CO. wanted to purchase an 
apparatus with an orange p<h* 1 hucket. 
O.in convorsaMons with D., &; also with 
the CO. *8 managtu*, ho npoko as t(» lead 
thoHO porsoiirt to Huppo.se that ho was 
either a inoinbor of or agent for deft. 
<50., G. Haying : “ Wo liave the iiiiwiliinery 
you want whloh weoan soil to yon.*’ An 

agrooinont for nalo was in fact ontered 
into hotwoon G. ik pltf. oo., but- tl»o 
iiiaohluory dollverod was ine.oinplet^i & 
usidesH to pltf. oo. In an mttloii for 
broa('h of oontracit il<5fta. pleaded that 
thoir eontraot for sale was not with 
pltf. oo., hut with G., who agnx'd t-o 
resell to pltf, eo. at a higher price : — 
Held : dofts, hatl not ice of all t he terms 
of the agriHMn»5nt intwlo between G. ik 
pltf. oo., ik of the fact that G. was 
findoMHliig to act cm their Iwliolf & If 
they propoHOd to tsiko the position tliat 
lie liad no rigid ho to wd they wore, in 
tho olreuinslanoeH, liound instantly t<» 
notify pltf. CO. to tixat effoot, ik not 
having done Hi» lu'canio hound by tbe 
rontrtiot ho li«l made'; defiN. w»'pe 
ilicreforo liable to pltf** in daiiuiges for 
hrc^ach of ctmtraed. — r.i)\u»N roN Stkam 
f^novKU.KUs. Ltp. r. .Ioiin Gunn & 
Hons (191.1), 2« W. L. U. 231. CAN. 

197 1. IjettrrH -Frotnvrituifyd toaffcnt.] 
- ^Tbe oonslderatlon for tlio allotment 
to B. of certuln fully paid up sliares 
tmrimrtod to In* tho u.ssigtuiiont by 
L. to tho oo. of “ Ht»lo jiigeney *' of N. 
dc Go. for Australia, ivlleged to have Ik*cu 
ihou hold by L. Tho oxistonce of the 
agonoy depended on two lei.tcrg, one 
Ipoiu N. Si Co. to L. as followa ; ** We 
Arc prepared to ontx^r iiiL) a Joint 
account connwtion in Australia witli 
you on following terms : you to eol 
cargoes, the prieos & terms to be 
mutually arraug<'d betwe<ni us ; any 
profit Si loss to bo divided equally 


iMitwoen us ; we will engage the Bcr- 
vieea of C. to examine all cargoes 
Hlilpi)ed, & Ills charge at the rate of 
5 per cent. i»er twenty-four fr^d will go 
to tho debit of the joint account,'* 
Si tho other from L. to N. ik (.Jo., accept- 
lug the olTor contained in t heir letter : — 
Held: (1) these letters did not con- 
slUuto an agency, but a partnerHhip; 
(2) even If thorc was an agency capable 
of iieing assigned, tlio contract did not 
Muttlclently discloho the nature of th<5 
agency ik did not comply HuftielonGy 
with Goh. .\ot, 1879 (No. 19), h. 57. 
He Kfuiraskonm Co., 118971 2 (Ui. 151, 
apld . — He Linoham Timbku (Jo., T<td. 
(1909), 21 N. 8. W. Kq. 52.— AUS. 

197 il, .1— Doft. gave M. & 

W. u lct.t<)r w tiich coiitaiiiod an otfei to 
them ut a price per acre of liis cstait*. 
ik iMfrcod that the offer siiould i*emaln 
o|K*n for six monthe ho as to onahle them 
to form an oshoou. undor Land Settle - 
I [iiout Flnanoc Act, 1909. M. ik W. 

l»aid £1 JW consideration to k<H?p tin* 

! :>fTer oiH'n Sc oblaiuod a rwelpt. Tlie 
negotiations for forming a co. fell 
dirough, Sc just before the expiration of 
hIx months M. Sc W. accepted deft.’s 
)IT<*r by telegram Sc confirmed tlio 
Iclogram hy loiter: — Held: deft.’s 
letter e<mHUtutod M. Sc W. agents of 
ileft. Sc w’OH not nu offer to sell at a 
l^rice i>op acre. — PiimicoN v. Nauhky 
( 19tl), 31 N. Z. L. U. 385, O. A.— 
N.Z. 

197 iii. — From ageni to prin- 

cipal. \ — In an action hy an agent for 
commisHioii on an exchange of pro- 
twrt.lcH, pltf. alleged t.iuit deft. In 
writing appointed pltf. agent to nell or 
cxoliaugtJ certain propcpticH of deft. 
Tin' correspondence l»ctween the part ie.s 
niK)ii wmich pltf. rolled for proof of IUh 
antliority l>egaii with an inquiry by 
pltf., a licensed bwid agent, for par- 
ticulars of the property, accominvnied 
hy an intimation tliat pltf. had clients 
w’ho wore imiulring for a similar pro- 
perty, HuppUed the imrtJculars n^quired 
ik stated his wilUngnc^HS to sell or 
exchange, but there was nothing In the 
oorpospondenoc on either side to inti- 
mate that if a salo rosultcxl, pltf. w'ould 
1)0 entitled to a eommisHiou ; — Held : 
in tho absence of each intimation the 
.’orrcspondoncc did not prove pltf.'s 
api>ointmont in writing as deft,*s agent, 
nor did it prove tliat In fact the relation- 
ship of prlnoipiU Sc agent existed be- 


tween them.— (JnicNNKLL.s v. Spuiuiell 
(1917) N. Z. L. K. 258.— N. Z. 

197 iv. .] — rtcHps., who 

laid had previous doaliugs wjthapplt.,a 
brewer, wTote to him : “ I’lio writer is 
under tiic impression tiiat lie heard some- 
wdiore that you were inclined toseil your 
l)UHiiieHH. If Hucli is tho ease we should 
be glad to hesar from you stating what 
amount you re<iuir(*,” etc. Applt. 
ref)lle(i : “ 1 want £2,590 net for the 
Ini.sinej^s. If 1 can’t got that 1 don’t 
HoJl. The only reason for soiling i.s, I 
am getting old. Any further particu- 
lars you can have by applying.” 
llespH. brought tho i)rovv(5ry undor the 
notleo of 8., who subscquontly pur- 
chasod dlrootly from ai>plt. for £2,500 : 
— lleUt : (1) the letters did not CHtab- 
lish a contract between applt. Ik reaps, 
that applt. would employ resps. an his 
agoutis to iutrodiieo a purcha.ser. — Dol- 
I’mx r. Haukison, Han Miouel Biio- 
iMiiETARY, Ltd. (1911), 13 (J. L. U. 271. 
— AUS. 

197 V. Fro7n principal to third 

parlgl — In an action for not accepting 
goods alhsged to liave pureliased by 
1*. deft.’s agent: — Held: there was 
evidence that P. hud n general authority 
to act for deft., <left. having spoken of 
P. in a letter as “our Mr. P. tijere w'lis 
also evidence of his purchasing for deh. 
on other occasions. — M uuthy r. Thomp- 
son (1877), 28 C. P. 233.— CAN. 

200 i. From agent to third party. \ 

— B.’s agent, under (ho opilcr'^ of B., 
wrote a letter to ri. headed ; ‘‘Written 
by B.toS." 'riic concluding iK)rt ion was 
written by B. liimself : — Held : .suffi- 
cient evidence that tho heading of tho 
letter was written l>y an agtmt duly 
autliorised. — M athura Das r. Babu 
Lal (1878), 1. L. R. 13 All. 68.— IND. 

200 il. .1 — In an action in 

thoir own names by vendors, trustees, 
for specific performance by defts. of 
an agreement to purchase lands, on 
roHCission of tho contract, it apiiearcd 
tho negotiations w'cre carried on be- 
tw'con the vendors Sc B. by a written 
oorrospon deuce, B.’s letters contain* 
iug the t-erms of sale accepted by defta. 
Those letters were written on letter 
fonns beaded ” (JJ. P. Ry. Go., Land 
Dept.,” Si under B.'s signature wa.s the 
wTird “Comr.” Defts. pleaded Stat. 
I'Yauds, Sc that evidonoe that pltfs. 
were undiscloseil principals ot B. was 
not admissible : — Held : tho form of 
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201. To prove agency in matters 

to which the^ relate.] — In debt against an exor. for 
a legacy, wmch, it was alleged, no was, by agree- 
ment with the legatee, to retain So to pay interest 
upon, deft, pleaded Stat. Limitations. It was pro- 
posed to take the case out of Stat. Limitations by 
putting in letters written by deft.’s son, who as- 
sisted him in his trade, So received for him money 
due to him in the way of his busines.s as a shoe 
manufacturer : — Held : though this would be good 
evidence to show that the son was his father’s agent 
in matters relating to the father’s trade, it wa.s not 
such evidence of agency as would render the letters 
of the son admissible in evidence in tliis case, as it 
was not evidence to show that the son was autho- 
rised to make admissions as to a legacy or exorship, 
accounts. To show agency as to accounts, evi- 
dence must be given of some authority pointing to 
such accounts. — Wiiiteiiouse v. Aubeuley (1845), 
1 Car. So Kir. 642. 


202. Admissibility lor principal — ^To 

disprove agency.]— K ing v. Forbes, No. 199, ante, 

203. Negligent driving — Defendant present & per 
mitting.]— W heatley v, Patrick (1837), 2 M . & 
W. 050 ; Murp. & H. 183 ; 6 L. J. Ex. 193 ; 150 
E. R. 917. 

At^Uaion: — Beld. Sanison i?. Ailchison, 11912] A. C. 844 

204. Other party — Servant of — Employed by 
request.] — In an action against a carrier it appeared 
the agent of pltf. went to the carrier’s booking* 
office, So desired that a man should be sent to the 
agent’s house to fetch a package, So one of the 
carrier’s men fetched the package from the agent’ 
house. So brought it to the booking-office ; — Held : 
a delivery by pltf. to the carrier, as for this purpose 
the carrier’s man was to be considered pftf.* 
servant. — B oys v . Pink (1838), 8 C. & P. 361. 

Agent of one party acting as agent of othei 
party .] — Sec pp. 284, 285, ante. 


the writiuff did not Import tliat B. was 
contraotlnffasaereut for thoC.l*. By. (3o. 
— SMITH V, Mitchell (1894), li. C. K. 
450.— CAN. 

X, Management of property — Son 
faiher.] — A father owned, but Ids 
son managed, a shop, & the son paid a 
Idll, Ids father saying : You hn\o 

taken money out of the till ifc robbed 
me, & you may pay the hill.*’ In an 
action by the son against Ids father for 
money paid to his nse : — Held : there 
was no agency, & edaim dismissed. — 
Dixon r. Dixon (1867), 1 1. L. T. 229. — 


y. Agent of co-tenant viori- 

gagor paying share of profits to mort- 
gagee.] —Several oo-tenants employed an 
agent to manage an oil property. Oqij 
co-tenant mtged. Ids share to deft. The 
agent paid tlie mtgee. the mtgor.’s 
share of proflta & sued the intgoe. for 
indemnity for expense incurred in 
sinking wells : — Held : the n^colpt of 
the intgor.’s share of profits from the 
agent of the co-tenants did not make 
the agent agent for t-he mtgoe. — 
Hope v. Feuui.s (1880) 30 C. 1*. 520. — 
CAN. 

z. Wife tC husband.] — A man 

allowed his wife to have control over 
certain property & to mtge. it : — 
Held : she acted as his a<gcut, lie was 
bound by her act. — Moor\dek BEnEio 
i\ Syefoollah (1804), \V. R. 318. — 
IND. 

a. .1 — Where a wife took 

an active part in her liiLshaud’s huHiiiesH 
& liad the custody of his money, sums 
Tiald to her were treated os jiald to 
the husband. — Robinson v. Coyne 
<1868), 14 Gr. 561.— CAN. 

b. S. P. Anderson p. Bell (1881), 
15 1. L. T. Jo. 18.— IR. 

0. S. P. Real & Hates r. Ryan 
<1893), 27 I. L. T. Jo. 622.— IR. 

d. Mining cjmnany — Diggers work- 
ing on property of.] — By written con- 
tract B. Mission Society conceded on 
certain conditions to M. Co. the ex- 
eluaivo right of Hoarching for & mining 
diamonds on their property. On the 
invitation of the co. many diggers settled 
on the property & took out claims, for 
which they paid the co. 58. per month 
each fur the right to search for diamonds 
on their claims. The diggers were not 
registered claimholders & could not 
themselves legally sell, but brought all 
-diamonds found by them to the offloes 
of the co. which sold the diamonds & 
]>aid the diggers a percentage of tlic 
proceeds : — Held : the co. worked the 
estate by means of the diggers as its 
i4?ents or servants & was responsible 
for the acts of such agents in the course 
of their employment, such as the felling 
of trees. — Pinel D. M. Co. v. Berlin 
Mission Society (1909) 10 High Court 


(Griqualand West), 210 ; 3 Buchanan’s 
Appeal Court ReporU (Capo), 391 ; 19 
(Jape Times Report'?, 301. — ^S. AF. 

204 i. Other party — Seller as agetU for 
purchaser.] — Deft, bought a pig from 
pltf. & sent it in charge of pltf. to the 
ry. dtutioii for delivery. When the pig 
arrived at the ry. Ktatioii it was rejected 
by deft. *8 servant, on the ground that 
its leg was broken ; — Held : deft, 
matlo pltf. his special agent at his own 
risk. Sc if deft, insisted on tho pig being 
delivered safe & sound at the ry. 
station, it ought to appear on face of 
the purchase note. — C!onnok v. Slat- 
tery (1896), 30 I. L. T. Jo. 150.-- -IR. 

204 ii. Sermni of — Employed as 

agent.] — Deft, signed a written indent, 
authorising pltf. to procure tlioatre 
chairs, telling pltf.’s mauager that he 
trusted to iiim to get the best chairs & 
lie wished liim personally to approve of 
tliem. Deft, refused delivery or to pay 
tho price ; — Held : deft, by the verbal 
agreement constituted pltf.’s manager 
ills ag(3nt to select the chairs, 6c if tliey 
wjro Hulistantlolly of the description 
lie ordonid under the indent, ho was 
lialile. — W ant r. Bk-nnett (1879), 2 
N. S. W. S, C. U. N. S. 186.— AUS. 

204 iii. .]— A hotel -keeper 

gtivc instructions in writing to a firm to 
sublet his hotel & stdl the stock-in -trade. 
The instructions, though addressed to 
tlie lirm, were handed to a clerk of the 
firm, who managed the hotel booking 
branch of the tirrn's business to the 
knowledge of tho hotel -keeper. In 
pursuance of tlie instructions, tho clerk 
ofTcped tlic premises to pltf., who paid 
a deposit of £25. Tho clerk gave a 
receipt for this £2.5, signed in the name 
of the firm. In an action for specific 
performance : — IJehl : deft, had agreed 
that tlie clerk should be his agent to 
sign tho receipt. — Keii-ry v. Kavanaqh 
(1898), 17 N. Z. L. R. 119.— N.Z. 

•. Payment of in-t crest.] — Tho agent 
of a mtgee. paid over a serieR of years 
from his own funds tho interest, mtgee. 
giving receipts thorofor which stated 
the interest had been received from tho 
trustee of debtor & that all concerned 
wore thereby discharged. These po- 
ooipts remained in the custody of 
mtgee. ’s agent. In a subsequent 
ranking 8c sale of the lands, a disposition 
&; assignation was granted by mtgee. 
in favour of his agent, to onabJe him 
to obtain the interest advauoed by 
him: — Held: (1) tho terms of tho 
receipts did not prevent the agent from 
taking full benefit of tho disposition 8c 
assignation, the receipts never having 
iHMm delivered to debtor ; (2) there was 
no ovldenoe that mtgee. 's agent had 
ever aoted as agent for tho mtgor. — 
Northern Reversion Co. v. Malcolm 
8c Dickson & Stewart (1848), 21J.67. 
—SCOT. 


f. Payment of money to third party 
to pay off mortgage d> perfect title. \ — 
Whore tho amount of a loan is paid to 
a third party to pay off Jiypothcxjs & 
perfect the title, the presumption is 
that Hueli third party was acting as 
agent for the huider. — K nox r. BoiviN, 
4 S. 311.— CAN. 

g- Payment by under-tenant la head 
landlord.] — Payment by an under- 
tenant, C., to the head landlord, A., 
with tho assent of B., tho intermediate 
landlord, of tho head rent does not 
per se make C. surdi an agent of B. os to 
induou tho ot. to decree a reversionary 
lease of tho promises, obtained by C. 
from A., a trust for B. — Maunbkll v. 
O’Brien (1835), 1 Jones, 176 (E. E.).— 

iRt 

h. Place of payment of note .] — 
A promissory note was, in tho body of 
the document, made payable at the 
offloo of S., a broker 8c hiiancJal agent. 
On the holder presenting tho note at 
8. ’s olHoe, 8., on liohalf ot tlio maker, 
asked for a fort night ’h grace, which was 
grunted. Within the fortnight tho 
maker paid tlio amount to 8., who 
absconded without paying tho payee : — 
Held : the fact that the note was pay- 
able at S.’s ollloo did not constitute S. 
tlio holder’s agent to rcoeivo payment, 
6c the maker was liable to the holder, 
notwithstanding the payment to S. — 
IlEYDENUYCII V. JEFFREY (1905), 2 

Buoh. A. O. 162; 14 C. T. 11. 691. — 
S.AF. 

k. Preparation of assignment.] — A 
tenant died, having appointed A., B., 
& C. exors. A. alone proved the will, 
6c assigned to X. A oauso petition 
sought to make the assets of testator 
liable for the rent. A. resided abroad ; 
B., his father, a solr., resided within 
tho Jurisdiction of the ct, W., another 
son of B., also a solr., lived in tho same 
house wltli liim, & propared tho assign- 
ment. Agency was denied both by 
B. & W., the latter saying that in pro- 
paring tlie assignment ho acted only 
for X. : — Held : the oircumstances 
implied agency to A. in B. 8c W. ; 6c 
service of uotloo of the oauHO poUttou on 
R. 8c W. waa good service on A. — 
Wbbtby V. Ford (1854), 6 Ir. Jar. 165 
(R.).— IR. 

L Relationship — Holder of pro- 
missory note living in father's home .] — 
Defts. gave a promissory note, whicli 
was indorsed in blank by tho payee ; 
after it was duo it was in the liands of 
J., who demanded payment of defts., 
but refused to produce it, 8c a few days 
afterwards told defts.’ agent, who 
offered to pay tho note, that they should 
not have it, & ho would give them a 
hunt for It. Defts. afterwards tendered 
the amount of tho note, when J. said 
he had sold it, but refused to tell who 
the holder was, saying defts. might 
sock it. On the following day the suit 

u 2 
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Sect. 3. — Evidence of agency : Suh-aeci. 2. Sects. 4 | 
io 7.] 

205. Post-master — Request to receive by post.] — 

Prisoner obtained money by false pretences ; it 
was forwarded by post as requested by him : — 
Held : he constituted the post-master, where the 
letter was posted, his agent for receipt of the 
money, & was properly indicted in the county in 
which such post-olfice was situated. — K. v. Jones 
( 1850), T. & M. 270; 3 Car. & Kir. 346; 4 New 
Bess. Cas. 353 ; 4 New Mag. Cas. 92 ; 19 L. J. M. C. 
162; 14 J. P. 322; 14 Jur. 533; 1 Den. 561; 4 
Cox, C. C. 198, C. C. R. 

Annotaiiona : — FoUd. H. v. Cryer (1857). Doare. & B. 324, 

O. O. Jl. ; n. V. Stoddart 2 Cr. App. Kep. 217. 

Retd. K. V. Cooper (1876). 1 Q. B. D. 19. 

See, further. Contract. 

Previous dealings.] — See Part V., Sect. 5, jioal. 

206. Railway company — Directors & solicitors.] 

—In order to prove that land was sold by a ry. co., 
it is not sufllcient to prove by an auctioneer that he 
received directions for the sale from one of the 
directors, that he received the conditions of sale 
from the solr, of the co., by whom he had been 
employed in former sales for the co., & who 
attended the sale. Home evidence ought to be given 
to show Diat the director or the solr. was autho- 
rised by the co. to offer the particular land for sale. 
— Moody v. L. B. 6: B. C. llY. Co., No. 805, posh 

Ratifloation.]— Sec Pari- VII., post.. 

207. Reference for information — Inquirer re- 
ferred to third party — Third party constituted 
agent.] — If a party, on l)eing applied to on a 
particular subjt^ct, writes in answ(U’, mentioning 
another party & saying on one occasion, “ lie is in 
possession of* luy semtiments,” A: on another, “ I 
have written to him, ^ I refer you to him thereon,*’ 
such lottfU’s are suffltdont to constitutes the party 
referred to ag(iut. in th(^ business ; ^ what he said 
at a meeting on the subject may Ixj given in evi- 
dence against the principal. — Hood v. Reeve 
(1828), 3 C. ^ r. 532. 

208. Reference for Instructions.]- Dt ft., in Lon- i 
don, purcluised of pltf., at 1)., a quantity of Polish 
wheat, upon terms of paying for oru; third imme- 
diately, lY- for the remaind(*r by bills at 3 montlis, 

“ on handing the shipping documents.” Deft, 
afterwards soul to L. & Co. one half of that wheat-, 
A- infonned pltf. of th<‘ sah’, of the co.’s desire to 
hav(^ tlie wheat sent by a particular ship, adding, 

” You will please to follow instructions of thost^ 
gentlem(*n as respects shipment.” Tlie wh<;at was 
shipped & tlie bills of lamng delivered to L. & Co., 
who gave their acceptance for tlie price ; but, the 
CO. failing shortly afterwards, the bill was dis- 
honoured : — Held : (1 ) deft, had made L. A: Co. his 


agents in respect to the sliipment of the wheat ; 
(2) the delivery of the bills of lading to them was 
“ handing the shipping documents ” according to 
the contract. — ^Baum v. Ricketts (1849), 13 L. T 
O. S. 425. 

209 Reference for advice.] — Where, when a writ 
was delivered to a sheriff, he was told A. could give 
him advice & information as to the best mode of 
effecting a caption : — Held : A. was not thereby 
constituted an agent of pltf. — Williams v. Grif- 
fiths (1849), 13 J. P. 397. 

210. Referees for assured on insurance con- 
tract.] — Where, on a proposal for an insurance upon 
the life of another, the insurers were referred for 
information to the life proposed to be insured, to 
his usual medical attendant & to a friend ; — Held : 
the life insured, the medical referee, & the private 
referee were not agents of the assured so as to make 
their fraud or concealment the fraud or conceal- 
ment of the assured, in absence of a condition to 
that effect. — Wheelton v. Hardisty (1857), 8 
B. & B. 232 ; 20 L. J. Q. B. 265 ; 29 L. T. O. S. 
885; 3 Jur. N. 8. 1169; 6 W. R. 784; 120 E. R. 
86 ; revad. on another lioint, 8 E. & B. 286, Ex. Ch. 

Annotations: — Distd. Macdonald v. Law Union Insoo. 

(1874), L. R. 9 g. B. 328. Refd. Joel v. Law Union & 

Crown Inaco., [1908] 2 K. B. 863, C. A. Mentd. Liver- 
pool Borough Bank v. EocIcb (1859), 4 H. & N. 139 ; 

Behn v. BvirnorK (1863). 3 B. & S. 751, Ex. (’h. ; Ilydor v. 

Wombwell (18C8), I.. H. 4 Exeh. 32 ; Blackman v. L. B. & 

S. C. Ry. Co. (1869), 17 W. R. 769 ; Hall v. Jupe (1880), 

49 L. J. Q. B. 721. 

See, further. Insurance. 

211. Representations by alleged agent.] — In an 

action for the i)rice of goods sold, the fact that the 
pt^rson who took the ortier from deft, called himself 
a “commission agent” & exhibited pltf.’s pro- 
spectus, there being no evidence that pltf. sent an 
invoice to deft., or that deft. s(*nl any order to pltf., 
will not be any evidence of a liability to pltf. If 
the jierson who took the order agreed he would 
allow deft. ac(u*tain discount off the prices specified, 
this will tend to show the contract was with him 
as princix)al. — B urton r, Furniss (1858), 27 L, 3. 
Ex. 139. 

212. Standing by — Bill of sale.] — A., living in the 
1 same house with B., was the owmn’ of certain goods 
; therein, which A., for a fraudulent purpose, jier- 

luittod B. to raise. & receive money upon by way of 
; a bill of sale in his own name to 0., who believed 
' the goods to be goods of B. ; they being afterwards 
I seized upon a ft. fa. against A. ; — Held : the sale of 
' the goods to C. was valid, B. being in effect agent 
; of A. in the transaction. — Low v. McGill (1864), 

: 4 New Rep. 145 ; 10 L. T. 195 ; 12 W. R. 826. 

, 218. Sale of goods.] — Wliere A., a married 

man, sells, with her concurrence, goods belonging 


wiiK A: doCts. iiuuiodiutciy 

liftcrwardH paid into tlic JuHtic<‘’H hands 
the amount of the note & costs. Pltf. 
wtw J,*s son, llviiiK in the house with 
him, & there was no proof of any actnal 
transfer of the note by J.; — Held: 
it mikht bo Infcrrt'd that pltf. was only 
tho aKont of J., &. that the Jury wen^ 
justitled In lindlnjc u verdict for defts. 
— Jordan r, Coatks, 2 All. 107. — 
CAN. 

21 1 1. licprtscniations hy alleged agent A 
—Where a party noRotiatinK between 
two persons, the one desiring to sell, 
the other to buy, certain land, Rave the 
former to understand that lie was 
m^tlnR In her interest. : there 

mlRht be agency its duties liahiliiies 
without oxprt^ss words of appointment 
or acceptance. — W ruiut v. ILvnkin 
(1871), 18 Gr. 625.— CAN. 

211 ii. .1 — FlnauoiaJ brokers who 

invest money for a client are his aRonts 
In the transaotlon, if they profess to 
bo aotlnR for liim, in his interest, 
thouRh their remuneration may come 


from the other »l<le. — Lo wen burg v. 
WoLLKY, 25 8. a R. 51.— CAN. 

211 iii. .1— The holder of a policy 

of insurance issued hy II., us the agent 
of u foivign CO., went to what purported 
to be tho head otllce of the co. in l*hila- 
deJphia, to Inquire about payment for 
a loss under the indicy, & conversed 
with 11., who was rt^prtwuted to him 
as the president of tho co., & who pro- 
duced a pai)cr which he said w'us a copy 
of th<* iK)Ucy, Sc siwkc about the loss & 
payment of it by R., the co.’s agent : — 
held : H.’s declaration ^vas evidence of 
the agency of R. — C'hapman t?. Dela- 
w’ARK Mutuai. Insurance Co. (1883) 
23 N. B. R. 121.— CAN. 

n. lieputaiion — Collection of 7Honey 
on one occasion.) — In an action for 
demurrage, tho eliippinR bill of certain 
staves, forming the contract on which 
pltf. niled, was siRned ** A., agtmt '* ; 

the only evidence to prove Ids agency 
was that of a witness w’ho swore that 
A. had been tho generally reputed agent 
of deft, in the stave business at tho 


port of shipment for several years, & 
once collected numey from the witness 
for deft., but neither this nor any other 
act of agency was shown to have come 
to deft.’s knowiedge //cfd ; evidence 
not sutBcient to go to the jury, & pltf. 
was proi>erly nonsuited. — Myleh v. 
Tuomi* 81 )N (1803)23 U.C. 11.553.— CAN. 

o. Request from vendee to vendor to 
take back goods d* sell on his behalf A — 
Upon a conditional sale of chattels, the 
property was not to pass to the vendee 
until payment. Default having been 
mode, the vendor under the terms of tho 
contract resumed iHJssossioii & sold the 
goods : — Held : a rt‘que8t from the 
vendee to take the engine back & sell 
same & apply the proceeds, less the 
expenses, towards paying my indebt-ed- 
ness to you,” did not constitute the 
vendor the ogemt of the vendee to 
re-sell tho goods, wldch were never the 
property of the vendee. — Abell r. 
Campbell, 21 C. L. T. 303.— UAN. 

218 i. Standing by — Sale of goods A — 
ritf. shipped grain from P., consigned 
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to B., a woman whom he has bigamously married, 
B. cannot afterwards, on discovering that her 
marriage was void, dispute the sale, as against a 
bond J^e purchaser, inasmuch as she had con- 
stituted A. her agent to sell. — Waller v, Drake- 
POBD, No. 843, post. 

For full anus., see S. C. No. 843, post. 

214. Surrender of lease — ^Key delivered up by 
tenant’s wife — ^Accepted by one of lessors.] — ^A. & 

B, demised a house by a lease in writing to 0., 
at a rent playable quarterly. The key was de- 
livered to C.*s wife. 0. entered into possession, 
but before the first quarter’s rent became due, 
there having been some dispute as to arrears of 
rent & taxes, O.’s wife delivered the key back to 
A., who accepted it. B., after signing the lease, 
had never interfered x—Held ; ( 1 ) the delivering back 
of the key by the tenant, animo suraum reddendi, 

6 acceptwce by the landlords, amounted to a 
surrender of the term by act & operation of law, 
within Stat. Frauds ; (2) the jury was, upon the 
facts, warranted in finding that C.’s wife acted 
as his agent in surrendering the term, & A. acted 
as agent for B. in accepting sucli surrender ; 
(3) B. was bound by such surrender & acceptance. 
— Dodd v, Acklom (1843), 0 Man. & G. 672; 

7 Scott, N. R. 415 ; 2 L. T. O. S. 121 ; 134 B. R. 
1063. 

AnnoUttions : — Distd. Caiman v. Hartley (1850), 9 O. B. 634. 
Befd. Morrison v. Chadwick (1849), 18 L. J. C. P. 189 ; 
Kelly u. Wobaber (1852). 2 O. B. 283 ; Furnlvall v. Grovo 
(1860), 8 O. B. xV. S. 496 ; H. v. Tyrone JJ. (1860), 2 L. T. 
639 ; Phene v, Popplowcll (1862), 12 O. B. N. S. 334. 

216. Words of courtesy.] — A husband dolivorod 
his wife’s compliments in a letter to an agent : — 
Held : no proof of her joining in giving authority 
to the agent. — Daniel v, Adams, No. 812, post 


Sect. 4.-~AGENCY OF NECESSITY. 

See nusBAND & Wife ; Sinprixci & Navigation. 


Sect. 5.— AGENCY BY ESTOPPEL. 

See Part V., Sect. 5, po.s^ 


Sect. 6. —CO-PRINCIPALS AND CO-AGENTS. 

See Part Vm., Sect. 4, po.s/. 


Sect. 7.— STAMP DUTIES. 

See, generally. Revenue. 

(Note. — In considering the cases under this sub- 
iitle regard must be had to the date when the case was 

to his oflront at O., the conBiipiee to hold 
it Hubject to defts.* order. The local 
agent of doftn. at P. oononrrod therein, 
but no bill of lading woe Indoraod to 
defts., nor other transfer of title made. 

The oonRignee obtained advances at O. 

‘On the grain, & it was sold to repay 
•them : — Held : defts. were not liable 
to pltf. for such sale, for there was no 
•evidenoe to show the consignee was 
their agent. Sc they had acquired no 
•control over the goods. — W ilson v. 

Bank of Monthkal (1870), 20 C. P. 

4X1.— CAN. 


decided <Ss to the effect of Stamp Acts passed since 
that date,) 

216. Authority to act — Under bill of sale.] — 

Semble : a mere authority to “act” under a 
particular bill of sale does not require to be stamped 
as a letter or power of attorney. — ^Bakeb v. Dale 
(1858), 1 F. & R 271. 

217. Authority to pay calls.] — Notice being 
given to pltf. of a call on certain mining shares 
which he had transferred to deft., his attorney 
wrote to deft.’s attorney to inquire whether 
deft, was desirous of avoiding a forfeiture of the 
shares by authorising pltf. to pay the amount of 
the call. Deft.’s attorney wrote in reply authoris- 
ing pltf. to pay the call : — Held : these letters 
were not a contract, nor evidence of a contract, 
& did not require a stamp. — Parker v. Dubois 
(1836), 1 M. & W. 30 ; 1 Gale, 366 ; Tyr. & Gr. 
243; 6 L. J. Ex. 90. 

218. Authority to sell goods.] — ^A. having goods 
at the wharf of B., which C. had conveyed there 
by ship, gave B. a paper, authorising him to sell 
the goods, & out oi the proceeds to pay 0. the 
balance duo to him for freight, mentioning the 
sum ; B. sold the goods, & received the proceeds. 
In common assumpsit by O. against B. for the sum 
mentioned in the paper : — Held : the paper 
neither required a stamp, nor ought to have been 
declared upon specially. — Humphreys v, Bbiant 
(1829), 4 O. & P. 167. 

219. Authority to sign deed.]— A letter authoris- 
ing A. to sign a deed in B.’s name does not require a 
stamp as a power of attornijy. — (’olltns v, Brad- 
ley (1847), 8 L. T. O. H. 415. 

220. Authority to survey & negotiate mortgage 
on commission.] — In order to prove retainer of pltf. 
bv deft, as a surveyor & agent to procure a mtge., 
pltf. put in a loiter from deft., wherein, after 
authorising pltf. to survey ^ value his cstatoB, deft. 
added, “ & upon such survey & valuation, I 
authorise A: request you to obtain for me £5,000 by 
way of mtgo., in consideration thereof I agree to 
pay you 1 j>er coiit.,<fec.” : — Held : this instrument 
was properly stamped as an agreement & was not a 
letter of attorney. — Turner v. Judd (1848), 11 
L. T. O. S. 536 ; 12 .1. P. 555. 

221. Authority to take possession.] — A written 
authority to an agent to take possession of pre- 
mises & property on behalf of his principal is not 
a letter of attorney requiring a stamp. — V an* 
sittart V. James (1858), 1 F. & F. 156. 

222. Broker’s note sent to principal.] — A note in 
these words, “ Bought for iVlr. T. fifty Continental 
(ias shares, at £2 premium (£8 already paid) £500 ; 
commission £6 5«. : — £506 5s.,” sent by a broker to 
his principal, is not a contract nor evidence of a 
contract ; hut it is admissible to show a represen- 
tation made by the broker to the principal with- 
out any stamp. Brokers’ notes are not contracts 
nor evidence f>f contracts ; they may be evidence 
that the broker has ])erfomiedihe transaction men 
tioned in the note, hut nothing more. — Tomkins 
r. Savory (1829), 9 B. & (’. 704; 4 Man. & Ily. 
K. B. 538 ; 7 I.. J. O. S. K. B. 334 ; 109 E. R. 
262. 

See, now, Finance (1909—10) Act, 1910 (c. 8), 


8. 77. 

p. Supervision of debtor's affairs.] — ( did not constitute him tho aFcnt of tho 
Throe ImnkH. oredltors of B. Bros., banka. — U nion Bank & Qukbeo Bank 
agreed together to make further ad- j (1887), 14 Q. L. R. 69. — CAN. 
van cos to them, declaring It a matter 
of oommon cause. One of them ad- 
vanced funds to renew a draft part of PART IV SECT. 7. 

the indebtedness, & not making sure 

that tho funds were so emploved. In- q. Authority to buy stock — Broker.] 
curred a loss for which tho other two , — Where n person directs by letter a 
were not liable : — Held: the stipulation I broker to buy stock in a co., the letter 
in tho agreement that K., to whom the is a mandate Sc not an agreement re- 
fimds for renewal were handed, should quirlng tho stamp applicable to agree- 
superviso the afbdrs of B. Bros, during ments. — B rown v. Micbie (1849), II 
the period covered by the agreement D. 1131. — SCOT. 
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Sect 7. — Stamp uUea. Pari F. Sects. 1 tfc 2: 

Su h-secL l.J 

228. Common-keeper— Appointment of deputy.] 

Two persons who had been appointed common- 
keepers in tlie manor of W. appointed E. their 
deputy, by the followinjc writing, signed by them : 
— Wo, thc3 undersigned, having been a|ii)ointed 
common-keepers for the parish of P , hereby nomi- 
nate af)point you our deputy for the lower 
common , & authorise you to act for us in that behalf 
In all things pertaining t/O the rights & privileges of 
the lord tenants of the manor, with the same 
powers & in the same manner as it would be our 
duty to act.** It went on to state what were the 
rights of common, & in what manner the duties of 
common-keeper should bo exercised : — Held : this 
document did not require to be stamped as being 
a “ grant, or appointment of or to an odice or 
employment,*’ within Stamp Act, 1815 (c. 184), 
Hched. 1, Part 1 . — Robetits v. ELLBrrr (1842), 11 
M. & W. 527 ; I L. T. O. S. 147 ; 152 E. R. 914. 

224. Parol contract on terms in printed document 
— No stamp required.] — Pltf , having signified by a 
printed prospectus the terms on whi<4i he is ready 
to engage to perform ])arti< ular services, may in an 
action against one who has (Mnployod him to render 
those services under a parol agreement r<^ad the 
printed i)ros])ect-us to show what the t(;rms were, 
although it is not stamped. — E dcjar ?*. Rtjc’K 
(1810), 1 Stark. 404. 

dnnotatioriH Bowen r. Fox (182 8 'I, 2 Man. & By. 

K, B. 107. Reid- (Hay v. C!roftB (1831 ). 17 L. T. O. H. TM ; 

(Jarlill u. (!apl)ollc ?moke Ball Co., 1 1 8921 2 Q. B. 481. 

225. Power of attorney -Co-principals— Common 
purpose but not entirely common interest.] — A deed, 
in which several persons combine to effe(;t a com- 
mon purpose, requires only a single staiu]). A 
power of attorney, wheiM‘by the sev(*ral meml)ers of 
a mutual in.suranc<j elub authorise the subscript ion 
of ]>olioi<^8 in their r<*spect ive names, requiie.s only 
r>ne stamp ; there being a conimunity of purpose 
though (from each insiirer being excluded from t jic 
I)Olicy upon his own ship) not an entire comiminily 
of interest. — Allen v. IMoimuson (1828), 8 II. & c\ 
505 ; Man. iSi liy. K. R. 70 ; lOS E. K. 1 152. 

226. Written authority to indorse specifle | 

bills — Immaterial additions.] — A M'l’itten authority ; 
in the following tenns : “ I authorise* you to indoi he l 
my name to three sevtjral bills of exchange now in 
your possession,’* de.scribing them: — Held: a 
letter or power of attorney, requiring a 80s. stumii 
U'lder Stamp Act, 1815 (c. 184), Sched. 1, l*art 1, 
although it went on to say, “ & wliich indorsement 
I undertake shall be binding upon me ; Jk. I under- 
take bo pay you the ariiount of the several bills ns | 
they respectively become due, should they not lie 
duly honoured when mature.” — Waijckb v, 
Hemmeit (1840), 2 C. R. 850 ; 1 New Rract. (*as. 
420 ; 15 L. J. O. R. 174; 7 L. T. O. S. 80; 10 ,lur. 
880 ; 185 E. H. 1178. 

227. To execute composition deed.] — On a 

plea of a composition deed under Rkpey. Act, 180 1 
(c. 184), 8. 192, it appearing the deed had beem 
executed by an agent under a ])Ower of attorney : — 
Held: under s. 197 of the Act, incorporating the 
Act of 1819 (c. 184), s. 138, the power did not 
require a stani]). — Taylou r. Clakk (1866), 4 F. & 
P. 1032. 


228. To receive costs in bankruptcy.]— A 

power of attorney to receive costs in bkpey. need 
not be stamped. — Ee Elgie (1839), 8 L. J. Bey. 
52. 

229. Proxy under local Act — Effect of direc- 

tions to vote in a particular way.] — An Act of Par- 
liament for embanking & draining lands in a 
county provided “ that the proprietors of certain 
lands & grounds” should appoint comrs. for that 
purpose ; & it also enacted ” that it should be 
lawful for the known agent, for the time being, of 
each every pro[)rietor entitled to vote in the 
election of any original or special comr., or for any 
other ]3erson authorised & em{)Owered by any note 
in writing, signed by such y)roprietor, to act in the 
nomination & appointment of such comr., as fully 
& effectually as if such proprietor, on whose behalf 
he should act, was {)resent at any meeting to be 
held for that purpose.” In pursuance of this pro- 
vision the following authority in writing was given : 
” We, the undersigned, being the major part of the 
trustees of the shares of tlu^ estate of M., deceased, 
lying A:; being, et(j., do, by this note or writing, under 
our hands, & in pursuance of the Act in this behalf 
made & provided, authorise & empower B., O., & 
T., all of, (^tc., <fc any one of them, to act for us in 
th<i nomination & appointment- of a special comr. 
for the township of E. S., at a meeting appointed 
to be held, on etc., at etc., for the purpose of 
appointing a 8[)ecial comr. for the said to^^^lShip.” 
Signed by the several parties; — Held: under 
Stamp Act, 1815 (c. 184), Sched. 1, Part 1, tit. 
Letter or I’owei* of Attorii(‘y, ^ Procuration, this 
authority required a stamp. Qu. : whether direc- 
tious to vote in a [)articular way, if contained in the 
authority, would excm])t it from a stamp. — R. v. 
Kelk ( 18 JO), 12 Ad. & El. 559 ; 4 I’er. & Dav. 185 ; 
9 L. J. CL R. 802; 118 E. R. 021. 

Annoiationit : — Distd. Roberts r. Elliott (184:t), 11 M & W. 

527. Folld. Walker r. Rejauaott (1840), 2 C. B. 850. 

230. .]— By Hull Dock Act, 1844 

((L ciii. ), it was enacted that it should be lawful for 
pltfs. to dci>ute & appoint any one of the elder 
brethren by writing, under their common seal, to 
ret)re8ent tiio guild or brotherhood at all meetings 
of the dock co., & to vote at such meetings as 
]>roxy of the guild, etc. Ry Stamp Act, 1844 
(c. 21 ), which received the Royal assent two months 
)>rioi' to the other, it was enacted, ” that any letter, 
pow(M’ of attorney, or other instrumcmt, made for 
nominating a proxy, iSr- chargeable with duty under 
this Act, shall authorise such proxy to vote upon 
any matter, at one mooting of the pro[)riejtors or 
shareholders of or in any co. or society, the time of 
holding whereof shall be specified in such instru- 
ment- or any adjournment of such meeting ; &; no 
such h'tt-or, power of attorney, or other instrument 

i shall be further or otherwise available, anything in 
such insti’ument, or in any Acts of Parliament, to 
the contrary notwithstanding”: — Held: (1) the 
1 above sect, referred only to those letters or powers 
I of attorney which were proxies whereon the duty 
of 2». Od. was granted by that Act, i.c., which were 
I proxies to vot e at one particular meeting only of a 
’ ]oint-stock co., or any adjournment thereof, & did 
! not refer tf> more general powers of attorney, which 
I would still be subject to a stamp of 30a. under 
Stamp Act, 1815 (c. 184) ; (2) an instrument under 


225 I. Power of aiiorneu — To receive 
1 enlM i£' serve twHres to quit. ] — A power of 
att-orney to rcovivc rontu, «crvo iioticoB 
to quit, ('to., luuKt l>oar a £5 10 a. etauip ; 
the Htamp roquirod on a power of 
attomoy to rocolvo ront« inorrly will 
not bo HiilRoioiit. — Boorn r. M'Gow’an 
( 1841), l Lor. Hep. 270 (E.); Lour. &T. 
275 ; 4 I. L. R. 188 (E.).--IR. 

225 ii. To operate in India — 

Confii^'t of lair«.) — Qa. In India need 


not consider whether a power of 
a1 tomey issued in KiiRland, but intended 
to operate In British India, coiuplics 
with the stamp law's in KiiRland. It is 
siitnoieot If it is stainpod aoeordiiiR to 
the stamp laws of British India. 
27ria/otrv,»r/r!iein’Wf (1850), 5 K.xeh. 275; 
James v. Caiherwood (1823), 3 Bow. & Ily. 
K. B. 190 ; Cl«rorv./vArv(1812),3Camp. 
166, cited. — In the Goods of Mr\i)AM 
(1895). I. L, It 23 Calc. 187.—IND. 


225 Hi. To receive morigage money A 

— DecooHod Rave his dauRhter a Rcneral 
power of attorney to receive money 
duo to him on mt-Re. & to lend tho 
money aRain to same mtRor. in her own 
name : — Held : there was no Rift t-o the 
dauRldor by any document, 5c no stamp 
duty was payable as on a deed of Rift. — 
STAHmS MINISTER r. TOWNEND (1900)» 
101 L. T. 354, r. C.— AUS. 
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seal of pltfs., following the teims of the Dock Act, 
empowering C. to represent pltfs. at all meetings of 
the dock co., & to vote for them as proxy at ^1 
such meetings, was in the nature of a generaJ power 
of attorney, & was a valid instrument, notwith- 


standing the Act of 1844, & entitled the nominee of 
pltfs. to vote at all meetings of the dock co. — 
Trinity House op Hull v. Beadle (1840), 13 
Q. B. 175; 18 L. J. Q. B. 78; 13 Jur. 657; 110 
E. B. 1230. 


Part V. — Authority of the Agent. 


Sect. 1.~-IN GENERAL. 

How the authority of the agent may be derived. 
3ePai4,IV. 

The extent of the agent's authority, see Sects. 
2 & 3, 2^osi. 


SECT. 2.~CONSTRLCTION OF AUTHORnY. 

Sub-sect. 1. — Powers op Attorney, 

231. Construed strictly — Necessary powers to 
be implied.] — A power of attorney must be pursued 
strictly, but so as to include the necessary means of 
executing it with effect. An express power in- 
cludes all pow ers, though not expressed, necessary 
to be used in order to accomplish the object of the 
principal power (Eyke, P.J.). — Howard ik Bad.- 
LiE, No. 204, post. 

Annniaticm : — He Di^IJUttd Adjudlcaticn (IWO), 33 L. T. 

(), 348. 

For full untiB., see S. C. No. i Q4,po8f. 

232. .] — Powers of attorney aie to be con- 

strued strictly ; & in all cases are to be examined 
carefully in order to see whether the act done by 
the attorney is fairly within scope of the authority 
given by the principal. — A itwood v. Munn^" 

No. 205, post. 

Annotations : — Apld. WiUuufifton r, Herrinp: (1829), 6 

443; Lewis v. Rarnsdale (1883), 5A L. T. 179; Bryant, 

Fowls & Bryant r. Lu Bauque du Ftuplp, Bryant, Fowls 

Sc Bryant r. (^nebec Bonk, 118931 A. C. 170, F. C. ; Jacobs 

r. Morris, [19011 1 Ch. 261. Reid. Dnnby r. Conlts (188.5), 

29 Ch. 1). 500. 

For full anus., sec S. C. No. C65, post, 

233. Limited to individual donee— Dcalirgs ly 
firm not covered.] — C. & Co. consisted of C. & E. 
A power of attorney to C. alone will not authoiiee 
business transacted under such pow er by 0. & Co. — 
The Jonce Pieter (1801), 4 (li. Rob. 70. 

For full aims., see 1‘kize 1 .\w^ & .JrniKim-i inx. 

234 No authority to co-partner.]— From a 

general power of attorney granted to one of two 
l)artners the other can derive no authority. — 
Edmlston V, Wright (1807), 1 Camp. 88, N. P. 

235. But may be to two persons in the 

alternative.] — A power of attorney to A. or B. to 
make livery is not void for uncertainty. — Leedes 
& Crompton's Case (1587), Godb. 93 ; 78 E. R. 
57. 

For full anus., sec Landlohu & Tkxant. 

236. Limited to occasion for which power given.] 

— At first choice of assignees a great number of 
powers of attorney from creditors to vote in the 
choice, for which there was a strong contest, had 
been presented & acted upon. The assignees 
chosen were removed by the comr., & a second 
choice was about to take place, at which it was 


attempted to use those powers again ly the 
attorneys named in them ; & they claimed t ) vote 
under the powers at such second choice: — Held 
(1) they were not entitled so to do ; (2) the pow era 
extended only to one occasion; (3) having been 
once acted on, they were spent, & not available for 
any subsequent service.— Rc Williams & Sons 
(1854), 23 L. T. O. S. 11. 

237. .] — A proxy is a delegation of autho- 
rity for a particular purpose then in contemplation 
of the poison giving it. 

Proxies were given in Nov. & Doc., 1886, by tho 
governors of an infirmary for a contt mplated elec- 
tion between A. & B. for the nost of surgeon. The 
particular election did not taxc place, owing to tho 
retirement of B. : — Held : the proxies so given 
were properly rejected at a subsequent election in 
April, 1887, between A. A C. — Howard v. Hill 
(1888), 69 L. T. 8l8 ; 37 W. R. 219. 

Proxies.]— /S'ee, generally, Bankruptcy & 

Insolvency ; Companies. 

238. Limited by capacity in which principal acted 
when granting power.]— Several memlers of a 
mutual insurance associi., on entering the assocn. 
executed a power of attorney to the secietary, 
authorising him to sign & undci write for them 
policies of insurance not exceeding a certain sum 
in any one risk ; to demand, sue for, & recover such 
sums as might be due to them ; & also to pay such 
expenses for losses as might become due from them, 
& generally to do all such things as might he 
necessary for the purpew s of the assocn., the mem- 
bers respectively a^ceiiig to conflim same, & 
covenanting with the secretary to accept, & when 
due, to pay, all such drafts or bills as might bo 
ordered by the committee of the osRocn., in pursu- 
ance of the rules thereof, & also to pay to tho 
secretary or the committee all the expenses & con- 
tributions t-o which they might become liable. On 
the co, being wound up, .sevc*ra) members paid what 
was due from them to the secretary, but, tho secre- 
tary becoming bkpt., the moneys so paid never- 
reached the persons to whom they were due : — 
Held : ( 1 ) the ])ower of attorney was not a power of 
attorney of the paying members in that character, 
but of the receiving members ; (2) on payment to 
the secretary by a contributing member of the sum 
duo from him, his liability entirely ceased. — 
Andrews & Alexander's Case, Chatt's Case, 
Cook's Case, Crew's Case (1869), L. R. 8 Eq. 
176 ; 20 L. T. 943 ; 17 W. R. 784. 

Annotations :—Consd, Re Arthur Avorogo Ahrocu. (1876), 3 
Ch. D. 522. Mentd. Re Arthur Average Assocn. for 
British, Foreign & Ck>lonial Ships, Rxp, Hargrove (1875), 
10 Ch, App. 5t5. n. ; /?<j Haycock’s Policy (1876), 1 
Ch. D. 611 ; Re Queen Average Anf-ocn., Kx p. Lyneg 
(1878), 26 W. U. 432. 

239. Construction — For courts not for Jury.] — 

Berwick v, Horsfall, No. 298, post. 


part V. sect. 2, sub-sect. 1. 

231 i. Construed strictly ,} — A power of 
attorney must bo construed strictly.— 
Malukchand Bib Gyanmal v. Shan 
Moqhan Vardraj (1890), I. L. R. 14 
Bom. 690.— IND. 

238 t. Limited by capacity in tchich 
principal acted when graiding power ,] — 


I J. died intestate seised of lands. W., 
his eldest son & heir, took out letters of 
administration, Si appointed H. his 
attorney under a power “to sign & 
execute all deeds which W. as heir Sc 
administrator may be called upon to 
execute, etc. “ : — Held : the power autho - 
rlsed H. tx) bind W. by the execution of 
such deeds only as W. in his capaidty 


of administrator Sc heir might ho 
called upfn to execute. — Re Baxter 
(No. 2) (U63), 1 Q. 8. C. R. 99.— 


a. Ettcctual from date of signaiure — 
Not dale of receipt by attorney.] — Re 
Johnston v . Wklungton, Mayor, 
ETC. (1901), 19 L. R. 733.— N.Z. 
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Sect 2 . — Conairmt i on of authority : Svh^aect, 1 J 1 

240. May be oonitnied with other docu- 

ments.] — D. gave O. a power of attorney authoris- | 
ing him to buy, sell, charge & transfer in any f frm 
whatsoever any estate, stocks, or funds “ following 
his letters of instructions & private advices which, 
if necessary, shall be considered part of these 
presents/* D. wrote to G. with respect to the 
investment of certain money when received & O. 
pledged the property before the letter was received. 
The question being whether general words autho- 
rised the attorney to bind the principal by what he 
did although the act was done before further in- 
structions arrived : — Held : the power authorised 
the execution of the mtgo., although as between D. 
& O. the intge. was unauthorised. — Davy v. 
Waller (1899) 81 L. T. 107. 

241. Peury V. Holl, No. 279, post. 

For full aims., sec S. (!. No. 210, post. 

242. .] — WiTniNGTON V. IIerhino, No. 

277, post. 

For full aims., ace S. V. No. 277, post. 

248. Effect of usage.]— Tonkin v. Fuller, 
No. 293, post. 

244. lloua i\ Snaith, No. 207, post. 

For full aims., see B. 0. No. 2G1 ,po8t. 

245. Can only be construed as power & not as 
deed of appointment.] — 11 y a marriage settlement, 
moneys in the funds, lent on mtgo. & other pro- 
perty, wore assigned to trustees upon trust to pay 

transfer same unto such persons, for such estates 
or interests, cither absolutely or conditionally, & in 
such parts, shares & proportions, manner & form, 
Sc und<5r & subject to such powers, provisoes, etc., 
either for the boriollt of the issue of the intended 
marriage, or of any other persons whomsoever, as 
the wife notwithstanding her coverture, at any 
time or times, Sc from time to time during the joint 
lives of herself Sc her husband, should, by & with 
the consent Sc approbation of her husband, testified 
in writing under his hand Sc seal, or as the wife 
alone, after the decease of the husband, in case she 
should survive him, should by any deed or writing, 
l-o bo sealed Sc delivered by her in the presence of 
Sc attested by two or more witnesses, direct or 
appoint ; Sc in default of such direction or appoint- 
moiit, Sc in tlio meantime & until such direction or 
appointment should he made Sc executed, & sub- 
ject thereto. Sc as to so much of the trust moneys, 
etc., wh(»roof no such direction or appointment 
should bo made, upon trust to receive the annual 
proceeds due, & to grow' due for, or in respect of, 
same, Sc pay same to such persona as the wife, 


240 I. (Jomtruciion — May be construed 
with other documents ,]-^-. oxooiitcd a 
%)owor of attomejr authorldiuf? the 
4iK«at to 8oU or ratj?e. land. Xii the 
oourno of oorroH pond once A. oxprojjsod 
a wtlUnRntiOBH to oocopt £1,000 for It. 
The oROut sold for £628 : — Held : tho 
sale was made at a pri(H» not wamintod 
by tho Hffont's authority Sc must lie sot 
aside. — K kiik t*. Lkffkrty (1869), 
7 Gr. 412.— CAN. 

240 U. Surrounding circum- 

stances to be considered .] — A oontroot 
made with a twrsoii piirportinK to ooo* 
tract os attorney was made suiisoritient 
to tho oxeoution of, but was not within 
the powers oouferrod by, a power of 
attorney. KTldeuoe of a prior oollatoral 
parol authority wos rejected : — Held : 
1) whore a prollnilnary coutraot Is 
ollowod by execution of a formal instru- 
ment, Sc it Is not clear on tho construe- 
tion of tho latter dooiimont that it is 
to bo roffardod as the dnal Sc sole agree- 
ment between tho parties, the ct. 
must take into consideration the pre- 
liminary ooutract Sc all surrounding 
cirouiastanoes lu order to determine 


during her life, notwithstanding her coverture, Sc 
whether sole or covert, should from time to time, 
by any writing or writings under her hand, direct 
or appoint to receive same, Sc in default of such 
direction or appointment into the proper hands of 
the wife for her separate use. The moneys in the 
funds were transferred to the husband by virtue 
of powers of attorney, under the hand Sc seal of the 
wife, with the consent of the husband under his 
hand Sc seal, Sc attested by two witnesses, Sc the 
mtge. money was received & a receipt given by 
husband & wife, Sc tl;ie premises reconveyed, Sc ti e 
receip Sc reconveyance also so attested ; — Held : 
(1) the powers of attorney were not directions, but 
wore merely authorities to the bankers by the wife 
to assign the stock to her husband, & only enabled 
tho bankers, to do for her what she might have done 
for herself, without their intervention ; (2) as the 
directions must follow on the authoiitics before the 
authorities could be acted on, it still remained to 
make the appointment after the execution of the 
powers of attxirney ; (3) the transfer made subse- 
quently to such execution, being unaccompanied 
by any of tho formalities required by the settle- 
ment, could not have the effect of converting instru- 
ments of substitution into instruments of alienation 
Sc could not operate as executions of the power of 
appointment. — H uoiies v. Wells (1852), 9 Hare, 
749 ; 20 L. T. O. S. 130; 10 Jur. 927 ; 08 E. R. 
717. 

Annotations: — Dbtd. Vaughan v. Vanderstegen (1861), 2 
Kq. Hop. 1229 ; Johnson v. Gallagher (18G1), 3 Do G. F. 
& J. 494. Consd. Shattock r. Shat took (1806), 14 L. T. 
4.62 ; London Chartered Hank of Australia v. Lompriere 
(1873), L. K. 4 [>. a. ril2, 1». C. ; lie Harvey's Estate. 
Godfrey v. Ilarbon (1879), 13 Ch. 1). 216. Dbtd. Re Arm- 
strong, Ex p. Gilchrist (1886), 1 7 Q. 11. D. 521. 0. A. Refd. 
Gamphell r. lugilby (1857), 29 L. T. O. S. 287. C. A.; Re 
Whitaker, Ainley r. Ainley (1897), 41 Sol. Jo. 209. 

246. Conflict of laws — Foreign power of attorney 
— Power to be used in England — Construed by 
English laws.] — Where a power of attorney is 
executed in a foreign country in the language of 
that country, the intention of tho writer is to be 
a.scertained by evidence of competent translators 
& experts, including, if necessary, lawyers of the 
country, as to the meaning of the language used ; 
& if, according to such evidence, tlio intention 
appears to bo that tho authority shall be acted 
upon in other countries, tho extent of the authority 
in any country in whicli the authority is acted 
upon must be determined by the law of that 
country. 

Pltf., who carried on business in Brazil, executed 
there a power of attorney giving a London stock- 
broker power to buy Sc sell shares for him. The 
document was drawn up in the Portuguese language 

the covenant. — Darling v. McLean 
(1861), 20 U. C. R. 372.— CAN. 

240 iv. May be construed along 

u ith other evidence. 1 — A married wonum 
employed her liusband, J. B., to carry 
on a biisinesH w'hielvshe had pnivhased 
from his aMsiguee in bkpey., & by a 
IHiwer of attorney she authorised him 
to manage it under the name of B. & 
Co. Sc to make promissory notc« In & 
about her said business. Tho husband 
gave to one of his own creditors who 
was pressing for payment notes signed 
per pro B. & Co., J. B. In an action on 
the notes agtUust tho wife she denied 
that J. B. had any authority to give 
the notes, & ho would not swear that 
he did not tell her that he had given 
them. The wife, on the advice of her 
counsel, refused to answer questions as 
to the business : — HeUi : affirming the 
judgment of tho county ct., there 
was evidence on which a jurj' could 
reasonably find that the husband l»ad 
authority to sign the notes. — Cooper 
V. Blackixick (1880), 5 A. R. 636. — 
I CAN. 


whether tho latter instrument was 
intended to supersede the prior contract 
or cover part of tho ground only ; (2) tho 
evidence was wrongly rejected. Dicta 
in TAndley v. Lacey, 17 C. B, N. S. 578, 
586 ; Palmer v. Johnson, 13 Q. B. D. 
351 , 357 ; Oillespie Bros. tP Co. v. Cheney, 
Kggnr <f: Co., f 18961 2 Q. B. 59, 62, 
Cited. — Tk’KHURS^t v. Moorf. (1907), 7 
S. U. (N. S. W.) 202.— AUS. 

240 lii. May be nnistrued with 

verbal instructions.] — A covenant for 
imyraent by the mtgor. of a mtge. to 
deft., assigned by deft, to pltf., had l>i'en 
executed by C\. as attorney for deft., 
during his alwoneo from the country, 
under a isnver which authorised him 
only to ooHect debts & to execute all 
such dixMis Sc perform all such imts as 
might bo considered noci^iry & proper 
ooDoerning the business of deft. ; but 
it was proved that deft., befon» leaving, 
agreed to give this covenant, & told the 
attorney of It, in oonaequence of which 
tho latter executed the deed. Sc received 
the money: — Held: In the clrcum- 
stanoes the authority was sufficient. & 
deft, could not refuse to be bound by 
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& made in compliance with the forms of Brazilian 
law. The broker leaving sold certain shares of pltf . 
in deft, co., an action was brought by pltf. for rectifi- 
cation of the register of shareholders, on the ground 
that the power of attorney did not authorise the 
sale. On an issue to determine whether the power 
of attorney was to be construed according to 
Brazilian or English law ; — Beld : as the power of 
attorney was used & put in force in England, its 
construction was goserned by English law. — i 
Chatenay V. Brazilian Submarine Telegraph 
Co., [1891] 1 Q. B. 79 ; 00 L. .T. Q. B. 295 ; 63 
L. T. 739 ; sub nom. Re Brazilian Submarine 
Telegraph Co., Ltd., 7 T. L. R. 1, C. A. 

Annotations : — Retd. Wohncr v. Dene Shipping Co. 

.. . jQ Com. c>iH. 131). Mentd. Western Counties Itv. 

Co. V. Anderson (1802), 8 T. L. K. 505, C. A. 

247. General powers — Limited by recital.] — A 

power of attorney contained a recital that the 
donor was about to return to Australia, & w^as 

desirous of appointing an attorney or attorneys 
to act for him during his absence from England.** 
The operative part of the deed, which gave the 
attorney large powers of mtging. the donor*s pro- 
perty, contained no mention of the duration of 
those powers : — Held : (1 ) the oi)erative part of the 
deed was controlled by the recital ; (2) charges 
effected by the attorney uoon the property of 
donor while he was in England were invalid as 
against him. — Danby v, Coutts & Co. (1885), 29 
Ch. D. 500 ; 54 L. J. Ch. 577 ; 52 L. T. 401 ; 33 
W.R.559; 1 T. L. R. 313. 

Annotatioti: — Re!d. Hawksley i\ Outram, (1892J 3 Ch. 359, 

C. A. 


248. Rule ot ejusdem generis.] — General 

words must bo construed with reference to the ante- 
cedent matter which states the purpose for which 
the letter of attorney was given. Perhaps they 
would be sufficient to confer all powers not specifi- 
cally enumerated but necessary to carry the prin- 
cipal purpose of the letter of attorney into effect. — 
Esdaile V. L.\ Nauze, No. 209, post. 

Annotation : — Reid. Munroo v. Bordier (1849), 8 C. B. 862. 

249. .] — A flower of attorney followed 

by general words is not to be extended beyond what 
is necessary for doing the particular act for w^hich 
the power is given. — Perry r. IIoll, No. 279, j) 08 t. 

Annotation : — Apld. Lewis r. Ramsdnlo (1886), 65 L. T. 120. 
For full anus., see y. C. No. 270, j 

250. .] — The sj)ocial terms of the first 

part of a power prevent the general words from 
n « ^ unrostrict eil effect. The meaning of th e 
general words is cut down by the context in accord- 

I ance wdth the ordinary rule of ejusdem generis 
I (Blackburn, J.). — Harper v. Godsell (1870), 
L. R. 5 Q. B. 122 ; 39 L. J. Q. B. 185 ; 18 W. K. 
i 954. 

i AnnotuUons : — Distd. Ilawksloy r. Outram, (1802] 3 Ch. 350 
C-. A. Apld. Jacobs v. Morris, (1901 J I Ch. 261. 

251. .] — General words in a power of 

attorney do not conft^r general powers on the 
attorney ; they only enlarge his special powers, & 
they must only be used whe^re needed to extend his 
special powers. — Lewis v. Rams dale, No. 289, post. 

252. Incidental powers implied — Accounts — 
j Power to dispense with.] — A power of attorney 
I authorised C. to settle any accounts in which pltf. 

lessee '8 attorneys. The authority was 
ill tlireo braiieht‘s. Tim lirst gave the 
attorneys i>ower to give all notices & to 
execute all writings nceessary in the 
applioation for naicwal of a lloenee ; 
the se(;oud was a gmieral power “ to 
do, exoctite, & i)erforin all such further 
acta, deeds, matters & thinRS as may 
bo necessary or expedient to bo done, 
executed, or performed to enable llie 
lessor to obtain a renewal of any 
lloenee, eU*. ; the third was an aut hority 
to the l(‘SHors “ to do, execute, ite 
perform all acts, deeds, & things neces- 
sary to <*ompIy wiMi tlie roauiii'inents of 
any JJeenslng C-oinmitlee,” etc. Th« 
clause ooneduded w'ith a covenant by the 
lessee t,o pay upon demand to the lessors 
“ all moneys exi>ended by the lessors 
for any such purpose during the con- 
tinuance of the term,” etc. The 
Licensing Cojninittee required oortuiri 
repairs as a eonditjou to tlie renewal of 
the llf?(*noe .* (1) the second & 

third branehes of the auth<>rlty conferred 
l)y the clause were not restricted to the 
particular matters referred to In the first 
branch ; (2) tlie attorneys were autho- 
rised to elTcet rejiairs & to recover 
Uie price thereof from the lessee. — 
MKSHITKU V. WOJ.LEUMAN & FHKKMAND 
(1907), 27 N. Z. L. 11. 589.— N.Z. 

248 viii. General words pre- 

cfAing specific potrtrs.] — A powt*r of 
att-orney was given by deft, to her 
husband on a form supplied by a bank ; 
it ooiitained imwer Sc authority to do 
for deft., Sc In her name, five separate 
Sc distinct classtis of business. Sc pro- 
ceeded, *' & further, to manage Sc 
transact all manner of busini^ whatso- 
ever with the branch of the Bank of 
British North America In Winnipeg, 
their manager or otlier officer duly 
authoriscid.” The note sued on was 
signed by doft.'s husband under tlds 
power : — Held : tlio clause in the 
power, ” for rue Sc in my name to make, 
draw, accept, transfer & endorse in 
favour of all parties wli<>mso(‘ver, all 
promissory note's, bills of excliange,” 
et-c., conferred a general power that was 
not limited or restricted by the subse- 
quent clausc^H tliat referred specially 
t-o the bank.— V klie v. llUTiiKiiFoui) 

8 M, R. 168,— ^AN, 


248 L General powers — Rule of ejusdem 
generisA — II. was authorised by power 
of attorney from SV., the administrator 
of J., “ to take into possession all 
ohattols belonging to ’* an int<istate 
“ recover Sc receive all moneys duo ” 
to liim : — Held : the power was eorifinod 
to matters connected with the collection 
& maniigoniont ot the estate. Sc it was 
doul)tful whether, on tlie application 
of the rule noscitur a sociis, II. could 
bring cjoetinont in W.’s name. — Rc 
Baxter (No. 2) (1863), 1 Q. C. U. 99. 
— AUS. 

248 ii. .] — Tlie authority 

oonforred by general words in a power 
of attorney is restricted to wliat is 
necessary for the proper execution of 
the spoeiul powers contained tberein, 
Sc general words are construed as cm- 
largiug the special powers wliere nee,es- 
sary. Sc only where necessary, for the 
aooomplishinent of the purimses for 
which the authority is given. — Re 
Hoarey (1906), V. L. Pw. 437.— AUS. 

248]|iii. .] — A general i>owor 

of attorney is nothing more than a bundle 
or oolioction of special powers enume- 
rated in one instrument. Yet, If there 
are any general words which appear to 
govern the whole Instrumout, the ot. 
must so far regard the power us a whole, 
unless there is something to show that 
one or more clauses should be read apart 
from the re.st. 

A general power of attorney by 
which the principal gives the agent 
power ** for me Sc In my name. Sc for 
my account & benefit ...” to in- 
dorse negotiable securities in satisfac- 
tion or on account ot any debt or claim 
duo, receivable, or payable to or by the 
principal does not empower the agent 
to indorse in the principal's name 
promissory notes made by himself in 
favour of a third party for a considera- 
tion in which the principal has had no 
share or benefit. Such power is governed 
•Sc limited throughout by the words 
“* for my aooount & benefit.” — G rorbk- 
LAAR t?. Cockcroft (1906), E. D. C. 
109.— a.AF, 

248 iv. .1 — D., l>elng alsmt 

to ioavo the country, executed a general 


power of attorney autliorisiug G. to buy 
Cor him, & in Ids name, & to his use, 
“any freehold lauds, or any ships, 
vessels, or NteamlKiats, or any sharew 
therein, as Gk? said G. jriay think 
expedient, & for my benefit.” During 
D.'s absence G. purchased a lutvsehold 
property known as the ** N. Saloon,” 
together with the furniture, provisions. 
Sc husiiiesN tlu'retn, for the payment- of 
wlilcli he gave his own notes, indorsed 
by him in D.’s name, undi'r a olause in 
the power of attorney authorising liiiu 
to make & indorse iioti'S, etc., in tlie 
course of Imslnoss, alleging that ho had 
made the purvdiase for the Joint benefit 
of himself, his principal. Sc a tlilrd 
person, who alHo indorsed these pro- 
missory notes : —Ilehl : tlUs was an 
unauthorised pui*cliase. — Dick r. 
Gordon (1H.>S), 6 Or. 391.— CAN. 

248 V. .1 — Whore a power 

of attorney authorises an agent to do 
a particular aet & this is foUowod by 
general words, those general words are 
not to lie oxtondod licyond what i.s 
necessary for doing the particular act. — 
Ha/.kn V . Portland Town (1885), 24 
N. B. 11, 332.— CAN. 

248 Vi. .] -In eoust ruing 

a power of attorney, tlie sperial purpose 
for which the power is given is first to 
rt'gardod, Sc tiio most general words 
following the declaration of that 
spiHJial purpose will be construed to be 
merely all such powers as are needed 
for its effectuation. The owner of a 
ship by power of attorney constituted 
the master his agent. Sc autliorlstid lilm 
to raise or l>orrow ujion tlie ship's 
papers such sums of money as lie should 
deem necessary for the repair of the 
ship, “ Sc to act in the premises as fully 
Sc effectually to all inUnits Sc purjioscis 
as I might or could do if personally 
present.” In a suit for the amount 
of a mtgc.-bond uiwn the ship executed 
by the masU^r : — Held : the master had 
no authority to sell or mtge. the ship. — 
Judah v. Audi Raja Queen Bibi 
(1884) 2 Mad. 177.— IN0. 

248 vii. .1 — A clauBO of a sub- 

lease contained an irrevocable apiioint- 
meat by the lessee of the lessors as the 
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Sect, 2 . — Conaimetion of authority : Suh-ftec i* !>] 

was interested & to compound or compromise any 
claim or demand which he might have: — Held: 
this gave O. no right while acting under this power 
to dispense with the production of an account, 
especially whore the transactions were long & com- 
plicated. — J enkins v, Gould (1827), 3 Russ. 385 ; 
38 E. B. 620. 

Annotation: — ApPTTd. Jenkins v, Hughes (1860), 3 L. T. 

106, II. L. 

263. Administration suit — Power to insti- 

tute.] — Where a married woman, entitled to the 
income of property held on trust for her separate 
use, with a restraint on anticipation, joined with 
her husband in a power of attorney to receive &, sue 
for any moneys due to them or either of them : — 
Held : the power did not entitle the attorney to 
institute an administration suit in the name of the 
wife by himself as next friend. — K enrick v. Wood, 
No. 284, po8t. 

Fop full anns., see S. C. No, 284, poki, 

254. Administration grant — Power to take.] , 

An ex or., absent from the country & expected to | 
be absent for t wo years, had before his departure ' 
executed a power of attorney, in general terms, 
enabling the persons named in it to act for him 
about all his concerns or business of every kind 
whatsoever as fully & effectually as he himself 1 
could do, & also to appear for him in any ct. of ! 
justice in any action or proceeding to which 1 c 
rnight be a party ; — Held : the power was sufll- 
ciently wide to justif y tlic ct. in making a grant with 
the will annexed to tlie parties named in it for the 
use & benefit, of the i‘yor. — In the Goods o/ BARKER, 
[18911 1>. 251 ; 60 I,. .T. P. 87 ; 39 W. R. 560. 

256. Arbitration— Power to submit to.] — In 

1707 A. & B. assigned to pltf. all debt s due to them 
ife gave him a power of attorney to receive & com- 
]K)und for the same: — Held: (1) pltf. under the 
above power was (e titled to refer to arbn. ti e 
matters in difference subsisting between his prin- 
cipals At defts. ; (2) the ct. would not presume the 
matters in ditTerenco sul milted to arbn. arose sub- 
serpient to the assignment At power of attorney, 
but such n/atters might he pleaded by May of 
defence to an action on the award.— Banhil r, 

1 EKsn (1800), 8 Term Rep. .571 ; 101 E. R. 15,52. 

For full aimn., /tee AiiniTnATiox. 

256. .] — A partner gave his son 

a j)owor of attorney “ to act on Ids behalf in dis- 
solving the partnership, with authority to apj>oint 
any other person ho might see fit’* : — Held: this 
gave the son pow’^or to submit the accounts to I 


j arbn. — Henley v. Soper (1828), 8 B. & 0. 16 
Dan.&LL38; 2 Man, A: Ry. K.B. 153; 6L. J. 
O. S. K. B. 210 ; 108 B. R. 949. 

For full anns., see Conflict of Laws. 

257. & M., who had con- 

tracted to cover wires with gutta percha for R., 
who supplied the wires, afterwards assi^ed their 
business to C. & gave him a power of attorney 
authorising him in their names to bring any action 
or suit or other proceedings to enforce any existing 
contracts, & otherwise to “ ' ‘ 

as he might think proper. 0. himself, after the 
assignment, covered wires with gutta percha for 
R. Afterwards C. brought two actions for debt 
against R., one in his own name, the other in the 
name of W. & M. to recover the balance due for 
covering the wires. DeR. pleaded in ea<h action 
the general issue, payment & set-off. Issue was 
not joi? ed in the second action. On the trial of 
the first action, an order of reference by consent of 
C. At R. was made in the cause G, v. B, & professed 
to refer “ this cause, & all matters in difference in 
this cause, At in the cause of W, dc Af . v. 72. , At all 
matters in difference between the parties, At all 
matters in difference in the cause otW , & M, v. 7f. 
betw^een those X)arties. ” A f t er th e reference, a i ulo 
for a discontinuance having been obtained in the 
action of W, M, v. 7?., the order of reference was 
amended by consent, k it was ordered “ that the 
rule for a discontinuance should be suspended, 
left to the decision of the arbitrator.” R., before 
the arbitrator, made a claim for damages in respect 
of some wires spoilt by \V. At ]\I. in covering them. 
The aM’ard, among other things, decided the claim 
was nob valid. At awarded a discontinuance in the 
action of W, & M, v. 72. M. was called by R. as a 
witness before the arbn. : — Held : (1 ) the order of 
reference was good although it did not appear on 
the face of the document that W. At M. consented 
to the reference At although W. k M. did not, in 
fact, consent to it, as the power of attorney from 
W. & M. gav(‘ C. power to refer all matters arising 
out of the contract, k the order of reference ref» ned 
nothing in the names of W. k ]M. except the matters 
in the action W, & M, v. 72. ; (2) there vras no 
excess of jurisdiction in awarding on the claim hy 
R, against W. At IVI. for spoilt wires, as it w as a cross- 
claim under the contract, At consequently one 
which C. had authority to settle by virtue of the 
power of attorney, — Be Hancock & Reid, (1851), 
2 L. 31. At P. 584 ; suh nom. Hancock v, Reid, 
21 Tv. J.Q. B. 78. 

258, Bankruptcy proceedings— Power to 

sign petition.] — A power ” to commence At carry 
on, or to defend, at law or in equity, all actions, 

120: affd. 12 Muo. P. C. C. 232.- 

CAN. 

255 ii. .1 — T., who pro - 

RocutcMl & ilofendod suits in various 
fits., nut horihod i?. by power ofnttoniey 
to wal^h ciisfs, to appoint a pleader, to 
M'ceive money from the cts., to act on 
his behalf in cases of dnkhiFkharij, & 
to pet back deeds & decrees & pivo 
receipts & acnuittanccs :~IleM : S. not 
thereby authorised to refer questions to 
arim. — T hakooii ]»rrsiiat> v. Kai.ka 
PKRHHAI), 6 N. W. 210.— IND. 

d. ^Arrest jurisdiciionis fun' 

damlee cautd — Peneer to.] — An Enplish* 
man holdiup a power of attorney from 
a foreipucr, authorisinp him to proseonto 
certain claims apainst the master of a 
vessel, is rntitled to arrest the vessel 
jurisdiciionis fvndandee causd, & to 
raiKO action in Scotland, & for these 
puriwses to appoint a mandatory in 
Scotland. — Knight r. Frekto (1863) 
36 Sc. Jnr. 183.— SCOT. 

268 i. Bankrtiptey proeeedinos — 

Potcer to present peiUion,}'^A power of 


254 i. JucidatUil powers implied — 
Administration urant— J*oirer to take .] — 
An exor., who t*xj>et‘ted to bo absent 
fiHJin the Colony for a lonp time, 
executed a i>owcr of attorney enabliup 
the iK^rsoDH named In it, to ‘‘prosecute 
all profTodiups whatsoever jis party 
movlnp " “ to appear fe)r me & my 

pe'rson to repnvent l»ofen* all cts. 
as oeeaskm may re<iiilro & my nttonieys 
think tit .**' — Ueid : the power justified 
the et. in inakiup a pruut of adniiuistra- 
tlon with the will annexed to the 
parties named on ladmlf of the ( xor. — 
Jn the Estate of JoNKS (1900), 21 N. S. \\\ 
It. 35.-AUS. 

264 ii. Power to sajipori 

apjdication for .] — A power of attorney 
authorised .\. to apply for & obtain 
letters of administration, to lake stops 
to compel a proper administration, etc., 
& peuerally t^) act as attorney in 
Austriilia in relation to the prtunises, 
k to do all acts k tliiups as effectually 
ns the prantor could himself do : — 
Held : the attorney had no power to 
support the application of another person 


for letters of admin istrati on dc tmnis non 
to the IntCMtiite's estate . — lie Hoaulv 
(1906), V. L. H. 437.— AUS. 

255 i. Arbitration — Power to sub- 

mit to ,] — A contract was entered into 
between a ry. co. & certain coiitructnrs 
by which the contractors were to com- 
plete a railroad & rwiy any claim w'hich 
mlpht be made apainst the co., inrludlnp 
the purchase of lands requirt'd. The 
contractors, who resided in Fnpland, 
by r>owvr of attorney deputed 11. as 
their apent with full power on their 
behalf to construct the railroad & to 
enter Into conlroets for the purchase of 
land, etc. A bond of nrbn. w’as entered 
into by R. k Q., wiiose land w’as 
requiw'd, to refer the matter to urbitra- 
lorr, “ ainiables compositeurs," to ascer- 
tain the amount the co. should pay to 
Q. for the land : — Held : (1) the con- 
tractors were apents of the co. with 
authority to exercise the powers vestcfl 
in the co. by the Act of incorporation ; 
(2) R, was authorised to enter Into 
the arbn. bond. — Quebecj k Rich- 
mond Ry.Co. r. QriNN(I866),6 L. C. R. 
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suits, or other proceedings in which I or my pro- 
perty may be in anywise concerned *’ : — Held : to 
confer authority to sign a bkpcy. petition. — Be 
Wallace, Exp, Wallace (1884), 14 Q. B. D. 22 ; 
54 L. J. Q. B. 293 ; 61 L. T. 651 ; 1 Morr. 246 ; 
suh nom. Re Wallace, Ex p, Richakds, 33 W. R. 
66 ; IT. L. R. 17, C. A. 

Atinotation : — Consd. /?e A Debtor (No. 28 of 1017), Ear p. 

Petitioning Ooditors v. Tho Debtor. [1917J 2 K. B. 808. 

259. Power to prove debt & vote.] — 

person authorised by the Bank of England by a 
general power of attorney may prove a debt aue 
to them under a commission of b£pcy. ; & a person 
authorised by them by a special power of attorney 
for that purpose may vote for them in the choice oi 
assignees . — Re Stephens, Ex p. Bank op England 
(1818), 1 Wils. Ch. 290 ; 1 Swan. 10 ; 37 E. R. 129. 

260. Though power not under 

seal.] — A power of attorney not under seal, but 
which the ]>arty giving it had signed, & then, plac- 
ing his finger upon his signature, had said, “ 1 seal 
& deliver this as my act deed ” : — Held : suffi- 
cient to enable his attorney, to whom the power 
was given, to prove in respect of tho debt of his 
principal, vote in the choice of assignees . — Re 
Knight, Ex p, Welch (1857), 28 L. T. O. S. 223. 

281. Further effect of.] — A 

power contained in a letter of attorney to vote in 
tho choice of assignees implies in itself an acceptance 
of the office of assignee by tho principal executing 
the power in the event of the choice of the creditors 
falling upon him . — Re Jewry & Jewry (1862), 
6 L. T. 340. 

262. Power to grant release.] — 

general authority from one of several assignees of 
a bkpt.’s estate to the others to act for liim, &- use 
his name, is not sufficient to enable tho others to 
execute a release by deed ; there must be a special 
authority for that purpose. — Williams v, Walsby 
(1802), 4 Esp. 220. 

263. Bills of exchange — Power to accept.] — 

A power of attorney given by an extrix. to act for 
her as extrix. does not authorise the accepting of 
bills of exchange to charge her in her own right, 
though for debts due from her testator. — Gardner 
V. Baillib (1795), 0 Term Rep, 591 ; 101 li). R. 
720. 

Annotations : — Consd. Jie Disputed Ad indication (18.'>9), IVS 

h. T. O. S. 348. Refd. Howard v. Balllic (1 796), 2 Hy. 131. 

618 ; Ward v. Show (1833), 9 Bin}?. 008. 

264. .] — Scmhle : a letter of 

attorney given by an exor. to A., enabling him to 
transact the affairs of testator in the name of the 
exor. & to pay, discharge & satisfy all debts due 
from testator, conveys sufficient authority to A. to 
accept a bill of exchange in the name of the exor. 
drawn by a creditor for the amount of a debt ducj 
from testator so as to make the exor, personally 
liable. But if the exor. admit.s that such a bill so 
accepted by A. with the knowledge of the exor. is 
for a just debt & ought to be paid, it affords suffi- 
cient evidence of an authority given by him to A. 


to accept that particular bill without resorting to 
the letter of attorney. — H oward v. Baillie 
2 Hy. Bl. 618 ; 126 E. R. 737. 

Annotations: — Dbtd. Be Disputed Adjudication (1859), 33 
L. T. O. S. 348. Befd. Ward v. Show (1833), 9 Bing:. 
OOS ; Be Aoraman, Ex p. Busliell (1844), 3 Mont. 1). & 
Do G. 615. 

265. .] — A power of attorney 

“for me, on my behalf, to pay accept such 
bills of exchange as shall be drawn or charged on 
me, by my agents or correspondents, as occasion 
shall require,” authorises the attorney to accept 
such bills only as are drawn upon the principal, 
by his agents or correspondents, in that character, 
& in respect of private transactions, & on the indi- 
vidual account of the principal. A power of 
at^ruey to pay & receive money, buy & sell lands, 
bring ^ defend actions, give & take releases, in- 
dorse & negotiate bills of exchange payable to the 
principal, & generally to perform all other affairs 
& concerns of the principal, does not authorise the 
attorney to accept bills drawn on ilui principal. 

Deft., a nicrelin.nt engaged in exteiisiv^c mercan- 
tile business, ^ also in joint specijlations to a con- 
siderable amount with A., B. A C., gave two powei*s 
of attorney, one to his wife A. to pay receive 
money, buy & sell lands, bring defend actions,, 
give & take reh'ases, indorse k negotiate bills of 
exchange payable, A generally inniorm all other 
affairs k concerns, & one to his wife ” for me, & on 
my behalf, to pay & accept such bills of exchange' os 
shall bo drawn or charged on me, by my agents 
or correspondents, as occasion shall reijuire, A. 
generally to do, negotiate, & transact my affaiis 
& business during my absence, as fully 6c f'ffcctually 
as it I were present & acting therein.” During the 
absence of deft., A., for the pni*]iosc of raising 
money to pay to creditors of the joint concern, 
drew four bills of exchange upon deft. They were 
accepted by deft, by procuration of his wife : — 
Held: his wife had no authority to accept the 
bills. — Attwood V, Munnings (1827), 7 B. & C. 
278 ; 1 Man. & Ry. K. B. 06 ; 6 L. J. O. 8. 
K.B. 9; 108E. R.7S7. 

Anyiotaiions : — Apld. Alexander v. Mackenzie (1848), 6 C. 13. 
706 ; Morisun v. London & (Jonnty &; WostminKter Bunk 
(1913), 108 L. T. 379. Refd. Danhy r. Coiit.ts (188.0), 29 
Ch. D. 501, Mentd. WlthlnKtou r. Herrinf,- (1829), 5 
BiUK. 443; Be Acramun, Ex p. Biwhell (1844), 3 Mont. 
D, &. l)e G, 616; Oharrinston .lolmson (1846), 4 L. T. 
G. S. 398; Bunk of Benpful r. Mncleod (1849), 6 Moo. 
Ind. Aoi». 1 ; Smith r. M'Guin* (1858), 3 H. & N, 564 ; 
Ec Dlnnuted Adjndiciitloii (1859), 33 L. T. O. S. 348; 
Stu 4 re:r. EUlott (1862), 12 C. B. N. S. 373 ; Be I,iuid 
Credit Co. of Ireland, Ex p. Overend Gimiey (1809). 4 
Ch. App. 400; LcwIh v. BujuMdale (1886), 55 L. T. 179: 
Bryant, BowIm & Bryant r. Banone du Benple, (1893) 
A. (J. 170 P. C. ; Jacobs r. Morris Morrltt, [lOOll 
1 Ch. 261. 

266. Power to Indorse.] — Where one 

gives a power of attorney to another, to demand & 
receive all moneys duo to him, on any account 
whatsoever, & to appoint attorneys for the purpose 
of bringing actions, & to revoke the same,.” & to do 
all other business,” the latter words must be imder- 


attomey authorised the brinidiur of 
“ any action, suit, or other proccodiinr 
for rooovoring or oompellinff payment *’ 
of any .sura of money due to tho 
donor : — Held : tho attorney was 
authorised to present a i>etition for 
the sequestration of tho estate of a 
debtor of his principal. — Be Anderson 
(1909). V. L. R. 465.— AUS. 

268 IL Power to postpone 

realisation of property.] — A mtffcc. 
authorised his agent by a power of 
attorney to appear at mendings of 
creditors of his mtgor,, etc.. & to re- 
present him in ail matters relating to 
the insolvent estate : — Held : tlio 
general words in the power must be 
restricted to matters ^nsd/cm generis Sc 


did not authoriso the agent to vote 
for a resolution indefinitely postponing ; 
realisation of the mtged. property to the ! 

S rcjudico of his principal. — M arshall ' 
luoiHKRfl’ Trustee v.Transvaalsche ; 
Bank (1907), T. S. 1060.— S.AF. ] 

263 i. I/ills of eivhange, etc . — ! 

Power to accept .] — Where by a doen- J 
nient indorsed ** procuration g5u6rale 
ct sp^eiale ’* a wife being sole owiht ! 
constituted her husband “ son pro- 1 
curcur g5Ti6ral ct 5p6cial ” to administer | 
l»cr affairs, Bjx'cifying such acts as j 
drawing bills of exchange & making j 
promissory notes: — Held: tho wife’s i 
liability extended to all promlssoiy i 
notes granted hy the husband, & was I 
not limited by art. 181 of the Civil Code 


to buch notes as wtrti requind for pur- 
IMiHCs of the administration. — L.v 
Banque D’Hociiklaoa r. Jodoin, 
118951 A. C. 612. V. C.-CAN. 

266 i. Power to indorse .] — 

A general po>v<r to an agent to sign 
bills, notOH, etc., & to suiierlntcnd, 
manage. Sc direct all the alfairs of tho 
principal, gives him a power to Indorse 
notes. — AUJ.DJO r. McDoudALL (1860), 
3 O. S. 199.— CAN. 

266 ii. .1 — Exors. au- 

thorised B, by power of attorney to make 
Sc indorse all such notes ns might be 
requisite in tho management of the 
estate. CXirtain notes were rooelved 
by B. for debts due to the estate. Sc 
indorsed to M., one of the exors., who 
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authority : Sub -secA, 1.] 

stood, with reference to the former, as meaning all 
Dusiness appertaining thereto, & although the 
attorney mav receive moneys due, in auier droit, to 
'the principal, yet ho cannot indorse a bill for him. 


j which comes to his hands under the uower. — H ay 
V. Goldsmid (1804), 2 Smith, K. Jff. 79; cited 
1 Taunt. 349 ; 127 E. K. 868. 

Annotations : — FoUd. Hogg v. Snailh (1808), 1 Taunt. 347. 
Apia.VVardr.Shew (1833),9 Bing.(i08. Reid. He Disputed 
Adjudication (1859), 33 L, T. O, a. 348. 


was largely indebted to the e?*tato. Sc 
was la diffloultios. They were dls* 
oouiited by pltfs., to wboiu AI. owed a 
^***i^? .* tlio IndorBoments 

not iHdng for the purposes of the estate, 
were not within the authority given 


but giving H. no right to negotiate 
I any promissory note for deft,, or to 
pledge his credit. Subsequently deft, 
instructed H. that he was not to pur- 
chase any goods from pltf. U. pur- 
chased goods from pltf. & gave a note 


[18931 A. O. 170, cited.—BANK of 
Bengal v. Kamanatiian Chetty (1910) 
I. L. R. 43 Cal. 627.— IND. 

k. Leases — Power to covenant.] 

A lease by an attorney under power 


(1808), for the amount. In an action by pltf. with covenants in excess of the power 
u. 1 ^. K. 2 oi. — CAN. seeking to recover from deft, the is void altogether, not merely as respects 


266 iU. .1— Deft, exe- 

cuted a power of attorney giving A. a 
general authority to manage her per 
sunai allairs : — Held : a promissory note 
indorsed by A, to pltf. for a purpose 
not necessary for the admlnlstratiou of 
•deft, s affairs was outside the power 
oonferrod ou A., Sc was not binding on 

it KTu JCAN?"*'* 

266 iv. -- — Power to indorse 

a^omnuMxon note.]— A power of 
atUrnoy given by one iierson to anotlier 
authorising tiio latter to attend to ilie 
affairs of the former, does not empower 
the attorney to indorse a promissory 
note for the uucommodation of the 
maker thereof, although sueli note may 
be a renewal of an acjoommodution not-e 
Indorsed by his prluoipal. — M olhon's 

8. C. 

IJU.— CAN. 

266 V. .1— Doft... who 

was lUlterato, gave her husliand u 
power of attorney for her & in her namt» 
to draw, accept, sign or satisfy bills of 
oxohauge Sc promissory notes. One of 
her sop applied to pltf. to oldain exten- 
won or time for th(i payment of a nott^ 

^ven with tlio stHMirity of an ludorncr, 

Sc pltf. wrote to deft, asking her whether 
who would indorse the not<^ In replv 
iio KJoelved a lett<‘r that tiio urrango- 
mont WHS satisfactory & the note woui<l 
indorsed by deft. The letter was 
written wit-liout deft.’s knowledge. The 
note was indorsed by tiio husband as 

attorney for deft., but he knew nothing . 

about the circuinstaiiecH or the corre- I iHidyleu, [1893] 3 Ch. 282 : finiith v. 
flimndence .— //rW; deft, by allowing 77Kn‘/ie (1852), 18 Q. B. 134; lie Hind > 

her letter to lie opened Sc answered by ' * " — 

ot/iem had ooriduced to the at;eeptanoe 
by the indorsement of lier attorney Sc 
that Hiio was liabh^ on tlio bill. — 

(1917) 15 N. 8. U, 

5?04 ; 3() 1). L. R. 031.— CAN. 


amount claimed for tlie goods sold, 
evidence was given by H. to the effect 
that deft, must have found out that he 
I was dealing with pltf. There was also 
some evidence of deft, from which it 
might be inferred that II. could purchase 
I goods ou credit provided deft, knew of 
it. On the question of doft.’s liability: 
— Held : (1) the trial judge was justillcd 
in coming to the conclusion that the 
purchase of goods on credit was within 
apparent scope of the powers of H. 
(ClUABAM, Jfi.J., & llENllY, J.) ; (2) the 
evidence of II. that deft, must have 
known of his dealings with pltf., being 
mere matter of opinion, greater effect 
must be given to the positive eviilencu 
of ilcft. that he had no such knowledge, 
there being nothing to sliow that the 
testimony of delt. was discredited by 
tlie trial judge. Sc the evidence showed 
that the credit was glvou to If., Sc not 
to deft. (Mkagheh Sc Ritohik, JJ.). — 
Kenny v. Uaurington (1899) 31 

N. 8. R. 290.— CAN. 

g. Executor— Power to acknow- 

leAye statute -barreA dcWs.J — An exor. 
executed a jmwer of attorney to deft, 
to do all that was legally requisite " 
iKHiessary for proving Sc carr.ving out 
the will of A. l‘ltf., believing that deft, 
was A.‘h exor., wrote to him regarding 
a promissory note, the amount of which 
lie claimed ugaiust A.’s estate. The 
note was stat. -barred at the date of 
A.’s death: — Held: the discroticnary 
function of the exor. was not tranoferred 
to tiio atUirney bo as to authorise him 
to acknowledge the claim. Midglcy v. 


morsh (1800), 1 Drew. Sc 8m. at p. 133 ; 
Hollami V. Clark (1841), 1 Y. & C. Ch. 
Cas, 151 ; Qreen v. Humphreys (1884), 26 
(’ll. D. at n, 480 ; Poymier v. Pluck 


(1837), .5 Dowl. 570 ; ItackJuam v. 
Marriott (1857), 2 II. & N. 196 ; Jiipp 
266 Vi. Power to indtrrs* 1 Y* (1884). Cab. Sc El. 349 ; Stem- 

j Wv. 'i/StViml) 

' 24 Ij. T. 272, cited. — K ino v. Rookiw 
(1900). 21 C. L. T. 106 ; 1 O. L. U. 69; 
20 C. L. T. 209 ; 31 O. R. 573; ajfd^ 

10 h. R. 69,— CAN. 


ship for dealing in land authorised to 
norrow mont>y on lutgo. was paid by 
cheque to the order of all the partners liy 
ziunie. lie was aiitlioriscd by power of 
attorney to sign his partners*’ names to 
ail deeds requisite to carry on the busi- 
ness, but had no express autliorltv to 
Indorse chequos :—Held : having autho- 
rity to olToet the loan Sc rooelve the 
amount In cash, ho could indorse his 
partners’ names on the cheque. — M ani- 

as"o)^’7'a.an:o*9r-M^^^^ 

.*• pDicfir fo make pro- 

nnssory nofr.)— Where a power of 
•atUimoy authorised agreeuients with 
‘Creditors of the principal upon sncli 
terms as the atUirney should think 
proper tGiiohiug payment or siitisfae- 
tion of their demands, for purposes 
luoidcntol thereto Klgnlug, scaling, it 
delivering such agreements, etc., & 
instruments as lie should think tit 
Held : the attorney could make & give 
pixnnlBsory notes In the name of the 

?o 

I. Credif — Power to pleiige.]— 


k. * Guarantee — Power to grant.] 

— A cl\et.ty gave his agent a wide 
Sc general power of attorney to carry 
on his money-lending business, & to 
transact all affairs in which he might 
in any tulse bo concerned, & for that 
purpose to sign his name to any docu- 
ment, & to borrow money from any 
bank or person with or without pledge 
of securities for money advanced to 
various iiorsoiis, & to make. Indorse, 
etc. all negoUablo securities to which 
his signature might bo required or which 
the attorney In his discretion might 
think fit to make. The agent pledged 
the creiilt of deft.'s ^ni by griving a 
hater of guarantee on behalf of his 
principal to a bank to secure advances 
uiade by the latter to a client of the 
firm, & also indorsed to the bank a 
promissory not© made by the client in 
deft ’a favour. In an action by the 
bank, tlio client having become insol' 

“in® ^ thia^tmisa^tTon wL® topUed IroS 

for cash nniv business, the nature of the business with which 

JTooda, wlth'ionora «^PP^Vrb^'^Tf ®i I 


the excess. — B lake v. Lank (187^), 2 
V. L. R. L. 54.— AUS. 

1 J — ^ power “ to 

make Sc execute any note, bond or 
bonds, or other instruments, or con- 
tract, & to make, execute. Sc acknow- 
ledge all contracts, orders, deeds, 
writings, assuranoes, & instruments 
which may be requisite or proper to 
effectuate all or any of the premises,” 
will not prima Jacie authorise the 
attorney to accept Sc execute leases of 
real estate containing burdensome 
covenants on the part of the lessees. — 
8t. John Corpn. v. Lockwood, 2 Kerr, 
413.— CAN. 

m. Power to distrain .] — ■ 

A landlord, after leasing certain pre- 
mises, by deed “ assigned, transferred. 
Sc set over ” to M. two instalments of 
the rent reserved, Sc appointed him his 
attorney to sue for, collect, or levy by 
landlord’s warrant, if noocssary, In his 
(landlord’s) name: — Held: M. could 
distrain for the rent In his own name. — 
Hope v. White (1890), 19 0. P. 4 79. — 
CAN. 

n. Power to lei for lives 

renewable for ever .] — A power of attor- 
ney given by the owner in fee to make 
leases ‘‘ for such terms of lives or 
years as should be agreed on ” : — Held 
to warrant the making of a lease for 
lives renewable for ever. — Boyland r. 
Warner (1832), Hayes & Jo. 79. — IR. 

Power to serve notice 
to quit.] — A power of attorney to 
manage estates Sc, inter alia, to cause 
such notices to bo given as may be 
necessary authorises the agent, signing in 
his own name for the principal, to serve 
a notice to quit. — E rne (Karl) r. 
Armstrong (1872). 29 W. II. 370.— IR. 

.]_A. P. & M. P., 

husband Sc wife, taking by entireties, 
execuU^d a iK>wer of attorney autho- 
rising their agent to ccUcct & receive 
rents, & to distrain or bring actions for 
same. Sc also authorising him to take 
proceedings for the enforcing covenants 
in leases. Sc for that purpose to sign 8: 
serve nof iecH to quit : — Held : the 
power of attorney did not give the agent 
a general authority to serve notices to 
quit. — Poux)K r. Kelly (1856), 6 I. (’. 

L. R. Rep. 367 (C. P.); 8. C. 1 Ir. Jur. 
N. 8, 360 (C. P.).— IR. 

q. Legal proceedings — Power to 

accept service.] — A person appointed 
by ponrer of ottomoy on behalf of a 
foreign corpn. to defend actions brought 
against the corpn. in Victoria has by 
implioation autliority to aooept service 
Df a writ on behalf of such corpn. — 
Rudd v. John Griffiths Cycle Co., 
Ltd. (1897), 23 V. L. R. 350.— AUS. 

Power to arrest.] — 

A power of attorney to collect money 
uthorises the agent to issue an attach - 
lent Sc arrest Sc imprison the debtor. — 
WIT.SON V. Brecker (1886), 11 C. P 
268.— CAN. 

s. Power to take against 

ejtor .] — A power of attorney by 
kvhich a party is authorised “to ad- 
ninlster my properties ... to sell 
hem for such price Sc on such coudi- 
ions tl^t he may think fit. Sc generally 
do all I could do myself if personally 
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267. .] — A power of attorney to 

receive all salary & money, with all the principal’s 
authority to recover, compound, & discharge, & to 
give releases, & appoint substitutes, does not 
authorise the attorney to negotiate bills received 
in payment or to indorse them in his own name. 
Nor does a power to transact all business. Evi- 
dence of usage at the navy office to pay bills in- 
dorsed by the attorney in his own name, & nego- 
tiated by him, under such a power, cannot be 
received to enlarge the operation of the power. — 
Hogg v. SxAira (1808), 1 Taunt. 347 ; 127 E. R. 
867. 

Annotations: — Dhtd. Russell v, Dunskoy (1821), 6 Moore, 
C. r. 23a. Retd. Ward v. shew (1833), 9 Bin«. G08 ; Jic 
Disputed Adjudication (1859), 33 L. T. O. S. 348. 

268. .] — ^A power of attorney 

authorising an agent to demand, sue for, recover, 
& receive by all lawful ways &• means whatsoever, 
all moneys, debts dues whatsoever, & to give suffi- 
cient discharge, does not authorise the agent to 
indorse bills for his principal. — Murray v. East 
India Co. (1821), 5 B. &; Aid. 204 ; 100 E. H. 1167. 

Annotations: — Apld. Ward ». Show (1833), 9 Bingr. 608; 
Davidson v. Stanley (1841), 2 Man. & G. 721. Distd. 
Bateman v. Mid Wales Ry. Co. (1866), Har. & Ruth. 508. 
Retd. Esdaile v. La Nauze (1835), 1 Y. & C. Ex. 394 ; 
Goldstono V. Tovey (1839), 6 Bing. N. C. 98. Mentd. 
Tolson V. Kayo (1822), 3 Brod. & Binpr. 217 ; Blades v, 
Eroo (1829), 7 L. ,1. O. S. K. B. 210; R. v. Okoford 
Fitzpayno (1830), 9 L. J. O. S. M. C. 12; Ck>wper 

V. Qodmond (1833), 9 Binpr. 748 ; Perry v. Jenkins 
(1836), 1 My. & Or. 118; Rhodes v. Smethurst (1840), 

6 M. & W. 351 ; Webster v. Kirk (1852), 17 Q. B. 944 ; 
Fuller V. Mackay (1853), 2 E. & B. 573 ; Thomson v. 
Hardinpr (1853), 2 E. & B. 630 ; Ciirlewis v. MorninKton 

»>7 1 T M u <l(» X."*- TTinr.ni /I 

4 11. OC IN. 02^ ; urouoii v. rumjnii- ui i«.iikiuii«i 

(1873). L. R. 8 Q. B. 374 ; MusiiruH Beyr. Gadban, (1894) 

2 Q. B. 352, C. A.; Smith v. Islinprton Urdus. (1902). i 
66 J. P. 664 ; Meyappa Cliotty v. Supramanlau Chotty, I 
[1910J 1 A. 0. 603, P. C. I 

269. .] — A power of attorney | 

giving the agent full iK)wcrs as to the managemeiil 
of certain specified real propcHy, with general 
words extending those powei's to all the property 
of the principal of every description <S:, in conclu- 
sion, authorising the agent to do all lawful acts | 
concerning all the principal’s business & affairs of ! 
what nature or kind soever, does not authorise the | 
agents to indorse bills of exchange in the name of his 
principal. — Esdaile v. La Nauze (Lanoge) (1835), i 


l^Y. & 0. Ex. 394 ; 4 L. J. Ex. Eq. 46 ; 160 E. R. 

Annotation : — Mentd. Miinroo v. Bordier (1849), 8 C. B. 862. 

270. .] — A person appointed 

under a power of attorney to draw, accept At in- 
dorse bills in the course ot business, & to settle & 
arrange accounts cannot indoi'se a bill as for his 
principal to a creditor of his own, since the indorse- 
ment 18 not in the course of business At is without 
consideration. Qu, : whether ho can indorse the 
bill to himself in payment of a debt due to himself 
from his principal. At then indorse to his own cre- 
ditor. — Bingley V. Young (1845), 6 L. T. O. S. 
216. 

271. .] — The payee of promissory 

notes of the East India Co., by a power of attorney^ 
authorised his agents at (’alcutta to sell, indorse, 

6 assign ” the notes. These notes were transfer- 
able by indorsement, payable to bearer. The 
agents, in their character of private bankers, bor- 
rowed money of the Bonk of Bengal, offering as 
security these promissory noU*s. The bank made 
the advance, & the agents indorsed the notes, such 
indorsement purptu’ting to be as attorney for their 
principal, & deposited them w ith the bank, by way 
of collateral security for their personal liability, at 
the same time authorising the Bank in default of 
payment to sell the notes in reimbursement of the 
advances. The agents afterwards became insol - 

, vent. At default having been made in payment, the 
bank sold the notes, At realised the amount off 
loan : — Held : (1) the indorsement of the notes by 
the agents of the payee to the bank was withiu 
■ i of the authority giv€*n to them by the i 
! of attorney ; (2) the payee could not recover in 
detinue agamst the bank.- -Bank of Bengal i\ 
Macleod (1849), 7 Moo. 1». 0. (’. 35 ; 5 Moo. Ind. 
App. 1 ; ML. T. O. S. 285 ; 13 Jur. 945 ; 18 E. K. 
79.5, P. 0. 

Annotations : — Distd. Jonm enjoy Coondoo r.WaiHon (1884), 
9 App. Gas. 561, P. C. ; JiCwia RaniKdalo (1886), 35 

W. R. 8. 

272. S. P. Bank of Bengai, v. Fagan (1849), 

7 Moo. P. 0. C. ()1 ; 5 Moo. Ind. App. 27 ; 18 
E. R. 804. 

Annotations : — Distd. Jonmonjoy Coondoo v. Watson (1884 ), 

9 App. CUH. 561, ]». C. Apprvd. llmiibro r. Burnand, 
11901] 2 K. B. 10, C. A. : “ Tbero Is a very remarkable 


present,” ineludeH not only the power 
to collect tlie rental due, but alwo the 
taking of such proceedingH aw may l)e 
necessary to force the debtor to pay 
name. — Funois t?. Labadik, 11 Qne. 
V, K. 233.— CAN. 

Power to enter into 
special agreement with vakil,] — Deft., 
on behalf of her minor son, gave to 
M. a power of attorney by which she 
authorised M., “ for her & on licr 
behalf, to appear in . . . any appeal, 
etc., ... & to act in all such proceed- 
ings in any way in which she might, if 
present, bo pennitted to act ” : — Heid : 
M. not authoriBed to enter into a special 
agreement with a vakil under which 
the vakil (in an appeal which he was 
employed to conduct for deft, on bcliolf 
of her minor sou) was to rooeivc a 
minimum reword, &, in case of success, 
a reward proportional to the amount 
awarded by the appellate rt. — Rao 
Sarub V. N. Mandlik t?. Kamaxjabai 
Sahab NUdBALKAR (1886), 10 Bom. 26. 
—IND. 

u. Power to enter appear^ 

ance,] — An exor., who had intromis- 
sions in Jamaica, obtained after the 
estate was thrown into the Ct. of Ch. 
in Jamaica a power of attorney from a 
residuary legatee. In a process of 
aeooimtiug in that ct. as to Ids intro- 
missions he caused appearance to to 
made for the residuary legatee : — ! 


I Held : the exor. was not entillcfl to 
use his power of attorney to the elTecJ/ 
of making the legatee a party to the 
proc(*(»dlngH (Koeing their interests wertr 
directly opposed), the legatee was 
not barred by tbo liecne from calling 
him to account,. — Anderson v. yilAND 
(1833), 11 SS. 688.— SCOT. 

V. J*ower to claim com- 

pensation under Public Works Art .] — 
Owners of land authorised their attor- 
ney to manage the property, etc., & to 
etc., all legal 
the property, & 
relation to I IIi: 
promises as fully as the owuei*s eould if 
present : — Semble : the power of att<u’- 
ney gave the agt*nt suiUcienl authority 
to sign & lodge a claiin for compeusat ion 
where the property had been taken 
under l*ul»llc Works Act. 

By a later i)owcr of attorney reciting 
land was tD bo taken under Public 
Works Act, the attorney was authorised 
to convey the property & receive the 
price & generally to do all things 
necessary for the matters aforesaid. 
This power arrived in the colony after 
the claim for compen-sation was signed & 
lodged by the attorney, but was oxecut43d 
& posted before signature & lodging : — 
Held : the attorney was authorised to I 
sign & lodge the claim. — He Johnston I 
r. *WKLUNaTON, Mayor, ktc. (1901), ! 
19 L. R. 733, C. A.— N.Z. 


w. JAabilities — Power to incur. \ 

— A p<>vver of attorney io spend jnonoy 
in carrying on an enterpriKo (c.i/., mining 
operaiions) does md import autliority 
I to incur liabilities, .^ueh authority 
1 jnuht l>e distinctly shown by those who 
j seek to jnak<j llie principal liable. — 
JuiiNH r. CJUMAIINCI (1909), 11 W. A. IL 
' - AUS. 

X. .1 — U., by i>owcr 

of attorney, authorised A. to ctdlcct all 
^ moneys due to Ills estate, ole., & to 
curry on the businesH if expedient. A. 
I>urchascd goods from F., to whom on 

wriTrif. rtnpnulikTiu Im irnvp nntpu uiiiTi/tfl 

‘‘ J. A. & S^ons, 11. trustee , . ' A,” 

Held: A. was not authorised to sign 
II. ’s name to notes, as iie did or as an 
undisclosed principal. — Hk(,hler v. 
Forhyth (1894), 22 8. C. R. 489.— 
CAN. 

y. Opening hank 

acc(tunl .] — An insurance co. gave a 
j power of attorney to its agent autho- 
rising him to act as sueli & receive & 
for ihat purpose to etTect insuranco.s 
on its behalf & to do other acts neces- 
sary to the ordinary working of such 
CO. The agent ns such opened an 
account with a banking house in the 
name of the co. : — Held : not within 
the authority, the transactions being 
outside the co.*8 ordinary husiness. — 
McDonald v. Royal Insurance Co., 
3 R. & G. 428.— CAN. 



Aobncy, 


Sect* 2. — CmsiruciUm of authority : Sub-sect 1.] 

passage in the iud^ment deilver^Hl b/ Lord Urouflrham In 
Bank ofBjnoalr, Fagan* He said : * But It Ib said that the 
power was given to do the acts In question on the donor’s 
behalf. That is really only saying that, what the agent 
is to do, he is to do as representing the principal, as 
doing it on behalf of, or in the place He in the right of, the 
principal. But it is further said that, even if the cxpressioa 
be read as only amounting to this, the indorsement is to 
1>e only made for the benefit of the principal, not for 
the purposes of the agent. We do not see how this very 
materially aflteots the oaso, for it only refers to the use 
to be made of tho funds obtained from the Indorsement, 
not to the power ; it relates to tho purpose of tlie execu- 
lion, not to the limits of tho power itHoIf ; &, though the 
indorsee’s title must depend upon the authority of the 
indorser. It cannot be made to depend upon tho purposes 
for which the indorser performs his act imder the power.* 
That passage seems to deal with tho very point In this 
case” (OoLLiKH, M.U.). Consd. Hubon v. Groat Fingall 
CJonsolidated (11)04), 73 L. J. K. H. H72. C. A. Mentd. 
Hapbatd v. Hank of En^fland (1 855), 7 C. J). Ifil ; London 
Joint Stock Hank i\ Simmons. 11892] A, O. 201. 

278. Divorce — ^Power to institute proceed- 

ings,] — In a suit by S., resident in India, against his 
wife, resident in England, for a separation by 
reason of her adultery, the question of sufllciency 
of authority from the husband arose, upon the 
ct..*s inquiry, previous to signing tho sentence. 
Thei*e was a power of attorney authorising certain 
persons to comnionco proceedings on iJie part of 
the husband, ratifying & confirming what the 
Attorneys had done, & agreeing to ratify & confirm 
what 1-hey should do : — Held : a suitlcient autho- 
rity.— Sewell V . Sewell (1840), 1 Notes of Oases, 

274. Election— Power to vote at.]— At a 

meeting of owners pursuant to Inclosure Act, 184S 
(o. 09), 8. 0, to elect, a rating otticer, A. attended as 
agent of a college, having a power of attorney dated 
in 1848, but Ix'forc^ the passing of that Act, A 
expressly autliorising A. to attend all meetings 
under Inclosure Act., 1845 (c. 118). JL, another 
agent, had a powei* of attorney, autliorising him to 
act. for another colh'ge under certain specified Act.s, 
A: to attend any vestry or meeting undei* any Act 
of Ibu'liament relating to the lands : — Held : under 
these authorities A, A JJ. were snnieiently atiUio- 
lised in tliat. behalf to attoud A vote for tlic owners 
respectively. — K. v. Takhant (1880), Ji J. J\ 
425. 

275. Equitable charge — Power to give,]— A 

jiKM’chant, being abroad, empowered, certain per- 
.sons in England to receive mou(;ys, adjust claims, 
A. do otlier acts. Money being wanted by his 
firm ill lOngland, of which he wuh a partner, his 
attorneys deposited certain deeds with the II. Vo* 
to secun; £12,000, A- covenanted that he should 
<'xeciit.e the mtge . : — Held : the pow(‘r of attorney 
was not sulficicnt authority. — M itnnings ik Buhy, 
No. 1052, post. 

276. .] — D., being given up to the 

authorities of a foreign country under an extradi- 
tion treaty to bo tried on a charge of murder, 
assigned all his proj)erty to P., A executed a general 
power of attorney in £avo\ir of P. A T. The object 
of these instruments was to enable money to bo 
raised for his defence. T. was co- trustee with pltf . 
of a marriage settlement., A proposed to him that 
Ponsols belonging to tlie trust should be sold out. 


k the proceeds advanced on seenrity of a charge on 
D.’s property. Pltf. assented* k the Consols were 
sold & proceeds paid to T., who produced to pltf. a 
document purporting to be a memorandum of 
deposit of the assignment k power of attorn^ C 
equitable charge to secure the advance. The ct. 
held on the evidence that P. knew of the charge, k 
either actually authorised it, or left T. to do as he 
liked ; — Held : (1) the money had been advanced 
upon faith of an agreement to charge the property 
of D. ; (2) such an agreement was within the 
powers of 1*. A T. ; (3) if tho agreement had not 
been fully carried out, pltf. was entitled to have the 
charge carried into elTect. — P abish v* Poole (IS84), 
53 L. T. .35. 

277, Money — ^Power to borrow.] — Defts. 

having entered into an agreement with 0. to carry 
on for them certain mining speculations in America, 
furnished him with instructions — a letter authoris- 
ing him to draw' on them for £10,000 — A a power 
of attorney of the jnost extensive description, “ to 
take A work mines, to purchase tools A materials, 
A erect necessary buildings, to execute any deeds 
or instruments he might deem necessary for tho 
purpose.” C., after he had raised £10,000 under 
the letter of authority, obtained of pltf. in America 
£1,500, which he applied to defts.^use, A for the 
amount drew bills on defts., which he indorsed to 
pltf. lie did not show the letter of authority to 
pltf. ; there were no in(loi*semcnts on it of sums 
previously raised, k it did not appear that jiltf. 
Know any money had been raised before by 0. 
On defts. refusing to accept the bills : — Held : pltf. 
<5iititled to recover £1,500 from defts., as money 
hud A received to his use. — W ithin gton v* Her- 
iiiNO (1829), 5 Bing. 442 ; 3 Moo. A P. 30 ; 7 L. T. 
O. S. C* y* 172 ; 130 E. li* 1132. 

Annotations : — Refd. Hrlttcn r. IluKhcs (1829), 3 Moo, & P, 

77 ; Be Acraiiiau, Bxp, Hushell (1 814), 3 Mont. 1). & Do O. 

(115 ; Alexander v . Mackenzie (1848), 0 C. H. 769, Mentd. 

Katsoh V. Sohcuck (1849), 13 Jur. 668. 

278, ,] — An authority to borrow 

money on mtge., though deficient in the formalities 
necessary f ov creating a valid mtge. on land, may be 
effectual as a mandate to borrow A to bind the 
giver of the authority as to the money advanced. — 
Dexyssex r. Botita (1800) 13 Moo. P, C. V* 352 ; 
2 B. T. 1215 ; 8 W. B. 710 ; 15 K. R. 132, P. C. 

279, ,] — A., upon going abroad 

in 1841 , gave to B. in England a power of attorney 
empowering B. to act in A conduct A manage all 
his affairs in the ITnitod Kingdom during liis 
absence, A to receive A recover debts, to settle 
accounts, to recover money due on security, to 

I compound debts, to enter A repair his messuages 
hereditaments, to receive his rents, A to sell A 
exchange his real estate, “ A for all or any of the 
purposes aforesaid, generally to do all A every or 
any other acts, deeds, matters or things whatsoever 
in or about the estates, property A affairs of him, 
the said A., as amply A effectually as A. could do 
or have done,” A. thereby ratifying A confirming 
A agreeing to ratify A confirm whatsoever B. 
should do or cause to bo done. In 1848 B. wrote 
to A., who was in want of money, suggesting he 
should raise money upon a policy belonging to A. 


277 i. .\lonry - Power to iMrrow.] : powcrliiur A. to soil or mtge. donor's pro- on their behalf, & to pledge tho whole 

-A power of aliornoy to “draw, i)crty for pa>'iuont of hia debts, A. exe- i or any part of the estate by such bonds, 
aocept, itiako, siim, indorse, negotiate, eiitod a simple money bond to one of the the attorney executed a bond on behalf 
pledge, retire, puy or satisfy any hilL , creditors for imymout of the sum due ' of tlirce of tho proprietors : — Held ; 
<»f exchange, pnunissory notes, cheques, & interest : — Held : the act was ultta the attorney not authorised to execute 
ii rafts, orders for payments on delivery 1 vires. — 1*oorna Ciiundkr Skn r. Puo- a bond on l>ehalf of any one or more of 
of money. stHuirities, goods, wari'house i sunn o Coomau Pass (1881 ), I. L. H. 7 the proprietors making him or them 
iwolpts, etc., confers no gineral iK>wer . Calc. 253 ; 8 C. L. R. 433.— IND. responsible for tho whole money bor- 

to bori-ow money. JacxAis v. Morris, 1 rowed to the exclusion of the rest, A 

11002) 1 ( h. 816, (olid. — Tai Singh I 277 111. .] — Under the manager’s authority must be eon- 

(’o. V. CutM Cam (1917), 23 H. C. 11. 8. — , a power of attorney executed by twenty sidered as strictly confined to the terms 
AN. j proprietors of a joint estate, empower- of the power of attorney. — B udh Sinou 

„ I ing their general manager to raise loans Dudhltua r. Dkxrndra Nath Sakcul 

277 ii. By executing for tlie purposes of tho estate upon (1885), 11 C. L. R. 323. — IND. 

h Under a power of attorney cm- bonds, A to slgp their names or his name 
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ia his (B.*s) i^ssession, iustead of selling it. la 
1849, B., ia the nain3 of A., but unknown to him, 
borrowed a sum of money of C. upon security of the 
above policy, which was at the same time deposited 
with 0. In 1850 A. wrote to B. directing money 
to be raised upon the same policy. Other letters 
were written oy A. to B., urging B. to borrow 
money upon security of the policjr. B. misap- 
propriated the money received by him from C. in 
1849. Upon a bill by A., alleging that he did not 
authorise the loan by 0., & that he had not received 
any portion of the money thereby raised, & praying 
for a declaration that he was not liable for its 
repayment: — Held: (1) although upon the con- 
struction of the power of attorney per ae B. might 
not have been authorised to borrow money on A.*s 
behalf, yet, upon the construction of the power, 
coupled with the correspondence, B. was authorised 
so to do ; (2) the advance by 0. to B. was a suffi- 
cient payment to A. — Perry v, Holl (1860), 2 De 
a. P. & J. 38 ; 29 L. J. Oh. 677 ; 2 L. T. 585 ; 0 
Jur. N. S. 661 ; 8 W.R. 570 ; 45 E. U. 536, L. C 

Annotations : — Apld. Parish r. Poole (1884), 53 L. T. 35. 

Diatd. Lewis v. Ramsdalo (1886), 55 L. T. 179. Reid. 

Dixon V. Winch (1900), 69 L. J. Gh. 465, O. A. Mentd. 

Wall V, Cockerell (1860), 3 Do G. F. & J. 737. 

280. .] — ^-An agent under his 

power of attorney possessed implied authority to 
raise money by loan for the purpose of carrying on 
the business affairs entrusted to him. In the 
abseucQ of the means of raising the mone 5 ^ required 
by the sale of bills or by obtaining accommodation 
from some other merchant with whom the house 
had transactions : — Held : the agent was entitled 
under the mandate conferred by Ids power of 
attorney, provided the occasion was a proper one 
to have recourse to native financiers or money- 
lenders upon exceptional terms &; rates of interest. 
— Montaiqnac V. Shitta (1890), 15 App. Cas. 357. 

Annotations : — Distd. Ja<M)b‘8 r, Morris, [1902] 1 Ch. 261: 

ilambro v. Uuruami, 119031 2 K. 15. 399 

281. .] — ^Au agent autliorised by 

his power to make contracts of sale & purchase, 
cliarter vessels, & employ servants, & as incidental 
thereto to do specified acts, including indorsement 
of bills & oilier acts for the purposes therein afore- 
said, but not including the borrowing of money, 
cannot borrow on behalf of his principal nor bind 
liim by contract of loan, such acts not oeing neces- 
sary for the declared purposes of the power. — 
I3iiY.\NT, rowis & Bryant v . La Banque du 
Peuple, Same r. Quebec Bank, fl893J A. 0. 
170 ; 62 L. J. P. 0. 68 ; 68 L. T. 546 ; 41 W. K. 
600 ; 9 T. L. K. 322 ; 1 IL 336, P. 0. 

Annotations : — Consd. Jacobs v. Morris, [1901] 1 Ch. 201. 

Apld. Hambro v. Tiuraand, [1904] 2 K. B. 10, C. A. Mentd. 

Goinportz v. Cook (1903), 20 T. L. R. 106. 

282. .] — Plif. was sole partner in 

an Australian firm. Defts. had dealt witli his firm 
since 1889. In Jan., 1899, pltf. gave to his agent 
in England a power of attorney to purchase goods 
in connection with pltf.’s business, x either for cash 
or on credit, “ & for me & on my behalf, & where 
uecessiry in connection with any pur'chases made 
on my behalf as aforesaid or in connecti m with my 
business,” to make, draw, sign, accept, or indorse any 
bills of exchange or promissory notes which should 
be requisite or proper, & to sign pltf.’s name, or his 
trading name, to any cheques on his banking 
account in London. The attorney, purporting to 
act under the power, obtained from defts. a loan of 
£4,000, & accepted bills of exchange for that 


in the name of the firm per pro, himself. 
He represented to defts. that he had full power to 
borrow, & produced the power, but they accepted 
his word, & did not road the power. The £4,000 
was paid by two cheques of defts. in favour of pltf.’s 
arm. The attorney indorsed those cheques, A; paid 
them into the London banking account of pltf.’s 
firm. He afterwards drew out the whole sum, & 
applied it to his own purposes. Pltf. brought this 
action to restrain negotiation of the bills. Defts. 
counterclaimed for payment of the money due on 
the bills, or, in the alternative, for the £4,000 as 
money had received by pltf. to their use. The 
judge found that pltf. had no knowledge of the 
borrowing by the attorney, iS: got no benefit from 
it : — Held : (1) the power of attorney conferred no ' 
general power to borrow, & the claim for the money 
due on the bills of exchange failed ; (2) defts. must 
be taken to have had notice of the terms of the 

E ower & that the attorney had no g(meral power to 
orrow ; (3) they could not recover the £4,000 
as money had & received by pltf. to their use. — 
Jacobs V. Morri>5, [1902] 1 Ch. 816 ; 71 L. J. Ch. 
363 ; 80 L. T. 275 ; 50 W. K. 371 ; 18 T. L. Li. 
384 ; 46 Sol. Jo. 315, C. A. 

283. Power to receive.]— A power of 

attorney to receive & give receipts for all dividends 
due or to become due upon stock standing in tlie 
name of pltf. in the books of the Bank of England 
does not authorise the attorney to receive payment 
otherwise than in money or in some usual manner. 
Where tlie attorney received in payment of divi- 
dends duo a dividend warrant, cV: it did not appear 
that payment by dividend warrant was a usual 
manner of payment : — Held : the payment was 
nob a good payment. — PAitTRiDaic v. Bank oi' 
England, No. 7*82, 2 >ost. 

Annotations : — Expld. Graves r. Lc*u:f? (1857), 5 W. R. 597, 
Kx. Ol». Consd. 8c Expld. (^rouoh v. Cpvdii Foiicier of 
Eu5:land(lS73), L. R. 8 Q, B. 374 ; GjoJwiii v. Robart., 
(1875), L. R. 10 Exoh. 337. 

284, Married woman’s separate 

income.] — Where a married woman, entitled to the 
income of property hold on trust for her separate 
use, with a restraint on anticipation, joined with 
her husband in a power of attorney to receive sue 
for any moneys duo to tlumi or either of them ; — • 
Held : the trustee was not justified in paying the 
attorney the wife’s separate income. — K enrick 
Wood (1869), L.K.OEq. 333; 30 L. J. Ch. 92 ; 19 
W. K. 57. 

Annotations : —Apld. Stanley v. Stanley (1878), 47 L. J. Cl». 
256. 

285. .] — The production by the 

vendor’s solr. of a conveyance executed by the 
attorney of a trustee, acting under a general power, 
& not specially empowered to receive the money, is 
not a sufficient authority to the purchaser, under 
Conveyancing Act, 1881 (c. 41), s. 56 (1), Trustee 
Act, 1888 (c. 59), s. 2 (1), to i)ay to the solr. the 
portion of his purchase-money payable to the trus- 
tee in question. The solr. for that purpose must be 
authorised by the trustee Idmsolf to produce the 
deed. 

A contract for sale provided for payment of 
interest by the purchaser if from any cause what- 
ever other than the wilful default of vendors the 
purchase sliould not be completed bv a day named. 
One of the necessary parties to the conveyance 
was a irusteo-mtgee. who was abroad, 8c was 
difficult to communicate with. Vendors were 
aware of that, but relied upon a general power of 


288 1 . Power to receive.] — 

Deft., an old woman, Kranicd a power 
of attomoy In wide terms to M. In 
which ho contracted with pUf. to sell 
to him a farm belonffingr to deft. Deft, 
executed a conveyance &. save it to M., 


wlio WAS authoriBCd to receive the pur- 
cha“<c-money, Pltf., in accordance with 
the contract, paid of! certain chargree 
made a cash payment to M. & a intg:e. 
to him for the balance. Deft. rcfiiHCd to 
give pociscHdion, although M. was willing 


& ready to make over ti»e pnrohaHo- 
money & mtge. to her : -—Iltld : deft, was 
bound by the contract & by the money 
Sc mtge. rccciv(*d by lier agent duly 
authorised. — Mc(U.Kf.LA.v v. M 
(1892), 23 O. R. 679.— CAN. 
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attorney given by him. Their solr. produced to 
purchaser the conveyance executed by the attorney 
of the trustee. Purchaser declined to pay the 
purchase-money to the solr. without the execution 
of the deed by the trustee. His execution was 
obtained, but, owing to this objection, the purchase 
was not completed until after the day fixed : — 
Held: vendors had been guilty of wilful default 
such as to disentitle them to interest. — Re Hetling 
Ac Merton’s Contract, [1893] 3 Ch. 209 ; 02 L. J. 
Ch. 783 ; 09 L. T. 200 ; 42 W. K. 19 ; 9 T. L. K. 
553 ; 37 Sol. Jo. 017 ; 2 R. 643, 0. A. 

Annotations : Distd. Rc Lomlon Corpn.& Tubb’n Contract, 
[1804J 2 Oh. .524, C. A. Conid. Re WUhoub Sc StevouH’ 
t^ntraot, [1894] 3 Ch. 546. PoUd. Rr Htrafford & Maplcw, 
[1890] 1 (;h. 235, C. A. ; Dwtd. Re Woods & Lewis’ Con> 
tract. [1898] 1 Ch. 433, Apld. Re Polly & Jacob’s Con- 
tract (1899), 80 Ij. T. 45 ; Conid. llonnctt v. Stone, [19031 
1 Ch. 509, A.; Re B lylcy-Worthlnffton & (Johon’s 

Contract, [1909] 1 Ch. 648. 

286. Not an act of forfeiture 

under will.] — H. was entitled for life to the income 
bequeathed by a will which provided that if he 
should commit or suffer any act, default, or process 
whatsoever whicli, but for that proviso, would have 
the effect of vcisting the right to receive the interest 
in any other person whomsoever, the life interest 
of S. should cease be void & the income be j^aid 
as on his death. S., being aVjout to go abroad, 
executed a general power of attorney to his solr., 
W., a trustee of testator’s will, & on W.’s going 
abroad Ac retiring from the trusteeship in 1906 
executed a power of attorney appointing his then 
solr., K., in his name Ac behalf to recover & receive 
all sums of money in respect of the interest under 
the will : — Held : (1 ) the power of attorney was a 
mere authority to receive the income of S.’s interest 
Under the will k. apply it for his benefit, & not a 
colourable transaction giving his creditors an 
equitable charge ; (2) it did not constitute a 

forfeiture within the moaning of the will. — Re 
Swanneli., Morice V. Swannj<:ll (1909), 101 L. T. 
70. 

287. Mortgage — Passage money.] — The 

owners of a ship gave a power of attorney autho- 
rising tiioir agent [inter alia) “ to sign any bottomry 
bond or irislrunumt of hypothecation on the vessel 
or her cargo, At sell A: dispose of, cither absolutely or 
by way of mtgo. or otiicrwise as ho should think 
proper, the vessel or any share thereof, & execute 
all instruments, At do all acts which would be 
requisite & necessary for completing such sales, 
transfers, mtges. or any of them, At generally do 
all acts al>out tlic business & aff ail’s aforesaid which 
the owners, if present, could have done.” Under 
this power, the agent, by deed — reciting a mtge. of 
the stiip, Ab the necessity for a further advance to 
enable the ship to set sail, & the advance of £4,000 
for that purpose by pltfs. — assigned all the freight, 
hire. At passage-money, & earnings of the ship in 
her intended voyage from Port Jackson to Liver- 
pool, with a proviso for redemption if within 10 days 
after arrival the £4,000 should be repaid. The ship 
sailed, At arrived at Liverpool ; but the £4,000 was 
not paid. After the ship hod sailed, the agent of 
the owners received the passage-money of certain 
passengers by bills on England, payable at sight. 


w'hich were remitted to the owners in England. & 
the amounts received by them before arrival of the 
ship i—Ileld : ( 1 ) the power of attorney authorised 
the assignment of the passage-money. At gave the 
mtgees. an immediate right to it before they took 
possession of the ship ; (2) they were entitled to 
recover back the amount so received. — ^Willis v. 
Palmer (1859), 7 C. B. N. S. 340 ; 29 L. J. O. P. 
194 ; 2 L. T. 620 ; 0 .Tur. N. 8. 732 ; 8 W. R. 295 ; 
141 E. R. 847. 

Anruitaiion : — Beld. Essarts v. Whiaaey (1903). 88 L. T. 191, 

C. A. 

288. For past debt.] — The chairman 

ol a CO. borrowed of the co. a sum of money in 
.Tan. , 187 2 . Soon afterwards he gave the secretary 
of the CO. a general power of attorney to execute for 
him all deeds that might be necessary, & in Aug. 
left the country & never returned. On Nov. 1, 
1872, the socretai*y, purporting to act under the 
power, executed a mtge. to the co. to secure the 
sum borrowed by the chairman. In the following 
month the chairman was adjudicated bkpt. ; — 
Held: (1) the mtge. was invalid as not being 
authorised by the power of attorney ; (2) it was not 
necessary to decide whether it was so as a fraudu- 
lent preference . — Re Bowles’ Mortgage Trust 
(1874), 31 L. T. 365, C. A. 

289. Personal property.] — Deft., going 

abroad, gave L. a power of attorney, authorising 
him to manage his landed estate, to sell his real & 
personal property, to commence Ac carry on or 
defend actions, etc., to enter into agreements for 
effectuating aforesaid purposes, ” Ac generally to 
do, execute, Ac perform any other act, deed, matter, 
or thing whatsoever which ought to be done, exe- 
cuted or performed, or which, in the opinion of my 
attorney, ought to be done, executed, or perfonned 
in or about my concerns, engagements, & busiress 
of every nature A: kind whatsoever, as fully Ac 
effectually to all intont Ac purpose as I myself could 
do if I were present Ac did the same in my proper 
person ” : — Held : L. was not authorised, either 
under the power of attorney or under Factors Acts, 
to mtge. personal estate belonging to deft. — I jEWIS 
V, Ramsdale (1886), 55 L. T. 179 ; 35 W. R. 8 ; 
2T.L.R.60i. 

290. Partnership — Power to dissolve.] — A., 

partner in the firm of B. Ac Co., gave C. a power of 
attorney ” for the purposes of exercising, for me 
all or any of the powers & privileges conferred by an 
indenture of partnership constituting the firm of 
B. Ac Co. ” ; Ac the power went on, ‘ ‘ Ac gcneraJly to do, 
execute Ac perform any other act, deed, matter, or 
tiling whatsoever ... in or about my concerns, 
engagements Ac business of every nature Ac kind 
whatsoever”; — Held: (1) the former words re- 
strained the generality of the latter words ; (2) C. 
could not, under this power, execute a deed in A.’s 
name dissolving the partnership of B. & Co. & 
assigning over A.’s share of the partnership pro- 
perty for the benefit of creditors. — Harper r. 
Godsell, No. 250, ante. 

Annotations : — ^Reld. HawkBlcy r. Outram, [1892] 3 Cli. 359, 

O. A- 

For full aunB., see S. C. No. 250, ant4^. 

291 . Pledge — Navy bill.l—M., owner of a 

riiip, let it to the Comrs. of the Navy, Ac appointed 


287 1. Mortgage — Power to mnhe.] money “ tho ^oods, clTecU, & thlntrs 287 iii. Power to execute.] — 

— A power of attorney authoriaed the l^clongring: to ” tho principal : — Held : A i>owe.r of attorney authoriBim; money 
holder “ to dinpoHO ”of certain property (1) the word “ thin}?8 ’’included mt^es., to bo raised by mt^e. of spocifled land 
in any way he thought fit ; — Held : that there l>oiiig nothing in the deed which inclndes power to execute tho mtge. & 
conferred no authorit y to mtge. tho suggOBted that tilings were to be limited convey the legal estate. — B aixantynp. 
propi^rty. — Mai.ukciiand UrN Uyanmal to cJtoaes in possession & not to chosen in v. Colkman (1891), 9 L. R. 131. — ^N.Z. 
r. Shan Moohan Varhraj (1890), action; (2) the mtges. were capable of 

I, L. R. 14 Bom. 590. — IND. being transferred by the attorney. 291 i. Pledge — — A prin- 

Re Dawson «£• Jenktn's Confmef, [ 19041 elpal having executed a deed empowering 

28711. Poiver to transfer.] — 2 Ch. 219, cited. — Jookndra Ghundbr Mb factor to sell shares & to do ‘*aU 

A iwwor of attorney conferred, inter Durr v. Apurna Dassi (1908), 13 acts & deeds, thing & things whatso- 
adia, the power to sell & convert Into C, W. N. 1191.— IND, ever needful & requiaite with regard 
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T. his factor Sc attorney, with power to receive the 
freight & profits, Sc to compare <fc transact with the 
comrs. T. settled the account, Sc took a navy-bill 
for the money to M. He then sold it, and indorsed 
it as attorney for IVI. The question being whether 
M. was bound : — Held : in the Ct. of K. B. T. had 
not sufficient authority to sell cV: dispose of the 
navy- bill ; but, a bill having been brought for relief 
against the verdict & judgment, relief was decreed 
“in all the circumstances*’ against the verdict 
obtained at law by M. — Kkins v, Maoklish (1753), 
Amb. 184 ; 27 K. 11. 125. 

292. .] — De Bouchout v, Goldsiujd, 

No. 52h, post. 

For full amis., sec S. C. No. .526, post. 

293. Victualling bill.] — Victualling 

bills are not assignable ; but by usage, a power of 
attorney, to the attorney, his substitutes Sc assigns, 
to receive the money, authorises the attorney to 
assign. Such power is called a general power, in 
contra- distinction to a special power, which autho- 
rises the attorney only to receive. Where an 
attorney, acting under the latter power, deposited 
certain victualling bills witli deft., as a security for 
money borrowed from liim, in an action of trover 
by the payee of the bills : — Held : pllf. entitled to 
recover. — Tonkin v. Fuller (1783), 3 Doug. K. B. 
300 ; 99 E. R. (504. 


294. Promissory note.]— A power of 

attorney gave to the holders authority “ for the 
purposes aforesaid to sign, for me & in my name, Sc 
on my behalf any Sc every contract or agreement, 
acceptance, or other documents,” the purposes 
aforesaid being “ from time to time to negotiate, 
make sale, dispose of, assign, Sc transfer” Govt, 
promissory notes, «fe “ to contract for, purchase Sc 
accept, the transfer ” of same : — Held : upon the 
true construction of this power the holders were 
authorised to sell or purchase such notes but not 
to pledge them. — Jonmenjoy Ooondoo v. Watson 
(1884), 9 App. Cas. 561 ; 50 L. T. 411, P. C. 
Annotation : — Befd. Lewis v. Hamsdalc (1886), 55 L. T. 171). 

295. Sale — Land comprised in voluntary 

settlement.] — B. executed a voluntai*y settlement 
of land in favour of liis wife Sc children, which con- 
tained a power of sale. B., being about to leave 
England, executed a power of attorney to E. 
authorising him to sell all or any of his lands, but 
in general terms. B. as B.’s attorney agreed to sell 
a portion of the land comprised in the settlement 
to deft. ; Sc deft, contracted to sell same to pltfs. 
The title W'as objected to by pltfs. on the ground 
that the power of attorney did not authorise tlie 
sale to deft. : — Held : ( 1 ) the power of attorney did 
not authorise E. to sell to deft, any portion of the 
land comprised in the settlement; (2) such stUo 


tt) the Bhartjs as fully & effectually to 
all inteiita as he mig^ht or could do if 
]>or8onally present,** the factor asHijmed 
the shares as security for money wlucli 
he borrowed for the purpose of paying 
arrears of colls in order to save the 
shares from forfeiture : — Held ; such 
asslifnatiou witliin the factor’s powers. 
• -Thomson v. Glasgow, I’aisijcv & 
<lREKNOCK RY. Co., FtJLLAUTON (1812) 
15 Sc. Jur. 173.~SCOT. 

a. — Jieal property — Power to 
create easemeM.]— A power of attorney 
authorised the condii(!t of any contract, 
eemproniise, etc., or arronj^ement in 
relation to the affairs of the prinelpaJ 
& for all or any of such purposes to 
execute, etc., coiivcyancos, etc,, memo- 
rials for registration, & other deeds, 
etc., whether made under or havine: 
n'ferenco to “Transfer of Land Stat.’’ 
of Victoria or Heal i^roperty .Act of 
New South WaUis, or other stat. in 
tlio said oolonit^ or not:-- -//cW; not 
authority to execute a (jn^ation of t;ase- 
jnent under that Act over land of which 
the principal was the retdstered pro- 
prietor. — Magor V. Donald (1887), 13 
V. L, R. 255.— AUS. 

b. lielease — Power to ca'm/fr.] 

— Pltfs. hy a power of attorney autho- 
rised H. to take such proceedings as he 
stiouid think projKT to secure, or for 
the rticovery of, a judgment against 
defttt., & to accept any security for the 
whole or any part of same, & upon such 
terms as should seem meet, & to give 
t ime for payment , & to execute & do all 
agreements, deeds, matters, & things 
that might be expedient or necc'ssary 
in the premises. Under this power H. 
executed a release from all creditors who 
should execute same:— //rid; by the 
power no aiithorily was given to com- 
promise or accept a part in satisfaction 
of the whole, the general words therein 
applying only to wdiat immediately 
preceded them, t.e., the accepting of 
security, & the giving of time ; & defis. 
were not released. — Hamilton v. 
Holcomb (1863), 13 C. P. 9.— CAN. 

295 i Sale — Indefinite language 

of power.] — J. died intestate seised of 
lands, leaving W., his eldest son & 
heir-at-law, to whom letters of adminis- 
tration w'ore granted. W. appointed H. 
his attorney under a power of attorney 
which authorised 11 . “to sign & 
execute all deeds wliicb J. as heir 8c 


administrator may he called upon to 
excoute,’’ etc. 11. applied to bring 
certain lands under Real l*ropcrty Act, 
requesting that certillcate of title might 
b(‘ issued to an intending purchaser : — 
Held : as owner of tho lands W. had 
tl»e option to sell or keep them, but tlio 
language of tho power was not suftl- 
ciently precise to enable H. to exorcise 
tho option. — 7?c Baxter (No. 2) (1863), 
1 Q. S. C. U. 99.— AUS. 

296 ii. Power verbally to 

rescind contract.] — An attorney under 
power with authority tn soil land & 
“ rescind any contract for sale ** can 
make a verbal rescission of tho con- 
tract. — BARTLETr V. Loon ICY (1876-7), 
3 V. L. R. 14.— AUS. 

295 iii. Pov'er to convey as 

gravior.] — A. received from B. a power 
of attornc*y to sell lands. Under the 
pow<T A. deUverod to C. a deed, 
tlirt)Ughout. w'hich A., the party of the 
first part, was made the grantor : — 
Held : B.’s interest did not pass by tho 
deed. — D ackhtedkr r. Baird (1849), 
5 U. C\ R. 591. -CAN. 

296 iv. Power to sell on 

credit.] — A jiowcr of attorney authorised 
tho agc'nt to enter & take iMJHSCHKiou 
of lauds 8c sell same for th«J best price 
that could be got :--JJeld : tho power of 
attorney <lid not aiitliorise. a sale upon 
credit, — RoimuKN v. Hw’innky (1889), 
16 S. C. R. 297.— CAN. 

296 V. Power to sell otherwise. 

than Jor cash.] — N. & Co. had a power of 
attorney from pltf., authorishig them 
“to purchase, sell, endorse, & trajasfer 
for pltf., & in pltf. *8 name & on his 
behmf,*’ all shares standir:g In his name 
in the Iwoks of any public co. ; — Held : 
the power to sell was only a power to 
sell in the ordinary course of business, 
i.c., for a money price. — J umna Dobh 
V. Eckford (1882), I. L. R. 9 Olc. 1. — 
IND. 

295 vl. Power to accept land 

in lieu of cus/i.l — Deft, gave her husband 
a power of attorney to sell her lands in 
such manner & at such prices as he 
should think hi. The husband com- 
pleted a bargain, & deft, personally 
executed the deeds, which were in the 
ordinary form os for cash sales. Tho 
husljand ae.ceptcd mtged. lands Instead 
of cash, unknown! to deft . ; — Held ; the 


I>ower did not authorise tho hushatui 
to take property in exchange, or in part 
payment, for doft.'s lands subject to a 
rotge. which fixed on her a liability to 
indemnify tho mtgor. against sucli 
iiioumbrances. PaUiser v. Qurney 
(1887). 19 Q. B. D. 519; Stogdon v. 
Lee, 11891J 1 CJ. B. 661; Re Shake- 
spextr, J)e/Uciny, Lakin(18Sb), 30 Ch. D. 
169; Leak v. DHffield (1889), 24 
Q. B. D. 98 ; Braunstein v. Lewis 
(1891), 7 T. L, R. 666 ; Scott v, Morlcy 
(1887), 20 Q. B. D. at p. 126 ; Waring 
V. Ward (1802), 7 Ves. at p. 337 ; 
Kinnaird v. Trollope (1888), 39 CJh. D. 
630 ; Horwell v. Jjondon General 
Omnibus Co, (1877), 2 Ex. D. 365; 
Wright v. Chard (1859), 4 Drew. 673 ; 
Chamley v. JIunsany iJjord) (1807), 2 
Sch. & Lcf. 690, at p. 718; Pike 
V. FUzgihbon (1881), 17 Uh. D. 454 ; 
Wainford v. IJeyl (1875), L. R. 20 Eq. 
321, cited. — M'MiciiAEL v. Wilkik 
( 1891), 18 Out. App. 464.— CAN, 

c. Salvage money — Power 

receive <k’ distribide.] — The master 8c 
crew of tho i. cxe<!uted a jwwer of 
attorney to P. “for as & in our jiajtie 
as crew of the /. to bring suit or ot her- 
w'ise settle 8l adjust any salvage claim 
for services to the Q., Ivorchy granting 
unto our attemey full i>ower & autlig- 
rity concerning the premises os fully 
& cffcfjtijally 08 we might do if personally 
pre^^sent." The cwnei*H of tho Q. i>ahl 
P. $1,300 In full, Sc obtained his release- 
& receipt : — If eld : P. had no authority 
to receive or distribute the salvugo' 
money or relooso the lien on the Q, 
Yates V. Freckleton, 2 Doug. 623, 
apld, ; Berwick v. Horsfall, 4 C. B. N. H, 
460 ; Neilson v. Harford, 8 M. & W. 
806 ; AUwood v. Munnings, 7 B. & (\. 
283, consd. — Churchill 8l Sonb v. 
McKay, Re The Ship Quebbo (1892 V 
20 H. C. U. 472.- CAN. 

d. Securities — Power to re- 

deem .] — A CO., incorporated by Act of 
Assembly, authorlHed its agent by power 
of attorney ” to manufacture logs Into 
lumber at the mills, 8c transport them 
to market, & sell & dispose thereof “ for 
the CO. ’s benefit : — Held : tho agent had 
no authority to deliver over lumber at 
the mills In payment of securities given 
by him on behalf of the oo. for debts 
oontraoted in the course of his agt ncy ; 
8c such delivery vested no properly Li- 
the creditor. — TjOmbard v. Winslow., 

1 Koit. 327.— can. 
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Sect. 2. — Construction of authority: Sub-secta, 1, 2 
Sect 3 ; S ub-sect, 1.] 

was not sufficient to call into operation 27 Eliz. 
c. 4 . — General Meat Supply Assocn., Ltd. v. 
Bouffler (1879), 40 L. T. 126 ; affd. on another 
point, 41 L.T. 719,0. A. 

296. Land held by principal as mort- 

gagee.] — A power of attorney authorised the agent 
to sell any real or personal property then or there- 
after belonging to the principal, & also to receive 

give a discharge for any moneys then or there- 
after owing to the principal by virtue of any 
security ; — Held : it did not authorise the agent 
to sell property hold by the principal as mtgee. 
under mtgee. 's statutory power of sale. — He Dow- 
80N & Jenkin*8 CoNTRAcnr, [1904] 2 Ch. 219 ; 43 
L. J. Ch. 084 ; 91 L. T. 121, C. A. 

297. Business on terms.] — ^By a power 

of attorney, A., one of four partners in a firm of 
dyers carrying on business at B. under the style of 
A. & Co., appointed his brother C. his attorney to 
soli or concur in selling any of his real, leasehold, or 
personal property to any person or persons, “ upon 
such terms, subject to such special or other condi- 
tions, & in such manner’* as the attorney should 
approve, & also to sign any deeds that ought to be 
executed “ &; generauy to do, negotiate, transact, 
dc perfect all & any other act, deed, matter, or 
thing whatsoever . . . for the transacting, settling, 
dc adjusting all other my estate, affairs, tradings, & 
concerns whatsoever ; ” & with full power & 

authority to act as fully dc effectually as if he were 
personally present dt did the same himself. 0., 
acting for himself as a nartner, & also under his 
power of attorney on bonalf of A., joined with the 
other partners of the finn in executing a contract 
for sale of the business to D. Amongst other things 
it was agreed that D. should nay the debts of the 
business, which were estimated at £15,000 ; if they 
did not exceed that amount the vendors were to be 
entitled to a share of profits calculated on £5,000 
“deferred capital”; if the debts exceeded 
£15,000, £5 for every £2 of the excess was to be 
deducted from the £5,000 deferred capital ; ven- 
dors might require D. to take over their deferred 
capital, paying in casli two-fifths of its nominal 
aitiouni ; if the concern was converted into a 
limited co. vendors were to receive shares for their 
deferred capital, & if the dobta wore less than 
£15,000, D. was to pay the difference in cash at the 
cad of two years. It was agreed that D . might carry 
on the business under the style of A. & Co., & that 
vendors should not carry on any like business 
within 50 miles of B. D. brought an action for 
specific performance : — Held ; ( 1 ) the agreement was 
not void against A. on the ground that the power of 
attorney did not authorise an agreement for a 
partner^ip ; (2) if the power of attorney did not 
authorise C. to give the purchaser power to trade 
under the name of A. A Co., or to agree not to trade 
within 50 miles of B., they wore stipulations for the 
benefit of D., which he could waive. Semhle : C. 
was authorised by the power of attorney to enter 
into the agreement not to carry on business of a 
aimilar character within 50 miles o\f B., as a going 
ooncern co Id not be sold advantageously without 


such a provision. Qu*: whether he was authorised 
by the power to give authority to D. to trade in the 
name of A. & Co. — Hawksley v, Outrak, [1892] 
3 Ch. 359 ; 62 L. J. Ch. 215 ; 67 L. T. 804 ; 2 R. 60, 
C. A. 

Annotations: — Diltd. Lloyd v. Nowell, [1895] 2 Cli. 744. 

Apld. Morrell v. Studd & Millington, [1918] 2 Cb. 648. 

Betd. Re Johnston Foreign Patents Ck>., Re Johnston Die 

press Co.. Re Johnstonia Engraving Co., J. P. Trust r. The 

Above Cos., [1904] 2 Ch. 234, C. A. 

298. Servant — Power to dismiss.] — ^A., 

agent abroad for owners of a vessel under a written 
power of attorney from them, which gave him 
general authority to take care of their interest & 
act as their representative, dismissed thei*o the 
master of such vessel for alleged misconduct, & 
the latter ceased afterwards to act as master. In 
an action by the master against the owners for 
wages, secondary evidence was ^ven of the con- 
tents of such power of attorney, in absence of the 
document, which was lost, & the judge ruled that 
it gave A. power to dismiss the master : — Held : 

( 1 ) the construction of the contents of such docu- 
ment was properly with the judge, & not the jury ; 

(2) his decision on such construction was right ; 

(3) the dismissal being with the authority of the 
owners, the master could not claim wages subse- 
quently thereto. — Berwick v, Horjsfali^ (1858), 4 
C. B. N. S. 450 ; 27 L. J. C. P. 193 ; 31 L. T. 
O. S. 117 ; 22 J. P. 659 ; 4 Jur. N. S. 615 ; 6 W. R. 
471 ; 140 E. H. 1160. 

299. Ship — Power to warrant.]— The 

owners of a vessel, which had once been classed A.l . 
at liloyd’s, authorised their agent, by power of 
attorney, to charter the vessel or employ her as a 
general ship on any voyage, on such terms & in 
such manner & in all respects as he should think 
proper, & generally represent the owners in relation 
thereto Sc in relation to her management or sale 
as fullv as if the owners were personally present, Sc 
do all things necessary for that purpose tnough not 
specially mentioned*: — Held: the agent had 
authority to enter into a charterparty with a 
warranty that the ship was at the time of the 
charterparty A.l. at lioyd’s, though she was not 
so described in the power of attorney, & though she 
had ceased to be so classed when the power was 
given. — R outii r. Macmilian (1863), 2 U. & 0. 
750 ; 3 New Rep. 391 ; 33 L. J. Ex. 38 ; 9 L. T. 
541 ; 10 Jur. N. S. 158 ; 12 W. R. 381 ; 1 Mar. 
L. C. 402. 

300. Power executed abroad — Proof that prin- 
cipal alive.] — A contract was entered into with the 
agent of a vendor resident in Van Diemen’s Land 
for purchase of copyhold hereditaments, but pur- 
chaser refused to accept a surrender of the copy- 
holds from the agent of vendor until it had been 
first shown that vendor was alive at the date of tho 
admission of the agent, Sc also to pay the purchase- 
money to the agent. Upon these questions being 
submitted for the opinion of the ct. upon a special 
case : — Held : as the power would be revoked by 
the death of vendor, the ct. could only answer the 
questions in favour of purchaser.— Bailey v* 
Collett (1864), 18 Beav. 179 ; 23 L. J. Ch. 230 ; 
22 L. T. O. S. 313 ; 2 W. R. 216 ; 62 E. R. 71. 


299 I. Ship — Power to charter — 

A power of attorney Riven to an agent 
fn the Maldive iHlande to do all things 
that the principal could do in gathorlu^, 
collecting, A exporting guano done not 
authorise the agent to charter a ship 
to Melboumo merely to bear thither 
** samples of guano & dispatohos,** 
samples not being commonly sold as 
morchandiso 8c the dispatches not being 
averred to have borne upon the ** ool- 
looting & exporting of guano.** — H ort 
r. Nicholson (1865), 2 W. W. & 
a*D. L. 183.— AU8. 


c. Winding up proceedings — 

Pofwer to preseni petition ,] — ^The lA>ndon 
Chartered Bank of Australia having 
branoh offices In the colonies, appointed 
by power of attorney an agent to re- 
present the bank in any colony, 8c to 
take the management of Sc superintend, 
dlroot. 8c control tho same, 8c gave him 
the fullest powers over its officers. It 
also authorised him ** in the name 8c on 
behalf of the bank to commence, insti- 
tute, proseoute, & carry on one or more 
action or aotions, suit or suits, at law or 


in equity, or other proper proceedings 
as the sadd attorney for the time being, 
acting in the execution of this power as 
aforesaid, shall deem requi^te 8c neces- 
sary to compel the payment of any 
money due to the bank ** : — Udd ; the 
agent was authorised to petition tho 
ot. for the winding-up, under Oo. Stat., 
1854 (No. 190). of a oo. which was unable 
to its debts . — Re Federal Land 
Ltd. (1889), 16 V. L. R. 135.— 
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SuB-SBOT. 2 . — ^Written Authority. 

Where agent has a discretion, see Part Till., 
Sect. 2, Sub-sect. 1, C., post . 

Where agent's authority is ambiguous, see Part 
VIII., Sect. 2, Sub-soct. 1, D., post » 


Sub-sect. 3. — ^Authority in General Terms. 

Authority of agent to do particular acts under 
an authority in general terms, see Sect. 3, infra . 


Sect. S.—MPUED AUTHORirY. 

Sub-sect. 1. — To do Necessary and Incidental 
Acts. 

801. General rule.] — Where general authority is 
given to an agent, this implies a right to do all 
subordinate acts incident to, & necessary for, exe- 
cution of that authority, & if notice is not given 
•that the authority is specially limited, the principal 
is bound. — Collen v. Gardner, No. 428, posi. 

302. Agent inserting principals’ name in registries 
as mortgagees — ^Authority to see that security 
effectual.] — ^A. & Co. being indebted to B. & Co., 
it was agreed that as security for the debt B. & Co. 
should be interested in a moiety of certain ships 
owned by A. & Co. The nau^es of the paitners 
in B. & Co, w re inserted in the respective registries 
with those of A. & Co. by an agent employed by 
B. & Co. to see that their security was effectual, but 
(as they alleged) without their personal knowledge 
or direction, I’etitioner afterwards supplied the 
ships with articles for their use on orders from 
A. & Co,, & without knowing B. & Co, were 
interested. The ships were sold & the proceeds 
divided before bkpey. There were no joint effects 
of A. & Co. B. & Co. : — Held : ( 1 ) in inserting the 
names of the mtgecs. their agent performed a 
necessary duty ; (2 ) he must bo taken to have 
inserted their names with their knowledge A by 
their direction ; (3) vrimd facie the individuals 
whose names appeared on the registries were liable. 
— Re Dawes & Co., Re Williams, Wilson & Co., 
Exp . Machel (1813), 1 Rose, 447. 

803. Agent employing another to take stock — 
Authority to manage business.] — ^A person em- 
ployed manage a business is an agent to bind his 
principal in everything that concerns the business, 
but not to employ a person to take stock. — Law- 
rence r. Thatcher (1834), 0 C. & P. 609. 

804. Agent undertaking to pay charges — Autho- 
rity to obtain possession of goods.] — Kingston r. 
Wendt, No. 869, post . 


Arohlteot employing surveyor.]— Sec Building 
Contracts, Engineers & Architects. 

805. Beerhouse manager ordering stock — ^Autho- 
rity to manage beerhouse.]-— A., a nrower A owner 
of a beerhouse, put in B. as manager & servant, 
paid him weekly wages, supplying B. with beer & 
cigars to sell in the house for the benefit of A. ^ 
forbidding him to buy them elsewhere. While B. 
was manager he ordered cigars from C., who sup- 
plied them to B., & C. credited B. alone ; but after- 
wards discovering that B. was only a servant of A., 
sued A. for the price : — Held : as the cigars were 
such as a manager of such business would have 
power to order as incident to the management, A. 
was liable for the price. — ^Watteau v. Fenwick, 
[1893] 1 Q. B. 346 ; 67 L. T. 831 ; 66 J. P, 839 ; 
41 W. R. 222 ; 9 T. L. R. 133 ; 37 Sol, Jo. 117 ; 
5 R. 143. 

Annotations : — DUtd. Johnston v. Uoaditn? (18U3), 9 T, L. TU 

200. , Apld. Kinahan r. Parry. [1910] 2 K. B. 389. Dbtd. 

& Distd. Lloyd's Bank v. Hwiss Bankvorein, Union of 

London & Smith’s Bank v. Swiss Bankvcroln (1912), 17 
~ , 280. 

306. Broker paying call — ^Authority to buy shares.] 

— One who employs a broker to buy ry. shares for 
him impliedly authorises him to do all that is 
needful to complete the bargain. 

A. employed B., a Stock Exchange broker, to buy 
shares for him. At the time of the purchase, a call 
had been made, but was not then payable. The 
seller having paid the call, in order to enable him 
to make a transfer of the shares, B., who, by the 
rules of the Stock Exchange, was personally respon- 
sible for it, i>aid the money : — Held : B. entitled 
to recover from A. the sum so i)aid, as money paid 
to his use. — ^Bayley v. Wilkins (1849), 7 0. B. 
886; 18L.J.C. P.273; 13 L. T. O. S. 234 ; 13 
Jur. 883 ; 137 E. R. 351. 

Annotation : — Be!d. Swootinff r. Poarcc (1801 ), 9 C. B, N. 8. 

J34. 

307. Authority to sell & receive price — Prin- 
cipal bound to deliver.]— If the owner of goods 
intrust another to sell them for him & to 
receive the price, he has bound himself to deliver 
the goods to i)urchaser ; & that would hold equally 
if the goods had never been removed from his 
warehouse. The question of the right of the con- 
signor to stop A retain the goods can never occur 
where the factor has acted strictly according to the 
orders of his principal & where ho has bound him 
by his contract (Lord Ixiughborouoh). — Mason 
V. Lickbarrow (1790), 1 Hy. Bl. 357 ; 126 B. K. 
209. 

Annotations : — Befd. Chrinty r. Row (1808), 1 Taunt. 300; 

Bloxam v. Sanders (1820), 4 B. & C. 041. 

308. Managers of ship ordering repairs — ^Autho- 
rity as such.] — ^In an action for repairs to a ship 
ordered by managers, the owner is liable if he has 
in fact made the managers his agenta, although he 


PART V. SECT. 8, SUB-SECT. 1. 

%, Agent accejAing notice of re- 
newal of charterpariy — Special autho- 
rity to make original charterpariy.] — A 
ohartorparty made between pitf. & 
deft. 008 . provided that pltfe. should 
have the right of renewal, npon giving 
notice on or before a speomed date. 
On the date specified pltfk. gave notice 
of renewal to M. K. &; Co., who had 
acted as agents of defts. in connection 
with the negotiation of the charter- 
party, Sc the receipt Sc remittance of the 
hire of the vessel. Defts. refused to 
renew, on the ground that the notice 
require had not been given : — Held : 
tho authority given by defts. to M. K. 
Sc Co. was a special authority. Sc tho 
duty devolved upon pltfs. of showing 
that, by usage or otherwise, they had 
authority to roooive notice in connec- 
tion with the extension of the time, 


uoh notice not being Incident^ or neoes- 
lary to their original authority. 

Tho trial Judge having refused to 
lubmlt to the jury a question tendered 
m behalf of pltfs. as to the authority 
>f M. K. Sc Co. : — Held : the judge 
vas justified in deciding, as matter of 
aw, that there was no proof of ag^oy, 
fc that there was, therefore, notiiing 
.hat could properly bo submitted to 
he jury. Dominion Coal Co. v . 
dliNOswsLL S.B. Co. (1900), 33 N. S. R. 
,99.— CAN. 

a. Agent taking mortgage to himself — 
iutharity to lend pHneipal^s mo^J— 
II person advancing money belonging 
,0 others, but for which he Is respon- 
ilble, may take a mtge. for It Ip Ws own 
lame . — whitk v . Brown (1854), 12 
J. C. R. 477.— CAN. 

b. Instirance agent — AtdhcrUy to 
rerHsf.J— A special power to publish 


advertisements is inherent in the oifioe 
of an agent appointed to take risks Sc 
receive premiums ; such authority is 
to be presumed. — Commercial Union 
iNSURANOB Co. v . Footb (1872), 3 R. 0. 
40. — CAN. 


o. Agent to secure contrac — Acts 
done to induce same.} — A person who 
employs an agent to secure a binding 
contract for him with a third party is 
not lightly to be rolioved from the 
obligation of a promise, guarantee, or 
stipulation which his agent baa made in 
order to induce that third party to 
enter into tho contract with his prin- 
cipal, even thougli there was no speoiflo 
anthority for his act, 5c even though 
the inducing stipulation or guarantee 
was not Inserted in the formal contract 
Sc was not directly brought to the notice 
of the principal. — Maorath v . Coluns 
(1917) 5 W. W. R. 677.— CAN. 
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Agency. 


Sect, S,-yImplied authority: Siib^aecis. 1, 2, 3 & 

has never held them out as his agents. — Tyneside 
Engine Works Co. v. Goldsmith (1892), 8 T. L. B. 
478. 

309. Surveyor making claim for purchase-money 
— ^Authority to act in compulsory purchase.] — ry. 

CO. had given pltf. notice to treat for certain lands 
required for fiurposes of their undertaking & had 
served him with notice under Lands Clauses Con- 
solidation Act, 1845 (c. 18), 8. 85, of their intention 
to apply to the Board of Trade for the appointment 
of a surveyor to determine the value of pltf.’s 
interest in the lauds in question. Negotiations 
took place between the surveyors employed by pltf. 
& by the ry. co. Pltf.’s surveyor suggested altera- 
tions by which it would become unnecessary to take 
all the lands in question, & he prepared draft 
proposals of agreement which involved inter alia 
the payment of £2,000 as purchase-money. The 
ry. co. paid £2,000 into ct., & executed a bond for 
£2,000 in the statutory form required by the above 
sect. In an action to restrain tne ry. co. from inter 
alia entering & doing works on i)ltf.’8 land : — Held : 
(1) pltf. liad made ho claim for purchase-money so 
as to enable the ry. co. to enter under the above 
sect, on payment of the amount claimed &; delivery 
of a bond ; (2) pltf.’s surveyor was not his agent to 
make the claim. — Ford v. Plymouth, Devon port 

South Western .Junction Ry. Co., [1887] 
W. N. 201. 


Suu-HKCT. 2. — To ACT ACCORDING TO CUSTOM OR 
ACCORDING TO ORDINARY COURSE OF BUSlxNESS. 

310. General rule.]~An agent employed 
generally to do any act is authorised to do it only 
in tiie usual way of business. — W iltshire v, Sims, 
No. 817, post. 

311 . .]— A person who authorises another 

to contract for him authorises him to contract in 
tiie usual way. — BA'iH.iFFE (Bah.tff) v, BurrKR- 
woRTii (1847), 1 Kxch. 425; 5 Ry. Can. Cas. 
283 ; 17 L. J. 78 ; 10 L. T. (). S. 107 ; 11 
Jur. 1019. 

jimotaliona : — Apld. Pollock v. Stables (IHIS), 12 Q. H. 

7<{rj. Consd. Swisetlufr r. J’caroc (1S6U), 7 U. H. N. S. 44U, 

Apld. Ireland r. LlvlnKHton (18f»e), L, H. ‘2 g. IL U9. 

Mentd. Hinipsou r. Hand (184S), 17 L. .1. Ex. 110. 

312. .] — Setrible : a party who employs a 

broker at a particular place to i)urchase shares is 
bound by a usage affecting the broker at that 
place.-— l»OLLOCK v. Stables (1848), 12 Q. B. 705 ; 
5 Ry. & Can. Cas. 352 ; 17 L. J. Q. B. 362 ; 12 
Jur. 1043; 110 E. R. 1057. 

313. .] — A broker employed to deal in a 

particular market is authorised to deal according 
to the usage of the market (Williams, J.). — 
Sweeting v, Pearce (1801), 9 C. B. N. S. 534 ; 30 
L.J.C. P.109; 5L. T. 79; 7 J ur. N, S. 800 : 9 
W. R. 343; 1 Mar. L. C. 134; 142 E. R. 210, 
Ex. Ch. 

.— Diitd. Grirtaoll r. Briatowe (1868), L. R. 3 

C. P. 1 1*2. Apld. OibHon v. Hillstroiu (1 80U), 21 L. T. 302 ; 

Pearson r. Scott (1878), 9 Ch. D. 198; jUookburn v. 

Mason (1893), 37 Sol. Jo. 283. C. A. ; Matvoicff v, Crosfleld 

(1903), 61 W. 11. 366. Re!d. Emanuel v, Uoharts (1868). 


9 B. & S. 121 ; Bridges v. Garrett (1869), L. R. 4 C. P. 
680 ; Pape v. Westacott, L1H94] 1 Q. B. 272, C. A. ; Legge 
V, Byaa (1901), 18 T. L. H. 137. Mentd. CatteraU «. 
Kindle (1867), L. H. 2 C. P. 368. 

314. .] — The appointment of a general agent 

for the sale of goods implies an authority to sell 
according to the ordinary course of trade. 

Where an agent sold timber of his principal at 
one of a number of sales, held at the same place & 
by the same person, on behalf of himself &; other 
vendors, at which it was alle^d to be the custom 
that purchasers should be liaole for the purchase- 
money to the holder of the sale only, & not to the 
real vendor ; & it was proved that the agent had 
, himself sold goods on his own account in conformity 
with this alleged usage : — Held : the principal 
vendor was entitled to look for his purchase-money 
beyond the holder of the sales, to the real buyer of 
the timber. — Be Williams, Ex n. IIowbll, 
No. 808, post. 

315. Apparent authority as real authority.] — 

Strangers can only look to the acts of the parties 
& to the external indicia of ])roperty & not to the 
private communications which may pass between 
a piincijial & his broker. So if a person authorise 
another to assume the apparent right of disposing 
of property in the ordinary course of trade it must 
be presumed that the apparent authority is the real 
authority. — I *ickkring v. Busk (1812), 15 East, 
38 ; 104 E. R. 758. 

Annotations : — Consd. Cole v. North Western Bank (1876), 
L. H. 10 C. P. 354. Reid. Giiichard v. Morgan (1819), 4 
Moore, C. V. 36 ; Coleman v. Ilhdies (1855), 10 C. B. 104 ; 
Collen V. Gardner (1850), 21 Beav. 540 ; Brady v. Todd 
(1861 ), 9 (\ B. N. S. 592 ; Johnson v. Credit LyouuaiH Co, 
(1877), 3 C. V. D. 32, (;. A. Mentd. Martini v. (kip's (1813), 

1 M. & S. 140 ; Shipley v. Kyiner (1813), 1 M. & S. 484 ; 
J(e Acraman, Ex p. Bushell (1844), 3 Mont. 1). & Do G. 
615. 

316. Incorporation of usage as explaining prin- 
cipal’s intention.] — A contract departing in two 
particulars from the agent’s authority, but express- 
ing the true intentions of the principal by reason 
of customs annexed to the contract, is within scope 
of the agent’s authority. — IIeyworth v, Knight, 
No. 585, j)ost. 

For full annu., see S. C. No. 585. ijost. 

317. Intrinsic character of actual authority 
must not be changed.] — A person who employs a 
broker to transact business for him in a market 
with the usages of which the principal is unac- 
quainted gives him authority to contract upon the 
footing of such usages, provided that they arc only 
such as relate to the mode of performing the con- 
tract, & do not change its intrinsic character. — 
Robinson v, Mollett (1875), L. R. 7 H. L. 802 ; 
44 L. J. C. P. 302 ; 33 J.. T. 544, H. L. 

Annotations : — ^Ezpld. Kc Simpson, Ex j). Morgan (1870), 

34 L. T. 329, (;. A. Ezpld. & Distd. Itc Hogors, Ex p. 
llogors (1880), 15 Ch. D. 207, C. A. Apld. Perry v. Barnett 
(1885), 14 Q. B. D. 467. Distd. Sachs r. ST>iolmann (1889>. 

6 T. L. 11. 4 87. Consd. ^ Expld. May & Hart v, Angoli 
(^1898), 14 T. L. R. 551, II. L. ; l.evitt t\ llamblet, [19011 
2 K. B. 53, C. A. : Soott be Horton v. Godfrey, [1901] 2 
K. B. 726. Consd. Matveioff r. Crosfield (1903), 51 W. R. 
305. Refd. Anderson v. Board (1900), 5 Com. Cas. 261 : 
Johnson r. Kearley, [1908] 2 K. B. 514, C. A. 

318. Bill-broking usage.] — ^A bill-broker is not a 
person known to the law with certain prescribed 
duties, but his employment is one which depends 
entirely upon the course of dealing ; his duties may 
vary in different parts of the country, & their ex- 
tent is a question of fact to be determined by the 
usage & course of dealing in the particular 


PART V. SECT. 3, SUB-SECT. 2. 
rule- 

t for their principalti 

only oooording to the UBOgo of trade, — 
Bkaupky V . Laflammk (1861), 6 

L. C. J. 134.— CAN. 

d. Bakery usage.] — ^Vhe^o it was 


proved to bo the ouBtonx of the bakery , & Strain, Ltd. r. I*iNKiiRTON (1897), 
trade that employerB Bhonld toke over ; 31 1. L. T. 86. — IR. 

l>ook8 on the latter leaving their ein- j e. Commission agent's usage — Worsteei 
ployinent : — Held : the employer could , spinner trade.] • — Anderson r. Buck 
not go iKdiiud that custom, be could not & (1841), 16 Fac. 1024 ; 3 D. 

make the bread-Borver liable for these 975. — SCOT, 
debts as a del credere agent. — W uson 
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place. — Fostee v. Peabson, Stephens v, Fostek, 
No. 558, post 

Annotations: — Apld. Mnttyloll Seal t\ Dent (1853), 5 Moo. 
Ind. App. 328 ; Sheffield v, London Joint Stock Bank 
(1888), 13 App. Cas. 333 ; Loudon Joint Stock Bank v. 
Simmons, [1892] A. C. 201 ; Bontinok r. Loudon Joint 
Stock Bank, fl893] 2 Ch. 120. 

819. Cotton market usage.] — Catterall v. 
Hindle, No. 774, post* 

Insurance — Usage at Lloyd in respect of pay- 
ment of losses.] — See Insurance. 

320. Stock Exchange usage .] — A broker, member 
of the Stock Exchange, has an implied authority to 
act according to its rules, whether his employer is 
cognisant of them or not. — Sutton v. Tatham 
(1839), 10 Ad. & El. 27 ; 2 Per. & Dav. 308 ; 8 L. J. 
Q.B.210; 113 E.R. 11. 

Annuiafions:‘-(jOta^. & Expld. lie Cropland (1840), C L. T. 
O. S. 378. Consd. Bayliflfe v. Butterworth (1847), 1 
Exch. 425, Ex. Ch. ; Bails v. iJoyd (1848), 12 Q. B. 531. 
Consd. & PoUd. Pollock v. Stables (1848), 12 g. B. 705. 
Expld. & Distd. Westropp v. Solomon (1849), 8 C. B. 345. 
Consd. Brown v, Byrne (1854). 2 O. L. U. 1599 ; Sweetinp 
Pearco (1859), 7 C. B. N. S. 449. Rofd. Liudo v. 
Smith (1858), 32 L. T. (). S. «2, Ex. t:h. 

321. .] — No private instructions given to a 

broker can limit the general authority which, by 
employing him as his broker to sell on the Stock 
Exchange, the principal gives to the broker to sell 
according to the usage of the Stock Exchange 
(Lord Cairns, C.). — Coles i\ Bristowe (1868), 4 
Ch. App. 3 ; 38 L. J. Ch. 81 ; 19 L. T. 403; 17 
W. B. 105, C. A. 

Annotations : — Apld. lie A«iati<! Bunking Corpn., Royal Bank 
of India's Caue (1809), 4 Ch. App. 252 ; (/'tuhc r. Paine 
(1809). 4 Ch. App. 441 ; Davis v. Huyoock (1809), L. K. 
4 Exch. 373 ; Haw’kins v. Maltby (1809), 4 Ch. App. 200 ; 
Maxted v. Paine (1 809), L. 11. 4 Exch. 81, 203 ; (1871), L. H. 
0 Kxoh. 132, Ex. Ch. ; Bowing v. Shepherd (1871 ), L. 11. 
0 Q. B. 309, Ex. Ch. ; Merry v. Nickalls (1872), 7 Ch. App. 
740 n.; Maynard v. Eaton (1873), 9 Ch. App. 410 n. ; 
Neilson v. James (1882), 9 Q. B. D, 540, C. A. Expld. 
Loring v. Davis (1880), 32 Ch. D. 025. Refd. Sheppard 
r. Mnimhy (1808), 16 W. R. 948 ; Street v. MorjjHU (1809), 
21 L. T. 432. Hentd. Alien v. Graves (1870), L. R. 5 Q. B. 
478. 

322. .] — A person cmploving a broker on 

the Stock Exchange must be taken to confonn to 
the usages which have been established by members 
of the Stock Exchange as among themselves, for 
the better conducting of their business, & must be 
supposed to intend that his shares shall be sold 
subject to that condition. — Nickalls v. Merry 
(1875), L. K. 7 H. L. 530 ; 45 L. J. Ch. 575 ; 32 

L. T. 623 ; 23 W. R. 633, II. L. 

Annotations : — Apld. Heritage r. Paine (1870), 2 Ch. D. 594 ; 
Speight V. Gaunt (1883), 9 APP. Cas. 1, H. L. Consd. Ellin 
V. Pond & Bloomsbury Syndicate, [1898] 1 g. B, 426, A. 
Apld. Levitt V. Hamblct, 11901] 2 K. B. 53, C. A. Mentd. 
“ ' * ‘ 5tt (1875), L. R. 7 II. L. 802 ; Sheffield 

.[19031 2 K. B. 580, C. A. 

823, .] — ^A person employing a broker on the 

London Stock Exchange agrees with the broker 
that the dealings between them are to be carried 
on under the rules of the Stock Exchange so far 
as they are applicable to outsiders, & not under the 


I rules applicable only to the domestic powers of 
the Stock Exchange (A. L, Smith, M.R.). — Levitt 
V. Hamblet, [1901] 2 K. B. 53 ; 70 L. J. K. B. 620 ; 
84 L. T. 638 ; 17 T. L. R. 307 ; 6 Com. Cas. 79, 

C. A. 

Anjwtatiqns :^ — DUtd. Lomas r. Graves, 11904] 2 K. B. 557, 


STONE (1872), L. R. 5 HT L. 395; 41 L. J. Q. B. 
201 ; 27 L. T. 79 ; 1 Asp. M. L. C. 389, H. L. 

325. Tallow market usage.] — R obinson v* Mol- 
LETT, No. 317, imtc* 

For full aims., see S. C. No. 317, ant:'. 

326. Wool market usage.] — G raves (Greaves 
v. Legg (1857), 2 II. & N. 210; 26 L. J. Ex. 316; 
29 L. T. O. S. 115 ; 3 Jur. N. S. 519 ; 6 W. W. 
597 ; 157 K. R. 88, Ex. Ch. 

Annotntiunp Reid. Kidston r. Moncouu Ircnworks Co. 
(1902), 80 L. T. 550; SvNccting r. IVaree (IS^dO, 7 C. B. 
N. S. 449. Mentd. Melropolltan Water Board r. Dick, 
Kerr, |1917) 2 K. H. 1, C. A. 

327. .]— Cropper r. Cook, No. 587, post. 

For full auns., sec S. C. No. 587, 


Sub-sect. 3. — ^Authority in regard to 
Arbitration. 

328. Agent referring dispute — Power to under- 
write & settle losses.] — An agent who underwrites & 
settles losses for another has implied authority 
from him to refer a dispute about a loss to arbn. — 
Goodbon V, Brooke (1815), 4 Camp. " ' 

.‘—Reid. Xenos v. Wickham (1803), 14 C, B. 

N. H. 435. 

329. Master of ship referring claim for salvage— 
Authority as such.]— Q)?/. ; whether the master of a 
ship has authority to bind the owners to submit a 
claim for salvage to arbn. — T he City op Calcutta 
(1898), 79 L. T. 517; 15 T. L. R. 108; 8 Asp. 

M. L. C. 442, C. A. 

330. Agent waiving objection — Authority to 
represent principal.] — An agent appointed to repre- 
sent a party on a reference to arbn., & to conduct 
the reference on his behalf, though not an attorney, 
has authority to bind his principal by waiving an 
objection to an improper appointment of an umpire 
by lot. — Backhoitbe v, Taylor (1851), 2 L. M. & 
P. 70 ; 20 L. J. Q. B. 233 ; 10 L. T. O. S. 130, 373. 


Sub-bect. 4. — Autbcbity in regard to Bills 
OF Exchange, Pkomisbory Notfh, Cheques and 

OTHER xNkGOTIABLE INSTRUMENTS. 

A, Authority to draw, 

331. Agent — Express authority.] — If I authorise 
a person to draw a bill in my name I am liable on 


PART V. SECT. 3. SUB-SECT. 3. 

328 i. Agent referring dispute— Au- 
thority to settle dispute.] — Authority to 
Nettle a matter in dispiit-o l)etwK»u 
his principal 8c a third party does not 
authorise the agent to refer it to 
arbn. ; an award made under such 
reference is not binding on the prin- 
cipal. — O’R eoan V. Qukbec 8c Ot'XF 
Ports S.S. Co. (1888), 10 N. B. R. 528. i 
— CAN. I 

f. Agent appointing arbitrator — 
Authority to refer disputes.] — An agent 
having authority to refer disputes to 
arbn. has not necessarily power to 
appoint an arbitrator. — N kw l>rNNAC'LE 
Group S.M. Co. v. Luhrio Coat. & Ork 
Drying Appijakces Co. (1900), 21 

N. S. W. 297.— AUS. 


PART V. SECT. 3, SUB-SECT. 4.— A. 

g. Acceptor of hill — Erpress aviho- 
rity to redraw — Sight draft .] — D(‘ft, 
being appreheuHivo that A. might not 
be able to meet an aoooptan(K) at 
maturity, requested him by telegram to 
“ draw on us for draft duo to-day if you 
cannot pay it." A. showed the tele- 
gram to pltfs., who discounted a sight 
draft which A. drew on deft. : — Had : I 
(1) A. was authorised to draw at sight 
by the telegram, & such authority Im- 
plied a promise to accept 8c pay the 
draft ; (2) the telegram was intK3nd^ 
to be sboT^m to pltfs. to induce them to 
discount the draft. Ba?ifc of Ireland v. 
Arehsr (1843), 11 M. & W. 383 ; 
Johnston Y. CoUings (1800), 1 East, 98 : 
Scott V. Pittcington (1862), 2 B. & S. 11, 


43; Maddison v. Aldcrson (1883), 8 
App. Cas. 407 ; Jle Agra dt Master- 
man's Hank (1866), L. R. 12 Eq. 509; 
He Hamed's Hanking Co. (1800), 14 
L. T. 451 ; Pillans v. Van Mierop 
(1765), 3 Burr. 1063; Pierson \. 
Dunlop (1777), Cowp. 571 ; Williams 
V. Canoardine (1833), 4 B. 8c Ad. 621 ; 
Denton y.O. N. Hy. Co. (1856), 5 K. & B. 
800 ; Warlow v. Harrison (1858), 1 E. 

! 6c E. 295, cited. — Bank of Montrkal 
V. Thomas (1888), 16 O. R. 503.— CAN. 

381 i. AgerU — Express authority — 
Limited to part of price only.] — A party 
residing abroad sent a vessel to New- 
foundland & gave instructions to an 
agent resident in Bt. Jolm's to procure 
a cargo of fish for her, directing him at 
same time to apply the balance then 
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Aobncy. 


Beet. 3. — Implied authority : S tib-aed. 4, A. & B.) 

it (Lord Lyndhubst, C.B.)-— Dickenson w. 
Tbagdb (1834), 4 Tyr. 460. 

882. BUIS drawn in own name.] — 

arrangement was made between defts., mer- 
chants in London, & V. & Co,, merchants in Buenos 
Ayres, that V. & Co, should draw upon defts. & sell 
those drafts, & when opportunity offered, purchase 
others, to be remitted to pltfs. for the purpose of 
covering their acceptances. The profits on these 
transactions were expected to arise from difference 
in the rates of exchange, & it was agreed they, or 
the losses, if any, should be divided equally be- 
tween the two firms. Bills were drawn by V. & Co, 
upon defts,, & sold to pltfs,, who were infonned of 
the authority given by defts. to V. & Co. to draw 
the bills. Those were signed by V. & Co., in their 
own names. In an action against (lefts., as 
drawers of the bills :—Held : (1) though there was 
a partnership between V, & Co. & defts., they were 
not liable, V. <te Co. having no authority to bind 
them by their signature in th(dr own names ; (2) 
defts. vyere not liable for the amount of the bills in 
an action for money had & received as upon a 
failure of consideration ; (3) defts. were not liable 
for not accepting the bills, as they had not, in the 
above circumstances, contracted to do so. — Nichol- 
son V, IliCKKTTK (1800), 2 E. & E. 497 ; 29 L. .T. 
Q, B. 55 ; 1 I.. T. 514 ; 0 Jur. N. S. 423 ; 8 W. 11. 
211; 121 E.R. 187. 

Adansonla Fibre (’<>., MUch* Claim 
V^orkshiiT Jiunkinj? Co. r. 

lloatHOu (1880), 5 (!. P. I). 100, C. A, 


338. Broker — Holding out.] — T ownsknd r. In- 
GU8, No. 704, 'poaU 

For full auiiH,, see S. V. No. 701, posL 

834. Clerk— Express authority from firm— Bill 
drawn to Individual partner.]— Two of six pnrtners, 
who had given a confidential clerk general authority 
in writing to sign bills & notes on behalf of the finn, 
directed the clerk tn sign four promissory notes, in 
t he name of the finn, payable respectively to one 
or the other of the two partmJi s, who claimed to be 
creditors of the aggregate finn, in respect of an 
(ixcess of capital advanced by them for the purposes 
of the partnership. The two partners afterwards 
indorsed tlio notes to a separate creditor for a pri- 
vate debt of one of the two : — Held : although, as 
i)etween these two partners & the other members 
of the film, the notes were unjustifiably created & 
possessed by the two, yet, in the absence of all 
fraud or connivance in the transaction by the party 
tx> whom the notes were indorsed, the aggregate 
firm were liable for the amount, & on the finn’s 
bkpey. the holder of the notes had a right to prove 
the amount of them against the joint estate. — 

duo by lilm to his principal to the pay- h. Commiaaion n 
mont of the carRo of ftsh, bo far as same tom .] — A oommiRsio; 
would p. & to draw bills upon her ftir drew- & indorsed a 1 
t ho halanoo. The a^ent drew' for the ployor, a worsted s 
whole spi : — /feW; wit it restioct to A l>aukcr, who d 
that part of tlio pri(?e of the flah whieli raised action for p 
was w lK3 mid in bills, there could be constituent, averrii 
no doubt that the seller of the fish (p.moraI prootioe of 
nnght siicoessfully sue the forclmi mission aa^mts, with 
prinoiioU for it. & though with regard to draw & indorse 
to the other part of the pri(w the agent chasers per pro, t 
was guilty of a broach of Ids inatruo- tlie bill w’as so drav 
tions, yet as the fish was shipiied on exercise of tho usu* 
para the vessel of tho principal under eeeda received by 

was well aware not 

it & >va« ptually there for his benefit practitje of the trad 
he wM liable to pay tho seller for It, agent exercised th 
Binoo ho was clearly bound either to do commission agent. 
^ or to return the article.— B aink, from him:-^i3df 
Jan\tun warranted an issue 
(1818), 1 Nfld, L. II. 185. — NFLD. mission agent was 

831 it. Aiiihority 08 such — Secret 

• .nvv.wHr.Mi.j — 'MESsisa V, Davionov * whether he was rest 
(1867), 3 L. C. lTj. 67.-~CAN. 1 ^he sum in the bUI, 


Be Acbahan, Ex p. Bushell (1844), 3 Mont. D. k 
De G. 615 ; 3 L. T. O. S. 264 ; 8 Jur. 937. 

835. Consignee — Express authority— Subject to 
conditions.] — Documents in the form of letters ol 
credit were addressed by defts. to S. & Co., 
authorising them to draw bills on defts. against 
shipments. To the documents certain conditions 
were appended* S. & Co. drew bills upon defts. 
under the credit so opened without performing the 
conditions. Pltfs. having notice of the conditions 
& knowing that they were unfulfilled advanced 
money on the bills so drawn which defts. refused 
to accept. In an action for not accepting the 
bills : — Held : if tlie documents created a contract 
between pltfs. & defts., that contract was subject 
to such of the conditions as were not necessarily 
subsequent to the advance. — Union Bank op 
Canada r. Cole (1877), 47 L. J. Q. B, 100. 

AnmUition : — Apld. Chartered Bank of India, Australia & 

China V. Maofayden (1895), 64 L. J. Q. B. 367. 

336. Farm bailiff — Authority to make & receive 
payments.] — The bailiff of a large farming estab- 
lishment, through whose hands all payments & 
receipts take place, has no implied authority to 
pledge the credit of his employer by drawing & 
indorsing bills of exchange in the name of the latter. 
Nor, in absence of all direct evidence of authority, 
does the nature of the employment of such a bailiff 
furnish any ground for inferring the existence of 
such an authority upon slight, or upon any other 
than distinct, evidence of assent or acquiescence. 
To fix the principal the evidence should distinctly 
' he knew, i * ' ‘ 


show that he knew, or had the moans of knowing, 
the acts done in his name. — Davidson v, Stanley 
(1841), 2 Man. & G. 721 ; 3 Scott. N. II. 49 ; 133 
E. H. 930. 

337. Manager — Entire charge of company’s 
interests abroad.j-^A co. which carried on business 
as imi>orters of tinned ox-tongues & other provi- 
sions appointed H., one of the directors, manager 
of the co. to take entire charge of its interests in 
South America. II. sailed to South America, & 
there arranged with L. for the supply of meat to the 
CO., but L. refused to sign the contract unless its per- 
formance was guaranteed. S. agreed to guarantee 
performance of the contract by placing a sum of 
money to the credit of L. in a bank upon being 
given a promise to pay signed by H. on behalf of 
the CO. H. signed a promissory note on behalf of 
the CO., & S. (leposited the money. Default was 
made by tho co. in carrying out the contract, & the 
sum deposited by S. became forfeited to L. The 
note given to S. was dishonoured, & he made a 
claim against the co. in its winding up in respect 
thereof : — Held : ( 1 ) as it was not shown that the 
giving of the promissory note was necessary for 
carrying on the business of the co. or was usual in 


h. Commiatfion agmt — Trade cus- 
tom.] — A (M^mmlRsiou agront in JScotlond 
drew & indorsed a bill per pro, his oiii- 
ployor, a worsted spinner in Eugrland. 
A l>aukcr, who discounted the bill, 
raised action for payment against tho 
constituent, avorrinK that it w^as the 
gimoral practice tg his trade for com- 
mission agimts, without special mandate, 
to draw & indorse bills of the pur- 
chasers per pro, their principal, that 
the bill 'Was so drawn 5c indorsed in tho 
exercise of tho usual powers, & its pro- 
ceeds received by the principal, wrho 
w’os well aware not only of the general 
practice of the trade, but also that his 
agent exercised the usual powers of 
commission agent, without objectiou 
from him : — ilela : those averments 
warranted an issue, w'hether tho oom« 
mission agent was authorised to draw 
& Indorse tho bill per pro, defender 5c 
wdiethor he was resting owing to pursuer 
the sum in the bill, or any iWt thereof, 


with interest. — A ndkmson v. Buck 5c 
Holmk*^ (1841), 16 Fac. 1024; 3 D. 
975.— SCOT. 

k. Factor — General auilutrily as such 
-Si^nilar acta on previous ovcasUm8,\ 
-A factor under a general power of 
agency having in Ids own name drawn 
bills on a purchaser of goods from his 
principal, which purchaser accepted, 
5c having discounted them with a 
banker, by indorsing them also in his 
individual name, 5c he 5t purchaser 
having become bkpt. : — Held : al- 
though tho agent was in the practice of 
drawing 5c discounting bills, sometimes 
in his own name, 5c at others per pro, 
his principal, who settled with pur- 
chaser on the footing of his aoooptaiioe, 
yet, as the principal s name wras not on 
tho bills, ho was not liable. — T elford r. 
Jambs, Wood 5c James (1824), 2 
Shaw's App. 220.— SCOT. 
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its ordmary course of business, the general autho- 
rity given to H. was not sufTioient to enable hiTn to 
bind the co, thereby ; (2) S/s claim must fail. — 
jRe Cunningham & Co., Ltd., Simpson’s Claim 
(1887), 30 Ch. D. 532 ; 57 L. J. Ch. 169 ; 58 L. T. 
10 . 

338. Authority to sign per pro, lor business 

purposes.] — ^A., manager in the service of pltfs., 
insurance brokers, had authority to sign cheques 
per pro. pltfs. for purposes of their business. A. 
gave deft, in payment of certain racing debts 
cheques signed oy him per pro. pltfs. : — Held .* (1) 
A. had only authority to draw cheques for purposes 
of pltfs.’ business ; (2) deft, must be taken to have 
had notice that the cheques were signed for pur« 
poses outside that business ; (3) there was no 
evidence pltfs. had held out A. as having authority 
to sign the cheques in question ; (4) pltfs. were 
entitled to recover the amount of the cheques from 
deft. — Morison v. Kemp (1912), 29 T. L. R. 70. 
Atitiotaiion : — Consd. Morison v. London County & West- 
minster Bank (1913), 108 L. T. 379. 

339. General authority as such-- Secret 

limitations.] — Edmunds v. Bushell & Jones, No. 
349, post. 

For full aims., see S. C. No. 349, post. 

340. Authority as such — Postdated cheque.] 

— T., a partner in a finn of solrs., drew a cheque for 
£90 in the firm’s name, dated July 20, &: delivered 
it to pltf. on July 13, in exchange for £80, which 
pltf . paid him in good faith believing it to be for a 
client ; — Held : T. had no implied authority to bind 


L. T. 23 ; 15 W. R. 747. 

Annotations : — Refd. Bull v. O’Sullivan (1871 ), L. R. C Q. B. 

209 ; Hutloy v. J»eacock (1913), 30 T. L. 11. 42. 

341. Traveller — ^Holding out.] — I*ltfs. supplied 
deft, with goods ordered through A., the traveller 
of pltfs., & deft, byway of payment accepted a bill 
drawn by A. upon them, & made payable to his 
own order. A. absconded having cashed the bill, 
& the value thereof did not reach pltfs., who sued 
deft, for the price of the goods. It was proved in 
support of the plea of payment that A. had on a 
prior occasion taken payment by a bill drawn in 
blank & accepted by deft., which pltfs. had after- 
wards filled up & cashed, & also that pltfs. had 
written a letter to A., which was shown to deft., in 
which they intimated a wish to draw upon him for 
an amount due ; — Held : neither the previous 
dealing, nor pltfs,’ letter to A,, were evidence of an 


authority to A. to draw a bill in his own favour, & 
a rule to enter a verdict for deft, must bo dia- 
chwged. — H ogarth V. Wherlby U876), L. R. 10 
C. P. 630 ; 44 L. J. C. P. 330 ; 32 L. T. 800. 

Distd. Charles v. Blackwell (1876), C. P. D. 

Parker & Brett (1898). 43 Sol. Jo. 

Vo, u. A. 


B, Authority to accept. 

342. Agent — ^Authority to liquidate partnership 
business.] — Deft., a partner in a firm of A. Bros., 
agreed with her co-partners that the partnership 
should be dissolved, & the affairs of the 6nn liqui- 
dated by an agent, who should realise the assets & 
pay the creditors, & the business carried on by deft. 
Deft. the agent opened a joint banking account, 
& requested the bank to honour drafts signed by 
either of them. Cheques were drawn on joint 
account signed by the agent in the names of deft. 
& himself, & bills were drawn on A. Bros., & 
accepted by the agent in the names of deft. & him- 
self, Si, honoured. Deft, knew nothing of these 
cheques & biUs. Pltf. sued as indorsee for value 
of a bill of exchange drawn on A, Bros., accepted 
by the agent in the names of himself & deft. Si 
made payable at the bank wheiHj the joint account 
\vas opened : — Held : ( 1 ) the agent had no autho- 
rity to accept the bill in deft.’s name so as to bind 
her ; (2 ) not being a partner in the firm of A. Bros., 
he had no authority to accept bills drawn on the 
firm, <te deft, was not liable. — ^O dell v. Cormack 
Brothers (1887), 19 Q. B. D. 223. 

For full anna., see Biuj? cf BxcHANijK, Puomissouy 
N oms ifc N t GOTIABLK. Inmtkumknth. 

343. General authority to accept given on 

previous occasion.] — The bolder of a bill purporting 
to be, but not in fact, accepted by the person to 
whom it is addressed, cannot recover against the 
apparent acceptor, by proving a fact subsequently 
discovered, that on a former occasion deft, had 
given a general authority to the person who 
accepted in his name to accept bills for him. To 
make such authority available for such purpose, 
he must show, cither that the authority remained 
unrevoked at the time of the acceptance, or that he 
took the bill on the faith of such authority. — Cash 
V. Taylor (1830), L. & Welsh. 178 ; 8 L. J. O. H. 
K. B. 202. 


Annotations .'—"DiHid. Llewellyn v. Wlnokworth (1845), 13 

M. & W. 598. Conid. Holliiiffham v. Hoad (1858), 4 C. B. 

N. S. 388. Mentd.MorriBv. Bethcll (1 869 ),L. R. 4 C. P.705. 

344. Payment ol similar acceptances on 

previous occasions.] — ^A. drew bills on his aunt B. 
Si signed B.’s name thereto as acceptor : B. paid 


340 i. Manager — Authority as such, j — 
In an action by resps. us indoreers 
charging applte. as makers of the 
following; note : “ Sixty days after date 
we promise to pay," etc., signed 
" Manager, O. T. L. Co.": — Held: the 
words w'O promise " were not appro- 
priate to a promise by one man with the 
designation of " Manager, O. T. L. 
Co.," Sc the promise must be road 
according to what it w'as in fact in- 
tended to be, as the promise of the co., 
Sc applts. were liable on the note. 
Lvidus V. Melrose, 2 H. & N. 293 ; 
Alexander v. Sizer, L. R. 4 Exoh. 102 ; 
Edmunds v. Bushed db Jones, L. R. 1 
Q. B. 97 ; PenkivU v. Conned, 6 
Exch. 381 ; Maclae v. Sutherland, 3 
E. Sc B. 1, refd. — Faikchild Sc 
FBROUftON t». Nouln (1892), 21 S. C. R. 
484.— CAN. 

340 ii. .] — A bill was 

drawn by the general manager of a 
friendly society in his individxial name 
upon the secretary of the society indi- 
vidually, which the latter accepted as 
setn^etary. The transaction had not 
been authorised: — Held: the hill was 
not binding on the society. — B rownikq 


V . Biunsii Amkrican Friendly 

tiOCiKTY (1859), 3 L. C. J. 306.— CAN. 

l. Express authority as to 

cheques — Promissory note.] — H. ap- 
pointed P. manager of his business 
during his absesnoe, with authority to 
draw & sign oheques on his current 
M'oount, whether in crt^dlt or otherwise, 
to indorse cheques, drafts & bills, & to 
ocoopt bills of exchange. P. drew pro- 
missory notes duly signed for moneys 
advanced by him to the business, &. for 
salary due to him i—IJeld : P. had no 
authority express or implied to draw 
promissory notes Sc H. was not liable 
thereon. — Hainb v. Pattbick, S. A. 
L. R. Trans. Prov. Div. & Witwateruaul 
Local Div. (1917), 110.— S.AF. 

m. Mercatdile agerd — Authority as 
such.] — Hpecial authority is required 
to empower a mercantile agent to draw 
or indorse bills Sc notes, but the autho- 
rity may be implied from ciroumstanoes. 

— PESTONJEB NB88KRWANJE13 V. OOOL 
Mahoiued Sahib (1874), 7 Mad. 369. — 
IND. 

n. Station overseer — Authority as such 
' — Previous instances .} — The situation 


of an ovorseor on a sheep station does 
not necessarily authorise drawing drafts 
for stAtion purpoHOH, but if on previous 
occasions drafts so drawn have been 
honoured the principal will be l>ound. — - 
V. JOULL (1870), 1 V. R. L. 

61.— AUS. 

o. Wife — Authority for purjmea 
of husband's business.] — A husband who 
authorises Ills wife to sign not<« for the 
purposes of his business Sc during hi» 
absonoo will not Ih» answerable for a 
note made to pay off indebtedness due 
by his son.— B rodeur v. DuBom 
(1916), 61 Quo. S. C. 14.— CAN. 

PART V. SECT. 3. SUB-SECT. 4.— B. 

p. Aifcnt — General authority to 
draw — Forgery.] — An agent having a 
general authority to draw bills, forged 
an acoeptance to a bill drawn within 
scope of his authority : — Held : tho 
forgery was no dofenoo for the prin- 
cipal. — D’Arcy V. Jenninob, B. L. D. 
Sc o. 11.— la 

a. Secretary of friendly society — 
AtOhortty as such.] — Browninq v. 
BRXTieu American Friendly Society 
(1859), 3 L. C. J. 306.— GAN. 
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Sect, 3 . — Imp lied authority : Su h-sect 4, B, d: C. } 

«ome of these bills, in one case after the bill was 
protested ; she had never given authority to A. to 
sign them for her, & there was evidence that she 
had expressly denied having done so. A creditor, 
who was the bond fide holder of a bill signed by A. 
for B., filed a claim for recovery of the amount due 
upon it, & insisted that he was entitled to recover, 
on the ground that A. had an implied authority 
from B., who had paid the torrrier bills, in attaching 
lier name to the bill in question : — Held : the cre- 
ditor was not entitled to recovery, or even an 
inquiry as to whether he was a creditor on the 
4j,statc. — L eonard v, Mathews (1851), 18 L. T. 
O. H, 83. 

345 • .] — The fact that deft, admitted 

former bill does not prove he authorised the 
drawer to accept bills in his name, unless the 
former bill was accepted by his hand. Even so, 
a single instance would be mi evidence of a general 
authority. — P hilpot v, Htock (18(50), 2 F. tS:. F. 
180. 

340, Forgery.]— The acceptor of a bill 

set up the defence that the acceptance was aforgerv 
by tiie draf^ver. It was proved that when the bill 
was presented for payment he had without looking 
at it promised to pay in a short time, & further 
that ho had in fact on previous occasions paid 
similar bills by the drawer of this bill, to which (as 
it was supposed) the drawer liad written deft.’s 
acceptance : — Held : a sufheient answer to the 
defence of forgery, for it showed that deft, had 
adopted the acceptance. — Barber v. Ginoell 
( 1700), 3 Ksp. 00. 

Annotation^ : — Contd. .loncH v. llydi* (1814), 5 Taxiut. 488. 

Distd. Morris v. IJolUell (»8(U»). L. K. •''i C’. P. 47. 

347. .] — The indorsee of a bill of 

exchange sued the person by whom it purported to 
be accepted, but such acceptance was forged. Left, 
had not authorised or adopted the forged signature, 
nor had he led pJtf. to believe he had adopted it; 
once before — viz., in the previous year — he iiad 
paid to pltf. a bill of the same drawer, wiiich pur- 
ported to be similarly accepted by him, the accept- 
ance in that case also being forged, but such pay- 
ment was not in the course of business ; — Held : 
deft, not estopped from denying the acceptance to 
be his.— M orris v, Betuell (18(59), L. li. 5 C. F. 
17 ; 21 L. T. 330 ; 18 W. R. 137. 

343, General authority to accept — Admis- 

sion as to previous transaction.] — Proof having been 
given of a general authority by deft, to another to 
accept bills in his name, an admission by deft, of 
his liability on another hill accejited in his name by 
the same party is admissible, not as evidence of a 
general authorit>, but as a confirmation of the 
general authority already proved. — L leweixvn 
( l>i;wErxYN) v, WiNOKWORTii (1845), 13 M. W. 
598 ; 14 L. J. Ex. 329 ; 153 E. K. 250. 

AnnolationM Ilolliiijfham r, Hoad (18r»S). 4 C*. B. 

N. S. 388 ; MorrlH r. Botholl (l8dU), h. U. 4 C. V. 7«5. 

349* Manager — General authority as such — 
Secret limitations.] — A, employed B. to manage his 
business, to c »rry it on in the name of “ B. &; 


Co.” ; the drawing & accepting bills of exchange 
was incidental to the carrying on of such business, 
but it was stipulated between them that B. should 
not draw or accept bills. B. having accepted a bill 
in the name of “ B. & Co.” : — Held: A. was liable 
on the bill in the hands of an indorsee who took it 
without any knowledge of A. &; B. or the business. 
— Edmunds (Edmonds) v, Busheix & Jones 
(1865), L. R. 1 Q. B. 97; 4 F. & F. 1044; 35 
L. .T. Q. B. 20 ; 30 J. P. 094 ; 12 Jur. N. S. 
332. 

AnnutatiorLft .•-•DUtd. He Adatisonia Fibre Co., Miles’ Cluitii 
* (1874), y Gh. App. «35 ; Yorkshire Bauklni? Co. r. 
licatsoti, (1879) 4 U. P. D. 204 ; Daun t?. Hlmiulns (1879), 
41 L. T. 783, O. A. Apld. Watteau v, Fenwick, (18931 
1 Q. B. 340 : Nicholls v. Knapman (1909), 101 L. T. 
74(i. 

350. Trustee for temperance hall — Authority as 
such.] — In an action by an indorsee against A.,B., 
C. as acceptors of a bill of exchange, it appr ared 
the bill was drawn on ” M. & others, trustees of C’. 
Temperance Ball, Liverpool,” & accepted thus: 
“ Accepted M.” A., B., & O. with M. & another 

were the five trustees of a body of persons asso- 
ciaitxd foT* tVie purpose of building the Temperance 
Hall. M. had authority from all the trustees to 
acee])t the bill on their behalf : — Held : defts. werci 
bound by the acceptance, though it did not show on 
the fac^(‘ of it that M. intended to accept not indi- 
vidually, but for himself four others. — Jenkins 
V. Morris (1847), 16 M. & W. 877 ; 9 L. J. O. S. 
151 ; 153 E. R. 1447. 

Annotation : — CoDSd. Jones r. Juckson (1870), 22 Jj. T. 828. 


(\ Authority to indorse, 

351. Agent — ^Authority to discount bill— Secret 
limitations. I — The holder of a bill of exchange 
desired A. to get it discounted, but positively re- 
fused to indorse it. A. delivered it to B. for the 
same purpose, informing him to whom it belongc‘d, 
B., finding he could not dispose of it without in- 
dorsing it, was prevailed ui>on so to do by /\.’s 
telling him he would indemnify him ; but the 
indorsee took it uiion the credit of the names on the 
bill without knowledge of the real owner. The 
original holder afterwards promised to pay the 
bill: — Held: such prondse could not support the 
action brought against him by the indorsee, it being 
nudum pactum ; for as A. was a sjiecial agent under 
a lindted authority, he could not bind his principal 
by any act beyond the scope of such limited 
authority. — Fenn v, ILvrihson (1790), 3 Teim 
Rep. 757 ; 100 E. R. 842. 

Annotationn : Eyon v. Mdls (1804), 1 Smith, K. B. 

478. Apld. Collon r. (lardner (I8a6), 21 Boav. 540. 
Retd. Whiteheufl v. Tuckett (1812), 15 East, 400 ; He 
Acramaii, p. Buslidl (1844), 3 Moiit. D. Dc? G. 615 ; 
Coioinan v. Uiclioa (1855), 16 C. B. 104 ; Brady r. Todd 
(1861), 9 C. B. N. S. 592 ; Baines r. EMlnff (1866), 4 
II. & (J. fill ; Baldry r. Bates (1885), 62 L. T. 620 ; Royal 
Albert Hall Corpn. r. Wincliilsea (1891), 7 T. L. R. 302, 
('. A.; Meyer v. lUohards (1895), 163 U. 8. Rep. 38.5. 
Mentd. Jones r. Ryd© (1814), 5 Taunt. 488 ; Smith r. 
Meroer (1815), 6 Taunt. 76 ; He Lawrance, Mortimore & 
Schroder (1861), 4 Ij. T. 184 ; Udell v. Atherton (1861), 
7 II. & N. 172 ; Dumont v. WilUamBon (1867), 17 L. T. 71. 


PARTLY. SECT. 3, SUB-SECT. 4. - C. 

W V, Agent — Authm'iiy to sign mortgage 
— Haper ''simitarly ind4rrscJ."\ — By a 
mtge. recitinir that H. B. & Co. were 
indebted to pltfs. for money lent tn 
theiix on promissory notes made by 
B., indorsed by the co. & by deft., deft, 
covenanted with pltfs. (hat he i>r B. 
or the CO. should pay the indebtoflness 
represented by noUv or by rcncuTd or 
substitvited iioU*b. For ikworal years 
B. had been preijicntinK notes for diw»eunt 
purportinic to lie indorsed by deft, A; 
had always wTltton his name as in* 


ilorser. as ho allejrod, with his assent, 
& uraAC evidence that on deft. objwUiifr 
to sikniiik the in tire., as pltfs. would 
notice the difTerence in siiriiatures, lie 
simied deft.’s name in his prc'senoe, & 
that deft, ackiiowledired the iut«i\ as 
Ids act & deed. In an action airainst 
deft, under the mtire. on promi88oi*y 
notes made by B. indorsed by the co. 
^ by deft., the judjse told the jury they 
might Infer from the evidence & deft, ’s 
conduct that he consented to his name 
iHiiiig used & tliat as the lutge, con- 
templated renewals of the notes & there 
was no evidence from whleli it might be 


, considered the nmewal notes were pay- 
I raciit of the mtgo.,it was clear pltfs. \mc 
not paid. & the Jury found for pltfs. as 
regards the intgt*. & for deft, as n^irards 
the promissory notes. On appeal : — 
Held: (1) there n’as no ground for 
disturbing the verdict as rt>gards the 
mtgt\ ; (2) pltfs. ought to be alionvd a 
new trial as regards the promissory notes, 
& a distinct, direction should he given 
the Jury that in the undoubted absence 
of any notice to pltfs. of the indorse - 
, monts not Iielng genuine, they >vere 
clearly warranted in accepting paper 
i*‘»lmliarly indorsed,” & deft, should 
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Part V- — Authority op the Agent. 


362. Express authority — Accommodation 

bill.] — letter written by A. & Co. inclosed a bill of 
exchange, accepted & specially indorsed to B. & 
Co,, A; stated, “ We have drawn upon you for £300 ; 
against this we remit you inclosed for £300.** B. & 
Co. had absconded when this letter arrived, but had 
left the following letter with G. : “In our absence 
we authorise you to open our letters, & for us & in 
our name to indorse any bills of exchange which 
may be remitted to us, & to deliver such bills to D. 
or to negotiate such bills, & deliver the proceeds to 
D., against any liability he may be under for our 
account.’* C. having indorsed the inclosed bill in 
the name of B. &; Co., on the supposed authority 
contained in the second letter; — Held: (1) the 
second letter gave an authority to indorse those 
bills only of which B. & Co. were bond fide holders, 
not a bill received upon the terms of the first 
letter ; (2) a subsequent indorsee for value, without 
notice of the circumstances, could not recover 
against the acceptor of the bill. — Fearn r. Filica 
(1844), 7 Man. & G, 513; 8 Scott, N. K. 241 
14 L. J. C. P. 15 ; 3 L. T. O. S. 180 ; 135 E. R. 

notation : — Retd. Rank oC Renpal r. Maclcod (1849), 5 
Moo. lud. APP. 1. 

353. Similar acts on previous occasions.] — 

The declaration in an action on a bill of exchange 
stated it to have been drawn by Hannah P., 
accepted by deft., & indorsed by il. P. to pltfs. 
The drawing & indorsement appeared to be in this 
form “Prr pro. H. P., J. P.” A clerk of pltfs. 
proved that the drawing & indorsement were in the 
handwriting of J. P., whom he understood to be the 
son of a Mrs. P., whom he had never seen, but with 
whose house the house of his employers had deal- 
ings, & that he had seen bills drawn & acccfited 
in the same form as the bill in question, some of 
which bills had been i)aid ; — Held: sufiicient proof 
as against deft, of an authority to indorse. — .J ones 
V, Turnour (1830), 4 C. & W 204 ; L. & Welsh. 
318 ; 8 L. J. O. S. K. B. 173. 

k — Similar acts on previous occasions.] 
s.' confidential clerk had oeen accustomed to 
draw bills & cheques for them by procuration ; & 
it was proved that, in one instance, he had autho- 
rity to indorse, & that in two other instances defts. 
had received money obtained by his indorsing in 
their name : — Held : sufiicient evidence to warrant 
a jury in finding that the clerk had a general 
authority to indorse. — Prescott r. Flinn (1832), 
9 Bing. 19 ; 2 Moo. & S. 18 ; 1 L. .T. C. P. 145 ; 
131 B. R. 521. 

Acraiuan, Kx p. RuhIioH (1844), 3 


365. Factory-Usual authority as such.]- Pltfs. 

through K., whose name appeared on the invoices 
as their agent, sold goods to defts. Defta. gave K. 
a chejjue in payment payable to pltfs. or order. 
K., without express authority, indorsed the cheque 
in pltfs.* name, adding “ per K., agent.’* 'Iho 
bankers paid, &; K. failed to account to pltfs, 
Pltfs. sued defts. for the money &; in trover for the 
cheque ; — Held : there was evidence that K. had 
implied authority to indorse the cheque, or that 
pltfs. had held him out as their agent so as to 
justify i)ayment on his indorsement. — (yHARLiiS r. 
Blackwell (1877), 2 C. P. D. 151 ; 40 L. J. Q. B. 
308 ; 30 L. T. 195 ; 25 W. R. 472, C. A. 

Annotation : — Consd. lUsscll r. Fox (1884), Cab. & El. .395. 

356. Farm bailiff — Authority to make & receive 
I payments.] — Davioson v, Stanley, No. 330, ante, 

357. Manager — Express authority to indorse per 
pro. for particular purpose.] — A., manager of the 
firm of B. & Co., debt collectors, had authority inter 
alia to indorse bills & cheques sent in payment to 
B. & Co. per pro. B. A. Co., A.,*’ forthe purposci of 
paying I hem into B. & Co.’s banking account. 

I A. took six bills to deft., some being indorsed “ B. 

I & Co.,’* iSt others “ B. & Co. per pro.” & asked 
j deft., who knew A. as B. Co.’s manager, to obt^iin 
j cash for them for the ourpose of paying wages, 
j Deft, obtained fi’om his bank the lull lace value of 
I the bills A. handed it over to A., who misiii>pro- 
j printed it. The jury having found A. had no 
I authority to indorse otherwise than per pro.^ that 
B. & Co. had not held out A. as having a general 
authority to indorse or to cash bills, that the bills 
, indorsed perjyru. were so indorsed for the purpose 
of dofraudingB. & Co., & that deft, was a bond fide 
holder for value: — Held: (1) os to the bills not 
indorsed per pro., B. & Co. were entitled to recover ; 
(2) as to the bills indorsed per pro.t A. had no 
j authority to negotiate them but only to pay them 
j into B. ^ Co.’s bank, A; B. & Co. were entitled to 
I recover. — C ompertz v. Cook (1903), 20 T. L. R. 

I Annotation .'- Held, Morison r. London Coiuily & AA>st* 
! inlustor Ruiik, [1914] 3 K. Ji. 35G,C. A. 

I 358. General authority as such— Onus of 

I proof.] — Defts. were trustees under a deed by the 
j provisions of which they were to carry on a business 
in the name of 8. M. They did so & employed S. M. 

I to conduct the business. Tlie indorsement of bills 
I was necessary A incidental to the (;aiTying on of 
I such business. Bills indoised “ S. M. ” were dis- 
I counted with persons who were in the habit of 
; discounting for the former firm who assigned their 
effects to (lefts, as trustees : — Held : ( 1 ) the onus of 


not 1)0 iM^rmitted to object te the In- 
dorsements on the renewal notes. — 
Meiumiant's Hank r. Okokok Host- 
wick (1878). 28 C. P. 450; affd. .1 A. U. 

2L- CAN. 

352 i. Exprem authority — Ac- 

ewnnwdation hiUA — A promissory note 
made l)y C. payable to the order of H. 
& indorsed by H. was intrusted by him 
to C. for the purpose of beintf used by 
C. to retire another note which H. had 
indorsed for C.'s accommodation. 
While it was still in C.’s possession 
was pressed by pltf. for a debt duo to 
him & handed him the note, which pltf. 
received on account of his debt, making 
no inquiry respecting C.’s title to tJie 
note or his authority so to deal with it. 
In an action on the note against H. : — 
TleJd : the note was none the less 
current liooause C. In fraud of the 
purpose for which it had been intrusted 
to him had usetl it for another purpose, 
& the wron^ul diversion from the pur- 
pose for which it had been Intrusted to 
C. oould not destroy the apparent title 


of a bond fkU holder for value, & pltf. 
was entitled to recover.- ( 'uohh r. 
t’URUiE (1880), 43 U. C. R. 599 ; 5 A. U. 
31.- CAN. 

B. Coinmifution agent — Trade, custom.} 
— AxiiEiwoN V. Buck tk. Holmeh. 
p. 310 h, ante. — SCOT. 

358 i. Manager — General authority as 
sw-A.]— An agency given in a general 
manner to manage & administer the 
personal effects of the principal does not 
authorise the agent to indorse notes so 
as to i)ind the principal for an object 
foreign to the administration of the 
effects. — .T odoin v. Lantwikk (1878), 
31 L. C. J. Ill, Q. B.— CAN. 

358 ii. Similar acts on 

previom occasions .] — Trustees for credi- 
tors employed bkpt. os manager for a 
coal mine, which ho had conveyed to 
them ; he negotiated a bill which boro 
to bo for value in coals of the colliery, 
but on which the trustees’ names did 
* not appear. Hkpt, had been in the 


proctiw) of micepting, drawing & in- 
dorsing hills in hiKOwn individual name 
in relation to the <*olllery: — Hetd : the 
trustees wore liable. — Murray & 
MACijHKOOR V. Oamubelt, & (Jo. (1827), 
0 8. 147 ; 3 Fao. 130.— SCOT. 

t. Mercantile agent — Authority as 
such.] — Hehtonjek Nksserwanjek v. 
Gool Mahomed Haihb, p. 311 ni, ante. 

— IND. 

u. Station-master — Authority to 

receive di' transmit cheques.] — Pltf. <;o. 
instructed one of its station-masters to 
receive cheques for freight, & forward 
same to a bonk for collection. He in- 
dorsed cheques made payable to the oo., 
received for freight, signing tlie co.’s 
name, pop himself os agent, & received 
Iiroceods from deft. : — Jlrld : deft, 

should have obtained an authority from 
pltf. oo. lH>fope acoeptlng the agent* 
indorsations & was liable for the amount 
of the cheques. — Canadian Pacifk^ v. 
Houhelaoa (1908), 5 E. L. It. 567.— 
CAN. 



314 


Agency. 


Sect 3 , — Implied authority : Suh^aecL 4, C. D.&E,} 

showing that the indorsements were made on 
account of the separate business & not on that of 
the trustees which was the general ostensible 
business lay on defts. ; (2) in the circumstances 
defts. were bound by the indorsements. — F urze v. i 
(1841 ), 2 Q. B. 388 ; 2 Gal. & Dav. 1 1(5 ; 
11 L. J. Q. B. 119 ; 6 Jur. 554 ; 114 E. R. 154. 

AnrnMix>na: — Diitd. East v. Smith (1847), 16 L. J. Q. B. 
292 : Yorkahlro Banking: Co. u. BoatBon, LcedB & County 
Banking Co. v. Beatson (1879), 4 C. P. D. 204; York- 
Bhiro Banking Co. o. BcatHon (1880), 5 C. P. I). 109, C. A. 
Refd.NiohollB V. Knapman (1909), 101 L. T. 746. Mentd. 
llobBOU r. CurlowlB (1842), 2 Q. B. 421 ; King v. BIckIcy 
(1842), 6 Jur. 682 ; Miers v. Brown (1843),ill M. & W. 
872; Camit v, Thompson (1849), 7 C. B. 400 ; l»aul v. 
Jool (1859), 5 Jur. N. S. 60^ Ex. Ch. 

359. Manager of bank — Express authority — Bill 
Indorsed after bank stopped payment.]— M., mana- 
ger of a joint-stock baiik, having authority to in- 
dorse bills in course of business of the bank, but not 
otherwise, indorsed a bill of exchange four months 
after the bank had stopped, professedly “per 
I)rocuration ** for the bank, but without authority 
from the directors, whose business it was to wind 
ui) the affairs of the bank. In an action against 
the bank u])on the bill : — Held : ( 1 ) an indorsement 
“ lier procuration ” imported that the indorsement 
was not the act of the bank, but of a person pro- 
fessing to have special authority so to indorse ; 
(2) it was the duty of a person taking the bill to 
satisfy himself that the indorser had the authority 
which ho pretended to have ; (3) pltf. was not 
entitled to recover. — Alexander v. M’Kenzie 
(1848), (5 0. B, 7(5(5 ; 18 L. J. 0. P. 94 ; 12 L. T. 
O. H. 175 ; 13 Jur. 34(5 ; 13(5 E. R. 1449. 

AnnoiationH : — Expld. lU .Sea, Fire & Life Iiimcc., / r;.E p. 
Greenwood (1854), 18 Jur. 887. Difltd. UichardH v. Ruegg 
(1866), 27 h. T. O. S. 1 84. Consd. Smith r. M’Guiro (1 868), 
.8 H. & N. 654. Apld. SUgg r. Elliott (1 862), 12 (;. B. N. S. 
878. Confld. CharloH v, Blackwell (1877), 2 C. P. 1), 151, 
C. A. Refd. Grant v. Norway (1851), 20 L. J. C. J*. 93. 

1). Authorify io discount 

360. Agent— Express Instructions to discount — 
Secret limitations.] — E enn r. Harrison, ^o, 351, 
ante. 

For full anns., acc S. C. No. 8.61, ante. 

361. Agent to sell — Express authority to draw & 
transmit.] — Whei-e an agent was authorised to draw' 
bills upon sale of goods for pltfs. at so many months, 
which bills were to be transmitted to pltfs., & the 
agent drew bills at a largei' credit than that for 
which he was authorised, &, instead of indorsing & 
transmitting them to pltfs., got them discounted hy 
deft. & converted them to his own use ; — Held : 
proof of these facts alone did not afford sufliicient 
evidence of fraud connected with deft, to give pltfs. 
a primd facie ri^hi to recover the amount of the bills 
from him as money had & received ifc make it 
incumbent on liim to show he gave full value for 
the bills. — Davis v. Willis (1830), 1 Har. & W. 
079 ; sub nom, Davies r. Willats, 5 L, J. K. B. 
94. 

362. Farm baUlff— Instructions to transmit.] — 

Where B. drew a cheque at his place of residence, 
a single house, four miles from D,, on unstamped 
paper, dated at L. upon a banker there, & delivered 
it to hia fanning bailiff to give to C., in whose favour 
it W'as drawn, cc the bailiff discounted it wdth A., 
a banker at C., 12 miles from L., ^ five days after- 
w'ards the drawee stopped payment, A. not having 


presented the cheque j — Held : the bailiff was not 
acting within scope of his authority in discounting 
the cheque, so as to bind his principal. — Waters 

V. Brogden (1827), 1 Y. & J. 457 ; 148 B. R. 750. 

863. Financial agent & secretary— Express author 

rlty to discount — ^Forged bills.}— A secretary & 
financial agent of a co., having authority to get hills 
discounted, forged bills & got them discoimted. 
He paid the proceeds into a bank to the account of 
a firm to which he belonged, & in Ms character of a 
member of that firm drew cheques on the account 
in favour of the co. , ^ it was alleged that, out of the 
amounts so drawn, he actually made payments for 
the benefit of the co. The bill-discounter had not 
negotiated the bills. In the winding-up of the co., 
the discounter asked for an inquiry what amount 
of proceeds of the bills had thus reached the co. & 
asking to claim for the amount when ascertained : 
— Held: (1) an inquiry must be directed wiiat 
amount of the proceeds of the bills had been ap- 
plied directly or indirectly for the benefit of the 
co. ; (2) a claim for the amount when ascertained 
would be good. — Me Japanese Curtains & Patent 
Fabric Co., Ltd., Ex p- Shoolbred (1880), 28 

W. R. 339. 

Authority io fill up and jiegoiiate Blank 
Instruments, 

See, further. Bills of Exchange, Promissory 
Notes & Negotiable Instruments; Estoppel, 
For cases in reference to blank transfers, see Stock 
Exchange. 

364*. In general.] — Q^i, : whether the cases as to 
the liability of a man who signs a blank bill or note 
or cheque are founded on the doctrine of estoppel, 

> or on a rule of law merchant that an actual 
authority is thereby conferred on the person in 
whose hands the instrument is (Williams, J.). — 
Ex p. Swan (1860), 30 L. J. C. P. 113. 

For full oniiB., see C'OMrAXiKS, 

365. Agent — Receipt of acceptance blank as to 
amount — Secret limitations.] — A party giving 
another his blank acceptance authorises him to fill 
it up with any sum covered by the stamp & nego- 
tiate it, & will be liable tliereupon in the hands of a 
bond fide holder, notwithstanding any limitation of 
authority, in point of time or otherwise, as between 
himself & the party to whom he delivers it. In 
such case the lapse of time is only evidence of a 
limitation of authority as between the blank accep- 
tor & the party to whom ho delivers it, & does not 
disprove the authority to negotiate the bill after 
lapse of an unreasonable time, if, upon the face of 
the bill, no such lapse of time appears. On a plea 
of Stat. Limitations, lapse of time from the giving 
of the blank acceptance will be no evidence, for it 
will not appear when the bill is filled up, as the Act 
does not run until then. — Hontague (SIountaouk) 
V. Perkins (1853), 22 L. J. C. P. 187 ; 21 L. T. O. S. 
185 ; 17 Jur. 557 ; 1 W. R. 437 ; I C. L. R. 579. 

Annotations : — DUtd. Carter v. White (1882), 20 Ch. D. 226 ; 

Refd. Hatch t?. SearlcH, Stanway ‘b Case, Conway’s C’omo 

(1854), 2 Sm. & G. 147 ; Harvey r. Cano (1876), 34 L. T. 

64 ; London & South Western Bank r. Wentworth (1880), 

6 Ex. D. 96. 

366. .] — Giving a blank acceptance is 

only primd facie evidence of an authority to the 
person to whom it is given to fill up the bill for the 
amount to which the stamp extenas ; & where the 
holder of a bill takes it with notice of a circumstance 
of suspicion, he can be in no better situation than 


PART V. SECT. 3, SUB-SECT. 4.— D. | 

V. Manager — Express authority for 
business purpose8.]S. & Co., maua«rlnfi: 

of deft. 00 ., had a general banking 
account with pltf., Sl N, deCo. had power 
to draw, accept, indorse, Sc negotiate 
on behalf of deft. oo. all cheques, pro- 


missory notes, drafts, etc., noccssarv 
to enable them to carry on deft. oo. s 
business. IHirportlng to act under this 
power, N. & Vo, drew a bill of exchange 
on dolt. CO., which w’as accepted by it. 
Sc Indorsed by Nf. Sc Co. to pltf., who 
credited the amoimt to N. & CTo.’s 
general account. N. Sc Oo. personally 


drew out by cheque the amount without 
reference to deft, oo., Sc the money was 
not applied in deft, oo.'s business:- 
Held : deft, co, not liable on the bill. — 
Oriental Bank Corpn. v. Baree Tea 
Co. (1883), 1. L. R. 9 Calc. 880 ; 13 
C. L. R. 412.— IND. 
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thfl drawee or indorser, who bad given no value for 
the bill. — SUtch v. Searles, Stanway’s Case, 
OoswAY’s Case (1868), 2 Sm. & G. 147; 24 
Ifc J. Ch. 22 ; 24 L. T. O. 8. 122 ; 8 W. R. 49 ; 66 
£• XV* 342* 


AnnMiojis : — Oonid. Carter t>. White (1882). 20 Ch. D 225. 

o.M 26 Ch. D. 257. C. A. ; Faulks 

178. 

367. Notation In margin.] — Deft. 

signed an acceptance, the amount in the body of 
which was then left in blank, but in the margin of 
which were the figures £14 Os. 6d., that being the 
sum for which dett. desired to accept. He then 
handed the acceptance to the drawer, who filled 
in the blank in the body of the bill for £104 Os. (id., 
& fraudulently altered the figures in the margin to 
that sum. The bill was then indorsed by drawer 
to pltfs., who took it bond fide for value for the 
larger amount x—-Held : deft, was liable on the bill 
for such larger amount, on the grounds (1) the 
marginal figures were not an essential part of a bill 
of exchange ; (2) one who gave an acceptance in j 
blank held out the person he intrusted therewith 
as having authority to fill in the bill as he pleased 
within the limits of the stamp ; (3) no alteration 
(even if fraudulent & unauthorised) of the marginal 
figures could vitiate the bill as a bill for the full 
amount inserted in the body when it reached the 
hands of a holder for value who was unaware that 
the marginal figures had been improperly altered* — 
Garrard v. Lewis (1882), 10 Q. B. D. 30 ; 47 
L. T. 408 ; 31 W. R. 475. 


Annotations Ilordman v. Wlioclcr, [1902] 1 K. fi. 

Mtttjmillan v. hoiiduu Joiut Slock Bank. 
11917] 2 K. B. 439. C. A, 


in the agreement, ** drawers to be provided by 
A.,** did not extend the limited authori^ actually 
given.— W ATKIN r. Lamb (1901), 85 L. T. 483 ; 17 
T. L. R. 777. 

369. Receipt of blank bill of exchange.] — 

The drawer of an unstamped bill of exchange 
drawn abroad , but filled up in England by his agent 
contrary to his intentions, is liable to an innocent 
holder for value. — Barker r. Sterne (1854), 9 
Exch. 684 ; 23 L. J. Ex. 201 ; 23 L. T. 0. S. 96 
2 W. R. 418 ; 2 C. L. R. 1020. 

370. Receipt of blank promissory note for 

delivery to particular parties — Secret limitations as 
to amount.] — Where deft, in an action brought by 
payees of a pi^omissory note against him, as maker 
of the note, had signed his name on a blank 
stamped piece of paper, & intrusted the paper to A. 
with authority to fill it up as a pi*omis8ory note for 
a certain sum payable to pltfs. & deliver it to pltfs. 
as security for an advance to be made by them, & 
A. had fraudulently filled the paper up as a promis- 
sory note for a larger amount & obtained by means 
of it an advancje of that amount I roiu pltfs., who had 
no notice of fraud : — Held ; ( 1 ) deft, was estopped 
from denying validity of the note as between him- 
self pltfs.; (2) the action was maintainable 
against him for the full amount of the note.- 
Lloyds Bank, Ltd. v. Cooke, [1907] 1 K. B. 794 ; 
76 L. J. K. B. 606 ; 96 L. T. 715 ; 23 T. L. R. 429, 
O. A. 


Distd. Smith r. Prossor, [1907] 2 K. B. 735., 
C. A. Gonsd. Macmillan v. Loudon Joint StO(^k Bank. 
[1917] 2 K. B. 439, C. A. Mentd. Talbot v. Von BoHh. 
[1911] 1 K. B. 8r>4, C. A.: Shaw r. Holland, [1913] tf 
K. B. 15, (5. A. 


368. Receipt of accommodation bill blank 

as to drawer’s name.] — In pursuance of an agree- 
ment made between pltfs. & A. for accommodation 
in relation to acceptances, pltfs. handed A. cert.ain 
bills, which they had accepted, in which the dates 
& drawers’ names were left blank, which under the 
agreement were to be provided by A. The bills 
were to be used by A. to recoup himself for advances 
to pltfs., & for the purpose of raising money for 

e ltis. A. used the bills for his own purposes, & 
aving filled in the dates, handed them to deft., L., 
who, in good faith, inserted the drawers’ names. 
In an action against L. for conversion : — Held ; (1 ) 
although L. took the bills in good faith, ho was 
liable, as he took bills with only an acceptor’s name 
but DO drawer’s name, & so ran the risk that A. had 
no authority, or only a limited authority, to allow 
a drawer’s name to be put in the instrument ; 
(2 ) A. had no authority to insert a drawer’s name in 
the circumstances, as the only authority he had to 
insert a name was that of a drawer who would take 
the bill for pltfs. ’ benefit ; (3 ) insertion of the words 


371, Receipt of blank promissory notes for 

custody — To be used only in accordance with subse- 
quent instructions.] — P., in 8. Africa, being about 
to leave for England, in anticipation of the possi- 
bility of funds being suddenly required during his 
absence, signed his name on two blank unstamped 
pieces of paper, which were lithographed forms of 
promissory notes, & handed them to T. with in- 
structions that they sliould be retained in the 
custody of his attorneys until P. should, by tele- 
gram or letter from England, give instructions for 
their issue as promissory not.es as to the amounts 
for which they should bo filled up. After P. had 
left S. Africa T., mthout waiting for instructions 
from P. (which were in fact never given) & in fraud 
of P., filled in the blanks in the documents so as to- 
makc them appear to be promissory notes for con- 
siderable sums & sold them to pltf., who t^ok them 
honestly & in good faith, & witliout notice of fraud, 
& gave full value for them. For the purpose of 
suing in England, the notes were stamped as 
foreign bills : — Held : ( 1 ) as P. handed the notes to 
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370 i. A.geni- — Receipt of blank pro- 
mis ory TioU for delivery to partieukir 
parties — Sectei limUations as w use ,] — 
Dolt. wishinsT to purchase aharos in a 
00 . about to be formed, sltmod & 
handed over to C. a blank promissory 
note on the understanding that It would 
be filled In with the uamo of the co, os 
payee & used only in payment of the 
shares. The co. was never formed, & C. 
filled In his own name as payee & in- 
dorsed the note to pltf. for value : — 
Held : deft, not liable on the note. 
Hniiih V. Prosser, [1907] 2 K. B. 7.35. 
foild. ; JUoyd's Bank, Ltd. v. Cooke, 
11907) 1 K. B. 794, distd. — Campbell 
«. Bouequb (1914), 28 W. L. K. 148.— 


871 i. Receipt of blank promis- 

sory notes for custody — To be used only 
in accordance with subsegyent inslruc- 
fions,)— Reap, signed eome blank forms 
of bilis Bent them to his agent, T., 


at Port Arthur, where he o^^^led liouse 
property. Itesp/s instructions were 
that in the event of money being re- 
quired for repairs to the houses, T. was 
to notify him, & if resp. could not send 
T. the money, then the latter was to fill 
up & use the forms for the puriiose of 
raising the necessary sum. T. filled up 
one of the notes, & Issued it for Ids own 
private purposes. In an action by the 
holder of the note, the ot. foimd on the 
evidence that the circumstance on 
which alone T. was authorised to fill 
up the note never arose, that T.’s act 
was iinauthorised & fraudulent as 
against resp. On appeal : — Ildd : (1) 
the judgment ot the ct. affirming tliis 
finding was not so clearly wrong as to 
justify the Supreme Ct. in reversing it ; 
(2) Bills of Kxchmigo Act, R. 8. O., 
1906, o. 119, ss. 31, 32, did not protect 
holders in due course where the agent 
who issued the note was a mere dus- 
todiau only ; (3) T.'s act was not 

capable of ratification in so far as he 
was not acting for resp.’s benefit or 


on wjsp.'s behalf in fraudulently 
negotiating the instrument. Smith v. 
Prosser, 11907] 2 K. B. 735 ; Johnston 
V, O'NcUl, [1911] A. (]. 552 ; Oray v. 
Turnbull (1870), L. K. 2 ILL. Sc. & JMv. 

53 ; The P. Calanet v. Glamorgan S.S. 
Co., [1893] A. C. 207 ; Lloyd^s Bank v, 
Cooke, 11907] 1 K. B. 794 ; Farquharsmu 
V. King, 11902] A. C. 325, at 336 ; 
Rimmer v. Webster, 11902] 2 Cli. 163, at 
169 ; ScholfUldx, I^ndesborough, 11896] 
A. 0. 514, at 521 ; CotoniaT Bank of 
Australasia v. MarshaU, [1906] A. (’. 
559, at 565 ; Imperial Bank of Cariadn 
V. Bank of Hamidon, [1903] A. C. 49, at 

54 ; Cundy v. JAndsay, 3 App. (^. 469, 
at 463 ; Keighly Maxsted v. Durant, 
11901] A. C. 240 ; Sash v. De Frevilic, 
[1900] 2 Q. B. 72 ; fondon Joint Stock 
Bank v. Simmons, [1892] A. 0, 201 ; 
Baxendale v. Bennett (1878). 3 Q, B, D. 
525; JJoyd's v. Grace Smith, [1911] 2 
K. B. 489 ; New South Wales Taxation 
Comrs. V. Palmer, 11907] A. C. 179, 
cited. — R ay c. Wili^n (1911), 45 
8. C. R. 401.— CAN. 
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Agency. 


Sect 3 . — Implied authority i, 
H. ; sub-sect 5.] 


T* as custodian only, & not with the intention that 
xhey siioiild bo issued as negotiable instruments, he 
was not estopped from denying the validity of the 


T. L. K. 597'; 61 8ol. Jo, 551, a A. 

Jnrwlations :~Couaii, MacmlUaii r. T.ornlon Joint Stock 
Bank, 11^17] 2 K. IJ. 43y, C. A. Refd. MorlHou v. London 
(.ounty & WcBtinlnstcp Wank (1918), 108 L. T. 379. 

372. Clerk — Receipt of cheques blank as to payee 
•& amount.] — Pltf., a stockbroker, employed a con- 
fidential clerk. On settling days on the Stock Ex- 
change it was pltf.’s practice to sign a number of 
blank cheques to hand them over to the clerk, 
giving him authority to fill in the names of persons 
with whom pltf. did business <fe whoso accounts he 
wished to settle, & tlie amount of the sums due to 
hmi; Tlie authority of the clerk was absolutely 
limited to this. The clerk had entered into betting 
transactions with defts. & had incurred debts. To 
pay these debts he wrongfully filled in seven of the 
blank cheques with the name of defts., who took 
them in good faith, & certain sums which he owed 
them from time to time. Pltf. sued defts. for 
•damages for conversion of the cheques & their 
proceeds : — Held : pltf. was entitled to recover. — 

^ llEVAN (1914), 110 L. T. 933 ; 
SO T. L. R. 395, 0. A. 

373. Pledgor agent of pledgee — Receipt of deli- 
very warrant blank as to quantity.] — A liarbour 
t)oard furnished owners of goods lying at their 
warehouses with delivery order forms, which w^ere 

bad three columns, the first headed 
Ship, the second “ Kow numbers,” ^ tlie third 
" Quantity in words at length.” At the bottom of 
the sheet w^as a ruled lino for signature. In Aug., 
1898, N. presented a form to pltfs. for signature 
referring to one hogshead of tobacco out of 18 
pledged by him with pltfs. In column 2 he placed 
the number 24«, but the third was left blank for N. 
to fill up, as he told pltf.’s manager he (lid not 
know w'hether it was a tierce or hogshead. After 
the signature had been placed on the form he (Irew 
a line after the number 249 & wrote in the figures 
263, & in the third column put the words ” eighteen 
hogsheads.” In an action against* the harbour 
board for conversion of the 17 hogsheads \—Hcld : 
<1) tiltfs. could not recover, as N, was their agent 
to complete the form ; (2 ) they were responsible 
for his fraudulent act. — Union Credit Bank, 
Ltd., A Davies v, Mersey Docks ,te Uarrour 
Board, Union Credit Bank, Ltd., Davies v, 
Mersey Docks & Haruodr Board & North & 


Sub-sect 4, E, F, O. , South Wales Bank, Ltd., [1899] 2 Q. B. 205 ; 68 
L. J. Q. B. 842 ; 81 L. T. 44 ; 4 Com. Oas. 227. 

F, Authority to give Notice of Dishonour, 

374. Tradesman’s foreman — Authority as such.] 

— Deft, drew a bill on A., who accepted it; deft, 
indorsed it to B., B. to C. The bill falling due on 
a Sunday, C.’s son presented it on the Saturday 
to A., w^ho refused to pay it. C.’s son went & told 
B. & his foreman ; on the same day the foreman 
told deft, of the dishonour ; on the Sunday B. also 
told him of it : — Held : there was no sufficient 
notice, there being no sufficient intimation from an 
authorised person that deft, would be looked to for 
payment. Semhte : a tradesman’s foreman is not 
to be presumed to have authority to give a notice 
of dishonour for his master. — Kastv. Smith (1847), 
4 Dowl. Ac L. 741 ; 16 L. J. Q. B. 292 ; 9 L. T. O. S. 
130; 11 Jur. 412. 

Annotation : — Be!d. Count r. Thompson (1 849), 7 C. I). 
400. 

G, Authority to receive Notice of Dishonour, 

See Bills of Exchange, Promissory Notes Ac 
Negotiable Instruments. 

H, Authority to tvaive Notice of Dishonour. 
aScc cases, 


Sub-sect. 5. — Authority to borrow. 

375. Agent — ^Authority to collect rents &, repair 
houses.] — Deft.’s agent, to whom the collection of 
rent Ac keeping of houses, among them pltf.’s 
house, in repair, was intrusted by deft., landlord 
thereof, had ordered sewerage work to be done, Ac 
1 1 ad authorised pltf. to pay for beer for the work- 
men, i)romising tliat the amount so paid should be 
deducted out of the rent. No rent was due at the 
time of the authority thus given. Pltf. had paid 
for the beer. In an action for wrongful distress, on 
the ground that the promised allowance had not 
been made : — Held : ( 1 ) the agent had no authority 
to borrow money, or to get others to pay for beer ; 
(2) it might have been different if there had been 
any rent due. — Crooke v. Wilson, No. 610, post. 

376. Authority to draw on banking account.] 

— An agent has no right, without authority of his 
principal, to overdraw a banking account. If it 
appears the agent has done so with his principal’s 
knowledge the jury will be warranted in inferring 
from this that the agent had in fact requisite 
authority. — Pott v, Bevan (1844), 1 Car. & Kir. 
335. 


PART V. SECT. 3, SUB-SECT. 4.— H. 

w. Agent — Authority to drair.) — 
A HpecifU authority to draw a hill 
•ootiw^H on ItH ao<H>ptunoo ; If tl\o drawor 
in dlHchamHl by want of notice of dis- 
Jionour, the aijt'nt cannot, without 
lurthor exprOBn authority, revive the 
liability by waivlnpr tlie lepftd diBcharin*. 

v. OimiinT (1848), 1 All. 


PART V. SECT. 3, SUB-SECT. 6. 

876 i. Ageni — Authority to open bonk- 
ing cuTount.] — A native lady, iH>8BeH&iinK 
an estate In a district in which she did 
not reside, oinmed an accoimt with a 
banker, throuffh her son, us airimt. to 
provide for the piuictual luiyrnent of 
ilovt. revenue & to inwt c\irn'nt ex- 
penses : — hrUi : such course of dealinir 
did not of itself warrant the Itanker in 
advancinif to the sou. os accredited 
agent of his mother, large sums of 
money on l)onds. — M israuv v. Gopal 
Lall Doss (1808), 10 W. R. 37C.—IND. 


376 ii. Banking ejrpresaly ns 

ogeni for unnamed principal .] — An 
account kept in a bank in th«' name of 
C., as the agent expressly of S.. was 
elosed, & a new account opened in the 
name simply of “ C. agent " ; V. was 
in reality (althongh unknown to the 
hank) tlie agent not only of S., but of 
various other parties, all of %vhoso funds 
were indiscriminately deposited & 
drawn in the name of ** C. agent ’’ : — 
Held : S. liable for an overdrawn 
balance due by O, agent," In the 
alwence of any special evidence to 
establish indebtedness to the bank byS. 
personally. — TiiK Mktroi*outan Bank 
i\Symk8U876),21 L.C. J.201.— can. 

X. Authority to manage estate,] 

— M. as administrator w-as managing 
the real estates of S. ; ho was also one of 
the exors. & trustees of E. There was a 
sum due for taxes on some property of 
tiie S. estate, & M. paid some uith money 
of the E. estate, directing the agentof 
that estate to charge the amount to the 


I S. eatate ; M. did not enter the amount 
I in his accounts with the S. estate as a 
j loan, but on the contrary in the ac- 
! comits whicli ho rendered took credit 
I for tlie amount os a payment by him- 
I self. M. had no authority to borrow 
' money : — Held : the E. estate could 
not hold the S. estate liable for the sum 
& was not entitled to a lion therefor on 
tlie property in respect of which the 
taxes were payable. — Ewart v. 
Steven (1871), 18 Gr. 35.— CAN. 

y. Holding out.] — To prove a 

course of dealing which would estop a 
principal from denying an authority 
which, in fact, he never conferred on his 
agent & wlilch could not legally be 
implied from the nature of the agency, 
it is not sufficient to show that pltf. 
may possibly have been misled, but 
pltf. must show that the course of 
dealing was of such nature that it could 
reasonably have been expected to mis- 
lead, & tuat it did in fact mislead him. 

Deft, employed 0. as his runner, 6c 
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377. Donee of voluntary bond.] — A person i 

giving a voluntary bond, to an agent that money \ 
may Be raised upon it is bound by his agent’s acts, ; 
although he may receive no part of the money 
raised ; but an assignee of the bond can only hold 
it as security for the actual amount advanced by 
him upon it. — Tottenham v. Green (1863), 1 New 
Rep. 466 ; 32 L. J. Ch. 201. 

378. Instruction to raise money on collateral 

security.] — ^A., having imderstood from B., his solr., 
that 0. was willing to lend money, by letter autho- 
rised B. to obtain a sum on the security of a intge. 
^ bond, & executed a bond & a transfer of the 
mtge., referred to in the bond, to 0. to secure a less 
sum. B., having money of C.’s in his hands, gave 
O. the bond, & represented to him that he had 
passed the money to A. C. made no inquiry as to 

authority, & B. told A. that the loan was not ' 
to be obtained, & the bond was rescinded. B. 
absconded, & 0., having recovered against A. at 
law, was compelled to refund in equity. 

The bond expressly refers to another security 
which was intended to be the principal & the bond 
the collateral security. The authority to receive 
money on the bond was only a limited authority, 
& deft, was not justified in lending his money with- 
out being satisfied as to B.’s authority. But the 
case is stronger, for the money was not paid to B. 
at the time it was an existing debt of the latter to 
deft. Deft, clearly is not entitled to the benefit of 
the bond (Lord Lanqdale, M.R.). — Young v. 
GuY(1844),8Beav. 147 ; 3 L. T. O. 8. 260; 50 
E. K. 58. 

379. Limitation as to amount.] — 

Applt., mtgee. of land, having deposited title- 
deeds with a bank for an advance, being desirous 
of obtaining a larger advance, gave, on two conse- 
cutive days, two written authorities to his son to 
receive the deeds on payment of the amount duo to 
the bank. The first authority was in general terms, 
but in the second authority he specified the bank 
which had agreed to make the larger loan directed 
payment to be made to that bank. The son, by 
means of the first authority, obtained possession of 
the deeds, & procured from a different bank than 
the one specified in the second authority a loan 
largely in excess of the amount authorised by his 
father, paid iiis father the additional amount he 
was instructed to raise, & kept the balance. As the 
bank pressed for payment, the son forged a transfer 
of mtge. from his father to himself, & having ob- 
tained an assignment of the equity of redemption, 
sold the land to resp. societies, who paid off the 
bank : — Held : applt. having intru.stcd his son 
with control of the deeds for the purpose of raising 
money, could only redeem the property upon pay- 
ment of the whole amount advanced by resps. for 


880. ~ If a co. intrusts its 

agent mth a certificate of debenture stock issued 
by itself, it will be assumed in favour of a purchaser 
or mtgee., in whose name the certificate is made out 
& who has no notice to the contrary, that the agent 
had authority to deal with it to the full extent of its 
face value. A co., desiix>us of borrowing £3,000, 
requested its brokers to negotiate the loan. The 
brokers applied to O. to advance not £3,000 but 
£6,000, which lie agreed to do upon having a debon* 
I ture-stock certificate for £8,000 deposited at his 
bank by way of security. The certificat e was made 
out in the name of G. and stated he was the regis- 
tered holder of £8,000 debenture-stock in the co. ; 

G. advanced the £6,000 A paid same to the brokers,, 
but only £3,000 of this sum was handed to the co, : 
— Held : (1)0. was not bound to inquire what were 
the relations between the brokers & the co., but 
had a right to assume the brokers had authority 
from the co. to deal with the certificate ; (2) he was 
as regards the co., & other debenture-holders, in 
the position of a bond fide purchaser for value to the 
extent of his advance, A entitled in the liquidation 
of the co. to prove for the full amount of £8,000 
until he obtained dividends not exceeding the 
amount due in respect of his loan of £6,000. — 
lioBiNsoN r. Montgomeuyshirr Brewery Co. 
Ltd., [1896] 2 Ch. 841 ; 65 L. J. Ch. 915 ; 3 Mans. 
279. 

381. .] — Pltfs., registered holders 

of shares in a limited co., gave to an agent authority 
to obtain for them a loan of not less than £250 upon 
the shares, & handed to him the documents of title 
to the shares, including a blank transfer, signed by 
them. The agent handed the documents of title,, 
including the blank transfer, to deft, as security for 
! a loan of £100 from deft, to himself, deft, taking 
, them in good faith & without express notice or 
' knowledge of thclimitation of the agent’s authority.. 
I The agent not having repaid the sum borrowed by 
him, deft, caused the blank transfer to be filled up 
with his own name, A by means of that A th<j other 
documents of title obtained the certificates for the 
shares. Pltfs. brought an action against deft, foi 
return of the shares: — Held: (1) the mere fact 
( hat the transfer was in blank A not filled up with 
the name of anv transferee did not put deft., on- 
taking it, upon his inquiry as to the extent- of the 
agent’s authority; (2) as pltfs. had intrusted the 
agent, with intention he should deal witli them on 
their behalf, with documents which apr)arently 
represented the entire interest in the shares, they 
were estopped from setting ui> limitation of the 
agent’s authority as against deft., who had no 
notice of the limitation. — Fr y A Mason v. Smelijfj 
A Taylor, [1912J 3 K. B. 282; 81 L. J. K. B. 
1003 ; 100 L. T. 404, C. A. 


L. T. 477;' 59 J. P. 676; 

},H. L. 

Annotations : — Distd. Farquharaon r. Kiupr, [1902] 
325; Jared v, Walke (1902), 18 T. I.. IL 509. 1 
Rlmmor t>. Webster, [19021 2 Cb. 163. Apld. L] 
Bank v. Cook©, [1907] 1 K. B. 794 ; Fry v. Smellio, I 
3 K. B. 282, C. A. Befd. Lloyd's Bank v. Bullock, [ 
2 Cb. 192 ; Herdman v. Wheeler, [1902] 1 K. B. 
Thurman v. Nottingham Permanent Bldfi:. .Soc., ( 
1 Cb. 1, C. A. ; Lloyd v. Grace, Smith, [1911] 2 
489. C. A. 


WC. ». WW¥W» WA WWI/WA.mVJ.J JLfXV J i'l J. , 

A Bryant v- La Banque du Peuple, 8ame v. 
Qup:bec Bank, No. 281, ante . 

For full anns., see S. C. No. 281, ante, 

383. .] — Davy v. Waller, No. 240,. 

ante , 

384. Donee of blank acceptance — Authority as 
such.] — A blank acceptance is not in itself evidence- 


C, employed G, ae his sub-afirent, but 
neither C. nor G. had any authority to 
borrow money on behalf of deft. G. 
borrowed money in his own name from 
pltfs., who knew that G. was a sub- 
agent, but they debited C. with amounts 
borrowed. Deft, on two occasions 
paid to the credit of pltfs. sums thus 
borrowed ; — : the fact of deft, 
havtng so paid such sums did not amount 
to such course of dealing as would 
estop him from denying that G. was 


loriscd to borrow money in his name 

& on his lx)half. — ^Stkac«an v. Bt.ack- 
heabd & SON (1910), A. D. 282.— 

S.AF. 

879 I. Jmtruction to raise money 

on collateral security — Limitation as to 
amount.] — Pltf. authorised V. to pro- 
cure for her a loan of $200 on certain 
property & for that purpose handed 
to him her certificate of title & a 
blank transfer. V. arranged a loan of 


I $500 with deft, in fraud of pltf., to 
whom he did not hand any money at 
all : — Held : (1) V. had acUid in excess 
• of & not In absence of authority ; 
(2) no fraud being alleged against deft., 
T>ltf. was not entitled to a declaration 
that deft, had no mtge. or lion on 
the lands, or to an order for delivery 
to her of the transfer A oortifleate of 
title. — Mahan t>. Mannesb (1917), a 
W. W. U. 629.— CAN. 
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Sect 3> — Imp lied auihorUy : Suh-eects, 5 d c 0, A.'\ | 

of authority to the party to whom it is given to | 
borrow the amount on the credit & behalf of the I 
acceptor, even although it is admitted on the part 
of the acceptor that the money to be raised on the 
security of the bill was to be lent to the acceptor, & 
however the latter may be liable on the bill at the 
suit of an honest holder, the question on a claim for 
money lent by him to tne acceptor will be, whether 
the money was received by any one as authorised 
agent of the acceptor in that behalf. — Kino v. 
Forbes, No. 199, ante. 

385. Donee of share oertiflcate & blank transfer — 
Authority as such.] — W. & 11. were co-ad vent ureis 
in speculative transactions. W. signed a blank 
transfer of certain shares of his, & this, with the 
certificate of such shares, U. intrusted to pltf., who 
obtained a personal advance to himself as borrower 
of £700 for the use of H. from the M. Co. H. not 
ruiiayiiig the loan, the co, inserted pltf.’s name in 
the blank transfer so as to yield it a transfer from 
W. to ])ltf. W. wrote to the co. to put a stop to 
their registering the transfer. Subsequently the 
shares fell very much in value & were ultimately 
transferred to pltf. In an action by pltf. against 
W. : — Held: whether or not W. authorised H. to 
raise the loan was immaterial, as he had handed 
him the documents for the puri)Ose of raising a 
loan, & was estopped from denying the co.’s 
authority to deal with the blank transfer as they 
did, & was liable to pltf. in damages, the measure 
being the difference in value of the sliares when 
pltf.*8 name was inserted in the transfer & when 

r ltf . ultimately acquired them. — Hooper v. Herts, 
190«] 1 Ch. 549 ; 75 L. J. Oh. 253 ; 94 L. T. 324 ; 
54 W. R. 350 ; 50 Hoi. Jo. 271 ; 13 Mans. 85, 0. A. 

886. Manager of business— Authority to draw on 
banking account for business purposes— Principal 
benefited by loan.] — A., dcfts.’ manager, had 
ower to draw on defts.’ account for purposes of the 
usiness, but not to overdraw or borrow money on 
defts.* account. He borrowed money from B., 
stating he wanted it to pay the usages of defts.* 
men, £ gave B. a checiue signed by him by procura- 
tion for defts. ; A. had overdrawn defts.’ account & 
wanted the money to replace what ho had ab- 
stracted. He paid B.’s money into defts.* account 
^ used it to pay defts.* men: — Held: (1) as by 
Bills of Exchange Act, 1882 (c. 01), s, 25, B. had 
notice of A. *8 limited authority &; defts. could only 
be bound if A. acted within his authority, an action 
on the cheque must fail ; (2) as the money had 


found its way into defts.* hands & had been used for 
defts.* benefit, it was money received for the use of 
defts. ; (3) although defts. did not know A. had bor- 
rowed it, B. was entitled to recover. — Reid r. 
Rigby & Co., [1894] 2 Q. B. 40 ; 63 L. J. Q. B. 451 ; 
10 T. L. R. 418 ; 10 R. 280. 

Annotations: — Consd. Jacobs v. Morris, [1901] 1 Ch. 201 

Roversiou Fund & Insce. v. Maisun Cosway, [1918] 1 

K. B. 304, C. A. Mentd. Burdott v. Homo (1911), 27 

T. L. R. 402. 

387. ,] — Defts., a country firm, 

opened a branch of their business in London, &, 
appointed an agent to cany it on. Defts. had an 
account with a London bank in their name, upon 
which the agent was entitled to draw. The agent 
had no authority to borrow money, but, the bank- 
ing account being low, he borrowed a sum of money 
of pltf., who was told that it was for the use of the 
firm &; believed that the agent had authority to 
borrow. The money was paid into the bank, & 
part of it was used by the agent in the payment of 
obligations of defts. Subsequently defts. supplied 
further sums of money, which would have been 
Sufficient to meet their obligations but for the 
agent’s drawing on his own account sums to which 
he was not entitled. The agent meanwhile bor- 
rowed other sums of money of pltf., portions of 
which wore alleged to i ave been used in discharging 
further obligations of defts. In an action to 
recover the amount so borrowed: — Held: to the 
extent to which the money borrowed should be 
found on inquiry to have been in fact applUMl in 
paying the legal debts of defts., pltf. was entitled 
in equity to stand in the same position as if that 
amount had been originally borrowed by them. — 
Bannatyne V . MacIver, [1906] 1 K. B. 103 : 75 
L, J. K. B. 120 ; 94 L. T. 150 ; 54 W. R. 293, C. ^ 

Annotation: — Ezpld. RoverHion Fund & Insce. r. Mellon 

Cosway, [1913] 1 K. B. 3(M, C. A. 

3 gg. Expressly forbidden to borrow— Know- 

ledge of lender — Principal benefited by loan.]— M., 

manager of deft, co., was by the tenns of his ap- 
pointment prohibited from borrowing money on 
behalf of the co. Pltfs., on application of M., 
advanced to him a sum of money intending it as a 
loan to the co. When they advanced the money 
pltfs. knew M. had no authority to pledge the 
credit of the co. M. applied the money in paying 
existing legal debts of the co., which had no know- 
ledge of the transaction & did not subsequently 
ratify it: — Held: pltfs. entitled to recover the 
money from the co. as money had & received by the 


386 i. Manaucr of basinesa — Autho- 
rity to draw on banking account for 
buHnesa purposes — Pri^wipal not bene- 
JiUd by loan. 1 —The manager of a co. 
being Instructed to ollocrti Bales, & to 
dei)OKlt proceeds in a bank, tic to draw 
<<hcques against same for running 
<'xi>on8e8 only, accept s*d a draft for a 
loan of money from which the oo, 
derived no beneht : — Held : the mana- 
gt^r not authorised to borrow &tho oo. 
not liable. — La Oranda Hrbmanos 
Y Ca. V. Amkrican Electrical Sc 
Novelty Manufacturino Co. (1906), 
*29 Quo. H. C. 444.— CAN. 


880 il. Authority as such — Prin- 

cipal not hewftted by loan.] — Sub-agents 
aoooptod two hills drawn upon them by 
tho manager of abusiuossin anticipation 
of the freight of a steamer belonging to 
the prinoipfid ; the bills were discounted 
by too manager & retired at maturity 
by the sub-agents. In an action by tho 
sub-agents against tho principal for tho 
amount duo to them in rospoot of tho 
above transaction : — Held : defenders 
must be assoUsiod in respect that pur- 
suers had failed to prove (1) that tho 
bills were granted by the manager under 
tho terms of his appointment ; (8) that 
the manager had, Bubsequent to the 


appointment, roeolvod authority to 
borrow money ; & (3) that the prooeeds 
of the discount of the bills had been 
applied for the behoof of tho principal. — 
Ross. HKOLIiTKLD & CO. t’. STATE LlKK 
H.S. Co. (1875). 13 So. L. R. 78 ; 3 R. 
(Ct. of Sess.) 134.— SCOT. 

886 iii. Principalbeneflted by 

loan .] — An agent invested with all the 
general t)ow*ors of agents managhig a 
meroantile business, borrowed on the 
credit of his employers a sum of money 
for which ho granted a bill of exchange 
blank In name of the drawer, accepted by 
him per pro. his employers, & antedated 
six montlis prior to date of loan ; he 

deficit 

T.. A 


C. Sc T, Sc defts., P. Sc S., C. agreed to 
soil, Sc T., 1\, Sc S., to purchase, a half- 
share in the lands, plantation, & estate 
belonging to c;. Tho agreement pro- 
vided that C. was to conduct & manage 
all matters & affairs of the ostatt^s, biit 
nothing was said as to its being done in 
his own name or in that of tho partners 
of any firm. Money to carry on the 
buslnoBS was provided by means of bills 
drawn by the local manager upon C. 
in same manner as if ho (C.) had been 
the sole owner, dofts. being fully aware 
of this & finding tho funds. Plfts. sued 
to recover a balanoe due in respect of 
moneys alloged to have been advanced 
on the tea to be manuiactured on the 
security of tea invoices Sc bills of lading. 
Tho terms on which tho required ad- 
vances were to be made were 
■ between C. 


^Vvni 4 m i Of the estate, i 

& Co 804 *“7 if i “UowlJW K “““W ostensibly sa 

i owner, clothed him 


, >vith every 

< authority incidental to a sole owner 
, in that businesB. Sc wore liable. — 

886 iv. Holding out— j Spink r. Moran (1873), 21 W. R. 161.— 

Custom.] — By an agreement between j IND. 
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co. to pltfB.’ use. — Bevebsion Fund & Insubancb 
C!o. V. Maison Oosway, Iod., [1913] 1 K. B. 364 ; 
82 L. J. K. B. 512 ; 108 L. T. 87 ; 57 Sol. Jo. 144 ; 
20 Mans. 194, C. A. 

389. Manager of inlne<-Authority as such.] — 

One of several co-adventurers in a mine has not, 
as such, any authority to pledge the credit of the 
general body for money borrowed for the purposes 
of the concern. And the fact of his having the 
general management of the mine makes no differ- 
ence, in the absence of circumstances from which 
implied authority for that purpose can be inferred. 
— Ricketts v. Bennett A Field (1847), 4 0. B. 
686 ; 17 L. J. C. P. 17 ; 9 L. T. O. S. 267 ; 11 Jur. 
1062 ; 136 E. R. 678. 

Annotations : — Ezpld. Yorkshire Iiy. Wagron Co. r. Machiro 
( 1881 ), 19 Ch. D, 478. Reid, /fc German Mining Co. (1854), 
2 Eq. Hep. 983. 

390. Necessity.] — The resident manager 

appointed by the directors of a mining co. to 
manage the mine has not implied authority from 
the shareholders of the co. to borrow money on 
their cr^it, in order to pay the arrears of wages duo 
to the labourers in the mine, who have obtained 
warrants of distress upon the materials belonging 
to the mine for the satisfaction of sucli arrears, or 


891. Master of ship— Authority as such.]— B., 

the master of a ship, being on a foreign station, was 
intrusted by A. with a sum of money to ' 
a purchase, which afterwards went off. B. 
pended part of the money in purchases of merchan- 
dise on behalf of the owners of the ship, & part in 
repairs. In order to reimburse A., B. diw a bill 
upon the oiyners for the amount deposited with 
him, & sent it to A., with a bill of lading, by way of 
collateral security. The bill of exchange, upon 
being presented for acceptance by A., was disho- 
noured & the bill of lading repudiab d by the owners 
of tho ship, it being alleged that B. had cash & 
merchandise enough on board to bring home the 
ship & a cargo witiiout borrowing money : — Held : 

(1) defts., the owners, had had the benefit of pltf.’s 
money, though upon an unauthorised contract ; 

(2) pltf. was entitled to recover. — Ashmali. v. 
Wood (1858), 30 L. T. O. S. 20 ; 3 Jur. N. S. 232 ; 
5 W. R. 397. 

392. Necessity.]— Hawt.wne r. Bourne, 

No. 390, ante. 

For full uuns., sec S. C. No. 390, ante. 


in any other case of necessity, however pressing 
There is no authority in our law for the proposition 
that every owner who appoints an agent for the 
management of his property must be taken to have 
given him authority to borrow money in cases of 
absolute necessity. The principle is confined to 
the cases of the master of a ship & of the acceptor 
of a bill of exchange for the honour of the drawer 
/Parke, B.).— Hawtayne v. Bourne (1841), 7 
M. & W. 595 ; 10 L. J. Ex. 224 ; 5 Jur. 118 ; 151 j 
E. B. 905. 


Annotations : — Consd. Pott v. Bevau (1844), 1 Car. & Kir. 
335; Pott V. Eyton (1846), 3 C, B. 32; Ricketts v. 
Bennett (1847), 4 0. B. 680; Cox v. Midland Counties 
lly.Co. (1849), 3 Exoh. 268 ; Brettol v. Williams, Aykroyd 
Prioe (1849), 4 Exoh. 623. Consd. & Expld. He German 
Mining (5o., Exp. Cliippendalo (1854), 4 Do G. M. & G, 1 9 ; 
Yorkshire liy. Wagon Co. v. Maolure (1881), 19 (Jh. I). 
478. Consd. He Cunningham, Simpson 's Claim (1 887 ). 36 
Ch. D. 532 ; Gwilliam v. Twist, 118951 2 Q. B. 84, C. A. ; 
Jaoolw V. Morris, [1902] 1 Ch. 816, C. A. 


Sub-sect. 6. — ^Authority to contract, vary 
Contracts, receive Tender, etc. 

A. In General, 

393. Agent contracting ostensibly as such— 
Before agency accepted by him.]— An ostensible 
agent who produces a written A signed offer of 
agency purporting to have been duly A effectually 
accepted by him, though such acceptance has not, 
in fact, been communicated to the principal, can 
contract within scope of the agency with third 
parties without notice so as to bind his ostensible 
principal . — Be Consort Beep Level Gold Mines, 
Ltd., h'x p. Stark, No. 178, ante. 

For full anus., see S. C. No. 178, ante. 


391 i. Master of ship — Authority as 
.stic^.l— A oharterparty stipulated that 
a sum should be advanced for the ship s 
disbursements by the charterer's agents 
to account of freight, but the ngtmts 
intimated to their principal that tiiey 
would only make the advance on r<v 
ceiving a bond from the master, which 
condition was acceded to by the 
charterer i—Hdd : the agents w«!re 
entitled, notwithstanding the stipula- 
tion of the oharterparty, to rt^over 
from the owner an advance made by 
them for the slilp upon the master’s 
obligation to repay the amoimt. — 
BENN a Co. V. PORRET & Sealy (1868), 
40 So. Jur. 278 ; 6 Maeph. (Ct. of Sess.) 
o77.— SCOT. 

n. Partner — Authority to ootam an 
itidorser .] — One partner authorised the 
other to obtain an indorser to raise 
money : — Hdd : if express authority 
Mrere required, this empowered the 
partner to mtj^. «U1 the stock-in-trade 
of the firm to socuro such indorsor. — 
PATKRflON V. MAUCHAN (1876), 39 

V, C. R. 371.— OAN. 

b. Treasurer of municipdtify — Author 
riiy as such.] — S., treasurer of the 
county of M. A agent of the O. Bank, 
had his oihoe for both purposes in the 
■same building. The oounoil had no 
account with the bank, A did not direct 
S. where to keep his funds as treasurer, 
A he had always received enough to 
meet all disbursements for the county. 
He did, however, open an account with 
the bank, A having misapplied the 
moneys of the oounoil, overdrew that 
aooount, without the knowledge or 


authority of the bank, for the purpose <>f 
paying debts due l)y the comity. 8. 
liaving absounded, the bank sued the 
coimoil for the amount thus overdrawn, 
as money paid to their use : — Tfeld : no 
portion of it could be recovered. — 
Gore Bank v. County of Middlesex 
(1859), 16 U. C. K. 695.— CAN. 

PART V. SECT. 3, SUB-SECT. 6.— A. 

893 1. Agent contracting ostensibly as 
such — Holding out,] — Pltf. made a con- 
tract with F. , as agent of deft., who know- 
ingly iiermitted F. so to deal with the 
public as to lead pltf. to Infer that F. 
had authority to moke contracts bind- 
ing on deft. HeW .* this was insutH- 
oiont to constitute an estoppel. — 
Gibebson V. Toronto Construction 
C.O. (1910), 40 N. B. R. 309 ; 9 E. L. R. 
535. — CAN. 

893 li. .1 — The right of a 

third party against the principm on the 
contract of his agent, though made in 
excess of the agent's actual authority, 
was nevertheless onforood where the 
ovidenco showed that the ooutracting 
party had been led into an hone^ 
belief in the existenoo of the authority 
to the extent apparent to him. — R am 
Pertab V, Mabshali. (1898), I. L. K. 
26 Calc. 701 ; 3 C. W. N. 313.— IND. 

0 . Agenit contracting for buUding 
work — Holding (nU.\ — Prior to the date 
of a contract for the oonstruotion of 
stone foundations on four lots of land 
the principal entered Into a building 
loan agreement in respect of each of 
the four lots. Each agreement pro- 


vided, inter tdia, that the principal 
would forthwitli proceed to erect a 
frame building with stone foundation 
on the lot named. These agreements 
wore signed by the principal personally. 
8ul)Hoquently four several applications 
for loans on tlie several lots wore made. 
Those applications wore signed by the 
agent in the prinoipars numo, A the 
principal acted upon them A recognised 
the loans made pursuant thereto. 
During the progress of work the prin- 
cipal came with the agent A saw the 
work proceeding, but made no objection 
to it, A they went frequently to the 
loan oo.'s oftioe together A gave direc- 
tions as to the buildings ; — Held : the 
agent’s authority to enter into the 
contract on behalf of his prinoii^ 
was sufficiently established by the 
foregoing facts. — Giujkb v. Gibbon 
(1908), 17 M. R. 479.— CAN. 

d. Agent accepting goods as of speci- 
fied quality — Authority to see barrels 
filled.] — Defts. oontraoted to sell to 
pltfo. 6,000 gallons of rook oil. Pltfs. 
sent the- barrels to defts., who sent 
their clerk to see them filled. The oil 
delivered was not “ rook oil ” : — HHd : 
pit ^8. wore not bound to accept the oil, 
as defts.' clerk was pltfs.’ agent only to 
see the oil barrelled. — Eooar v. Cana- 
dian Oil Co. (1804), 23 U. 0. R. 333.— 
OAN. 

Authority to seUct.] — 

Whore deft, purchased from pltf. a 

a uantity of futtocks to bo of a certain 
ze or sizes set forth in a wrltt^ con- 
tract between them, A further agreed 
to send a man to superintend the 
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Sect, 3. — I mplied authority ; Sub-aect 0, ^ .1 

894. Agent making irrevocable offer — ^Express 
authority itself irrevocable.]— If an agent is autho- 
rised to make an irrevocable offer to a third party 
on behalf of his principal ^ the agent’s authority 
is coupled with an interest so as to be irrevocable 
against him, the offer when made is irrevocable 
against the third party. — lie Consort Deep Level 
Gold Mines, Ltd., Exp* Stark, No. 178, ante. 

For fiiJl anns., S. C. No, 17S, ante. 

395. Advertising agent contracting for magazine 
proprietors— Holding out.] — I’ltf., an advertising 
agent, arranged with S.,who conducted the advertis- 
ing business of certain magazines belonging to 
dofts., for insei^tion of a certain advertisement in 
defts.’ magazine for 12 months. Hubsequently 
defts. refused to insert the advertisement on the 
ground that they disapproved of it: — Held: (1) 
defts. were bound by the contract made by H., as he 
had been held out to the public as having a limited 
authority to treat for defts. ; (2) the measure of 
damages was not the actual loss pltf. had sustained 
under his contract with the original advertiser, 
since S., though he knew of the contract, did not 
know of its terms, but a reasonable sum. — Vickers 
V* Church Extension Assocn. (1888), 4 T. L. K. 
074. 

896. Agent chartering ship — ^Authority to manage 
business & make similar contracts subject usually 
to special instructions.] — ^W^here a person permits 
another to act as liis general agent, he is bound by a 
contract made by the agent, although the latter 


declares himself as acting ** by procuration ” & has 
received special instructions which he exceeds. 

Deft., who formerly carried on the business of a 
corn merchant at Limerick, came to reside in 
London, & left his brother M. to conduct his busi- 
ness in Limerick. Deft.’s name remained over the 
door. For the space of 3 years M. purchased large 
quantities of oats, Hi chartered numerous ships on 
account of deft. On these occasions deft, usually 
sent him special instructions. In the year 1858, a 
ship in the port of Limerick being about to proceed 
to Q. for a cargo of timber, Al. chartered her to 
carry on her return from Q. a cargo of oats to 
London. He signed the charterparty “per pro- 
curation/' In an action against deft, for not load- 
ing a cargo pursuant to the charterparty : — Held : 

(1) it was properly left to the jury to say whether 
deft, had allowed M. to act as his general agent ; 

(2) if so, he was liable although AI. might have 
exceeded his authority. — Smith v. M’Guire 
(1858), 3 H. & N. 554 ; 1 F. & F. 199 ; 27 L. J. 
Ex. 405 ; 31 L. T. O. S. 248 ; 0 W. R. 726 : 157 
E. R. 589. 

Annotations : — Reid. CorniKh v. Abingrton (1859), 28 L J Ex 

262 ; SUitre: v. Elliott (1862), 12 C. 13 , N. S. 373 ; 'The 

Fuimy, Tho Mathilda (1883), 48 L, T. 771, C, A. .Mentd. 

Aitkcn Lilburn v. EruHthaiiBcn, 11894) 1 Q. B. 773, C. A. 

397. Agent arranging terms— Authority to settle 
dispute — Secret limitations.] — dispute having 
arisen between pltf. A defts. as to whether or not 
certain granite, which had been prepared by the 
former for a work which was in course of* con- 
struction by the latter, was according to contract. 


ffottlnyf out of tho futtockH. uiU'ooinK to 
rwoivo every thluK marked off for her 
by tho mail Hho would select, but, on 
pltf. tondorinK a quantity which wore of 
inferior sis^e & quality to those set out 
in the oontruct, she refused to accept, 
& |)ltf. broufJTht an action : — Held : ro- 
vtuxlnif tho jiidjonoiit of tlie ct. Udow, 
the man sent to mark off the futtocks 
had no power to bind deft, by marking 
off futtocks that were of an inferior size 
quality to those stipulated in tiio 
conlnmt.'-VANKKLHON v. Mann (1865), 
16 L. C. 11. 243.— CAN. 

397 i. Agent arranging terms — A uthority 
to coZ/rW.l— tiUKNOT V. (llKAKDOT (1902), 
1 O. VV. R. 638.— CAN. 

f. Agent contracting for towing — 
Author it g to superintend towing of 
rrssrZs. 1 -—StoainshipH hroiu;lit by deft, 
from (Uosjfow to run on tho Upper 
lAikes havlnwr to bo cut In two to bo 
taken through the St. LauTcnco UuhuIh, 
an arrametunent was made by B. (the 
person who whs to munappe the vessels) 
with I). S. & W. Co., that the co. 
should furnish tmns at specified rates per 
hour. Tho terms were oonl4iiii(‘d in 
a letter which, after siwcifyinj? tho 
rates i>er lionr for the tiurs, & when the 
time w-as to be^in, stated pltfs. shoukl 
“ furnish tho main towing hawser free 
of eharpe & send 1), to superintend the 
towlnif & tmiiHT>ort.ation of tho vessels, 
& to use his best endeavours success- 
fully to oomplote same,” D. orramced 
w'lth the owners of the tuirs at certain 
rates : — Held : D. had authority to 
make the eontract with pltfs.. & defts. 
having liad tlio benefit of tho work 
done, should pay therefor. — Canadian 
I»AciFrc IlY. Co. V. Neeiain, Canaw an 
Pacific lly. Co. v. Hkijawell, The 
Athababca (1888), Cass. Dig. 2nd ed. 
622.— CAN. 

g. Agent contracting for future de- 
livery of wheal — A'uthority to fmj/.l — 
l*ltf. claimed that he agreed with deft, 
oo.’s agent to sell It Ids wheat crop at 
1 cent per bushel <ivor market price. 
He delivered this wheat to its elevators a 
few days later : — Held : the agent had 
no authority te oontraot for future 
delivery. & pltf. had merely stored Ids 
wheat in deft, co.’s elevator. — S ly v. 


Wehtkrn Canada Flour Mills Co. 
(1908), 9 W. L. K. 581.— CAN. 

h, Agcjit contracting to pay com- 
pensaWm for loss of e^isement — Autho- 
rity to sell.] — In order to make a vendor 
liable upon an agreement to make 
coraiK)nHatlon for the loss of a quasi - 
msejTiont made by vendor’s agent for 
sale with a purchaser, it must be shown 
that tho vendor authorised the agent to 
make such agrenunent or hold him out 
as having authority to make it. — 
UxYi^ V. Goddard (1915), 31 W. L. II. 
424.— CAN. 

k. AgetU contracting that third 
parly should not hid — Authority to hid 
at auction.] — When a principal merely 
authorises an agent to bid at an auction, 
he is not liable for an agreement entered 
into by the agent with a tldrd party 
pledging Idra to i>ay to such party a 
certain smn in consideration that ho 
should al)Btaiu from bidding. — Esiian 

(’ll UNDER SlNOH V. SHAMA C’HURN 

Biiurro (1866), 2 Ind. Jur. N. S. 87 ; 
6 W. Jl. 1\ C. 57 ; 11 Moo. I. A. 7,— 

IND. 

l. Agent filling in blank guarantee 
bond otherwise than as authorised.] — A. 
received a blank sheet of pai^or with a 
sixpenny stamp upon it from Ids son 
with the request to sign across the 
stump. He did so on the undemtanding 
tlmt Ids son was to fill in simply a 
guarantee for £500. The son filled in 
tho guarantee for £500 & added an 
ol)ligation to pay certain premiums of 
insuranoo upon his life of which Ids 
father knew nothing Held : A. hav- 
ing given his son no authority to fill in 
this obligation, was not bound to pay 
tho premiums. — Wylie & Lochhead, 
Ltd. V. Hornsby (1889), 26 Sc. L. II. 
618.— SCOT. 

m. Agent giving option to cancel 
order — Authority to obtain orders .] — 
Pltf. employed R. to obtain signed 
orders for goods on a printed form, 
which Imre thereon the statement that 
*' no conditions, representations, or 
promises ” were authorised except such 
as w'cro printed “ hereon.” Deft, 
signed an order, & simultaneously B. 
signed & handed deft, a document 
statins that deft, might cancel the order 


bt'foro a named date : — Held : deft, 
might cancel the order as arranged by 
H. although the order had been 
ratified by pltf. — H ouse v. Wiiitelouk 
(1911), 13 C. L. II. 334.— AUS. 


n. Agent making unusual contract — 
Authority to manage business.]— An 
agent to manage & conduct a business 
generally cannot bind his principal by 
an unusual contract not strictly relating 
to tho conduct of tho business, unless 
ho has express or implied authority 
therefor. The fact that a third party 
dealt in good faith with the agent 
not sufficient to bind the principal.- — 
Mudarkk Ijall V. Gilmore (1868), 3 
Agra, 196.— IND. 


o. Agent making advertising con- 
tract — Authority to manage business .] — 
T., manager of deft.’s hotel at B., 
a summer resort, under agreement to 
pay 15 per cent, of the gross receipts 
L) deft. & halve tho profits, employed 
pltfs., an advertising co., to puff the 
hotel. The correspondence between T. 
& deft, shoivod that plenty of adver- 
tising WHS necessary &■ that the cost 
of it was an ” outside expense ” falling 
on the rectiipts from tho business : — 
Held : T. liud implied authority to 
pledge deft.’s credit for advertising. 
Lane v. Jackson (1855), 20 Beav. 535 ; 
Meer Vsd-Oollah v. Mussumat BcH}y 
Jmaman (1836), 1 Moo. Ind. App. 
19, 44 ; Whitehead v. Tuckett (1812), 15 
East. 400, 409 ; Watteau v. Fenwick, 
(18931 1 Q. B. 346 ; Dann v. Simmons 
(1879), 41 L. T. 783, cited. — K artor 
Advertising Co. v. Coleman (1905), 
11 O. L. H. 262; 6 O. W. R. 791.— 
CAN. 


P j — Applt., a taUor, 

left. B. to take core temporarily of his 
place of business & to attend to bis 
customers. B., purporting to act on 
applt. *8 behidf, entered into a contract 
with resps. for advertising applt. ’.s 
business for the period of one year : — 
Held : B. had no express anthority to 
enter into a contract, as he was not 
held out as having such authority Sc was 
not applt. ’8 general agent. — Richard- 
son V. Ckstvjo. News Agency, Ltd. 
(1916), S. A. L. R.— S.AF. 



Part V— Authority op the Agent. S21 

pltf. wroto to deftfi., ** I have seen E., & he has deft, sent his son to meet pltf. & fetch awav oav 
consented to see you on the subje^ct of the ^anite, ' for the mare, on receipt of a warranty that she was 
I have authorised him to do so, & if possible come j quiet in harness, the limitation of aiitliority beinir 
to some amicable arrangement in the matter.** known to pltf . The son fetched her away without 
E. having agreed with defts. they should have the ; making payment or receiving the waiTanty, & rode 
granite for £60, the contract price being £121 10s. , her eighteen miles to deft.*s, where she arrived 
lid. : — Held: it was not competent to pltf. after- ■ unsound in the legs & was kept two days before 
wards to repudiate the act of E., on the ground that i return: — Held: (1) the son had no authority to 
he had given him secret instructions not to settle | accept the mare without the warranty ; (2) the 
for less than £100 . — Trickettv. Tomlinson (1863), ; deft, keeping her tw^o days after her arrival in 
13 C. B. N. S. 663 ; 1 New Hep. 273 ; 7 L. T. 678 ; : unsound condition was not an adoption of the son’s 
143 E. R. 263. act. — Jordan v, Norton (1888), 4 M. & W. 166 ; 

398. Agent completing contract otherwise than ; 1 Horn & H. 234 ; 7 L. J. Ex. 281 ; 160 E. R. 
as agreed on — Authority to take delivery & pay 1382. 

price on certain conditions.] — Pltf. & deft, having : Architect authorising additions to or varia- 
corresponded in writing for the sale by pltf. to tions from plans.]— BuiiJ>iNa Contracts, 
deft, of a mare, but having reached no conaenavs, [ Engineers & Architects. 


308 i. Agent completing contract other- 
wise than as agreed ujKtn — Authority 
to 8idf8crii)e for sfaires.] — T., on tho 
undorstandiiiK that a local board would 
ho formed, of wliioh h(i was t-o l>e a 
director, sij^od a power of atl«nioy 
aiithoriHinp: ilic manatjrcir of an insurancHt 
CO. to sQbscribo for shares for liim. Tho 
manager caused an entry to bo ma<le in 
tiie co.*s books, debiting T. with the full 
value of tho shares, but the local board 
was not formed : — Hdd : T. was not a 
Hharoholder, as tho authority which he 
gave to the manager was to bo acted 
upon only in a certain event, which had 
not l>een fulfilled. Morton's Case (1873), 
L. R. 10 E(i. 104, cited.— Tte Standard 

P'lRK INSUHANI’E (?0., TURNEH’H t\\HE, 

7 O. R. UH;8ee, also, 12 A. R. 48C; 12 
S. C. R. 044.— CAN. 

q. Agent varying terms of cmdract — 
Authority to take contract to Utird party A 
— An agent who takes a contract 
UTitton out by his principal to a third 
party & os a result of conversations 
alters a term in it, alleging authority 
so to do, docs not thohiby Ijind his 
principal If there was jn fact no autho- 
rity to vary tho writt.en contract, the 
agent in such case not having, like a 
Ijrokor, general iKiwcr to ont<ir into a 
contract. — Holland (Jiiina Tkadino 
f’o. r. Tong Tai Tinn (1007), 2 Hong 
Kong, 54.— HONG KONG. 

r. Agent mrying date for delivery 
of goods — Authority to huy.] -Pltf., a 
cattle owner, agrtHul in uTiting to sell 
O., deft.’s agent, cattle, delivery on or 
before a named date. Pltf. & O. agreed 
to vary tho date for delivery, & a fresli 
date was indorsed on the original 
agreement. Tho cattle were not 
delivered until after the date so changed, 
& deft, refused acceptance. In an action 
to recover damages for refusal t.o take 
delivery : — //sZd ; O. had no actual or 
apparent authority to vary tho written 
contract by substituting a later date for 
delivery. — B acon v. Buiit^ELL (1914), 
19 C. t. R. 241.— AUS. 

8. Authority for delivery on 

specified date.] — A principal instructed 
his ugont to enter into a contract for 
delivery of cotton at the end of Kartlk, 
but the agent entered into a contract 
for delivery by tho middle of that 
month : — Udd : the agent exceeded 
Ills authority in such manner as to 
exempt tho principal from liability. — 
Aulapa Nayak V. Narpu Kkshavji & 
Co. (1871), 8 Bom. A. C. 19.— INO. 

t Agent varying time for payment 
— Authority to collect.] — Defts. pur- 
chased goods of pltfg., giving promisrory 
notes for balance of the price. R,, pltfs. * 
collection agent, oallod on deits. in 
reference to one of tho notes which was 
overdue, & agreed on pltfe.’ behalf to 
“ carry defts. along until the fall ” in 
consideration of their agreeing to privo 
mtges. on their land if they were unable 
to My what was duo at the fall. R. had 
i , mority to make arrangoments & get 

J.— VOL. I. 


security & upon receiving same to give 
exttJnsious, He the account had taxm 
han<led to him to get tho nxoncy, or do 
the btist he could: — Held: (1) U. wixs 
imtbig within Ids authority in extending 
the time ; (2) the agreement to give a 
mtge. on tho homestead before tlio 
application for patent was null Sc void 
under Dominion Lands Act, 1908, s. 31, 
& pltfs. wore not boiuid by the oxtim- 
sion.— 8awyeh-Mahsey Co. v. Dago 
(1911), 4 Sask. L, R. 228 ; 18 W. L. K. 
012.— CAN. 

u. Agent varying bill of lading — 
Usual authority of carrier's agent.] - 
Defts.’ agent at W. received stMJd for 
carriage to Idverpool, & issued to 
pltf. two bills of lading. Pltf. then 
ap]>lied to defts.’ agent at T. to have the 
destination changed to London, & ho 
cancelled tho bills of lading for Liver- 
T»ool, issued fresh onc» for Ijondon, & 
notified this to defts.’ gtmoral agent at 
N.Y. Owing to a mistake on the part 
of defts., the consignment went to 
Liverpool ; — Hdd : tho agent at T. 
had authority to change the dcjstination 
Sc gmnt tho now bills of lading. Ashley 
V. Harrison (1793), 1 Esp. 48; (fee v. 
L. y. Jty. Co. (1800), C n. & N. 211 ; 
Hale^ V. JL. <t' N. IV. liy. Co. (J 80.3), 4 

B. &: S. 60 ; Collard v. S. E. Uy. Co. 
(1801), 7 IT. & N. 79; Uorrus v. 
Hutchinson (1805), 18 C. B. N. S. 415 ; 
Simmons v. S. E. /?//. Co. (1861), 7 
.Tur. N. S. 849; The Parana (1877), 
2 P. D. 118; Simpson V. L. d: N. W. 
Ity. Co. (1870), I Q. B. D. 277 ; Wil- 
son V. L. y. Ry. Co. (1801), 9 

C. B. N, H. 041 ; H<rme v. Midland Hy. 
Co. (1873), L. R. 8 C. 1». 131 ; Davis v. 
Garrett (1830), 0 Bing. 710, cited.— 
Montoith V. Mkiu^iianth* Dispatch & 
Transportation Co. (1884), 9 A. R. 
282 ; 1 O. H. 47,— CAN. 

V. General auihorUy of mil- 

tmy company's aflrewf.I— Rosps. entered 
into a veriial agreement with applts. 
through tholr general agent for tho 
carriage of c»il from L. to H., the oil to 
Im 3 carried in covered cars ^vlth as quick 
despatch ns possible. Afterwards, 
owing to a difference in t.he gauge on 
applts.’ railway between L. Sc S., the 
agreement was varied, Sc it was agreed 
that tho oil should be carried from 
L. to S. in open cars, taking same 
from L. in tho evening so os not to 
expose the oil to the sun's heat, & that 
the oil should be Irannhlpp^ into 
covered cars at S. Tho shipping notes 
& receipts said nothing about covered 
cars or the freight or mode of oarriage, 
but on the books of each of them was 
indorsed a condition that oil would in 
no ciroumstanoes bo oarriod save ** at 
ovmor’s risk.” Tho oil was delayed on 
tho way & exposed to the sun. Sc in 
oonsequenoe reaps, suffered great loss 
8c sought to recover compensation : — 
Hdd: (1) the conditions indorsed on 
the shipping notes 8c rootdpts oonld only 
bo applied to qualify the liability of 
applts. conditional upon their oarrying 
the oil in accordance with tho essentifn 


terms of the contract, uimn the faith of 
which alone they woi*c given tlio oU to 
carry ; (2) oral ovidencu of the verbal 
agreement was admissible, such evi- 
dence not being in eontradiction of any - 
thing In tho shipping notes 8c receipts ; 

(3) resps. ooiUd not Ik) affected by any 
private instruiitions to tho agent not to 
enter Into the jiarticular contract ; 

(4) applts. were liable.— Grand Trunk 

Ry. Co. & Fii-zgkuald (1881), 5 

S. C. R. 204 ; 28 U. C. R. 587.— CAN. 

w. Agent waiving condition — General 
auiliorHy.] — Subsequent wai\cr, by an 
autlioristHi agent, may invalidate a 
previously wTitton letter forbidding a 
tradesman to execute orders, except on 
express i»ei‘Bonal instructiouH. — Nabu i\ 
Muskkrry (Lord) (1890), 30 1. L. T. Jo. 
37.— IR. 

X. Authority to estimate loss.] 

— A policy of insurance against tti*o 
provided that pltf. should ilcliver within 
fifteen days after tho fiie an accoimt of 
the loss. Sc that waiver of any con- 
dition of tho policy xvos to clooi'ly 
exi)r08scd in writing signed l)y Die co. 's 
manager. A fire having occurrcNl, pltf, 
did not deliver an account of his loss. Sc, 
ill support of his coiiteutloii that tlio 
condition had been waived by tho co., 
relied on tJie acts & Htatiniients of J., 
who had bixin sent by the co. to rofxii't, 

► Sc wIk) had induced pltf. to delay 
sending in t,lie necoHsary proofs of loss : 
— Held : J. had no authority to cxtxmd 
tho timo limit, as Ikj wns merely ap- 
I)oint<id to make iu(|uiries, investigate, 
Sc report to Ids employers wluit in his 
view was the loss sustained. — A tlas 
Ashitrangk Co. & Brownell (1899), 
29 S. C. IL 537.— CAN. 

y. .j — If a fliHi insurance 

adjusU^r lias apparent authority to 
insist for the eo. upon comphanoe with 
oojiditioiiH, it is also witliin scope of 
that apparent authority to diBinmno 
with their performance. — M arorson v. 
(k)MMKRGJAL UNION ASSTTRANOK CO., 
Ltd. (1899), 29 S. C. R. 001.— CAN. 

z. Agent appointed under statute.] 
— The Govt, ot (Janoila under 32 Sc 33 
Viet. c. 7, 8. 0, entered into a contract 
for binding. On tho expiry of the con- 
tract a letter was v^tteu by tho 
Queen's l*rintor hy dirrefion of the 
Secr<il4xry of State, stating that iictidiiig 
future arrangt?ments all the binding 
work of the Govt., would lie given to 
W. WorkAVOs given to other binders, & 
W. claimed damages in respect thereof : 
— Held : the letter was not written 
on behalf of tho Crown or of tho Govt., 
& In so far as tho (Queen’s i^ntcr pur- 
ported to enter into a contract he not 
only exceeded his autliority, but 
violated the provisions of the above 
stat.— R. V. WooDRCBN (1898), 29 
H. C. 11.112.— CAN. 

». Agent of Government .] — Pltf. 
sued for specific porfomiance of an 
agreement made liotween pltf. Sc O., 
a Govt. HUperintr*ndent. The agree- 
ment failed to comply with u rcsoliitfoa 
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Agency 


Sect, 3 , — Implied aidlimiiy : Suh-sect. 6, A,'[ 

^^97 BrokeTomltting conditions of purchase from 
bought note — ^Authority to complete contract.] — 

A. , having a quantity of wool to dispose of, placed 
a sample of it at his broker’s for sale ; B., having 
examined the sample at the broker’s olTice, pur- 
chased from A., in the broker’s presence, part of the 
wool at an agreed price, it being stipulated by B. 
that the wool was to be delivered in good dry 
condition. On the same day the broker sent to A. 
a sold note of the contract, which however omitted 
mention of the stipulation, & no note was sent to B.: 
— -Held : the broker was not authorised to make 
the contract set forth in the sold note, omitting the 
condition. —P itts v. Bkckett (1845), 13 M. W. 
743 ; 14 L. J, Bx. 358 ; 153 E. it. 312. 

ylnnotalion -Reid. Siovewri^'ht r. Archibald 1851), 17 

Q. B. loa. 

400. Broker varying terms of payment — ^Autho- 
rity to buy on advertised conditions.] — A,^ a mer- 
chant at Liverpool, circulated catalogues of certain 
goods to be sold by auction, subject to the following 
condition amongst others ; — “ Payment to be made 
on delivery of bills of parcels, by good bills on 
London to tlio satisfaction of the sellers, not exceed- 
ing 3 months’ date, to be made equal to cash in 
4 montlis.” B., a broker at liverpool, sent a 
catalogue to C., a merchant in London, who in 
return gave himdirections to buyeertain lots, which 

B. bought accordingly. Before the sale began the 
auctioneer stated that payment by known buyers 
was to bo on th- usual credit, 2 A 2 months. B., 
as a known b‘*yor, received the goods without 
giving bills, > forwarded them to 0. in London, 
with an invo.ce, stating that payment was to be 
equal to cfJish at 4 months ; <te a few days after- 
wards B. drew on 0. for the amount, at 4 months 
from the day of the sale, which bill C. accepted 


& paid at maturity. Within 2 montlis from the 
sale B. failed, never having given bills to A. for the 
price of the goods, & A. finding that C. was B.’s 
principal, sued him for the value : — Held : he could 
not recover, as 0. would naturally be induced by 

A. ’s catalogue to suppose that B. had given bills 
for the goods at the time of delivery, <fe accepted 

B. ’s draft under a mistake occasioned by A. 

The broker B. had not any authority from C. to 
make a contract for goods to bo paid for at 2 & 2 
months, <te consequently C. was not bound by it 
(1*ARKE, J.). — Horsfall V. Fauntleroy (1830), 10 
B. & C. 755 ; L. & Welsh. 340 ; 5 Man. & By. 
K. B. 053 ; 8 L. J. O. S. K. B. 259 ; 109 B. B. 030. 

401. Charterer’s agent undertaking Intermediate 
voyage — ^Authority to vary charter.] — Deft, char- 
tered a vessel for a voyage from London to B., at 
wliich port she was addressed to A. & Co., deft.’s 
agents there ; & by another charterparty ot same 
date, it was agreed the ship should, after discharg- 
ing her cargo at B., take in a homeward cargo, for 
which deft, agreed to pay freight, as to one half the 
cargo at £3 per ton, A as to the rest at the current 
rate of freight when the ship should be loading. In 
this latter charterparty, there was also a stipulation 
that the master of the vessel (a part owner) & A. & 
Co. were at liberty to make such alterations in the 
charterparty as they might mutually think proper, 
without prejudice to that agreement. Soon after 
arrival of the ship at B., tlie master & A. & Co. 
entered into a written agreement (which was in- 
dorsed on the second charterparty) that the shiiJ 
might proceed to A. with Covt. coals & stores 
(her outward cargo) iferetiirntoB. with all possible 
despatch, without prejudice to the charterparty. 
She sailed to A. there discharged her cargo, & 
returned to B . The owners received a large sum as 
freight for this voyage to A. : — Held : ( 1 ) deft, was 
bound by the alteration made in the charterparty 


as to land ullohnent. pB'adcd 

that O.had no aiithority to ojit<*rinto llio 
ountra(‘t, that, lio wuh an a^ojit. with 
a Hpocial llinitod mithority, kiKo^ii to 
V\U.: -'HcUl : pllf. f'ould u<»t Hucoood 
niiloHS ho showed M»o aut.liority laid 
lioori Htriotly ooiiiplh’d with. An art of 
a (lovt. odlcop do<5H not hind t la* (Jovt. 
urilosrt Htriotly in ciunpliaiioo witli hin 
authority.— ItuMiuc r. Ski'KICI’auv of 
Htatk (1SC4), 2 Hyde, 25, ;i«.— IND. 

W b. Broker's clerk signing InrugM dt 
sold notes — Previous instances.] — A 
broker who three timoH wltlilii UmHj 
years delivers bought & sold notes to 
his elloiit., slKned by one of Ills einployees 
for him, thereby Rives rojisonable cause 
for the belief that such einphiyoo is his 
uRont for that purpose, & is liable upon 
an IrroRular ifc false bouRht & sold note 
slRued in same mamier. — B olton v. 
MacDouoatj., (1911), 20 Quo. K. B. 
544.— CAN. 


0 . Debtor signing release on bcJuilf 
of creditor — Authority by telegram .] — 
To a claim on an account deft, 

pleaded ntleose by deed. Deft, oxo- 
outed an assignment for the benefit of 
creditors, of whom pltf. was one. Deft, 
was authorised by telegram to sign the 
deed for him. With knowledge of the 
assignment pltf. continued to supply 
deft, with Roods. Pltf. sulwequently 
wrote expressing his confidence that deft, 
would ppoU^t him. The deed, wliich 
deft, rolled on as a release, was dated 
Cot.. 1881, & In 1885 deft, wrote ex- 
pressing the hoiio to pay pltf. in full : — 
held : the execution of the deed by 
deft, on pltf. ’8 behalf was without 
suffleient authority, & pltf. was not, 
liouud by the release therein, & never 
having ratified or adopted it, was not 
estopt>od from denying ho had executed 
it. Oeere v. Mare (1863). 2 H. & C. 339 ; 
McKewan v. Sanderson (1873), L. R. 
15 Eq. 229, at p. 234, refd. — L awrbnck 


r. A.ndkhhon (1890), 17 S. C. K. 319.— 


d. (Jeneral Bright aneni eontrncting 
to increase employees* salaries — Authority 
as s\wh.]- The general freight agent of a 
(Jovt. -owned railway has no implied 
authority from his position os Hueh to 
bind IJie Oown by a promise to give an 
inerease of salary to an employoc. — 
IIOHJNHON V. R. (1905), 25 V. L. T. 143; 
9 Ex. C. R. 448.— CAN. 

e. Independent contractor contracting 
with UJorknian — Holding old.] — Pltf., a 
workman, was engaged by contractors 
for construction of a railway. The 
railway company acted as bankers for 
the contratJtors, & x»aid the Avages of 
tlie workmen, cost of transport, etc. : — 
Held : the co. were the real principals, 
& they had given pltf. reasonable cause 
for bidleving that the ooutructors w'en» 
their agents, & the co. w'ore liable for 
a breauli of the contract. — L ai’otnte 
0. CJanadian PAfJIFIO llY, Co. (1883), 7 
L. N. 29 C. C.— CAN. 

f. Logging superintendent contracting 
for indefinite time — Authority to con,’ 
tract for specified time.] — The general 
manager of a lumber co. gave written 
iustruotions to a logging superintendent 
to make oontraots for the season of 
1912, but the sniterinteudeiit oon- 
t rooted with pltf. for about three years. 
Pltf. worked under the ooutraot for 
three & one-half month^, w'hen the co. 
discharged liim. In an uotinn for 
damages for lieing denied the right to 
oomploLe liis contract : — lldd : the 
histrnotions received by the superinten- 
dent from the general manager did not 
authorise the contract mtule with pltf. — 
Hkdican V. Crow *8 Nest Pass Ltjmber 
C o., Ltd. (1913), 19 B. U. R. 416; 28 
W. L. R, 37.— can. 


g. Manager promising commission 
on sale of land — Aidhority as such .] — 


general juanager of a co. sold laud 
of the CO. tlu'ougli a broker to wdioui 
ho promised a oommisHion : — f/eld : the 
general manager had no authority to 
promise a oommission. Bolton Partners 
V. Lambert (1889), 41 Ch. D. 295, C. A., 
diHtd.— MnviiKLL V. Onehunga Saw- 
mill Co., Ltd. (1889), 8 L. R. 289. — 
N.Z. 

h. Mamiger of syndicate contracting 
not in open market.] — A. w’os a member 
of a syndicate formed to buy & sell 
shares as a 8p(5Culation. The syndicate 
bought & sold from & to other assoens., 
of which A. was not a momlior, but Home 
of his assoeiatOB werti meinbfU’s : — Held : 
such dealings were not necessarily 
beyond the authority of the manager, 
which authority, in the circiuustuiiceK, 
was not limited to operations in the 
open market. — Laughton v. Criffin. 
[1895] A. C. 104, P. C. 


of Authority to watch ameli- 

mg.] — At a smelter a mine-owner’s 
representative to watch the weighing 
& sampling of ores, so that the mlne- 
owner may be satisfied as to the correct - 
ness of the weight & sampling, has no 
authority to consent to a method of 
samplhig not allow’ed by the smelting 
contract. — I^e Roi Co., No. 2, Ltd. v 
Northport Smelting & Refining (^o., 
Ltd.,& Lk Roi Mining Co., Ltd. (1903). 
2 M. M. C. 59 ; 10 B. C. R. 138.— CAN. 


J.WM. o .. ^ 

as such .] — A power of sale having 
arisen under rntge,, W., mtgee.'s agent, 
wToto to mtgor. thn atoning a sole, but 
at a mating with mtgor. W. agreed to 
do nothing for one month : — Held • 
W., as general agent, could give time 
^en after default by mtgor. Albert v. 
Qrosvenor InreatmerU Co. (1867), L. R. 3 
Q. B. 123, folld. — M asonio Hall Co. 

& Hudson 

1 J. II. 93. — N.Z. * 
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by A. & Co. permitting the voyage to A., which w^as 
within scope of the authority given to them by the 
stipulation above mentioned ; (2) he was bound to 
pay the charter rate of £3 per ton for half the cargo, 
although that exceeded the current rate of freight 
at ti ne of loading, & although the alteration might 
be prejudicial to his interests.-- -W iggins v. .Ioiin- 
STON (1846), 14 M. & W. 009 ; 153 E. R. 019. 

402. Charterer’s agent substituting one voyage 
for another — Authority to see ship loaded.] — ^An 
agent at a foreign port to whom a ship is addressed 
for loading under a charterparty, has no implied 
authority to vary the contract by substituting 
another & a distant port of loading, or a difXercnt 
quality or description of cargo. — S ickkns v, 
Irving (1859), 7 O. B. N. S. 165 ; 29 L. J. C.P.25; 

6 Jur. N. S. 200 ; 141 E. li, 778. 

For full anns., see Shitting & Navk.* vtiox. 

403. Consignee varying master of ship’s instruc- 
tions.] — Deft, chartered pitf.’s ship for the purpose 
of proceeding to L. & ( 3 . An order having been 
made forbidding vessels to go there, the consignee 
of the cargo directed the master to dispose of the 
cargo ill a certain manner, whereby tVie ship was 
delayed for 75 days. On a claim for demurrage : — 
Held : the consignee had no authority from deft, 
to vary the contract. — S tringers. Gimmell (1843), 
1 L. T. O. S. 259. 

404. Clerk binding principal to execute orders — 
Authority to obtain orders to be executed or not 
at option of principal.] — The fact of a principal’s 
allowing an agent to obtain orders for him which he 
may or may not execute, as he thinks fit^ — this 
being well known to the person giving the orders — 
does not afford any evidence from which the 
inference of fact can reasonably be drawn that the 
principal holds out the agent either as having 
authority to bind him by contracts or as repre- 
senting that he, the principal, will execute the 
orders brought to him by the agent. 

Dofts., a Ann of stock f)rokcrs, had in their em- 
ploy a clerk, to whom they alloivcd commission 
upon orders introduced by him to them & accepted 
by them, but who was not authorised himself to 
accept orders on their behalf. On three occasions 
pltf. gave order.-? 1 o the clerk for purchase of shares 
by defts. on pltf.’s behalf, which orders were trans- 
mitted by the clerk to defts., who executed them, 
& sent to pltf. bought notes in respect of shares so 
purchased. No intimation was given by defts. to 
pltf. that they accepted the orders prior to their 
execution by defts. In payment of the price of the 
first two lots of shares purchased pltf. drew a 
cheque payable to defts.’ order which he gave to 
the clerk, who delivered it to defts. The third lot 
of shares was paid for by pltf. in a similar manner, 
with the exception that the cheque was drawn 
to the order of the clerk. Defts. received the 
cheques & credited pltf. with the amount of them. 
Orders for the purchase of other shares by defts. 
were subsequently given by pltf. to the clerk, who 
did not transmit them to defts., t ut made out & 
handed to pltf. bought notes purporting to show 
purchases of shares in pursuance of the orders & 
to be signed bv defts., which were forgeries. Pltf. 
gave him cheques for the supposed prices of the 
shares, which he misapplied to his own use : — 
Held: (1) there was no evidence for a jury of a 
holding out by defts. to pltf. of the clerk as autho- 
rised to enter into contracts on their behalf ; 
(2) defts. were not liable in re pect of the orders 
subsequent to the first tlu*ee. — Spoon ef v. Brown- 
ing, [1898] 1 Q. B. 528 ; 67 L. J. Q. B. 339 ; 78 
L. T. 98 ; 46 W. R.. 369 ; 14 T. L. R. 245, 0. A. 

405. Father binding child in marriage settlement 
—Natural relationship.]— A father living on affec- 
tionate terms with bis daughter is her natural agent 
in matters relating to the preparation & provisions 


of her marriage settlement. — Tucker v. Bennett 
(1887), 38 Ch. D. 1 ; 57 L. J. Ch. 507 ; 58 L. T. 
650, 0. A. 

Annotation : — Refd. Bouhole i\ Henderson, 1189 r)] 2 (’h.202, 
C. A. 


406. Insurance agent varying conditions of in- 
surance — ^Usual authority as such.] — The agent of 
an insurance co. obtained from pltf. a proposal for 
insurance against accident. The proposal form 
stated that the proposed insurance was not to be 
binding on the co. until a policy should be issued in 
respect thereof. Pltf. paid the first year’s premium 
to the agent & received a receipt upon which was 
printed ‘ ‘ Held covered for 1 4 days from date hereof, 
subject to conditions of the policy, unless the pro- 
posal bo previously declined. There was evidence 
that the agent told pltf. he would be insured right 
away, &> if he did not hear within 14 days he 
might treat himself as insured. After ext>iration of 
14 days pltf. was injured by an accident. The pro- 
posal was, in fact, declined by the co., but no notice 
of the refusal was sent to pltf. : — Held: (1) the 
agent bad no authority to make the statements to 
pltf. ; (2) pltf. was not insured at the time of the 
accident. — Levy v, Scottish Employers’ Insur- 
ance Co. (1901), 17 T. L. R. 220. 

See^ generally^ Insurance. 

407. ‘ Marine Board acting on behalf of Govern- 
ment — Contract signed by secretary.] — S., master 
of one of the East India tV).’s ships, was directed 
by ihe Govt. Board to place himself under orders 
of the Marino Board. The Marine Board entered 
into a treaty with him for the sale to him of a 
quantity of cotton, the proi)orty of the Govt. 
Board ; he made a ]>roposal to the Marine Board 
for the purchase of it, which proposal was com- 
municated by the Marino Board, througli its 
secretary, to the Govt. Board ; the Govt. Board, 
by a lettei‘ of its secretary to the Marine Board, 
accepted the proposal with this additional term, 
that the cT)tton might occupy the tnnnago of the 
ship, or such ])art of it as S. might please, “ ho 
holding himself subject to the payment of such 
freight as th(i Honourable (^o. shall see fit to 
demand, for which he must bo required to enter 
into a sufficient agreement.” This was com- 
municated to S. by the secretary of the Marino 
Board, whem S. immediately objectccl to this 
latter tonn, & said he would not take the cotton 
if he was to pay any freight for it. Some days 
then elapsed, when a bond was presented to him 
for execution, binding him, amongst other things, 
to pay freight for the cotton according to tlio 
letter of the Govt. Board. Ho objected to sign 
t his, altiiough the secret ary of the Marine Board 
told him the clause as to freight was inserted as a 
matter of form only, & it would not be enforced 
against him, stating also he should have an 
official letter to that effect. The Marine Board, 
by its secretary, wrote a letter, inclosing the bond 
for execution, &; containing the following sentence ; 
** You will bo allowed the usual privilege tonnage, 
& no freight will bo charged on the cotton pur- 
chased by you from the Govt., as it will bo laden 
in a portion of the Honourable Co.’s three-fifths, 
nearly the whole of which is unoccupied.” 8. 
executed the bond: — Held: (1) 8. was justified 
in presuming the Marino Board had the authority 
of the Govt. Board for writing that letter, & in 
considfu’ing himself safe from the legal effect of 
the bond : (2) the bond should bo controll(»d by 
that letter. — Smith v. East India Co. (1848), 16 
Sim. 76 ; 17 L. J. Ch. 178 ; 10 L. T. O. 8. 411 ; 12 
Jur. 367 ; 60 E. R. 801. 

Master of ship.] — See Shipping & Navioahon. 

408. Scrivener agreeing to composition— Autho- 
rity to arrange loan & collect Interest.] — A scrivener 
arranged a loan &> took bonds in the name of his 
clients & afterwards collected the interest The 
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Sect 3. — Implied authority : Sub-sect 0, A, cfc B. ; 
sub-sects, 7 <fc 8, A,] 

borrower failing, the scrivener arranged a compo- 
sition at a rate liigher than that paid to other 
creditors, a said that his clients would be governed 
by liim. They refused to take the composition & 
sued on the bonds: — Held: the borrower was 
liable to the clients for the balance due on the bonds 
with a right of indemnity against the scrivener. — 
Parrot r.WKLLS (1690), 2 Vern. 127 ; 23E.R.691. 

409. Secretary of company imposing conditions 
as to application for shares — ^Authority to accept 
application.] — If a person to whom a pi'oposal is 
made returns an answer by the hand of an agent, 
& the agent) in that answer embodies, whether with 
or without authority, certain things accompanying 
the acceptance not warranted by the original pro- 
posal, that which the agent has done cannot be 
repu^ated by the principal. 

To an application for shares in a co. the secretary 
answered the shares had been allotted to the 
applicant, & he must sign the memorandum & 
articles of assocn., or else the shares & deposit 
would be forfeited. He did not comply with the 
condition, but was placed upon the register: — 
Held : (1) tliis was not a simple acceptance of the 
offer to take shares ; (2) a bill by the co. to compel 
applicant to take the shares & pay the calls on 
them was demurrable. — Oriental Ini^and Steam 
Co., Ltd. u. Briggs (1861), 4 De G. F. & J. 191 ; 
81 L. J. Ch. 241 ; 6 L. T. 477 ; 10 W. li. 125 ; 45 
E. R. 1157. 

Annotatione: — Distd. lie General ITovIdi'iii Ahbcc., 

Uridgor’d Case (1809), L. R. 9 E<i. 74 ; Imperial Land Co. 

of Marsoillos, llarriH ' C^Jaeo (1872), 7 Ch. App. 689 n. 

410. Ship’s agent making salvage agreement with 
master — Power to act only as agent for ship.] — 
large s.s. belonging to defts*. laden with sugar from 
J. to P. for orders, was coaled at C. by pltfs., who 
acted in the usual way as sliip’s agents. A few 
days afterwards the vessel grounded on G. Island 
in the Maldives ^ remained fast. Her master sent 
the chief oflicer back to C. with a letter to pltfs. 
acquainting them with the situation, tclUng them 
that he wanted a powertul tug, & that they were to 
draw on defts. for disbursements. He also sug- 
gested that a contract for a salvage boat ** no cure, 
no pay,” might be advisable, pltfs., finding that 
the latter proposition was impracticable, engaged 
a Govt, tug at a rate working out at about £00 per 
day, dt, making themselves personally liable for 
the payment of the hire, insured the tug for a 
limited* period. The tug proceeded to the vessel 
with a representative of pltfs. on board. The 
master, doubting whether his vessel could be got 
off, declined to accept the services of the tug 
except on a “ no cure, no pay ” agreement, & after 
some discussion with pltfs.^ representative as to 
terms, the master signed a letter agreeing on behalf 
of defts. to pay pltfs. £4,000 if the vessel was 
successfully noatea. The tug then made fast, &, 
in the course of the next day’s towage, the vessel 
came off. Pltfs. claimed £4,000 : — Held : pltfs. 
could not be allowed to ratify the act of their 
representative, as. In the circumstances, the sub- 
stituted agreement, insisted upon by the master & 
assented to bv their representative, by which they 
were constituted salvors, was unreasonable, & pltfs. 
must be deemed, not only when engaging the tug, 
but throughout the operations, to have acted as 
agents of t)he ship. In that capacity they were 
only entitled to recover by personal action repay- 
ment of their disbursements, together with the 


usual agency charges. — The Crusader, [1907] P. 
196 ; 76 L. J. P. 102 ; 97 L. T. 20 ; 23 T. L. R. 
382 ; 10 Asp. M. L. C. 442, 0. A. 

411. Steward making contract with tenants — 
Usual authority as such.] — A steward has a general 
authority to make contracts with the tenante, etc., 
but this will not bind the lord without his consent & 
approbation, or uedess part of the bargain is 
actually executed. — ^A non. (1717), 2 Eq. Cas. Abr. 
55 ; 5 Vin. Abr. 622, pi. 35 ; 22 E. R. 48. 

412. Surveyor accepting lowest tender — ^Autho- 
rity to receive tenders.] — Defts. requested pltf. & 
other persons desirous of tendering for certain work 
to be done to their premises at A. to deliver their 
tenders at A. at a certain time on a certain day. 
Pltf. & others delivered their tenders at the time & 
place fixed to a surveyor whom they found there 
appointed to receive the tenders. The surveyor 
opened the tenders, said that pltf.’s wys the lowest, 
& although it was higher trian he had expected, the 
work was his. Thereupon pltf., as was usual for a 
person whose tender was accepted, paid for refresh- 
ment for the persons whose tenders had not been 
accepted. He proposed to perform his contract, 
but after part performance was not permitted to 
proceed. Pltf. sued defts. for the work done, & at 
the trial proved the facts already stated^ & gave 
evidence that it was the practice of the trade to 
accept the lowest tender. On the other hand, it 
was shown that the surveyor had not had authority 
to accept the lowest tender, & evidence was offered 
that it was not the practice of the trade to accent 
the lowest tender. The cty. ct. judge held the 
case was not one in which a nonsuit ought to be 
directed, &. finding that the evidence aflnrming the 
practice to accept the lowest tender preponderated 
over that in negation of such a practice, found a 
verdict for pltf. On appeal: — Held: (1) there 
was evidence to go to a jury ; (2) the finding of the 
judge ought not to be disturbed. — Paulino y. 
Pgntifex (1852), Saund. & M. 59 ; 20 L. T. O. 8. 
126 ; 16 J. P. 792 ; 1 W. R. 64. 

B, Authority to receive Tender, 

413. Agent — ^Authority to receive — Payment.] — 

A tender of money to an agent authorised to receive 
payment is a good tender to the creditor himself. — 
GOODLAND V, Blewith (1808), 1 Camp. 477. 

414 . Particular sum.] — A. & B., legal 

owners of a leasehold interest in a house, claimed 
£37 fro ii deft, for use & occupation. They autho- 
rised him to pay this amount to C., owner of the 
reversion. C. called on delt., who expressed his 
willingness to pay the money, though he did not 
make any actual tender of it, but C. refused to 
receive it, & demanded more. In an action for use 
& occupation, claiming £238, deft, paid £37 into ct.: 
— Held : ( 1 ) as soon as deft, expressed to the agent 
his readiness to pay the £37 there was a concluded 
agreement between him Sc pltfs. for that amount, 
& pltfs. could not recover more ; (2) the agent’s 
refusal to receive the £37 was outside his authority, 
which was only an authority to receive payment of 
the £37.— Gretton v, Mees (1878), 7 Ch. D. 839 ; 
38 L. T. 606 ; 26 W. R. 607. 

416. Clerk — ^Authority as such — Instructions not 
to receive tender.] — A tender to a managing clerk, 
before action brought for goods sold & delivered, 
is good, though the clerk should have received 
orders not to accept it. — Muffatt (Moffat) v. 
Parsons (1814), 1 Marsh. 66 ; 5 Taunt. 307 ; 128 
E, R. 707. 

Anjiiilaticn : — Expld. Finch r. Boning (1879), 4 C. P. D. 149. 


410 L Ship*8 acetU hiring barge for 
eolvage purposes — Holding outl — Dolt, 
authorised ft to aot aa egont lor a ship 
under the mastor's tnstruotionH. The 
ship being stranded H. applied lor a 


Govt, barge, which was hired to assist 
in floating her, owing to theneglimoe 
ol the oaptaln, the barge was lost. Dolt, 
knew ol the application lor the barge, 
but did not stop the negotiation : — 


Held: the agent had authority under 
the captain’s instruotions to hire the 
barge, & delt. was personally liable. — 
A.-G. e. Chabnock (1883), 17 S. A. R. 1. 
— AUS. 
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416. Disclaimer by clerk.] — tender 

made to the managing clerk of pltf/s attorney who 
at the time disclaims authority from his master to 
receive the debt, is insufficient. — Bingham v. 
Atxport (1833), 1 Nev. & M. 398 ; 2 L. J. Q. B. 
86. 

Annotation : — FoUd. Finch v. Bonin? (1879), 4 C. P. D. 143. 

417. ,] — Money payable as a 

composition on a sum due to a solr. for costs was 
tendered to a clerk in liis office, who, sa^dng the 
solr. was out, & he, the clerk, had “ no instruc- 
tions,” refused the money ; — Held : (1) the clerk’s 
statement did not amount to a disclaimer of his 
authority to receive the money — as he was appa- 
rently conducting his master’s business in the office, 
such authority might be implied — & the tender was 
good (Loud Coitsridge, O.J.) ; (2) the statement 
was in effect a disclaimer of authority, & the tender | 
was bad (Denman, J.). — Finch v. Boning (1879), 
4C. P. D. 1^3; 40L. T. 484; 43 J. P. 527 ; 27 
W. R, 872. 

Annotation : — Apia. Graves v. Masters (1883), Cab. & El. 73. 

418. Demand by principal for money to be 

paid.] — If an attorney send a letter to demand pay- i 
ment & the debtor make a tender to him, that is a j 
good tender, unless the attorney disclaims his | 
authority at the time ; & if the attorney be absent 
he is bound by the acts of those whom he allows to 
represent him at his office. Therefore, after such 
a letter being sent, a tender to the clerk of the 
attorney at his office (the attorney being absent) is 
good. — WiiJtfOT (WiLMorr) v. Smith (1828), 3 C. & 
P. 463 ; Mood. & M. 238. 

Annotation : — Refd. Pennell v. Stephens (1849), 7 C. B. 987.- 

419. Demand by principal for money to be 

paid at his office.] — Wiiere a person demands pay- 
ment of money at his office, such demand amounts 
to special authority for his clerk there to receive 
it ; in his absence a tender to the clerk is a good 
tender, all hough he states he is not authorised to 
receive the money. 

Pltf.’s attorney, lief ore bringing the action, wrote 
to deft, that unless the debt, together with his 
(the attorney’s) charge for that letter, were paid 
at hio office on the Wednesday following, at 
12 o’clock, proceedings would bo commenced. On 
Wednesday, at 10 o’clock, an agent of deft, went 
to the attorney’s office. & there saw a l>oy, to whom 
he tendered the amount of the debt only. The boy, 
after referring to the letter-book, refused to accejit 
it, unless the charge for the letter were also paid. 
It appeared the writ was issued at 11 o’clock on 
that day: — Held (Parke, B. duhiianie): a good 
tender. — Kirton (Kinton) v, Braithwaite (1836), 

1 M. & W. 310 ; 5 Dowl. 101 ; 2 Gale, 48 ; Tyr. & 
Gr. 945; 5 L. J. Ex. 165, Ex. Ch. 

Annotations : — Refd. Boulton v. Reynolds (1859), 6 Jur. N. S- 

46 ; lloljjiaii v. Stephens (1859), 6 Jur. N. S. 124 , Finch 

V. Bonin? (1879), 4 C. P. D. 143. 

420. Demand by principal for money to be 

paid to him.] — A., pltf.’s attorney, wrote to deft., 


stating that a debt due from deft, to pltf. “ must 
be paid to me ” on the next day. A tender was 
made on the next day to a writing clerk of A. in 
A.’s office, who said he could not take the money, as 
A. was out, & the person must wait till he came : — 
Held : not a good tender, as not being made to a 
person authorised to receive the money ; but if A.’s 
letter had asked for payment * ‘ at my office, ’ * a tender 
to any person in the office carrying on business 
there would have been sufficient. — Watson v . 
Hetherington (1813), 1 Car. & Kir. 36. 

AnnottJion : — Refd. Finch v. Boniu? (1879), 4 C. P. D. 143. 

421. Servant — Ordinary duties of every-day life.] 
— Tender to a servant may be sufficient. In 
the common transactions of life, this kind of 
intercourse, by the intervention of servants, must be 
allowed, & if money was so brought to pltf.’s house 
& delivered to his servant, who retired, & appeared 
to go to the mast»er, it was evidence to be left to the 
jury, from which they might inft‘r a tender was 
made (Lord Ken ston, O.J.).— Anon. (1795), 1 Esp. 
349. 

Annotation : — ^Refd. Finch v. Bonin? (1879), 4 C. P. D. 143. 

422. Servant or workman — Authority as such.] — 

Tender of composition must be made to the creditor 
or to some one having authority to represent him. 
Tender to a mere workman or servant will not 
suffice. — Hoadley r. Jenkins (1807), 16 L. T. 389. 


Sub- sect. 7. — Authority in regard to 
Insurance. 

See Insurance. 


Sub-sect. 8, — ^Authority in ctonnection with 
THE Letting op Land, receiving, paying, 
and distraining for Bent, (jiving Notice 
TO Quit, etc. 

A. Authority to Let 

423. Agent — Authority to let for special purpose.] 

— On a bill for specific performance of an agreement 
by which A., as agent for B., contracted to let to C. 
a piece of ground for a terrh of years at a yearly 
rent, it appearing from the evi(ience that B. in- 
ten(ied to let the ground for the building of houses 
of a particular class, & that if ho had authorised A. 
to act as agent in the letting of the ground, which 
was disputed, he had told him the purposes for 
which it was to bo let: — Held: (1) as the agree- 
ment did not contain any reference to building, nor 
any covenant to build, it was not in the circum- 
stances such an agreement as ought to be per- 
formed ; (2) decree for specific performance 

j refused. — ^Helsham v. Langley (1841), 1 Y. & C. 

! Ch. Gas. 175 ; 11 L. J. Ch. 17 ; 02 E. K. 842. 


FART V. SECT. 3, SUB-SECT. 8— A. 

423 i. Ageni — Authority to lei for 
special purjiOseA — Pltf. requested deft, 
to do oertain representation work on 
his claims, promising to provide the 
necessary money in time. Deft., who 
had not received the money from pltf., 
& had no funds with which to obtain a 
renewal ?rant, approached co-defts. to 
take a lay on part of a claim Be repre- 
sent it, but they refused to take a lay 
to do representation work, & eventually 
an agreement was made to lot to them 
a lay to work the claim, reserving 10 per 
cent, to pltf. information re- 

oeivod, pltf. thought that a lay to do 
representation work only had been 
let to oo-defts. : — Held: deft.’s autho- 


rity entitled him to let a lay to co-dofts, 
to do reprosontation work, but, the 
moment they continued workin? the 
claim carter sufficient money had been 
raised to pay for such work & the 
renewal of claims, they were trospas^ers, 
& pltf. WU8 entitled to the surplus. 
Leeds (Duke) v. Amherst (Earl) (1846), 
41 E. R. 886 ; De Bussche v. Alt (1878), 
8 Ch. D. 286, 314 ; Jegon v. Vivian 
(1871). 6 Ch. App. 742; Trotter y. 
McLean (1879), 13 Ch. D. 574, cited.— 
Mills v. Porter (1915), 32 W. L. R. 
491 ; 24 D. L. R. 638.— CAN. 

423 ii. Express authority to let 

— Leme granted subject to condition .] — 
The agent of a lessor granted a lease 
proYlding that the lessee should receive 


from the lessor the expenses of any 
litigation with third parties rcfli)eollng 
the land leased. Litigation liaving 
ensued : — HeJd : (1) the agent acted in 
excess of his power in Including the 
above proviso ; (2) the lessee was 

entitled to costs of litigation for wldch 
he was liable from the agent, but not 
from the lessor. — Kenny v. Mookta 
SOONDEREE Dabee (1867), 7 W. U. 419. 
— IND. 

428 iii. Express authority to let 

subject to conditions — Lease granted on 
other terms— Mala fides .] — h. & L. 
were authorised by pltfs. to let land to 
a tenant “ who would be able to do it 
justice,** such tenant not to have power 
to sublet. They obtained an offer 
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Sub-sect, 8, A,d:B,] 


Authority to let for best rent .] — I 

a^ent to let lauds is bound to let them to the best 
adsrantage ; but, upon the mere ground of under- 
value, a bond fide letting, which would be binding 
on the principal himself, will be equally binding 
on him when he acts through an agent, if that 
agent has acted fairly & honestly. Authority to 
let lands may be inferred from the letters & 
acts of the party. — Dyas v. Cruise (1845), 2 
Jo. A Lat. 400. 


AnnoltUionfi : — Reid. Halamon v. Sopwith (187G), 35 L. T. 
463 ; Gas Light & C/oko Co. v. Towne (1887), 35 Ch. D. 
51 U. 


425. Power ol attorney.] — ^An agreement 

for a lease made with an agent, who acts under 
a power of attorney, & a lease executed by 
Hucli agent in pursuance of the agreement, effec- 
tually bind the principal. — Hamilton v, Clanbi- 
CABDE (Earl) (1702), 1 Bro. Pari. Cas. 341 ; 1 
E. R. 608. 


Annotation : — Apld. Jiunufort v. Neold (1844-5), 12 Cl. & 

Fin. 24 8, II. L. 

426. Estate & house agent — ^Authority as such.] 

— Estate agents as such have no general authority 
to enter into contracts for their employers. Their 
business is to find offers & submit them to their 
employers for acceptance. If any authority to 
enter into contracts is ^iven in any case it must be 
proved, & cannot be inferred from the relations 
existing between the parties. 

Deft, instructed D. A B., house agents, that he 
W'ould be willing to let bis flat for a tenn at £195 
per annum. G. & B. wrote to plif. jnirporiing to 
confirm a conversation for a lease on the terms 
named & asking for references. References were 
not forthcoiriing, & deft, let the flat to another 
party : — Held : (J. & B. had no authority to enter 
into a binding contract for a lease of the Hat. — 
Tiiuman V, Bkbt (1907), 97 L. T. 239. 

427. Land agent & steward — ^Authority as such.] 
— The owner of an estate, in answer to an inquiry 
from an intending lessee, said. “ A. B. manages all 
my affairs A you an? to treat with him’*: — Seniblc: 
this did not; imply that A . B. had authority to enter 
into a binding agreement for a lease. — Ridgway v, 
Wharton (1857), 0 11. L. Cas. 238 ; 27 L. J. Ch. 
40 ; 29 L. T. O. 8. 390 ; 4 Jur. N. S. 173 ; 5 W. R. 
804 ; 10 B. It. 1287, Bt. L. 

For full anus., sec IjAnulokd & Tknant. 

428. Special limitation.]— A steward 

has no general authority to enter into contracts for 
granting leases of farms for a term of years ; & 
where a steward & land agent, whose powers were 
sp.‘cially limited, had, in the name of the owner, 
entered into a written agr»’ement with a fanner to 
grant him a lease for 12 years, but without com- 
municating to him the fact that his power was 


specially limited : — Held : the agreement did not 
bind the owner. — Collen v. Gardner (1856), 21 
Beav. 540 ; 62 E. R. 968. 

429. Agent agreeing to tenant 

Ing mode of cultivation .] — Re Pearson & 1’ 

No. 881, post, 

430. Authority to let on ordinary terms & 

receive rents— Agent letting on unusual terms.]— 

Where a farm bailiff or agent was used to let farms 
upon the ordinary terms, & received the rents, etc. : 
— Held : he had no authority in law to let upon 
unusual terms unknown to the owner. 

A. entered into a farm in Sept., 1850, on an 
agreement with B. on the part of C., which was in 
writing, to the effect that at the end of the tenancy 
A. should be entitled to be paid a valuation for the 
tenant’s property in the farm & premises in accord- 
ance with the terms of the valuation he should be 
subject to on entry. He paid the amount of the 
valuation to the outgoing tenant in the usual way. 
He had done repairs to the farm buildings & made 
substantial improvements in the way of construct- 
ing roads, erecting walls, roofing outhouses, etc., 
consulting B. as to all of them. In Dec., 1858, he 
received notice to quit. He saw B., who consented 
to cuter into a second agreement embodying tlie 
first, settifig forth that B., acting as agent of C., 
did thereby agree with A. that he was to allow to 

A. a full fair compensation for his repairs & 
improvements on the farm & premises during his 
tenancy, & also the amount of tbe valuation of 
the lenant’s property, in accordance with the 
terms of the valuation which A . had paid on enter- 
ing, the amount of such valuation to be settled by 
valuers to be chosen by each party respectively, A: 
the amount to be paid t ;0 A. before be was re- 
quired to give up poss(\ssion ; this agreement was 
drawn up A signed by B, on the part of deft. 

B. was a kind of farm bailiff, who allotted timber 
to tenants for repairs, sold the produce of the farm 
A let tenants in, on the ordinary terms of tenancies 
from year to year, A also received rents. Deft, h ad 
not appointed any valuer, nor had he been made 
aware of the agreement entered into by B. Held : 
it was a question of fact for the jury whether B. 
had express authority or had been held out by deft, 
as having authority to enter into such an agree- 
ment, or whether B. had only authority to let in 
tenants on the ordinary terms. — Turner v. Hut- 
chinson (1860), 2 F. AF. 185; (1861), 3 L. T.815 ; 
25 J. P. 149. 

Annotation : — Distd. Re Pt'tirson & I’AiiKon (189{)), SI L. T. 

289. 

431 . Authority to manage & superintend 

estates.] — A power to a land agent to “ manage A 
superintend estates ” authorises him, on behalf of 
his principal, to enter into an agreement for the 
usual A customary leases, according to the nature A 
locality of the property. — Peers v, Sneyd (1863), 
17 Beav. 151 ; 61 E. R. 990. 


fvom C. wliich pItfH. tuHJCiitod, l>\it they 
concKMilcd tho facit that, they hold a bill 
of 8alo over C\’h ollcote, & ihi« ooiuluff 
to tho kiiowlodKO of iiltfH., they ro- 
padlatod tho ajirmnoiit. NovortholWH 
S. & li. aillxod t hoir Hi^iaturt>8 as atrtnit^j 
for idtfs. to an aKrotunont for a loaso 
to C. which contained no stipulation 
that tho tenant should not sublet , ote. : 

• — Held : pltfs. wore ontltleil to a deoroe 
directing 8., L., & C. to deliver up tho 
agroemont t.o bo canoellod, & to cause 
a release to lie executed ; A deft. C. 
u'os not entitled to siiecillc iKirforinanoo. 
— Caloutt t\ Cami'BKLL, Moo. 1020. — 
N.Z. 

426 i. Estate house agent — Autho- 
rity as such .] — ^An owner of a building 
who refers an intending lessee to a 
person as Ids agent for leasing is bound 


by any roproscmtatlou made in connec- 
tion with the leasing of the property. — 
TAYIA3U r. Heed (1878), 2 P. & B. 58.-- 


426 ii. Authority to let for lives 

or years — Agent letting for indefinite 
period .] — An agent authorised to make 
agrooments for leases for lives or years, 
made an agreement in which tho term 
of tho proposed lease was not men- 
tioned : — Held : not pursuant to his 
aut.hority, & not binding on his prin- 
cipal. — C lin AN v, Cooke (1802), 1 
Soh, & L. 32.— IR . 

426 ill. Authority to receive rents.] 

— An agent to receive rents desired Ids 
principal to send him a power of 
attorney to lot the estate. The prin- 
cipal did not obioot to the agent’s 


letting, & stated that he would “ send 
the power of attorney to follow this,” 
as soon us he could get it : — Held : a 
sufficient authority to let the estate. — 
Dyas r. Cruiser (1845), 8 I. Ed. R. 
408 ; 2 Jo. A Lat. 460 (C.).— IR. 


427 i, agent — Authority as such.} 

— A land agent has not authority to 
enter into contracts for leases. 

A tenant claimed sneoiflo performance 
of a contract for a lease made with a 
land agent, under which he entered into 
poBsossion but did not claim per- 
formance for thirteen years : there was 
evidence of a contract for a tenancy 
from year to year : — Held : pltf. not 
entitled to speciflo performance. — 
Montal V. Lyons (1858), 8 I. Ch. R. 
112 (R.).— IR. 
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B. A uthoriiy to give Notice to Quit 

432. Agent — Without authority.] — If a notice to 
fluit be given by an agent without authority of the 
landlord the tenant is not bound by it. — Bukon t\ 
Denman (1848), 2 Exch. 167, at 188 ; 6 State Tr. 
N. S. 625, at p. 541 ; 164 E. R. 450, at 459. 

Annotations: — Mentd. Honlden v. Smith (1850), 19 L. J. 
Q. 13. 170 ; East India Co. v. Kamacheo Bogo Sahiba 
(1859), 7 W. R. 722, 1*. C. ; Santos v. lllldgo (1859), 28 
L. J. C. P. 317 ; Secretary of State in Council of India v, 
Kamaohee Hope Sahalia (1859), 7 Moo. Ind. App. 476 ; 
Scott V. Seymour (1862), 8 Jur. N. S. 568 ; Feather v. R. 
(1865), 6 B. & S. 257 ; Ijondon Corpn. v. Cox (1867), L. R. 

2 H. L. 239; Phillips v. Eyre (1870), 10 B. & S. 1004, 
Ex. Ch. ; Mill v. Hawker ]l 874), L. R. 9 Exch. 309 ; Doss 

Secretary of State for India in Council (1875), L. R. 19 
Eq. 509 ; Rustomee v. R. (1876), 24 W. R. 428 ; Dixon 
V. Faner (1886), 17 Q. B. D. 658 ; Francis, Times v. Carr 
(1900), 82 L. T. 698, C, A. 

433. Notice ratified.] — notice to 

quit must be binding on both parties at the time 
when it is given. Subsequent ratification will not 
suffice. — Right d. Fisher, Nash & Hybons v . 
CUTHELL, No. 1079, poaL 

Annotations : — Distd. Goodtltle d. King v. Woodward (1 820). 

3 B. & Aid. 689 ; Doe d. Asliii v. Summersett (1830), 1 
B. & Ad. 135; Charrington v. Johnson (1845), 4 L. T. 
O. S. 398. Reid. Doe d. Elliott v. Hulme (1828). 6 L. J. 
O. S. K. B. 345 ; Doe d. Maun v. Walters (1830), 10 B. & C. 
626 ; Dodd v. Acklam (1843), 6 Mon. & O. 672 ; lie 
Viola's Indenture of Lease, Humphrey v. Stenbury, [1909J 
1 Ch. 214. 

434 . — A notice to quit given by 

an agent without authority is sufficient if subse* 
quently ratifle I by his principal. — G oodtitle d. 
King v. Woodward, No. 1027, post, ! 

Annokdions Dbtd. & Distd. Doe d. Mann r. Walters (1 830), 
10 B. & C. 626. Dbtd. Doe d. Lyster v. Goldwin (1841), 

1 Gal. & Dav. 463 ; (\»pe v. Mooney (1863), 10 L. T. 854. 

435 . .] — If a notice to a tenant to 

quit a farm is signed by a person who is not the 
landlord’s usual agent or attorney, & his authority 
to sign it is recognised by the landlord bringing an 
action of ejectment, it is valid, especially if the 
tenant does any act in consequence of that notice. 
— Goodtitle d. Sapielhia (Prince) v. Jackson 
(1823), 2 L. J. O.S. K.B.3. 

436. .] — A notice to quit given 

by an agent without authority must be ratified be- 
fore tiie day on which it begins to operate as a notice 
to quit. A. ratification after the period named in 
the notice has begun to run is too late. — Doe d. 
Mann v, Walters (1830), 10 B. & C. 620; 5 
Man. & Ry. K. B. 357 ; 8 L. J. O. S. K. B. 297 ; 
109 E. R. 583. 

Annotations : — Apld. Doc d. Lyster v. Goldwin (1841), 2 
g. B. 143 : Doe d. Pulker v. Walker (1845), 14 L. J. Q, B. 

1 81. Expld. Ancona r. Marks (1862), 7 H. & N. 686. Refd. 
Doo d. Richmond CJorpn. v. Mori>hctt (1845), 14 L. J. Q. B. 
345. Mentd. Evans v. Mathias (1857), 3 Jur. N. S. 793. 

437. .] — ^A notice to quit given 

by an agent of the landlord to receive rents is not 
sufficient, without a recognition by the landlord ; 
the bringing of an action founded on the notice is 


not of itself a recognition. — D oe d. Rhodes v. 
Robinson, No. 1078, post 

Distd. Doo d. Lyster v. Goldwin (1841), 1 

Gal. & Dav. 463. 

438. .] — ^A notice to quit must be 

such that the tenant can safely act on it at the time 
of receiving it ; a notice by an i nauthorised agent 
cannot be made good by the principal’s ratification 
of it after the proper time for giving it, — DOE d. 
Lyster v. Goldwin, No. 1030, post, 

I For full anns., see S. C. No. 1 030, 

439. Agent appointed by mortgagor & mortgagee 
of reversion — Express authority.]— A., being bene- 
flcially interested in the reversion, joined with B., 
the trustee, who was legally entitled, in mtging. it 
bo pltf. A. by the mtge. deed, with the a'ppr^a- 
tion of pltf., testified by pltf.'s executing the deed, 
appointed C. to be receiver, agent, & attorney of A . 
to demand a collect rents, adjust accounts, sue or 
distrain for rent, give notice to quit, & eject on 
refusal, & do all that A. could have done if the 
deed had not been made. A., B., & pltf. executed 
the deed. In an action for double value under 
Landlord & Tenant Act, 1730 (c. 28), s. 1 : — Held : 
C. was an agent lawfully authorised to give the 
notice required by the Act. — Poole v. Warren 
(1838), 8 Ad. & El. 582 ; 3 Nev. & J>. K. B. 693 ; 
Will. Woll. & H. 518; 3 Jur. 23; 112 E. R. 
9.59. 

For full anu-., see 1 a.xi>i oiin &; Tknant. 

440. Agent of lessors & their successors in office.] 

— Where an agreement for a tenancy was made 
between A. as agent for & on behalf of the church- 
wardens of the parish of St. M. (not naming them) 
of the one pari, & B. of the other part : — Held : the 
tenancy thereby created was properly put an end 
to by a notice to quit Sc deliver up possession, given 
by persons acting as agents for C. & D. who were 
churchwardens at the time the agreement vas 
made & B. let into prssession ; notwithstanding 
the notice purported also to have been given on 
behalf of the churchwardens & overseers in office 
when the notice was served, & did not state to 
whom possession was to be delivered up. — D oe d. 
Bailey v. Foster (1846), 3 C. B. 215 ; 15 L. J. 
C. P. 263 ; 7 L. T. O. S. 208 ; 136 E. R. 86. 

441. Agent of one of several Joint lessors.]— A 
notice to quit given by a person authorised by one 
of several lessors, joint- tenants, determines the 
tenancy as to all. — D oe d. Kindersley v.Httghes 
( 1840), 7 M. & V/. 139 ; H. & W. 1 17 ; 10 L. .1. 
Ex. 185; 151 E.R. 711. 

Annotation .‘—Reid. Belanoy v. Kelly (1871), 24 Jj. T.738. 

442. General agent — Distinction between powers 
of general & special agent.] — Notice to quit may he 
given by an agent, & in the case of a general agent 
his agency need not appear on the face of tho 
document, but in the case of a special agent it must. 
—Jones v. Phipps (1868), L. R. 3 Q. B. 567 ; 9 B. 


PART V. SECT. 8, SUB-SECT, 8— B. 

m. Agent — Authority to serve vrritten 
Twtice.] — Authority to eorvo a written 
iiotloo to quit is not sufticient to authorise 
tho party to privoaporol notice to quit. — 
Wood v. Abearne (1843), 6 I. L. R. 95 
(E.).— IR. 

n. Ayitceedeni avthorUvA — 

Antecedent authority is necessary to 
entitle an aj^ent to servo a notice to 
quit ; subsequent recopmition is not 
sufficient ; parol authority is suffi- 
cient. — C arney v. Fox (1842), I. C. R. 
486.— IR. 

o. Authority to manage lands 

db serve necessary notices in oumer's 
name.] — ^An agent authorised in writing 
to manage lands in the name 8c on 
behalf of their owner, & also, in the 
ouner's name, to sign, serve, & give 


( notices, nocessai’y to 1 h» served ui>on 
tenants for tho purpose of carrying 
into elTcct such management, served a 
notice to quit signed by him in his own 
name, but purjjorting to lie served by 
him as such agent, & on liehalf of the 
landlord : — Held : sufficient notice to 
determine a yearly tenancy. — Erne v. 
Armstrong (1872), I. R. 6 C. L. 279. — 
IR. 


p. Club secretary — Authority as such.] 
— R., as 8ecret4ury of the Irish Rugby 
Football Union, employed W. as care- 
taker of promises vested in trustees for 
the union, li., as such secretary, Bul>se- 
quently dismissed W., & called upon liim, 
under Landlord & Tenant (Ireland) Act, 
1860 ( 0 . 154), B. 86, to give up possession, 
which ho refused to do : — Hdd : R. 
entitled to recover possession of the 


premises.— R. v. Hwifte, [1912 J 1 I. 11. 
113; 46 I. L. T. 176- IR. 

442 i. General ayent — Given blank 
notices to quit.] — A. & B. being in pos- 
session of the legal estate in certain 
lands as tnistees, several notices to 
quit, signed by them in blank, 8l not 
containing either tho tenants* names, 
tho denoirination-s of tho lands, or any 
dates, were transmitted to W., who was 
tho general agent over the estate ; these 
notices wore filled up in W.'s office, & 
sent out to bo served, & one of them 
was served upon deft,, who. It was 
proved, admitted tho service, &. did not 
object to its validity ; aii ejectment 
having been brought upon t his notice : — 
Held: the alx>Ye facts of themselves 
were evidentso to go to the jury of tho 
agent’s authority to determine the 
tenancy by service of tho notice to 
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8ecU authority : Suh-aect 8, B. C. 2>. 

& S. 761 ; 37 L. J. Q. B. 198 ; 18 L. T. 813 ; 33 
J. P,229; 16 W.K. 1044. 

Annotations : — Diltd* Seaward t?. Drew & Farmer (1898), 78 
L. T. 1 9 ; Htalt t). Fenner, [1912 j 2 Ch. 504. 

Receiver.] — See Receivers. 

443. Steward of corporation — No authority under 
seal.] — In an ejectment by a corpn. against a tenant 
from year to year, a notice to quit given by a person 
acting as steward of the corpn. is sufTicient, without 
evidence that he had an authority under seal from 
the corpn. for this purpose. — Roe d. Rochestek 
(Dean & Chapter) r. Pierce (1809), 2 Camp. 96. 

Annotation^ : — Reid. Smith v. Birmingham & Staffordshire 
Oaa Light Co. (1884), 1 Ad. & Kl. 526; Arnold v. I’oolc 
Corpn. (1842), 12 L. J. C. P. 97. 

444 . ,] — On ejectment upon the de- 

mise of a corpn. it appeared, from deft.’s admis- 
sions, that he had taken the land by permission of 
H., a servant of the corpn., & that F., another 
servant of the corpn., had given liim notice to 
deliver up possession. No lease, nor notice, nor 
appointment of F. or H. as agent under seal, was 
produced : — UeM : the jury were rightly directed 
to find for pltf . if they thought TT. Sc F. were autho- 
rised by the corpn. to act. - Doe d. Birmingham 
C.VNAL Navigations r. Bot.b (Bowl) (1847), 11 
Q. B. L27 ; 10 L. T.O. S. 184 ; 12 Jur. 350; 116 
30. R. 423. 

Anmtaiions : — Reid. Tapper r, FoiiIkoK (1861 ), 0 C. B. N. S. 
797. Mentd. Hogan v. Hand (1861 ), 14 Moo. P. C. C. 310, 
P. C. 

C. /.uthorUy to receive Notice to Quit. 

445. Rent collector — No special authority.] — 

Notice to quit given to a more c<)llector of rents : — 
Held: not good. ~-Pe arse v. Boulter (1830), 2 
F. & F. 133. 

further, Landlord A Tenant. 

D. Authority io receive Bent. 

446. Bailiff — Acting under distress warrant.] — 
A baili 1 acting under a warrant of distress for 
arrears of rent has implied authority to receive 
the amount of the rent & costs, if tendered by the 
tenant. — Hatch v. Hale (1850), 15 Q. B. 10; 10 
L. J. Q. B. 289 ; 15 L. T. O. S. 05 ; 14' Jur. 459 ; 
117E.R.361. 

447 — Limitation.] — The implied autho- 

rity oi a bailiff acting under a warrant of distress 
to receive the amount of the rent Si costs, if ten- 
dered by the teniint, cannot be lioiited by previous 
express instructions, given on behalf of the land- 
lord to the bailiff, not to receive rent, but to refer 
the tenant to the landlord's attorney. — Hatch v. 
Hale, No. 446, ante, 

448. Broker in possession — ^Authority personal to 
broker.] — I left., the landlord, hadauthorised W., a 
broker, to distrain for rent. W. distrained, k put R, 
into possession. \\ hile R. v as in possession pltf., 
the tenant, tendered to R. the amount of rent k ex- 
penses. ll. told him ho had no authority to receive 
money , k offered to send for W . Pltf . refused that 
offer, A ills goods wore sold. In an action for 
selling after a tender of the rent, the jury found R. 
had no authonty in fact to receive the rent ; that 
W . had such authority k that at the time wi en 
the tender was made W. w^as within a reasonable 


distance, & might easily have been applied to ; & that 
pltf. knew all this : — Held : (1 ) B. had no authority 
in law to receive the rent ; (2) the tender to him 
was not good. — B oulton (Bolton) v. Reynolds 
(1859), 2 B. & E. 369 ; 29 L. J. Q. B. 11 ; 1 L. T. 
166 ; 24 J. P. 53 ; 6 Jur. N. S. 46 ; 8 W. R. 62 ; 
121 E. R. 139. 

Annotation: — Expld. Toms v, Wilson (1862), 32 L. J. Q. B. 
33. 

449. Servant — Express authority.]— Payment of 
rent to a servant of the lessor authorised to rec«dve 
it binds the lessor. — Cropp’s Case (1586), Godb. 
38 ; 78 15. R. 24. 

E. Authority io pay Bent. 

450. Auctioneer — Authority after sale.] — xV., 
an auctioneer, was employed to sell by auction 
the stock-in-trade of a firm, k after the sale, but 
before removal of the goods, the landlord made a 
claim for rent, threatening that if such rent vere 
not paid he would distrain the goods, whereon A. 
paid part of the proceeds as rent ; — H eld : as at the 
time the property in the goods had passed to the 
purchasers, A. had no implied authority to pay 
away the money, k was liable to the firm. — Sweet- 
ing V. Turner (1872), L. R. 7 Q. B. 310 ; 41 L. J. 
Q. B. 58 ; 25 L. T. 796 ; 30 J. P. 597 ; 20 W. R. 
185. 

F. Authority io distrain for Bent. 

451. Agent— Similar acts on previous occasions.] 

— A warrant of distress was produced by pltf. 
purporting to be issued by solrs. of the landlords 
of pertain property, the writing being in the hand 
of a junior partner of the firm. The solrs. had, on 
previous occasions, issued distress warrants in re- 
spect of other properf/y of tiie landlords : — Held : 
not sufflciimt evidence of an authority b\ the land- 
lords to distrain.— Jones v. Buckley (1838), 2 Jur. 

452. Agent of assignee — ^Authority to collect 
rent.] — ^A., a bkpt., received from his assignees the 
following inemorandurn : — “ A. having completed 
an arrangement with B. k Co., his assignees, for 

5 houses, k arrears of rent thereon, the tenants on 
the respective premises are hereby authorised to 
pay their rents to A., whose receipts shall be their 
discharge”: — Held: tliis memorandum gave A. 
no authority to distrain in the name of the assign ees. 
—Ward v. Shew (3833), 9 Bing. 608 ; 2 Moo. kS. 
756 ; 2 L. J. C. P. .58 ; 331 E. R. 742. 

Annotations : — Distd. Snell v. Finoh (1863), 13 C. B. N. 8. 
6.51. Apia. WoolHton v. Boss, [1900] 1 ( h. 788. 

453. Bailiff of manor — Previous acts.] — Evidence 
that the person w ho actually made the return pur- 
porting to be made by a lord of a manor to the 
sheriff’s mandate to levy under a w rit of ft. fa. has 
acted as bailiff to the lord of the manor for 16 years, 

6 during that time has made the return s for the lord 
of the manor, is sufficient to charge the lord of the 
manor with the acts of the bailiff. — Tyler v. Leeds 
(Duke) (1817), 2 Stark. 218. 

Annotations: — ^!d. Newland v. Cliffe (1832), 3 B. & Ad. 
630. Mentd. Lane v. Chapman (1840), 11 Ad. & El. 906 ; 
Imray t;. Magnay (1843), 11 M. & AV. 267. 

G. Miscellaneous. 

454. Agent determining tenancy — ^Agent to re- 
ceive rents & let.] — ^An agent to receive rents & let 


quit. — AVAXDKSt'OKDK V. WA1.SIIE (1851), 
18 L. T. O. S. 45.— IR. 

q. Tj<in4 ngent - Notices signed as 
sue ^.] — Whew a land agent signed 
notieofl to qnlt, stating himself to be 
nneh. & an eje<dineiit. \va« Nnh«eqnently 
hrotight on the notices:-- Held : the»e 
acts odtablished a t^uttieleni authority 
in the agent to serve notices to quit. — 


CoocKU V. Fia'xn.S I. L. U. 472 (C, U.). 

-IR. 

448 i. lient coHectar — Aaiharity to 
evict.] — An authority to roooivo rents 
& to evict certain porBons Is not a 
general authority to determine tenan- 
cies. — FREWEN V. AHERNB (1841), 
lA)ng. & Town. 264 ; S. C. 4 I. h. Ji. 
181 (E.).— IR. 


443 ii. Authority io sue dt dis- 

train for rents.] — A notice to quit was 
signed by an agent w^ho had authority 
to demand & collect rents, Sc to sue 
Sc distrain for same: — Held: (1) the 
notice to quit was bad ; (2) a rent agent 
had not, as such, power to sign notices 
to quit. — ^W haley t). Mackun (1898), 
32 I. L. T. 172.— IR. 
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has authority to detennine a tenancy. — Doe d. 
Manvbrs (Babl) V. Mizbm (1837), 2 Mood. & 

K. 66. 

455. Agent disolaixning lease— Authority to cjom- 
muMoate with landlord.]— Deft. ’s father, after his 
death deft., had held lands by permission of & 
under the father of pltf.’s lessor, & after his death 
deft, continued to hold the lands. To show that 
the tenancy was determined, pltf.’s lessor offered 
in evidence a letter written by deft, to pltf. in 
which, after acknowledging the receipt of a letter 
from pltf. on the subject of the premises in question, 
he said: As the circumstances in it are not within 
my knowledge, I have placed it in the hands of 
Messrs. F. & have requested them to communicate 
with you,*’ & two letters from Messrs. F. alleged to 
amount to a disclaimer ; — Held : deft.’s letter did 
not confer on the agent any authority to bind deft, 
by making a disclaimer. — Doe d. Lewis v. Cawdor 
(Lord) (1831), 1 Cr. M. & R. 398 ; 1 Tyr. 852 ; 3 

L. J. Kx. 239. 

Avttolaiions .* — Refd. Doe d. Graves r. Wells (1839), 3 Jur. 

820 ; Doe d. Gray v, Stanton (1830), 1 M. & W. OOft. 

Mentd. Harris v. Miilk(‘rn (1875), 45 L. J. Q. B. 244, 

Ex. Ch. 

456. Agent giving notice of intention to take 
renewal — Secretary — General authority.] — In a 

lease for 21 years to the trustees of an insurance co. 
a covenant was contained that the lessors would, 
from time to time, before expiration of the lease, 
whenever thereimto req^uircd by the lessees, demise 
to them a fresh term for 21 years, to commence 
fro’u expiration of the term thereby demised. 
Before expiration of the term the co. assigned it to 
five trustees as security in part for a guarantee fund 
to certain shareholders. The freehold reversion in 
the demised property at expiration of the lease was 
vested as to one moiety in three trustees, of \vhom 
8. was one, & as to the other moiety in 8. for life, 
with remainder to his wife for life, with remainder 
to the three trustees. The daj" before the lease 
above mentioned would expire 11., the secretary to 
both the insurance co. & the ti'ustees of the guaran- 
tee fund, gave notice by letter to 8., on behalf of 
both the co. the trustees, of their desire to have a 
renewal of the lease ; for this, how ever, he had only 
informal in structions. In an action by the trustees 
of the fund for specific performance of the covenant 
to renew Held : ( 1 ) it was a condition precedent 
that notice should be given of intention to renew 
before expiration of the term ; (2) H. being secre- 
tary to both the co. the trustees, it mattered not 
on whose behalf instructions were given ; (3 ) it w^as 
his duty, although his instructions were informal, 
to give notice of renewal ; (4) the notice given by 
H. to S. alone was sufficient. — Nicholson v. Smith 
(1882), 22 Ch. D. 640 ; 52 L. J. Ch. 191 ; 47 L. T. 
650; 31 W. R. 471. 

457. A^ent giving possession to tenant — Agent to 

let.] — It is doubtful whether an agent to let a 
house has an implied general authority to let per- 
sons into possession, but slight evidence is sufficient 
to show an express authority. — Slack v, Crewe, 
No. 861 , post. 


45 g, ,] — Deft., having taken an assign- 

ment of a lease from A., who had taken from the 
assignees of the lessee, a bkpt., instructed B., a 
house agent, to procure a purchaser for the lease, & 
in Apr. a written agreement was entered into with 

E ltf. by B. to assign the residue of the lease from 
lady-day for £50, which was received by B. The 
contract was — “ all rent due to Lady-day being 
paid, possession to be given immediately.” B. let 
pltf. into possession before any assignment was 
executed, & the landlord, in July, put in a distress 
for rent due up to Lady-day, which pltf. paid. In 
an action against deft., who" knew the rent was due, 
to recover the amoimt paid as money paid to his 
use : — Held : (1 ) the agent ha ving authority to let, 
had authority to let pltf. in ; (2 ) deft, was bound to 
indemnify pltf. — Gregory v. Stanway (1860), 2 
F. & F. 309. 

459. Agent waiving forfeiture — Agent to manage 
affairs — General authority.]— The lessor being too 
ill to attend to business, his son, who managed his 
affairs for him, applied for rent which became due 
after expiration or 3 months : — Held : he had no 
authority to waive the forfeiture on behalf of lessor, 
who was not shown to have been aware of its having 
accrued. — D oe d. Nash v. Birch (1836), 1 M. & W. 
402; Tyr. & Gr. 769 ; 5 L. J. Kx. 185; 2 Gale, 
26; 150E. R.490. 

For full see Laxdloiid & Tknant. 


Sub-sect. 9, — Authority in connection with 
Legal PitocEEDiNGS, Prosecutions, etc. 

460. Agent bringing action for specific perform- 

ance — ^Authority to sell.]— The owner of a colliery 
placed it in the hands of G., an agent, to sell, & G. 
arranged with R. that (in an event, which hap- 
pened) R. should buy the property. K. afterwards 
declined to buy, & G. filed a bill forspecifle perform- 
ance ol the agreement : — .• G. was a mere 

agent to sell the property & not entitled to bring 
such a suit. — Glasbrook v, Richardson (1874), 23 
W. K. 51. 

461. Agent compromising action for price — 
Authority to buy.] — Pltf., as agent of deft., ordered 
from A. certain goods of a particular description & 
for a particular purpose, deft, undertaking to save 
pltf. harmless from the consequences. The goods 
Avere of a different description from wdiat Avere 
ordered, & unfit for the purpose required ; but A. 
contended he had been misled by the misspelling 
contained in the order given by pltf., who was a 
very illiterate person, & he refused to take the goods 
back. An action having been brought b.v' A. 
against pltf. for the price, deft, having had notice 
of same, pltf. compromised such action by return- 
ing the goods, & paying a sum of money in 
discharge of debt & costs ; — Held : pltf. had 
authority from deft, to compromise such action. — 
Pettman V. Keble (1850), 9 G. B. 701 ; 19 L. J. 
C. P. 325 ; 15 Jur. 38 ; 137 E. R. 1067. 


PART V. SECT. 3, SUB-SECT. 9. Kf.siiao Bapuji r. Naratan Hhamrao 
r. Agent a^greeing to he hound by Bom. 18. I . 

evidence of witness — Authority to carry t. Agent filing bond on stay of exe^wn 
on suits ] — An agtinl’s assent to t)e — Authority to canvass A: to issue hmtds.] 
bound by the statement of a particular — A bond filed to obtain a stay tjf exe- 
Avitness Is an act entirely within scope cution by the local aj^ent of a non- 
of his ifenoral authority as af?ent to resident co., with power to c^vms for 
carry on his principal's suits, & to do all the oo. & to issue l)onds. is bindini?.- — 
acts necessary to that end. — IIajknder Calhoun v. Maryland Casuai/i^ Co. 
Chui^der Newokk V. Mabomrd Aa- & I’erbis (1915), 31 W. L. R. 269. — 
noodeen (1864), 1 W. R. 143.— IND. CAN. 

i. Agent employing vakil — Authority u. Agent instructing prose^ion 
to sue.] — A more power to sue does not General authority as swcA.l — The swes- 
authorise an agent to do more than man of a co, which employed pltf. as 
employ a vakil on the terms of paying agent for sale, a considerable time after 
him a reasonable remuneration. — the commission of the alleged act, 


caused pltf. to be arrested for converting 
goods to his own use, from wWcli 
charge ho was acquitted. In an action 
for malicious prosecution against the 
co. : — Held : the salesman had no 
authority to prosecute or arrest, either 
general or si>ecial, arising from emer- 
gency or exigency, & the action must 
l>e dismissed with costs. Hank of NeV) 
South Wales v. (hvston (1879), 4 App. 
('as. 270 ; Ahrahains v. Deakin, 

11891] 1 Q. B. 516; Henson v. Waller, 
[1901] 1 K. B. 390 ; Siedman v. Baker 
(1896), 12 T. L. R, 46X, refd.— March 
V. Stimpson Computino Scale Co, 
(1913), 24 O. W. R. 591 ; H D. L. R. 
343,— CAN. 
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Sect 3 . — Implied auihoriiy: Suh-aecia* 9 dS: 10, A, 

ln\. 1 

462« Agent contesting adjudication in bankruptcy 
— ^Authority to act generally in principal’s absence.] 

— ^Where a person on leaving England has autho- 
rised another, either in writing or verbally, to act 
for him generally in his absence, the latter has 
authority to instruct a solr. to appear on behalf of 
the former to show cause against an adjudication 
of bkpcy. against him. — Re Frampton, Ex p. 
Frampton (1869), 1 De G. F. & J. 203; 28 L. J. 
Bey. 21 ; 33 L. T. O. S. 341 ; 5 Jur. N. S. 970 ; 

7 W. II. 090 ; 45 E. K. 369, C. A. 

Annotation: — Reid. He Wallace, Ex IK Wallace (1884), 14 I 

Q. B. 1). 22, C. A. . 

463, Attorney for assignee of debt bringing action 
in assignor’s name — Instructions from assignee,] — 

An assignee of a debt has a right to use the assignor’s 
name in suing for it, &. it is sufficient authority for 
the attorney if ho is instructed by the former to 
commence proceedings. — Pickford v, Ewington 
(1835), 4 Dowl. 453 ; 1 Gale, 357 ; Tyr. & Or. 29. 

464. Bank manager instituting prosecution — 
General authority as such.]— In an action for 
malicious prosecution against an incorporated 
banking co. the jury foimd that same had been 
authorised on behalf of the hank by W., the acting 
manager, & they were directed by the judge that it 
was to be inferred from W.’s position as manager 
that he had sufficient power in the circumstances to 
direct a prosecution: — Held: (1) assuming the ! 
prosecution tc» have been authorised by W., the 
direction to the jury to the effect that it was to be 
inferred from W.’s position that he had authority 
to direct th(3 prosecution was on the evidence 
incoiTect ; (2) tliere must be a new trial. 

The arrest, & still less the prosecution of offen- 
ders, is not within the ordinary routine of banking 
business, & not within the ordinary scope of a bank 
manager’s authority. Evidence is required to 
show that such arrest- or prosecution is within the 
scope of the duties & class of acts such manager is 
authorised to perfonn. That authority may be 
general, or it may be special & derived from the 
exigency of the particular occasion on which it is 
exercised. In the fonner case it is enough to show 
commonly that the agent was acting in what he did 
on behalf of the principal ; but in the latter case 
evidence must be given of a state of facts which 
shpws that such exigency is present, or from which 
it might reasonably be supposed to be present. 
— Bank op New South Walks ik Owston 
(1879), 4 App. Cas. 270 ; 48 L. J. P, C. 25 ; 40 L. T. 
500 ; 43 .T. 1’. 476 ; 14 Cox, 0. C. 267, P. C. 

Annotations Avia* AbrahaiUH r. Donkin, [18911 1 Q. B. 

510, 0. A. Consd. ll'inhun r. Wnllor, [11)01] 1 K. B. 390. 


Refd. Ashton V. Spiers & Pond (1893), 9 T. L. R. 006, 
C, A. ; Comford v, Charlton Bank, [1899] 1 Q. B. 392. 
Mentd. Edwards v. Midland Hy. Ck>. (1881), 45 J. P. 374 ; 
Dyer v. Munday (1895), 64 L. J. Q. B. 448, C. A. 

465. Clerk to local authority instituting proceed- 
ings — General authority as such.] — By Town Police 
Clauses Act, 1847 (c. 89), s. 35, incoi^orated in 
Lynn Improvement Act, 1859, certain penalties 
were inflicted on persons keeping any house of 
public resort who knowingly suffered common 
prostitutes to assemble there. By s. 120 of the latter 
Act, these penalties were directed to be paid in some 
cases to the paving comrs., & in others to the corpn. 
The paving comrs. had given public notice of their 
intention to enforce these penalties ; & resp., their 
clerk, took proceedings against applt. imder the 
above sect, of the general Act. For this he had no 
particular autliority, either express or implied : — 
Held : ( 1 ) independently of any authority from the 
comrs., resp. could lay an information imder s. 

of the general Act so long as he claimed the penalty 
on behalf of either of the bodies mentioned in s. 120 
of the later Act (Cockburn, C.J.). ; (2) there was 
evidence of a g('neral authority to proceed on behalf 
of the comrs., & for this purpose a general autho- 
rity was sufficient (Crompton, J.). — Cole r. 
CouLTON (1860), 2 E. & E. 695 ; 29 L. J. M. C. 
125 ; 2 L. T. 216 ; 24 T. P. .596 ; 6 Jur. N. S. 698 ; 
8 W. B. 412 ; 121 E. U. 261. 

Annotations: — Apld. JobHon r. HenderROii (1900), 82 L. T. 
260. Mentd. R. v. Stewart (1896). 65 L. J. M. C. 83. 

466. Vaccination officer instituting prosecution — 
Signed minutes of board of guardians.] — The 

minutes of a board of guardians, signed by the 
chairman, authorising the vaccination officer to 
institute prosecutions against defaulters, are suffi- 
cient authority to the officer. — R obinson v. Lowe 
(1896), 60 J. P. 740 ; 13 T. L. R. 19. 

Annotation Expld. Braniljle v. Lowe, [1897] 1 Q. B. 


Sub-sect. 10. — Authority to Pledge. 

A* Goods* 

{a) Under the Factors Acts, 

The Factors Acts arc those of 1823 (c. 83), 1825 
(c. 94), 1842 (c. 39), 1877 (c. 39), & 1889 (c. 45). 

i. Mercantile Agcnf — Intrusted,^' 

467. Acts of 1823-1825 — Wharfinger accus- 
tomed to act as flour factor — Selling flour.] — A 

wharfinger, having received flour in that capacity, 
& without any authority to sell, disposed of it to a 


464 i. Hank nmnagrr instUuiing pro- 
seeution — Uvnvnil aufhoritu as such .] — 
Tho ttgrent in cliaw «)f (ioftH.’ bank 
laid on information jnrainMfc pltf., who 
woB arpoBtod for obtaining diHCount^ of 
nolos under falHO prt'tontJOH, Sc on the 
hoarlm? dlscharMfod. Tlmiijrh the aj?ent 
tiould have connulted the head oftiee by 
tolojcraph befoi*e tlic warrant woe taken 
out, he never itu>orted the matter, & 
never received any in8truotir)nH. In 
an act, ion for malicious prosecution 
against the bank: — Held: (1) there 
vrnfl no ppo8um])tion that, the agent had 
tt general authority to prosecute on 
liohalf of tho bank ; (2) I hort^ was no 
evidence that such prosecution was 
witliin scope of the dutUB & class of 
acts he was autliorlsed to perform ; 
(3) the facts did not show an emergency 
which would give an implied authority. 
— Thompson v. Bank of Nova Scotia 
(1893), 32 N. B. U. 335.- CAN. 

V. Clerk of advocate signing notice 
of appeal *] — A charge laid by pitf. 


against deft, having l)ecn dismissed by 
a justice, pltf. appealed, & the notice of 
appeal was signed “ l>y her advocaU^ 
U., per attorney O.” : — Held : the 
notice was insulliclcnl, for thoiigli such 
notice might bo signed by an advocate, 
it could not be signed by tlie clerk to 
the advo<;ate unless it weiH3 proved the 
clerk hmi expivss autlu)rity to sign. 
H. v. Kent JJ., L. R. 8 Q. B. 305, cited. 
— SOOTT V. Dalpiiin (1907), 7 Terr. 
L. R. 401 ; 6 W. L. R. 371.~CAN. 

PART V. SECT. S, SUB-SECT. 10.— 
A. (a) 1. 

w. H. S. Out., 1887, c. 121, ss. 2, 
4, & 5 — Agent intrusted mth goods — 
Authority to sell.] — F„ a teacher of 
musio, wTote to K, & Vo. asking them 
to send him a piano, in order that he 
might sell it as their agent to a customer 
whom he had found, tho piano to be 
subject to K. & Co.’s orders, but F. to 
pay freight. K* Sc Co. liandcd tills letter 
to pltfs., piano manufacturers. Sc the 


latter shipped a piano to F., authorising 
the railway co. to d(5livcr it to him on 
his paying freight. F. acknowledged 
receipt of the piano, & shipped it to 
himself at T. imdor an assumed name. 
Having paid tho freight out of advances 
obtained at T., ho removed tho piano 
& pledged it with D. in return for a 
loan out of which to pay off the above 
advanoes. Pltfs. having brought an 
action of replevin against D. : — Held : 
F. was not an “ agent Intrusted with 
the possession of goods ” under Factors 
Act, H. S. O., 1887, 0. 121, ss. 2, 4, Sc 5 
(taken from Factors Acts, 1826 (o. 94) 
& 1877 (c. 39), 8. 4), since his employ- 
ment did not correspond with that of 
some known kind of commercial agent. 
Higgins v. Burtan, 26 L. .1. Kx. 342 ; 
Heyman v. Flewkeft 13 C. B. N. S. 
519 *, City Bank v. Barrow, 5 App. 
Cos. 664; Sheppard v. IJnion Bank of 
Londem, 7 H. & N. 661 ; Baines v. 
Suxiinson. 4 B. & S. 270 ; Cote v. North- 
Western Bank, L. R. 9 C. P. 470, L. It 
10 C. P. 354 ; Cundy v. Lindsay, 3 
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purchaser who had no notice of the want of 
authority. The wharfinger was in the habit of 
doing business as a flour factor : — Held : the Act of 
1825, 8. 4, which protected purchases made inno- 
cently & in the ordinary course of business from 
agents intrusted with goods, did not apply, the 
wharfinger not being an agent within the Act. — 
Monk v. Whittenbuby (1831), 2 B. & Ad. 484 ; 1 
Mood. & R. 81 ; 109 E. R. 1222. 

AnriotaHons : — Apid. Wood v. Rowoliffe (1846), 6 Haro, 183. 
Oonsd. & Apld. Baines v. Swainson (1863), 4 B. & iS. 270. 
A jHirson is not an apreut intrusted with }?oods within the 
stat. unhss the specific possission of them was Kiven to 
him Qua aerent. That is tht* effect of the decision in 
Monk V. Whitteribury (C’rompton, J.) : Cole v. North 
Western Bank (1874), L. R. 9 0. P. 470. It wi s con- 
tended that the two oharacters (of warclionseman & 
broker) miffht bo joined together. Monk v. Whittenhury 
is an authority to the contran'" and has been recognised as 
binding (Hu'i'T, J.). Retd. Johnson v. Gr6dit Lyonnais, 
Johnson v. Blumenthal (1877), 47 L. J. Q. B. 241, C. A. ; 
Payne V. Wilson, [1895] 1 Q. B. 653 ; Oppenhelmer v. 
Frazer & Wyatt, [1907] 1 K. B. 519. 

468. Acts of 1825-1842— Agent intrusted with 
goods or symbols of property — Enabled to raise 
money fraudulently.] — A merchant who has enabled 
his factor to raise money fraudulently can claim no 
redress against the party who has hand fide made 
the advance. The goods or symbols of property 
intrusted to the factor may bo regarded by unsus- 
pecting third parties as his own, & dealt with under 
the Act of 1842. — Vickebs v. Hertz (1871), L. R. 
2 Sc. & Div. 113. 

Annotations Distd. Faniuharnon r. King, [1901] 2 K. B. 
697, C. A. Apld. Farqnharson v. King, 11902J A. (J. 325. 
Refd. Colo V. North Western Bank (1874), L. H. 9 C. P. 
470 ; Babcock v. Lawson (1879), 4 Q. B. D. 394 ; Oppen- 
bolJtnor v. l^Yazor & Wyatt, [1907] 1 K. B. 519. 


469. Agent Intrusted with goods — Authority 

to see work done thereon Sc deliver same to pur- 
chaser — Sale to other parties.] — Pltfs., cloth manu- 
facturers, were applied to by B., a factor & com- 
mission agent, for a sample of their cloths, on the 
representation that he could get them a purchaser. 
The sample having been sent, E. told pltfs. ho had 
got them an order for a certain number of ends at a 
stated price. Pltfs. required to know the firm, 

S. being mentioned, they sent the goods to the ware- 
house of B., who was to pass them on to S., after 
seeing the process of perching performed upon them, 
for which he was to receive commission from pJtfs. 
of 1.9. per end. E. had no authority from S., & sold 
the goods to defts., cloth merchants, who bought 
them bond fide: — Held: (!) E. was an agent 
“intrusted” with the cloths within the Acts of 
1825 & 1842, s. 4, & the jiurchose of them from E. 
by defts. was protected (Wightman k Crompton, 
,TJ.). ; (2) E. being in possession of the goods, ho 
was, according to s. 4 of the latter Act;, to be taken 
to be “ intrusted *’ with them by the owner, unless 
the contrary was shown, Sc that was a qiuistion for 
the jury (Blackburn, .T.). — Baines v, Swainson 
(1863), 4 B. & 8. 270 ; 2 New Rep. 357 ; 32 L. J. 
Q. B. 281 ; 8 L. T. 536 ; 11 W. R. 915 ; 122 E. H. 460. 

AnnoUttion ^ : — Consd. Fiioiitee v. Moutls (1868), L. R. 3 
C. P. 268. Baines v. Swainson is strong to show tin* 
extreme limit to whi(tli th(i FactorH AetH haVe-lxMm piiBhecl 
(WiiLKs, J.). Distd. Vaughan v. Moffat (1868), 38 L. .1. 
Ch. 144. Consd. Cole V. North Wortt.orn Bank (1875), L. R. 
10 O. P. 354. Reid. Cahn r. l»ockctt’H Briatol Channel 
Steam I’acket Co., [1899] 1 Q. B. 643, C. A.; Oppen- 
hclmcr V, Vrazor & Wyatt, [1907] 1 K. B. 519. 

470. Authority to do work Sc reship 

goods.] — Whore there is a i>owcr by law to sell, a 


App. Caa. 459, cited. - BiTsn i\ Fuv 
(1887), 15 (). R. 122.- CAN. 

X. /e. s. Out., 1897, c. ir>0— Agent 
obtaining goods without autlwrity .] — 
A limited meaning is given to the word 
•‘agent*’ in R. S. O., 1897, o. 150. 
The agent must be one who is intrusted 
with the possession as ag<;nt in a mcr* 
eantilo tTansaction for the sale or for 
an object connect'd with the sale of the 
lU'operty. 

Luiub<!r w'as sliipped by pltf. to him- 
self with the understanding that F. 
was to load on (sars for C. & H., the 
prospect Ivo buyers. Before arrival of 
tlie vossed C. & S. informed pltf, that 
tliey would not purchase it, & jdtf, 
notified F. not to load it on the cars. 
h\ provaUod on tlie captain to take 
payment of the unpaid balance of the 
freight from liim & so ohtaiiKJd ijohscs- 
sion of the lumber, wdiiidi he sold to 
cleft. F*. advised pltf. of the sale, 
stating that he exiwctod tlu^ money 
would be sent in a few days, but pltf. 
(lid nothing at the time, & his inac^tion 
led to deft., in ignorance of the real 
state of affairs, nuiking the pajunent : — 
Held : F. had no tiil(‘ to the lumber & 
no right to sell It under the alwivo Act, 
& deft, must make good pltl.'s loss, 
but, in view of pllf.’s own inaction, 
when he might have warned deft., 
without costs. Fuentes v. Montis (1 868), 
L. U. 3 C. P. 278, L. R. 4 C, P. 96 ; 
rkiUips V. Tluth (1840). 6 M. & W. 572 ; 
Hatfield v. PhiUips (1845), 12 (3. & Fin. 
360 ; Johnson v. Credit Lyonnais Co. 
(1877), 3 C. P. D. 43, refd. — ^M oshier 
r. Keenan (1900), 31 O. R. 658.~CAN. 

y. Factors Act, C. S, C., c. 59 — 
Agent intrusted with goods — A^Uhority 
to seU.] — C., l<5SBoe of a coal yard, 
assigned the property to S. Sc H., who 
agreed to rooeivo as warehousemen 
therein such coal as C. might deposit, 
& grant him warehouse receipts there- 
for. It was expressly agreed between 
them that all coal taken out for wdiich 
receipts hod been given should be re- 
placed with other coal. C. having be- 
come insolvent, a question arose as be- 
tween his assignee & the rec Ipt -holders Sc 


H. us to tlie right to the coal in the yard, 
soiiKi of it having been sent to by R., 
to sell for him on commission, aft(?r the 
receipts had been given, & were out- 
standing Held: (1) O. could not, mider 
the above Act, pledge this coal for the 
payment of the receipt-holders; (2) R. 
was ontitlcid before them to so much of his 
coal as remained unsold. — Be Coi-kman 
(1875), 36 U. C^. R. 559 ; hat see Co('K- 
Bi B\ r. Syi vektek, 1 A. R. 471. — CAN. 

Sec, aho, BA1I.MKNT; Bim>i OF Kx- 
(MIANOK, PllOMlBrtOKY NOTKH & NE- 
(JOTl A Hl.K I NHTHUMKNTH. 

z. Act of 1889 — Agent intrusted with 
goods — Auifunrity to (Attain orders. \ — 
was employed ns agent to procure 
ordtjrs on coinmission, but was not, to 
receive payment, & the goods w'( 5PC to 
be sent direct by t he firm employing C. 
to eustoiuers. Certain goods w'<Te 
stored with to meet orders ; some of 
tbeso he pawned with K. : — Held: 
(’. w'tiH a mercantile agent within the 
above Act, & the firm could not re- 
cover tluim from K.-- Midwood r . 
Kelly (1901), 35 I. L. T. 221, 36 T. L.T. 
58.- IR. 

a. MerraniUe Agents Act, 1908— 
intrusted vHih gixtds — Authority to do 
v'ork thereon. \ — A dairy oo. received 
butter fat to bo manufactured into 
blitter & cheese from suppliers who wei’O 
(jonsulU^d OH to Its disiiOBal, & Iwdwecn 
whom the proceeds were divided after 
the CO. had deducted cost of manu- 
facture. To secure advances made by 
a bank t lie oo. gave a delx)nture itharglng 
all its assets, Sc farther its overdrafts 
were guaranteed by deft. The bank 
received bills of lading for shipments. 
Sc on receipt of invoices signed by t he 
CO. discounted them os drafts on the 
co.’s brokers, who had opened a credit 
with the bank. The guarantors having 
paid off t he co.’s indehteduc»(8, r«ieclvcd 
from the bank a transfer of the dobon- 
turo Sc also some bills of lading. On 
insolvency of the oo. pltf. on behalf of 
himself & other suppliers sued for 
proceeds of butter seized by deft. : — 
Held: the oo. was not a mercantile 
agent within the above Act. Brandao 


V. Barnett (1846), 12 (1. Sc Fin. 787 ; 
Bock V. (iorrissca (1869), 30 Ij. J. (’ll. 
39, 44 ; Farley v. Turner (J857), 26 L. ,1. 
Ch. 710; IVyldc v. Badford (1863), 33 
L. J. (3). 51 ; Wilkinson v. lAtndon di: 
County Bank ing Co. (1884), 1 T. Ji. Jt. 
63 ; Wolstetiholmc v. Sheffield Union 
Banking ("«. (1886), 54 L. T. 746 ; 
Strathmore v. Vntui (1880), 33 Ch. 1). 
586, appld.; Bexlford v. Kllis, [19011 
A. (\ 1, folld. ; Markt v. Knight S.S. 
Co., 11 910 J 2 K. H. 1021; Be. Postle.- 
IhuHiiie, 60 T^. T. 514; Imperial Paper 
MiUs V. Quebec Bank, 8:i L. J. 1*. C. 67, 
distd. ; South Australian Inst'C. Co. v. 
Bandell, L. 11. 3 I>. C. 101 ; Kxp. White* 
6 Ch. App. 397 ; Kirkimm. v. Atien- 
Imrongh, [18971 1 Q. B. 201, apld. - 
Hkuoe V. Oooi), Good v. Biuwe (1917), 
L. R. 515.- N.Z. 

b. Mercantile Agents Art, 1890 ~ 
Carrier intrusted with article, for sale on 
single, occasion.] — Wlmre on a single 
o(;cuHiou a cairler Is intrusted with tlio 
sale of an articles such carrier is not a 
mertJantile agent within tlie afiove Act. 
— NioiTOLrioN ?>. Bank <jf New Zealand 
(1894), 12 L. R. 127.— N.Z. 

0 . Cattle (lc(der intrusted with 

cattle — Authmity to sell.] — A. iutruste^d 
cattle for sale to G., whose businoss was 
the buying of cattle & reselling them on 
his own account. G. took them to 
resps., auctioiiwrs, but suppressed the 
fact that they l>olongod to A. Th(?y 
liod A.’h brand nT>on them. Resps. 
sold the catth', honestly iHjlioving them 
to l30 G.’s, Sc ma(l(^ advancia to G. 
against the jiroceeds : — TJdd : (1) tho 
ivsps. entitled, as against A., to retain 
the amount of their advances to G. out 
of the proceeds ; (2) G. was not a “ nier- 
eantile ligent within the above Act, 
it. not Ixing in the customary coursci of 
Ills buslncKS to act as a mcroantilo 
agent, or fae.tijr, or sell on account of 
other p(3ople. Montagu v. ForuKforl, 
[1893] 2 Q. B. 350, foJld. ; Baring v. 
Crrrrie, 2 B. Sc Aid. 137 ; Cooke v. 
Kshelbih 12 App. Cns. 271, distd. — 
KNioirr V. Matron Sc (V>. (1902), 22 
N. Z. L. R. 293, <5. A.— N.Z. 



Agency. 


Sect, 8 . — Implied authority: Sub-aect 10, A. (a), i.] 

purchaser may obtain from the vendor, even as 
against the true owner, a good title, but that cannot 
extend, by implication, to a pledge. 

B,, a leather merchant in London, agreed to pay 
C., a tanner in Canada, IJd. per pound for every 
hide tanned by C. in the mode of the country, & 0. 
was to procure freight & send back the hides. B. 
sent out a large number of the hides, they were 
tanned, & freight was procured for them, but, in the 
meantime, C. had obtained from bankers advances 
on his own account on bills, & hypothecated the 
hides to the bankers, as security for such advances, 
engaging to hand over to them the bills of lading 
if his bills of exchange were not duly honoured. 
They wore not duly honoured, & the bankers (who 
had acted in entire ignorance of the transitions 
between B. & 0.) claimed to retain the bills of 
lading <fc the hides until their demands were 
satisfied: — Held: (1) in the circumstances C. 
could not, under any law, English or Canadian, 
claim to be a factor or agent of B. entitled to pledge 
B.’s goods ; (2) the bankers could not set up any 
title to the goods, as derived from him, against the 
real owners. — City Bank v. Barrow (1880), 6 App. 
Cas. 664 ; 48 L. T. 393. H. L. 

Annotatiom : — Retd. Niihmasohlnoii Fabrik Act. v. Piokfopd 

& liOO & llarriB (18HH), 4 T. L. U. 617 ; WllUamB v. 

Colonial Bank, WllUaniB i’. London Ohartored Bank of 

AuBtralla C18H8). 38 Oh. D. 388. (5. A. 

471. Agent In possession of goods previously 

sold by him — Authority to distribute amongst pur- 
chasers 6c take further orders.] — ;Pltfs., sijk manu- 
facturers in Germany, appointed (inter alios) E. to 
act as their agent in London. The course of busi- 
ness was as follows. It was F.’s duty to call upon 
certain named customers of pltfs. A; got orders for 
silks. Those orders he then transmitted to pltfs., 
giving a list of the buyers, & of the quantities 
ordered by each buyer. The goods ordered were 
then sent over together from (Jormany to F., whose 
duty it then wa.s to forward to each buyer the 
amount purchased by him. It did not appear that 
F., in the usual course of business, was allowed to 
represent himself to buyers as principal in the 
transactions. F., in the course of the business, 
from time to time collected the money due from the 
customers, A acco])ted the bills drawn upon him by 
pltfs. for the amount of the invoices of goods sent 
to him from (iorniany. F. pledged some of the 
goods so sent over to him with defts. for advances. 
The pledging was in fraud of his instructions, but 
defts. in making the advances acted bond fide, A 
without knowledge of the fraud. In an action 
brought to recover the goods so pledged, or their 
value: — livid: (1) F. was not an agent intrusted 
with the possession of the goods within the Acts of 
1823, 1825, A 1842 ; (2) he was, in the first portion 
of his duty, merely an agent to make contracts, A 
in the second portion merely a forwarding agent. — 
IIBLIJNGS V, Russeu. (1876), 33 L. T. 380. 

472. Commission agent intrusted with pic- 

tures — Authority to sell — ^Pledging pictures.}— A., 
who performed business for two insurance com- 
panies, A also other business on commission, but 
did not ordinarily sell on commission, was intrusted 
by deft, with some pictures. Then or afterwards 
A. was directed by deft, to sell the pictures, instead 
of which A., in fraud of deft., pledged them to pltf. : 
— Held: (1) A. was an agent within the Act of 
1842, a. 1 ; (2) pltf. had a right to detain the pic- 
tures until his advance was repaid. — Hayman v, 
Flewker (1863), 13 C. B. N. S. 619 ; 1 New Rep. 
479 ; 32 L. J. 0. P. 132 ; 9 Jur. N. S. 896 ; 143 
E. R. 205. 

Annotations : — ConSd. Colo v. North Western Bank (1876). 

L, R. 10 O. P. 364 ; HeUliiprs v. Rnsscll (1876), 33 L. T. 

380. FoUd. TremoUle v. Christie (1893), 69 L. T. 338. 


Bold. City Bank v. Barrow (1 880), 5 App. Caa. 664 : Opjpen- 
heimer d. Frazer & Wyatt, [1907] 1 K. B. 519 ; WaddL^* 
ton V. Neale (1907), 96 L. T. 786. 

473. Person holding goods not apparently as 

agent or factor.]— A pledge by a party bolding 
goods, not appearing to hold them as factor or agent 
for the owner, does not bring the case within the 
Act of 1826. — Jaullery (Jaulerry) v. Britten 
(1838), 4 Bing. N. 0. 242 ; 6 Scott. 665 ; 132 E. R. 
781. 

474. Person intrusted with bill of lading — 

Authority to sell — Pledging dock warrants.]— A 

party intrusted with tlie bill of lading for the pur- 
pose of selling the goods mentioned in it is not, in 
consequence, to be considered as intrusted with the 
dock warrant, notwithstanding his possession of 
the bill of lading, A the goods under it, enables him 
to obtain the dock warrant, 

A., residing abroad, being the owner of goods, 
consigned them by a bill of lading, making them 
deliverable in London to the consignee or his as- 
signs ; A having indorsed the bill oJE lading in blank, 
transmitted it to his factor, with instructions to 
receive A sell the ^oods. The factor received them, 
entered them in his own name at the custom-house, 
A obtained, without the privity or express consent 
of the owner, a dock warrant in his own name, it 
being the usai-go at the docks to give such documcmt 
to the person in whose name they were entered, A 
pledged such dock warrant for advances beyond the 
charges for which the factor had a lien : — Held : 
in these circumstances, the factor was not intrusted 
with a dock warrant, within the Act of 1825, s. 2. — 
Hatfield v, Phillips ^846), 12 Cl. A Fin. 343; 
14 M. A W. 665 ; 10 ,Tur. 189 ; 153 E. R. 642, 
H.L. 

Annotations: — Apld. Bouzi v. Stewart (1842), 4 Man. & O. 
295 ; Baines t\ Swainson (1863), 8 L. T. 636. Be!d. 
Sheppard v. Union Bank of London (1862), 7 H. & N. 661 ; 
Colo V. North Wostorn Bank (1876), L. 11. 10 O. P. 354. 

475. Persons Intrusted as agents or factors.] 

— The Acts of 1825 A 1842 are confined to 
persons intrusted as agents or factors by the true 
owners, A do not apply to persons who have not 
been intrusted by the time ownere or claim to hold 
the goods in their own right. — Van Casteel v, 
Booker (1848), 2 Exch. 691 ; 18 L. J. Ex. 9 ; 12 
L. T. O. S. 65 ; 154 E. R. 668. 

Annotations: — Apld. Jenkyns v. Brown (1849), 14 Q. B. 
496. Consd. Turner v. Liverpool Docks Trustees (1851), 
6 Exoh. 542 ; Giimm v. Tyrle (1864), 4 B. & S. 680 ; 
Schotamans v, L. & Y. Ry. C3o. (1867), 2 Oh. App. 332 ; 
Borndtson v, Stranff (1867), L. K. 4 Eq. 481. Consd. A 
Ezpld. Colonial lusoo. of New Zealand r. Adelaide Marino 
Insco. (1886), 12 App. CJas. 128, P. C. Befd. Edwards v. 
Glyn (1859), 2 E. & B. 29 ; Hare v. Browne (1859), 33 L. T. 
O. S. 334, Ex. Ch. ; Browne v. Haro (1859), 4 H. & N. 
822, Ex. Ch. ; Graham v. (IJandy (1862), 3 F. 8c F. 206 ; 
Joyce V. Swann (1864), 17 C. B. N. S. 84 ; The Marie 
Joseph (1864), 5 Now Rep. 96; Moakos v. Nicholson 
(1865), 34 L. J. C. P. 273 ; Shepherd r. Harrison (1869), 
17 W. R. 609 ; Okf? v. Shutor (1875), L. K. 10 C. P. 169 ; 
Gabarron v. Kreeft, Kreeft v, Thompson (1876), L. K. 
10 Exch. 274 ; ]^rabita v. Imperial Ottoman Bank (1878), 
3 Ex. U. 164. C. A. 

476. Vendor Intrusted! with dock war- 

rants for goods sold — Negligence of purchaser.] — 

Pltf. bought tobacco of H,, a tobacco merchant A 
broker. It was left in a bonded warehouse, A dock 
waiTants were left in possession of H., A no entry 
of pltf.’s name as owner was made in the books of 
the dock co. H. afterwards, in fraud of pltf,, 
obtained advances by pledging the tobacco to defts., 
who took the dock warrants A obtained fresh ones 
from the dock co. : — Held: (1) pltf. had not in- 
trusted H. with the documents of title as factor or 
agent within the Act of 1825, s. 2 ; (2) pltf. had not 
been guilty of such negligence in leaving the dock 
warrants in the hands of H. as to disentitle him to 
recover the value of tVie tobacco from defts. — 
Johnson v, CBtmi Lyonnais Co., Johi^son v. Blu- 



Pabt V. — Authority of thb Agent. 





3 C. P. D. 32 : 47 L. J. Q. B. 241 ; 
J. P. 548 ; 26 W. R. 105, 0. A. 


notations: — Confid. & Pistd. Farquhareon t?. King, [1901J 
^ TtC B. 697, C. A. Reid. Attenborough v. London & St. 
Katherine’S Dock Co. a878). 3 C. P. P. 460, C A. ; 
loseoh e. Webb, Josepn v. Lyons, Joseph v. Pldcock. 
JoBoShe. Jones (1883). Cab & EL 262 ; Longman e Bath 
TCiectrio Tramways, [1905] 1 Ch. 646, O. A. Mentd. 
Soholfleld V. Londosborough, [1896] 1 Q. B. 536, C. A. 


See^ now 9 Act of 1B77. 

477 , Warehouseman holding goods as such 

— ^Accustomed to act as broker on particular occa- 
sions on special instructions.] — warehouse-keeper 
who hai 3 goods deposited with him as such is not 
“an agent intrusted with possession” of them 
within the Act of 1842, although he be also a broker, 
& be usually employed to sell the goods, but always 
upon specific instructions for tliat puri)ose received 
from the principal. 

8. carried on the business of a sheep’s wool broker 
in Liverpool, & also that of a warehouse-keeper. In 
his capacity of warehouse-keeper he was in the 
habit of receiving from pltfs., merchants in London, 
bills of lading for sheep’s wool goats* wool to ar- 
rive in Liverpool, which when landed was deposited 
in his warehouse, under directions to send pltfs. a 
report & valuation, but he was not authorised to 
sell without specific instructions. The sh eep’s wool 
so deposited with him was usually sold by o. So the 
proceeds received by him for pltfs. The goats’ 
wool S. never sold, not being a goats’ wool broker. 
Having wools of pltfs. of both descriptions in his 
warehouse, but not having any instructions for the 
sale of either, S. professed to pledge the whole with 
defts., bankers in Liverpool, by a letter in which he 
undertook to hold it as trustee for defts. to secure 
the sum advanced : — Held : S. was not, as to any 
of the wools so agreed to be pledged, “ an agent 
intrusted with possession ” within the Act. 

The intention of the Act was that where a tliird 
person has intrusted goods or the documents of title 
to goods to an agent who in course of such agency 
sells or pledges them, he should be deemed by that 
act to have misled anyone who bond fide deals with 
the agent & makes a purchase from or an advance 
to him without notice that he was not authorised to 
sell the goods or to procure the advance (Black- 
burn, J.). 

The Act was meant to apply to those cases where 
one person has given an apparent authority to 
another, & a third person has dealt with that other 
in the belief that authority really existed (Bram- 
WELL, B.). — CoLEv. North Western Bank (1876), 
L. K. 10 O. P. 354 ; 44 L. J. 0. P. 233 ; 32 L. T. 
733, Ex. Ch. 

Annotations : — Folld. HelUriRH v. Bimsell (1875), 33 L. T. 
380 ; Johnson v. Cr6clit Lyonnais (1877), 2 C. P. 1). 224. 
Apprvd. & Apld. City Bank v. Barrow (1 880), 5 App. Cih. 
664. It is autftciciit to say briolly that tho deoisioii in 
Co/e V. North Western Bank comes to ttiis : that an ajrcnt, 
who can pledge or soil must l>o an aj?ont tliat class 
which, like factors, has a husino^ss which when carried to 
its let?itiuiate result would properly cud in s dlinK: or in 
rccolviuf? payment for Roods. If such a person is interested 
in that capacity, then in the absence of bad faith on the 
T»art of the plodRco the plcdRe is good (Blackburn J.). 
Consd. Oppenheimer v. Frazer & Wyatt, 11907] 1 
K. B. 519. Reid. Colonial Bank v. Whinney (1886), 11 App. 
Cas. 426 ; N ihintwchincn Fabrlk Act. v. Pickford & Lee 
& Harris (1888), 4 T. L. R. 617 ; WiUlams v. Colonial 
Bank, WUUam« r. London Chartered Bank of Australia 
(1888). 39 Ch. D. 388. C. A. ; London Joint Stock Bank 
V. Sinunous, [18921 A. C. 201 : Trcmoille v. ClirlsUe 
(1893), 69 L. T. 338; Brooklesby e. Temperance Per- 
manent Bldpr. Soo., [1895] A. C. 173; Calm v. Pockett's 
Bristol Channel Steam Packet Cx>., [1899] 1 Q. B. 043, 
C. A. Farquharson v. Kink* [19011 2 K. B. 697, C. A. ; 
Oppenheimer v. Frazer & Wyatt, [19071 2 K. B. 50, C. A. 
Mentd. Mildred r. Maspons (1883), 8 App. Cas. 874. 

478. Acts of 1842-1847 — Apparent owner of 
iumlture — ^Authority as such.] — ^The Act of 1842 
applies to mercantile transactions, & not to the 
ease of advances made upon security of furniture 


used in a furnished house — not in any way of trade 
— to the apparent owner of such furniture, after- 
wards appearing to bo the agent intrusted with 
custody of the furniture by the true owner. Such 
“agent” is not an agent, nor is such furniture 
goods & merchandise * ’ within the Act. — ^Wood v . 
RowcLiFiTE (Kokcliffe) (1846), 6 Hare, 183 ; 11 
Jur. 707 ; affd, on another point, 2 Ph. 382. 

AnnoicUions : — Apprvd. Baines v. SwaiiiHon (1863), 4 B. &B. 
270. Consd. Cole r. North Western Bank (1875), L. R. 10 
0. P. 354. Refd. GoWnd Chunder Sein v. Ryan (1861), 15 
Moo. p. C. C. 230 ; Lamb v. AttenborouR'li (1802), 1 B. & 
B. 831. Mentd. Carrington v. Poll (1849), 3 Do G. & Sm. 
512 ; Daniell r. Daniell (1849), 3 Do G. & Sm. 337. 

479. Act of 1877 — ^Agents & consignees of foreign 
firm — ^Authority to sell.] — ^Agenhs & consignees for 
sale in England for a German co. : — Held: (1) 
mercantile agents intrusted ; (2) a pledge by them 
was good. — Nahmaschinen Fabrik (late Krister 
& Rossmann) Act. r. Pickford «&; Co. Lee & 
Harris (1888), 4 T. L. R. 617. 

430 , Grantor of bill of sale left in possession 

— ^Authority to carry on business. ]--Thc grantor of 
a bill of sale of stock in trade left in possession by 
tlie grantee for the purpose of carrying on the 
business is not a mercantile agent witiiiu s. 2 of the 
Act. — Joseph t;.WEBB, Joseph v. Lyons, Joseph 
V. PiDCocK, Joseph v. Jones (1884), 1 Cab. & El. 
262 ; revsd. on another point, 15 Q. B. D. 280, C. A. 

481. Act of 1889 — Agent intrusted with samples 
— ^Authority to obtain orders.]— An agent employed 
to obtain orders for furniture, but not to sell, was 
intrusted with certain furniture to be kept in a 
showroom for the purpose of being shown to cus- 
tomers. This furniture the agent pledged : — Held : 
(1 ) he was not an agent intrusted with possession of 
goods for sale within the Act ; (2 ) the pledge was 
invalid. — Brown & Co. v, Bedford Pantech- 
nicon Co., Ltd. (1889), 5 T. L. R. 449, C. A. 

432 . Agentintrusted with Jewellery — Agree- 

ment not to deliver without special authority.] — 
Pli^s., dealers in precious stones, carrying on busi- 
ness in Paris, handed certain pearls to A. in Paris in 
consequence of a statement made by him to them 
that he knew of a special merchant likely to give a 
good price for them. A. signed the following 
receipt : “ Intrusted by J. & Co,, the following 
goods to be sold for cash, which I pi*omise to return 
on the drst demand, & not to give them to anyone 
without their written authority. ... In case of 
loss I will repay the full value of the goods. The 
house reserve to themselves the right of delivering 
the goods.” A. pawned the goods at a Govt, 
pawnbroking establishment, & subsequently 
pledged them with M., deft.’s representative in 
Paris, who sent them to deft, in London. Pltfs. 
brought an action to recover the pearls or their 
value from deft., in the course of which Bray, J. 
found (a) A. from the outset of the transaction in- 
tended to misappropriate the pearls ; (6) M. had 
not acted in good faith ; — Held : (1) M. was either 
agent of deft, or a Joint speculator with him, & was 
not a mercantile agent within Factors Acts, &> had 
not acted in good faith ; (2 ) pltfs. wore entitled to 
recover. — ^Mbhta v. Sutton (1913), 109 L. T, 629; 
58 Sol. Jo. 29 ; 30 T. L. R. 17, C. A. 

483. Agent Intrusted with pictures — Autho- 
rity to sell some & exhibit others — Pledge of whole 
after revocation of authority.]— A French co. sent 
to their London agents cert^ pictures, some being 
for exhibition only & others for sale,, but they were 
to remain the property of the French co. unta sold. 
The CO. subsequently revoked their agents’ autho- 
rity, & of terthe revocation one of the agents pledged 
the pictures to a person who took them m good 
faith without notice of any fraud: — Held: the 
pledgee obtained a good title to the goods under 
s. 2 (2) of the Act, as that enactment applied to all 
goods in the custody of an agent whether they were 
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Sect, 3. — Implied mHhorUy : Suh-secL 10, A, (a), i., 
ii , , in., m, v, c fc yL] 

for sale or not. — Moody v. Pall Mall Deposit & 
Forwakding Co., IjTD., Soci]^ti1; des Calories 
Georges Petit v. Moody (1917), 33 T. L. K. 306. 

4g4. _ — Clerk having dock warrant in own 
name — ^Authority to pledge for business purposes — 
Pawning warrants.] — The Factors Acts do not 
apply to the cose of master & servant. 

Where a wine merchant gave authority to his 
clerk to sign delivery orders in his master^s name, 

& receive dock warrants in his own, which ho 
authorised liim to i)ledge for the i^urposes of the 
master’s business, the clerk having fraudulently 
deposited some of these dock warrants with a pawn- 
broker as security for money bond fide lent to him ; 
— H eld : ( 1 ) the clerk was not an agent within the 
Acts ; (2 ) the merchant was entitled to recover the 
dock warrants from the pawnbroker. — Lamb v, 
Attenborough (1862), 1 B. & 8. 831 ; 31 L. .1. 
Q. B. 41 ; 8 Jur. N. 8. 280 ; 10 W. 11. 211 ; 121 

R. 922. 

Annolulions Cotisd. Oppciihoiii [1908 1 

1 K. H. 221, C. A. Reid. Ha, Swainson (1803), 4 

B. & S. 270 ; lloyinaii v, Flcjwker (1 H63), 13 C. B. N. 8. 

519 ; (k)lo V. Norlti Woslei] Bank (1875), L. K. 10 

C. P. 354, Ex. c:h. ; Farquha, _ . Kintr, [1902] A. (\ 

325, 11. L. Mentd. Weiner v. Harrid (1909), 101 L. T. 

647. C. A. 

485. Dealer intrusted with furniture — 

Authority to obtain offer — Irregular sale & receipt 
of proceeds.] — B. intrusted a table top to G., a 
dealer in similar articles. It was not to be sold to 
any person or at any price without B.’s authorisa- 
tion. If sold, tlie cheque was to be handed to B. 
intact, who was to pay a commission. O. sold the 
table to E . for 13200 without B. ’s authorisation. E. 
was to pay 8. £170 to satisfy a judgment 8. had | 
against G., £30 to G. E. gave 8. a diamond i 

valued between them nt £120 & £50 in cash : — i 
Held: ( 1 ) as G. was acting outside his authority in I 
soiling, 15. acquired no title & B. was not estopped I 
from disputing E.’s title ; (2) as the table was 
never intrusted for sale the mode of payment was 
not in accordance with the ordinary course of busi- 
ness, E. was not protected by the Act of 1825, s. 4, 
wiiich was in force at the time?. — ^B tggs v, Evans, 
[18941 1 Q. B. 88 ; 09 L. T. 723 ; 58 J. P. 84 ; 10 
T. L. R. 5U. 

;"“Dbtd. Turner r. SampHoii (1911), 27 T. L. II. 

200. 

486. Dealer in pictures Intrusted with 

painting — ^Deposited as substituted security for prior 
advance.] — In 1887 T. intrusU?d A. with an oil 
painting for sale. In the same year A., who was a 
dealer in drawings &; etcliings, &; occasionally sold 
inctures on commission, deposited the painting 
with B., in substitution for certain drawings & 
etchings, os security for a loan. B. died. A. be- 
came insolvent. T. brought an action against B, ’s 
exors. for recovery of the picture. The painting 
was sold & the proceeds paid into ct. B.’s exors. \ 
counter-claimed a charge on the fund in ct. for the ! 
amount payable in respect of the loan ; — Held : (1 ) * 
A. was an agent “intrusted with possession of 
goods ” within the Act of 1842 ; (2 ) the pledge was 
valid ; (3) the exors. were entitlod to the charge 
claimed on the fund in ct. — Tremoille v, Christie 
(1893), 69 L. T. 338 ; 37 Sol. Jo. 660. 

487. Retail Jeweller in possession of Jewellery 

for sale or return — Correspondence regarding same.] 
— Pltf . , manufacturing jeweller, was accustomed to 
send articles of jewellery to F., retail jeweller, for 
sale on terms of a letter written by F. to pltf., in 
which F., after acknowledging he had had from 
pltf. “ on sale or return “ goods entered up to date 
in a book in possession of pltf., & that he was liable 
to account to pltf. for such goods, continued : * * The 


goods referred to in that book are your property, & 
are to remain so until sold or paid for, being only 
left with me for the purpose of sale or return, & not 
to be kept as my own stock. The goods I receive 
from you are to be entered at cost price, & my re- 
muneration for selling them is agreed at one half 
the profit ” : — Held : (1) upon construction of the 
letter as a whole F. was employed as agent for sale ; 
(2) he was a mercantile agent within the Act, & as 
such had implied authority to pledge the goods 
intrusted to him ; (3) pltf. could not recover goods 
pledged by F. with dett. without express authority 
from pltf. Hastings, Lid, v. Pearson, No. 488, posU 
overd. — ^Weiner v. Harris, [1910] 1 K. B. 285 ; 79 
L. J. K. B. 342 ; 101 L. T. 647 ; 26 T. L. R. 96 ; 54 
Sol. Jo. 81; 15 0om. Cas. 39, O.A. 

Annotati(m» : — Reid. .Janosich r. Attenborough (1910), 102 

Ii. T. 605. Mentd. Re Jane. Ex v. Trustee (1913), 109 

L. T. 908. 

488. Traveller intrusted with Jewellery — 

Authority to sell same.] — Pltfs., a firm of jewellers, 
intrusted B., a traveller in their employ, with cer- 
tain jewellery to sell for them. B., who had no 
authority to pledge the goods, nevertheless pawned 
them with deft, , a pawnbroker : — Held : the pledge 
was not made by B. “in the ordinary course of 
business of a mercantile agent ’’ within s. 2 (1) of 
the Act, there being no evidence to show that the 
pledging of jewellery was a recognised business. — 
Hastings, Ltd. v, Pearson, [1893] 1 Q. B. 62 ; 62 
L. J. Q. B. 75 ; 67 L. T. 553 ; 67 .T. P. 70 ; 41 W. R. 
127 ; 9 T. L. R. 18 ; 36 Sol. Jo. 866 ; 5 R. 26, C. A. 

.>.>o i nu'JUMi'Wiiu i\ jLui'Uu, 1 1 I s W. i». ; uppt'ii- 

hclincr v. Attonborouk'h, [1907 j 1 K. B. 510. Cfonsd. 

Oppenhoiiner v. Attenborouprh, [1908] 1 K. B. 221, C. A. 

Overd. Weinor r. Harris, [1910J 1 K. B. 285, C, A. 

4g9, Warehouseman.] — ^Tho provisions of 

s. 3 of the Act only apply to “ mercimtilo agents *’ 
within that Act, which by Factors (Scotland) Act, 
1890 (c. 40), is made applicable to Scotland. 

Goods of a debtor were stored in a bonded ware- 
house. The debtor indoi'scd delivery orders to 
applt. in consideration of a loan, & a letter pur- 
porting to hypothecate part of the goods. Applt. 
gave no intimation of his rights to the warehouse- 
keeper. The seller of the goods arrested them in 
the hands of the warehouse-keeper, & brought an 
action against debtor. By arrangement the goods 
were sold & proceeds placed in a bank. In an 
action of multiple-poinding, in which applt. claimed 
as pledgee, & rosps. as personal creditors of debtor : 
— Held : the property in the goods was not effec- 
tually vested m applt. as against the creditors, as 
the warehouse-keeper was not a “ mercantile 
agent “in the statutory sense. — I nglis v, Robert- 
son & Baxter, [1898] A. C. 616; 67 L. J. P. 0. 
108 ; 79 L. T. 224 ; 14 T. L. R. 617, H. L. 

ii. Possession,' 

490. Act of 1842 — ^Factor intrusted with bill of 
lading —Depositing same with broker — Subsequently 
pledging margin.]— -A factor by pledging goods in 
his possession, or under his control, as agent, for an 
amount which does not exhaust their value, has not 
thereby parted with his control over the goods, so 
as to preclude himself from making a further pledge 
for the balance of their value, which shall be valid 
as against the principal under the Act. 

Cotton was consigned for sale by A. to B. B. 
deposited the bill of lading with C., a broker, & 
authorised him to receive & sell the cotton, & made 
a further pledge to D. of the balance of the net pro- 
ceeds of tne cotton, by order in writing communi- 
cated to & assented to by 0. ; — Held : the pledge 
to D. was valid as against A. under the Act. — P or- 
TALis V, Tetley (1867), L. E. 5 Eq. 140 1 37 L. J. 
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Oh. 139 ; 17 L. T. 344 ; 16 W. R. 503 ; 3 Mar. 

L. C. 84. 

AnnotcUion: — Re!d. Colo v. North Wctitern Bank (1874), 

Ij. R. 9 C. P. 470. 

Goods:' 

491. Act of 1842 — Sharebroker pledging stock 
certificates.] — sharebroker had, unknown to pltf., 
his principal, pledged certain certificates of ry. 
stock belonging to pltf. with deft., as security for 
his own private debt. The transaction was bond 
fide, & without any notice of ownership of the certi- 
ficates on deft.'s part. In an action of detinue by 
pltf. against deft, for the certificates: — Held: (1) 
certificates of ry. stock were not “ goods within 
s. 1 of the Act ; (2) a rule to enter a verdict for deft, 
on a plea raising a defence that they were “ goods ” 
within the Act must be refused. — Frkkman v, 
Applkyard (1802), 1 New Rep. 30 ; 32 L. ,T. Ex. 
175; 7L. T. 282. 

Annotation: — Apprvd. William h r. Colonial Bank, Williams 

V, London Chartered Bank of Australia (1888), 38 Ch. D. 

388, C. A. 

iv. Documenls of Title:' 

492. Delivery order — Goods not specific.] — A 

delivery order was given by defts. to E. for 2,010 
bags of mowra seed, which formed part of a con- 
signment of (5,400 bags. E. gave defts. a cheque 
therefor indorsed the delivery order to pltfs., 
who took it in good faith & for valuable considera- 
tion. E.’s cheque having been dishonoured, defts. 
refused to give delivery of the seed to pltfs. : — 
Redd * (1) the delivery order was a document- of i 
title to the goods which had been “ transferred ” I 
by defts. to E. within the Act of 1889, s. 10, & Sale 
of Goods Act, 1893 (c. 71), s. 47, & having been I 
transferred by F. to pltfs., who took it in good faith 
& for valuable consideration, defts.’ right of lien ' 
as unpaid vendors was defeated ; (2) the delivery 
order was valid notwithstanding that it related to 
goods which were not specific. — ^Ant. Jurgens , 
Margarinepabrieken V. Drpiyfus (Louis) & Co., 
11914] 3 K. B. 40 ; 83 L. J. K. B. 1344 ; 111 L. T. . 
248 ; 19 Com. Cas. 333. 

V. Pledge," 

493. Act of 1825 — ^Transfer of goods held under 
lien.] — If A., holding B.’s goods with a lien on them ; 
against B., transfer them to C., C. cannot hold them 
against B. to the extent of A.’slien under s. 5 of the 
Act, unless the transfer be expressly made as a ! 
pledge. — Thompson v. Farmer (1827), 1 Mood. & | 

M. 48. I 

494. Act of 1842 — ^Hypothecation.] — ^A., a factor [ 
Sc warehouse-keeper, by letter of hypothecation ! 
pledged to B. certain wools to secure a sum of | 
money. No delivery of the warrants for the wools j 
was made, but a promise to deliver them on the 
following morning was added at the foot of the ' 


letter. After being pressed daily to deliver the 
warrants, A. absconded. B. obtained from A.’s 
clerk the keys of the warehouses & possession of the 
wools. A. was a few days afterwards adjudicated 
bkpt. The wools belonged to third parties, who 
liad been under advances from the bkpt., & made no 
claim : — Held : (1) the letter created a good equit- 
able charge ; (2) it did not require registration 
under Bills of Sale Act, 1854 (c. 36) ; (3) the gc ods 
were not in the order & disposition of bkpt. ; (4 the 
transaction w^as a valid j)ledge under J'actors Act, 
1842 ; (5) B. had a good title against the trustee in 
bkpey. — Be Slee, Ex p. North Western Bank 
{1S72),L.R. 16Eq.69; 42 L. J. Bey. 6 ; 27 L. T 
461 ; 21 W. R. 69. 

Anmlniiom : — Distd* Ue Stecio, Kx p. Oomiiiu? (1873), L B 

16 Eq. 414. Consd. Ue Hamiltuii. Younpr. Ex p. CaHor, 

y Q. B. J). 38t>. Mentd. Roevos t\ Barlow (1883), H 

Q. B. B. 010. 


vi. “ Consent of Owner " — “ Jn Possession," 

495. Acts of 1823 — ^1825 — Broker obtaining pos** 
session by trick— Authority to sell —Mala fides 
Imputed to purchasers.] -Where a mercantile agent 
in possession of goods with the owner’s consent 
makes, without authority &, in fraud of the owner, a 
sale of thorn to joint purchasers, who act as partners 
in the particular transaction of the purchase of 
them as a speculation, & one of the joint purchasers 
does not act in good faith, the other joint pur- 
chasers, although they personally act in good faith, 
are not within the protection given them bv the 
Act of 1889, s. 2 (1). ^ 

Pltf., a diamond merchant, intrusted certain dia- 
monds to a broker who stated he had customers for 
them, Sc mentioned two firms. The broker di(J nof/ 
offer the diamonds to either firm, but gave them to 
B., asking him to sell them. B. took the diamonds 
to P. & W., explaining he came from a broker, Sc 
asked them to purchase thorn on joint account with 
himself. E. & W. agreed, Sc paid the price required 
by the broker, debiting B. in their books with one 
half thereof, & afterwards dispos'd of the diamonds, 
crediting B. with half the profits realised. In an 
action for conversion by pltf. against B,ScE,Sc W., 
the jury found the broker obtained the diamonds 
from pltf. by larceny by trick; that E. Sc W. had 
acted in good faith, but B. had not i—Held : (1) for 
the particular purpose of purchasing the diamonds 
B. Sc E. Sc W. were partner's ; Sc though E. Sc W. 
had acted in good faith, B.’s want of good faith 
deprived them, as well as himself, of the protection 
of s. 2 (1) of the Act ; (2) they were all jointly liable 
to pltf. fop conversion of the diamonds. 

A mercantile agent who obtains possession of 
goods from the owner by means of larceny by a 
trick is not in possession of them with the “ con- 
sent” of the owner within s. 2 (1) (Fletcher 
Moulton, L.J.). — Oppeniieimer v. Fi^azer Sc 


PART V. SECT. 3. SUB-SECT. 10.— 
A. (a), iii. 

d. Mercantile Agents Act. 1908 — 
Goods must he in existence at time of 
charge .] — Bruce v. Goon (1917), L. R. 
515.— N.Z. 

e. Factors (ScMland) Act, 1890 

(c. 40), 8 . 1 — Pledge of warehouse 

warrants .] — The owTier of poods in the 
<*iistody of a warehouse-keeper under 
^va^^ant8 which boro that the poods were 
held to the order of the owner or his 
assignees hy indorsement, indorsed the 
warrants to a third party in implcJinent 
of a contract assjpninp the poods in 
security : — Held : the above sect, did 
not dispense with the rule of common 
law requiring Intimation to the ware- 
house-keeper in order to constitute a 
real right to the goods in favour of tho 
indorsee of the warrant. — Robertson 


& Baxter r. Inglis (1897), 34 )Sf. L. K. 
'77.— SCOT, 

PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) iv. 

492 i. Delivery order .] — An iron manu- 
facturer contracted to supidy several 
parcels of iron to A. A. employed B., 
an iron-broker & iron -merchant, to find a 
purchaser. B. falsely staled that he liad 
found a purchaser, & obtained from A. 
an order on tho nxanufaeturer in these 
terms : ** l*lease deliver the iron to B.” 
B. upon tho delivery order indorsed a 
delivery order in favour of C., & ob- 
tained from liim an advance on the 
security of tho iron. C. forwarded the 
delivery orders to tho manufacturer, & 
obtained from him an obligation to 
deliver to him, & suhsoquontly, after 
B. had become bkpt., obt^iinod delivery 
of the iron. In an action by A. against 


L. for re -delivery of the iron: - Held: 
l.ho delivery order held by B. was a 
document of title under Foctoi's Act, 
1842 ((». 39), & G. was entitled to retain 
tho iron in security of the advanc<i.— 
ViCKKRH r. Kekce (1871), 9 If. II. L. 65. 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) Vi. 

f. Law Amendment Act, 1880 — Pledge 
after revocation of factor's authority .] — 
In the absenoo from the almvo Act of 
a provision similar to that in Facdora 
Act, 1877 (c. 39), s. 2, a iicrson, wlio in 
pood faith makc^ advances on poods to 
a factor whoso authority has boon 
revoked, is not entltjod to hold the 
poods against the principal, & is liable 
for converting ihwa. — ^M erchant Bank- 
ing Co. V. Wilson, Taink&Co. (1885), 
L. R. 3 S. C. 451.— N.Z. 
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Agency. 


Sect 3. — Implied authority : Sub-secU 10, A* (a), vi., 
v ii, viii. <&: ix.] 

Wyatt, [1907] 2 K. B. 50 ; 76 L. J. K. B. 806 ; 97 
L. T. 3 ; 23 T. L. R. 410 ; 51 Sol. Jo. 373 ; 12 
Com. Cas. 147, 280, 0. A. 

Annotations: — Refd. OpponUoiinor v. Atteuborouffli. [1908J 
1 K, B. 221, C. A. ; Mehta v. Sutton (1913), 108 L. T. 
2U. 

496. Dealer in possession ot goods — Course 

ol business to sell.] — ^T urner v, Sampson, No. 829, 

^^497. Factor consignee & indorsee of bill of 

lading — Goods consigned for sale — ^Pledge of dock 
warrants.] — ^Whore a factor, the consignee of goods 
for sale & indorsee of bills of lading, had landed & 
warehoused goods & taken the wharfingers' certi- 
ficates & dock warrants in his own name, & then 
pledged the certificates & warrants with a banking 
CO. for an advance of money on his own account, in 
an action of trover by the real owner of the goods : 
— Held : such pledge was not i>rot>ect^d by s. 2 of 
the Act of 1825. — Close v. Holmes (1837), 2 Mood. 
& B. 22. 


tected by the Act of 1 825.— Vaughan v. Moffat 
(1868), 38 L. J. Oh. 144. 

500. Act of 1847— Agent in possession of goods 
after return demanded — ^Authority to sell revoked.] 

— An agent “intrusted with &; in possession of 
goods, or of the documents of title to goods," within 
the Acts of 1825 & 1842, is a person who is intrusted 
as agent for sale ; & one whose authority to sell has 
been revoked cannot make a valid pledge of goods 
which had been intrusted to him for sale, but which 
he has wrongfully retained after his authority has 
been revoked & the goods demanded from him by 
his principal. — ^Fuentes v. Monti (1868), L. R. 
4 C. P. 93 ; 38 L. J. 0. P. 95 ; 19 L. T. 304 ; 17 
W. R. 208. Ex. Ch. 

1 . Colo V. North Western Bank (1874), 

xj. jr. 4/0. Folld. Johnson v. '.‘I : 

Johnson v. Blunionthal (1877), 37 L. x. 657. wuusa. 

Opponhcliner v. Frazer & Wyatt (1906), 76 L. J. K. B. 

276. Refd. Vickers v. Hertz (1871), Jj. 11. 2 Sc. & D. 

113, H. Ji. Mentd. Joseph v. Webb. Joseph v. Lyons, 

Joseph V. Pidoock, .fosoph v. Jones (1883), Cab. & El. 262. 

SeCi now, Act of 1889, s. 2 (2), & pp. 333, 334, 
ante. 


Annotation : — Expld. Phillips v. Iluth (1840), 10 L. J. Ex. 65. 

493 , Factor Indorsee of bill of lading — 

Authority to sell.] — In order to make the factor a 
party intrusted with the dock warrant within the 
Act of 1825, it must appear that the owner of the 
goods intended the factor should be possessed of it 
at the time of the pledge, or that he could exercise 
the power, which possession of the bill of lading 
gave him, oC obtaining the dock warrant whenever 
he might think fit. . , - 

Pltfs., owners of a cargo of tobacco, on arrival of 
the vessel, placed a bill of lading —indorsed in 
blank — in the hands of W., as their factor, for sale. 
W. entered the goods at the custom-house in his 
own name, & before the cai-fjo was weighed, & with- 
out pltfs.' knowledge obtained a dock warrant for 
it in his own name. W. had previously agreed with 
defts. for the advance to him (W.) of £20,000, on 
deposit of oth or dock warrants as security. Defts. , 
thinking that security insufiicient, refused to ad- 
vance more than £12,000, whereupon W. pledged 
with them the dock warrant of pltfs.' tobacco as a 
security for, & obtained thereon, the remaining 
field : (1) in these circumstances, it did 
not sufficiently appear that W. was intrusted with 
the dock warrant within s. 2 of the above Act ; (2) 
plfts. wt?re entitled to recover from defts. the pro- 
ceeds of the tobacco sold by defts. on W. becoming 
bkpt. — ^Pinixips V. Huth (1840), 6 M. & W. 672 ; 
10 L J. Ex 65 ; 151 E. R. 540. 

Annotations Apprvd. Haifleld i\ PhilllpB (1 842), 9 M. & W. 

647 Kxoh. Apfd. Bainos v. Swainsou (1863), 4 B. & B. 

270 Reid. Boiizi r. Htowart (1842), 4 Man. & G. 295 ; 


Hatfield V Phillips (1845). 12 Cl. & Fin. 343, H. T.. ; Colo 
V North Western Bank (1875), L. K. 10 C. P. 354 ; 
u pookotfs Bristol Channel Steam Packet Co., [1899] 
1*Q. B. 643, C. A. 

499 , Factor obtaining bill of lading by 

trick.] M., a merchant & factor of London, 

employed by V., a merchant in Holland, t^ nego- 
tiate sales as a commission agent, obtained & trans- 
mitted to V. an offer from L. & F. to purchase a 
quantity of oil. V. accepted the offer, & shipped 
a parcel of oil in pursuance of the contract, & sent 
the bill of lading, specially indorsed to L. & F., to 
M. that it might be exchanged for L. & F.’s accept- 
ance of V.'s draft. Before this M., without any 
authority fio n V., had agreed to cancel the con- 
tract with L. & F., & when the bill of lading arrived 
M. procured L. & F. to indorse it in blank, & deliver 
it to him, by falsely representing that the special 
indorsement had been made by mistake. M. then 
caused the oil to be warehoused in his own name, & 
immediately pledged it to pltfs. as security for an 
advance of £360 i—Held : the pledge was not pro- 


vii. Ordinary Course of Business^ 

501. Acts of 1825 — ^1842 — Agent — Power of at- 
torney in non-mercantile transaction.]— The above 
Acts do not empower an agent acting under a 
power of attorney in a non-mercantilo transaction 
to mtge. the property of the principal. — Lewis 
Ramsdale, No. 289, ante, 

502. Act of 1880 — Broker’s friend pawning 
jewellery — Power to sell.] — ^Pltf., a dealer in dia- 
monds at A., sent some diamonds to a diamond 
broker in London for sale. The broker, ^vithout 
pltf.'s authority, asked a friend to pledge the dia- 
monds for him. The friend pledged them with 
defts., pawnbrokers. Defts. acted in good faith &: 
without notice that the diamonds were pledged 
without the owner’s authority. In an action to 
recover the diamonds: — Held: (1) though the 
broker was a mercantile agent within the Act, it 
was not the ordinary course of business of a mer- 
cantile agent to ask a friend to pledge goods in- 
trusted to him, but to pledge them liimself ; (2) 
defts. were not protected by s. 2 (1) of the Act. — 
De Gorter V. Attenborough & Son (1904), 21 
T. L. R. 19. 

503 . Broker pawning diamonds — ^Authority 

to show same with view to sale.] — ^Although it may 
not be usual in a particular trade — e,g. , the diamond 
trade — for an agent to have authority from his prin- 
cipal to pledge goods, a pledge by such agent, who 
is in possession of goods with the owner’s consent, 
is, when acting in the ordinary course of business of 
a mercantile agent, valid under s. 2 of the Act, pro- 
vided the pledgee takes in good faith & without 
notice that the pledgor had no authority to make 
the pledge. 

Pltf., a diamond merchant, intrusted S., a dia- 
mond broker, with diamonds to show to certain 
persons with a view to sale. S. , instead of so show- 
ing them, pledged them with defts., a firm of pawn- 
brokers, who took them in good faith. In an 
action for delivery of the diamonds evidence was 
mven that it was no part of a diamond broker's 
business to pledge diamonds, ^ by the custom of 
the diamond trade (which was not notorious out- 
side the trade) agents had no authority so to do : — 
Held : (1 ) the pledge by S. was valid imder s. 2 ( 1 ) 
of the Act ; (2 ) pltf. was not entitled to recover the 
diamonds. 

The expression “ when acting in the ordinary 
1 course of ousiness of a mercantile agent” in s. 2 
j means when acting in such a way as a mercantile 
I agent would act — ^that is to say, within business 
hours & at a proper place of business — so that there 
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is nothing to lead the jiledgee to suppose anything 
is wrong or the disposition is one wliich the mercan- 
tile agent has no authority to make (Lord Alver- 
sTONE, C.J., & Buckley, L.J.)* — Oppenheimer v, 
Attenborough & Son, [1908] 1 K. B. 221 ; 77 
L. J. K. B. 209 ; 98 L. T. 94 ; 24 T. L. R. 115 ; 
52 Sol. Jo. 70 ; 13 Com. Cas. 126, C. A. 

Annotations : — Distd. Janesioh v. Attouborougrli (1910), 102 

L. T. 605 ; Mehta v. Sutton (1 9i:i), 29 T. L. R. 185. Reid. 

Weiner v. Harris. 11910] 1 K. B. 285 ; Whitehoru v, 

Davii-on (1910), 80 L. .7. K. B. 425. 

504. Mercantile agent pledging goods with 

auctioneer — Power to sell.] — Goods were consigned 
by pltfs. to H., a mercantile agent, for sale 
by him on their behalf for cash or on the hire 
system. 11, sent the goods to defts., a Arm of 
auctioneers, for sale by auction, & obtained from 
them an advance upon the goods in contemplation 
of their sale. In an action by pltfs. against defts. 
for conversion of the goods : — Held : (1) the trans- 
action was not “ a sale, pledge, or other disposition 
of goods made by a mercantilo agent when acting in 
the ordinary course of business of a mercantile 
agent ” within s. 2 of the Act ; (2) defts. were not 
])rotected by the Act. — Waddington & Sons v. 
Neale & Sons (1907), 90 L. T. 780 ; 23 T. L. R. 
404. 

606. Mercantile agent pawning jewellery at 

exhorbitant rate — Authority as such.] — Where a 
mercantile agent in the jewellery ti a de raises mon(‘y 
by pledging goods with a pawnbroker, he is not 
acting beyond the ordinary course of business. 
Regard must be had to the actual disposition of the 
goods, not to the circumstances, wlien considering 
whether a particular transaction is within the 
ordinary course of the mercantile agent’s business. 
A pledge at an unusual rate of iriG^rcst could be 
evidence from which an inlt'rence may be drawn 
that the pledgees had notice tl lat the pledgor had no 
authority to make the pledge. — Janesicti v, 
Attenborough <& Son (1910), 102 L. T. 005 ; 20 
T. L. R. 278. 


tosellsimply, will not vitiate the pledge ; otherwise 
if the pledgee had notice that the consignee was 
prohibited from pledging. — Navulshaw v, Brown- 
RIGG (1852), 2 De G. M. & G. 441 ; 21 L. J. Oh. 908 ; 
20 L. T. O. S. 25 ; 16 Jur. 979 ; 42 E. R. 943. 
Annotations: — Apprvd. Gobintl Ch under Soiii v. Ryan 
(1861), 15 Moo. P. C. C. 230, P. C. Consd. Jewan r. 
Whitworth (1866), L. R. 2 Eq. 692; porUlis v. Tetley 
(1867), 1,. Ji. 5 Kq. 140; Moxon r. Britrht (1869), 4 Cli. 
App. 292 ; Kalteiibaeh v. Lewia (1885), 10 Apj). Cas. 617, 
H. L. 

507. .]— Applts., foreign merchants, em- 

ployed a factor to sell goods on their account. The 
factor ei^loyed resps., London brokers, to sell the 
goods. The factor died on May 5, 1880, insolvent, 
having pledged the goods to resps.. lor an advance 
protected under Factors Acts. The goods were 
sold by resps. at a price more than sufficient to re- 
pay the advance, but the price had not been paid 
nor the goods delivered when resps. had notice of 
applts.’ claim: — Held: (1) resps., the brokers, 
could not retain the surplus proceeds of sale in dis- 
charge of the general balance due to them by the 
factor; (2) applts. had the right to recover the 
surplus proce(uiH of sale under the Act of 1842, s. 7, 
as money had A received on their account, & also on 
the grounds of j)rivity of contract & the right to 
possession of the goods not delivered imtil after 
notice of applts.’ claim. — Kaltenbach v, Lewis, 
No. 523, po.s*/. 

608. Effect of knowledge.]— ; whether know- 
ledge, however acquired, that goods were not the 
property of the person dealing as principal, deprives 
the consignee of liis rights of lien for advances made 
subsequent to the acquiring of siicli kuowJcdge. 
The provisions of 1 he Act of 1825, s. 1 , which require 
notice, perhaps modify the common law rule 
extend the rights of consignees, since notice A 
! knowledge are not necessarily the same (Lord 
Blackburn). — Mildred, Goyenkcife A Co. v, 
Maspons (1883), 8 App. Cas. 874; 53 L. J. Q. B. 
33 ; 49 L. T. 085 ; 32 W. R. 125 ; 6 As)). M. L. C. 
182, n. L. 


viii. N oiice of \V ani oj Authority — Knowledge, 
506. Effect of notice.] — Plif. consigned pearls to 
a Liverpool merchant for sale, &; drew bills upon 
liim to an amoimt greater than the value of the 
pearls, which bills ho accepted. The Liverpool 
merchant handed the pearls to his London agent to 
be sold, & drew bills upon him, as an advance, upon 
accoimt of the i)earls. The I^ondon agent accepted 
the bills, having notice that the jjearJs had been 
consigned by pltf. for sale. The lAverpool mer- 
chant became insolvent, & the bills drawm upon 
him by pltf. were not paid. The London agen t sold 
the goods to recoup himself for the bills drawn upon 
him by the Liverpool merchant. Upon a bill by 
the consignor alleging fraud & collusion, & praying 
the London agent might be decreed to pay him the 
amount produced by sale of the pearls : — Held : the 
pledge was valid wutliin the Act of 1842, as made 
bond fide & in ordinai’y course of business. 

Notice to the pledgee of the fact that the goods 
were transmitted to the consignee, with directions 


j Annotation : — Distd* Kaltoiibnch r. Lewlrf (1883), 24 (jh. 1>. 
.54, C. A. 

I 509. Pledgee must produce & prove contract with 
; broker.] — A., owner of certain East India indigo 
j warrants, intrusted them to a broker, without any 
! authority to i)ledge or sell. The broker pledged 
j them to B. In an action brought; by A. against B. 
' for the proceeds of the goods, the broker, called as 
1 a witness for idtf., stated he parted with the war- 
I rants to deft, under a contract in w^riting ; — Held : 
i (l)adeft.secking to avail himself of the Act of 1825, 
i s. 2, must prove his contract with the broker ; (2) 

: it was incumbent on B. to produce the written 
asreemont.^ — Evans i;. Truman (1831), 2 B. & Ad. 
880 ; 1 Mood. A R. 10 ; 109 K. R. 1371. 

‘ .— Apprvd. NavnlBhaw v. I^rownrijrp 0 852), 

2 De O. M. & G. 441 ; Goldiid Chuiidcr Sein i*. Ryuu 
(1H61 ), 9 Moo. Did. App. 140. 

ix. Comideration '' — “ Antecedent Debt,'* 

610. Acts of 1823-1826 — Broker accepting bills — 
Acceptances provided for by principal.] — A. pur- 


PART V. SKOr, 3, SUB-SECT. 10.— 
A. (a) viii. 

606 i. Effect of notice.]— A party ad* 
vancint? money upon a deposit by an 
aKcnt of the goods of his principal will 
be protected under 5 & G Viet. c. 39, 
unl(J88 ho liad notice that the agent was 
acting in the transaction N\ithout autho* 
rity,or mala fides, as against the owner 
of the goods ; the question of mala fidcs 
is for the jury. — Douglas v. Kwing, 
(1856) 6 1 C. L. R. 395 ; affd. 3 Ir. Jur. 
174, Ex. Ch.— IR. 

g. Act of 1842— VecMSt'/i/ of notice 
of agent's mala fides.] — Where an agent, 

J. — VOL. I. 


intrusted with a document of title to 
goo<lH, pledges it mahl fide, or without 
authority, it is nooossary, in order to 
deprive tho transaction of the protec- 
tion given by s. 1 of th© above Act , & 
to bring it within the proviso of s. 3 
of that Act, that the jury should Itnd 
categorically that the lender had notice 
of the agent’s mala fldes or want of 
authority. 

To prove such notice it is sufficient 
to show that the oircumstanoes at-t end- 
ing tho transaction were such as that a 
reasonable man of business would infer 
that tho agent had not authority to 
make tho pledge, or that ho i^^as acting 


maid fide in respect tlioreef, against 
his principals.— Gobind CnuNDKit Sein 
V. Ryan (1861), 15 Moo. P. C. C. 
230 ; 9 Moo. Ind. App. 140 ; 5 L. T. 
559 ; 8 Jur. N. S. 343 ; 10 W. R. 155 ; 
15 E. R. 4.82, P. O.— IND. 


PART V. SECT. 8, SUB-SECT. 10.— 
A. (a.) ix. 

h. Factors Act(N.S.W.), 1899 'No. 28) 
— Factor pledging goods — To secure 
fluctuating debt.] — The pledging of goods 
or documents of title intrusted to a 
factor allowed by the above Act does 

Z 



8S8 


Aobnoy. 


Sect. Z. — Implied authority: Suh-aect. 10, A. (a), 

ix,] 

chased & paid for East India silks, warrants for 
which he sent to B., his broker, with bills to nearly 
their value , drawn upon B . , which B . accepted. B . 
did not pay his acceptances when due, but received 
from A. acceptances of A. to nearly the same 
amount, for the purpose of taking up his own 
acceptances, which he api)lied to liis own use, & 
afterwards pledged the warrants with C. In trover 
for the warrants by A. against C . : — Held : (1 ) by 
8. 8 of the Act of 1825, B. not having paid his own 
acceptances, had no lien upon the warrants which 
ho could transfer to C. ; (2) C. had no right to de- 
tain them as against A, — Fletcher v. Heath 
(1827), 7 B. & 0. 617 ; 1 Man. & Ry. K. B. 335 ; 6 
L. J. O. 8. K. B. 96 ; 108 E. R. 815. 

AHUolaiiova :~-Fo\\d. lilaiuly v. Allan (1828), 3 C. & P. 447. 

Reid, cole V. North WoHt< ni Hank (1875), I.. H. 10 C. P. 

.‘551 . Mentd. Loiuhm .Joint Stock IJank r. Siniiin nn, [1892] 

A. C. 201. 

511. Broker accepting bills on particular 

account — Balance due to principal on general 
account — Pledge of goods held on particular 
account.] — A. being engaged in two separate com- 
mercial ventures, one on his own account, the other 
on account of a firm of w'hich he was a member, 
employed a factor to make sales on account of both, 

directed him to keep the account sales of t he two 
concerns distinct. The factor distinguished them 
by marks but posted up the whole into one general 
account with A., with whom alone he had c6rre- 
spondence or dealings. The factor pledged goods 
belonging to one of these accounts in order to meet 
a bill drawn on liim by A. expressly against that 
account. At that time he owed A. a considerable 
-iiim on the general balance, but was his creditor on 
the account to which the pledged goods belonged : — 
Held : the factor had no lien against A. which he 
could transfer to the pawnee, for he could not 
separate the two accounts. — Robertson v. Ken- 
sington (1830), L. (k Welsh. 187; 5 Man. & Ry. 

K. B. 381 ; 8L. J.O.H.K.B. 183. 

512. Broker pledging goods before Oct. 1, 

1826— For debt then due.] — To entitle a person who 
claims a lien on goods pledged with him by a factor 
to retain them under the Act of 1826, the debt for 
which they are pledged must really & substantially 
have been incurred after Oct. 1, 1826, & the act of 
pledging must have taken place after that day. 

Where goods were pledged before Oct. 1, 1826, 
for a debt then due, & the debt was continued after 
that day by the renewal of a bill given before : — 
Held : the pledge wm not effectual under the above 
Act, as against the owners of the goods. — Ross v. 
Willis (1828), Dan. & LI. 19 ; 6 L. J. O. S. K. B. 
216. 

513. Factor pledging goods — For antecedent 

advance.] — Where defts., receiving a pledge from a 
factor for an antecedent debt, sell it, they cannot 
under s. 3 of the Act of 1825 hold the proceeds 
against the real owner, but are liable to 
trover ; but in estimating damages they are en- 
titled to credit for the balance, if any, due from the 
owner to the factor. — T aylor v. Trueman (1830), 

L. & Welsh. 184 ; Mood. A M. 453. 

514. Factor pledging warrants — ^Accept- 

ances given & provided for by principal.] — ^Accept- 
ances of a factor for his principal, provided for by 
the principal before they become due, do not con- 
stitute such a demand against the principal as to 
enable the factor pievious to Oct. 1, 1826, when the 
Act of 1825, s. 2, cime into operation, to pledge 
warrants for goods belonging to the principal, as 
security for advances made to himself. The f ai tor, 


if he is under acceptances, has a right to detain 
until those acceptances are discharged, yet he has 
not any right to enforce, & no right to call for, pay- 
ment of money. — B landy v. Allan (1828), 3 
C. & P. 447 ; Dan. & LI. 22. 

515, In exchange for other warrants 

pledged for antecedent debt.]— N. <k Co., commis- 
sion agents, purchased through defts., brokers, & 
paid for, 23 chests of indigo, on behalf of pltf., & 
were paid by him, but retained the warrants, the 
chests remaining in the East India Co.’s warehouse. 
Being desirous of withdrawing some other warrants 
which they had in defts.’ hands, N. & Co. deposited 
these warrants in lieu of them, & afteiwards autho- 
rised defts. to sell the chests & appropriate the 
proceeds, which defts. did, not knowing any 
person was interested in them other than N. & Co. 
At the time of this transaction N. & Co. were 
creditors in account with pltf. to an amount much 
below the value of the ihdigo : — Held : (1) sale of 
the 23 chests was a conversion ; (2) defts. were 
liable to the principal in trover, for the transfer of 
these warrants by N. & Co. was not a sale or dis- 
position by factors within the Act of 1825, s. 2, 
nor a pledge as secuiity for negotiable instruments, 
within the same sect.. East India warrants not 
being “ negotiable instruments ” ; & if the war- 
rants wore deposited as security for a previously 
existing debt, defts. (by s. 3 of the Act) could have 
no greater right in res]) 0 ct of them than the factors 
had at the time of deposit. — Taylor t*. Kymer 
(18.32), 3 B. & Ad. 320 ; 1 L. J. K. B. 114 ; 110 
E. U. 120. 

Annotation ft : — Apld. Bonzi r. Stewart (1842), 4 Man. & G. 

295. Refd. C’olo r. North Wcslorn Bank (1875), L. IL 10 

C. P. 354. Hentd. Shenstono v. Hilton, [1894] 2. Q. B. 

452. 

516, .] — Pltfs., merchants resid- 

ing abroad, consigned goods to D. & A., their fac- 
tors, resident in England. ’Fhc ^ods were ware- 
housed in St. Catharine's Dock. Deft, had been in 
the habit of making advances to D. & A. on 
security of dock warrants. Sc under an agreement 
that he should hold all dock warrants which had 
been delivered to liiin by D. A A., as security for 
the general balance of the money owing him by 
them. After arrival of pltfs.’ goods, D. & A., on 
Oct. 7, 1836, being indebted to deft., delivered four 
dock warrants (of part of the goods) in exchange for 
other warrants held by him. On the 15th, being in 
want of a further advance, they borrow'ed an addi- 
tional sum under a promise of delivering ten other 
warrants of pltfs.* on the ]7th, which w^as done, & 
similar transactions took place on the 22nd & 24th 
with respect to two other warrants. In trover for 
the whole of the goods included in the sixteen war- 
rants so delivered to him: — Held: (1) as to the 
first four, an exchange was not a pledge within 
the Act of 1825, s. 2 ; (2) no money could bo con- 
sidered as advanced on the faith of those wairants. 
—Bonzi v. Stewart (1842), 4 Man. & O. 295; 5 
Scott, N. R. 1 ; 11 L. J. C. R. 228 ; 3 I.. T. O. S. 
301; 131 E.R. 121. 

Annot(ttion>^ • — Reid. Color. North Western Bnk (1875), 
B. 10 C. 1*. 354; Mentd. Wills v. Murray (1850), 4 

J.'xoh. SI 3. 

517, For new loan to firm — Proceeds 

applied in repaying old loan to individual partner.] — 

Defts. advanced to W., who carried on business as a 
factor, £14,000 on deposit of certain bonds. W. & 
C. afterwards entered into partnership & agreed 
with defts., in consideration of defts. discounting 
W. & C.’s acceptances for £14,000, to deposit with 
defts. as security dock warrants for goods held by 
W & 0. Pltfs., owners of a cargo of tobacco, on 


not enable the taotor to pledge suoh 
goods or dooiunents of title with other 
goods or documents of title for a fluctu- 


ating debt : Kvltenbach v. Lewis (1883), 
10 App. Ca-. 617, apld.— Ifs Fabmers. 
& Skttlebs’ Co-operative Society, 


Ltd., City Bank of Sydney v. Barden, 
Same v, Penfold, Sabce v. Moloney 
(1908), 9 a R. (N. S. W.) 41.— AUS. 
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arrival of the vessel, had handed over the bill of 
lading to W. & O., as their factors, for sale, & W. 

O. had entered the cargo in the custom-house in 
their ownuames, &, without pltfs.* knowledge, had 
obtained a dock warrant for it in their own names. 
W. & 0. deposited this dock warrant with defts., 
who gave up to W. the bonds & paid over to W. & 
O. the balance, after deducting the debt due to 
them from W. & discount : — Held : (1) if, accord- 
ing to the intention of both parties, the £14,000 
was to be placed entirely at the disposal of W. & 
O. to apply to any purpose of their own & they 
directed its payment in account to defts. in satisfac- 
tion of W.'s debt, this was an advance of money 
to W. & C. within the Act of 1825, s. 2 ; (2) if their 
intention was that the new advance was only for 
the purpose of satisfying W.’s foi*mer debt, & would 
not have been made except on the understanding it 
should be so applied, & the application of it other- 
wise would have been a breach of agreement, it was 
not an advance within the Act. — PHirj:.iPH v. IlUTU, 
No. 498, ante* 

For full auns., see S. 0, No, 498, ante, 

518. Act of 1825 — Factor transferring goods — 
In consideration of antecedent debt.] — It is not 
necessary in order that a purcliase may be pro- 
tected under s. 4 that money should actually pass ; 
the sect, applies equally where goods are transferred 
in consideration of an antecedent debt. — T uackraii 
V. Fbrgusson (1877), 25 W. R. 307. 

519. Act of 1842 — ^Agent pledging goods — For 
new loan — Proceeds applied In meeting bill on which 
agent & pledgee liable.] — An agent of pltf., in- 
trusted with liis goods, being liable, with deft., 
on a bill of exchange, which had become due, ob- 
tained money from deft, for the purpose of paying 
the bill, & doposit>ed with him pltf.’s goods. The 
judge having told the jury that if the transaction 
'was only a circuitous mode of paying the bill, on 
which deft, was liable, it was not within the Act : — 
Held : (1) not a misdirection ; (2) the transaction 
was not protected by the Act. — liRAROYD v. 
Robinson (1844), 12 M. & W. 745 ; 13 L. J. Ex. 
213. 

Annotations: — Con8d. Moenee v. Gorst (1807), h. K. 4 Eq. 

:U5 ; Kalteiibaoli v. Tjowis (1885), 10 App. OavS. 017. 

Mentd. Colo v. North Weatom Bunk (1874), L. R. 9 C. P. 

470. 

520. In exchange for other goods pre- 

viously pledged & lor additional advance.] — To a 

count for detinue of goods defts. pleaded they were 
bankers, & whilst S. had dealings with them as such 
bankers, L. was intrusted by pltf. with the goods 
as his agent ; that defts. were posscvssed of other 
goods upon which they as such bankers had a valid 
Uen in respect of previous advances to S. at request 
of L. ; that it was agreed between L. & defts., as 
such bankers, that in consideration of delivery by 
defts. to L. of the other goods he would deliver to 
defts. as such bankers, by way of pledge, the goods 
in the count mentioned, & defts. should hold same 
as a Hen, instead of the other goods, in respect of 
the previous advance & also such further advances 
as defts. might make to L., which L. then requested 
defts. to make ; that defts., in pursuance of the 
agreement, delivered up to L. the other goods, & L. 
delivered to defts. the goods in the count mentioned 
as such pledge, & defts. advanced to 8. further 
sums of money which were still owing. Replica- 
tions : ( 1 ) pltf. was induced to trust L. with posses- 
sion of the goods in the count mentioned by fraud, 
misrepresentation & covin of L. ; (2 ) the agreement 
by L. to deliver to defts. by way of pledge the goods 
in the count mentioned was not made, nor were the 
goods delivered to defts. by L. by way of pledge, in 
the usual &; ordinary course of business ; (3) the 
other goods in the plea mentioned were not the 
goods of L. or pledged with defts. by L., nor had 


defts. any lion upon same from L. ; — Held : (1 ) the 
transaction d^closed by the plea was a good de- 
fence imder s. 2 of the Act; (2) neither of the 
replications was an answer to the plea. — S hep- 
pard V. Union Bank op London, No. 17, ante. 

Annotations: — Consd. Opponhoiiner v. Frazer & Wyatt, 
[1907] 1 K. B. 519. Reid. Heyman v. Flowkor (1883), 13 
C. B. N. a 519 ; Baiuos v, Svvaloaon (18G3), 4 B. & S. 
270 ; Colo V. North Western Bank (1875), L. R. 10 C. 1*. 
354 ; Calm v. Pookett’s Bristol Cliannel Steam Packet 
Co., [1899] 1 Q. B. 643, C. A. 

521. Factor depositing bill of lading & un^ 

conditional power of sale — In security of payment to 
be made on antecedent contracts.] — H., a speculator 
in cotton, in July, 1864, requested W. to purchase 
for him, in W.'sname, 400 bales of Egyptian cotton, 
for delivery in Sept, following. W. assented, em- 
ploying for the purpose (with the knowledge of H. ), 
as his broker, 0., who knew W. was acting as agent, 
«fc W. became liable on a series of contracts, tht‘ 
first of which was due on Sept. 9. The price of cot- 
ton falling, 0. refused to take up the contracts 
unless he was secured from loss, & W. applied to H., 
who, on Sept. 8, promised to give some security, & 
on Sept. 26 deposited with W., «fc W. deposited with 
C., with unconditional power of sale, a bill of lading 
of a cargo of Surat cotton of wliich II. was consignee 
from pltfs., a firm at Bombay, as their factor ; but 
H. was not known either to W. or to 0. ^ be other 
than the true owner. On the same day 0. made a 
first payment on account of W.’s indebtedness 
under the contracts ; & continued to make other 
payments, W. not advancing anything. In O ct. II. 
stopped payment, & the proceeds of the cargo of 
Surat cotton were then claimed by pltfs. : — Held : 
(1) the deposit of the bill of lading by H. was not 
made in respect of an antecedent debt of H. to W. 
withip the Acts of 1825 & 1842 ; (2) having been 
made by H. in respect of an advance by C. oij 
behalf of W., within the same Acts, it was binding 
on pltfs. — J ewan V, Whitworth (1866), L. R. 2 
Eq. 692 ; 36 L. J. Oh. 127 ; 14 W. R. 1020. 

Annotations: — Consd. M.k iieo v. Gorst (1807), B. R. 4 Eq. 
315 ; Kaltonbach v. Lewis (1885), 10 App. (’as. 617. 

522. Factor pledging goods — To secure pay- 
ment of bill not then due & repay sum due for pre- 
vious losses.] — The Act of 1842 does not apply to 
pledges for antecedent liabilities (whether they 
may or may not have ripened into debts) whore no 
actual advance is made at the time of the pledge. 

Where H., a factor, pledged goods of his prin- 
cipal to G. (1) to secure payment of an acceptance 
of H. in G.‘8 hands, not then due, given to protect 
G.’s liability on a contract as II. ’s broker ; (2) to 
repay to G. iiis loss on resale of goods G. had pur- 
chased for H. in his own name : — Held : the trans- 
action was not protected by the Act. Semble : 
both liabilities were antecedent debts. — M acnee v, 
Gorst (1867), L. R. 4 Eq. 315 ; 15 W. R. 1197. 

A n notations : ~ Consd. Kullealiacjh v. Lewis (1885), 10 Ajq). 
(;us. 617. Distd. Thaokrali r. Fcr;fiisKon (1877), 25 W. R. 
307. 

523. To broker buying them on fac- 

tor’s instructions — In security of advance by broker 
where latter liable to vendor.] — A broker, who in 
purchasing goods for a factor has made himself 
responsible to the vendor, may thereafter make an 
advance bond fide to the factor to enable him to pay 
for the goods bought on his account ; & a pledge 
to secure repayment of such advance is protected 
by the Act. 

Applts., merchants at Singapore, employed M. in 
London as agent to sell, without authority to pledge, 
cargoes which they consigned to him. M. em- 
ployed resps., London brokers, to sell applts.’ con- 
signments, & also in speculative purchases on his 
own account. Resps. purchased shellac for M. 
without disclosing that they were buying os agents 

z 2 



Sect 3. — Implied authority: Sub-sect 10, A. (a) 
ix,, X. <&: x i. & (6).] 

& were personally liable to the vendoi s on the con- 
tracts. Subsequently they made advances to >1 . to 
enable him to pav deposits on the shellac, & book as 
security bills of fading of some of applts.’ cargoes. 
They had no notice that M. was acting improperly 
in pledging the cargoes. On obtaining the ad- 
vances M. gave resps. cheques for the amount of the 
deposits wliich were then paid by resps. : — Held : 
(1) the obligation under which M. lay to resps. to 
pay the deposits thus prevent their being called 
upon to pay them did not constitute an antecedent 
debt within s. 3 ; (2) the pledges were made in re- 
sjiect of bond fide advances, not of antecedent debts, 
& were valid against applts. — Kaltenbach 
v. Lewis (1885), 10 App. Cas. 617 ; 55 L. J. Ch. 
68 ; 53 L. T. 787 ; 34 W. B. 477, H. L. 

X. Consignees, 

524. Bill af lading pledged by consignee — Agent.] 

— A consignee, although only an agent, is entitled 
under the Act of 1842 to pledge the goods & in- 
dorse the bill of lading to the pawnee ; & the 
pawnee is entitled to demand the goods from the 
master on arrival. — Tindall (Tindal) v, Taylor 
(1864), 4 K. &B. 219; 24 L. J . Q. B. 12 ; 24 L. T. 
(). S. 141 ; lJur. N. 8. 112 ; 3C. L. K. 199; 119 
E. B. 85. 

JiinotcUions : — Reid. The liahla (1 ««4), Browu. & LuHh. 292 ; 
Peamm t\ GO'^eheii (18«4), 4 Now Rep. 404 ; 7i?e Webster 
(1804), 11 L. T. 547 ; CaHcboume v. Avery & Houston 
(1887), 3 T. L. R. 795, V. A. 

xi. Buyers and Sellers of Goods, 

See Sale or (iooDS. 

(6) Apart from the Factors Acts, 

(Note. — The following cases, though to a great 
extent rendered obsolete by the Factors Acts, arc 
still (Ilf ten referred to A* are therefore retained,) 

626. Agent— Ostensible right to pledge.] Accept- 
ance of pledge from a pereon ostensibly with the 
right to pledge held good in favour of the pledgee, 
At sale of goois by the latter on non-payment of the 
money at the time agreed on uphold. — Metcalf v, 
Boyal Exchanoe Assce. Co. (1740), Barn. Ch. 
343 ; 27 E. B. 672. 

526. General powers to sell, assign, & trans- 

fer.] — Under a general power to sell, assign, & trans- 
fer an agent cannot pledge for his own debt. — D e 
Bouctiout V. Golusmii) (1800), 5 Ves. 211 ; 31 
E. B. 551. 

Annoiatwna : — Consd. WilBoii r. jMooro (1834), 1 My. & K. 
337. Distd. Bank of Bcnfj:al v. Fa^'aii (1819), 5 Moo. 
Ind. Ai>}>. 27. 

527. Holding out— Effect of.]- Where A. 

pledges B.*s property with 0., & B. brings an action 
of detiuib* .;uainst A. & C., the jury, if satisfied that 
B. held out A. as ti person authorised to pledge his 
property for the purpose of raising money, may find 
a verdict for both defts. — Garth v, Howard A 
Fleminci (1832), S Bing. 451 ; 1 Moo. A: 8. 628 ; 1 
L. J. C. 1*. 129 ; 131 E. B. 468. 

Annotatums Distd. O. W. Ry. Co. r. Williw (1805), 18 
C. B. N. S. 748. Refd. Udell v. Athortou (1801), 7 H, & N. 
172. 

528. Agent for management of property con- | 
signed from abroad — Possession of bill of lading — i 
Advance by way of acceptance.] — Sugars were j 
shipped from abroad under a bill of lading, which ! 
expressed they wore on account of pltfs., A were to | 
be delivered to W. & Co., their assigns. W. & Co., | 
agents of pltfs. for management of their property ; 


consigned from abroad, indorsed the bill of lading, 
together with other bills of lading comprising the 
rest of the cargo, to defts., & drew bills upon them 
for the amount of the whole cargo. Defts. ac- 
cepted & paid the bills & sold the sugars at two 
months’ credit, at expiration of which they carried 
the amount of proceeds to the account of W. & Co., 
who in the interval between sale & expiration of 
credit had become bkpts. : — Held : pltfs. entitled 
to recover proceeds of such sale from defts. — Ship- 
ley 4;.Kymer( 1813),! M.& 8. 484 ; 105 E.B. 181. 

Annotation, : — Refd. Graham v. Dyster (1817), 9 M. & S. 1. 

529. Agent or factor — Possession of goods or 
symbol of them.] — Before the Factors Acts a 
factor, or agent for sale, had no power to pledge, 
whether he was in possession either of the goods 
themselves or the symbol of them, even though the 
symbol might bear on the face of it some evidence 
of the property being in himself as in the case of a 
bill of lading in wliich he was consignee or indorsee. 
This was in accordance witii the general rule that 
ho who deals with one acting ex mandalo can obtain 
from him no better title than his mandate enables 
him to bestow (Parke, B.). — I^hillips v, Huth, 
No. 498, ante. 

Annotations : Bouzi r. Stewart (184 2), 4 (J. 

295; Jlatlleldr. Pliilliiw (1842), 9 M. & W. 047, Ex.Ch. 
For full aim-!., S. (’. No. «1>8, ante. 

530. Broker— Authority as such — Borrowing on 
his lien on principaPs goods.] — Where a broker 
pledges the goods of his principal as his own, the 

awnee, who claims by such tortious act of the 
roker, cannot claim to retain against the princijral 
in trover for the amount of the lien which the broker 
had on the goods for his general balance at the time 
of such pledge. It may be otherwise where one 
who has a lieu delivers the goods to a tlurd person 
as a security, with notice of his lien, appoints him 
to continue his possession as Ms servant for the 
preservation of Ms lien. — McCombie v, Davies 
(1805). 6 East , 538 ; 2 Smith, K. B. 557 ; 102 E. B. 
1393. 

Annotations : — Distd. Pickering v. Busk (1812), 15 East, 38. 
Consd. Mdllalieu v. Laugher (1828), 3 C. & l\ 551. E^pld. 
Towno V. Lewis (1849), 7 C. B. 008. Consd. Donald v. 
Suckling (1806), L. R. 1 Q. B. 585. The case of McCombie 
V. Davies show’s that the factor’s or broker’s hen, 
alt houglx simply a right to retain possession as ludw^een 
hiiij & his prineipal, might la* transferred & made a 
security to a third party, provided he proi)osed to 
assign it only as a security to the like hukmjuI. as 
that, due to hinist'if (Mellor ,1.) ; (’ole v. North Wosleni 
Bank (1875), I.. R. 10 (J. P. 354, Ex. ( h. Expld. & Distd. 
Spackmauv. FosUir (1883), 11 Q. B. D. 99. Refd. Weeding 
V. Aldrich (1839), 9 Ad. Hi, El. 801 : Bird r. Bond (1803). 

1 Now’ Rep. 444 ; Fine Art SSoo. v. Union Bank of London 
(1880). 17 Q. B. J). 705 ; Gordon v. London City & 
Alldland Bank, Gordon v. Oipital & Counties Bank, [19021 
1 K. B. 242 ; Morison r. London County & Wdist- 
inlnstcr Bank, 11914} 3 K. B. 350, C. A. Mentd. Featlicr- 
stoiiohaugli V. .lolmston (1818), 2 Mooro, C. P. 181 ; Clay- 
ton r. Lc Roy (1911), 81 L. J. K. R. 49. 

531. Goods consigned to him & drawn for 

by principal.}— A. consigned to B., a broker, a 
quantity of Mdes, desiring Mm to act according to 
Ms discretion. Soon afterwards A. drew upon B. 
for the amoimt, & B. accepted bills for the amount : 
— Held : B. was not entitled to pledge tiie goods in 
order to raise money to meet these bills, alt hough 
it had been the usual course for A. to draw biUs, A 
for B. to accept them, upon every consignment of 
goods. — Graham v, Dyster (1317), 6 M. & S. 1 ; 
105 E. B. 1143. 

Annotations : — Consd. Smart r. Suiidaits (I8l8), 5 C. B. 895. 
Refd. Hornby r. Lacy (1817), 0 .M. cS: S. 160. 

532. Advances made against goods bought 

from & left with him for resale.] — Defts., a.s 
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k. Commercial traveller — Jntt'nsicd witti samjjtf s.]— A coniinorcial traveller cannot pledge his employer’s samples os security 
for his personal debt.— Gilmour v. 8no\v (1905), 27 Q. R. S. C. 39.— CAN. 



Part V. — Authority or the Agent. 


841 


brokers for B. & Co., effected two purchases of seed, 
which were paid for by B. & Co. & left in defts.* 
warehouses for resale ; the first was made on 
accoimt of B. & Co., the other for pltfs., resident 
abroad, by their express order ; but both invoices 
were made out in the name of B. & Co. , who did not 
inform def ts. that the latter purchase was not made 
on their account : — Held : def ts., having made ad- 
vances to B. & Co., could not retain possession of the 
seed against pltfs., on the ground that a factor has 
no authority to pledge his principal's goods. — 
Guichard V, Morgan (1819), 4 Moore, C. P. 36. 
Annotatimi : — Apld. (xill V, Kyinor (1821), 5 Mooru, C. P. 503. 

583. Possession of warrants of two Joint 

principais — Warrants divided & warrants of one 
pledged for debt of other.] — A. & B. having, by their 
brokers, purchased cottons, warrants or orders for 
delivery wore made out in the name of the brokers, 

the cottons were left in their possession, as the 
brokers of A. Immediately after the purchase B. 
paid A. one-hiilf the value. When considerable 
purchases had been made, the brokers were in- 
formed that B. had an interest in the goods pur- 
chased, &, upon directions from A. & B., they 
divided the goods held on their joint account by 
appropriating specific warrant^ to each party ; A., 
after this, directed the brokers to procure liim a 
loan on the security of the warrants, & C. advanced 
money by discounting bills drawn by A. upon the 
brokers ; as a security for which, the whole of the 
warrants were deposited with 0. by the brokers. 
Before the bills became due the brokers were 
directed by A. to get one-half renewed. C. having 
discounted fresh bills for this purpose, the brokers, 
who had obtained the warrants from C. for the pur- 
pose of dividing them returning him one-half, 
left in the hands of C., as a security, the warrants 
belonging to B., C. not knowing that B. had any 
interest in them : — Held : B. might recover from 
C. in respect of the goods thus pledged with him by 
A, — Williams v. Barton ^825), 3 Bing. 139 ; 
M’Cle. & Yo. 406 ; 10 Moon?, C. P. 506 ; 130 K. R. 
466, Ex. Ch. 

Annotaiions : — Difltd. lvin«:sford v. Merry (185G), 11 Kxch. 

577. Mentd. Ilenderbon v. WilUatiiP, (18U5I 1 Q. H. 521, 

0. A. ; Farquhar.sf)n v. Kinff, [1901] 2 K. IL 097, V. A. 

534 ,. Goods pledged to him for advances 

— Repledge of goods as his own.] — A., owner of 
certain chattels, pledged them to B., a broker, 
to secure advances made on his behalf by B., & B. 
afterwards in his owm name, & unknown to A., re- 
pledged the same chattels to C., to secure advances 
made by C. to B. of which, unknown to C., A. was 
to have the benefit. 0. having subsequently | 
applied in vain to B. for payment of his advances j 
threatened to realise Ms security by a sale, wMch I 
he was from time to time induced to postpone, by ! 
the solicitations of B. & his assuranc es of speedy | 
payment ; tMs was communicated by B. to A., 
his principal. In a suit by A, against B. & C. 
praying to redeem the property in pledge on pay- 


ment of any balance found due on the account 
between Mmself & B. : — Held : A. had no equity 
to restrain C. from proceeding to an immediate 
sale. Qu, : whether, in the circumstances, 0. 
could make a good title to a purchaser. — N ichol- 
son v. Hooper (1838), 4 My. & Or. 179 ; 41 E. B. 
70. 

535. Commission agent — Power to sell & request 
for advance against price.] — Where foreign mer* 
chants consigned goods, on their own account & 
risk, to a commission agent in England for sale only, 
& in the letter of advice wrote, “ We expect you 
will send us some remittances on account of pro- 
ceeds consigned to you, though they be not yet sold, 
as is customary, in order to encourage us thereby to 
send you more frequent consignments ” ; & the 
agent pledged the goods for advances to Mmself, 
being in embarrassed circumstances : — Held : (1) 
the agent was a factor for sale only had no autho- 
rity to pledge the goods ; (2) the consignor might 
recover the net proceeds from the pasvnee, deduct- 
ing only so much as the agent could have retained ; 
(3) the shipper’s letter to the agent did not amount 
to an authority to pledge the goods. — Q ueiroz r. 
Trueman (1824), 3 B. Ac C. 342; 5 Dow. & By. 
K. B. 192; 3 L. .1. O. S. K. B. ::6; 107 E. B. 
760. 

536. Correspondent of foreign merchant.] — • 

Where a foreign merchant consigned goods to his 
correspondent in London, who pledged them with a 
factor, as & for Ms own property, received the 
amount in advance, Ac afterwards became bkpt. : — • 
Held : the (actor was liable to the foreign merchant 
in trover for the goods. — D uc^los v. Ryland (1821), 
5 Moore, O. P. 518, n. 

AmioUjUuh : — Refd. Floldlnj; r. Rynioi* (1821), 2 Hrod. & 

Hi^k^ 039. 

537. Factor— Express authority to appear as 
owner.] — When^ a factor by the tissent of his prin- 
cipal exMbits himself to the world as owner A: by 
that means obtains credit as owner, the principal 
will be liable to him who furmshed the means. — D e 
Leud v. Edwards (undated), 1 M. Ac S. 147. 

538. Authority as such. ) — Though a factor 

has power to sell, Ac thereby bind his principal, yet 
he cannot bind or affect the property of the goods 
by pledging them as a security for liis own debt, 
though there is the formality of a bill of parcels Ac a 
receipt (Lee, C.J.). — Paterson ik Task (1743), 2 
Stra. 1178 ; 93 E. B. IIIO. 

Annotaiions Daubif^uy r. Duval (1794), 5 Term 

Kcp. 004. Reid. Mason v. Liokbarrow (1790), 1 Hy. HI. 

357 ; J’ickerinf^ o. Husk (1812), 15 East, 38; Whltchoad 

r, Tuckclt (1H12), 15 East, 400 ; Martini v. Coles (1813), 

1 M. & S. 140 ; Wilson r. Moore (1831). I My. & K. 337 ; 

Cole V, Ni»r1h Western Hunk (1875), I.. H. 10 C. P. 354. 

539. Effect of factor’s lien.] — If a 

factor pledge tht^ goods of his principal, the latter 
may recover the value of them in trover against the 
pawnee, on tendering to the factor what is due to 
j him, without any tender to the pawnee. — D au- 


to deni with the property. To pay 
(wrtaiii dues he mode an arrautfe- 
ment \^dth the Govt., as applts. averred 
unknown to them & never ratiflod by 
them. On S.’s Insolvency hie erpiity of 
redemption was released hy his assipmoo 
to applts., & on their boffinnluif to sliip 
the timber the colUwtor claimed the 
dues agreed to be paid midor S.’s agree- 
ment with the Govt. To got the logs 
through applts. paid a sum which they 
claimed to be repaid ; — HeJd : S. had 
no authority, express or implied, from 
uppity, to pledgee the proi>orty for pay- 
ment of arrears of Crown dues or 
create any lion thereon other than the 
law attached to it. — Mkiujhani'S* Bank 
OF Canada v. R. (1882), Cass. Dig. 
2nd ed. 636.— CAN. 


637 i. Factor — Advances hy fiwtor 
against goods stored,] — A oo. offered to 
store all w'hoat consigned to it free of 
storage; charges on condition that the 
W'heat when sold should bear a net 
commission of 21 per cent., & that the 
eo. should have eight months in which 
to sell the wdicat unless the consignor 
instructed the co. to soli earlier, & the 
^o. promised to make liberal advances 
on all consignments. All wheat when 
received by the co. from the consignors 
was placed in one large stack, which 
also Included wheat belonging to the 
•co., & when a sale w*as made by them 
wheat was taken indlscjrlmlnately from 
the stack. The oo. made advances to 
consignors upon the wheat received, 
borrowing the money from deft, bank 
Ac giving the bank as security in respect 


I of each advance a certificate that tlio 
i CO. hold a oertaiii numl»or of bags of 
wlioat wdiiidi they would deliver to tlio 
hank’s order on return of the certifi- 
cate. Pltf. consigned 7,000 bogs of 
wheat to the co. & received an advance 
of 14s. p<;r bag upon it & it was dealt 
Avith by the c<i. as above stated. l*ltf. 
sued the bank for conversion of Ids 
wheat : — Held ; pltf. must l)e ntin- 
suited. — S hort v. City Bank op 
Syd.vky (1912), 15 C. L. R. 148, affg. 12 
S. R. N. S. W. 186.— AUS. 

1. Mortgagor — Authority from niort’ 
gagee to deal wUh goods — Pledge for 
Crown dues.] — By virtue of conditions 
in a mtge. of logs & timber given by 
S. to applts. as security for a debt, S. 
continued in possession Avith poAV<*i*8 
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Agency. 


Sect, 9.— Implied authmity: Sub-sect. 10, A, (b) 

&B.] 

BIGNY V. Dgval (1794), 6 Term Rep. 004 ; 101 
E. R. 338. 

AnnoUtiions Consd. M*(-omblo r. DttvieB (1805), 7 East, 5. 

Apld. (Jill V. Kymer (1821), 5 Moore, C. P. 503. Consd. 

J»onal(l r. SuckIJnk" (180C), 1.. K. 1 Q. B. 585. 

640. Position of pledgee before & after 

sale of goods pledged.] — There is a wide distinction 
to be made between a factor pledging goods & the*^ 
person to whom he pledges them insisting on hold- j 
ing the goods so pledged, while they remain in snb- j 
8tanc(', for the money advanced, & a factor selling 
the goods through the medium of a broker, & the ' 
broker insisting upon holding the price after he has 
given credit for it to the factor in his account ; & 
for this reason ; af actor has no reason to pledge the 
goods of his principal, nor has he a right to do so ; 

& as he has no right to pledge the goo& of his prin- 
cipal, ho cannot give to a pawnee a title whicii he j 
has not himself, therefore, if it rested upon a 1 
pledge no property could be given. But a factor | 
has a right to sell the goods, & if the principal’s 
name does not appear, but he sells them as his own, 
he has a right to the money (Gibbs, C.J.). — 
WlIlTTENBURY V. FORIIESTEB (181(5), (5 M . & S. 7 n. ; I 
10r)K. R. lU5n. ' 

541. — — Bill drawn on factor by principal 

— Sale by pledgee after notice of revocation.]— 
Where pltfs. consigned goods to their factor & at i 
trhe same time drew bills upon him for the amount, 
which they themselves ultimately paid, & the factor 
sent them to deft., with whom he had general deal- 
ings, without intimating they were the jiroperty of a 
third person, & drew a bill upon him for the amount 
which deft, accepted & paid ; after which the factor 
became insolvent, having before that time ap- 
praised deft. h<^ had received a notice of counter- 
mand of sale from pltfs., but deft. aft<‘rwards sold | 
the goods : — H eld : ( 1 ) deft, was liable for the value | 
of the goods, in an action for money had & received; | 
(2) he would have been ocjually liable had he not 
known the goods W’erc pltfs.’ property.- — J ac’Kson ! 
V. Clabke (1827), 1 Y. & J. 21(5 ; 148 E. R. 651. j 

542. . — — Authority as such & possession of bill ! 
of lading.] — Where goods wore consigned from 
abroad to a factor to be sold on account of the con- 
signor, & a bill of lading was sent to deliver the 
goods to the factor or his assigns, & the factor after- 
wards indorsed & delivered the bill of lading 
together with the goods to defts., as brokers, with 
instructions to do the needful, k defts. made 
advances to him on the cre^t of those & other 
goods, without knowing that he was not the ov ner 
of them : — Held : (1) a factor cannot pledge the 
goods of his principal ; (2) defts. could not retain 
the goods against the consignor until payment of 
the debt due to them from the factor on account of 
those advances. — M artini v. Coles (1813), 1 M. 

S. 140 ; 106 B. R. 63. 

Annotations : — FoUd. (niiohard r. Morjran (1819), 4 Moore, 

C. P. 39. Apld. FleltiiiiK v. Kyiner (1821). 2 Brod. & Bins:. 

«39. Polld. MelllHli r. Cattley (1826). 5 L. .1. O. S. K. B. 

74. Re!d. Wilson v. Mooi*c (1834), 1 My. & K. 337. 

543. Power to sell — Transaction carried 

through In form of sale.]— A quantity of oats hav- 
ing been consigned by a merchant, abroad, to be sold 
by B., a merchant as well as factor, he placed them 
in the hands of A., a com factor, as security for ad- 
vances made by him ; but the oats were not to be 
sold without B.’s consent. They remained in A.’s 
possession, upon these terms, for 9 months, when 
they were transferred to A. by a sale at the market 
price. No money actually passed, nor* were any 
account sales rendered ; but the amount of the 

{ nice was allowed in account betw^een B. &> A., 
eaving a balance in favour of A. : — Held : (1) this 
was in substance a pledge, k not a sale by the 


I factor ; (2) no property passed to A., although the 
I jury had found it to be a bond fide transaction. — 
! Kuckein V, Wesson (1821), 4 B. & Aid. 443 ; lOG 
E. R. 999. 

544. Possession of bill of lading — 

Goods sold by pledgee — Proper remedy.] — Where 
goods were placed in the hands of a factor for sale, 
& he indorsed the bills of lading to defts., who 
accepted a bill for him, & he at the same time 
directed defts. to sell the goods k reimburse them- 
selves the amount of the bill out of the proceeds : — 
Held : defts., having sold the goods, could not be 
sued for them in trover by the original owner. 
Semble : ( 1 ) he might have maintained money had 
k received for the proceeds ; (2) defts. could not 
have retained the amount of money advanced to 
the factor. — Stierneld v. Holden ( 1825), 4 B. & 
C. 5 ; (5 Dow. & Ry. K. B. 17 ; Rv. k M. 219 ; 3 
L. J. O. S. K. B. 127 ; 107 E. R. 961. 

Annofatums ^etd. S(‘llick v. Siiiitli (Ib-d), 3 liing. C03 

HcaJd V, Can y (1862), 11 C. B. 977. 

645. Goods consigned on Joint account — 

Indorsement of bill of lading.] — A factor cannot 
pledge the goods of lus princip^ by indorsement k 
delivery of the bill of lading, any more than by the 
delivery of the goods themselves, though the 
‘indorsee knew not that he was factor. 

Where goods were consigned on the joint account 
of the eonsipiors k consignee, k a bill of lading was 
sent to deliver the goods to the consignee or liis 
assigns, who afterwards indorsed k delivei’ed it to 
defts. upon condition of their making an advance 
to him on it, which they failed to do, but claimed 
to retain it as a security for prior adviuices : — 
Held : such indorsement k delivery of the bill of 
I lading did not devest the consignors’ right to stop 
I the goods hi transitu upon the insolvency of the 
I consignee, who had not paid for them. — Newsom r. 
Thornton (1805), 6 East, 17 ; 2 Smith, K. B. 207 ; 
102 E. R. 1189. 

Annotations -Folld. Martini r. Coles (1813), 1 M. & S. 140. 

CoDEd* V. Burdiek (1884), 10 App. Cas. 74. Mentd. 

l{od«:er r. Compioir D'Escoinpto de Paris (1809), L. 11. 2‘ 

P. V. 393, (’.A. 

543, Intrusted with Indicia of property.] — A 

factor cannot pledge, unless the owner of the goods 
arm him with such indicia of property as to enable 
him to deal with it as his own. 

Where pltfs., having gums for sale warehoused 
in their names at the London Docks, received from 
(k, a broker, a sjld note, not disclosing the name of 
any purchaser, k gave C. an order on the docks for 
the weighing k tsansfer of the gurus to his order, k 
sent liim an invoice as for gums bought of them by 
C., k having called upon him to settle for the gums 
as per contract, drew on H. for the price, which bills 
were accepted by H., k guaranteed by O., who 
afterwards pledged the goods for valuable consi- 
deration to deft., handing over to him the transfer 
order of pltfs., together with a transfer order from 
himself, k afterwards, k before the bills became 
due, became bkpt . : — Held : pltfs. were entitled to 
maintain trover against deft, for the gums. — Boy- 
son v. Coles (1817), 6 M. & S. 14; 105E. R. 1148. 

Annotatio?i8 : "Distd. Kingrsford r. Merry (1856), 11 Exoh. 

577. Consd. Johnson r. Credit l-iyonnais (1877), 2 C. P. D. 

224. 

647. Goods consigned & drawn lor by prin- 

cipal — Bill to be met out of proceeds.] — The mere 
circumstance of a principal’s drawing bills on hie 
factor to whom goods were consigned, to be pix)- 
vided for out of the proceeds of such goods, does 
net authorise the factor to pledge them for the pur- 
pose of raising money to meet the bills ; k where 
the factor had become bkpt., & the pawnee had 
afterwards sold the goods ; — Held : the principal 
might recover as against him the whole proceeds of 
such sale, in an action for money had k received^ 
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although the factor had appropriated part of the 
money advanced by the pawnee to the payment of 
one of the bills drawn by his principal. — G ill v. 
Kvmeb (1821), 6 Moore, 0. P. 603. 

548. .] — ^The circumstances of a 

principal’s drawing bills on his factor, to be pro- 
vided for out of proceeds of goods consigned, does 
not authorise the factor to pledge the goods. 

A. consigned goods to B. for the purpose of sale, 
at the same time drawing bills to the amount of 
£1,588 58, Id, on B., to be provided for out of the 
proceeds. B. pledged the goods for £2,500 to C. 
(who knew A. was the owner), & paid £294 in dis- 
charge of one of the bills ; & C. sold the goods for 
B. for £4,033 ; — Held : A. was entitled to recover 
from 0., in an action for money had received (in 
which £1,533 was paid into ct.), the whole balance 
of £2,500 . — Fielding v. Kymer (1821), 2 Brod. & 
Bing. 639; 129 K. R.. 1112; suh notn. Gii.L v, 
Kvmer, 5 Moore, C. P. 503. 

Annotation : — Refd. Wildon ??. IMooro (1834), 1 My. & K. 337. 

549. Manager of business — Full power to manage 
busings during principal’s illness.] — A., during a 
long illness of his father, was employed at a fixed 
salary to carry on his father’s business, in general 
to meet all engagements connected with it, for 
that purpose to draw cheques on liis father’s 
bankers, h accept bills. A. being in need of money 
for carrying on the business, made deposits of goods 
with deft, for moneys advanced by deft, to him. In 
an action by the assignees in bkpcy. of the father 
against deft, for conversion of the goods deposited : 

-Semble: it was within scope of the son’s authority 
to pledge the goods. — Dickson v, Dobree (1867), 
16 L. T. 831. 

li. Bills of Exchange and other nejotiahle Instruments, 

550. Agent — Holding bill of exchange indorsed 
in blank.}-— D. holds a bill of exchange indom'd in 
blank fis agent for C. D. wrongfully pledges it 
with E. E. is a holder for value to the extent of 
the sum he advanced, & if he took it without notice 
of the fraud he can retain the bill as against C. the 
true owner.— Collins v. Martin (1797), 1 Bos. & 
P. 648 ; 2 Esp. 520 ; 126 E. R. 1113. 

Annotations : — Distd. Treuttel v. Barandon (1817), 8 Taunt. 

100 . Apld. Wookiiy r. Polo (1820), 4 11. & A1<1. 1. Refd. 

Heath V. Sanson (1831), 2 11. & Ad. 201 : Hank of llenffal 

r. Macleod (1849), 5 Moo. Ind. Aiip. 1 ; Bank of Benfiral v, 

Ka^an (1819), 5 Moo. Ind. App. 27 ; Barber v. KiohardB 

(1851). 6 Kxch. 63 ; lie Boldero, Ex p. Pease (1872), 19 

Vos. 25 ; Goodwin v. Tlobarts (1875), L. R. 10 Exch. 

337 ; Dawson r. Isle (1906), 75 L. J. Oh. 338. 

551 . Holding bill of exchange indorsed for 

principal’s account.] — Trover will lie for bills of 
exchange indorsed to an agent of pltfs. or order for 
their account, & deposited with defts. by such 
agent, as a security for past & future advances by 
defts. to him. — Truettel (Treuttel) v, B.arandon 
(1817), 1 Moore, C. P. 543; 8 Taunt. 100; 129 
E. R. 320. 

Annotation : — Folld. Wookey r. Pole (1820), 4 B. & Aid. 1. 

552. .] — A bill of exchange, drawn in 

America on a house in London, payable to order, 


was indorsed by the payee generally to A. & by him 
in these words : * * Pay to B. or his order for my use.” 
B. applied to his bankers to discount the bill, & 
they, without making any inquiry, did so & applied 
the proceeds to the use of B. : — Held : (1) the in- 
dorsement was restrictive ; (2) the property in the 
bill remained in A. ; (3) ho was entitled to recover 
the amount from the bankers. — Lloyd v , Sigour- 
ney (1829), 5 Bing. 626 ; 3 Y. & J. 220 ; 3 Moo. & 
P. 229 ; 130 E. R. 1164, Ex. Ch. 

Annotations: — Distd. Bellamy v. MurjoribankB (1852), 7 
Exch. 389. Apld. Williams, Deacon r. Hhadbolt (1885), 
(’ab. & El. 529. Mentd. Bank of Bengal r. Mnclcod (1849), 
5 Moo. Ind. App. 1. 

553 , Holding Exchequer bill in blank — 

Power to sell.] — An Exchequer bill, the blank of 
which was not filled up, having been placed for sale 
in the hands of A., he, instead of soiling it, deposited 
it at his banker’s, who made liim advances to the 
amount of its value. A, afterwards becoming 
bkpt. : — Held (Bayley, J. , dies, ) : the owner of the 
Exchequer bill could not maintain trover against 
the bankers, the property in such Exchequer bill, 
like bank notes & bills of exchange indoi*s<?d in 
blank, passing by delivery.— W ookey v, Pole 
( 1820), 4 B. & Aid. 1 ; 106 E. R. 839. 

Annotations : — Consd. Goodwin r. Bobaris (1875), Ti. B. 10 
Exch. 337. Refd. Lan^ ??. Smyth (1831). 7 Bin«r. 281 ; 
Barnott r. Brandao (184 3), 6 Man. G. G30 ; l*ickei* v. 
London & County Bankiiif^ Co. (1887), 18 G. B. D. 515. 
C. A. Mentd. Muttyloll Seal r. Dent (1853), 5 Moo. Ind. 
App. 328, I*, t*. 

554 .. Holding East India Company’s promis- 

sory notes —Authority to sell, indorse or assign. ]~ - 

Bank oe Bengal v, Macleod, No. 271 , aiite. 

For full aim3., see S. C. No. 271. ante. 

555. Possession of bonds with bearer cou- 

pons but not certificate as to conversion rights.] — 
Pltf. placed in the hands of lus agent Neapolitan 
bonds, with coupons or receipts for half-yearly 
interest payable to bearer of the coupon ; the cou- 
pon referred to a certificate wliich gave the holder 
the option of converting his bonds into a funded 
debt ; interest was paid to the holder of the coupon 
without production of the certifica^, but the bonds 
were never sold in the market without the certifi- 
cate. Pltf. kept the certificates in his own hands, 
but liifl agent, without authority, fraudulently 
pledged the bonds to deft, as security for a debt : — 
Held : (1 ) it was correctly left to the jury to deter- 
mine whether these instruments passed by delivery 
& whether deft, had acted with due caution in 
receiving the coupons without requiring the certi- 
ficate ; (2) the jury having found both questions in 
the negative, the ct. would not set aside a verdict 
for pltf. — L ang v, Smyth (1831), 7 Bing. 284 ; 5 
Moo. & P. 78 ; 9 L. J. O. S. 0. P. 91 ; 131 E. R. 
109. 

AmwUitians /—Folld. Goodwin v. Robartu (1876), 1 App. Cae. 
476, H. L. Refd. Johnson v. Windlo (1836), 3 Binff. N. C. 
225 ; Partridge v. Bank of England (1846), 10 Jur. 1031. 
Mentd. Pinard v. Klockmann (1863), 3 B. & B. 388 ; 
Picker v. London & County Banking Co. (1887), 18 
Q. B. 1). 515, C. A. ; Williams v. Colonial Bank (1888), 
4 T. L. 11. 497, C. A. 


PART V. SECT. 8, SUB-SECT. 10.— B. 

660 i. Agent — Holding note j}ayahle to 
pledgee — Authority to deposit same as 
collateral.]— Defts., directors of a co., 
placed in the hands of C., their secre- 
tary, their promissory note for $8,000, 
payable to pltfs. on demand, which 
uoU-' C. deposited with pltfs., having a 
receipt written under it, & signed by 
thoii’ agent, which expressed that the 
note was to be held by pltfs. as col- 
lateral security for any unretlred paper 
t hey might at any time hold of the oo. 
Defts. pleaded as an equitable defence, 
& dosLi^ to prove, that the note was 
given in oonsequenoo of a doubt as to 
their power to become parties to a note, 


&c 08 security only against the want of 
such power, & until it should lie (;on- 
forrod upon them by tlio It^slatiurc ; — 
Held : such evidence was rightly re- 
jected, for defts., having intrusted C. 
with their note, were boimd by Ids agree- 
ment, on w'hich pltfs. had advanced 
their money, W'hich could not bo 
, varied by parol testimony. — Com- 
MERf'iAL Bank op Canada v. Merritt 
I (1862), 21 U. C. R. 358.— CAN. 

m. Manager of company — Holding 
Old .] — The C. Bank having refused 
further loans to a trading oo. imtil its 
I current liability was reduced, a note by 
the oo. in favour of its directors was 
I specially indorsed by them & handed to | 


their manager for discount & not for 
pledge. Without informing the C. 
Bank of his authority, the manager 
T>ledged it as collateral security for 
the oo.’s current liability. At the 
matiu’ity of the note, the oo.’s trade 
paper hod boon retired, & an overdraft 
covered, but there was a general in- 
dobtness on former loons:— so 
for as the bank w'as aware, the manager 
hotl ostenniblo authority to pledge the 
note as collateral security, &: the bank 
could enforce it. — CJox v, Canadian 
Bank of Commerce (1912), 4 6 S. C. R. 
564 : 22 W. L. R. 226 ; 9 1). L. R. 846 ; 
3 W. W. R. 397.— CAN. 
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Sect 3. — Impli ed authority : Suh-aect 10, B. ] ! 

556. Agent for special purpose — Possession of 
bond payable to holder.] — Where a foixjign prince 
gave bonds, whereby he declared himself & sue- . 
cessors bound to every person who was for the time | 
being holder of the bonds for payment of princij aJ I 
& interest in a c€*rtain manner: — Held: (1) the 
property in those instruments passed by delivery 
as property in bank notes, Exchequer bills, or bills j 
of exchange, payable to bearer; (2) an agent in 
whose hands such a bond was placed for a special 
purpose might confer a good title by pledging it to 
a person wdio did not know the party pledging was 
not the real owner. — G okgiek v. Mieville (1824), 

3 B. & 0. 45 ; 4 Dow. & By. K. B. 641 ; 2 L. J. O. 
S.K.B.206; 107 E. K. 651. 

Annoiaiions : — Distd. liang v. Smyth (1831), 7 PlnR. 284 ; 
Oouch r. (;r6(llt KontJUir of P'^igland (1873), L. 11. 8 Q. B, 
374. FoUd. Uootlwiii V. Boljartu (1870), 1 Aj»p. (Jas. 470, 
II. li. Distd. 1‘ickcr r. London & Comity Jtunkiug Co. 
(1887), 60 L. J. K. B. C. A. Apld. London Joint 
Stock Bank v. SimmoiiH, [1802] A. C. 201. Distd. Webb, 
Halo V. Alexandria Water Co. (1906), 21 T. L. It. 672. 
Befd. Beclinunaltind Exploration Co. r. liondon Trading 
Bunk, (18981 2 Q. B. 068. Mentd. London & County 
Banking tk). i\ London & Itiver I’iate Bank (1887^120 
Q. B. 1). 232. 

557, Bill-broker— Authority to get bill discounted 
—Mixture with other bills & pledge of whole In 
mass for antecedent debt.]— A bill-brckor, who 
receives a bill from a customer merely for the pur- 
pose of procuring it to be discounted, has no right 
to mix it with other bills of other customers, & 
pledge the whole mass as a security for an advance 
of moneys to himself ; still less has he a right to 
deposit bills which are received merely for the pur- 
pose of discount as security or i)art security for 
money previously due from him. If the pledgee of 
the bills in sucli circumstances receives tnem from 
the bill-broker, with knowledge or reasonable 
ground of suspicion, he cannot hold them as against 
the customer. — Haynks t’. Foster (1833), 2 Or. Sc 
M. 237 ; 4 Tyr. 65 ; 3 L. J. Ex. 153 ; IB) E. B. 
748. 

A'nvnt(tH(.‘H8 .’—ExplA. & Distd. Fooler r. IVuif-nn, StcpluiiB 
r. Foster (1836). 1 Cr. M. U, 849. Ref d. Mutt yloll Seal 
r. Bint (1863), 5 Moo. Ind. App. 328, 1’. C. 

668. ,] — C. & C’o., merchants & 

capitalists, had large transactions with A. &> B., 
bill-brokers in London, who w^cre possessed of bills 
amounting to nearly £3,000, which had been placed 
in their hands by different customers to raise money 
on for the latter. A. Sc B. having mixed these bills 
with others belonging to themselves, handed over 
the whole to defts., as a security for £3,000, then 
advanced, as well as foi two sums of £2,000 & 
£550, previously advanced them, on their engage- 
ment to give bills to cover the amount in a short 
time. It was proved to be customary for bill- 
brokt‘rs in Ixindon to pledge bills of their various 
customers together for an advance to themselves 
of one gross sum tm all of them, or even to pledge 
them as security for former aiivances made to the 
bill-brokers ; Sc each customer looked only to the 
bill-broker, to whom he had given dominion over 
his bill. In an action of assuntpsit brought by C. Sc 
Co. on one of the bills thus handed over by A. Sc B. 
against one of A. Sl B.’r customers, w'hose name w^as 
on it, the judge left it to the jury to sav whether 
pltfs. took the hills from A. Sc B., the bill-brokers, 
with due caution Sc in the ordinary course of busi- 
ness. The jury having found a verdict for pltfs. : — 
Held : the direction was right. 

In an action of trover brought by a customer 
(himself a bill-broker) against C. Sc Co. to recover 
the value of some bills thus banded over to them, 
the judge told the jury that a bill-broker, being an 
agent for the ])urpo8e of getting bills discounted, 
had by the general law no right to mix bills 
received by him from his customers merely to get 
discounted with bills of other customers, Sc to 


pledge the whole in a mass, in order to obtain a loan 
of money to himself, & still less had he a right to 
deposit bills received merely for the purposes of 
discount as security or part security for money pre- 
viously due from him ; but added that parties 
might, by contract between themselves, avoid the 
general rule of law. He left it to them to ^y 
whether the usage alleged to exist in London, viz., 
that by putting a bill into a bill-broker’s hands the 
customer gave him an absolute dominion over it to 
do with it as he liked, looking to the credit of the 
bill-broker only as the jicrson resi)onsible either for 
the money or the return of the bill, w^as proved to 
their satisfaction, Sc if they thought it was, whether 
they thought pltf., himself a bill-broker, had con- 
tracted with reference to that usage. The jury 
having found for defts., the ct. refused to disturb 
the verdict. — F oster v. Pearson, Stephens v. 
Foster (1835), 1 Cr. M. Sc B. 849 ; 5 Tyr. 255 ; 4 
L. J. Ex. 120 ; 149 E. B. 1324. 

Annoiaiions : — Apprvd. London Joint Stock Bunk v. Sim- 
moiiH, 11892) A. G. 201. ^fd. Muttyloll Seal v. Dent 
(1863), 5 Moo. Ind. App. 328 ; Shelllcld v. London Joint 
Stock Bank (1888), 13 App. Gas. 333. Mentd. Beiitlnok 
V. London Joint Stock Bank, [18931 2 Ch. 120. 

559. — .] — ^A person receiving a bill 

to get it discounted has no authority to deal with 
it otherwise than for discount, Sc a deposit of it, 
along with other bills, with a bill-broker as security 
for advances, the broker having notice that it was 
delivered for discount, is beyond scojie of the 
authority, Sc passes no jiroperty. — II erschfkld r. 
Brown (1862), 2 F. Sc F. 219. 

Blank transfer of shares.]— S tock Ex- 
on and k. 

560. Secretary of company— Access to deben- 
tures - I^aud.] — Pltfs., a limited co., w ere possessed 
of certain debentures, issued by an English co. in 
England Sc payable to bearer, which by reason of 
the conditions* indorsed thereon w^ere not promis- 
sory notes. These debentures were kept in a safe, 
the key of which was intrusted to jiltfs.’ secretary. 
The 8ecretai*y, in fraud of pltfs., took the deben- 
tures from the Siife Sc pledged them with defts. for 
advances made to him by them. I)c*fts. received 
the debentures in good faith. Tt was proved that 
the usage in the mercantile world Sc on the Stock 
Exchange for many years had been to treat such 
debentures as negotiable instruments transferable 
by mere delivery : — Held : although pltfs. were 
not estopped by iheir conduct from denying defts.’ 
title, yet defts. were entitled to the debentures as 
against pltfs. on the ground that the debentures 
were negotiable instruments transferable by deli- 
very. — B eCHU AN ALAND ExPW)UATION Po. V. LON- 
DON Tradino Bank, Ltd., [1S9S] 2 Q. B. 6.58 ; 67 
L. .1. Q. B. 980 ; 79 L. T. 270 ; 14 T. L. B. 587 ; 
3 Com. Cas. 285. 

Annotations EcU’ilsteiii v. IScliulcr, (19021 2 K. B. 

144. Mentd. Webb, Ilalc r. Alexandria Water C’u. (1905), 
21 T. L. H. 572 ; Gluyton v. Le Boy, (19111 2 K. B. 1031, 
V. A. 

561. Stock-broker— Possession of scrip— Autho- 
rity to sell or exchange same for bonds.] — G. pur- 
chased through his broker some Bussian & Hun- 
garian scrip ; the undertaking in the scrip w^as to 
give bearer a bond for money advanced payable 
with interest in the way there* stated. G. left the 
scrip, to be exchanged for bonds or sold, as he should 
direct, in the hands of his broker, w^ho fraudulently 
deposited it with a banker as security for a loan to 
himself: — Held: (1) the scrip was a negotiable 
instrument, transferable by mere delivery ; (2) the 
banker, being a bond fide holder for value, was not 
liable to G., either in trover for the scrip itself, or in 
assumpsit for value received upon it. — G oodwin v, 
Bobarts (1876), 1 App. Cas. 176 ; 45 L. J. Q. B. 
748 ; 35 L. T. 179 ; 24 W. B. 987, H. L. 

Annotations: — Apld. Rum ball r. Metropolitan Bank (1877), 

2 Q. B. D. 194. Distd. France r. Clark (1884), 26 Oil. D. 
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257, C. A. ; Fine Art Soc. r. Union Bank of London 
(1886), 17 Q. B. D. 705, C. A. A^d. Kanton v. London 
Joint Stock Bank (1886). 34 Ch. D. 95, C. A. Distd. 
Colonial Bank v. Hepworlh (1887), 36 Ch. D. 36. Consd. 
London & County Banking; Co. r. London <Sc Biver Plate 
Bank (1887), 20 Q. B. I). 232. Apld. Sheifleld v. London 
Joint Stock Bank (1888), 13 App. Cuh. 333 ; liOndon Joint 
Stock Bank v. Simmons, [18921 A. C. 201. Consd. 
Beciinanaland Exploration Co. r. London Tradinj? Bank, 
(1898] 2 (L B, 658. ReW. Willaiis r. Ayers (1877), 3 App! 
Oas. 133, P. C. ; Biokorton v. Walker (ISS.I), 31 Ch. I>. 1.51, 
C. A. ; Picker w. Ijondon & Coimty Bank (^o. (1887), 18 
Q. B. D. 515, C. A. ; Williams v. Colonial Bank, Williams i\ 
London Chartered Bank of Australia (1888), 38 Ch. D. 388, 
O. A. ; Colonial Bank v. Cady, London Chartered Bank of 
Australia v. Cady (1890), 15 App. C^as. 267 ; Simmons v, 
Ixindon Joint Stock Bank, Little v. London Joint Stock 
Bunk, [1891] 1 Ch. 270, C. A. ; Bentinck v. London Joint 
Stock Bank. [1893] 2 Ch. 120. 

Sec, furthn. Stock Exchange. 

562. Good faith — Question for Jury.] — In an 
action by the indorsee of a bill who has given value, 
if his title be disputed on the ground t-hat his in- 
dorser obtained the discount of such bill in fraud 
of the right owner, tlie question for the jury is, 
whether the indorsee acted with good faith in taking 
the bill. The question whether or not he was 
guilty of gross negligence is iiiijiropei*. dross 
negligence may be evidence of mala fidcs, but is not 
equivalent to it.— -G oodman v. ITakvry (1836), 4 
Ad. & El. 870 ; 6 Nov. & M. K. B. 372 ; 0 L. J. 
K. B. 03, 200 ; 111 K. K. 1011. 

Annotations .-—Apld. Uthcr r. Bich (1839). 10 A<1. & El. 784 ; 
Arbouiu v. Aiidei-Hou (1841), 1 Q. B. 498 ; Jones v. Smith 
(1841), 1 Hare, 43. Consd. Jie Acraman, Kx ji. Bushcll 
(1844), 3 Mont. D. & Do t>. 615. Mentd. lie Lowonthai, 
Kx Ji. Lowonthai (1874), 9 Ch. App. 591. 

563. .] — Where goods or documents of 

title are pledged by an agent & the principal alleges 
that the pledgee did not take them in good faith, 
the question for the jury is whether deft, as a 
reasonable man must have known that the goods 
<lid not belong to the agent. — C ompaona General 
DE Tab a cos de Fitjpinas r. Behnstone (1887), 3 
T. L. B. 031. 

564. Onus of proof.] — An agent, was in- 

trusted by his principals with a bill of lading for a 
particular purpose, & he pledged same maid 
without the consent of his principals, to a banker, 
for advances made to hiitiself : — Held : (1 ) in order 
to invalidate a pledge so made under Factors Act, 
1842 (c. 39), s. 3, it was necessary that the ct. or 
jury should find that the lender had notice of 
the agent’s mala fides, or Avant of authority to 
I)ledge the goods ; (2) to establish such notice, it 
was sufficient to show tliat the circumstances 
attending the transaction were such that a 
reasonable man of business, applying his under- 
standing to them, would certainly know that the 
agent had not authority to make the pledge, even 
if the agent was not also acting maid fide towards 
his principals.— Gobtnd (Thunder 8ktn v, Ryan 
<18ai), 15 Moo. P. (J. C. 230; 9 Moo. Ind. App. 
141 ; 5 L. T. 559 ; 19 E. R. 095, P. C. ; suh nom, 
Gobind Chundeti Spjin V. Bengal Administrator 
General (1801), 8 .Tur. N. S. 313 ; 10 W. K. 155, 
P. C. 

565. Notice of want of authority,]— 8. gave E. 
certificates of ry. stock with transfers thereof exe- 
cuted by him in blank, & bonds of foreign cos. 
(alleged to be negotiable securities) for the purpose 
of raising £20,000. E. gave these securities to M,, 
a money-dealer in London, to secure £20,000 ad- 
vanced by M. to E. M. deposited the transfers & 
securities, with other securities of his cu.stomors, 
with various banks, as security for large loan ac- 
counts running between him & them, the blanks in 
the transfers of sU)ck being filled up with the names 
of nominees of the banks. The oaiiks in dealing 
either actually knew, or had reason to believe, the 
securities did or might belong not to M., but to 
his customers. M. having become bkpt., the 
banks sold some of S.’s securities, & claimed to 


hold the proceeds &; unsold remainder as security 
for all the debt due from M. to them : — Held : 
(1 ) though the banks had legal title to the securities, 
I they were not purchasers for value without notice, 

: but ought to have inquired into the extent of M.’s 
i authority, & this whether the securities were ne- 
I gotiable or not ; (2) upon payment to the banks of 
I the money advanced by M. to E., 8. was entitled to 
i the value of such securities as had been sold by the 
I banks, & to redeem the remainder. — Srii^FFiELD 
i (Karl) v . J^ndon Joint Stock Bank, Ltd. (1888), 

• 13 App. Cas. 333 ; 57 L. J. Ch. 986 ; 58 L. T. 735 ; 
i 37 W. R. 33 ; 4 T. L. R. 389, 11. L. 

i Annotations : — Consd* Kaomeua r. Central Bank of London 
! (1888), 4 T. L. H. 657 ; Levy r. UiohardHon (1889), 5 

' T. L. 11. 236. Ezpld. ]jt>iidon Joint Stook Bank v. SiminouH, 

(1892! A. C. 261. Rsfd. William*!} v. Colonial Bank, 
Williams r. Loudon Chartcrod Bank of Australia (1888), 
38 Ch. D. 388, tJ. A. ; SlnimoiiH r. London Joint Stock 
Bank, Little r. JiOndon Joint Stoi^k Bank, [1891] 1 Ch. 
276. C. A. ; Vonahles r. Baring:, [1 892] 3 Ch. 527 ; Bentimjk 
I V. London Joint Stock Bank. [1893] 2 Ch. 126 ; Redfern 
V. Bosenthal (1901), 85 L. T. 313 ; (hithbert v. Boharts, 
Lubbock (1909), 78 L. J. (ih. 529, C. A.; JamoHon v, 

I Union Bank of Scotland (1913), 169 L. T. 850 ; Fuller r. 

I Glyn, Mills, Cnrrio. [1914] 2 1C. B. 168. Mentd. Colonial 

[ Bank r. Cady (1896), 15 Anp. (7as. 267. 

566. Knowledge that pledgor is broker not suffi- 
cient.] — Pltf. gave H., a broker, certain bonds to be 
exchanged for certificates. These bonds, by cus- 
tom usage of the Stock Exchange, passed from 
hand to hand by delivtTv without transfer. The 
broker deposited the bonds with defts., his bankers, 
in exchange for certain other securities for his pri- 
vate account, which had been overdrawn for sonn» 
time. Defts.’ manager was aware that B. was a 
broker, but not aware he was depositing his cus- 
tomer’s sc^curitics. B. having failed to ro})ay the 
overdraft on his account, the bank claimed to hold 
the Hocuritios, tSt refused to delivcsr thorn to pltf. In 
an action by pltf, against the bank to recover the 
securities or their equivalent : — Held : (1) i)ltf. was 
not entitled to recover as against the bank, as the 
securities were negotiable instruments, & the bank 
was a bond fide holder for value ; (2) tlie mere ra<*t 

I that the bank manager knew tlie phjdgor of the 
I securities was a broker was not enough to affect the 
bank with notice that the securities were not his 
own, or to cast on the bank the duty of making 
inquiry.— B aker ik Nditingham Noih'Ingham- 
shireBanking Co., Ltd. (1891), (30 L. ,1. (^. R. 
542 ; 7 T. L. R. 235. 

567. Agent pledging store warrant — Instructed 
to deposit cash to meet principal’s cheques.) — Pltf.’s 
agent obtained from (left, fiank a jiromise to pay 
certain cheques drawn by j)ltf. in consideration of 
his de])ositing with it a st ore warrant in lieu of tho 
cash which pltf. had instructed him to pay to the 
credit of (iltf.’s account. Tlie store warrant be- 
longed to ])Itf., Avas undciF pledge to the agent, Ac 
Avas a(;c(q){ed by the bank with full knowledge of 
the circumstances. In an action for dishonouring 
tho cheques : — Held. : the agent in substituting the 
deposit- for cash had not exceeded his authority , but, 
even if he had, the contract was complete, for there 
was consideration for the bank’s promises, as the 
deposit conferred on the bank some right, interest , 
profit, or benefit, Avithin the legal meaning of consi- 
deration ; Ac in the circumstances it could not bo 
heard to say that that consideration did not move 
from pltf. — F leming v. Bank of New Zeai.and, 
[1900] A. C. 577 : 69 L. J. P. G. 120 ; S3 L. T. 1 ; 
16 T. J.. R. 469, P. C. 

Annotation: — Refd. He GIouccHter Municipal IVln., 1900» 
Ford V. Newth, 11901] 1 K. B. 083. 

568. Agent transferring Lloyd’s bond — Deposited 
as conditional security.] — D. obtained a Lloyd’s 
bond from defts. as security for money due. lie 
deposited it with 0. Ac Co., Avith a signed blank 
transfer as security for their accejitances of certain 
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Sect 3. — Implied authority : Sub-sect 10, B, ; sub- \ 
sect 11 J 

bills, on the terms that they were not to transfer it 
unless he failed to provide money to meet the bills. 
0. & Co. transferred the bond to pltf. before D. had 
made any default in respect of the bills, & in breach 
of authority : — Held : defts. were not estopped 
from denying the authority of C. & Co. to transfer 
the bonds. 

It might be that if a bond with a blank transfer 
on its back were handed to anyone with the transfer 
executed by the owner, the owner would be estopped 
from denying the authority of the yicrson so entitled 
to deal with it, but that would only be because of 
the inference in favour of such an authority which 
could be drawn from the deposit of bonds in that 
I)articular form (Bigham, J.). — Montagu, Samuel 

Co. V. Weston, Clevedon, & Portishead Light 
Ky. Co. (1903), 19 T. L. R. 272. 

569. Army agent pledging clothing Issue certifi- 
cates — Authority to receive allowances.] — The 
colonel of a regiment, by power of attorney, autho- 
rised his agent to receive the allowances, issued by 
the l^aymaster-General of the Forces, for supply of 
clothing & accoutrements to the regiment. The 
agent assigned the certificates, which authorised 
the issue, to his banker as security for his account, 
& tlie banker received the money. The agent 
directed the supply, by tradesmen, of the clothing 
A: accoutrements ; & lie, from time to time, trans- 
mitted accounts to the colonel, representing those 
8U])plies as having been paid for ; but they liad not 
been. The agent became bk})t. ; the tradesmen 
sued the colonel for the amount of supplies ; & the 
colonel brought an action against the banker to 
recover the money for those supplies : — Held : the 
action could not be maintained against the banker 
until the colonel had paid the tradesmen. On, ; 
whether it could be then maintained. — B alhousie 
(EA ur.) V. Chapman (1829), 7 L. ,T. O. S. K. B. 233. 

570. Insurance broker pledging policy with loss 
due thereon — Policy In broker’s name.]— A broker 
having effected an insurance in his own name on 
bohali of his jmncipal, had the policy left in his 
hands for the purpose of his receiving the proceeds ; 

having, upon advice of the loss, pledged the 


policy with another broker, obtained an advance 
thereon, received as on account of the loss ; — 
Held : the latter might retain the amount so ad- 
vanced, & the principal could not recover it from 
him, but must resort to his own broker for it. — 
Callow v. Kelson (1862), 10 W. R. 193. 

Pledge of certificates & blank transfers .] — See 

Estoppel ; Stock Exchange. 


Sub-8p:ct. 11. — ^Authority to Purchase. 

571. Agent — Authority to act “in & about 
purchase of property.] — A statement of claim 
alleged that deft. “ duly authorised J. to act as his 
agent in & about the purchase of a certain pro- 
perty ” : — Held : an insufficient averment of an 
authoritv to y>urchase. — V ale of Neath Coluery 
Co. Furness (1870), 45 L. J. Ch. 270 ; 34 L. T. 
231 ; 21 W. R. 031. 

572 , Authority to bid at auction — ^Purchase 

sublect to conditions not In particulars.] — ^A brewer 
sent an agent to bid for him at a sale by auction for 
a lot, comprising a public-house, described in the 
13articulars of sale as in occupation of S., at the low 
rental of £20 a year, & two cottages, described in 
the particulars as each let at 25. a week, in occu- 
I>ation of B. & T. The y^roy^erty was in reality 
subject to a lease (of which 9 years were unexpired) 
to another brewer, <te S., B. Sc T. were his undcr- 

I tenants. Tiie lease was read at the sale, &; the 
auctioneer stated that he sold the lot subject to it. 
The lot was knocked down to the brewer’s agent, 
& he signed a contract which made no mention of 
the lease. The vendor filed a bill for specific per- 
formance of tlio contract, subject to the lease : — 
Held : ( I ) th ' brewer was not bound by the un- 
authorised of his agent ; (2 ) the notice that the 
property was in occupation of y^ersons mentioned 
m the y^articulars did not fix him witli constructive 
notice of the lease. — O abali.ero v, IIenty (1874), 
9 Oh. App. 447 ; 43 L. J. Ch. 035 ; 30 L. T. 314 ; 
22 W. R. 440, 0. A. 

Annotations: — Distd.L. &N. W. Hy. Co. t*. Boulton (18U0), 
G2 L. T. 398. Refd. Pliillips r. ISFlIlor (1875), L. 11. 10 


PART V. SECT. 3, SUB-SECT, 11. 

571 i. Agent — Authority to ascertain 
j)ricc. 1 - Doft. wi'otc to Ills aj?ont : 

** You had Iw'ttor hoo what you cau 
Boouro 1,000 hurrels more of Hio iKJwt 
oil at, or, if th«i‘o bo a tank that you 
oomo ooroHH wi(.h from 2,000 to 5,000 
gouuino oil, I would buy it, & pay, say. 
$1,000, $2,000, or $3,000 down, or, if 
nood the whole. 1 don't think oil 
can Ijo mnch hlglior, but I don’t look 
for it t (» bo ohoapor ; t horoforo would not 
think It bad i)olioy to Bocuro enough io 
koop me runnliuf throujrh the winter. 
J^leii8o iK»8t me whut yon eaii”: — 
Held: no authority wau tjonfentjd l»y 
thlH letter to eoiuplete a i)urehaBe of 
3,000 bariHilB.— y*mNCK r. Lewis 0870), 

21 1*. 03 ; 31 IT. C. U. 241.~CAN. 

671 ii. Authority io carry on 

businaat in own wimr.l — B. was in 
cliar«:e of a supply Htort\ selliiu? the 
Roods of defts. ik n'ctUviiiR his remunera- 
tion from the oxoess of t.lie selling price 
over tlai invoice price for which \\\ 
WttB to (iocount. lie had no authority j 
to pledge duftfi.’ credil.. B. bought the I 
goods in resixjot of which pltfs. sought i 
i-o make defts. liaide for lilmself, & not I 
for defts., & credit >vtt« Riven to B. by 
idtfs., who at the time knew iiotliinR of 
doftiB. : — Held : as there had not been 
any holding out by defts., & the goods 
^re Bold to B. as prinolp^, Watteau v. 
Fenuii'k, 118931 1 Q. B. 344. did not 
apply, Sc defts. Avero not liable. Miles 
y. McJlwram, 8 App. Cafl. 120, folld. ; 
Fale V. Leask, 9 Jur. N. S. 820, H. L., 


: refd. — B echkkek v. AsuEii (1890), 23 
A. U. 202.— CAN. 

671 iii. Authority to contract for 

cuUivalUm.] — A general agency : “I 
authorise you to concludo all contruetB 
th^t you shall doom lit with the oulti- 
vatorH for the cultivation this year of 
sugar-boot, & also the labour for its culti- 
vation,” does not authorise the agent 
to Imy from the cultivators, & could not 
bind the principal with third parties 
for tlie purchase price of such beet. — 
Jaukv V. Senkcal (1885), M. L. 11. 
1 H. C, 400 ; 8 L. N. 331.— CAN. 

671 iv. Holding owf.]— Deft. 

employed for purchase of horses O., 
to whom ho made roqulrt>d udvoncoH, 
Sc deft, did not conooal from anyone 
that the advances were made by lilm, 
a fact wliich wais generally known. The 
j greater part of the payments were mode 
in the oltioo of deft., who in one instonoe 
had given Ids iH)rsoual note to settle for 
' a sale of liorses. Sc the Invoices for tlie 
transixjrt of them to England, although 
mode in the name of O., were drawn to 
deft. *8 order. O., having liought these 
horses from pltf. in the name of deft., 
Sc an action having Ijoon brought for 
the price : — Held : deft., having given 
the public reason to believe that O. was 
his agent, was responsible for the pur- 
chase of horses made by O. from pltf. 
In deft.'s name. — Bisaillox v. Elliott 
(1898), Q. H. 13 S. C. 289.— CAN. 

671 V. Authority to buy certain 

goods — Purchase of other goods.] — D. 
was agent for dett., w'ho had sanctioned 


his purchasing CM'rtain goods : — Held : 
the ciroumstanees gave no implied 
authority to D. to purchase goods of 

pltf. IlEATIIFIELD V. VaN ALLEN 

(1857), 7 U. C. U. 340.— CAN. 

671 vi. A^UhorUy to buy for cash.} 

— Defts. employed B. to buy wheat for 
thorn, & supplied him ^vith ready money 
to pay for it. B. then, with the know- 
ledge of defts.. Sc on tliolr instructions, 
made arrangements with C. to receive 
the wheat for them, SC to give out 
tickets to tlie persons delivering the 
grain, signed by him as defts.' agent, 
showing names of purch asters, quantity 
Sc grade of wheat, price, & total amount 
of the purchase. These tickets were 
furnished to B. by defts. The custom 
was for the fanners to take these 
tickets to B. or his bankers & get their 
money. Pltf.’s claim w'as for the 
amoimt of tw’o tickets : — Hdd : pltf. 
could not recover, as B. had no autho- 
rity to buy except for cash, & defts. had 
supplied him wdth the cash. If pltf. 
chose to deliver his wheat to B. without 
getting his money for it, he did so at his 
owTi risk, & could not then look to defts. 
for the money — Bkxnett v. Atkinsox. 
(1894), 10 M. n, 48.— CAN. 

672 i. Authority io bid at auction.] 

— Sending a man to hid at an auction 
cannot bo considered as oonduot oal- 
oulated, in the language of Ontraot Act, 
8. 237, to induce third persons to bdllevo 
he had general authority to buy. — 
Mackenzie, Lyall Sc Co. v. Moses 
(1874), 22 W. R. 150.— IND. 
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C. P. 420. Mentd. liianson v, Thacker (1878), 7 Ch. D. 

C20. 

678. Authority to buy at discretion — Secret 

limitations.] — ^Where purchase is made by an 
agent» he is not a speciaT agent if he has discretion 
to exceed the sum ordered to be given by his prin- 
cipal ; if he has such discretion, the principal is 
bound by his contracts, though they exceed the 
sum which he is ordered by his principal to give. — 
Hicks v, Hankin, No. 150, ante, 

574. .] — Where an agent is em- 

ployed from time to time to purchase goods at his 
discretion, although he may, in a particular trans- 
action, have received orders which he may have 
violated, the principal will bo bound by a jiurchase 
made by him contrary to his order. — Smkthurst 
V. Taylor (1844), 12 M. & W. 545 ; 14 L. J. Ex. 
86 ; 2 L. T. O. S. 348 ; 152 E. H. 1314. 

Jmwtatiom : — Mentd. Gray r. Taylor (1844), 2 L. T. O. S. 

849 ; Wilton /. Hiiook (1844), 3 L. T. O. S. 105; Mei-cy v. 

(Salot (1849), 3 Kx«h. 851. 

575. Authority to buy land — Contracting in 

own name.] — Where an agent authorised to buy 
lapd contracts in his own name & then discloses 
his principal, the principal is bound. — W ai.i.er v, 
Hendon & Cox, No. 149, ante, 

576. Authority to buy on credit on previous 

occasions.] — Heft., a linen-draper in Yorkshire, 
had in several instances employed B. as his agent 
to purchase on credit goods of pltfs., linen-draijers 
in London. B., without authority of deft., ordered 
goods in his name to be sent by the usual convey- 
ance, & intercepted them to his own use : — Held : 
deft, was liable for such goods, having by previous , 
dealings with pltfs, &; with other persons hdd out j 
B. as his general agent to purchase goods. — Hill- i 
man (Gii3fAN) V. Robinson (1825), 1 C. 6c P. 642; < 
Ry. & M. 226. 

yinnotfUion : - Refd. Tie Acraman, JCx p. Busholl (1844), 3 

Mont. D. & De G. 615. 1 

677. S. P. Todd ». Komkson (1826), Ry. & M. ' 
217. 

For lull aun.<8., see. M.\htku & Skhvant. 

578, Authority to buy on usual trade terms.] 

— Goods were shipped at Bombay on board a ship 
of pltf., shipowner in Liverpool, 6c by the bill of 
lading were to be delivered “ unto order, or t/O his 6c 
their assigns, on j^aying freight for same.” The 
bill of laaing was indorsed by the aliipper 6c for- 


warded to defts.. East India agents in London, who 
indorsed it in blank to C. & Co., their factors in 
liverpool. On arrival of the goods at Liverpool 
C. & Go. presented the bill of hSing to pltf., & re- 
ceived the goods, pltf. debiting C. <fc Co. with the- 
freight. ^ Afterwards C, 6c Oo. became bkpt. with- 
out having paid the freight, whereupon defta. 
claimed the goods from them, 6c took possession of 
them : — Held : defts. not liable to pltf. for tho 
unpaid freight. 

A person who employs an agent to purchase 
goods on usual terms of any particular trade doubt- 
less gives the agent authority to pledge his credit. 
Bui it is by no means a matter of course that credit 
shall be given for freight under bills of lading which 
paake the goods deliverable on paying freight, & it 
is plain that where such credit is given it is on the 
respon-sibility of the individuals actually receiving 
the goods, or in consequence of the usual course of 
dealing between them & the shipowner (Tin dal, 
C.J.). — Tobin v. Crawford (1842), 9 M. & W. 
716 ; 12 L. J. Ex. 490 ; 152 E. R. 303, Ex. Oh. 

579 . General authority In widest terms — 

Purchase of such title as vendor had.] — -If an agent 
for a purchaser, having a general authority in writ’ 
ing in the widest terms, which includes an authority 
to conclude a contract on sucli terms as he in his 
discretion should think fit, contracts to purchase 
such title as the vendor has, the ct. will compel 
specific performance of the contract without any 
inquiry into vendor’s title. — St. John v. Sttrlino 
(1829), 7 L. J. O. S. Ch. 189. 

580. Occasional authority to buy — No notice 

of revocation.] — W. as agent for deft, occasionally 
employed B. to purchase wools, which purchases 
had been ratified by deft. In June, 1839, deft, 
wrote to B. to say he would have nothing to do 
with any purchases made by him. This letter had 
been communicated to pltf., but at what time was 
left uncertain. In July B. bought wools of pltf. 
then lying at Ms premises, 6c they were sent to a 
warehouse of another person, where they were 
weighed 6c packed by B. in sheets, which deft, was 
in the habit of sending there for the purpose of 
packing such wools. The wools in (luestiou were 
not paid for, 6c it was the course of dealing that 
wools were not to be removed from such warehouse 
till payment. In an action to recover the price of 
the wools: — Held: (1) there was sudicient evi- 
dence to warrant the jury in finding B. was deft.’a 


676 i. Authority to buy land — Fitr- 

chaae subject to reservation unknown to 
jjrincipal,h~A., authorised (J. to purchase 
certain land from B. at £2 i>er acre if C. 
apprf»vod of the purchase. C. inspected 
tliC loud, He purchased the property for 
4il 17a. per acre. The purchase -money 
was paid . & the land transferred . During 
a period of four inontlis after the com- 
pletion of the purchase B. removed 
timber from the land. B. ffavo evidence 
that in sellinj' the land he exprcissly 
reserved (with the concurrence of C.) 
the right to remove timber for four 
months, that this condition W'os 
excluded from the signed memorandum 
because it was contained In the offer of 
sale by him, & he was told by C. that it 
was unnecessary to insert it in the 
memorandum also. The jury found 
that in allowing this tonn G. was 
acting within scope of his authority, 
but that it was omitted from the 
memorandum by C.*s fraud, & that A. 
did not know of the existenoe of this 
term of the contract : — Udd : (1) there 
was evidence to support the finding 
that C. was acting witldn scope of his 
authority in authorising B. to remove 
the timber ; (2) the memorandum was 
not extended to embody the whole of 
the contract ; but if on the oontraot so 
limited B. was liable to A.. A. was 
liable in damages to an equal amoimt 
to B. for loss caused by the fraud of A.’s 


ogcut nctmg within scoinj <if liiw Hiilho- 
rity. — (’ninn r. Dwykr (1909), S, It. 
212.- AUS. 

676 ii. Purcfuise subject to 

lease.] — l*Itfs. liaving been recommended 
by (\, tlieir agent, to purchase certain 
lands, authorised liim to buy same. The 
agent i»urchasod the lands, wliich were 
subject to a mining lease for one hundred 
years, of wliich pltfs. had no knowledge, 
& as to wliich notldng was said in tlie 
agreement : — Held : tlie agent had no 
authority to buy anything loss tlian the 
whole interest in the property, & pltfs. 
wore not bound by their agent’s un- 
authorised act. — Greio V. Franco- 
Canadian Mtob.Co. (1916), 34 W. L. R. 
1102.— CAN. 

676 I. Authority to buy on credit 

on previous o&iosionsA — R., representing 
himself as agent of deft., purchased 
goods from pltfs. for dofts.. pltfs. taking 
in payment a draft drawn by R. on 
defts. payable to pltfs., & pltfs. shipped 
the goods to defts. & placed the draft in 
the bank for collection. Defts. aeoopted 
tlio goods & paid the di'aft. Two other 
sales were made & settled in a similar 
manner. The drafts wore on special 
forms of defts., furnished by defts. to R. 
Upon pltfs. making a further similar 
sale & shipment defts. refused the draft 
& returned the draft, asserting that R. 
had no Instructions to imrohaso them : — 


TJeld : (1 ) U. was the authorised agent 
m defts. ; (2) in any ease defts. were by 
their conduct estopiicd from denying the 
agency. — Hambi>»on v. North-West 
Hide & Fur Co. (1914), 27 W. L. R. 160 ; 
15 1). L. R. 905. —CAN. 


m. Managing esltUe ^Principal 

bene/Ued by purchase.] — IMtf. sued 
tloft. for prioe of doors supplied to an 
estate bungalow. The doors wore sup- 
plied upon the order of L., who at the 
time managed the estate for deft., then 
absent in England. Deft, disputed his 
liability on the ground that his name 
did not appear in the contract or re- 
ceipts for the doors, those documents 
having been signed by L., who was 
managing the estate, but held no power 
of attorney or legal autliority to incur 
debt. It was not disputed that the 
bungalow was built with the authority 
of deft., wijo resided there ; nor was it 
disputed that tlie doors wore neces- 
sary : — HeJd : when a person takes 
advantage of the management at his 
affairs by another he mu.st fulfil the 
engagements which that other has con- 
tracted in his name, provided such 
engagements bo within the proper limits 
of the manager’s authority & be for 
the benefit of the estate. — Kooba r. 
Robinson (1867), 2 Agra Mis. 2. — 
INO. 



348 


Agency. 
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agent for the purchase, &> that pltf. had not had 
notice of the countermand of his authority. — 
Dodsley V , Varley (1840), 12 Ad. & El. 082 : 
Arn. & JI. J2M ; 4 Per. & Dav. 448 ; ,5 Jur. 310 ; 
113 K, R. 051. 

yi tnwitfHon^ : —Expld. JJyor v. fiowley asiS), 12 .liir. 77G. 
Refd. rtuslicl r. Wheeler (IHll). 15 Q. II. 4 42. 

581. Agent abroad — Authority to buy at auction 
— Purchase by private bargain.] —it is within the 
autlioidty of an agent abroad, instructed to buy 
goods at a sale by auction, to buy them before the , 
sale by auction by private contract at less than the ■ 
price to which he is limited by his instructions. — 1 
Stein v. Cope (1883), Cab. El. 63. 

582. Agent of seller— Held out by buyer as his 

agent.] foreman of pltf ., a lithograpliic print er, 

employed by him to get orders for x>rinting, being i 
desirous of publishing coHain maps A: other works ' 
for himself, agreed with deft., a publisher, to supply i 
maps, etc., to him to be sold on commission. He : 
entered an order as from deft, in pltf .’s order book . i 
Maps & othiir goods were supplied to deft, from 
pltf.’s premises, some of them accompanied by , 
delivery notes refiuesiing deft, to recedve ilie goods 
from pltf. Receipts to the same (effect were sign<‘d 
by deft. IMtf. made out an account amounting to ; 
£108, charging deft. , Ac lianded it to ( « . , who showed 
it to deft. Heft. acccpt<*d bills for part of the 
amount of this account & gave th<^ balance in cash 
to O., who handed the cash Ac bills to pltf. Other 
goods being supplied, pltf. sent the invoice of them 
to deft., charging him with the price. l)4*ft. 
applied to (!. for an oxplanai-ion, Ac, on being told 
by O. it was a mistake, took no steps to inform 
pitf. The jury found deft, did not authorise (i. to 
use his name in ordering the goods, but from the 
manner in wliitdi deft, had acted pltf. believed be 
was selling the goods to deft . : — Held : deft, liahh* 
to pltf. for the price of tlu' goods. — C orntsit r. 
Abinoton (1850), 4 Tf. iSc N. 540 ; 28 E. ,T. h:x. 262 ; 

7 AV. B. 504 ; 157 K. H. 056. 

Annutatiom Apld. Thomns v. Brown (1H7G), 1 Q. 6. 1>. 
714 ; IlenaorHOM v. WilliamH, 118U51 1 Q. B. .'>21, C. A. 
PoUd. Frucis, Times v. (to (1H9J)), 81 L. T. 50. Refd. 
Surat t'liuiider Boy v. CJIiimdor Lala (1892), 50 J. P. 741, 
P. ('. 

583. Bankrupt— Authority from assignee to carry 
on business for creditors.] — A bkpt. can'i(‘d on the 
business of a coachinak<‘r for the b<‘netit of the 
creditors, as their agemt , under th<^ authority of 
the assignee, Ac ordewid goods in his own name, 
which were used in tlu^ business : — Held : the 
assignee was liable for goods bought for the use of 
tlie business. — K inder v. IIowarth (1818), 2 
Stark. 354. 

584. Broker-Authority to buy on certain terms 
— Substantial compliance.] — In an action for goods 
sold, a letter from dofts.’ Inokcr announcing to Ms 
principals a purchase on their account, on certain 
terms stated, & from wliich they did not dissent : — 
Held : e\ddence of a precedent authority to pur- 
chase, not merely on precisely the teims stated, 
but upon terms not unusual nor unreasonable, Ac 
in substance the same. — C ampbell r. Hicks (1858), 
28 L. J. Ex. 70. 

For full aims., 8ee. Pa ri IX . , 8oot . 3 , Sub-soct . 2, F. (b), post, 

586. Purchase on other terms.] — A., 

in London, authorised B., a broker in Liverpool, 
to buy goods for Mm on certain terms. B. bought 
the goods on terms which so far differed from the 
authority as to omit a stipulation cont ained in the 
authority, Ac to express one not therein men- 
tioned ; both these were stipulations which would 
have been by custom annexed t-o the contract, 
unless expressly excluded : — Held : as the effect 


was the same as if the contract had been ma<le in 
the very words of I'be authority, it was within 
scope of the broker’s authority to make such a con- 
tract binding on the principal. 

If a broker has authority to enter into a con- 
tract, Ac he does so according to the usual terms of 
the business in wMch he is engaged, the principal 
is bound, unless the person with whc)m the broker 
contracts has notice of the broker’s limited autho- 
rity (Byles, .1.). — Heyworth V. Knight (1864), 
17‘C. B. N. S. 298 ; 4 New Bep. 288 ; 33 L. J. 0.1*. 
298 ; 10 Jur. N. S. 866 ; 144 E. R. 120. 

Annotations : — Mentd. Cliiniiock v. Ely (1804), 11 li. T. 530. 

5 g 6 . Authority to buy under supervision of 

agent — Agent’s authority revoked without notice.] 

— P. Ac Co. employed L. as broker to buy imported 
goods for them “ under superintendence of A.” 
L. dealt with A. above a year, there being an un- 
broken series of transactions, & all payments Ac 
receipts passing between A. Ac L. Ac no intei*ference 
made by P. Ac Co. P. Ac Co. opened no account with 
L. in their books Ac agreed with A. to give Mm half 
profits : — Held : (1 ) L. had a right to infer that A . 
was either a partner of B. Ac Co. or their general 
agent ; (2 ) if A. was agent, L. was entit led to notice 
that A.’s authority was deteiinined. — I’OLio v. 
Leask, No. 1 , ante. 

587. Usage — Wool market.]— Plifs. em- 

, ployed dofts. as brokers to buy wool in the Liver- 
pool wool market, & defts. bought fi*om A. The 
bought note sent to pltfs. ran, “ Bought of A. for 
! account of B. Co.” (pltfs.), etc. ; But the sold 
I note sent to A. ran, ‘ ‘ Sold for you to our principals,” 

I etc. I’ltfs. did not know their names had not been 
j given to A. Defts. paid A. for the wool, of which 
pltfs. had the benefit, Ac to an action by jdtfs. on 
1 the common counts pleaded a sel/-off by money 
! paid for their use : — H eld : ( 1 ) notwithstanding 
' the variance between the bought Ac sold notes, 
evidence was admissible to establish a custom for 
I brokers in the Liverpoool wool market to give 
sellers the names of their principals or their own 
j names at their option, Ac in the latter case not to 
1 communicate the fact to their principals ; (2) pltfs. 
must })c taken to have authorised dofts. to contract 
according to this usage ; (3) the set-off was admis- 
sible. — Cropper v. Cook (1868), L. B. 3 C. P. 194 ; 
17 L. T. 603 ; 16 W. B. 596. 


Annotations 
C. V. 010. 

588. 


r — Consd. MollUt r. Robinson (1870), L. R. 5 
Refd. Caldor v. Dobell (1 871 ), L. R. 0 (). 1'. 480. 

Tallow market.] — A custom in a 

particular market that a broker who has pur- 
chased, A: is purchasing, goods of a particular kind, 
in his own name, may take portions of those goods 
& supply them to principals who have employed 
Mm in his character of broker to buy such goods 
for them, is one of a peculiar nature, Ac cannot be 
supported as against a principal not proved to have 
been acquainted with it when he gave Ms order. 

B., a merchant in Liverpool, gave ordei-s to a 
tallow broker in London to buy certain quantities 
of tallow for him. The broker did not buy the 
specified quantities from any person, though he 
sent bought-notes in the usual form, “ Bought of A. 
on vour account ’ ’ : both before & after the order 
he bought from various persons, in Ms own name, 
larger quantities of tallow, proposing to allot to R. 
the quantities R. had desired to be bought. On 
B.’s refusal to accept, the broker sold the tallow, 
Ac brought an action for the differences : — Held : 
though the evidence showed such a mode of dealing 
to be the usage in the London tallow market, the 
action was not maintainable against a principal 
who did not appear to have had knowledge of its 
existence. — Robinson v. Mollett, No. 317, ante. 

Annotations: — Expld. Re Simpson, Ex p. Morgan (1876), 
34 L T. 329, C. A. Expld. A Distd. Re Rogers, Ex p. 
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Hotrers (1880), 15 Ch. D. 207, C\ A. Apld. Perry r. 
Baruott (1886), 14 Q. B. D. 467. Distd. Sachs v. Splelmann 
(1889), 5 T. L. 11. 487. Consd. « Ezpld. May & Hart v, 
\nireli (1898), 14 T. L. R. 551, H. L. ; Levitt r. Hamblott, 
11901 1 2 K. B. 53, C. A. Distd. Scott & Horton v. Godfrey, 
[19011 2 K. B. 720. Consd. Matveieff v. Crossfleld (1903), 
.51 W. R. 365. Reid. Anderson v. Beard (1900), 5 Com. Cas. 
261 ; Jolmson r. Koarley, [1908] 2 K. B. 514, C. A. 


589. Brother acting for brother — Correspondence 
amounting to authority.] — ^Pltf. having entered into 
a contract with C., brother of deft., for sale of some 
hay, brought an action against deft, for not accept- 
ing. There was evidence that C. was acting as 
agent to his brother in the course of his dealing. 
The judge at the trial admitted letters t^elegrains 
signed hy 0. as evidence against deft., 6c the jury 
found for pltf. : — Held: (1) there was sulHcient 
evidence of the authorit.y ; (2) two telegrams, of 
wliich one was signed in O.’s name, in the other 
the name of deft, was not mentioned as buyer, to- 
gether constituted a sufficient memorandum of 
contract to satisfy Stat. Fi*auds, on the ground 
that deft, might be treated as the undisclosed 

E rincipal of C., who appeared on the telegrams to 
c liable as principal. — M cBlain n. Cross (1871), 
25 L. T. 804. 

Charterer of ship under charterparty by demise.] 

— See Shipping &; Navigation. 

590. Child — Implied authority from relationship 
— Father’s liability for debt.] — The moral obligation 
a father is under to provide for his cliild imposes 
upon him no liability to pay the debts incurred by 
the cliild, & he is not so liable unless he has given 
the cliild authority & has contracted to pay them . 
A father who gives no authority & enters into no 
contract is no more liable for goods supplied to his 
son than a brother, or an uncle, or a mere stranger 
would be (Lgrd Abingeb, C.B.). — Mortimore v, 
Wright (1840), G M. & W. 482 ; 9 ii. J. Ex. 158 : 
4 Jur. 405 ; 151 E. R. 502. 


Atuwiatimis : — Folld. 8heUou r. Sprin^rd t (1851). 11 C. IP 
452. Apfrvd. Ba/.cl<‘y v. Forder (1.S68), 9 B. A: S. ,)99. 
Apld. Healing v. iloaling (1902), 5J W. K. 221. Mentd. 
lanegar v. Hodd (1848), 17 L. ,1. C. 1*. 106 ; Dickenson r. 
Wright (1860), 5 U. & N. 401. 

591. Employee — ^Holding out.] — ^Applt. had been 
in the habit of ])ersonally ordering goods from 
resps., & he had an emi)loyee, 0., who had no 
authority to order goods. Applt. dismissed C. & the 
latter subseciuently obtained goods from resps. 
on the representation that applt. had sent him for 
lliem. When applf- was paying resps.’ account 
he did not notice the items for these articl(‘s A he 
paid the account in full. A second account- con- 
taining charges for further articles frauduhnitly ob- 
tained by C. in the name of apydt. was looked over 
hy ajiidt.’s clerk, hut was not- properly cheeked, A 
ai)plt. paid it in full. Applt. claimed to recover 


back from resps. the sum ovei*paid ; — Held c 
applt. was entitled to recover the sum, as ho iiad 
not held out C. as his agent & there was no estoppel. 
— ^Bailey A Whites, Ltd. v. House (1915), 31 
T. L. R. 583, D. C. 

592. Factor — Habitually buying one kind of 
goods — Purchasing different kind of goods.] — If one 

be factor for a merchant to buy one kind of stuff, as 
tin, or other such like, & the factor has not used 
to buy any other kind of wares but this kind only 
for his master, if now the factor buy sales or other 
commodities for his master, <fc assume to pay money 
for that, the master shall be charged in an assump- 
sit for the money, A for that let the master take 
heed what factor he makes. — P etoes v. 8oam 
( 1001), Gouldsb. 138 ; 75 E. R. 1049. 

593. Manager of business — Authority to superin- 
tend & transact business under control of board.]— 
A CO. established for manuffU’ture of glass, regis- 
tered under Cos. Act, 1841 (c. 1 10), had power 
under a clause in its deed of set-tlcment to appoint 
a manager of its works A factories to “ superintend 
A transact, under control of a board of directors, 
the iriauufacturiug business of the co.,” to whom 
the board of directors was by another clause autho- 
rised to delegate “ such A so many of the i)Owers 
thereby given to them as would (Uiable him to 
carry on the works A manufacturing l)usiness in an 
ellicient manner ” : Held : tlie co. 5vas liable for 
goods Hui)plied to it for jiurposes of its manufac- 
tures upon orders given by such manager, al- 
though there was no (*xpress delegation of autho- 
rity, since such orders fell within scope of his 
authority. — Smith r. Hull Glass Co.. No. 1087, 
post, 

A nnoUiiwns : —Consd. Uc Sea, Fire & Life Askijc., Grooii- 
wood’s (]aso (1854), 3 Do G. M. & G. 459: Forbes v. 
Marshall (1855), 1 1 Exch. 166. Consd. & Expld. Krnost, r. 
Nioholls (1857), 6 II. h. C. 401, H. L. Consd. & Distd. 
Sea., Fire, Life Assoo. Sijc, v. Port of Loudon Ship Owners’ 
Loan & Aksco. Soe. (1857), 6 W. H. 21, H. L. COQSd. 
I^rinco of Wales Assee. r. Harding (1858), E. B. & E. 
183 ; Allard v. Bourne (1863), 15 (J. B. N. S. 168. Apld. 
Jie (Jounty l^alatino Loan A Diseoimt (]o., Cartiiiell’s Case 
(1874), 9 Oh. App. 691. Consd. Biggerstaflt v. Kowatt’s 
Wharf, I1896J 2 Oh. J04. Refd. Royal British Bank r. 
Turqiiand (1855), 5 E. & B. 248 ; Router v. Eh'otrio 
Tel(‘ffraph Oo. (1856), 6 E. A B. 311 ; Peddyl r. Gwyn. 
Gordon r. 8ea, Fire A Life Assce. Soe. (1857), 3 Jur. N. S. 
188 ; Jie Atheiueum Lif(< Assee. (^o., L’x p. Eagle 
Insoe. (1858), 27 T;. J. Ch. 829. 

For lull aan.s., see S. (J. No. 1087, post. 

594. Holding out — Seller relying on credit of 

principal.] — A., a dealer in china, being insolvent, 
assigned his business A stock-in-trade to his 
brother H., a carver A gilder, A entered into a 
composition with his creditors to pay them 5.9. in 
tlie pound ; B. underLiking to pay 2.9. Od. in the 


691 i. Employe' — Anihorilu os suvh.\ 
- it is not wLtliin reasonable seoitc 
of the autliority c»f an assistant in an 
indigo factory to purchase any amount 
of Indigo seed for his master A to make 
Ills mastei- liable, particularly when tlie 
seed is not purehasod or used for 
1 ho factory ; A though the assistant, 
m wTiting to the vendor for the seed, 
style hims' If in the body of the letter as 
the manager of the oonctim, yet his 
signing himself for anotlier person. A 
not for the owner of the factory, dis- 
eloscH to the vendor that the other 
person, A not the owner of the factory, 
is his principal. — Rojjuoobuudyal 
Mundur V. CuiusTiAN (1865), 3 W. R. 
123.~IND. 

693 i. Manager of bushiess — Autho- 
t'Uy as such — Purchase outside ordinary 
mercaniUe transaction .] — The manager of 
a 00 . has no implied power to bind the 
00 . other than in its ordinary mercantile 
dealim^, A the manager of a retail 
meat oo. has no implied power to pur- 
chase lands A the goodwill of a retail 
moat business situate thereon. — B ird 


V. llu.s.si-:y Fkukikh Mhvt (k>., J/ro. 
1913), 25 O. W. R. 1.5. -CAN. 

694 i. Iloldino r<5tail 

merchant who warrants a sale by a 
wholesale merchant of <'.(a’taln goods to 
another mei*etiant. A wJio subseiiuent ly 
purehases the latter’s business, under 
reserve of i-ederupt ion, leaving him in 
poHsoHsion to manage the business, gives 
the wliolesale morfJhant Hutllcient 
rea,Kon t.o t>c;lievo that the other mer- 
chant is t/he former’s agent, A may be 
held liable for goods sold A delivered to 
such agent. — DCBOis v. Bailky (1915), 
Q. U. 47 85. CJ. 349.~CAN. 

594 ii. .J — By an agi*oemont 

between G., the proprietor of an hotel, 
A M., the occupant, it was acknow- 
ledged by M. that the whole furniture 
A clTectB in the hotel belonged to G., 
A he agreed to transfer to G. the licence 
for the hotel. M. further agreed to 
manage the hotel for G., A to account to 
lilm for the drawings, for wliich he was 
to be paid a w<«kly wage, A G. agreed 
not to charge rent for M.’s possession 


from the Uu*m immediately T»W'eoding 
the agreeiiKUjt., & M. tigiwii to account, 
to G. for th(^ stock in the hold as at a 
certain date. 'J'lie lieenoe was thertiafL'r 
transferred to G. yubsequoutly goods 
wore supidied to M. for the purposes of 
tlie hotel on his order, A by a finn who 
wore in ignorance of G.'s connootlon 
witli the hotel. On learning of the 
agreement, they raised an action against 
G. for t he pricxi of the goods ; — Hdd : 
G. was liable. — Dawhon A Go. v. GoLi> 
(1888), 25 Se. L. R. 208.— SCOT. 

694111. .1 -Pltf. ’s claim was 

for goods sold to P., who had boon 
carrying on business as a general trader, 
but shortly before sale had made a 
transfer of his stock-in-trade A other 
property to deft, in trust for creditors. 
I’lti. was unaware of t he transfer, A s.Jd 
the goods as ho had fniquontly don(5 
before the transfer, l)clieving that P. was 
still the principal A not an Jigent., as 
deft, had left liim in charge of the 
buHincHH A employed 1dm to carry it 
on on his behalf, in accordance w’lt.h 
Instructions to be received. The goods 
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Agency 


Sect , S, -^Implied auih<^Uy : Suh-8ect^l\,] 

pound, & A. himself the remainder. A. continued 
to manage the business in the shop for B., B.'s wife 
occasionally going there, & B.’s name appearing 
over the door. One of A.’s creditors applied to him 
at that shoj), & pressed for payment of his share of 
the coini)osition. A. offered a bill of exchange in 
payment, on which B.’s name had been put, but 
without his authority, as indorser, & as the amount 
exceeded the amount <lue for composition, A., & 
B.’s wife, who was then in the shop, proposed that 
goods should be supplied to the shop for the 
Amount of the balance, which was agreed to, & 
goods were sent to the amount of the b^ance The 
bill having been dishonoured, B. was sued, & j 
pleaded that he never indorsed the bill, &> no ! 
notice of dishonour had been given to him ; the j 
jury found both those issues in his favour. Evi- j 
dence was given that B. had held himself out as | 
responsible Tor all goods supplied at that shop. The i 
jury found that A. had a general authority to buy 1 
goods for B., & that pltf. did not sell the goods on ! 
the credit of the bill alone, but on the credit of ' 
B. : — Held: the value of the goods sent was recover- I 
able on a count for goods sold & delivered in the 
action against B. — llosE v, Edwards (1836), 1 
M. & W. 734 ; 1 Tyr. & Or. 076 ; 2 Gale, 123 ; 5 L. 
J. Ex. 268 ; 150 E. R. 629. 

595 , Deft, had a jeweller’s shop at 

TjCwcs, he residing near London ; the business at 
Lewes was managed by A., who, by deft.’s autho- 
rity, was in the habit of giving orders at Lewes, 
verbally & by letter, for goods to be sent to the shop ; 

A. had given such orders to nltf., who resided 
in I/indon, & who had, in compliance with them, 
aent goods to the shop, which deft, had accepted. 
A. absconded from the shop, came to London, 
verbally ordered goods, consisting of jewellery, 
of pltf., as for deft., & took them awAy, saying 
he was going to Lewies: — Held: (1) upon these 
facts, a jury might find deft, had so conducted 
himself as to make pltf. believe that A., whilst in 
deft.’s employment, had authority to order goods 
as he did ; (2) on such finding, pltf., not having 
had notice of the termination of the authority, 
would be entitled to recover the T)rice from deft. 
— SuMMiais V, Solomon (1857), 7 E. & B. S79 ; 20 
L. ,1. Q. B. 301 ; 3 Jur. N. B. 902 ; 5 W. U. OOU ; 

119 E. K. 1474. 

Annotatitms : — Dbtd. Ilumbro r. Hull & London Firo Iuhcc. 

(1H68), 3 II. & N. 78U. Distd. Ilumbro v, Biiriiaud, 

tlUOaj 2 K. B. 3U9. 

599 , ,] — Where A. allows B. to put his, 

A.’s, name on the door of his place of business, & a 
third person sells goods to B., believing from seeing 
his name on the door that A. is B.’s principal, this 
is evidence from w'hich a jury may infer A. was 
holding himself out to the world as a principal, & 
as such was liable for goods sold to B. in that 
belief.— -W ard v. Cox (1807), 15 L. T. 515. 

597 , ,] — Holding out is a form of 

estoppel, & means there has been some form of 
representation by the principal to the other party 
by which that other has been induced to act. 


H. being about to erect a factory for the purpose 
of carrying on the business of manufacturing ex- 
plosive.s under the name of deft, co., appointed a 
manager to have sole charge of the busmeas. The 
manager’s office was used as the office of the co. 
The manager without express authority from H. 
entered into a contract for the purchase by the co. 
from pltfs. of all the co.’s ‘^requirements’* of 
nitric & sulphuric acid, estimated at 500 & 760 tons 
respectively, during 12 months from date of the 
contract. The manager gave notice to pltfs. to 
deliver 15 tons under the contract. The co. never 
I started business, & the undertaking was aban- 
doned by H. within the 12 months. Acceptance of 
the 15 tons was refused. In an action oy pltfs. 
against the co. for breach of the contract to pur- 
chase 600 & 750 tons: — Held: (1) the manager 
had been held out by H. as having authority to 
enter into the contract ; (2 ) the contract was 

binding on H. *, (3) by the contract the co. Ixad only 
agreed to buy such acid as might be required ; 
(4) none having been in fact required, there had 
been no breach, except as to the 15 tons for which 
H. was liable. — Berk & Co., Ltd. v. Inter- 
national Explosives Co. (1901), 7 Com. Cas. 20. 

598. Manager of farm — Holding out.] — Where 
cattle had been sold by pltf. to A., & it appeared 
at the time of sale that A. managed deft. A farm ; 
that he had always his money in hand, & he had 
then to the credit of his account more than the 
value of the cattle ; that deft, had never authorised 
him to buy on credit; that he liad sometimes 
bought for deft. &> sometimes for himself ; that the 
cattle had been paid for by bills drawn on A. 
which had been dishonoured when due, afterwards 
renewed by pltf. : — Held : (1) it was sufficient to 
I leave it to the jury to say whether the cattle had 
; been sold on the credit of deft, or of A. ; (2) it was 
not necessary it should be left to the jury to 
say whether i)ltf. at the time of sale was aware 
A. was acting as agent of deft. — Edwards v. 
Smith (1820), 12 Moore, C. P. 59 ; 5 L. J. O. S. 
C. P. 11. 

I 599. Manager of public-house — ^Authority as such 
I — Secret limitations.] — The ordinary rule of law 
that a principal is liable for the acts of his agent 
witliin the authority usually confided to an agent of 
that character, notwithstanding secret limitations 
upon that authority, applies also where the exist - 
once of any princip^ is unknown, to the person 
contracting with, & giving credit to, the agent 
aJono. 

H,, owner of a public-house, sold it to defts., who 
retained H. as manager at a salary, his name being 
over the door & the licence continuing in his name. 
Pltf., who knew nothing of defts., sold cigars to H. 
for the use of the public-house. H. had been ex- 
pressly forbidden by defts. to purchase cigars on 
credit. Being unable to obtain payment from H., 
to whom alone he had given credit, pltf., finding H. 
was manager to defts., sued them ; — Held : (1) as 
the cigars were such as would usually be dealt in at 
such a house as defts’., H. was acting within scope 
of his implied authority as manager in ordering 
them ; (2) defts < could not as against pltf. set up 


piirt^ha8<*<j from pltf. •were such ub would i 
be roaHonably ii quirt'd in the biiBinesB, 
jSc pltf. supposed that they had been 
ordered for iti—lJild: deft, had con - 
Btitutod 1’. as Ills general agent for 
taking charge of & carrying on the 
business, was liable to jiltf. for tlie 
price of the goods furuislicd by him. 
Armstrong v. Utokes (18T7), L. K. 7 
Q. B, 698, &. Wixtteau v. Fenwick, 
11893] 1 Q. B. .349, foUd. — H utciunos 
V. ADAMS (1898), 12 M. R. 118 (3).— 
CAN. 

598 i. Manager of farm — Authority as 
such — lidding out,] — Pltf. suetl for 
938.16, prioe of goods sold & delivered. 


Deft. wM ovmer of a farm, c.f whicli 
M. was lessee, on terms of having lialf 
the crop & use of machinery, keeping 
it in good repair & leaving it as good 
as he got it. The goods supplied were 
for repairs to the machinery. During 
deft. B absents his wife received the 
^counts sent in by pltf., but did not 
bring to his notice, but deft, 

toew that M. was pledging his credit, 
& on one occasion came in & paid 
for repairs, while M. was in put.’s 
store selecting goods J/cW ; deft, 
permitted M. to hold liimself out as 
& was estopped from denying 
Heuworth v. KnigM, 32 L. J. 
0. r. 298 ; Brasier v. Camp, 63 L. J. 


Q. B. 257, C. A., apld. — Acii^icw e- 
Davis (1911), 17 W. L. 11. 571, Dist* 
C.— CAN. 

599 i. Manager of publiC'house — 
Holding oui.\ — Deft., licensee of an 
hotel, kept his name up over the door, 
but was not really interests in tlu* 
business, which was carried oh by others 
who wore supplied with liquor by pltfs, : 
— Hdd : deft, was estopped from 
denying that the persons carrying on 
the business were his agents for tlu' 

E urohase of such liquor. — T ooth r. 
lAWS (1888). 9 N. S. W. 154.— AUS. 
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any secret limitation of that authority. — ^Watteait 
V. Fenwick, No. 305, mite. 

For full anns., see S. C. No. 305, ante. 

000 . Authority to buy from certain persons 

— ^Purchase from other persons.]— The hcensed 
owner of a public-house is not liable for spirits 
supplied to the person whom he left in possession 
of the promises as manager of the business, 
although the invoices are made out in his name, if 
he has only authorised such manager to deal with 
particular persons, & the spirits were not supplied 
by one of them. In such case there is no evidence 
of liability on the owner’s part to be left to the 
jury. — Daun v. Simmins (1879), 41 L. T. 783 ; 44 
J. P. 264 ; 28 W. K. 129, 0. A. 

Annotations Kinuhan v. Parry, [1910] 2 K. B. 3S9. 

601. .] — Defts., owners of an | 

hotel, appointed a manager of it ; the licence was 
taken out in the name of the manager, whose name 
also appeared over the door. The manager had 
been told by defts. to order spirits from a certain 
brewery (with which pltfs. were in no way con- 
nected) & from no other place, but, in contraven- 
tion of his instructions, the manager ordered 
whisky from pltfs. Pltfs., who did not know that 
defts. had prohibited the manager from buying 
spirits from any other place than the particular 
brewery, supplied whisky to the manager at the 
hotel & gave credit to him only. Upon discovering 
defts. were the real owners of the hotel, pltfs. sued 
them for the price of the whisky : — Held : pltfs. 
were entitled to maintain the action, as there was 
no presumption, where a person dealt with the 
licensee of an hotel & knew nothing of the real 
owner, that the licensee was a mere manager with 
limited authority, & that the hotel was tied. — 
Kinaiian & Co. V. Parry, [1910] 2 K. B. 389 ; 79 
L. J.K. B. 1083 ; 102 L. T. 826 ; revsd, on ground 
of no agency in point of fact, [1911] 1 K. B. 459, 
€. A. 

602. Manager of mine — ^Authority as such.] — 

Deft, was shareholder in a joint stock mining co., 
the prospectus & certificates of which provided that 
all supplies for the mine were to be purchased for 
cash & no debt was to be incurred. Pltf . supplied 
goods for the necessary working of the mine on the 
orders of a resident agent appoin(-ed by the direc- 
tors to manage the mine, which was the customary 
course in such concerns ; — Held : deft, was liable 
to pltf. for the price of such goods, notwithstanding 
the statements in the prospectus & certificates, 
unless it was shown that the agent had in fact no 
authority from deft. & that pltf. had notice thereof. 
— Hawker V. Bourne (1841), 8 M. & W. 703 ; 151 
E. R. 1223; sub nmn. Oatey v. Bourne, Hawken 
V. Bourne, 10 L. J. Ex. 361. 

Annotations: — Consd. Ricketts v. Boiinott (1847), 4 C. B. 

686. Distd. Smith v. ArohibAld (1849), 14 L. T. O. S. 

174. Apld. Hallett r. Dowdall (1852), 18 Q. B. 2. Ex. Ch. 

Kipld. Re Gorman Mining Co., Ex p. Chippondalo (1854), 

4 Do G. M. & G. 19. Apld. Pool v. Thomas (1 855), 15 C. B. 

714. Reid. Smith v. M'Gulpo (1858), 3 H. & N. 554 ; 

Hambro v. Hull &: London Fire Insco. (1858), 3 H. & N. 

789. 

608. .] — Deft, was a shareholder & also 

secretary of a mine conducted on the cost-book 
principle, imder which the mine agents made 
monthly or quarterly estimates of the money re- 
quired to carry on the business, & raised the 
amount by calls on the shareholders. It was also 
the practice when sufficient fimds were not forth- 
coming to obtain goods on credit ; & deft, had, 
as secretary, entered the order for goods. The 
question was left to the jury whether the captain 
had authority to pledge the credit of the share- 
holders for goods which were necessa^ & the jury 
gave a verdict for pltf. — Newton v. Daly (1858), 

1 F. & F. 26. 


604. Holding out.] — Deft, advanced money 

to G., who was engaged in getting up a co. to work 
a mine in Cornwall, receiving as a security a deposit 
of 250 shares in the mine, with an option to take the 
shares in satisfaction pro tanto, such option to bo 
declared within 14 days. Deft, never in terms 
declared his option to accept the shares ; but he 
went down to the mine, made inquiries & obtained 
reports as to the condition & prospects of the mine 
& as to the cost of an engine to bo used there, & on 
one occasion assisted in paying the miners* wages ; 
he also permitted the captain of the mine, in his 
presence, without contradiction, to represent him 
as a capitalist from London who had a large interest 
in the mine, & intended to work it vigorously. In 
an action by a person who had supplied goods to 
the mine upon the faith of representations by the 
captain that the mine was being worked by a person 
of substance whose name he was not authorised to 
give ; — Held : the above was evidence from wliich 
the jury wore warranted in inferring that deft, was 
a partner, although his name was never mentioned, 
personal identification being sufficient. — Martyn 
r. Gray (1863), 14 C. B. N. S. 824 ; 143 E. R. 667. 

605. Mistress — Express authority not revoked.] — 
A. authorised B. to supply goods from time to time 
upon A.’s credit to a woman, with whom A. coha- 
bited, who was known by B. not to be A.’s wife : 
— Held : A. was liable for goods supplied to the 
woman after a separation between thc^m, no notice 
being given to B. determining the agency of the 
woman in binding A.’s credit. — Ryan v. Hams 
(1848), 12 Q. B. D. 460 ; 17 L. .1. Q. B. 271 ; 11 
L.T. O. S.221; 12Jur. 745; 116E. U. 940. 

606. Newspaper editor — ^Authority implied from 
resoiution at meeting at which he was appointed.] — 
Where at a meeting held at B. resolutions were 
passed for the purpose of continuing publication of 
a certain newspaper, some of the resolutions being 
that J. should be appointed editor, a person 
found to undertake the printing & publisliing, & 
that the B. committee, or some members thereof & 
members of some other committee, should give a 
guarantee to the publisher against loss to the extent 
of £300, & no guarantee had been given : — Held : 
(1) the persons present at such meeting gave ,1. 
authority to employ a printer publisher ; (2 ) they 
were Uablc for work done by him until such guaran- 
tee was given. — Waterlow v. Cotton (1854), 2 
W. R. 502. 

607. Parish ollloers paying interest on vestry 
debt — ^Authority from form of document of debt.] — 

A parish vestry having resolved to borrow money 
for the purpose of building almshouses, the money 
was in 1830 advanced by pltf. upon the security of 
a promissory note payable to him, or bearer, on 
demand, with interest, & signed by defts. thus : — 
“ J. H., Churchwarden, J. E., overseer, or others for 
the time being.” The interest had been regularly 
paid by the overseers for the time being up to 1847, 
out defts. had never paid the interest, or in express 
terms authorised the parish officers to pay it for 
them. The defts. having pleaded Stat. Ijimi- 
tations to an action on the note ; — Held : it was a 
question for the jury whether by the form of the 
note defts. had not constituted the parish ofiicers 
for the time being their agents for the payment of 
interest, so as to take the case out of the stat. — 
Jones v. Hughes & Evans (1850), 5 Exch. 104 ; 
19 L. J. Ex. 200 ; 155 E. R. 45. 

608. Stockbroker — ^Authority to buy on certain 
market conditions.] — Deft, gave pltf. the following 
order : — ” You may buy 600 Mexican Rails at 
102-103, 104-105, provided a recovery from the 
severe fall is pretty certain ; but if Mexicans are 
going lower do not buy at present.” Pltf. having 
purchased the shares : — Held : ( 1 ) deft. *s order was 
not an authority to buy in a falling market ; (2 ) as 
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the market was falling, pltf. could not recover the | 
price paid for same. — T allentire v, Ayre (1884), 

1 T. L. R. 143, C. A. 

See, furtker, Stock Exchange. 

609. Wife — Carrying on business during hus- 
band’s imprisonment.] — ^A wife carried on business 
on her own account during the imprisonment of her 
Imsband, & he returned to live with her after his 
discharge. On motion for a new trial, after a 
verdict against iiini : — Held : he was liable for 
articles furnished in this business, with his know- 
ledge, after Ids return, though the invoices <te ro- 
ceij)ts were in the name of the wife, & she was rated 
to & ])aid the ])oor & i)aving rates. — I^etty v. 
Anderson (1825), 3 Bing. 170 ; 2 (\ & V. 38 ; 10 
Moore, 0. 1*. 577 ; 3 L. .1. O. S. C. W 228; 130 
E. K. 470. I 


SuH-SEcT. 12.-- Authority to Pledge Credit, j 
A. In General. • 

I 

610. Agent — Authority to collect rent & keep 
houses in repair.] — Deft.’s agent, to whom the collec- 
tion of rent & keejdng of houses, among them pltf.’s 
house, in repair, was intrusted by deft., the landlord 
thereof, had ordered sewerage work to be done, & 
had authorised pltf. to pay for beer to the workmen, 
promising that the amount so paid should bo 
deducted out of the rent. No rent was duo at the 
time of the authority thus given. Pltf. had paid 
for the beer. In an action for wrongful distress, on 
the ground that the promised allowance had not 
been made: — Held: (1) the agent had no autho- 
rity to borrow money, or to get others to pay for 


beer ; (2 ) it might have been different if there had 
been any rent due. — Crooke v . Wilson (1844), 4 
L. T. O. S. 08. 

011 . General authority to act on behalf of 

principal.] — Deft.’s agent, having general authority 
to act on behalf of deft., instructed pltf. (but with- 
out any written retainer) to commence an action on 
behalf of deft., which resulted in judgment by con- 
sent against deft. In an action against deft, for 
the costs : — Held : pltf. entitled to recover. — IMay 
V. Sherwin (1883), 27 Sol. .To. 278, C. A. 

612. Agent for foreign principal — Authority as 
such.] — Where an agent in England contracts on 
behalf of a foreign princijial he is presumed to con- 
tract personally unless a contrary intention plainly 
appears from evidence contained in the document- 
itself or in the surrounding circumstances. If there 
is no such evidence the presumption prevails that 
the agent has no authority to pledge the credit of 
the foreign principal in such way as to establish 
privity between such principal & the other party, A 
that he is personally liable on the contract. — 
Uarper & Sons v. Keller, Bryant & Co., Ltd. 
(1915), 84 L. J. K. B. 1096: 113 L. T. 175; 31 
T. L. H. 284; 13 Asp. M. L. C. 98 ; 20 Com. Gas. 
291. 

Aniudnliofis : — Consd. Mc‘r(;tT r. Wriurht, Graham (1917). 

T. \j. il. :il3 ; Miller, Gibb r. .Smith & Tyrcr, [1917] 

K. B. 111. C. A. 

See, further. Part X., Sc^cl. 1 , Sub-sect. 4, post 

613 Co-adventurers In building speculation.] — 
An agreement between B. & d(3ft., after reciting 
an agreement between B. & E., by which B. was to 
erect six houses on the land of E., & E. was to 
grant a lease of same to B. when completed, also an 
agreement between B. & deft., by which deft, was 
to advance necessary funds, &; B. deft, were to 
be jointly interested in the houses on terms therein - 


PART V. SECT. 8, SUB-SECT. 12.— A. 

n. Jaent — Authority to drive — Oh' 
taming horse.] — Deft, employed It. to 
drive iuthoiw into tlie count ry. 

Gne of tJio borw's wua Injured & It. 
obtained a boivo from jilif., Kivinjr a 
memorandum that 8149 bo paid 

f<ir it JleUl : deft, not liable for the 
jirice of tlie home.- — I j’Hiiiondp’.llf. r. 
Tafi' (1909), 10 W. L. It. ;198.— CAN. 

Ordering goods.] — A 

wa^rjronor, without, boimr authoriHCd liy 
IdH oinployor, ordered out«, etc., for bin 
eiuidoyor’B liorncNs Held : the fact 
tliat these MToodH wore Hupplied to the 
wafjsjrolu'r for liiH employer’H Iioi-hoh did 
not make the employer liable for the 
price. ]yright v. (Jlgn* 11902J 1 K. B. 
745, folld. — B auv S:. Go. v. Bkyant 
(1000), 20 N. Z. L. It. 2:t2.- N.Z. 

p. Express authority to jtre- 

parc leosc — Ordering building work .] — 
An oxproHS authority to an asimt to 
prepare a Iooho of a farm dees not M:lve 
lilm authority to pledge biw principjil’H 
eivdit for the building of a bam or re- 
pairing the hoiiHO.—DurroN M'all 
J jiTMUKii (U). r. Fkrouson (1915), ;U 
\V. L. It. 812; 2.1 D. L. It. 100.— CAN. 

q. JS(H>k'keeper — Authority as such- ~ 
Pagnvent for medical seri’ices to injured 
employee.] ™-UuYt’. Bkady, infra.— CAN. 

r. Foreman — Holding out.] — A con- 
tractor emT)loyod A., a person in in- 
solvent olrcmnstonces, to execute a 
portion of tho work contracted for, & 
supplied 1dm with materials for so 
doing. Ho took no stops to pmvent 
A. from being oonsldored his foreman, 
with po^^*or to order materials, & a 
tielief to that effect liocame current in 
tho district. A. having absconded 
without paying for certain furnishings 
made by pursuer for tho work at uddeh 
A. wTis engaged, pursuer sued tho con- 
tractor for his account: — Held: de- 


fender had so oe.ted as to in<mr liability 
for pursuer’s account. — Smith v. Scjoit 
& Best (1881), 18 Se. L. 11. 855.— 

SCOT. 

s. Manager of hank- — Auditor ily as 
such — Employing architect .] — ^The autho- 
rity of a i>ranch-manag<T of a l)ank 
does not iucludo tho employment of 
an ar<!hitect to make plans for a new 
otllco building. — W oodman v. Home 
Bank (1915), 33 W. L. K. 917.— 
CAN. 

t. Manager of business — Authority 
as such.] — Deft.’s son, L., carried on 
a meat buHiucss in the firm name of 
L. & Co,, & pllfs. supplied gooi s to 
him for tliat business. Deft., the 
primdpal creditor of L., employed 

to manage th(» business. 8. repri«onted 
to pltfs., tliat deft, would bo rt^ponsiblo 
for futum goods supplied for tho busi- 
ness, & tliat he, S., would seo idtfs. 
paid, & he thou ordered more goods, 
whiedi pltfs. supplied. They charged 
those goods to Ij. & Go., & not to deft. : 
— Held : tho facts did not warrant the 
infci-ence tliat H. had any autliority to 
order goods from pltfs. on doft.’s credit. 
- GOUDON t\ liKARY (1908), 7 W. L. B. 
533 ; 17 Mon. li. II. 383.- CAN. 

u. Payment for medical 

sennees to injured emjdofyee..] — Deft, 
carried on a business managed by A., 
there being also a bookkeeper, B., at 
the mill. A workman in deft.’s employ 
at the mill having been injured, A. & B. 
employed pltf., a surgeon, to attend 
lilm : — Jldd : such engagement was 
beyond sooiie of their dutii^ us agents, 
& deft, was not bound by it. — Guv i\ 
Brady (1885), 24 N. B. II. 663.— 
CAN. 

V. .] — In an aotion 

brought to recover comi^ensation from 
doft. CO. for surgical attendance ren- 
dered by pltf. at request of dofts.’ 
general manager to an employee. 


injured whilst in dofts.’ works 
Held: the manager liad implied autho- 
rity to employ a physician in the cir- 
cumstances. — InCDWKI.L V. Ghaulottk- 
'I’owN Lifurr & Power Co. (1913). 
13 E. L. B. 225.— CAN. 

w. Manager of mine — Authority us 
such.] — The manager of derts.’ mine 
ordtn'od from pltf. material for the con- 
struction of a tK)ardmg -house for the 
accommodation of mcm employed in 
connection with the mine : — Held : 
(1) tho erection of the boarding-house 
apiwaring necessary for tho efficient 
operation of the mine, the manager had 
authority to hind dofts. ; (2) tho 

burden w'us on pltf. to show authority 
on the part of the manager to pledge 
tho ci'Odit of dofts. for material supplied 
to a third person, such powei* not being 
within apparent scope of his authority. 
— Miller r. Cochran Hill Golt> 
Mining Co. (1890), 29 N. S. H. 304.— 
CAN. 

X. l‘rovincial Secretary of Oovern- 
meat — Assent of colleagues, but no autho- 
rity by Order in (^ouwil.] — The I'rovin- 
cial Secretary of Qucliec, with the assent 
of his colleagues, hut not being autho- 
rised by Order in Coimcil, wrote to D. 
saying that tlie (>ovt. u'as going to 
vote a sum for certain work with which 
D. would bo intrusted, & that the 
money would bo paid to any liearer of 
the letter to whom D. indorsed it ; — 
Held : the Provincdal Secretary hod no 
power to bind tho (Yown, & the letter 
was no contracjt bet\veen D. & tho 
Govt. — Jacqites Cartier Bank r. 
R.. 25 S. C. H. 84.— CAN. 

y. Public agent — Authority as swrA.l 
— A GoA't. officer as such has no autho- 
rity to pledge the Govt, credit. — Secre- 
TAiiY or State for India v . Sulemanjt 
Moo^agi (1912), I. L. H. 26 Bom. 801. 
— IND. 
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after mentioiied) went on to provide that B. was to 
continue the erection of the houses, & purchase 
materials, etc., for the purpose, & give the whole of 
his time thereto ; that deft, should from time to 
time provide the necessary moneys ; that as soon 
as B., under his agreement with B., should become 
entitled to the lease of the houses, he should pro- 
cure the leases to be granted to deft., but B. Sc deft, 
should be deemed in equity tenants in common of 
the premises ; that when the leases in question 
should be obtained the premises comprised in them 
should be let or sold, & the proceeds of such letting 
or sale should be brought into account between 
B. Sc deft. ; that deft, in such account should be 
credited with all moneys advanced) & if B. should 
use any of the materials, etc., purchased for the 
purposes of the agreement for any other purpose, 
he should in such account be debited with same ; 
that the account should from time to time be 
balanced & the balance of profit or loss there 
appearing should be equally divided between B. 
Sc deft. ; that B. should draw 40a. per week for his 
personal requirements, Sc be debited in the account 
when the houses should be finished, & the residue 
of material^, etc., should be deemed the joint 
property of B. Sc deft. ; that an account should be 
opened at the bank in the joint names of B. & deft., 
on which either party might draw for purposes of 
the agreement. B. purchased materiel, etc., for 
the houses in question on credit. In an action 
for the price of same, Brett, J. ruled that the above 
agreement did not make B. Sc deft, such partners 
in the erection of the houses as to authorise B., 
without more. Sc did not otherwise authorise B., 
to pledge deft.’s credit for the materials, etc., thus 
purchased. On a bill of exceptions to the above 
ruling: — Held: (1) the direction was wrong; 
(2) the agreement did authorise B. to pledge deft.’s 
credit for the price of the materials, etc., in ques- 
tion. — Noakes V, Barlow (1872), 26 L. T. 130 ; 20 
W. R. 388, Ex. Oh. 

614. Co-adventurers in mining company.] — The 

members of a mining co. have authority by law, in 
absence of proof of a more limited authority, to 
bind each other on dealings of credit for the purpose 
of working the mines, if that appears to be neces- 
sary or usual in the manageruent of mines. — 
Tredwen V . Bourne (1840), 6 M. & W. 401 ; 9 
L. J. Bx.290 ; 4jur. 747 ; 151 E. K. 493. 

Annotaticnis : — Consd. Bamott v. Lambert (1816), 15 M. & W. 
489 ; RiokottB v. Bennett (1847), 4 C. B. 686. There in 
notliiiiK in Tredwen v. Z?o«r 7 ictliut iHineonKistent with the 
proposition that tlio defrree of authority is to be jndjred l>y 
the nature of the concern & tlie rnod<* in which it lias 
been carried on (Wtijjk, (5..f.). Expld. Re Bradbury, Exv- 
Emery (1854), 4 Do Q. M. & G. 901. Apld. Forbes v. 
Marshall (1855), 3 W. K. 480. Refd. Re German MiiilnK 
(Jo. (1864), 2 Eq. Rep. 983 ; Peel v. Thomas (1855), 3 
C. L. R. 397. 

616. Commercial traveller — Custom.] — There is 
no general custom authorising a commercial 
traveller to bind his principal by contracts for 
vehicles on credit, & a traveller has no implied 
authority so to pledge his principaPs credit, espe- 
cially where there is an express agreement by the 
traveller to pay his own expenses, — Johnston v, 
Reading (1893), 9 T. L. R. 200, D. C. 

616. Commission merchant — ^Authority to pur- 
chase goods on Joint account with forei^ principal.] 
— There is a presumption that a foreign principal 
does not give the En^ish commission merchant any 
authority to pledge his credit to those from whom 
the commission merchant buys on his account 
H. F. & Co. were merchants in London, Sc deft 
was a partner in the firm of H. B. & Co., carrying 
on bus^ess at Rangoon. Goods were supplied by 
pltf. to H. F. Co., on their order given in conse- 
uence of an arrangement between the two firms, as 
isdosed in letters, that H. F. & Co. should pur- 

J. — VOL. I. 


chase ” & send out goods on “ the joint account ” of 
the two firms, 2 per cent, to be charged on the 
invoice by the London firm, Sc 6 per cent, by the 
Rangoon firm, including guarantee. I^ltf. had no 
Imowledge of deft., or that the Rangoon firm were 
in any way interested in the transaction, until 
after the goods were supplied : — Held : deft, was 
not, as an undisclosed principal, a party to the 
contract under which the goods were supplied by 
pltf., for, on the true construction of the correspon- 
dence, the Rangoon firm did not give authority to 
the London firm to establish privity of contract Sc 
pledge their credit with the English suppliers of 
the goods. — H utton r. Bullock C1874h L. R. 
9Q.B.672; 30 L. T. 048 ; 22 W. R. 966, Ex. Ch. 

Annotaliona : — Distd. Maspons r. Mildred, Goyeneohe (1882), 

47 L. T. 318, C. A. Reid. Robinson r. Mollett (1876), 

L. R. 7 H. L. 802 ; Miller, Gibb r. Smith & Tyror, 11917J 

2 K. B. 141, C. A. 

See^ further^ Part X., Sect. 1, Sub-sect. 4, poaL 

617. Company promoter — Holding out.}~Deft., 
chairman of the directors of a proposed co., signed 
with his initials a prospectus which was approved 
by the directors, & resolutions that the prospectus 
should be printed were passed Sc signed by deft. 
W., who was not a director or officer of the co., 
took the prospectus to pltf., Sc ordered him to 
print it, stating he had authority to give the order, 
& pointing out the initials of deft. The resolutions 
were not shown to pltf., but copies of the pros- 
pectus, when i)rinted, were delivered at the offices 
of the proposed co.. Sc deft, saw them in use there ; 
it was proved that some of them were circulated 
by deft. There was an arrangement between the 
directors Sc W. that he should pay all preliminary 
expenses, but this was not communicated to pltf. : 
— Held : this was evidence for the jury that deft, had 
given express or implied authority to pledge his 
credit for the price of the printing. — Riley v. 
Packington (Pakington) (1»67), L. R. 2 0. P. 
630 ; 30 L. J. 0. P. 204 ; 10 L. T. 382 ; 15 W. R. 
746. 

618. Manager of f6te— Authority from appoint- 
ment as such by stewards.] — On a programme for a 
jubilee f6te the names of two of defts. appeared as 
stewards. Sc the name of P. as “ general manager.” 
P. ordered tents Sc flags from pltf. for use at the 
ffite. On the programme was a statement that the 
stewards reserved the right of altering the pro- 
gramme, that five should form a quorum, Sc tents 
would be provided. At the ffite defts. took an 
active part. Pltf. sent in his bill ^o the stewards. 
The stewards stated that everyone providing 
things for the fete would be paid : — Held : ( 1 ) there 
was evidence on which the cty. ct. judge might find 
that P. was authorised to pledge the credit of defts. 
for the tents; (2) they were liable. 

There is a broad distinction between acting 
stewards, such as those mentioned. Sc provisional 
committeemen, who only lend their names (Wills, 
J.). — Pilot v. Graze (1888), 62 J. P. 311 ; 4 
T. L. R. 453. 

619. Manager of ship — ^Appointment as agent.] — 

In an action for repairs to a ship ordered by a 
manager, the owner is liable if he has in fact made 
the manager his agent, although he has never held 
him out as his agent. — T yneside Engine Works 
C o. V. Goldsmith, No. 308, ante. 

620. Matron of hospital — ^Authority as such.] — 
Where the matron of a hospital orders meat for the 
use of the hospital, it is to be inferred that in so 
doing she acted under the direction of the managin 
committee, Sc the managing committee intended to 
bind itself for payment. — R eal Sc Personal Ad- 
vance Co. V. Phalbmpin (1893), 9 T. L. R. 669, 
C. A. 

621. Mercantile correspondent of foreign house— 
Usage.] — ^A merchant in England, correspondent of 

A A 
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a foreign house, is not, by mercantile ueage^ 
authorised on that ground only to pledge the 
credit of the foreign house for goods bought by 
him on their account in England. 

A. & Oo., American merchants, were indebted to 
B. A; Oo., of Paris, & 0. & Co., of London, A being 

g rossed for payment by B. & Co., remitted funds to 
L & Oo., who paid & overpaid them, with a direc- 
tion to remit the balance te B. & Oo. in Paris. In 
order so to do, 0. & Oo. bought in London, in the 
ordinary course of business, a bill on Paris, drawn by 
D. & Co. to the order of 0. & Co., to be remitted at 
once to Paris, but to be paid for by C. & Co. on the 
next foreign post-day. The bill was so remitted, 
but before the next foreign post-day C. & Co. 
failed, & thereupon B. & Co. refused to pay the bill. 
B. & Co. were afterwards paid by A. & Co. in full. 
In an action by B. & Co. on behalf of A. & Co. 
against D. & Co. on the bill ; — Held : pltfs. were 
entitled to recover ; for if the action were to be 
considered personally theirs, they were holders for 
Value of the bill ; & if not theirs, but really the 
action of A. & Co., C. & Co. were only correspon- 
dents of A. & Co. to remit the bill, & not their 
agents to pledge their credit for the price of the bill. 
-^Poirier v. Morris (1853), 2 E. & B. 89 ; 22 L. J. 
Q. B. 313 ; 17 Jur. 1110 ; 1 W. B. 349 ; 1 0. L. B . 
429 ; 118E.B.702. 

Fop full anna., ace PiLm of ExfuiANOi:, Piiomiksory 
Notes & Nkooi’iaiilk Instruments. 

8ee^ further^ Part X., Sect. 1, Sub-sect. 4, post 
622. Part-owner of ship — ^Authority as such.] — 
A part-owner of a ship has no general authority to 
bind his co-owners for rei)airs. It is a question of 
fact whether a part-owner has given another part- 
owner authority expressly or impliedly to pledge 
liis credit for repairs. A part-owner docs not re- 
quire to give express notice that he will not be 
liable for repairs ordered by another part-owner in 
order to exonerate himself from liability. — Brodie 
e. Howard (1855), 17 C. B. 109 ; 25 L. J. C. P. 57 ; 
2« L. T. O. S. 91 ; 1 Jur. N. S. 1209 ; 4 W. B. 44; 
139 E. B. 1010. 

Annolaiicms Refd. Wliitwoll v. I’orrin (1858). 4 G. B. N. S. 
412. Mentd. Barker v. HigUlcy (1803), 11 W. R. 968. 

628. Railway manager — General powers — Pay- 
ment for medical services to injured employee.] — 

The general manager of a ry. co. has, as mcidental 


to hia employment, authority to bind the co. to pay 
for surgical attendance bestowed at his request on a 
servant of the co. injured by an accident on their 
ry. — ^W alker V. Great Western By. Co. (1867), 
L. B. 2 Exch. 228 ; 36 L. J Ex. 123 ; 16 L. T. 
327 ; 15 W. B. 769. 

AnnoiMions : — Consd. Langan r. O. W. Ry. Co. (1873), 30 
L. T. 173, Ex. Oh. 

624. Railway police inspector — Authority as 
such — Supplies for injured in accident.] — Certain 
persons injured by a coUisiou on defts.* ry. lino 
were carried into pltf.*s inn, i)artly by the help of 
the station-master. A., a sub-inspector of ry. 
police for the district, whose duty it was to attend 
on the spot where an accident occurred, being at 
such place & tune the superior of all station-mas- 
ters & other servants of the ry. co., ordered some 
brandy to be given to one of the injured persons, &; 
in reply to a question of pltf.’s as to who would pav 
for the maintenance of the injured persona, replied, 
“ Don’t trouble yourself about that ; we’U see that 
all is right.” I’ltf. having brought an action 
against the ry. co. for board, lodging, necessaries, 
& goods supplied to the injured persons : — Held : 
there was sufficient evidence to go to the jury in 
support of plif.’s claim, & to prove the authority of 
A. to pledge the credit of the co. for board, etc., 
supplied to the persons injured (the question of 
quantum not being raised). — L angan v. Great 
We.^tern By. Co. (1873), 30 L. T. 173, Ex. Ch. 

625. Railway servant — Authority as such.]— It is 
not within the implied authority of a ry. guard, 
station-master, or other servant of a ry. co. to bind 
the co. by contracts for surgical attendance on in- 
jured passengers ; & the co. is not liable for such 
attendance without evidence of express authority 
to employ the surgeon. — Cox v, Midiand Coun- 
ties By. Co. (1849), 3 Exch. 268 ; 5 By. & Can. 
Cas. 583; 18 L. J. Ex. 65 ; 12 L. T. O. 8. 403 ; 13 
Jur. 65 ; 12 J. P. Jo. 820 ; 154 E. B. 884. 

Annoiatiom : — CoDSd. Cope v. Thames Haven Book & Ry» 
Co. (1849), 3 Exch. 841 : Cort v. Amborgate, Nottingham, 
etc., Ry. Co. (1851), 17 Q. B. 127. Bxpld. Walker tJ. 
G. W. Ry. Co. (18(i7), L. R. 2 Exch. 228. Distd. Langaii 
V. G. W. Ry. Co. (1872), 26 L. T. 577. Consd. & Folld. 
Houghton r. Pilkington, 119121 3 K. B. 308. 

626. Servant — ^Authority to carry on business in 
firm name.] — C., a butter dealer near M., had got 8., 
his paid servant, to take a warehouse there, & start 
a business under the name & ffmi of “ 8. & Co.,” as 
” merchants.” Goods were supplied there, on the 


s. Hailwav inspector of work — Avtho- 
riiy as such — Ordering goods.] — 
Pltf„ acting under a \vritt/cn contract 
(or the delivery of Htono for the piers 
of a bridge which defts. %vero building 
on their line of railway, delivered the 
amount, & was paid by doft«. therefor, 
as well as for an additional quantity 
& some sand subsequently ordeit^d by 
the Inspoolor. The inspector then 
ordered pltf. to deliver some more 
Htono &; sand. On observing, however, 
that defte. had stopped work on the 
bridge, pltf. ocaeed delivering. He 
was paid for wliat had l)Oon dolivei*od 
up to that time. On the work being 
ronowod, & on being ordered by the 
4nBpeotor to oonlinue delivering, he ' 
delivered further stone & sand. Defts. 
then refustHl to pay for tlio latter 
delivery : — Held : there was suflleient 
ovldonoo of a\ithority on the part of 
the inspector to bind defts. — OqiitmN 
v. CRKPrr Valiacy Ry. C^o. (1875), 25 
<J. P. 275.— 6AN. 

625 i. TtaUway servant — Authority as 
(nieh — Payment far medical service ^.] — 
Where a person has been injured by a 
railway aooident, the highest ojQfloial of 
tho 00 . on the ground has authority to 
hind tho oo. for tho cost of such medical 
servioos & attendauoe as may bo im> 
mediately requisite. — Gaudrkau v. 


Canada Atlantic Ry. Co. (1903), Q. 11. 
24 S. C. 337.— CAN. 

625 ii. AtithorUy to employ dmUyr 

for one visit only — Subsequent visits .] — A 
station-master employed for a servant 
of the co. injured on the railway a 
doctor, who attended him for a long 
timo. A rule of the oo. gave the co.’s 
otfleers express authority to employ a 
doctor for a first visit only & provided 
that station agents would be responsible 
for making the doctor acquainted with 
this regulation : — Held : the oo. not 
liable for foes after the Awt visit, & 
even if tho doctor were not made aware 
of the rule ho could not imply an 
authority of the agent to employ him. — 
Montgobiery V. N. B. Ry. Co. (1878), 

5 R. 796 ; 16 Sc. L. R. 657.— SCOT. 

a. Banchman's servant — Authority as 
such.] — Pltf. olaimed 6163 for pastmrago 
of deft. *8 cattle on an agreement made by 
S. in the Ifirod employ of deft., a ranch- 
man : — Held ; deft, bound by the act of 
S. in arranging for the pasturage of his 
cattle, S. having acted In a reasonable 

6 proper manner & In ncoordanoo w'ith 
bis instructions. — Campbbxl v. Nkwbolt 
(1914), 28 W. L. R. 784; 20 D. L. R. 897. 
—CAN. 

b. Salesman — Authority as such,] — 
In an action by A. against B. to com- 


pel him to fulfil a written obligation 
l)caring to Iks signed by C., a salesman, 
as follows : “ I hold at tho credit of A., 
& will deliver to his order on demand, 
7 50 tons of pig-iron, (signed) for B., (;., ” 
pursuer averred that lie liad lent 
money to D. on the security of this 
obligation, that C. was defender’s 
manager, & was in tho practice of 
granting such obligations in tho name 
of B., for the purpose of onabli^ D. to 
raise funds: — Held: C.’s authority 
could not extend to an obligation of 
this kind ex fade gratuitous unlesn 
there were (1) special assent by B., &: 
(2) specific explanation as to how the 
obligation was entered into. — Hamilton 
V. Dixon (1873), 11 Sc. L. R. 39: 
1 R. (Ct. of Sees.) 72.— SCOT. 

0 . Tenant — Authority to have repairs 
ejrecuied.] — Sut.te dit Vadtsboncckur & 
Bell (1878), 8 R. L . 536, Q. B. 1878.— 

CAN. 

d. Trav€Ui7ig agent— Authority to solicit 
custom.] — A travelling agent, employed 
by a life assurance society to solicit 
applications for policies of assurance on 
its liohalf has no implied authority to 
pledge tho cAsdit of the society for 
travelling expenses, e.g,, horse -hire. — 
National Mutual Life Assocn. of 
Australia r. Angelo (1912), 14 W. A. R 
52. — AUS. 



Part V. — Authority of thf, Aoent. 


855 


orders of S., by pltfa, luerchanis at L., who knew 
nothing of C. In an action by pltfs., 0. said he had 
no parfiiership with S., & S. had no authority from 
him except to sell, & not to buy : — Held : though 
not partners, C. & S. were jointly liable ; S. as 
holding himself out as a partner, & O. as real prin- 
cipal. — K ibkwood V. Cheei’ham (1802), 2 F. &; F. 
708 ; 10 W. R. 070. 

627. Servant depositing master’s goods for repair 
— No special instructions.] — Where a servant takes 
a chaise to a coachbuilder, who is unknown to the 
master, & never employed by him, the coachbuilder 
cannot hold the chaise by virtue of his lien for ^vork 
done on it. 

Unless the master has been in the habit of em- 
ploying the tradesman in the way of his trade, it 
shall not be in the power of the servant to bind him 
to contracts of which he has no knowledge, nor to 
which he gave his assent (Lord Ellenborougii, 
C.J.). — Hiscox V. Greenwood (1802), 4 Esp. 174. 

628. Servant ordering goods — Not contracting in 
own name.] — If a man sends his servant to a draper 
to buy cloth, & he buys cloth for the master, & does 
not make the contract in his own name, the master 
will be liable &; not the servant (Richardson, 
C.D.—Anon. (1031), Litt. 374; Het. 108; 124 
E. R. 291, 427. 

629. Accustomed to buy on credit.] — Whore 

a servant usually buys for his master upon credit 
A takes up things in his master’s name, but for his 
uwm use, the master is liable. — Boulton v- Auls- 
DKN (1097), Holt, K. B. 041 ; 3 Salk. 234 ; 91 E. R 
797. 

630. Accustomed to buy for ready money.] 

— When the master of a family is in the habit of 
paying ready money for articles furnished in certain 
quantities to them, if the tradesmen suffer other 
goods of the same sort to bo delivered, without in- 
forming the master or satisfying himself they were 
for his use, when in fact they were not, the master 
shall not bo liable. — ^P earce v, Rogers (1800), 3 
Esp. 214. 

031. Money given at same time as authority 

to buy.] — If 1 give my servant money I shall not 
answer for what he buyeth on trust, but if I send 
sometimes on trust, or pay scores, I shall answer 
(Weld, J.). — Soutiiby (Southy) v. Wiseman 
(1(576), 3 Kob. 625, 030 ; 84 E. R. 917, 920. 

632. .] — Where a master delivers 

money to his servant to provide victuals, the master 
is liable if the servant does not pay, if the victuals 
come to his own use, unless he has forbidden the 
tradesman to give goods to the servant without 
]>ayment. — Dowckray’s Case (1023), 1 Brownl. 
04 ; 123 E. R. 607. 

633. .] — If a man sends his servant 

with ready money to buy meat & the servant buys 
on credit, the master is not chargeable unless the 
servant generally buys for the master on credit & 
credit is given to the master. — Anon. (1690), Show. 
95 ; Holt, K. B. 041 ; suh nom. Aishcombe v, 
Spelholmb Hundred, Holt, K. B. 400 ; 90 E. R. 
1163, 1264. 

034. — .] — When a master gives his ser- 
vant money wherewith to bUy goods, but the ser- 
vant converts the money to his own use & buys 
goods on credit, the master is only liable it the 
goods come to his use. — Boulton v. Arlsden, 
No. 629, ante- 

636. .] — If, when a master gives his 

servant money to buy meat for the use of the 
family, the servant, instead of paying ready money, 
orders the meat on credit & embezzles the money, 
the master is not liable.— Stubbing v. Heintz 
(1791), Peake, 66. 

636. .] — The master is discharged from 

payment of debts contracted by his servant where 
he gives the servant money beforehand to pay for 


goods & the servant embezzles the money ; it is 
otherwise if ho authorises the servant to take up 
goods, & gives him money to pay. — Rusby v. 
Scarlett (1803), 5 Esp. 70. 

037. Payment by master on previous in- 

stances*] — Where the master has once paid for 
goods delivered to the servant on trust, the trades- 
man may trust him after. — Hazard v. Treadwell 
(1722), 1 Stra. 500 ; 93 E. R. 665. 

Annotation : — Apid. Summers v. Solomon (1857), 20 L. J 

Q. B. 301. 

638. .] — ^A master is not responsible 

for liquors ordered by his butler in the name of tlie 
master but without his authority, unless he has on 
former occasions paid for goods ordered by him, or 
there is some other evidence to show the butler had 
authority for what he did. — Maunder r. Conyers 
(1817), 2 Stark. 281. 

639. Servant under contract to supply 

master.] — Where articles are furnished to the use 
of a master, though the servant was by agreement 
to provide them, the master is liable to the trades- 
man who furnished them. — Precious v, Abel 
(1795), 1 Esp. 350. 

Annotation : — Distd. Wright r. Glyii, [1002] 1 K. B. 745, 

C. A. Precious v. Abel iinist l)o lakou to have boon 

decided on Bpinsial facts. 

640. .l—If the coachman of a party 

go in his master’s livery & hire horses, which his 
master uses, the master will bo bound to pay for 
the hire of the horses, though ho has agreed with 
the coachman that he will pay him a largo salary to 
provide horses, unless tlie lender of the horses had 
some notice that the coachman hired them on his 
own account, not for his master. — K iimell v. 
Sampayo (1824), 1 C. & P. 254. 

J n notations : - Distd. Wrifcht r. Qlyn (1902), 71 L. J. K. B. 

497, O. A. Mentd. Bra/.ior v. Camp (189 i), C3 L. J . Q. B. 

257, C. A. 

641. ,] — Deft, employed a coachman 

under an arrangement whereby the coachman was 
to be paid a weekly sum including tlio cost of 
foraging deft.*s horses. The coachman ordered 
forage for deft.’s horses from pltf. without men- 
tioning the arrangement, pltf. supplied forage 
for several months, giving credit to deft. Deft, 
duly paid the agreed weekly sums to his coaclmian, 
&, did not know from whom he ordered forage : — 
Held : (1) the mere relation of master & coachman 
did not of itself involve as a matter of law ostensible 
authority on the coaclmian’s part to pledge the 
master’s credit for forage supplied for his horses ; 
(2 ) there was no evidence of a holding out by deft, 
of liis coachman as having such authority. — 
Wright v. Glyn, [1902] 1 K. B. 745 ; 71 L. J . K. B. 
497 ; 80 L. T. 373 ; 50 W. K. 402 ; 18 T. L. R. 
404, O. A. 

Solicitor — ^Authority of solicitor to pledge client’s 
credit.] — See Solicitors. 

642. Trustee agent for co-trustee — ^Authority to 
buy for business carried on by trust.] — Defts., 
mother & son, as trustees under a will, were joint 
owners of a business which, by trusts of the will, 
was carried on by the mother as agent for the trus- 
tees. The mother employed the son to purchase 
goods for purposes of the business which were pai<l 
for by the son at time of purchase by cheques bear- 
ing the signatures of mother & son as drawers. In 
an action for the price of goods sold & delivered by 
a person who on previous occasions had received 
these cheques in payment ; — Held : there was 
evidence that the son was held out by the mother 
as having authority to pledge (.heir joint credit. 

Where trustees who are carrying on a business 
permit one of their number to go into the market 
& purchase goods required for carrying on the busi- 
ness, the trustee who is armed with authority to 

A a 2 
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Bed’ 3, — Implied authority : Svib-sect, 12, A. & B. (a) 
i,, iL <fc iiu] 

E urchase goods for tho purpose of carrying on 
usiness is also armed with authority to pledge the 
credit of the other trustees for that pu^ose 
(Davby, L.J.) — Brazier v. Camp (1894), 63 L. J. 
Q. B. 257; 9 R. 852, C. A. 


B, Proviaional, Managing^ and other Committees, 
(a) Provisional Committees, 

i. Authority of Committee to pledge Credit of 
individual Members, 

643. General rule.} — In an action against ry. 
provisional committee-men, under contracts 
entered into by the committee ; — Held : to render 
defts. liable, it was necessary to prove not only that 
they were members of the committee, but that they 
knew it to be still in operation, & that the expenses 
incurred were reasonable & usual. — Barrett v. 
Blunt (1846), 2 Oar. & Kir. 271. .... 

044, The bare fact of a consent to join 

a provisional committee is evidence to go to the 
jury of authority given to the rest of the committee 
bo pledge deft.’s credit.— Cooper v. Lamb (1846), 
H L. T. O. S. 278. ^ . 

045, ,] — In an action by the solr. of an 

Intended co. for preparing its co-partnership deed, 
a person inav be liable without being one of the 
directors. I'he persons who are directors are 
liable ; other persons may be liable also, if they in- 
terfere in the management hold themselves out as 
persons giving the order ; in such case the question 
will be, whether such persons as were not directors 
so acted as to become employers of the solr. in 
preparing the deed. — Bell v, Francis (1839), 9 

C. & P. 66. ^ ^ ... 

040 , ,] — Ji member of a provisional com- 

mittee of a ry., or other joint-stock co. not com- 
pletely formed but in course of formation, is not 
liable for any acts or expenses not done or autho- 
rised by liim. By consenting to be a provisional 
committee-man he only testifies liis approbation of 
the scheme, & that he will concur in such acts as 
ho may approve of in order to carry it into effect. 
By such consent he does not make himself liable 
to be sued for contribution to expenses he has not 
sanctioned, nor does he thereby give any autho- 
rity to the rest of the committee to bind him by 
their acts. A committee-man is notliable tor the acts 
of his fellows, tho law not implying from his mere 
consent to be a provisional committee-man either 
an authority from him to make contracts by those 
other committee-men, or by the solrs. to the com- 
mittee, or to the solrs. to make contracts on behalf 
of the committee ; but merely a promise to act 
with those others to carry the scheme into effect. 
The publication of the prospectus with his name 
makes no difference. — Zic Wolverhampton, 
Chester & Birkenhead Junction Ry. Co., 
Norris v, Cottle (1850), 2 IL L. C^. 647 ; 6 
Ry. & Can. Cas. 317 ; 15 L. T. O. S. 471, H. L. 
Aniwtalimis Apld. Re Irish West C^oost lly. Co., Car- 

mTS Case (l“ 50). 17 Sim. 103 ; lie Direct lUrrnlagham. 


Oxford, Reading & Brighton Ry. Co., Ex p. Best (1850), 

15 L. T. 0. S. 431 ; Re Diroot Exeter. Plymouth & IlNevon- 

port Ry. Co., Ex p, Besley (1851), 3 Mao. & Q. 287. 

Refd. Hutton v. UpfiU (1860), 2 H. L. Cas. 674 ; Great 

North of England & Yorkshire & Glasgow Union Junction 

Ry. Co., Oarriok’s Case (1851), 17 L. T. O. S. 209. 

047 , Debt incurred before membership.] — 

A member of a committee, formed for the purpose 
of promoting an improvement bill in Parliament, 
is not liable to the solr. of the committee, for work 
done by him for tho committee as such solr., before 
he became a member of tho committee. — ^Bremner 
V. Chamberlayne (1848), 2 Car. & Kir. 560, 

648. S, P. Barker v. Godded (1850), 14 L. T 
O. S. 374. 

649 . £ach liable for his own acts.] — The 

transactions of a body of persons, associated to 
form a co. which ultimately turns out to be 
abortive, are not entire, as in tne case of a partner- 
ship, but are rather a series of transactions affecting 
only the parties severally acting therein, & for 
which tho members of the body are liable piece- 
meal. They are not partners, nor are they agents 
for each other with respect to all matters properly 
done for the formation of the co. Each in law is 
liable only for his own acts, whether express or 
implied. A., B. & C. may be liable to the en- 
gineer ; D., E. & F. to the parliamentary agent ; 
G. & H. to the advertising agent ; & so on. — Be 
Harborouoh & Watlingham Ry. Co. & Wolver- 
hampton, Walsall, Leicester, Peterborough, 
Norwich & Great Yarmouth Junction Ry. Co. 
(1850), 16 L. T. O. 8. 297. 

650. Proper question for jury.] — In an 

action for goods sold delivered against a member 
of the provisional committee of a projected ry. co. 
it is a proper direction to the jury that if deft, 
had held himself out to tho world or to pltf. as 
one of the directors of the proposed co., or know- 
ingly suffered others so to do, & pltf. has given 
credit to him, & if tho goods are such as might 
reasonably be required for purposes of the co., & 
if the person who gave the order had authority so 
to do, pltf. is entitled to a verdict. — Phillips v, 
Collins (1846), 8 L. T. O. S. 116. 

661. ,] — In actions by tradesmen 

against individual members of a provisional or 
mana^ng committee for work done or goods 
supplied to a proposed co., the proper question to 
be decided by Iho jury is, whether deft, either per- 
sonally or by his authorised agent entered into a 
contract with pltf. for the goods or services in 
question. A person by merely becoming a pro- 
visional committee-man incurs no liability ; but 
his consenting to become so may bo important, if 
it be shown that in so doing he know of & autho- 
rised the incurring of expenses necessary to the 
formation of the co, & that the goods & services 
sued for were so necessary, A person by acting on 
a provisional committee may authorise an agent to 
issue orders on his credit, without giving or intend- 
ing to give him any direct authority to that effect ; 
& it is iminatorial whether deft, in acting as he 
did intended to pledge his individual credit or 
whether pltf. knew who were the particular per- 


PART V. SECT. 8, SUB-SECT. 12.— 
B. (a) i. 

643 i. Getteral ruU—J*Uadirm.]—hx an 
action by solrs. employed by tho pro- 
visional oommittoo of a projwted rail- 
way, & whoso omploymont had bwn 
recognised by eevoral members of the 
committee, affainst tho other membow 
of the oommitteo who repudiated all 
oonnootion with tho employment, con- 
olndlng that defenders w'ore oonjxmctiy 
Sc severally liable for the account duo 
to pursuers HeW : no averments hod 
been made relevant to support the con- 
clusions, although it was set ^**1^ 
that all defenders had, without objec- 


tion, allowed their names to bo used & 
sot forth as members of the provisional 
committee ; & olthougli, in regard to 
one defender, it was sot forth that his 
name was xmt on the committee at his 
own request, & that for some time he 
attended meetings & advised & acted 
in favour of tho scheme os freely as any 
other mcmlier of the committee, there 
being no statement, however, of the 
business don© at any of the meetings 
at whioh he was present, or that ho had 
been present at any meeting at which 
the omployxn^t of pursuers was 
authorised. — Campbell v. Laltdeb 
(1862), 15 D. 117; 25 Sc. Jur. 81.-— 
SOOT. 


e40 i. Each liable for his own 

is .] — In an action brought against 
eml>or8 of a provisional committee of 
ic i)rojector8 of a railway, wldch was 
5 vor carried into effect, by tho secre- 
ry & law-agent, for payment of his 
sconnts ; — Held : in order to render a 
unmlttee-man liable, it was not 
lOugh that he acted as such, but 
was necessary to aver & prove a 
iparate & special contract of employ - 
,ont on Ills part, in regard to tho 
cces of business sued for.— -M 'E wan 
CAMPBEI.L (1857), 29 So. Jur. 

12 : 19 D. (H. L.) 12 ; 2 Maoq. 499.— 
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sons forming the committee. A previous autho- 
rity to the agent to contract on his behalf may be 
inferred from the subsequent conduct or admissions 
of deft., but to render him answerable bv reason of 
such admissions they must appear to have been 
made from a consciousness of a legal personal 
liability to pltf . in respect of the particular demand» 
ifc not merely from a desire by paying a proportion 
of the demand to prevent litigation or from a mis- 
conception of the law as to the liability of pro- 
visional committee-men merely as such. If it 
appears that pltf. in supplying goods & performing 
services looked only to the deposits as a fund from 
which payment was to be made, he has no cause of 
action against individual members of the com- 
mittee.-— Bailey V, Macaulay (1849), 18 Q. B. 
815; 19 L. J. Q. B. 73 ; 14 Jur. 80; 116 E. B. 
1475. 

Annotations Dirtd. Patrick v. Poynolds (1857). 1 C. B. I 

N. S. 727. Apld. Pilot v. Craze (1888), 4 T. L. R. 45^1. Reid. 

Re Wolverhampton, Chester & Birkenhead Junction Ry. 

Co„ Norris u. Cottlo (1850), 2 H. L. Cas. G47. 

652. Attendance at meetings — ^Debt incurred 
during period of attendances.] — A member of a 
provisional committee of a joint-stock co. having | 
signed the consent to act, & attended & taken part I 
in the proceedings, is liable for debts incurred by & i 
on behalf of the committee during the period ho 
was a member, but not for contracts made & debts 
incurred previous to his becoming a member 
fclicreof. — ^Barnett v. Burdett (1846), 6 L. T. 
O. S. 326. 

663. .] — In an action by a solr. against 

provisional committee-man upon Ms bill, it ap- 
peared that B. was instructed by the committee, 
at a meeting at wMch deft, was not present, to ' 
write to pltf. for Ms bill, that the bill was received 
by B. at Ms house, & laid before the committee 
more than a month before action brought at a 
meeting attended by deft., when B. w^as instructed 
to write to pltf. asking what deductions he would 
make: — Held: a sufficient delivery of the bill as 
against deft. — Egqington v. Cumberlage (1847), 

1 Exch. 271 ; 5 Ky. & Can. Cas. 113 ; 2 New Pract. 
Cas. 456 ; 16 L. ,T. Ex. 283 ; 10 L. T. O. S. 113 ; 11 
.Tur. 932. 

654. ,] — Deft, had authorised a friend 

to add his name to a provisional committee ; he 
attended several preliminary meetings during the 
period of the insertion of certain advertisements by 
order of other members of the committee. Deft, 
personally gave no orders. The board was formed, 

& deft, became a member of it, but did not attend 
until after the date of the last order in the account 
for wMch the action was brought. Upon these 
facts ; — Held : deft.’s liability was established. — 
Chapman v. Lambert (1847), 8 L. T. O. S. 371. 

656. Debt incurred before period covered — 

Consent to Join given previously.}— It is a question 
for the jury whether the fact of attending a meeting 
of a projected ry. co. in the character of provisional 
committee-man is sufficient evidence of a liability 
for goods ordered & supplied to the co. previous to 
that attendance, there oeing also evidence to show 
that deft, had consented to become a member of 
the committee before the goods were ordered, & 
that the goods were necessary for purposes of the 
co. — ^Warrington v. Lambert (1848), 10 L. T. 

O. S. 414. 

656. Name inserted in prospectus — ^Withdrawal at 
first meeting.] — In an action to charge deft, as a 
provisional committee-man, it appeared that his 


name was inserted in the prospectus, but there was 
no evidence as to the authority by which it was 
placed there ; he had once called a£ the co.’s office 
h asked for a prospectus, but there was no evidence 
that he knew his name was in it ; & on a claim 
being made against him, he had replied that he 
retired from the first meeting of the concern, as to 
wMch meeting there was no evidence: — ffeld: 
pltf. must be non-suited. — P arratt v. Blunt & 
Carnport (1847), 9 L. T. 0. S. 103; 2 Cox, 0. 0. 
242. 

ii. Authority of individual Member to pledge Credit 
of other Members. 

657. General rule.] — One member of a provi- 
sional committee cannot bind another member so 
as to i*cnder him liable for orders he may give. — 
Bailey v. Stevenson (1847), 8 L. T. O. S. 368. 

658. Proper question for jury.] — In an 

action by a surveyor against one of the managing 
commitk^e of a ry. co. for surveying the line, pltf 
was employed by one of the committee, which ap- 
pointment was ratified by a resolution of the com- 
naittce, at which deft, presided : — Held : the ques- 
tion for the jury was whether deft, meant to pledge 
his own personal credit, or merelv the credit of the 
funds of the co. — H iggins v, iIopkins (1848), 3 
Exch. 163 ; 6 Ry. & Can. Cas. 75 ; 18 L. J. Ex. 
113; 12L. T. O. S. 245. 

Annotations : — Dbtd. Bailey v. Macaulay, Bailey v. Pearsou. 
Bailey v. Ilaiuos, Bailey v. Bpacebridge, DawHon v. Hay. 
WilHon V. Holdeu (1849), 13 Q. B. 815. Reid. Coldioott r. 
(Irimths & Lowe (1853), 1 C. L. H. 715; CoUingrldKO r. 
Gladstone (1890), 7 T. L. R. 00, C. A. 

659. S. P. Day r. Rawortii (1847), 9 L. T. 

(). S. 53. 

660. S. P. Parratt v. Coon (1847), 9 L. T. 

O. S. 72. 

661. Admissibility of evidence.] — In an 

action by engineers against a provisional committee 
man, pitfs. having put in evidence the resolutions 
of the committee, at which deft, was present, deft, 
tendered in evidence a resolution made in absence 
of pitfs. to the effect that the committee was not to 
incur any personal liability : — Held : evidence was 
receivable for the purpose of showing that the com- 
mittee-men wore not to bo i)ersonaily responsible, 
that each member was not to have the power of 
binding the rest. — R ennip: v. Cfarke (1850), 

5 Exch. 292 ; 19 L. J. Ex. 278 ; 15 L. T. O. S. 

186 ; 155 E. R. 125. 

Annotation : — Reid. Maddiok v. Marshall (18(M), 12 W. TC. 

087. 

662. Becoming a member — Work started before 
but finished after member Joining.] — In an action 
for work & labour as surveyor against a provisional 
committee-man, pltf. claimed an entire sum of 
£600 for surveying from Sept. 1 to the end of Oct. , 
within which interval deft, joined the scheme : — 
Held: (1) if pltf. had entered into a single & entire 
contract to survey the line before deft, joined the 
CO., deft, was not responsible, though part of the 
work was done after he had joined it ; (2) pltf.’s 
remedy was against the actual contractors. — 
Tootel V, Frewen (1847), 10 L. T. O. S. 269. 

663. S. P. Bayley v. Stevenson (1846), 8 L. T. 

O. S. 92. 

664. S. P. Worth v. Gresham (1846), 7 L. T. 

O. S. 62. 

iii. Auilwriiy of Officers to pledge Credit of Members, 

666. General rule.] — The mere fact of a person 
agreeing to become a member of the provisional 


PART V. SECT. 8, SUB-SECT. 12. — liable for jfoods supplied on the order of i visional diroctora they will not bo liable, 
B. (a) iii. the attorney or Boorctary of the co., & If It represents that the attorney or 

they are not neoessarlly rMiderod liable secretary is not merely to act os such 
665 i. Cfeneral rule .] — The mere fact by allowing their names to appear aa when the co. Is formed, but is already 
Giat persons afcree to become provisional provisional dirootors on the prospectus, appointed to act for such provisional 
dlreotore of a co. does not render them If it merely states that they are pro- directors, they will be liable for such 
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Sect 8. — Imj>lied authority : Sub-sect 12, B, (a) iii., 
(b) i» & it.] 

committee of an intended ry. co. amounts to no 
more than a j)romisc that he will act with other 
persons, appointed or to be appointed, for the pur- 
1)086 of carrying the scheme into effect. 

In an action against a provisional committee- 
man for goods supplied on the order of the co.’s 
solr. : — Held : the Jaw would not imply, from the 
mere fact of his agreeing to be a member of such 
committee, an authority from him to the other 
members of it to make contracts by himself or by 
the solr., nor an authority to the solr. to make them 
on behalf of the committee. 

If the party not only consents to bo a provisional 
committee-man, but authorises his name to be 
inserted & published in a prospectus, which merely 
states the names of the membei's of the provisional 
committee, & nothing more, that fact does not alter 
the liability. If it states the names of an acting or 
managing committee also, it is a question for the 
jury to say whether it means that the latter are to 
take upon themselves the whole management of 
the concern, or that the fonner have constituted the 
latter their agents to manage it on their behalf, in 
which case the former would be liable for the con- 
tracts of the latter. Or, if the solr.’s name were 
mentioned in it, the question for the jury would be 
whether it meant that he was to be employed by 
those of the comTiiittec who acted, or that he was 
already appointed by all whose names were men- 
tioned, as their solr., to do all solr.’s work on their 
behalf ; <fe further, what was the business then 
usually transacted by solrs., in such undertakings, 
on behalf of the co., the same as to the secretary. 
Where there is also evidence that dt;ft<. lias acted 
with relation to the })ropo8ed scheme, it is a ques- 
tion for the jury whether, by Ids consent & acts, he 
has authorised the solr., or secretary, or any mem- 
ber of the conimitteo, to pledge his credit for the 
necessary & ordinary expenses to bo incurred in 
forming such a co. ; <fc if so, whether the work was 
done, & the credit given, on the faith of his being 
liable. — Keynjcll v. Lewis, Wyld v , Hopkins 
(1846), 15 M. & W. 517 ; 4 Ry. & Can. Cas. 351 ; 
16 L. .1. Ex. 25 ; 8 L. T. O. S. 167 ; V) J. T. 775 ; 
10 Jur. 1097 ; 153 E. K. 9.54. 

Annotations ; — Dultd. Symmorids r. Muntz (1846), 8 L. T- 
O. S. 237. Expld. Lowia v. Armbtroiiff (1840), 8 L. T. O. S. 
257. Tho qut'Htiou dotorniiiK’il by llio (it, of Kxcli, in tin- 
cuacB of IleyneU v. Lewis & Wyld v. Hopkins wob tliat 
provisional coinniiUots wero u<»t i)artiic‘r8luPH & that 
such bodit’8 were not so constituted us to entitle oii(M.»r more 
of tholr nuMu hers to pledge tlu* cred i t of t he others ( Pollock, 
(Ml.). PoUd. Frost V. Stanley (1847), 8 L. T. O. S. 451. 
Distd. Parrutt v. Blunt & Comfoot (1847), 2 Cox, <J. C. 
242. Consd. Walliiiprton v. Lambert (1847), i) L. T. O. S. 
171. FoUd. Barker v, 8tead (1847), 3 C. B. 346. Consd. 
Novins V. Henderson (1848), 12 J. P. Jo. 802, Ex. Ch.; 
Bailey v. Macaulay, Bailey v. I’eurson, Bailey v. Haines, 
Bailey v. Brooebrldpro, Dawson v. Hay, Wilson v. Holden 
(1849), 13 Q. B. 815; Jte Wolverhampton , Cheater it 
Birkenhead Junction By. Ck)., Norris v. Cottle (1850), 2 
II. L. Cas. 647, H. L. ; He Direct Exeter, Plymouth & 
Devonport lly. CJo., Tanner’s Case (1852), 5 Do G. & .Sm. 
182. Aswan pointed out in the Jiidiarmentin theCt. of Exch., 
it by no means necessarily follows fi'oin thence t hat the 
parties appolntini? the committee of 3 uanaj?ement 
jrave thein aiitiiorlty to make contracts (Paukku, 
V.-C.). Distd. Maddiok v. Marshall (1864), 12 W. R. 687. 
ReM.^ Banks y. Goode (1846). 7 L. T. O. H. 286 ; Waddy 

8 L. T. o: H. 385 ; Williams v~ Pierotr(i¥4Y),'2' Exch.' 2^ 
Ronnie & Rominktou v, Wynn (1849), 19 L. J. Ex. 2, 
Ex. Ch. ; He Falmouth, Helston & Penzance Ry. Co., 
Ex p. Caarko (1850), 20 L. J. Ch. 14 ; He Direct Exeter. 
Plymouth & Dovonport Ry. Co., Ex p. Roberts (1850), 


2 H. & Tw. 391 ; He Direct Exeter, Plymouth Sc Devon- 
port Ry. Co., Exp. Bosley (1851), 3 Mao. & G. 287 ; ColUng- 
wood V. Berkeley (1863), 15 C. B. N. S. 145 ; Burbldffo u. 
Morris (1865), 13 W. R. 921. 

666. .] — One who merely assent® to his name 

being published in a list of the provisional com- 
mittee of a i)rojected ry. co. does not thereby 
impliedly authorise the secretary or any other 
person to pledge his credit for goods supplied to 
or work done for the co. — Barker v. Stead (1847 ), 
3 0. B. 946 ; 5 Ry. & Can. Cas. 45 ; 16 L. ,T. C. P. 
160 ; 8 L. T. O. S. 390 ; 11 Jur. 90 ; 136 E. R. 
379. 

Annotation; -Beld. Norris r. Cottle (1850), 2 H. L. Cas. 647, 
II. L. 

667. 1\ Sheridan r. Wiiitington (1846), 7 
L. T. O. S. 433. 

668. S. 1\ Webb d. Watts (1846), 7 L. T. O. S. 
409; (1847) 8 L. T. O. S. 93, 451. 

669. S, P. Broomfield v. Burly (1847), 10 
L. T. O. S. 166. 

670. .] — provisional committee of a ry. co. 

is not a partner^ip, & its members cannot be 
made liable for tho acts of the body or of individuals, 
or of anyone connected with tho co., unless he has 
done some act to give authority to pledge his credit. 
If it appears that orders for the work in respect of 
which an action is brought against a member of a 

E rovisional committee of a ry. scheme wore given 
y the orojectors, who also induced deft, to become 
a mcmlber of tho committee on an indemnity, the 
questions are whether the j^rojectors had the autho- 
rity of deft, to pledge his credit, or whether, if the 
credit was given originally to the projectors, deft, 
has done any act whereby that credit might be 
shifted from tho projectors to himself. — Reynbij. 
V. Lewis (1848), 10 L. T. O. S. 424. 

671, Officer giving orders prima facie liable.] 

— Where a ry. co. has been projected & a com- 
mittee formed, but not registered, & the solr. who 
! is registered as the solr. to the co. gives an order, he 
j is primd facie liable for such order. — C oon v. Smith 
(1847), 9 L. T. O. S.81. 

672. Acting as chairman when secretary ap- 
pointed.] — Deft, had acted as chairman of a provi- 
sional committee & had been a party to the ap- 
pointment of tho secretary, who had engaged to 
look for payment only out of tho funds of the co,, 
who employed pltf. as clerk at a salary : — Held : 
the secretary was not an agent of deft, for purpose 
of such apppointment so as to render deft, liable to 
i)ltf. for the wages so contracted for by tho secre- 
tary. — Webb v Harries (1848), 12 L. T. O. S. 276. 
673. S. P. Sykes r. Cooper (1816), 7 L. T. 

I O. S. 452. 

j 674. Allowing name to appear in prospectus — 
& acting as chairman on one occasion.] — Deft.’s 
name was advcTtised with his consent as one of a 
provisional committee, At on one occasion he 
attended & acted as chairman at a meeting of the 
committee : — Held : ho was liable for the price of 
stationery supplied by pltf. on the order of tho 
secretary, & used by tlie committee, after the date 
of a letter from him to the secretary stating that 
he concluded his liability would be limited to the 
amount of his shares. — Barnett v, Lambert 
(1846), 15 M. & W. 489 ; 4 Ry. & Can. Cas. 308 ; 
15 L. J. Ex. 305 ; 7 L. T. O. S. 186 ; sub nom. 
Bartlett v. Lambert, 10 Jur. 410. 

i Annotations; — Distd. Rcynell r. Lewis, Wyld v. Hopkius, 


business as is usually done by tho 
attorney or eooretary of persons who 
are forr^nk ^ oo. 

Whore provisional directors of a 
projooted 00. made it clear inter se Sc 
their agent that they would not hold 
themselves for the expenses of flotation 


& that tho agent had not authority to 
pledge their credit, but on advertised 
prospectus disclosed that defts. were 
already engaged in functions usually 
discharged by promoters, & that tho 
agent had already assumed the duties 
of his office ; — HOd: defts. wore pro- 


moting tho CO., Sc their agent was 
authorised to incur on their behalf 
such expenses as an agent would usually 
incur. — D e Drukpkrs Maatschappv 
V. OOSTHUIZEN, S. A. L. R. (191 5> 
O. P. D. 401.--S. AF. 
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Pabt V. — Authority of the Agent. 


(1816), 4 Ry. & Oan. Oas. 351. Dbtd. ft Dtetd. WaUington 
V. Ijambert (1847)* 9 L. T. O. S. 171. The judsrment 
there is certainly at conflict with the judgment in 
JieundL v. Lewis Sc Wyld v. Hopkins (Erle, J.). NJ*. 
Williams V. Pigott (1848), 11 L. T. O. S. 68. Dbtd. 
Norris v. (Dottle (1850). 2 H. L. Om. 647. Bold. Re 
Falmouth, Helston Sc Penzance Ry. (Do., Ex p. Clarke 
(1850), 20 L. J. (Dh. 14. 

675. & making suggestions as to form of 

same.] — Deft, allowed hjis name to appear as a 
provisional director upon the prospectus of an 
intended co. He also wrote a letter to the secre- 
iarv of the co., making suggestions as to the form 
of the prospectus, & the newspapers in which it 
should be advertised : — Held : this was no evidence 
to charge deft, personally for advertisements of the 
CO. inserted by order of the secretary. — B ubbidgk 
7’. Morris (1865), 3 H. & C. 664 ; 34 L. J. Ex. 
131 ; 12 L. T. 426 ; 13 W. 11. 921. 

676. Attendance at meetings when orders dis« 
cussed.] — Deft, joined a provisional committee, & 
attended many meetings at which the subject of 
advertising was discuased, & papers containing ad- 
vertisements of the project lay upon the table ; but 
it was not shown that deft, was actually present 
when orders were given to the secretary to adver- 
tise in iiltf.’s newspaper. Deft, attended a meeting 
for the appointment of a managing committee, & 
retired because he was not elected : — Held : these 
facts were sufflciont to raise a reasonable presump- 
tion that deft, was cognisant of the advertisements, 
Sc sanctioncid their insertion by the secretary. 
— Chapman v. Lambert (1816), 8 L. T. O. S. 
237. 

677. Attendance at meetings of provisional com- 
mittee — Not member of managing committee.]— 

Deft, was member of the provisional committee of a 
projected ry. co., which ceased to act on the ap- 
pointment of a managing committee. The solr. to 
the CO., w^ho had been appointed by the provisional 
committee, gave orders for publication of advertise- 
ments. Deft, had attended two meetings of the , 
provisional committee, but was not a member of i 
the managing committee : — Held : there was no i 
evidence for a jury that d<3ft. had authorised inscr- | 
tion of the advertisements or that he was liable to 
pay for them. — C ooke v. Tonkin (1847), 9 (^. B. 
936; 4Bv. & Can. (^as. 704; .16 L. L Q. B. 
153 ; 8 L. T. O. S. 3S7 ; 11 Jur. 301 ; 115 E. 11. 
1534. I 

678. Instructing secretary to advertise.] — Deft. & ; 
others, as jjrovisional directors of a projected joint- ! 
slock CO., resolved at a meeting that the co. should 
bo advertised in several newspapers, directed I 
their secretary to take the neccissary steps for that i 
l>urpose. Ho applied to an advertising agent, to j 
whom (on his calling at the co.’s olRces to inquire ; 
under what authority the secretary was acting) he i 
showed the prospectus & the above resolutions : — 
Held : there was evidence to go to the jury that the 
directors who were parties to the resolutions were 
responsible for the debt thereby incurred, notwith- 
standing they liad been induced to allow their 
names to appear as directors upon the faith of the 
secretary’s assurance that all the preliminary ex- 
penses would be provided for by him, & that they 
would incur no liability, there being nothing to 
show that the secretary, in giving the orders, or in 
communicating to pltfs. the resolutions of the 
directors, had acted oeyond scope of his actual or 
apx>arent authority as secretary. — Maddick v. 
Marshall (1864), 17 0. B. N. S. 829 ; 5 New Rep. ! 
250 ; 11 L. T. 611 ; 10 Jur. N. S. 1201 ; 13 W. R. 
205 ; 144 E. R. 332, Ex. Ch. 

AnnoUdUms : — Distd. Burbidffe v. Morris (1865), 3 H. Sc C. 
604. PoUd. Rlloy v. Paokiiu?toii (1867). L. R. 2 C. P. 536. 


(6) Managvig Committees, 

i. Authority of Committee to pledge Credit of its 
Members, 

679. General rule,] — A member of a managing 
committee is not answerable for debts contracted 
by the committee generally, or b^ its agents, unless 
he has by Ws own acts avowed lus responsibility oi* 
given special authority to pledge his credit. — Lewis 
^. Armstrong (1846), 8 L. T. O. S. 257 ; 11 J. P. 
23* 

680. S, P. Symmonds v, Muntz (1846-7), 8 
L. T. O. S. 237,344; 11 J. P. 9. 

681. Appointed without consent— No meetings 
attended.] — Defts., provisional committee-men of a 
ry. co., were appointed, but without their consent 
being obtained, members of the acting committee. 
Advertisements published to that effect became 
known to them, but they never attended any 
meetings of the co. or the committees ; — Held * 
they were not liable for contracts made in their 
absence. — G riffin v. Beverley (1847), 2 Car. Sc 
Kir. 648 ; s}(b nom. Griffin v, Jackson & 
Beverley, 8 L. T. O. S. 416. 

682. Attendance at meeting where advertisement 
resolved on.] — At some of tlio meetings of the 
managing committee of a provisionally registered 
ry. co. at wiiich A., one of tiio committee, was pre- 
sent, it was resolved that certain proceedings should 
be advertised. At another m(^etiug attended by 
four of the body but not by A., it was resolved that 
a circular should bo sent to the members of the 
provisional committee, which included the mem- 
bers of the managing committee, stating that on 
payment of £160 each, they should he releavsod from 
all liability. A. & others pmd tliis amount, & A. 
never attended any subsequent meeting. Meet- 
ings of the managing committee were afterwards 
held, at which some of tho.so payments were referred 
to, & the terms of the circular were recognised So 
acted upon. The co. was wound up, under the 
Winding-up Acts, So it appeiircd that one of the 
provisional comuiittoe had been compelled, by 
I)roceedings at law, to pay the bill of the advertising 

, agent : — Held : A. was primd facie liable for some 
I part of the demand, So was not exonerated by his 
I payment of £160, So the subsequent conduct of his 
' CO- committeemen, but had been properly placed on 
the list of contributories. — P earson’s Executors* 
(Dase (1853), 3 Do (i. M. So (J. 211 ; 20 L. T. O. H. 
254; 43E. R.9.5. 

ii. Authority of Committee to pledge Credit of 
Members of Provisional Committee. 

683. General rule.] — ^Whero in the case of a pro- 
jected co., there is both a managing committee So a 
provisional committee, a member of the provisional 
committee, w ho has never taken any part in t he 
management, is not liable for debts incurred by the 
managing committee. Where a man merely allows 
his name to be inserted in the list of provisional 

, committee-men, he does not thereby make himself 
! responsible for every act or every liability of a 
S managing committee, unless it is proved that he 
I has acted in the conduct of the concern, or unless 
j it is shown that, when deft. consont<*d to become a 
I member of the provisional committee, he intended 
I to take upon himself all the responsibilities which 
' the managing committee might think proper to 
incur.— L aw v. Wilson (1846), 7 L. T. O. 8. 236. 

Annotidioa: — Reid. KoynoU v. LcwIh, Wyld t). Hopkins 

(1846), 10 Jur. 1097. 

684. S, P, Banks v, Goode (1846), 7 L. T. O. 8 
286. 


PART V. SECT. 3, SUB-SECT. 12.— 
B. (b) i. 

679 1. General rule — Committee of 


ehareJiolders .] — A memberof acommitteo 
is not responsible for tho salary of a 
person employed by tho committee (under 
a joint-stock banking charter) before ho 


Ixicjame a stockholder in the bank & such 
inoiiibcr.-— Min<}AYe v. Burton (1888), 
10 C. P. 60.-— CAN. 
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Sect 3 . — Implied avthoriiy : Suh-aect. 12, J5. (6) 
ii. dfe: (c ) ; auh-aeeU 13, A,‘\ 

6S5. S. P. Lek V, Nicholson (1846), 8 L. T. 
O. 8. 198. 

686* P. Frost v, Stanley (1840), 8 L. T. 
0. S. 92, 451. 

.] — In an action against a provisional 

committee-man on a contract entered into by the 
committee of management appointed by the pro- 
visional committee, it is a question for the fury 
whether deft, appointed the managing committee 
his agent to pledge his credit. Where nothing else 
appears than that there was a managing committee 
appointed by the provisional committee, the jury 
ought not to conclude that the former is agent for 
the latter tp pledge their credit. — ^Williams v. i 
P iOGOTT (1848), 2 Exch. 201 ; 5 Ry. & Can.Cas. 1 
544 ; 17 L. J. Ex. 190 ; 11 L. T. O. S. 68 ; 12 Jur. 
313 ; 154 E. R. 464. 

688 . S» P. Lambert v. Knill (1846), 7 L. T. i 
O. S. 409. 

689. Attendance at meeting at which managing 
committee appointed.) — Deft, had attended a meet- 
ing of a provisional committee at wliich a com- 
mittee of management was appointed, by whom 
orders for insertion of advertisements were given i 
Uj pltf. Upon this evidence: — Held: (1) deft, 
was liable for orders given by the managing com- | 
mittee after that day ; (2) he was not liable for ; 
advertisements inserted before that day, although | 
a member of the provisional commitee, having | 
taken no part in trie conduct of the concern, or I 
done any act showing authority given to others 
to pledge his cn^dit. — Wood v, Harding (1846), 

8 L. T. O. 8. 237. 

AnnoUUion : — Retd. WiliituiiH v. (184 .S), 2 Exch. 201. 

690. S, P. Barker v. Whitworth (1850), 14 
L. T. O. 8. 550. 

691. Attendance at meetings before & after 
appointment of managing committee.] — Deft, was 
sued as a member of a provisional committee ; 
& attendances by him at the board were proved 
both before after the appointment of a managing 
committee. The question left to the jury was 
whether deft, h'ld by his acts made himself liable 
notwithstanding the appointment of the managing 
committee : — Held : a proper question for the 
jury. — Flower v. Roper (1848), 10 L. T. O. 8. 
344. 

692. Power given to managing committee to apply 
funds in paying expenses.] — A prospectus issued by 
a projected co. gave the names of a i>ro visional com- 
mittee, & also of a committiu^ of management, & 
one of the claust's of the prospectus empowered the 
committee of management to apply the funds of 
the co. for all the expenses incurred in the forma- 
tion of the CO.: — Held: (1) the committee of 
management were not thereby empowered to 
pledge the credit of the provisional committee for 
advertisrnents inserted in a newspaper ; (2) a ver- 
dict of a jury to this effect was right. — Dawson 
V. Morrison (1847), 5 Ry. & Can. Cas. 62; 16 
L. J. C. P. 240 ; 9 L. T. O. 8. 222 ; 11 J. P. 
789. 

693. Acceptance of shares & payment of deposit.] 

— A. w^ a momlKjr of the nro visional committee 
of a projected ry. co., which had been provisionally 
registered, & the affairs of which wert» put under 
the authority of a managing committee. He ac- 
cepted shares, & paid a deposit on them ; but did 
no further act. The scheme was abandoned: — 
Held: (1) he was not liable to a creditor for busi- 
ness done under the orders of the managing com- 
mittee towards completing the projected under- 
taking & converting the ossocn. into a regular co. ; 
(2) he was not liable as a contributory under the 
Winding-up Acts,— -Bright %\ Hutton (1852), 3 


H. L. 0a«. 341 ; 7 Ry. & Can. Cas. 325 ; 19 L. T. 
O. S. 249 ; 16 Jur. 695 ; 10 E. R. 133, H. L. 

AnnotcUima : — Consd. lie Rugbr, Warwick & Worcester lly. 
Co., Proece Sc Evans 'a Case (1852), 2 De O. M. & G. 374 ; 
He Direct Birmingham, Oxford, etc. lly. Spottis- 
woode’s Case (J 855), 0 I)e O, M. & G. 345. FoUd. Burbidge 
». Morris (1805), 3 II. & C. C«4. Refd. Re Midland Union, 
Burton -upon 'Trent, Ashby-de-la-Zonoh & Leicester Ry. 
Co., Lucy’s Case (1853), 4 Do G. M. & G. 356. Mentd. 
Quartermaine r. Bittleston (1853), 13 C. B. 133 ; Paul v. 
Joel (1858), 3 H. & N. 455 ; Hebbert r. Purchas (1871), 
L. R. 3 1*. C. 664, C. A. ; I. R, Comrs. v. Harrison 
(1874), L. R. 7 II. L. 1 ; The Vera Cruz (1884), 9 P. D. 
96, V. A. ; London Tnumvays Co. v. L. (\ C. (1808), 
78 L. T. 361, II. L. 

(c) Other Commiiieea , 

See , abto . Clubs. 

694. General rule — ^Acting as chairman.] — When 
persons meet to prepare measures for calling a 
society into existence, attendance at such meeting, 
& concurrence in such measures, may be strong 
evidence that any individual there present held 
hiniself out as paymaster to all who executed their 
orders. 

The acts of a nobleman, in declaring his inten- 
tion to become president, & reading a resolution 
when presiding, afford material evidence that he 
authorised contracts for services required by tlie 
constituent body, although the general object 
was a public one. Each case must depend on its 
own circumstances. — Lake v, Aroyle (Duke) 
( 1844), G Q. B. 477 ; 14 1., .7. Q. B. 73 ; 4 L. T. O. S. 
171 ; 0 Jur. 295 ; 11.5 E. R. 178. 

695. .] — Royal Albert Hall Corpn. 

V. WlNCITlLSEA, No. 1007, posf. 

696. Church building committee — Contract signed 
on behalf of building committee.] — A church build- 
ing committo(^ was appointed, of which deft, a 
member, & it was resolved to open a subscription 
list to raise a fund for a new permanent church. 
Deft, attended a committee meeting at which plans 
were submitted for approval, when it was resolved 
that the plan approved of should be accepted, pro- 
vided a tender could be obtained not exceeding 
£5,500. Pltf’s. tender was accepted, & a contract 
made between pltf. & R. on behalf of the building 
committee. The subscriptions proved inadequate 
tiO pay pltf. Deft, ceased to attend thc^ committee 
before the contract was made & never did any act 
to ratify it, or to authorise any one to pledge his 
credit; — Held : deft, not liable to pltf. for the 
money remaining unpaid. — Whillier v, Roberts 
(1873), 28 L. T. 608 : 37 J, P. 583. 

697. Dispensary committee- Goods ordered by 
members of.] — An action may be maintained 
against the medical officers of a dispensary (who 
were also members of the managing committee) 
for drugs supplied for the dispensary on the orders 
of others of its medical officers on behalf of the 
committee & with the knowledge of defts., the 
jury being directed that defts. would be personally 
liable unless they made pltfs. understand that 
they were to look only to the funds of the institu- 
tion. — Luckombe V. Ashton (1862), 2 F. & F. 705. 
Annotatiem. : — FoUd. Slcclo i;. Goiirley & Davia (1887), 3 

T. L. R. 772. C. A. 

698. Committee of charitable institution — Goods 
previously supplied & paid for before formation of 
committee.] — A member of a committee of manage- 
ment, taking an active part in the concerns of a 
charitable institution supported by voluntary con- 
tributions, is liable for goods furnished by a 
tradesman for the use of the institution, although 
it appears that such tradesman did not furnish 
them on any contract with the committee, but, 
having at first furnished goods on the crecRt of an 
individual, who, previously to the formation of 
the committee, had the sole management, con- 
tinued to send them in afterwards on orders given, 
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as before, by the servants of the institution, 
without any inquiry as to who was liable to pay 
him. — Glenbsteb v. Hunter (1831), 6 0. & P. 62. 

Annotation : — Retd. Royal Albert Hall Corpn. Wlnchilaoa 

(1891), 7 T. b. R. 362, C. A. 

699. Committee to assist editor — ^Authority to 
assist but not to interfere in management.] — Certain 
persons of whom deft, was one associated them- 
selves together for the publication of a work, under 
certain regulations, one of which was that a com- 
mittee (naming them) should assist the editor in 
promoting the prosperity & circulation of the work, 
in obtaining, as far as possible without expense, 
literary contributions, & in all such matters con- 
nected with the work as the editor might require 
aid in, but not interfere with, the editorial depart- 
ment”: — Held: this gave no authority to one 
member of the committee to contract for articles 
to be paid for, so as l^o charge the proprietors. — 
Heraud V, Leap (1847), 5 0. B. 157 ; 17 L. .T. C. P. 
57 ; 10 L. T. O. S. 163 ; 136 E. R. 835. 

700. Election committee — Goods supplied to 
voters. 1 — In an action by an inn-keeper against A., 
one of the committee of a candidate at a contested 
election, for refreshments supplied to voters, which 
\vere in fact ordered through M. : — Held : ( I ) pltf . 
was bound, in order to recover in the action, to 
prove that M. was employed by A. alone, or by 
A. & others, to give the order, & that A. in so em- 
ploying M. was not acting as agent for any other 
person ; or else that M. was a principal iointly with 
A., or with A. & others ; (2) it would make no 
difference that pltf. at the time considered M. as 
authorised to contract on behalf of the candidate, 
if in fact he was not so authorised. — ^T homas v, 
Edwards (1836), 2 M. & W. 215; Tyr. &Gr.872 ; 
150 B. B. 734. 

Annotations: — Re!d. Illgvinft r. Hopkins (1848), 3 Exch. 

163 ; ThGl v. Loask (18r»5), 1 J\ir. N. S. 117 ; Byme r. 

White (1867). 16 W, 11. 255, Ex. Ch. 

701. Exhibition committee — Work performed 
partly before & partly after company formed.] — 

n^hose who attend a meeting & give authority to an 
agent are answerable for the order which they have 
a uthorised the agent to give. 

Early in 1888 defts. &: others formed a committee 
for the purpose of arranging for an exhibition, & 
on .Tune 23 a co. was incorporated to carrv it out. 
Pltf. did work in connection with the exnibition 
between March 36 & Oct. 13 on the orders of the 
secretary. Defts. disputed liability for orders 
given after .Tune 23 : — Held : as no notice of the 
change of circumstances had been given to pltf. 
the personal liability of defts. continued. — Cob- 
biNGRiDGE V, Gladstone (1890), 7 T. L. R. 60, 
C. A. 

702. Company subsequently formed.] — 

Defts., six influential gentlemen, desirous to 
promote an Irish exhibition, procured an over- 
draft from Messrs. C., bankers, & shortly after- 
wards opened an account in the name of the Irish 
Exhibition, which was registered as a co. The ex- 
hibition proved flnanciall>r unsuccessful, & Messrs. 
C. brought an action against defts. as personally 
liable for the overdraft. Defts. contended that 
Messrs. C. did not look to them for payment, & 
tiiat, in any case, there was a novation of contract 
on the formation of the co. \—Held : Messrs. 0. had 
contracted with defts. personally & never sub- | 
stituted the co. as their debtors, & defts. were 


liable. — Coutts & Co. v, Irish Exhibition in 
London (1891), 7 T. L. B. 313, 0. A. 

703. Finance committee of volunteer corps — 
Holding out.] — The monetary transactions of a 
volunteer corps were managed by a ff nance com- 
mittee of which the colonel was ex officio a member. 
Orders for goods & cheques were signed by 
the colonel & two members of the committee, 
but since a period previous to Feb. 11, 1889 
(goods having been delivered between that date 
& July, 1890), the colonel, owing to illness, had not 
attenaed any meeting of the committee & had 
not been co^isant of any transactions by them ; — 
Held : (1) the colonel as a member of the finance 
committee must be taken to have intrusted them 
with the general agency on his behalf ; (2) he was 
liable for goods ordered by the committee, whether 
he was present at meetings of the committee or 
not ; (3) he had a right to be indemnided by other 
members of the committee against all but his 
quota of the expenses. — Hebbert & Co. v. Silver 
(1892), 8 T. L. R. 234. 

704. Hospital committee — Work ordered by.] — If 

a builder do work at an intended hospital on the 
order of the physician & surgeon, they being 
announced to deliver lectures there & bein^ mem- 
bers of the provisional committee, such builder is 
not bound to look solely to the funds of the hospital 
for payment, but may sue the persons who gave the 
orders, unless he was distinctly informed that the 
dealing was to be on the terms of looking for pay- 
ment to the funds of the hospita.1 only. — Pink r. 
Scudamore, Hicks A; Sleigh (1831), 5 C. & P. 71. 

Annotation : — Refd. Stoolo v. Qoiirley & Davis (1887), 3 

T. L. K. 772, C. A. 


Sub-sect. 13. — ^Authority to receive Payment. 

A. In what Cases Agent authorised to receive Pay 

ment. 

705. Agent— Authority to carry on business as 
principal.] — If one allow another to trade in his 
own name, A as carry ing on the business for him- 
self, a payment to such ))erson is a good bar to 
an action by the person so allowing him to trade ; 
& for goods sold in the trade the person so carrying 
it on may recover, unless the person for whom it 
is carried on assert his or her own right to the sum 
due. — G ardiner v, Davis (1825), 2 0. & P. 49. 

706. Authority to convey goods to sales- 

man.]— A person instructed by the owner to take 
cattle to a salesman for market has no implied 
authority (in absence of proof of a custom to 
pay the servant) to receive proceeds of sale. — 
Lettice V. Judkins (1840), 9 L. J. Ex. 142. 

707. Authority to invest money — Custody of 

security.] — A., guardian of D., an infant, authorised 

B. to invest D.’s money by lending it to C. on O.’s 
promissory not e. The note was not negotiable but 
was payable to A. “ as guardian of ” D. one day 
after date, though A. gave an undertaking not to 
call up the money without giving 3 months’ notice. 
B. kept f)OSsession of the note, & drew the interest, 
& gave receif)ts for same, but subsequently, with- 
out A.’s knowledge, asked G. to dispense with the 
3 months’ notice, &; pay up the principal, which C. 
iid on getting the note aolivered up & B.’s dis- 


PART V. SECT. 8, SUB-SECT. 13.— A. 

a. Agent — Authority to collect rent 
<£• to contract for sate dt receive “ doum ” 
payments — Jieedpt of mortgage mot\cy ,] — 
A. had authority to collect rent & to 
contract for the sale of property & to 
receive the “down ’’ payments t — Held: 
such authority did not entitle him to 


receive payments on a mtge. given for 
unpaid purcliase -money. — Greenwood 
V. Commercial Bank of Canada (1 8C7 ), 
14 Gr. 40,— CAN. 

b. Authority to receive payment 

in cash d: grain.] — A principal agreed to 
accept payment for lands sold by him 
partly in cash & partly in grain, 8c 


having authorised his agent to collect in 
cash a grain payment, the debtor con- 
cluded the aRcnt had authority to collect 
tlie other grain payments also in cash : — 
Held: ho was entitled so to conoludo 
until ho received notice to the contrary. 
— Willett v. Rose (1915), 31 W. L. R. 
528.— CAN. 
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Sect, 3. — Implied authority: Suh-aect, 13, A,] 

charge. B. died insolvent, having misappro- 
priated the funds, when A. sued O, on the note : — 
Held: (1) B. had no implied authority to dis- 
charge the principal ; (2 ) C. was still liable for 
the amount. — IIiveh Clyde Trustees v . Duncan 
(1853), 21 L. T. O. S. 37; 15 Jur. 701; sub 
nom, Clyde Trustees v , Duncan, 1 W. R. 538, 
H. L. 

708. Authority to obtain orders.] — A clerk 

employed by his master to obtain orders for goods 
is not authorised by reason thereof, without a 
Kf)ecial authority, to receive payment for goods so 
ordered.-— Puttock v , Warr (1858), 31 L. T. O. S. 
SO. 

709. Authority to receive Interest — Receipt 

of principal.] — Whore, on a loan to a public autho- 
rity, interest is by law not payable without an 
instalment of the principal, an agent authorised to 
receive the interest has implied authority to re- 
ceive the amount payable in respect of the prin- 
cipal. — R. V, Tknbury Guardians (1849), 16 L. T. 
(>. S. 23 ; sill) nom, R. v, Tisbury Union, 12 .T. P. 
.lo. 474. 

710. .] — An agent employed by a 

mtgee. to rciceivc the interest on the mtge. debt 
has no authority to receive the principal. — Kent v, 
Thomas, No. 1008, post. 

711. Authority to sell.] — A person autho- 

rised to sell is implic^dly authorised to receive the 
money. — Anon. (1008), 12 Mod. Rep. 230 ; 88 
K. R. 1282. 

712. ,] — An agent authorised to sell 

goods has (in abscmcii of advic<^ to the contrary) an 
implied authority to rec(‘iv(5 ])rocceds of such siile. 
A person cannot avow th(* acts of his agtmt as to 
one part, of the transaction repudiate them as to 
another part.- ('apkl v , Thornton (1828), 3 
C. & P. 352. 

Annotations Distd. SykcH r. Uilow (1S81M, 5 M. & W. 045 ; 

Drakeford r. Pioroy (IKfiO), 7 B, A’. S. 615. Refd. .lackKoji 

V. JttC(il) (IS.'U), 5 Scofl. 7!>. 

713 . .]— A contract in writing was 

made between A. on behalf of P. for the sale of 
lands to C., and ])ayment of the purchase-money 
was to ho made at a futurtj day. Before that day 
A., the solr. iS: general agent of B., apjiliod to C. for 
jiaymeut of ])ar(; of the purchase-money to him, 


which application C. complied with ; .afterwards C. 
entered into a sub-contract for sale of the purchased 
lands to W. & sought to have paid him by W. that 
part of the purchase-money wliich he had already 
paid to B.’s agent & solr. in the transaction : — 
Held : the general agency of A. on behalf of B. did 
not justify payment to him by 0. of part of the 

g urchase-money ^reed to be paid originally by 
., & C. had no claim against W., nor any lien on the 
lands sold, for the amount paid by him to the agent 
of B. on the original purchase. — Ootman v . Orton 
(1840), 10 L. J. Oh. 18 ; 6 Jur. 142. 

714. Form of plea.}— An agent em- 

ployed to sell goods has no authority as such to 
receive payment. A plea to an action for goods 
sold, that they were sold by D. as apparent 
principal, & bought by deft, from him as such, & 
on D.’s own account, & without notice that ho was 
agent merely, & that deft, paid D. before notice that 
ho was agent, but not alleging that D. was a factor, 
or that pltf. authorised him to represent himself as 
the principal or to receive or hold hiinstdf out as 
entitled to receive payment, is bad. — Drakeford v. 
I’lERCY (1866), 7 B. & 8. 515 ; 14 L. T. 403. 

716. Previous instances.] — Cropp’s Case, 

No. 449, ante. 

716. Agent of husband & wife — Joint power of 
attorney — Wife’s separate estate.] — Kenrick v . 
Wood, No. 284, ante. 

For full anns., see 8. C. No. 2S1, ante, 

in. Agent of trustees —Express authority.]— - 

Where an agent is authorised by trustees to re- 
ceive trust money At receives it, receipt of the 
money by the agent binds the trustees & dis- 
charges tlio person who paid it. — Robertson v. 
Armstrong (1860), 28 Beav. 123 ; 54 E. R. 313. 

Annotations : — Consd. lie Bellamy Sc Metropolitan Board ot 
Works (1883), 24 Cli. D. 387, C. A. ; Doar v. Ashwell, 
11893] 2 Q. B. .390, O. A. 

718. Agent receiving payment of principal — 
Possession of mortgage deed & receipt of Interest.] — 

Bltf. lent to deft, til, 000 upon the security of an 
iiulenture which contained a covenant by deft, to 
surrender certain copyhold premises to pltf.'s use. 
No .suiTendcr was made. 1 )., who acted os attorney 
for both parties, signed a receipt for the money, k, 
the title-deeds were delivered to him, & he pre- 


708 i. ■ — — Author it y to obtain orders.] 
— Deft, liad bought- Kuodw of pltf. 
through pltf.’B aprcnit who came to deft. 
t«i take an order. The iroodn were 
dollvorod to doft. by the a^ent accom- 
panied by a Higned invoice of pltf., 
upon whicli was written, “ I’ay no 
aocount wMthont my written aiitluu’ity." 
Aftenvards the aj?ent- of pltf. came to 
tiollect tho amount, due for the imrchase, 
A doft. said 1 hat lui would pay him upon 
an order or rowipt of pltf. The «.»ren( 
<Mime back with an account ivceipted A. 
signed with tho mune of pltf.. Sc deft, 
paid him. The signature of pltf. was 
forgt*d, A. tho agent wns not authorised 
to receive payment, of the ac.<;o\mt 
Held : deft., having been warned not lo 
pay without on order signed by pltf,, 
should have oasuix^d liimtadf that the 
Rignaturo prosented to him was really 
that of pltf., & the latter was entitled to 
recover the amount of the accoimt. — 
Girard r. Beaucukmin (1896), Q. H. 18 
S. C. 111.— CAN. 

708 il. .1 — A person em- 

ployed to solieit advortist'ments is not 
authorJRod to collect tho amount, agreed 
upon in tho written contract made pay- 
able to the priuoipal. — ItoriLi^iiD i\ 
Mariotti (1889), 12 L. K. 269.— CAN. 

711 I. Authority to sc/7.1— \\7iere 

a principal makes out & sends to on 
agent for sale an account, against the 
purchaser for the amount of the sale 
made by the agtni , A the ngt'iit prewnts 


tho account to tlie punihaser with a 
request for payment, the purchaser is 
justified in assuming that the agent has 
autliority lo receive iiayment, & if 
he pays the amount to the agent Hkj 
prineiiJal will he estopped from denying 
that, the agent had authority to collect. 

Mhere an agent has authority to 
re(«5ivo a portion of an ac;count, & 
same 18 paid to him A civdit given 
therefor by the iwinoipal, tho debtor is 
justified in asHiiniing that, the agent has 
authority to rect‘ivc the balance unless 
he know of the liinit.ation of the agcuit ’s 
authority or was bubsequently notified 
that he w'OR not authorised to receive 
same, — Kakhtnkr v . Hosik (1914), 
29 W. L. 11. 532 ; 7 W. W. R. 236.— 
CAN. 


711 ii, .} — O. was pltfs.’ 

agent to soil & sold w’DggonR to defts., 
who gave promissory notes for the 
price. In an action on the notes defts. 
pleaded payment to O., who they al- 
leged was tho agent of pltfs. to collect 
the amounts of tho notes, Sc it was 
proved that many pei^sons had pi*o- 
viously paid O. money A. that pltfs. 
had received money from O. from time 
to time os it had come into liis hands, 
hut it wTis not shown that defts. knew* 
of this last circumstance, so as to be led 
by it to make payments to O. O. had 
not wmlttcd to pltfs. tho money paid 
to him by defts. : — Held : pltfs. being 
the legal holders A having the notes In 


their possession, in tho absence of 
direct authority to the agent to collect, 
or of estoppel, defts. were liable. — 
McLauuhlin Carriage Co. v . Pettipah, 
Mclvugiujn Carriage C’o. v , XIaver- 
BTOUK, 20 C. L. T. Occ. N. 137.— CAN. 

711 iii. SaUin ownvame .] — 

A sale of goods belonging to a priucdpal , 
made by t he agent in his ow name, tlu* 
agent receiving the price, loaves tho 
principal without recourse against pur- 
chaser, even wdion tho principal himself 
has mode the sliipment & delivery of the 
goods sold. — H uard v . Banvxlle 
(1907), Q. R. 31 S. O, 27.— CAN. 

711 Iv. <£• convey,] — Where 

an agtnt is ompoworod not merely to 
sell, but “ to sell & convoy," authority 
to receive payment of the purohase- 
monoy is implied. — Farquhabbon r. 
WlUJAMBON (1849), 1 Gr. 93. — CAN. 

716 i. Previons instances.] — 

Deft, remitted the price of goods pm*- 
ohased from pltf. by tho Dominion 
Express Co., as he had botn instructed 
by tho vendor to do on previous ooca- 
Blons. Vendor was notified that the 
money had been sent, but did not call 
for it for two or t-hreo days, when tho 
pjireel had disappeared from the express 
olhoo ; — Held : tho purcliasor was not 
responsible for tho loss, vendor having 
constituted the co. his agent to receive 
the money. — Lepage v . Alexander 
(1897), Q. H. 12 S. C, 279.— CAN. 
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ared & delivered deft., but without pltf.'s 
nowledge, a schedule of the deeds, at the foot of 
which was a memorandum, simed by D., acknow- 
ledging the receipt of the deeds, & undertaking to 
deliver them up on payment of the principal money 
& interest. The mtge. deed remained in D.’s pos- 
sesion, & he from time to time received the 


(1) D.’s receipt _ _ 
the principal & the memorandum signed by him 
were admi^ible in evidence for deft. ; (2) neither 
the possession of tlie mtge. deed nor tiie receipt of 
interest was any evidence of an authority to D. to 
receive the principal, & pltf. was entitled to recover 
it from deft. — Wilkinson v. Candlish (1860), 5 
Exch. 91 ; 19 L. J. Ex. 166 ; 155 E. R. 39. 

Annotations : — Rdfd. Sims v. Brutton & CUpporton (1850), 

5^Exoh. 802 ; Kout v. Thomas (1856), 1 H. & N. 473 ; 

Boiirdlllou V. Roolie (1858), 27 L. J. Ch. 681 ; Swoeting 

V. Poorce (1859), 29 L. J. C. P. 265. 

719. Bailiff — Power under distress warrant.]— 

Hatch v. Hale, No. 446, ante. 

See , further . Sheriffs & Bailiffs. 

720. Bank clerk — ^Authority to receive money for 
deposits] — clerk was sent to a customer at his 
request to fetch money to bo deposited at the 
bank, & through some cause for wliich he did not 
account, the money was lost on Ms return : — 
Held : (1) the receipt of the money from the cus- 
tomer was in the course of Ms employ as clerk of the 
bank ; (2 ) the surety for the clerk was liable for 
it. — Melville v, Doidge (Dodge) (1848), 6 0. B. 
450 ; 18 L. J. C. P. 7 ; 12 L. T. O. S. 127 ; 12 Jur. 
922 ; 130 E. R. 1324. 

721. Bank compradore or Chinese agent — 
Authority to arrange details of transfer of funds — 
Third party’s knowledge of limited authority.] — In 
an action by resp. to recover from applt. bank 
moneys paid to their compradore or CMnese agent 
at their Hong Kong branch for iiio purpose of a 
telegraphic transfer to pltf.'s nominee at Shanghai, 
it. appeared that the compradore, to tlie knowledge 
of pltf., had no authority without the express 
approval of the bank manager to receive the money 
or to fix the rate of exchange or other terms on 
which the transfer was to be effected : — Held : 
(1) the bank was not liable for the compradore’s 
misappropriation of the moneys, as his authority 
was limited to arranging the details of the proposed 
transaction <fc did not extend to receiving money on 
account of the bank until a binding contract had 
been made with the bank manager ; (2) there had 
been no holding out through any negligent or im- 
proper act by the bank of the compradore as 
apparentljr invested with an authority greater 
tlian the limited authority which pltf. knew Mm to 
possess. — Russo-Ohinese Bank v, Li Yau 8am, 
[1910] A. 0. 174 ; 79 L. J. P. 0. 60 ; 101 L. T. 089 ; 
26 T. L. R. 203, P. C. 

Annotations : — Bold. Lloyd v. Grace, Smith, [1911] 2 K. B. 

489, C. A. ; Willis, Faber v, Joyce (1911), 104 L. T. 576. 

722. Broker — ^Authority as such when principal 
undisclosed.]— Where goods were sold by a broker 
for a principal not named upon the terms, as 
specified in the usual bought & sold notes (de- 
livered over to the respective parties by the 
broker), of “ payment in one month, money ” : — 


Held : they might be paid for by the buyer to the 
broker witMn the month, & that by bill of exchan ge 
accepted by buyer & discounted by Mm witMn tlu* 
month, though having to run a longer time befoi t^ 
it was due. 

Where the buyer was also indebted to the samc^ 
broker for another parcel of goods, the property of 
a different person, & he made a payment to the 
broker, generally, larger than the amount of either 
demand, but less than the two together, &. after- 
wards the broker stopped pa 3 mient : — Held : such 
ayment ought to be equitably apportioned as 
etweon the several owners of the goods sold, who 
were only respectively entitled to recover the 
difference from the buyer. — Favenc v. Bennett 
(1809), 11 East, 36 ; 103 E. R. 917. 

I Annotation: — 'Refd. Spence v. Union Marino Insce. (1868^ 

L. R. 3 G. P. 427. 

723. .] — If the owner of goods allows 

the broker through whom he sells them to sell 
them principal, the purchaser is discharged by 
payment to the broker in any way sufficient had 
ho been real owner. — -C oates t\ Lewes (1808), 1 
Camp, 444. 

AnnoUition : — Refd. Warner v. M'Kuy (1836), Tjt. & Gr. 

965 

— — If goods are sold by a broker 

without disclosing his principal, the purchaser is 
justified in paying him in a (Ufferent manner from 
that stipulatoa for by the terms of the contract : 
it is otherwise where the principal is disclosed at 
the time of the sale. The circumstance of persons 
selling goods being described in the catalogue of 
sale as sworn brokers is not sufficient notice In 
purchaser that they are only agents to prevent 
him from dealing with them as principals.- - 
Blackburn r. Scholes (1810), 2 (^omp. 311. 
Annotations: — Distd. RavonHoroft v. Wise (LSIU), 4 Tyi-. 

741. Dbtd. Warner v. M‘Kay (1836), 5 L. .1. Ex. 276. 

Refd. 8(mtoa r. BcmulUjt (1828), 5 Binpr. 28. 

726. .] — A payment by the buyer of 

goods to a broker is good if the name of the prin- 
cipal is not disclosed, although the buyer knows that 
the broker sells for some unknown principal ; & it 
makes no difference whether or not the broker acts 
under a del credere commission. — ^ Campbell r. 
Hassell, No. 762, pos/. 

For full auns., see S. G. No. 762, post. 

726. Previous dealings.} — Under a contract, 

of sale made through a broker payment was to be 
made to the seller. On a previous sale the seller 
had authorised the broker to receive payment, k 
the money so received had been duly paid over ; — 
Held: payment to the broker was not valid.-- 
Linck, Moeller & Co. v, Jameson & Co. (1885), 
2 T. L. R. 206, C. A. 

727. Broker’s man In possession — Authority as 
such — Third party’s knowledge of limited 
authority.] — ^Boulton v. Reynolds, No. 448, ayite. 

For full anuH., see S. G. No. 14 8, ante. 

Building society secretary.] — See Building 
Societies . 

728. Clerk— Authority to sell & possession of 
scrip.] — The proprietor of a share in the London 
Institution, wMch cannot be transferred until the 
proprietor shall by writing, under his hand, 
sigMfy his desire so to do to the committee of 


720 i. Hank cashier — Autlutrity as | 
such — CoUeciion of draft .] — A bill in 
dorsed to a bank waa sued on by W., the 
cashier of the bank, in ills own name. , 
The bill was paid by the acceptor, who, 
in tom, sued the drawer to recover the 
amount paid. The statement of claim 
alleged that the bill had l)oen indorsed 
to W. & this was not denied by deft. : — 
Held: as the facts in proof showed 
payment to W., the cashier of the bank, , 
it was a fair inference that this was ! 


payment to the bank. — Seeley v. Cox 
(1890), 28 N. S. II. 210; affd. S. C. of 
Canada. May 6th, 1896, unreporlcd. 

722 i. Broker — Authority as such 
when principal undisclosed .] — A person 
who purchases ^oods from a person both 
banker & broker, upon tho belief autho- 
rised by tho facts that ho was the prin- 
cipal & not merely a broker, & pays him 
in good faith tho price thereof, cannot 
bo hold liable to the real principal’s claim. 


-Petumbeh Bhuoutt V. Muthoora 
Dass (1866), 1 Agra, 121.~IND. 

728 i. Clerk — Authority as sttch.]— 
Payment made to 8c receipt granted hv 
a subordinate of tho payee on ids behalf 
is good against tho payee himself, if 
either (1) tho subordinate roooivos the 
money 8c grants the receipt In the 
payeo'Bpliuje of business, or (2) ho reoeivt^ 
the money & grants tho receipt away 
from the payee’s place of business. 



B64 


Agency. 


iSecf. 3. — Implied authorUy : Svib-secL 13, A , ] 

XDtaiiagers, & mention therein the name, etc., of the 
person to whom he is desirous the same siiould be 
transferred, which person is to be approved by the 
committee, addressed a note to the committee in 
these words : “ Having disposed of my share in 
the London Institution to [leaving a blank for the 
name], I bog leave to recommend him to be elected 
in my place, as a proprietor,” etc., & signed it. 
The note was left in the hands of an agent (clerk of 
the society), for the purpose of selling the share — 
Held : ( 1 ) the agent had no authority, before the 
transfer was so completed, to receive the money 
of the purchaser &; to insert his name in the blank 
unknown to the proprietor ; (2) if the purchaser 
pays the money before the time of payment, when 
the transfer from the proprietor was complete, he 
pays it at his own risk to the agent, whom he there- 
by makes his own for that purpose. — 1’arntiibr v. 
(lAiTSKELL (1811), 13 East, 432 ; 104 E. R. 439. 
J anoiiUion : — Apld. (’otman v. (Mon (1840), 10 L. ,1. Cli. 18. 

729. Clerk In counting-house — Apparent control 
of conduct of business.] — ^Payment to a person 
found in a merchant’s counting-house, & appearing 
to be intrusted with conduct of the business there, 
is good payment to the merchant, though it turns 
out that the person was never employed by him. — 
Barrett v. Deere (1828), Mood. & M. 200. 

Annotali(m» : — Expld. Finch v. Honinjf (1879), 43 J. P. .027. 

Distd. Graven t». MaHtorn (1883), &; El. 73. Refd. 

(^orflcld V. Parsons (1833), i Cr. M. 730. 


730. Transaction not in ordinary 

course of business.] —Although payment to an 
apprentice at the counting-house of his master in 
tVie ordinary course of business may be good pay- 
ment to the master : — Scmble : ( 1 ) it is nob, if made 
upon a collateral transaction ; (2) payment of a 
depo.sit by a stakeholder to the apprentice of the 
party who has mad<^ t lie deposit, at his counting- 
house, is not a good ])aymeiit. --Sandiorson v, 
Bell (1833), 2 Cr. & M. 3(14 ; 4 Tyr. 244 ; 3 L. J. 
Ex. 60. 


For full arinH., »ec Mahtj k ^ Skuvant. 

731. Estate agent— Authority to sell estate.] — ^An 

agent employed to sell an estate has not, as such, 
authority to receive payment. — M ynn v, Joliffe 
( 1834), 1 Mood. Ac R. 326. 

Annotations: — Refd. Ireland v. Tlioinwm (1847), 4 C. 11. 
140; Prakeford r. Piere.y (1860), 7 iJ. ik S. 516. 

732. General agent — Authority as such.] — The 

character of a general agent is sullicient to autho- 
rise liim to demand & receive the fines, payable on 
renewal of a lease. Mountnorris (Earl) r. White 
( 1814), 2 Dow, 469 ; 3 E. R. 931. 

For full anns., sec Landuuo A: Tkx\nt. 

733. Authority to receive principal Sc 

Interest — Waiver of notice before redemption.] — By 

deed securing an annuity which A. had granted to 
B., who resided abroad, power was given to A. to 


redeem the annuity upon paying a certmn sum of 
money, giving B. six months* notice in writing. 
C., B.’s general agent in England* received the 
redemption money from A., & delivered up to 
him the annuity deed without the notice required 
by the deed, & B. had no notice whatever that 
the money was about to be paid. C. had a general 
authority to invest & also to receive principal 
moneys as well as interest for B. ; — Held : C. had 
authority to waive the stipulation as to notice, & 
to receive the redemption money as he did for B. — • 
Webber v. Granville (1860), 30 L. J. O. P. 92 ; 
7 Jur. N. 8. 420. 

734. Managing clerk of attorney — ^Holding out.] 

— ^Where the managing clerk of attorneys had, 
without their knowledge, received money for the 
purpose of investment ; — Held : the question was 
(in absence of any actual authority) whether they 
had held him out as having authority so to receive 
it on their behalf. 

It requires a special authority, beyond that of a 
mere managing clerk, to entitle mm to receive 
money, so as to bind his employers, for the purpose 
of investment. It does not matter that pltfs. 
believed he had such authority. The question is, 
did defts. hold him out, or allow him to hold Mm- 
self out, as having such authority (Earle, C.J.) — 
Cornelius v, Harrison (1862), 2 F. & P. 758. 

See, farther, Solicitors. 

735. Insurance company’s agent — Authority ex- 
pressly limited — Notice to third party.] — In 1863 R. 
effected a life policy with the N. Society, premiums 
being payable half-yearly. In 1857 the N. Society 
transferred its business to the A. Co., & when R. 
paid at the branch office the next half-yearly 
premium, he received a printed receipt, stated to 
DO issued for the A. Co., ” with which was incor- 
porated the business of the N. Society.” At the 
root of tliis receipt was a printed memorandum 
that no receipts were valid unless printed, signed 
by the secretary & issued from the London office . 
On paying a subsequent premium to the branch 
office R. accepted a written receipt signed by the 
local agent only, & not issued from London : — 
Held : (1) the former receipt was a notice to K. of 
the only form of receipt that was valid; (2) the 
second payment was nothing more than a payment 
to the agent personally & not to the co. ; (3) the 
policy lapsed by reason of non-payment of pre- 
mium when due. 

Although a general agent may bind his principal 
as to third persons, notwithstanding the principal 
may have limited his authority, this rule docs not 
apply where the limit of the agent’s authority is 
known to the persons dealing with him (Turner, 
L.J.). — Towt.e V, National Guardian Assurance 
Society & Albert Life Assurance & Guaran- 
tee Co. (1861), 30 L. J. Ch. 900; 5 L. T. 193; 
7 ,Tur. N. S. 1109, L..TJ. 

London agent for country solicitor.] — See 

Solicitors. 


proviciod that tho i)ayer knows liiiu to 
bo ouf^u^rod in tho carryinif on of tho 
liayoe’B bUHinosa, &; has no rooHon to 
doubt Ids authority to w^coivo tho 
inonoy. — G kmmkl.l r. Annandalb & 
Son, Ltd. (1899), 36 S<,. l. u. 668.— 
SCOT. 

728 il. .1 — Doft. Ihrouffb a 

broker purohoNod frtJm pUfu. goods, to 
l>e paid tor before ri'inoval. Both doft. 
c Ilia brc»ker knew that pltfs. had a 
wiminw (.’'WMi *vnun: puyinonts for 

goods purchased wore usually made. & 
the broker knew that tho delivery clerk 
had no authority to deliver goods 
without H bpecial order from pltfs. A 
portion of tho goods was paid for it 
delivery obtained In the usual way. 
A« to tho remainder, the broker, on 
behalf, but without the know'ledge, of 


deft., paid the delivery clerk Kc obtained 
delivery without any order from pltfs. 
FItfs., a year subsequently, discovered 
that the delivery clerk had embezzled 
the money paid to him : — Jletd : they 
wore entitled to recover the balance of 
the price of tho goods from deft, in an 
action for goods sold & delivered. — 
MACKKNZIK liYATX V. SHIH CnCNDER 
Seal (1874), 12 B. L. R. 300.— IND. 

c. Consiffnee of hill of lading — Express 
authority.] — Tho 

paid the vendor’s agent who 
1 ho onoBifmAo of f ho hill of lading 
Held : the blU of l^ing was a written 
authority to receive the price; & his 
receipt was a valid discharge to tho 
purchaser. — Lambert v. Scott (1886), 
M. L. II. 2 Q. B. 340.— CAN. 

d. Notary — AtUhority os such • 


Possession of a bond — lieceipt of interest.] 
— A notary %vho receives a bond has 
not implied authority to obtain from 
the obligor tho intoi'est on the moneys 
80cui*ed by tho band, Sc If such interest 
is handed to him h>r the lender the 
obligor will not thereby bo discharged 
of his obligation to the lender if the 
notary fails to pay. — W ebhter r. 
Ddfiiesve (1887), 15 R. L. 210, Q. B. 
1887.— CAN. 

e. Wharfinger — AtUhority to ddiver 
to consignee,] — Semble : a wharfinger is 
not an agent of the consignor to whom 
tho consignee is authorised to make 
payment, after delivery of the goods to 
the oonsignoo Sc after an acemmt has 
l)een stated between him & the con- 
signor. — ^T obbancb fj. Hates (1852), 
3 O. P. 274.— CAN. 
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Master of ship selling ship.] — See Shipping 
& Navigation. 

Revocation of authority.] — See Part XI., post 

736. Scrivener — ^Authority to invest money.] — 

Where a scrivener is employed generally to place 
money to someone’s use, & the money is paid to 
him, the payment is not good if he misapplies the 
money. — Judgment in Debt Case (1627), Het. 46 ; 
24 E. H. 331 ; auhnom* Anon. litt. 54 ; 124 E. R. 
133. 

737. .] — Payment by the borrower to 

the scrivener is no good payment to conclude the 
lender. — Degg v. Osbaston (1668), 1 Cas. in Ch. 
Ill ; 22 E. R. 719. 

738. .]^Deft. placed money in the 

hands of Y., a scrivener, to be put out on bond. 
The money was lent to pltf. Subsequently pltf. 
repaid the loan to Y., without getting back the 
bond, which deft, kept himself & did not entrust 
to Y. : — Held : the payment to Y. did not conclude 
deft. — Henn V. CoNiSBY (1667), 1 Cas. in Ch. 93 ; 
1 Eq. Cas. Abr. 145; 22 E. R. 710. 

Annatalian , : — FoUd. Dogg v. Osbaston (1668), 1 Cas. in Ch. 

111 . 

739. Scrivener retaining security.] — A . 

entrusted a scrivener with money for investment, & 
the scrivener lent it on bond in A.’s name & handed 
the bond to A. The scrivener received the interest 
& called in the principal. The obligor paid the scri- 
vener, & took a note from him for delivery of the 
bond. The scrivener got the bond from A. on giv- 
ing a note either to give back the bond or pay the 
money. Before the money was paid, the scrivener 
failed : — Held : A. could not enforce the bond, 
since he had trusted the scrivener, not only with 
the putting out of his money, but with custody of 
his secuiity. — Abbington v. Orme (1691), 1 Eq. 
Cas. Abr. 146 ; 21 E. R. 046. 

740. .] — Pltf., having an annuity 

granted to her her heirs out of the excise or 
customs, & having occasion to borrow a sum of 
money, procured the same of R,, a scrivener, who 
was employed to let out money for defts., gave 
him £1()0 for procuration ; the security given for 
it was out of this annuity, a proportion whereof 
was set aT)art, to he yearly applied towards this 
debt, till the whole principal & interest were dis- 
charged. R. had received £2,900 for the use of 
defts. & gave his receipts & had accounted to defts. 
for above £1,700, but about £1,100 remained^^in his 
hands unaccounted for, & he died insolvent ; & 
the only question was, whether this loss should fall 
upon pltf. or defts. It appeared that R. was agent 
for defts., not only in this but in other affairs, & 
that he transacted this matter on their behalf, save 
the writings executed, & paid the money lent, & 
that the money was appointed to be paid at his 
house, & that the writings wore left with him. At 
apparently continued at his house : — Held : the 
loss ought to fall upon defts., & not upon pltf., who 
for all that appeared was an utter Granger to R. 
before the borrowing of this money. 

If a bond is left with a scrivener, that is sufficient 
for him to receive the principal &; interest, & the 
delivery up of the bond is a sufficient discharge to 
him that pays it. But if a mtge. were left with a 
scrivener, this is a sufficient authority to him to 
receive the interest, but not the principal ; & the 
delivery up of the mtge. by him is no sufficient 
discharge to the mtgor., because the estate ought 
to be reassigned ; which cannot be done but by the 
party himself (Trevor, M.R.). 

There is no reason for this difference ; in equity 
it would be all one, the money being really paid to 
the person who had the deeds in his custody 
(Wright, Lord Keeper). — Cleveland (Duchess) 
v. Dashwood’s Executors (1701), Freem. Ch. 
249 ; 22 E. R. 1189. 


741. .] — If one trusts his 

ner (who puts out money for him) with the custodv 
of his bond, As the scrivener receives the money iV 
delivers up the bond, the obligee is barred as 
against the obligor for ever ; but it is otherwise in 
the case of a m^e. because a legal estate is vested, 
& cannot be divested without assignment. — 
Martyn V. Kingsly (1702), Free. Ch. 209 ; 24 
E. R. 102. 

Annotatiom : — CODSd. Wilkinson t5. Candlish (1850), 5 

Exch. 91. Befd. Beaufort v. Nceld (1845), 12 Cl. & Fin. 

248, n. L. 

742. .] — ^A., having borrowed 

from B., through C., a scrivener, £100 on a bond 
which w^as handed over to B., paid the interest for 
several voars to C. & also £50, part of the principal, 
which < 3 . paid over to B. A. paid the remaining 
£50 to C., who failed before paying it over to B, : — 
Held : not a good payment. 

If the person to whom the security is made trust 
his security in the hands of the scrivener, payment 
to the scrivener is good ; but if he take his security 
into his own keeping, payment to the scrivener will 
not bo good, unless it can be proved that the scri- 
vener had authority to receive it. In this case the 
scrivener received the interest At part of the prin- 
cipal At paid it to the obligee ; that does not imply 
that he had any authority to receive it. As long as 
he paid it over all was well, At anyone else might 
have carried it to the principal as well as he 
(Trevor, M.R.). — Wolsteniiolm v. Davies (1705), 
Preem. Ch. 289 ; 22 E. R. 1217. 

Annotaiion : — Distd. Wilkinson t>. Candtish (1850), 5 Exch. 

91. 

743. .] — Payment of interest of 

mtge. to the scrivener is good, if he has the bond 
or mtge.-deed. So of principal, if he deliver up the 
bond. — Whiti^ock v. Waltham (1708), 1 Salk. 167 ; 
91 E. R. 140. 

Annotations: — Distd. Wilkinson v. Candlish (1850), 5 Excli. 

91 f River Clyde Trustees v. Duncan (1853), 21 L. T. 0. 1^. 

37, H. L. 

Solicitor.] — See Solicitors. 

Authority to receive mortgage money or 

interest.]— Mortgage ; Solicitors. 

Authority to receive purchase money 

on sale of land.] — Sec Conveyancing & Law of 
Property Act, 1881 (c. 41), s. 56 ; Sale op Land. 

Stockbroker.] — See Stock Exchange. 

744. Traveller — Employed to sell but accustomed 
to receive payment — Notice to third parties as to 
manner of payment.] — Where limitations are placed 
on the authority of an agent or traveller, the extent 
of those limitations must be brought home to the 
customer’s mind if ho is to be bound by them. 

Applts. employed a traveller for the sale of their 
goods. The statoments of account intimated to 
customers that cheques were to be crossed. Iti 
some cases a special crossing with the names of the 
bank of the payees was requested. The traveller 
in some cases received payment in the form of 
cheques i)ayable to himself, At in another case in the 
form of notes At gold, lie fraudulently appro- 
priated the money so paid. In an action by applts. 
lor the money so paid to the traveller by rosps. ; — 
Held. : resps. wore not liable to pay the money the 
second time, as they had not, wlien they made the 
original payments, been informed that neither cash 
nor any payment save in the prescribed form would 
be accepted. — International Sponge Importers, 
Ltd. V, Watt (Andrew) At Sons, [1911] A. 0. 279 ; 
81 L, J. P. C. 12 ; 27 T, L. R. 364 ; 55 Sol. Jo. 422 ; 
16 Com. Cas. 224, H. L. 

745. Trustee agent for co-trustee — Management 
of trust estate & choice of investments. p-^A. At B., 
trustees of a will under which pltf. was entitled to a 
share of residue, which she had assigned to 0. At D., 
trustees of her marriage settlement, paid it to C. 
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Sect, 3. — Implied authority : Suh-secU 13, A, B, & i this is payment to the master. — T horold v. Smith 
£.] j (1700), 11 Mod. Rep. 71, 87 ; Holt, K. B. 462 ; 88 

alone, without the knowledge of D. They after- | 

wards transferred a legacy of stock settled upon .4nnoto<iorjs :—Refd.Nioksonv. Brohan (1713), lO Mod. Rep, 
similar trusts to C. & D., by w’hom it was sold out, | ; Williams v. Evans (18G6), L. R. 1 Q. B. 352, 


choice of investments, 
misapplied lost by C. 
Pltf. sought to have bc)th funds made good : — 

■ of D. did not justify A. & B. 

the money .—MARfiETTS V. J^KKS (1804), 34 L. J. | 
Ch. 109 ; 10 L. T. 85 ; 12 W- R. 517. i 

B. Authority to receive Payment by Cheque. 

746. Agent — Custom.] — An agent authorised to 
i*(*.ceive payment has ordinarily authority to receive 
it only in cash. If the payment had been by 
i heque, then it might be a question for the jury, 
since it is th(i custom to pay by cheque, whether the. 
])aymont would be good or not (Blackiutun, .T.). — 
WiTjJAMH V. Kvanr (1800), li. H. 1 Q. R. 352 ; 35 
L. J, (^, B. 1 11 ; 1.3 L. T. 753 ; 30 J. W 092 ; 14 
W. K. 330. 

747. Entrusted with document of title to be 

delivered on payment.]— A tenant, restrained by 
terms of his lease from assigning without the con- 
sent in writing of his lessor, applied to lessor for 
leave to assign, who sij^ed a licence to assign, & 
handed it to an agemt with instructions not to part 
with it until he got payment of the rent then due 
from the tenant. The agent, in presence of the 
intending assignee, handed over the licence to the 
tenant on receipt of a che(iuo, drawn by the tenant 
to the order of the agent, for the rent & his pro- 
fessional charges, & the assignment was then com- 
pleted. The cheque was dishonoured : — Held .* (1) 
the agent being entrusted to hand over a document 
of title as well as to rv^ceivo payment, there was no 
general usage authorising him to take a cheque in 
payment in lieu of cash ; (2) as the cheque was for 
charges as well as rent, it was not in a form in which 
it could be handed over to the principal ; (3) the 
« gent was rcsfxmsible to his principal for the rent. 

" *6 V. Westacott, [1894] 1 Q. B. 272 ; 03 
L. J. Q. B. 222 ; 70 I.. T. 18 ; 42 W. 11, 130 ; 10 
r. L. R. 51 ; 38 Sol. Jo. 39 ; 9 R. 35, C. A. 

Jnnotation : — Reid. Ilino r. S.S. luscc. Syndicate (1894), 72 

L. T. 79. 

Auctioneer.] — See Auction & Auctioneers. 

748. Clerk — ^Authority to receive money paid over 
counter.] — Goods were left by pltf. in the warehouse 
of E. & Co., at H., for sale. Deft., who resided in 
liOndon, purchased a parcel of the goods, & re- 
mitted the price to plti. Deft, having afterwards 
purchased more goods, received a letter from T., 
clerk of E. & Co., inclosing an invoice & purporting 
to be written by E. & Co., by the procuration of 
pltf., stating they were authorised by pltf. to 
receive payment for him, & requesting deft, to 
remit the money to them. Deft, remitted the 
amount by cheque, inclosed in a letter addressed 
to E. & Co., which was delivered at their counting- 
house ; but T. intercepted the letter, & appropri- 
ated the mom^y to his own use. T. had authority 
fi*om pltf. to receive money paid over the counter 
for goods sold in the warehouse, but in no other 
way : — Held : the receipt by T. was no payment 
to pltf.— K aye v. Brett (1860), 5 Exch. 269 ; 19 
L. J. Ex. 346 ; 15 L. T. O. S. 186 ; 156 E. R. 
116. 

749. Servant — Instructions to collect debt — 
Ghecj^ue not promptly cashed.] — Qu, : whether, if a 
creditor sends his servant to receive money from a 
debtor, &; the servant receives a banker’s cheque, & 
keeps it an unreasonable time until the banker fails. 


for certain jewellery he had purchased at pltf.’s shop, 
by a cheque drawn in favour of, handed to, a 
shop assistant. The assistant had authority to 
“ " ' ’ ■ by a cheque drawn in 

iu» vijui piw. xiio uu^que was cashed by the 

assistant, who embezzled the proceeds : — Meld : 

evidence that the cheque when cr.'rhoi 
amounted to payment. — Walker v. Barker 
(1900), 16 T. L. R. 393. 

751. Solicitor — ^Authority to receive payment oX 
mortgage money.] — ^A solr. authorised to receive 
payment of mtge. money on payment off of the 
mtge. is not entitled to receive such payment in 
the form of a cheque. — Blumberq v. Life In- 
terests & Reversionary Securities ()orpn., 
Ltd., [1897] 1 CU. 171 ; 06 L. .T. Ch. 127 ; 75 
L. T. 627 ; 45 W. R. 246 ; 41 Sol. Jo. 130 ; affd. 
on another point, [1898] 1 Ch. 27, C. A. 

Annotation : — Apld. Johnston v. Noyes, [18991 2 Ch. 73. 

See^ further^ Mortgage ; Solicitors. 

752. Steward — ^Authority to admit to copyhold — 
Crossed cheque for fine.] — Deft, having purchased 
a copyhold in a manor, of which pltf. was lord, the 
steward appointed 0., defb.’s solr., deputy steward 
to admit. Some time after admittance, deft, sent 
0. a crossed cheque including the amount of the 
fine. Tliis cheque C. pmd into his bankera, & they, 
having got the cash for it, kept the money, as C.’s 
account was overdrawn. Pltf. sued for the fine ; — 
Held : (1) whether C. was originally authorised to 
receive the fine, whether his authority continued to 

I the time of actual payment, & whether he received 
I under such authority, were questions of fact ; (2 ) as 
on the facts of the particular case there was evi- 
dence for the jury in the affirmative, the ct. could 
not interfere with its so finding ; (3) taking this 
finding as correct, the payment by a crossed cheque 
eventually cashed was good against pltf., though 
such cash was afterwards kept by C.’s bankers. — 
Bridges v. Garrett, No. 31, ante. 

Annotations : — Consd. Pearson v. SooU (1878), 9 Ch. D. 198. 
Distd. CroBsley v. Maprniac, [1893] 1 Ch. 594. CoDSd. 
Pa^ V. Westaoott, [18941 1 Q. B. 272, C. A. 1 entirely 
agree with the view that that cuee turns on tli<5 
fact of the cheque having hoen honoured so as to 
make It in fact payment In cosh (Davet, L.J.) Expld. 
The Nethorholmo, Glen Holme & Rydal Holme (1896), 
72 Jj. T. 79, C. A. Consd. lie Heath, Parker & Brett (1 898). 
43 Sol. Jo. 98, C. A. Apld. Walker v. Barker (1900), IG 
T. L. R. 393. 

753. Theatrical booking agent — ^Authority to let 
seats.] — ^By a verbal agreement an agent of pltfs. 
contracted with an agent of defts., whose business 
was a theatrical agency for sale of theatre tickets, 
that defts. should let certain seats erected by pltfs. 
in consideration of an agreed rate of commission. 
Nothing was said by either party as to whether pay- 
ment for seats was to be in casn or whether crecRt 
should be allowed. Pltfs.* town clerk saw cheques 
being taken by defts. at their stand & made no 
prot^t. An action was brought claiming from 
defts. the price of seats sold by them, but for which 
they had not been paid : — Held : (1) there was no 
custom, usage of trade, or habit of dealing in this 
case to give credit ; (2) the general rule applied, & 
the agents had only authority to receive payment 
in cash ; (3) cheques must for such purpose as this 
be considered as cash. — ^Westminster City Oorpn. 
V. Leader & Co. (1903), 67 J. P. Jo. 183 ; 47 Sol. 
Jo. 419, 
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C, Authority to receive Payment by Bill of 
Exchange^ etc, 

754. Agent — ^Express authority — ^Bill discounted.] 

— ^Where the seller’s agent, acting within his autho- 
rity, takes the buyer’s promissory note in payment, 
& discounts it, there is, as against the seller, pay- 
ment, & the seller cannot whilst the note is out- 
standing exercise any lien over the goods, — 
Bunnby V, PoYNTZ ( 1«33) , 4 B. & Ad. 568 ; 1 Nev. 
& M. K. B. 229 ; 2 L. J. K. B. 55 ; 110 E. R. 569. 
Annotations : — Distd. Sykos v. Giles (1839), 5 M. & W. 645. 
Apld. rooley v. liudd (1851), 14 Bear. 34. Difltd. Gunn r. 
Bolckow, Vaughan (1875), 32 L. T. 781, C. A. Dbtd. & 
N.F. Be Defrics, Eioholz v. Dofrics, [1909] 2 Ch. 423. 
The case of Bunney v. Potmts is inconHisLont with, 
if n^t expressly overruled by Ounn v. Bolckow, Vaughan 
<£• Co. (Wahrington J.). Mentd. Dixon v. Yates (1833), 
5 B. & Ad. 313 ; Tanner v. Soovell (1845), 14 M. & W. 28 ; 
Nioholl r. Thomas (1850), 15 L. T. O. S.50; McLaren, 
Exv. Cooper (1879), 11 Ch. D. 68, C. A. 

755. Authority to coUect bill.]— If the 

holder of a bill of exchange for £60 sends his servant 
with it to the payee for payment, & the payee gives 
the servant a draft on his banker for £100, & the 
banker writes off £60 from £100 draft, but the ser- 
vant, instead of receiving the money, takes a note 
of £60 from the banker on a merchant who imme- 
diately after becomes insolvent <te refuses to pay 
it, the act of the servant shall not, in such case, 
bind his master ; for the servant was sent to receive 
the money from the payee & not the note from the 
banker ; & the master may recover the £60 from 
the banker in an action of assumpsit as money had 
& received from the payee of the bill to his use. — 
Ward v, Evans (1703), 1 Com. 138 ; 2 Ld. lUyin. 
928 ; 6 Mod. Rop. 36 ; 2 Salk. 442 ; Holt, K. B. 
120 ; 92 E. R. 1002. 

Annotations : — Distd. Niokson v. Brohan (1713), 1 0 Mod.' Rep.' 
109. Apld. Tatlock v. Harris (1789), 3 Term Hop. 174; 
Honningrt v. Rothschild (1827), 4 Bing. 315. ^Id. 
Thorold v. Smith (1706), Holt, K. B. 462 ; Smith v. 
Wilson (1738), Andr. 187 ; Grant v- Vaughan (1764), 3 
Burr. 1510. 

750. Authority to receive payment In 

ordinary course of business.] — Where a man has 
authority to receive money he cannot receive any- 
thing else. But where by the course of the world 
& trado a servant has a general authority to do 
what his master would have done, then it may bo 
different. Where a servant had many times 
received bills for his master : — Held : this was an 
authority for that purpose, — T horold v. Smith, 
No. 749, ante. 

Annotations : — Folld. Williams v. Evans (1866), L. R. 1 
Q. B. 352. Befd. Niokson v. Brohan (1713), 10 Mod. Hop. 
109. 

757. .] — Where an agent has authority 

to receive payment, the ordinary rule of law, in 
absence of evidence of a special authority, is, that 
the authority is to receive payment in the ordinary 
course of business. It is not in the ordinary course 
of business that an agent should receive money 
before it is due for his own accommodation, 
taking a bill & allowing discount. — B reming v, 
Mackie (1862), 3 F. &; F. 197. 

758. Entrusted with goods for sale.] — 

Barton v, Sadock, No. 803, post, 

For full anns., see S, O. No. >03, post. 

759. Agent of shipowner — ^Authority as such.] — 

Freight was paid to a sliipbroker, who acted as 


agent for the shi^wner, by promissory note. 
Oh the shipbrokers bkpey. ; — Held: the char- 

760. Auctioneer — ^Authority to receive purchase- 
money.] — An auctioneer authorised to receive pay- 
ment of the purchase-money must receive it in 
cash ; he has no authority to receive payment by 
bill of exchange or to take security for payment. — 
Sykes v. Giles (1839), 5 M. & W. 64'6 ; 9 L. J. Ex. 
106; 151E. R.273. 

Annotations: — Folld. Williams v. Evans (1866), L. R. 1 

Q. B. 352. Bold. Swoetlng v. Pearoo (1859), 7 C. B. N. .S. 

449. 

761. Authority to receive deposit & balance 

against delivery,] — ^An auctioneer authorised to 
sell goods on conditions that purchasers shall pay 
a deposit at once, & the remainder of the purchase- 
money to the auctioneer on or before delivery of the 
goods, has no authority to receive payment by a bill 
of exchange ; & such payment will not discharge 
purchaser. — ^Wili,iam8 v, Evans, No. 746, ante. 

See, further. Auction & Auctioneers. 

762. Broker — Authority to take bill of particular 
currency.] — ^A payment, by the buyer of goods to 
the broker is not good, if it varies from the original 
terms of the contract ; & evidence of a custom to 
that effect is not admissible. Where the terms are 
a bill at 4 months, & 24 discount for ready money, 
prompt in 14 days, a payment by bill at 2 months, 
deducting 14 discount, is no payment as against the 
principal, although he make no demand till after 
expiration of the time of credit. — C ampbell v. 
Hassell (1816), 1 Stark, 233. 

Annotation : — Distd. Schott r. Irving (1830), 1 B. & Atl. 605. 

763. Custom as to date of payment.] — 

Freight of a car^o from the West Indies having 
been paid by consignees to brokers witliin 2 months 
from the date of sending in the report, the broker 
subsequently absconding, tliis was found by the 
jury to bo a legal payment, although it was alleged 
to be the custom of the trade to pay it after a 
lapse of 2 months from that date. — Graham v. 
Kensington (1842), 6 L. T. 867. 

764. Previous dealings— Bill drawn in bro- 

ker's name.] — ^A. was employed by B. <fc Co. as 
their bioker. He sold goods, the property of his 
principals, lying in the JA>ndon Docks, to C., & 
drew a bill of exchange in his own name, which bill 
C. accepted for the amount, & paid. A. became 
bkpt. ; B. & Oo. disavowed the transaction, & 
called upon C. for payment ; C. refused to pay, 
alleging he had already paid the broker, & brought 
trover for the goods against B. Co. ; — H cld : ( 1 ) as 
B. & Co. had suffered their broker upon some occa- 
sions to draw bills in his own name, without men- 
tion of them as his priiiciuals, they were bound by 
the payment wliicli had been made to him by C. 
in the present case ; (2) the action well lay against 
B. & Co. — Townsend v, Inglis (181(5), Holt, 
N. P. 278. 

Annotation : — Consd. Glyu, Mills, Cunie r. JOubt West. 

India Dock Co. (1882), 7 App. Cas. 591. 

765. Clerk — ^Authority to collect note,] — If a 
master sends a clerk, who has general management 
of his cash concerns, with a note to a ba&er to 
receive money, & the servant, instead of so doing, 


PART V. SECT, 3, SUB-SECT. 13.— C. 

f. Agent — Authority to sell for cash .] — 
An agont to sell land for cash has no 
authority to recoivo payment on Ijohalf 
of his prinoipal by \vay of a promissory 
note.— Walder V. Ctrrre (1908*9), V. L. H. 
261.— A US. 

g. .] — ^Whero on agent 

for sale of land for oash acoepted bills 
for pnrohase-monoy & applied thorn to 
his own use: — Held: there was no 


payment to the prinoipal who was not 
convey. — ^B rown v. fclMART 
(1846), 1 E. & A. 148. — CAN. 

b. partly by promis- 

sory notes — l^omissory notes to be made 
payable to pHnci^.]^Aji agent with 
authority to sell land & take payment 
partly in cash & partly by promissory 
notes is only entitled to take promissory 
notes payable to his principal. — 
Gocjrliy V . Carson (1890), 10 V. L. R. 


i. Authority to make inquiries con • 

cerning dehtor.\ — Pltfs. iioaring a dohtof* 
was fraudulently making away with hi.s 
property sent a clerk to make inquiries, 
but without si>coial Instinjotions, & he 
took a promissory note os a oomi)OHltl(>u 
for ,'is. in the pound wldoh pltfs. refused : 

-Held : pltfs. not barred from _ 
for the original debt. — Seymour i 
WooDumiY (I860), 11 L. C. R. 71.~ 
CAN. 
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gets another to give him a draft upon the banker 
for it, & the banker fails before the draft is pre- 
sented, the master is liable for the loss. — Nickson 
V. Brohan (1712), 10 Mod. Kep. 109 ; 88 E. R. 049. 

766. Insurance broker — ^Authority to collect loss 
— Personal liability.] — If an insurance broker debit 
the underwriter with a loss, & take his acceptance 
for the balance of account between broaer & 
underwriter, payable at a later date than the 
time when the loss would bo payable in cash, the 
assured may maintain an action against the broker 
for money had Sc received ; though the acceptance 
was dishonoured, & the broker never received any 
money. — ^Wilkinson v. Clay (1815), 0 Taunt. 110 ; 
128 E. R. 074. 

Annotation : — Ezpld. Atkins v, Owen (1836), 4 Ad. & El. 

819 . 

767. * Authority to settle claim against 

underwriters.] — Policies of insurance upon certain 
of pltfs.’ ships were effected with defts. by a firm 
of insurance brokers on behalf of pltfs. Pltfs. 
subsequently authorised the brokers to settle 
their claim against defts. under these policies, & 
to receive payment in cash in accordance with the 
recognised custom. Instead of cash the brokers 
took a bill of exchange at 3 months in payment of 
a general account, including pltfs.’ This bill they 
afterwards discoimted, & it was eventually paid 
by defts. The brokers failed without having paid 
pltfs. In an action by pltfs. to recover the amoimt 
due to them fi*om defts. : — Held : (1) taking the 
bill was not within the authority conferred upon 
the brokers by pltfs. ; (2 ) it was contrary to the 
recognised business custom, Sc even when dis- 
counted it did not constitute a payment to pltfs. — 
The Nethbrholme, Tiik Glen Holme, & The 
Rydal Holme (1896), 72 L. T. 79 ; 11 T. L. R. 
224; 7 Asp. M. L. 0. 5.58 ; 11 R. 777, C. A. 

Master of ship — ^Authority to collect freight.] — 
See Shipping Sc Navkution. 

JJ, Authority to receive Payment hy Set-off, Writing 
off Debts, or Settlement in Account, 

768. Agent — Authority to receive debt — & pay 
thereout sum due to himself.] — If a principal, being 
indebted to his agent, authorise that agent 
generally to receive moneys due to him from his 
(the principal’s) debtor, intending he should 
thereout pay himself his own debt, he authorises 
that agent, impliedly, to the extent of that debt, to 
receive payment in any way he may think fit, 
oven by way of set-off as between the agent Sc 
debtor. 

B. being indebted to C., his solr., instructed 
(t., his debtor, to pay the balance due to him to 
C., & sums were written off by C. in account with 
G. : — Held : a good payment against B. — Barker 
V. Greenwood, No. 709, jwst. 

For full auni=)., S. C. No. 769, post. 

769. Agent receiving payment otherwise than in 
cash — Authority to receive payment — Onus of 
proof.] — A debtor who pays the amount of his debt 
to his creditor’s agent must pay it in cash unless he 


can show the agent had authority to receive pay- 
ment in any other manner. If he pays by a sel^tle- 
ment in account, the onus is on him to show the 
debt due from the principal to the agent. Sc the 
specific circumstances in which the agent was 
appointed to receive the money. — ^Barker v, 
Greenwood (1837), 2 Y. & C. Ex. 414 ; 0 L. J. 
Ex. Eq. 64; lJur. 641. 

Annotations : — Apld. Bridges v. Garrett (1869), L. R. 4 C. 1% 
580. Coxlfd. Pearson v. Scott (1878), 9 Ch. D. 198. Arid. 
(k)up6 V. Collyor (1890), 62 L. T. 927. Mentd. Hanley r. 
('orHajm (1817), 2 New Praot. Oas. 431 ; Muttyloll Seal r. 
Dent (1853), 6 Moo. Ind. App. 328; Sweeting v, Pearce 
(1859), 7 C. B. N. S. 44 9: Jle Shanks, Ex p. Swiiubanks 
(1879), 11 Ch. D. 525, C. A. 

770. .] — If a creditor employs an agent 

to receive money of a debtor, & the agent, instead 
of receiving the money, writes off a debt due from 
himself to debtor, the latter is not thereby dis- 
charged. 

Where C., employed by pltf. generally to obtain 
orders Sc to receive payment of a debt from deft., 
accepted as payment a cheque of his own, which 
deft, had previously cashed for his accommoda- 
tion ; — Held : as pltf. had not ratified C.*s act, 
deft, was not discharged. — Underwood v, 
Nicholls (1855), 17 C. B. 239 ; 25 L. J. C. P. 
79 ; 20 L. T. O. S. 100 ; 4 W. R. 153 ; 139 E. R. 
1002. 

Annotation Consd. C^ulteroll r. Hliidle (1866), L. K. 1 
C. P. 186. 

771 . Authority to sell estate Sc receive 

price.] — A purchaser being a creditor of the agent 
of the vendor of an estate, is not entitled, by agree- 
ment with the agent alone, to place the debt due to 
the agent to the debit of the principal on account 
of the purchase-money. 

A. employed B. to sell his estate, Sc to receive 
the purchase-money. B. sold it to C. An account 
was afterwards settled between B. & C. whereby, 
after giving credit for moneys paid on account of 
the purchase, & a private debt of £550 due from 
B. to C., a smaU balance appeared due on account 
of the purchase-money, which balance C. then paid 
to B. A., in ignorance of the arrangements between 
B. & C., executed the conveyance. Sc signed 
a receipt for the whole purchase-money ; these 
were handed over by B. to 0. : — Held: (1) the 
arrangement for setting off B.’s private debt was 
invalid ; (2) C. was still liable to A. for the £550. — 
Young v. Wihte, White v. Young (1844), 7 
Beav. 600 ; 13 L. J. Ch. 418 ; 3 L. T. O. S. 339 ; 
8 Jur. 064 ; 49 E. R. 1102. 

Annotation : — Reid. Wrout v. Dawes (1858), 25 Beav, 369. 

772. Full powers to act for principal.]— 

Where a foreign merchant wrote to his English 
correspondent directing the latter to consider any 
consignment from him as the property of his son, 
then residing in England, so that the son might 
place &; dispose of the father’s money as if it were 
the son’s own property, Sc stating that, as the son 
informed the father of everything, the consignor 
would not continue writing, out that wliatevor the 
son said for him was to be the same as if he had 
said it himself, Sc must guide the consignee : — 
Held : (1 ) the son was thus constituted not merely 
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768 I. Affcnt —Anltuirity to riTcive | 
debt.} — An authority given by u i)rin- | 
cipal to his agent to rt^eoivo money i 
cuinnot bo construed Intt) an agi’wsment 
not to receive money l)ut to allow the ' 
debtor to write oflf so much as may bo 
duo from Uic tigiMit. to him. Barmtt v. 
Veidland, 10 B. & i). 760, folld.— 
Wyur V. Jones (1916), 32 W. L. R. 
636 ; 9 W. W. 11. 367.— CAN. 

768 U. Authority to receive price.] 

— IX^ft.. boing indebted to pltfi*, for the 


purchase price of a certain lot of land 
&- expenses, n'ont to the ofllco of tlie 
eo. appointed to receive the money. 
Ho there saw D.. the secretary, who 
held tlio general power of one of pltfs., 
upon D.*8 suggestion an arrangement 
was made between them that D. should 
pay the oo. the amount duo upon 
the lot & that deft, should oanool a 
oorresponding portion of a debt which 
D. owed him. Thereafter transfer of 
the lot, containing an aoknowlodgmont 
that the purohaso price had boon paid, 
was passod to deft. D. failed to settle j 


with the CO., & deft, with knowledge of 
this fact took no proceedings against 
him & allowed liim to leave the country 
without discharging the debt : — HelA. : 

(1) the arrangement between D. & deft, 
did not constitute a pajment to pltfs. ; 

(2) in aU the clrcumstanoes deft, was not 
entitled to raise the defence that D, 
by virtue of the general power held by 
him had authority to enter Into tlio 
arrangement as to payment. — Hetman 
& Napier v. Rounthwaite, S. A. L. K. 
(1917), Appellate Div. 456.— S. AF. 
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an agent with full powers to act for his father, 
but the consignee was justified in sotting off, with 
the son’s concurrence, a debt due to the father 
against one due from the son ; (2 ) aliJiough on 
one or two occasions the consignee had required 
a written authority from the son before so acting, 
neither this circumstance nor the terms of the 
letters rendered any writing necessary, but a 
verbal direction or subsequent adoption by the son 
was sufficient ; (3) the consignee’s firm having 
been changed by the death of a member of it, 
subsequently to the date of the letters, made no 
difference in these respects, the letters having 
imposed a duty on the consignee’s house, wliich 
continued as long as the relation between pltf. & 
it, however it might be composed. — P ariente v. 
Lubbock (1856), 8 Do G. M. & G. 5 ; 44 E. R. 
290, L..TJ. 

773. Agent acting for both parties — Authority 
from one to appiy funds in his hands & from other to 
receive payment.] — The agent of vendors, who had 
authority to receive the purchase-money, had in 
his hands a sum belonging to the purchaser suffi- 
cient for that purpose & was directed by him to 
^‘'Pply it i*^ payment. The agent debited pur- 
chaser’s account &; credited the vendors* account 
with the amount, & ho rendered to vendors an 
account, charging himself with that sum as re- 
ceived from purchaser : — Held : (1) this was not a 
valid payment to vendors ; (2 ) tlioy liad still a 
lien on the estate for part of the money lost by the 
agent’s bkpcy. ; (3) the facts that vendors had 
executed the conveyance & signed a receipt, which 
remained in the hands of the common agent of 
vendors & purchaser, & that purcliaser had been 
admitted to the copyhold estate & obtained 
possession, did not vary the case. — W rout v. 
Dawes (1868), 25 Beav. 369 : 27 L. J. Ch. 635 ; 
31 L. T. O. S. 261 ; 4 Jur. N. S. 396 ; 63 E. R. 678. 

Annotaticn Distd. Wall v. Cookert^ll (1860), 29 L. J. Ch. 

816. 

774. Broker — Authority to sell goods.] — A. hav- 
ing purchased goods of B. through a broker, paid 
the broker for them, partly by an advance on his 
general account with the broker before delivery of 
the goods, &: partly by cash on a settlement of 
accounts after delivery. The broker did not pay 
over the money to B., &; became bkpt. In an 
action by B. to recover from A. the price of the 
goods except so much as had been paid in cash : — 
Held : it was a question of fact for the jury 
whether payment to a broker in advance was a 
good payment as against the principal, depending 
on the usage of the trade. — C atterau, v, Hindue 
( 1867), L, R. 2 C. P. 368, Ex. Ch. 

776. Authority to sell shares according to 

custom.] — ^An alleged custom amongst stockbrokers 
that a member of the London Stock Exchange, 
who has sold shares on instructions of a counti^ 
broker, acting for an undisclosed principal, is 
entitled to set off against the price of the shares a 
debt due to him from the country broker in respect 
of i)revious Stock Exchange transactions, is un- 
reasonable, & will not bind the principal of the 
country broker unless he is proved to have known 
of the alleged custom, & agreed to be bound by it. — 

778 i. Ageixt acting for both parties--^ 

AvJdwrity from one to apply funds in his 
hands ^ from other to receive payment — 

Acting as hankers.] — Where a co. acting 
as general bnsineBB agents, & as bankers 
for its clients, is authorised to oolleot 
money duo by one of its clients. A., to 
another, B., it is witliin scope of its 
authority, as agent for B., to receive 
the money by debiting tljo account of 
A. with the amount, at his request, & 
crediting the account of B. ; 8l such 
entries amount to payment as between 
A. & B. Pearson v. Scott (1878), 9 

J4 — VOL. I. 


Blackburn v. Mason (1893), 68 L. T. 510 ; 9 
T. L. R. 286 ; 37 Sol. Jo. 283 ; 4 R. 297, C. A. 

Annotation: — Retd. Anderson v. Sutherland (1897), 13 

T. L. R. 163. 

776. .] — A London broker, employed 

by a country broker to sell stock which he knows, 
or ought as a reasonable man to know, belongs to 
a client of the country broker, cannot discharge 
himself from liability to such client for the pro- 
ceeds of the sale by selling same in account with 
the country broker. — ^Anderson v, Sutherland, 
Craiq V. Sutherland (1897), 13 T. L. R. 163 ; *11 
Sol. Jo. 226 ; 2 Com. Cas. 65. 

777. Broker for foreign principal — Authority to 
sell shares.] — C., living in Canada, sent through X., 
a country stockbroker in England, a power of 
attorney for sale of £1,000 Goschens standing in 
the name of C. to dofts., the London agents of X., 
with instructions to sell. Defts. sold the stock for 
£970, with which (loss commission) they credited 
X. in his general account with them. The account 
between X. & dofts. was ultimately balanced by 
subsequent entries, including two bills drawn by X. 
& accepted & paid by defts., but no payment 
expressly on account of the sale of Consols. The 
fact of the sale of the stock was not discovered by 
0. for several months, when X. was insolvent ; Sc 
no part of the proceeds of sale was received by C. : 
— Held : (1) defts. were not relieved either by the 
transactions between them <fc X., or by the fact 
that O. was a foreign principal, from liability ; 

(2) judgment must be given for the proceeds of 
the stock with interest at 4 per cent. — Crosslky e. 
Magniac, No. 7S0, post. 

See, further. Stock Exchange. 

Insurance broker — ^Authority to settle loss.] — See 
iNsrniANCE. 

778. Solicitor — Instructed to seU shares.] — A per- 
son owing money to an agent, knowing him to be 
such, must pay in such a manner as to facilitate 
the money reacliing the principal’s hands, & can- 
not pay by a settlement of accounts between him- 
self & the agent. 

Bltfs., as exors., instructed S., a solr., to sell cer- 
tain shares. S. employed deft., a stockbroker, with 
whom he had at the time a current account for 
differences upon private speculative transactions on 
the Stock Exchange. Dqf t. having sold the shares 
paid part of the i)roceed8 to S., & by liis directions 
placed the balance to credit of S. in the current 
account, which was afterwards settled by a pay- 
ment made to deft. S. never paid the balance to 
pltfs., but absconded & was declared bkpt. : — 
Held : ( 1 ) in the circumstances deft, must be taken 
to have had notice that the shares were not the 
property of S. ; (2) though 8. had authority from 
pltfs. to receive the proceeds of sale, payment to 
Idm, by giving him credit in an account between 
him <fe deft., was not sufficient to discharge deft. ; 

(3) deft, was liable for the balance. — Pearson 
(Pierson) v. Scott (1878), 9 Ch. D. 198 ; 47 L. J. 
Oh. 705 ; 38 L. T. 747 ; 26 W. R. 796. 

Annotations : — Refd. Pap6 v. WeatacoU, [1894] 1 Q. li. 272, 

C. A. ; Tlio NeLlicrholme, Glon Holmo & Rydal Holmo 

(1895), 72 L. T. 79, C. A. ; Craig v. Sutherland (1897), 

2 Com. Cas. 65 ; Walker v. Barker (1900), 16 T. L. R 


Oh. D. 198, & that class of oases distd. — j himsolf as cashie r for his employers, of 
Elus V. Batqeb (1898), 17 L. K. 65, so mucli of the debt duo to them by tho 
H.Z. commission agents as equalled tho snm 

ho Idnuielf was due to tho latter ; they 
j. Commission agent — Authority to accepted tho receipt, & on their side 
sell goods.] — A. conMgned goods to com- by entries in their books acknowledged 
mission agents for sale. Tho latter sold i>ayment of his debt. The cashier tlien 

tho goods to a customer who was debited himself in the books of his 

cashier to certain creditors of the agents emt»loyor8 with tho debt : — Held : A. 
without disclosing the factorial oaiiaclty could not on tho bkpcy. of the agents 
in which they acted. The commission recover from the pers on wlio purcl-asod 
agents become insolvent. Tho customer i tho goods. — Smith v . ANDKnaoN, 
i thereafter called on the agents, Sc j McGrkoob & Co. (1847), 9 D. 702.- 

i tendered them a receipt, signed by SCOT. 
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393. Mentd. Blackburn v. Mason (1893), 4 H. 297, 

(). A. 

779. Agent of both parties — ^Transfer of 

mortgage.] — ntf. &; defts. employed in the 
transfer of a mtgc. the same firm of solrs., who 
were then in good credit. On Oct. 20, 1888, pltf. 
executed the transfer, which expressed that the 
money was paid, & handed the transfer & title 
deeds to the solrs., they undertaking either to 
redom them or pay the money. Pltf. did not make 
any inquiry till Feb. 6, 1889, the solrs. telling him 
BO much notice was required. On Feb. 22, the 
solrs. handed over the deeds & transfer to defts. 
On Mar. 15, the solrs. filed their iietition in bkpey. 
J)(ifts. never paid the money in cash to the solrs., 
but they set off in their books part of a sum owed 
by them to defts. In an action by pltf. against 
defts., seeking for i)ayment of the money which was 
flic consideration of transfer, or to have his mtgo. & 
other deeds back again : — Held : (1) defts. ought 
to have paid the solrs. in cash & were not entitled 
to set off a debt due to them from the solrs. ; 

(2) there had been no negligence on nltf.’s part : 

(3) the deed was an escrow until defts. had paid the 
money to the solrs. in cash. — Coupe v, Oollyer 
(1890), 62 L. T. 927. 

Annotaiiim : — Distd. Loiubm Freehold & IiOaHOhold I’roperty 

Co. V. Suftield, 118971 2 Ch. «08, C. A. 

780. Stockbroker] — Pltf., who lived abroad, 

being owner of a sum of Consols, gave to defts., a 
firm of stockbrokers in London, a power of attorney 
appointing one of defts. his attorney to sell the 
CoriBols. The power of attorney was sent originally 
to ])ltf.*s brother in England, & by him to C., a 
country stockbroker. C. sent it to defts., who 
were his London agents. Defts. sold the stock & 
credited 0. with it in his account with them, & the 
sum went in reduction of sums due to them by him, 
or sums paid to C. by them. C. became bkpt., & 
)ltf. sued deft-s. for proceeds of sale of the Consols, 
OSS commission : — HcM : (1 ) defts. liable to refund 
the money to pltf., as the crediting it in their 
account with fheir country client C. was not a 
payment to pltf. ; (2 ) though the power of attorney 
to sell come to them through C., defts, not entitled 
to treat })ltf. as a foreign principal, or so to act as 
if C. only were their principal. — Crossusy v. 
IMaoniac, [1893] 1 Ch. 594 ; 07 L. T. 798 ; 41 

W. K. 698 ; 9 T. L. K. 126 ; 3 E. 202. 

E. Authority to receive payment in other manners. 

781. Agent receiving payment In other goods — 
Authority to receive payment.] — ^An agent autho- 
rised to receive payment must do so in cash ; he 
has no authority to do so in other goods. — Howard 
V. Chapman (1831), 4 C. & P. 608. 

782. Agent receiving payment by dividend war- 
rant — Power of attorney. ]--A power of attorney to 
receive & give receipts for all dividends due or to 
become due upon stock standing in the name of 
pltf. in the books of the Bank of England does not 
authorise the attorney to receive payment other- 
wise than in money or in some usual manner. 

Where the attomoy received in payment of divi- 
dends due a dividend warrant, it did not appear 


either by plea or by stat. that payment by dividend 
warrant was a usual maimer of payment : — Held : 
the payment was not a good payment. — Partridge 
V. Bank of England (1846), 9 Q. B, 396 ; 16 L. J. 
Q. B. 395 ; 8 L. T. O. S. 195 ; 10 Jur. 1031 ; 115 
E. K. 1324, Ex. Ch. 

Annotaiions : — Expld. Graves v. Legg (1857), 5 W. R. 697, 

Ex. Ch. Consd. & Expld. Oouoh v. Credit Fonder of 

England (1873), L. R. 8 Q. B. 374 ; Goodwin r. Robarts 

(1875), L. R. 10 Exoh. 337. 

783. Agent receiving payment subject to condi- 
tion — Employed to collect bill from acceptor.]-;— 

Where an agent is employed by the holder of a bill 
to receive payment from the acceptor, & receives 
payment from him clogged with a condition with- 
out assent to which the holder is not entitled to 
retain the money paid, the agent is not entitled to 
treat such con^tional payment as if it were an 
absolute payment, & to cancel the bill as paid be- 
fore he has received the assent to the condition. 

The agent of a bank offered to try to obtain pay- 
ment of a bill wliich had been protested for non- 
payment, Sd the holders accepted the offer. The 
acceptors offered to pay the bill & the protest 
charges on condition they should not be called upon 
to pay interest & expenses. The bank’s agent com- 
municated this conation to the holders, & without 
waiting for authority took payment of the bill &; 
protest charges, marked the bill paid & delivered it 
to the acceptors, who deleted their names thereon. 
The holders intimated their refusal to agree to the 
conditions on which payment had been made, 
refused to accept the sum tendered to them by the 
agent of the bank, & received back the bill can- 
celled. They raised an action against the acceptors 
for the amount of the bill, with interest, & for 
expenses of the action, obtained a decree, but 
the acceptors became bkpt. The holders there- 
upon raised an action against the bank concluding 
for the amount of the bill, with interest, & for ex- 
penses of their action against the acceptors : — 
Held : the bank was liable, but entitled to assign- 
ment of the rights of holders against drawers of 
the bill. — B ank of Scotland v. Dominion Bank, 
Toronto, [1891] A. C. 692, IJ. L. 

784. Factor receiving payment before due date — 
Custom.] — ^By custom in the corn market, a buyer 
may pay the factor upon discount, within the two 
months which constitute the ordinary time of 
payment, either for his own accommodation or that 
of the factor, & where a factor stopped payment 
after he had received the money for com sold, but 
before the expiration of the two months : — Held: 
the principal could not sue the buyer, but must look 
to the factor. — Heisch v. Carrington (1835), 11 
Ad. & El. 555 ; 1 Har. & W. 306 ; 113 E. E. 526. 


SuB-BBCT. 14. — ^Authority to make Payment. 

785. Agent — Instructions to pay for our 
account."};— A. & Co., of Liverpool, employed E. & 
Co., as their bankers there ; E. & Co. kept an ac- 
count in London with J, & L. A, & Co. had no 
account with J. & L. A. & Co. directed their 
agents in London to pay moneys for ‘ ‘ our account ’ * 


PART V. SECrr. 8, SUB-SECT. 13.— E. for the business of his employer has 

not the right to make oonditions as to 
781 I. Agerd rcctiviixg jKivment in payment, e.g., to stipulate that for such 

oUier goods dt in form of a leas^AtUho- payment he will board with purchaser. 

ritv to seU.] — ^MoLauoulin Cabriaob — Marcotte v. Guilbault (1889), 12 

Go. V. pKTnPAS, MoLauohun Cakkiagb L. N. 267, — CAN. 

Go. V. Havkbstook, 20 C. L. T. Occ. N . . 

137. — CAN. 1. Agent receiving payment other- 

wise than in cash — Authority to receive 
k. Agent contradling to receive pay- payment,] — ^An agent instructed to re- 

ment in kind — Authority to take orders.] oeivo payment for his principal cannot 

— An agent charged with taking orders as a general rule accept anything but 


money. — Frazer v. Gore District 
Mutual Fire Insurance Co. (1883). 
2 O. R. 416.— CAN. 

m. — — .] — An agent authorised 

to collect a debt can receive it in money 
only. — Paisley v. Bannatynk (1887), 
4 M. R. 255.— CAN. 

PART V. SECT. 8, SUB-SECT. 14. 

n. Agent — Auttiority to buy — Pay- 
ment made to obtain ddivery ,] — John- 
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at the house of J. & L. As A. & Co. had no 
account of their own with J. & L., but through 
the medium of R. & Co., of Liverpool, & as their 
agents had been in the habit of paying moneys of 
A. & Co. at the house of the London bankers of R. 
& Co. : — Held : the direction of A. & Co. to their 
agents to pay for “ our account ’’ was sufficiently 
complied with by a payment made to the account 
of R. & Co., as the agents had been in the habit of 
d.oing. — Breed v. Green (1816), Holt, N. P. 204. 

786. Instructions to offer part of debt for 

whole.] — Deft.’s agent liad instructions to offer 
claimant part of the debt in discharge of the whole ; 
claimant refusing to take the money on those terms, 
the agent paid it in part discharge : — Held : tliis 
was not a part payment by deft, to take the case 
out of the operation of Stat. Limitations, as it was 
outside the agent’s authority. — L insell (IjINLEy) 

V. Bonsor (1835), 2 Bing. N. C. 241 ; 132 K. R. 95. 

787. Partner — Carrying on partnership business 
after dissolution.] — W. B., partnei«, were em- 
ployed by X. as his solrs. & general agents to 
receive moneys for liim from time to time <fe apply 
them according to his directions. By a dissolution 
deed of Jime 1, 1866, it was agreed that W. should 
retire from the firm, & the business should belong 
exclusively to B. ; & B. covenanted to pay out of 
the partnership assets, or out of his own moneys, 
all debts due from the partnership, & also to pay W . 
a moiety of the profits made by B. between June 1 
& Dec. 31, 1866. B. thereupon continued to act 
alone as X.’s solr. & agent from .T unc 1 , 1866, to X.*8 
death in 1870, & W. shortly after the date of the 
dissolution deed advanced various sums to B. to 
enable him to pay the partnership debts. At the 
date of the deed a considerable sum was due to X. 
from the partnersliip, & in reduction of the debt B. 
on July 20, 1866, gave X. a cheque drawn in his 
favour by B. for £300, which was paid on the 
following day out of moneys standing to B.’s credit 
at his banker’s, though B. was at that time in em- 
barrassed circumstances. A bill was filed on 
July 20, 1872, by X.’s residuary legatee, to compel 

W. to pay the balance of the debt : — H eld : ( 1 ) the 
debt was barred by Stat. Limitations & Mercantile 
Law Amendment Act, 1856 (c. 97), s. 14 ; (2) there 
was no evidence that B. was acting as W.’s agent in 
paying the £300 ; (3) the bill must be dismissed. — 
Watson v. Woodman (1875), L. R. 20 Eq. 721 ; 
45 L. J. Oh. 57 ; 24 W. K. 47. 

Annotati&ns : — Kxpld. & Distd. lie Tucker, Tucker v. Tucker, 

[1894] 1 Ch. 724. Distd. He Tucker, Tucker v. Tucker, 

[1894] 3 Ch. 429, C. A. Exidd. & Distd. North American 

Land & Timber Co. v. Watkins, [1904] 1 Ch. 242, Refd. 

Friend v. Young, [1897] 2 Ch. 421. 

733 , Authority to apply remittances for 

specific purpose.]— E., carrying on business on his 
own account in America, & being also a partner in 
the firm of T. & Co. in England, drew bills on T. & 
Co., which he employed T. & B., another American 
firm, to sell for him, undertaking to provide T. & 
Co. with remittances to meet them at maturity. 
T. & B., in accordance with their usual course of 
dealing with E., indorsed the bills & sold them, 
giving to E. bills on their agent in England for the 
amount. E., being on the eve of insol ven^, sent 
the bills so received from T. &; B. to the English 
firm of T. & Co., with instructions to accept the bills 
drawn by ffimself & to hold the remittance for the 
purpose of meeting payment. On receipt of the 
remittance T & Co. accepted the bills drawn by 
E., & disregarding instructions, handed the bills of 
T. & B. to L., in accordance with a previous promise 


made to him, in order to enable him to meet some 
liabilities incurred by him on behalf of T. k. Co. ; — 
Held : (1) these bills were specifically appropriated 
by B. to meeting the bills drawn by him ; (2) T. & 
Co. had received the remittances as agents of E., 
who had remitted them in a character d&tinct from 
his partnersliip in the firm of T. & Co. ; (3) T. & Co. 
had no authority to apply the remittances to any 
other purpose than that directed ; (4) L., who was 
held on the evidence to have had notice of the 
^ecific appropriation, was bound to account to 
T. & B. for the proceeds ; (5) the above transaction 
did not amount to a voluntary preference by B. in 
favour of T. & B. — Thayer v. Lister (1861), 30 
L. J. Ch. 427 ; 4 L. T. 50 ; 9 W. 11. 360. 

Annotation: — Refd. Miller r. Barlow (1871), 14 Moo. Ind. 

App. 200. 

789. Agent for maker of promissory note — In- 
structions to pay both principal & interest.] — In an 

action by the indorsee’s exor. against the maker of a 

E romissory note pltf,, in answer to a pica of Stat. 

limitations, proved payment of interest by deft. *8 
agent within six years ; deft, swore the agent had 
received from him both principal k interest to be 
paid to testator, k contended that the agent had no 
authority to pay the interest only, k that the un- 
authorised payment was no evidence of a new 
promise by deft. : — Held : ( 1 ) the agent was not the 
less authorised to pay the interest because he was 
authorised also to pay the principal ; (2) the agent 
paid the interest qud interest ; (3 ) pltf. was entitled 
to recover, — H all v, Thornton (1862), 19 L. T. 
O.S. 184. 


790 . Discounting the promissory note.] — 

Deft, in order to obtain an advance of money gave 
a promissory note to H., a customer of pltfs., 
bankers. H. indorsed the note to pltfs. on 
obtaining the money, k they debited him with the 
amount. Deft, was debited with the amount by H. , 
who had paid interest on the note to pltfs. within 
six years. Shortly after the loan was made the 
money was repaid H., as appeared in an account 
given by H. to deft., but H. neglected to redeem the 
note : — Held.: (1) the mere discounting of a bill 
gave no authority to pay interest ; (2 ) after the 
loan was repaid any authority to pay was revoked ; 
(3) the action being brought more than six years 
afterwards, the payments by H. did not take the 
note out of the Act as against deft., H. not being 
, his agent for that purpose. — Harding v. Edge- 
! CUMBE G859), 28 L. J. Ex. 313. 

791. Agent repaying mortgage— Authority to 
collect rents & make payments.]— Pltf. at request 
of M., her solr., lent to deft. £200 on security of his 
bond. M. waa also deft.’s solr., k was accustomed 
to receive his rents, & make payments on his ac- 
count. Pltf. applied to M. for payment of the 
bond. M., who was then indebted to deft., bor- 

’ rowed the amount from a bardc, with which he 
deposited the bond as a security, k with the money 
so borrowed paid the bond. Deft, had no know- 
ledge of this transaction. M. afterwards died insol- 
vent, k the bank sued deft, on the bond in pltf.* a 
name : — Held : there was no payment of the bond 
by deft. 

The bond was not discharged, since payment was 
not made by the obligor or any person authorised 
by him (Bramweu., B.). — Lucas v, Wilkinson 
(1856), 1 H. & N. 420 ; 26 L. J. Ex. 13 ; 6 W. R. 
197 ; 166 E. R. 1266. 

792. Agent to receive rents — Instructions to repay 
party In advance.]— Deft., being agent to receive 
rents for A., undertook, upon A. giving him autho- 


BTON 1). Canadian Klondtke Mining other deW«.l — Where a notary receives tion therefor, pays other debts of the 

Co. (1911), 19 W. L. R. 60. — CAN. part of the pturchaso price of land seller, ho will bo held to tho reimburse- 

& proceeds to pay oil certain mtgos. ment of such other debts for oxooedlmr 

o. ■ AvihorUy to pay off mart' affeotlnK It, &, with tho balance of the his powers. — ^M ai/) v. ABcnAMBAt^’ 

gages — Agent applying haUxnce to pay moneys, but without express authorisa- (1917), 52 Quo. 8. C 363. — CAN 
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rity to do so, to repay pltf., out of the first money 
received on A/s account, anything pltL might be 
pleased to advance to A. A. gave deft, this 
authority : “ Please to pay (pltf.), the sum of £20 
by four instalments, namely, £5 each quarter, from 
my estate, commencing from Sept. 29, 1862, until 
Sept., 1863 ; & should any money be owing by me 
to her after that time, please to pay same way as 
above ” : — Held : the authority was not confined 
to payment of the £20, but authorised the payment , 
of further advances made by pltf. to A. — Horlor v. > 
Oarpisnttsr (1857), 3 C. B. N. S. 172 ; 27 L. J. j 
0. P. 1 ; 140 E. K. 705. 

793. Agent to sell securities & reinvest — Posses- 
sion of proceeds.] — ^A person who takes money from 
another in discharge of a debt is not bound to in- 
quire how the money was acquired, & is entitled to 
retain it in discharge of the debt. Nor is the know- 
ledge that the money has been received, by the per- 
son paving it, on account of other persons, sufficient 
of itself to prevent payment from being good in 
discharge of the debt. When a broker or other 
agent intrusted with possession & apparent owner- 
ship of money pays it away in the ordinary course of ; 
his business for good consideration, the transaction, i 
although fraudulent as between the agent his em- ' 
ployer, will bind the latter, unless ho can show that 
the recipient of the money did not act in good faith. | 

A broker was instructed by trustees to sell shares ; 
& reinvest proceeds in the names of the trustees. 1 
Instead, he paid the money into his own account ; 
with resp. bank, where his account was largely ‘ 
overdrawn. The bank knew the money was the 
proceeds of the sale of shares, but did not know <&; 
liad made no inquiry whether the money belonged 
to the broker or was only in his hands as agent : — 
Held : the bank wore entitled to apply the money in 
satisfaction of the broker’s overdraft. — Thomson 
V, Clydesdale Bank, Ittd., [1893] A. C. 282 ; 02 
L. J. P. 0. 91 ; 09 L. T. 150 ; 1 K. 255, H. L. 

Annotations : — Apld. He San ureter. Green v. Mo(5kelt (1894). 

10 T. L. U. 184. Held. Kuinford v. Keith Dlaekmau, 

flOOfil 2 Ch. 14 7, 0. A. ; Hooper v. Ilerl.s (1900), 94 L. T 

824, A. Mentd. Hank of New Sout h Wales v. Qoiillmrn 

Valley Butter Co., 119021 A. .'543, J». C. 

794 . .] — A person who had overdrawn 

his account at a bank paid in sums of money repre- 
senting the proceeds of sliares belonging to his 
brother, who was abroad. Tliis money was paid 
in with the object of its being kept at the bank till 
it should be reinvested, but it was not paid to a 
separate account ; — Held : though the bank knew 
the money did not belong to their customer, they 
wore entitled to assume that his brother had autho- 
rised him to pay it into hia own account. — Re 
Sangster, Green v. Mockett (1894), 10 T. Ii. R. 
184. 

795. Agent for two parties — Authority as such — 
set-off.] — In general, an agent is not warranted in 
imying a debt duo from his principal without pre- 
vious authority, or subsequent assent. But where 
a person fills the character of agent to two parties, 

&; receives from one a sum on account of the other, 
which sum he carries to the account : — Senihle : ho 
may make any deductions afterwards from that 
sum which the person who paid it would have had 
a right to make in the form of set-off. — ^Wemys v. 
Greenwood, Cox & Hammersley (1827), 5 L. J. 
O. 8. K. B. 257. 

796. Bankers repaying debenture.] — ^Where a 
correspondence as to the conversion of a ry. deben- 
ture payable in London had been carried on be- 
tween the owner, pltf., & his brother, a clerk in the 
office of a stockbroker, in the stockbroker’s name, 

& the debenture had been remitted by pltf. to his 
brother to get it cashed &, falling into the hands of 
his employer, the stockbroker, was by him pre- 
sented to defts., bankers in liverpool, who cashed 


it (less the discount) & were sued by pltf. for the 
amount, the stockbroker having failed : — Held : it 
was a question of fact for the jury whether defts. 
were authorised to cash it. — C ^xon v. Moss 
( 1859-1861), 2 F. & F. 639 ; 4 L. T. 515 ; 7 Jur. 
N. 8. 194. 

797. Bank cashier — General authority — Payment 
on forged order. ]--^A cashier of a bank paid the con- 
tents of a deposit receipt on a forged order : — 
Held : as the cashier had general authority to pay 
away moneys of the bank on orders believed to bo 
genuine, this payment was within such authority. — 
R. V, Prince (1868), L. R. 1 C. O. R. 150 ; 38 
L. J. M. C. 8 ; 19 L. T. 364 ; 33 J. P. 21 ; 17 
W. R. 179; llCox. O. C. 193. 

AnTiotaiions : — Distd. II. v. Cooko (1871), 40 L. J. M. C. 68, 

C. C. R. ; R. V. Middleton (1873), L. R. 2 C. C. R. 38. 


See, further, Bankers & Banking. 

798. Betting agent — Power to bet in own name.} 

— The employment of an agent to make a bet in his 
own name on behalf of his principal implies an 
authority to pay the bet if lost, & on the making of 
the bet that authority becomes irrevocable. — 
Read v. Anderson (1884), 13 Q. B. D. 779 ; 53 
L. J. Q. B. 532 ; 51 L. T. 55 ; 49 J. P. 4 ; 32 W. R. 
950, C. A. 


Annotations : — Folld. Seymour v. Bridgre (1885), 14 Q. B. D. 
460. Distd. Perry v. Barnett (1885), 14 Q. B. D. 
467. Expld. Bridge v. Savage (1885), 15 Q. B. D. 363. 
The deoiKion in the caae of Read v. Anderson is founded 


on this, tliat the contract between the piiucipal & the 
agent who is empU>yed by him H) make bets for him Is 
not affected by Gaming Art, 1845 (o. 109), & is therefore 
valid ( HttETT, M. U.) ; Thomas v. Hawkins (1889), 5 T. L. R. 
551; The Vindobala (1889), 37 W. R. 409, C. A. Consd. 
& Dbtd. Cohen v, KitteU (1889), 22 Q. B. D. 680. Distd. 
Coates V, Paccy (1892), 8 T. L. R. 474, C. A. Ezpld. 
Knight, i?. Leo (1892), 5 K. 54. Consd. & Dbtd. Tatam v. 
Reeve (1892), 57 J. P, 118. Consd. & Expld. Harvey v. 
Hart (1894), 38 Sol. Jo. 418 ; Burge v. Asldoy &, Smith, 
11900] 1 Q. B. 744, C. A- Expld. Davis t?* Stoddart 
(1902), 18 T. L. R. 200. Consd. & Expld. Lennox v, 
Stoddart, Davis v. Stoddart, [1902] 2 K. B. 21, C. A. 
In oonsequenoe of the case of Read v. Andersm & in 
order to meet tlio decision In that case the legislature 
ptwscd the onaotment contained In s. 1 of Gaming Act, 
1892 (c. 9) (Mathew. L.J.). Distd. Frith t?. Frith, [19061 
A.C.254,P.C. Reid. Leigh V. Dicko8on(l884), 15 Q.B. D. 
60, C. A. ; North v. Walthamstow U. D, C. (1898). 62 
J. P. 836 ; Renton r. King (1905), 49 Sol. Jo. 552. 


Sec, further, Gaming 6c Wagering, & see, now. 
Gaming Act, 1892 (c. 9). 

799. Consignee for sale abroad — Custom.] — A 
cargo was consigned to a foreign merchant for sale ; 
the owner drew a bill on the merchant, who ac- 
cepted it & sold the cargo, & the merchant subse- 
quently dishonoured the acceptance & suspended 
payment : — Held : the goods were consigned by 
the owner subject, according to the evidence, to a 
usage that foreign merchants, where bills were 
drawn on them against consignments, x)aid the pro- 
ceeds of such consignments to their own account 
with their bankers, & credited their correspondents 
in current account with the proceeds, 6c they did 
not api)ly the proceeds specifically in meeting the 
drafts drawn against the shipments. — Spartali v. 
CRtoiT Lyonnais (1886), 2 T. L. R. 178, 0. A. 

800 . Solicitor — ^Acting for both parties.] — S., a 
client of N., a solr., in 1863 mtged. property to 
A., also a client of N. N. paid interest on the mtge. 
& charged S. with it in account till 1866. After 
this N. went on paying interest to A., who believed 
that it came from S., but it was not shown that N. 
had ever acted as solr. to S. after 1866, nor was 
there anything showing that N. was authorised to 
make the payments as agent for 8. : — Held : the 
payments of interest after 1866 did not take the 
case out of Stat. Limitations. — Newbould v. 
Smith (1886), 33 Ch. D. 127 ; 65 L. J. Oh. 778 ; 55 
L. T. 194 ; 34 W. R. 690, C. A. ; affd, on another 
point (1889), 14 App. Oas. 423, H. L. 

801 . Postal clerk — Power to pay specific sum.]^ 
Prisoner waa a dejiositor in the Post Office Savings 



Paet V. — ^Authority op the Agent. 


873 


Bank, in which lls. stood to his credit. He gave 
notice in the ordinary form to withdraw 10^., stat- 
ing in his notice the number of his depositor’s book 
& the amount to be withdrawn. A warrant for 1 Os. 
was duly issued to prisoner, & a letter of advice was 
duly sent to the post office at N. to pay him 10s. 
He went to that office, & handed his depositor’s 
book & the warrant to the clerk, who, instead of 
referring to the proper letter of advice for 10s., 
referred by mistake to another letter of advice for 
£8 16s. lOd., & placed the latter amount upon the 
counter. The clerk entered the amount paid, 
£8 16s. lOd., in prisoner’s deposit book & stamped 
it. Prisoner took up the money & went away, 
having at the moment of taking it up an animus 
furandi, & knowing the money to be the money of 
the Postmaster-General ; — Held : prisoner was 
guilty of larceny on the grounds, (1 ) even assuming 
the clerk to have the same authority to part with 
the possession of <fc property in the monev which 
the Postmaster- General would have had, the mere 
dolivorjr under a mistake, though witii tiie intention 
of passmg the property, did not pass the property ; 
& the possession being obtained animo furandi, 
there was both a taking <& a stealing within the 
definition of larceny; (2) the clerk had only a 
limited authority to part with the money to the 
person named in the letter of advice, & no property 
passed to prisoner, & the possession was obtained 
animo fur andi, — li. v. Middleton (187.3), L. R. 2 
€. C. R. 38 ; 42 L. J. M. C. 73 ; 28 L. T. 777 ; 12 
Cox, C. 0. 260. 

Receiver.] — See Receivers. 

802. Regimental agent — Payment forbidden by 
officer’s executors.] — By the articles of war, & by 
several royal warrants, certain regulations wore 
made with respect to payment & assignment of 
allowance to colonels of regiments, called off- 
reckonings. A colonel died in Feb., 1822, a few 
days after a successor was appointed ; but no 
inspection or return of the state of regimental 
appointments or accoutrements was made until 
Jan., 1823, when they were reported serviceable, 
except in event of the regiment being ordered on a 
foreign station. In Apr. & Sept, of the same year 
other inspections & returns were made, by wliich it 
appeared that numerous articles were unfit for 
service, & the agents of the late colonel (who had 
also received a power from Ids exors. to assign the 
off-reckonings, which they had done, to two of their 
dorks), contrary to the direction of his exors., but in 
conformity with the decision of the consolidated 
board of general officers, paid for articles supplied 
to make up the deficiency: — Held: such agents 
might set off this payment against the off-reckon- 
ings, but not against the private account of testator. 
— ^Wemys V. Greenwood, Cox & Hammersley, 
No. 705, ante* 


Sub-sect. 15. — ^Authority to sell. 

803. Agent — Intrusted with goods for sale.]— A 

person intrusted with goods for sale must sell them 


for ready money ; he cannot give credit or take a 
bill in payment : in cases of authorities given to one 
to sell any thing, as a factor, in due execution of this 
authority, he ought presently upon sale thereof to 
have receive quid pro quo, otherwise he doth not 
well perform the authority thus given to him, 
neither ought he upon sale thereof to give the 
vendee any further time, or day of payment, but as 
he delivers the one, so he ought then presently, at 
the same time, to receive the money for the same 
for which it was sold {per Cur.). — Barton v. 
Sadock (1611), 1 Bulst. 103 ; 80 E. R. 800 ; auh 
nom* Sadock v* Burton (1610), Yelv. 202 ; 80 
E. R. 133. 

Annotations: — Folld. Anon. (1676), 2 Mod. Rop. 100. 

Mentd. Re Bovorloy Conirs., Ex p. Fitzgerald, Ex p* 

Flint (1869), 10 B. & S. 813. 

804. Implied authority from circumstances.] 

— An agent cannot sell the goods of his principal 
without authority for that purpose ; but an autho- 
rity to sell may be implied from circumstances. — 
Dyer v. Pearson, No. 807, post. 

For full anns., see S. C. No. S07, po4* 

805. Similar acts on previous occasions.] — 

In an action against a ry. co. to recover a piece of 
superfiuous land which the co. was boimd to dispose 
of within 10 years after it had been acquired, pltf . 
proposed to show that, 13 years after that time, the 
co. put the land up for sale by public auction as 
superfluous land. In order to prove tliis, the 
auctioneer was called as a witness, & deposed he 
had received his instructions for the sale from a 
person who had acted as its solr. on former sales of 
land : — Held : the fact that the solr. had acted in 
former sales did not raise an inference that ho had 
authority to bind the co. in this instance. — Moody 
V. London, Brighton & South Coast Ry. Co. 
(1861), 1 B. & S. 290 ; 31 L. J. Q. B. 54 ; 9 W. R. 
780 ; 121 E. R. 722. 

806. Agent to exhibit — With view to sale.]— 

Where a horse was left with a servant to show with 
a view to a sale, & the servant was allowed to 
appear as having authority to sell, though he had 
no such authority in fact : — Held : a sale by the 
servant was valid. — Stewart v. Beaumont (1866), 
4 P. & F. 1034. 

807. Agent to import goods — Retention of bill of 
lading.] — Where a London agent was employed by 
Ids principal in the country to import goods from 
abroad, & send them to their destination ; & by 
the bill of lading the goods were deliverable to 
order or assigns, & indorsed in blank by the shipper, 
& the agent, after being allowed to retain possession 
of the bill of latling for five months, sold the goods 
without any authority for that purpose : — Held : 
it wa.s a Question for the jury whether the principal 
had not by his conduct enabled his agent to hold 
himself out to the world as a person liaving autho- 
rity to sell, & thereby to convey a title to the 
vendee. — Dyer v. Pearson (1824), 3 B. & C. 88 ; 
4 Dow. & Ry. K. B. 648 ; 107 E. R, 648. 

' Annotations Diitd. Wliito v. Garden (1851), 10 C. B. 919 ; 

Klngsford v. Morry(l 856 ), 1 1 Exch. 577. Consd. Cole v. North 

Woatom Bank (1875), L. R. 10 C.P. 354. The provislonM 

of Fuotors Aet, lS25(e. 94), H. 2,Holved one of the doubtw 
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$03 i. Agent — Authority to find pur- 
chaser.] — A. entered into a contract 
with B., the agent of C., for tho purchase 
of C.’s land. A. & C. agreed as to temis, 
but the contract was rignod by A. & B. 
in the absence of C., who had not 
authorised B. to sign it. No copy of the 
contract was given to C., & it did not 
embody all the terms agreed on : — 
Held: B. was not C.’s agent to slpni, 
but only to find a purchaser. — O’Brien 
V. Goodsell (1878), I. N. S. W. S. C. R. 
N. S. Eq. 0.— AUS. 


803 ii. AutJwrUy to sell — Sale of 

different kinds of goods for lump sum .] — 
Pltf., wishing to ©quip a sawmill, made 
a contract with M. & Co., agents for 
defts. & for I>. & Co. under separate & 
distinct authorities, for the supply of 
plant for a lump sum. Tho agrooment 
was signed by M. & Co, os agents for 
dofts. & D. & Co., who Buppllod part of 
, the plant, & defts. supplied the rest of 
I the plant. The plant supplied by defts. 
was defective. Sc pltf. sued defts. : — 
Held: M. & Co. had not authority, 
either express or implied to bind defts. 
by such contract as they had entered 


Into, Sc the verdict for pltf. must 1)0 
sot aside. — Cameron v. Tate (1888), 
15 H. C. R. 622 ; 9 C. L. T. Ooc. N. 19.— 
CAN. 

808 iii. AutJtority to carry on 

trading business — Sale of land .] — A 
general agent employed to carry on a 
trading business has no authority to 
deal with immovable property by sale. 
— Dooroa CJhurn V. KooN.rBEHAREB 
Pandev (1868), 3 Agra, 23.--IND. 

803 iv. Invested with title of Land 

Commissioner .] — Elk Lumber Co. v. 
Crow’s Nest Pass Coal Co. (1907). 12 
B C. R. 433 39 8. C. R. 169.— CAN. 
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Sect, 3. — Implied authority : Suh-s ect 15J 

oxpresHCd In Dyer v. Pearson by enacting that the pobhcb- 
sion ol the documentn of title might enable the person so 
possoBsed to deal with others as If he were the owner of 
the goods ; it was confined, however, to the possesHlou by 
persons Intrusted with these documents of titie. The pro- 
visions of s. 4 solve the second doubt in Dyer v. Pearson 
by declaring tliat, If the evidence should bo suchastoshow 
that the person in possession of the goods was intrusted as 
an agent, a sale by him should bind the true owner ( Black- 
burn, J.); Johnson v. Crddit Lyonnais Co., Johnson v. 
Blumenthal (1877), 3 C. P. D. 32. O. A. Eeld. The Marie 
Joseph (1866), L. R. 1 P. 0. 219 ; Henderson v. WiUiamB. 
[1895 j 1 Q. B. 521, C. A. ; P^arquharson v. King, [1902] 
A. C. 325. 

808. Agent to sell — Express authority — Alleged 
custom.] — The appointment of a general agent for 
sale of goods implies an authority to sell according 
to the ordinary course of trade. 

Where an agent sold timber of his principal at 
one of a number of sales, held at the same place &, 
by the same person, on behalf of liimsclf & other 
vendors, at which it was alleged to be the custom 
that purchasers should be lidble for the purchase- 
money to holder of the sale only & not to the real 
vendor ; it was proved that the agent had him- 
self sold goods on his own account in conformity 
with this alleged usage : — Held : the principal 
vendor was entitled to look for his purchase-money 
beyond the holder of the sales, to the real buyer of 
timber. — /McWilliams, Ex n. Howell (1865), 12 
L. T. 785, 0. A, 

809. — ^ Subject to conditions.] — Deft. 

instructed her solrs. to sell a house for £10,000, 
subject to the stipulations & conditions under 
which she had purchased same (which were very 
special). The solrs. employed a house agent, tell- 
ing him that he was not to enter into any contract, 
for they (the solrs.) could only advise deft, to sell 
subject to conditions similar to those under wliich 


, she had purchased. Pltf. having offered to pur- 
chase the house for £10,000, asked the house agent 
to accept the offer, which the house agent declined 
to do on the ground that he was not authorised, & 

I any contract must be prepared by the solrs. After 
: this the solrs. wrote to pltf. saying : “ We have 
! been instructed to proceed with the sale to you of 
i these premises. The draft contract is being pre- 
pared, <fe will be forwarded to you for your approval 
‘ in a few days : — Held : (1) in whatever sense (as 
to which tnere was some doubt) the words “ pro- 
; ceed with the sale ” might be construed with refer- 
' enco to the preceding circumstances, the intimation 
that a draft contract was being prepared was 
' sufficient to show that by the word “ sale ” was 
meant no more than either “ negotiations for a 
sale,” or “ a sale subject to the conditions ” ; (2) 
hitherto there had been no binding agreement 
between the parties ; (3) as the solrs. of deft, had 
only authority to sell subject to conditions, deft, 
would not liave been bound by a contract for sale 
free from such conditions had such a contract been 
entered into on her behalf. — Chinnock v. Ely 
(Marchioness) (1865), 4 De G. J. &; 8m. 638 ; (i 
New Rep. 1 ; 12 L. T. 251 ; 29 J. P. 279 ; 11 
Jur. N. 8. 329 ; 13 W. R. 597 ; 46 E. R. 1066, 
0. A. 

For full anns., see LxVxdlohd & Tknant. 

810. As to mode of payment.] — 

Boorman v. Brown (1842), 3 Q. B. 511 ; 2 Gal. & 
Dav. 793; 11 D. J.Ex. 437; 114 E. R. 6()3,Exch.; 
ajfd. fiuh nom. Brown v. Boorman (1844), 11 CK 
1, H. D. 

811. As to proprietorship of 

goods sold.] — A plea of set-off stated that pltfs. 
authorisc^d G. W., trading as G. W. & Co., to sell 
the goods for the price of which the action was 


808 i. Aueni to sell — Express avtho- 
Tity .] — Wliowi a j)rliicipul jrivoH autho- 
rity in wrliiiif^ to an u^ront in trencrul 
termu to hoU oortain land at a fixed 
price ho Avill not Ihi hounii hy any con- 
tract of sale sljniod t)y the ai^ont unU'sa 
it bo a roasonablo proper contract, 
havJniir ro^rard to the nature of tho 
])roi)orty, tho circiunHtuni^CB of the (jaae, 
tho practice of tho market, & llio viowa 
of tlio prln(5ipal whore they aro known 
to tho affont. 

A. alKnod on uutliority to B. to soli 
land at por aero. B. on atuno day 
aijmod a eon tract- for sale to O. One of 
tho oonditiouH of tliia coiitrac.t embodied 
Tranafor of Ijaw Act 1890, Table A, 

& fixed tho time for completion at one 
month. All parti ca had notice that A. 
had only bought t hat day under similar , 
conditions : — IleUI. : this was not in 1 
tho oirouiriatanot’s a reasonable contract, ! 
& not ono which tho at^oiit waa autho- 
riaotl to make. —Moore v. Nelson 
(1903), 29 V. L. K. 387.— AUS. 

08 ii. Discretion of agent to I 

sell.} — In tho abaenco of an agreement ' 
to tlie contrary an ogcut for sale has | 
authority to sell in such manner & at i 
rtuch times aa ho thinks host. — Pe M. ' 
(1909) 10 S. R. N. S. W. 175.— AUS. I 

808 Hi. To sell v)Uhin 

limited time— Agent gieing ojilttm.]— Reft. i 
inetruotod an agimt to aoU ot*rtain pro- 
perty witlUn two weoka. No sale was ! 
efieotod within that t-imo, but tho airent 
gave on option, tk. before it explnul tho 
agent informed deft. tluit> he had sold 
the property &. that he would gi^t Ids 
money ^thln ton dayt?, handing to him 
SI 5 which httd been paid on the 
option. The balance >>'08 not paid 
within tho ton daj'a : — Held : the 
agent’s authority was to sell within 
two weeks. & ho exceeded his authority 
In giving the option. Hamer v. Sharp 
(1874)rL. R. 19 Kq. 108 ; llosenbaum 
V. nelson, [ItiOU] 2 Ch. 267 ; Godwin v. 


Jirind (18(}8), L. U. 5 C. V. 299 ; Chad- 
burn V. Moore (1892), 61 L. J. Uh. 074 
l*i'ior V. Moore (1887), 3 T. L. K. 624 
Wild V. Watson (1878). 1 L. K. Ir. 402 
Saunders v. JJerute (1885), 62 L. T. t544 
Holland v. King (1848), 6 C. B. 727 . 
Friary Brewer v. lM7igdon, [1899] 1 Ch. 
86; Dibbins v. Vibbins, 11896] 2 Ch. 
318 ; lAirkington v. Magee, 119021 2 
K. B. 427 ; Bateman v. Hunt, [1904] 2 
K. B. 530 ; Meyncll v. Suriee (1854), 

3 Hm. & G. 101, 117 ; Bimlton v. 
J(mc8 (1857), 2 11. & N. 564, cited.— 
Canadian Pacific Ry. Co. v. Robin 
(1911), 18 O. W. R. 387 ; 2 O. W. N. 
610.— CAN. 

808 iv. To sell certain Quan- 

tity Sale of less quantity — Buyer 
allowed to select.] — An agtmt instructed 
to sell two hundred hea«i of cattle at 
certain prices sold ono hundred & tldrty 
at the prices fixed, but allowed pur- 
ohaaor to select t from the herd tlie cat tit? 
bought: — Held: the agent had uutlio- 
rity so to sell. — ^Stephenson v. Siiand 
(1882). L. R. 1 S. C. 125.— N.Z. 

g09 i. Subject to couditimis.] 

- Shaw & Perrault (1889), 33 L. C. J. 
92, g. B. ; 17 L. R. 659. Q. B.— CAN. 

goo ii, .] — Ho Twlio is 

appointed an agent by a manufacturing 
CO. to sell its products, & to whom thti 
employer fumlahes blank forma of sale, 
containing restrictive conditions, only 
enjoys limited powers. He cannot 
make a sale otherwise than within the 
conditions sot forth in the blank forms. 
Ho cannot, without further instruc- 
tions from tho oo., sell an oxceaiive 
quantity of goods, nor imder oonditiona 
foreign to the usual custom of trade. 
Sales made by him in those oircum- 
stonoos are not binding upon tho oo. — 
Rondeau v. Robitaille Eureka Co. 

I (1913), Q. K. 44 S. C. 91.—CAN. 

810 L As to mode of 

n ir, — An agent authorised to sell 


partly fur cash & partly on credit is 
not warranted in selling wlu»lly for cash ; 
nor can on agent for sale of land sell 
conditionaUy on purchasor’a solr. ap- 
proving the title. — Ronald v. Lalor 
(1872), 3 V. li. 98.— AUS. 

810 ii. .1— A 

vendor instructed Ids agent to sell Ids 
projKTty for £10 i)er acre, half ctish & 
tho balanoe by bills for two or three 
years Iwaring interest at 5 i>er cent, 
per annum. The agent sold to a pur- 
chaser at tho rate of £10 an acre, by a 
contract the conditions of which pro- 
vided that i)urchaser should pay a 
de|X)sit in oash of £50, & in one month 
a further sum of £407 is. 3d., 6c then 
give his acceptance for the residue in 
one amount of £457 Is. 3d. at thirty -six 
months with interest at tho rate of 
5 iKjr cent, per annum added to such 
acceptance, & that purchaser might at 
any time during currency retijrc the 
acceptance, being allowed a rebate of 
interest at 5 per cent, per annum: — 
Held : tho agent had not exceeded his 
authoritv. — Donaldson v. NoBiJii 
(1888), 14 V. L. R. 1021.— AUS. 


810 iii. .1— An 

authtjrity to sell on time with interest 
on deferred payments does not authorise 
the agent to Mgn an agreement of sale 
by which tho purchaser gets the privi- 
lege of payment in advance. — G ilmour 
V. Simon, No. 833 vi., post. — CAN. 


810 Iv. .1— Pltf. 

'mployed W. as agent to carry on his 
business, & deft, purchased goods from 
W. under a special contract by wldch, 
lie alleged, W. had agreed to sell to hlnu 
allowing him to credit half the price on 
nn antecedent debt due by W. to him 
Held : C. S. C., c. 69, did not apply, & 
the jury should have been dircct4?d ta 
find whether pltf. had permitted W. sa 
to carry on the business as to allow him 
to make these special terms. — M cGuire: 
t. SHAW (1865), 15 C. P. 310.— CAN. 
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brought os & for the proper goods of him, G. W., & 
that he so sold them ; & that G. W. was indebted 
to deft., etc. The evidence was that pltfs. autho- 
rised G. W. to sell the goods as & for the goods of 
G. W. & Co., which firm consisted of G. W. & L. S. : 
— Held : this was a material variance. — ^Adding- 
ton V. Magan (1851), 10 C. B. 676 ; 20 L. J. C. P. 
82; 16 L. T. O. S. 487 ; 138 E. R. 228. 

812. As to manner of sale.] — 

A husband & wife, having joint power to sell her 
estate, gave authority to an agent to sell by 
auction ; he sold by private contract, for more 
than -the price they required : — Held : (1) buyer 
not entitled to specific performance ; (2) the 

husband’s delivering his wife’s compliments in a 
letter to the agent was not proof of fxer joining in 
giving authority to liim. — D aniel v, Adams (1764), 
Amb. 495; 27 E. R. 322. 

813. .] — A., a solr. & one of 

three exors. & trustees for sale, acted professionally 
in the management of the personal estate, & also 
by the authority of Ids co-trustees conducted an 
attempted sale by auction of the real estate. B., 
another of the trustees, hearing that his son was 
in treaty for the purchase of the estate, wrote to 
A. to say he, B., would not take any interest either 
directly or indirectly in the matter. A., with the 
concurrence of the co-trustee, contracted to sell 
the estate by private contract to another person. 
On a bill filed by the purchfiser to compel per- 
formance of this contract : — Held : (1) A. had not 


derived any general authority to sell by private 
contract, by reason of his employment as solr. to 
the trust estate or as agent to sell by public 
auction ; (2) he had derived no special authority 
from B.’s letter to sell to any one but B.’s son. 
— Bulteel V. Abinger (Lord) (1842), 6 Jur. 
410. 

814. .] — An authority to a 

servant to sell in market overt is not to be con- 
strued as a continuing authority so as to justify a 
sale by him elsewhere. — IVIetcalfe v, Lumsden 
(1844), 1 Car. & Kir. 309. 

815. Secret limitation - As to price.] — 

A servant was sent with a horse to a fair with an 
express order from the master not to sell it under a 
certain sum ; the servant notwithstanding sold it 
for less. lu an action of trover against pur- 
chaser : — Held : the mtister was entitled to recover, 
for the servant was not his general agent. — A non. 

( 1792-3), cited 15 East, 407. 

816. .] — If a horse dealer 

send Ids servant to market to sell a horse, A the 
servant sell on credit, though told to sell for cash, 
the dealer will be bound by it. — S lack v. Crewe, 
No. 861 , post, 

817. Broker — Custom — Sale on credit.] — As stock 
is sold usually for ready money oidy,a broker em- 
plovod to sell stock cannot sell it upon cr<‘dit 
without special authority, allbough acting bond 
fide & with a view to his principal’s benefit.— 
WiLTsmiiE V, Sims (1808), 1 Camp. 258. 


812 i. As to manner of 

sale.] — M., who had no authority to 
soil deft. '8 real estate, was iiistnictod 
by deft.’s solr. to divide tlie property 
into lots & sell at the best prices ho 
could got. Before rocelvinxr a power of 
attorney which ho had applied for to 
enable him to sell M. sold tJio property 
en hloc to pi If., part of the price only 
to bo paid in cash, & a eommissiori to 
go to an intermediary. Deft, n^fused 
to complete the sale : — Held : even if 
the instruc/tiuns given to M. by deft.’s 
solr. constituted M, an agent for sale, 
the fact that M. liad not complied with 
the request to divide th(» land into lots, 
& had given time for part of the price, 
& agreed to iiay a commission, jnstllied 
deft. In refusing to complete the sale. — 
A*>rYOT V. Daulnais (isys), Q. U. 15 
8. C. 311.— CAN. 

812 ii. As to sale of 

specific lots.] — Meshikii r. Cilknkry 

(1914), 21 R. L. N. S. 73.— CAN. 

812 ill. Agent adding 

unatUhorised condition.]— On Juno 1 
deft, telegraphed to B. & U., stock & 
station agents, that ho had two hundred 
bullocks for sale at £-1, average 700 lbs. 
fully. On July 5 B. & O. asked whether 
they could offer eight days for inspec- 
tion. On July 7 D. went on behalf of 
pltf. to Inspect. On July 12 deft, 
wired to B. & Q. that they could offer 
his cattle at £4, clear of commission. 
On July 12 B. & G. signed on hehalf of 
deft, a contract of sale to pltf. of the 
cattle at £4, to bo delivered on deft.'s 
station in two drfldts on July 26 & 
Aug. 11, to average 700 lbs. ; and they 
further agreed that pltf. should have 
the first draft, & no other bullocks to be 
removed until his two hundred head 
were taken off. Deft, afterwards re- 
fused to deliver the cattle, alleging 
that he had none up to the weight : — 
Held : B. & G. had no authority from 
deft, to enter into the contract of 
July 12 . — Tuck v. Brown (1882), 3 
N. S. W. 339.— AUS. 

812 iv. No restriction 

as to purchaser.] — Deft, wrote to a 
real estate agent as follows : ** I will 
sell ton acres of land (inoludlng the 
water lots), as edso two k. three-quarters 
acres of land belonging to J. adjoin- 


ing, for $430 per aero, equal to 
$5,182.50, & on which sum I will allow 
you a commission of 2 per cmt." The 
memorandum then siwcifiod the terms 
of sale. Tlie agent entered into a 
written agreement with pltf. for the 
sale of the land on the (enns mentioned. 
The agrtement not bc'ing carried out, 
pltf. brought a suit for specific per- 
formance, sotting out the two agree- 
ments : —Held : the authority jdveu 
empoworod the agent to sell on tlio 
prescri 1x3(1 terms without restrict Jon as 
o purcJiaser. — Hornsby v. Johnstone, 
3 N. S. D. 1.— CAN. 

816 i, Secret Hmitaiion.] — 

A. , B. & C. purchased property, the 
pureluise being ntado In A.’s name only, 
who gave a declaration of trust to B. At 
C., but there was nothing in the agree- 
ment to show that any T)erson otJuT 
than A. had any Intcsrcst in the property. 

B. was the agent of his co-owners for 
purposes of dealing with the property. 
V.y a real estate agent, had the proiKTty 
for sale, & endeavoured to interest pltf. 
in it. At S., another estate agent, took 
part In the negotiations. Pltf. offered 
to purchase, provided the vendors 
would agree t,o re -purchase In two 
years* time. This offer was communi- 
(jated to P., & tlicn, at the request of 
P., S. discussed it witli B.,& the latter 
then informed 8. that he had on interest 
in tlie property. A re-purchase agree - 
meut was drawn up, & places loft for 
two signatures only, as C.’s iutcrost 
had not been disclosod. A. then 
executed the agreement for sale, & also 
signed tho r<5-purehase agreement, on 
the understanding that B. Ak also C. 
should sign as well. Neither B. nor C. 
ever signed the re-purchase agreement, 
& pltf., knowing nothing about C., & 
thinking B.’s signature perhaps unim- 
portant, let the mattx^r remain. At the 
end of two years, pltf. requested the 
re-purchase to be carried out, but A. 
refuscid on tho ground that he only 
signed the re-purchase agreement on 
tho understanding that B. & C. signed 
also, & further, that pltf. had know- 
ledgo of this, at least as far as B. was 
eonoomed: — Held: (1) B. was A.’s agent 
for carrying out the transaction, & was 
clothed with ostensible authority, Sc 
pltf. could not be affected by any 


private instructions given to B. ; 
(2) A. could not plead the default of his 
own agent in not carrying out his 
instructions. National Bolivian Namga - 
Hon Co. V. U^ilson, 5 App. Can. at p. 209 ; 
StHckett V. Tomlinson, 13 C. B. N. 8. 
663 ; Beaufort v. Nedd, Vi Cl. Sc Fin. 218, 
apld. — Clark v. Latham (1915), 32 
W. Ti. n. 549.~CAN. 

816 ii. As to 

price.] — Ih^ft. put a mob of sheep into 
the hands of a stock Sc station agent 
for Bal(\ with instructions by telegram 
t.o ac(}ept live s hillings a head, not otisli 
nayable in Sydney Sc droving oxpen8<*H 
from a exirtain daU', but the stock Sc 
station agent sold to plti. for tivcj 
shilliugB cash, saying nothing about 
th(3 other tonns: — Held: the stock Sc 
station agent was deft.’s general agent 
to soli tJi(i slKx'p, witli poww to bind 
liim to any contract made in the 
ordinary scope of liis business . Sc. deft.’s 
Instruct-lons as to B^rms, which werti 
privatx3 & did not come to pltf.'s know- 
ledge, did not limit Ids gon<Tal autho- 
rity. — Bowman r. Bacon (1897), 18 
N. H. W. 12.— AUS. 

816 Hi . .1— 

Bosp. authorised tS., a solr., to soil her 
proiierty, & offered to sell at $585, but 
a. intorprotxjd this as an offer to h(^ 11 
at $275 : — Held: H. had no authority 
to contract to sell for less than $585. 
Hesse v. Briant, 6 De G. M. Sc O. 623, 
cited.— CJlerotje v. Murray (1902), 
32 S. C. n. 450.— CAN. 

816 iv. As to yninerals.) 

— A railway co. having instructed its 
agent to sell land belonging to it, but 
to reserve the mineral rights, tho agent 
contracted to sell without expressly 
rcHorving tho minerals : — Held : pur- 
chaser was entitled to assume that 
“land ’’ meant not merely tho surfafxs 
but also tho mnerals. Sc tho oo. was 
bound by tho agent’s contract. — 
Hobbh V. Esquimai.t & Nanaimo Ky. 
Co. (1898), C B. O. n. 228 ; 29 H. C. R. 
453 (leave to ai)peal refused by P. C.). 
—CAN. 

817 i. Broker — Express aidhoritg — 
To sell on particular contract — Sale on 
different contract.] — Deft., having barley 
in his elevator, employed A. Sc K., 
brokers, to sell same, giving them a 
sample. On June 8 A. Sc K. wrote deft. 
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Agency 


Sect 3. — Im pl ied authority : Suh-secL 1 6. ] j 

j, gig. Question for Jury.] — In an action 

against an agent by his employer for selling goods 
bought for his principal, a usage was allowed as a 
defence that, in case of default by the principal, 
the agent might (being personally liable on the 

1 )urchase) sell on his account. The question should | 
)e j)ut to witnesses proving such usfige as follows : 

“ Where there is a bargain by an agent for an 
unnamed principal, for the purchase of tallow, ' 
deliverable at a future day, the principal fails ' 
before the time for delivery, is there a usage by 

by reselling?” — Lienard v, Dbesslau (1862), I 
212. i 

819. General authority — Secret limitations.] 

— ^Where a broker is allowed by the principal to 
appear as having a general authority to sell, the 
principal is bound, notwithstanding the broker has 
exceeded private instructions in the particular 
case. 

A. & Co., brokers, were in the habit of buy- 
ing & paying for Sc oi selling & receiving the 
value for sugars, on speculation, in their own 
names Sc upon their own judgment, for their 
I)rincipal, sometimes, when the market was low, 
under an unlimited authority as to quantity Sc , 
prices, at other times under special instructions to I 
buy. They were guided from time to time by 
special instructions to stdl, limited in respect of 
price, & advised from time to time by their prin- j 
cipal as to the probable rise or fall of the market. 
They kept only a g<meral account with their prin- 
cipal of the sums advanced to Sc received for Ixim, 
without accounting separately for each particular 
lot purchased Sc resold: — Held: (1) the general 
authority of the brokers to sell so as to bind their 
principal in r(‘spect of the purchaser was to be col- 
lected from their general dealing, not merely 
from their private instructions as to the particular 
parcels of goods ; (2) the principal was bound by 
a resale of a particular parcel of sugars be/ore pur- 
chased Sc paid for in their own names, & lodged in 
their warehouse, though sold under the price 
directed by their principal, for whom they received 
the money, but afterwards failed. — W hitehead 
V. Tuckett (1812), 15 East, 400 ; 104 E. R'. 

896, 

Annotations : — Consd. C^otman v. Orton (1840), 10 L. J. Ch. 
18. Expld. Neeld r. Beaufort, Beaufort v. Taylor (1841), 
f) Jur. 1123. Apprvd. Beaufort v. Neold (1844-5). 1 2 Cl. & 
Fin. 248, H. L. Apld. Smith v. East India Co. (1847), 16 
Sim. 76. Be!d. Trueman v. Lodor (1840), 11 Ad. & El. 
589. Mentd. Riekotl^ r. Bennett (1847), 4 C. B. 68C. 

820. .] — No private instructions 

given isO a broker can limit the general authority 
which, by employing him as his broker to sell on 
the Htock Exchange, the principal gives to the 
broker to sell according to the usage of the Stock 
Exchange (Lord Cairns, C. ), — Coles v, Bristowe, 
No. 321, ante. 

Afinotations: — Consd. Maxtod v. Paine (1871), L. K. 6 
Exoh. 132, Ex. Ch. Reid. Maxtod r. I*aino (1869), L. R. 
4 Exoh. 81, 203 ; He Asiatic Banking Corpn., Royal Bank 
of India's Cano (1869), 4 Ch. App. 252. 

For full oniH., see S. C. No. 321, ante. 

821. Sale In own name.] — The charac- 

ter of a broker is materially different from that of 
a factor ; & whore a broker sold goods without 
disclosing the name of his principal : — Held : 
(1) the broker acted beyond the scope of his 
authority ; (2) the buyer could not set off a debt 


due from the broker to him against the demand for 
the goods made by the principal. — ^B aring t'. 
Corrib (1818), 2 B. Sc Aid. 137 ; 106 E. B. 317. 

Annoiaiions Carr r. IlincWifle (1825), 4 B. & C. 

547 ; Drakeford v. Pieroy (1866), 7 B. & C. 515. Conid. 
Foirlie v. Fenton (1870), L. R. 5 Exch. 169. The case of 
Boxing v. Corrie shows the difference between the 
position of a broker & a factor, & that the broker has no 
rlprht to sell In his own name (Pigott, B.). Apld. Pearson 
V. Scott (1878), 9 Ch. D. 198. Apprvd. (jooke v. Eehelby 
(1887), 12 App. Cas. 271. Refd. Warner v. M‘Kay (1836), 
2 Gall. 86 ; Milford v. Hughes (1846), 16 M. & W. 174 ; 
Fish V. Kempton (1849), 7 C. B. 687 ; DrossortJ. Norwood 
(1863), 1^1 W. R.^2^; JilorrlM v. Imperla] Ottoman Bank 

822. Goods warehoused in broker’s name.] 

— ^Where a purchaser of hemp lying at wharfs iu 
London had, at the time of purchase, the hemp 
transferred in the wharfinger’s books into the 
name of the broker who effected the purchase for 
him, whose ordinary business it was to buy Sc sell 
hemp: — Held: (1) the broker had an implied 
authority to sell it ; (2) his sale & receipt of the 
money bound his unknown principal ; (3) the 
broker would have had a similar authority if the 
hemp had been transferred into the name of the 
principal or broker. — P ickering v. Busk, No. 315, 
ante. 

Annotations: — Consd. Martini r. Ck)le8 (1813), 1 M. & S. 
140. Distd. Shipley v. Kymer (1813), 1 M. & S. 484 ; 
Ouichard v. Morgan (1819), 4 Moore, C. P. 36. Apld. 
Collen V. Gardner (1856), 21 Beav. 540. Distd. Brady v. 
Todd (1861), 9 C. B. N. S. 592. Consd. Cole r. North 
Western Bank (1875), h. K. 10 C. P. 364. The ?%-: ■ 
luture by Facdors Act, 1825 (c. 94), s. 4, intended to 
confirm the common law as laid down in Pickering v. 
Busk, hut did not mean to extend it to all cases in whicli 
any person is intrusted wit h the custody of goods, though 
that person may in one sense be an agent, for the intruster 
(Blackbujin, J.). Distd. Johnson v. 06dlt Lyonnais Co. 
(1877), 3 C. P. D. 32, C. A. Refd. Coleman r. Riches 
(1856), 16C. B. 104. 

For full aims., see S. C. No. 315, ante. 

S23. Possession of indicia of title — Secret 

limitation.] — Where an owner of property gives all 
the indicia of title to another person with intention 
he should deal with the property, the principles 
of agency apply ; any limit wluch he has imposed 
on his agent/s dealing cannot be enforced against 
an innocent purchaser or mtgee. from the agent, 
who has no notice of the limit. If the owner has 
not only transferred property to an agent or 
trustee, but has acknowledged that the transferee 
has paid full consideration for it, he is estopped 
from asserting his equitable title against a person to 
whom the transferee has disposed of the property 
for value. The statement in a transfer of mtge, 
made in a form prescribed by stat., that the 
mtge. is transferred in consideration of £ paid 
by A. to B., without any express receipt clause, is 
sufficient to create this estoppel. 

R. delivered to a stockbroker a mtge, bond for 
£2,000 with instructions to sell it. The bond was 
one of a series issued by the Tyne Improvement 
Comrs. under a private Act which incorporated 
Comrs. Clauses Act, 1847 (c. 16). That Act re- 
quired all transfers of mtges. to be registered, 
induced by false representations of the broker, R. 
executed two deeds of transfer, by which the 
mtge. bond was transferred to the broker in tw o 
portions of £1,500 Sc £500 rei^ectivelj^ paid by the 
broker to R. They were duly registered. The 
broker borrowed £1,000 from deft. W. & executed 
a formal sub-mtge. of the bond to him, producing 
the transfers as proof of title. This mtge. was not 


\We have put under offer, subject to 
>our approval, your Jot of barley, say 
4,000 to 5,000 bushels, cash 50o. net 
to you in your elevator ; answer to bo 
given to-morrow, If accepted *’ (^hlch 
was taken to mean the answer of the 
P?r80n having the offer). On June 9 


deft, wrote a letter glTlng his approval, 
which was received on .Tune 10, & on 
Juno 11 A. & K. made a contract for 
the sale of tho barley to pit!., no counter - 
instructions having been received by 
them from doft. Pltf. had soen the 
letters of June 8 & 9 before the contract 


was signed : — Hetd : the authority of 
A. & K. was to sell on the terms men- 
tioned on. June 10, & deft, was not liable 
on the contract of June 11, which was 
for 50 cents per bushel free on cars. — 
Farrkll f>. Hunt, 21 O. P. 117. — CAN. 



Part V. — Authority op the Aobnt. 


877 


registered. The broker had applied the money to 
his own use & absconded. An action was brought 
by B. for retransfer of the bond free from the mtge. 
to W. ; — Held : the equitable title of B. was post- 
poned to W.'s charge. — Bimmbr v, Webster, 
[1902] 2 Oh. 163 ; 71 L. ,T. Ch. 561 ; 86 L. T. 491 ; 
50 W. B. 617 ; 18 T. L. B. 548. 

AiirMtationa : — Distd. v, Ck>nstaiitiae, [1908] 2 K. B. 

484, C. A. Consd. Truman r. Attenborough (1910), 103 
L. T. 218. Folld. Fry v. Smellie, [1912] 3 K. B. 282, O. A. 
Raid. Weiner v. Gill. Weiner v. Smith, [1906] 2 K. B. 574, 
C. A. ; Lloyd v. Grace, Smith, [1911] 2 K. B. 489 ; Lloyds 
Bank v. Swiss Binkverein, Union of London & Smiths 
Bank v. Swiss Bankverein (1912), 107 L. T. 309. 

824. .] — The owner of goods lying at a 

warehouse was induced by the fraud of F. to 
iustimct the warehouseman lo transfer the goods 
to the order of F., & the goods were accordingly 
placed at F.’s disposal. F. then sold the goods to 
an innocent purchaser, w’ho, before ]>aying the 
price, obtained a statement, from the warehouse- 
man that- he held the goods at the purchaser’s 
order. On the discovery of F.’s fraud, the ware- 
houseman refused to deliver the goods to the ])ur- 
chaser. In an action by the purchaser against 
the warehouseman: — Held: (1) the warehouse- 
man, having attorned to the ])urchascr, was 
estopped from impeaching his title ; (2) the 

refusal to deliver was a conversion ; (3) the 

measure of damages was the market value of the 
goods at the date of tlie refusal ; (4) the true owner, 
having enabled F. to hold himself out as the 
owner, could not set u]i his title against that of 
the purchaser (Lord Ualsbuky) ; (5) it should 
be so held on principle, but qu, whether the 
facts were distinguishable from those of Kiii{j^ford 
v. Merry (1856), 1 H. & N. 503 (Lindley, L.,T.).-— 
Henderson & Co. v. Wiixiams, [1895] 1 Q. B. 
521 ; 64 L. J, Q. B. 308 ; 72 J.. T. 98 ; 43 W. R. 
274 ; 11 T. L. B. 148 ; 11 B. 375, C. A. 

AtinotcUions : — Consd. Farquharwon v. King, [1901] 2 K. B. 
697, C. A. 1 think that it is imposHible in the face of 
various aiitlioritles on the subject, to say that in every 
case in whicli the act of one of two innocent persons has 
enabled a third person to occasion loss the flrst-men- 
tioiied pcTson must sustain the loss (Vaughan Williams, 
L.J.) Kefd. Farquharson v. King, [1902] A. C. 325 ; Com- 
pania Naviera Vasoonzada v. Churchill & Sim, 1 1 906] 1 K. B. 
‘237. Mentd. Hcrdman v, Wlieeler, [1902] 1 K, B. 361. 

825. Previous dealings — Sale in own name.] 

— ^A broker is authorised from a previous course of 
dealing between liimself his principal (on 
approval of a purchase by the latter) to make out 
a contract note in his own name without insert- 
ing that of his principal. — Kemble u. Atkins 
(1817), 1 Moore, C. P. 0 ; 7 Taunt. 260 ; 129 E. R. 
104. 

Annotations Expld. & Polld. WUson v. Hart (1817), 7 
Taunt. 295. Ezpld. Armstrong v. Stokes (1872), L. B. 7 
Q. B. 598. 

826. Cashier — ^Holding out.] — ^A cashier em- 
ployed by a picture engraver has no implied 
authority to sell engravings. — Graves v. Masters 
(1883), Cab. & El. 73. 

827. Clerk — ^Holding out.] — ^In an action by an 
undisclosed principal for goods supplied to defts. 
by his clerk. A., it appeared A. was indebted to 
defts., & upon B., one of defts., applying to him 
for payment, he represented himself to be sole 


proprietor of a 

& got him to take some wine & spirits in part pay- 
ment of the debt ; there was no evidence to sWw 
that defts. knew A. was only clerk to pltf. The 
judge’s direction to the jury was, if they believed 
the O. Wine Co. was, at the time of the contract 
being entered into, carried on by pltf., he was en- 
titled to recover, notwithstanding A. represented 
himself to be the 0. Wine Co. & the principal in the 
contract : (1) the direction was wTong ; 

(2) the proper question to be left to the jury was, 
whether pltf. allowed A. to hold himself out as 
owner of the C. Wine Co., so that a person dealing 
with him might suppose he was dealing with the 
principal. — Kamazzotti (Hamosotti) v. Bowrino 
(1859), 7 O.B.N. S. 851; 29 L. J. C. P. 30 ; 0 
Jur. N. S. 172 ; 8 W. R. 114; 141 E. B. 1050. 
Annotations : — Distd. Farquharwon v. King (1901), 70 L. J. 

K. B. 985, C. A. Consd. Bovaii v. National Bank, Bovaii 

V. Capital & (bounties Bank (1906), 23 T. L. K. 65. Bold* 

Drakoford v. Veroy (I860), 7 B. & S. 515 ; Harper v> 

Marten (1895), 11 T. L. It. 368, C. A. 

828. .] — Applts., timber merchants, 

warehoused with a dock co. the timber they im- 
ported instructed the dock co. to accept all 
trarisfor or delivery orders signed by their clerk. 
The clerk had their authority to make sales 
limited as to price quantity to their known cus- 
tomers. The clerk under an assuuied name 
fraudulently sold applts.* Umber to resps., who 
knew nothing of applts. or of the clerk under his 
real name & who bought & paid the clerk for the 
timber in good faith. The clerk carried out the 
sales by giving the dock co. orders for the transfer 
of the timber into his assumed name, & then in 
that name giving delivery orders to resps. : — 
Held : (1) applts., not having held out the clerk to 
resps. as their agent to sell to resps., were not 
estopped from denying the clerk’s authority to 
sell ; (2 ) the clerk having no title or apparent 
authorii-y himself, could not give resps. any title ; 

(3) applts, were entitled to recover from resps. the 
value of the timber. — Farquharson Brothers & 
Co. t’. King & Co., [1902] A. C. 325 ; 71 l^. J. K. B. 
607 ; 86 L. T. 810 ; 51 W. R. 94 ; 18 T. L. R. 065 ; 
46 Sol. Jo. 584, II. L. 

Annotations : — Refd. Weinor r. Gil], i’. Smith, [1906] 

2 K. B. 574, C. A.; Truman v. Attenborough (1910), 103 

L. T. 21K ; Macmillan v. J^omloii Joint Stock Bank, [1917] 

2 K. B. 439, (;. A. 

829. Dealer — Transaction In usual course of 
business — Secret limitation.] — Where goods arc 
bought from a person who carries on a business in 
which there is in the customary course authority 
to sell, e.g., the business of a i)icture dealer, the 
buyer, provided he acts in good faith & without 
notice of an^ limitation of authority of the person 
selling, obtains a good title to the goods under 
Factors Act, 1889 (c. 45), s. 2, notwithstanding the 
goods were in fact intrusted to the person selling on 
condition no offer should be accepted until the real 
owner was referred to or unless a particular price 
was obtained. — Turner v. Sami^son (1911), 27 
T. L. B. 200. 

g30. Transaction not In usual course of 

business.] — Biggs v. Evans, No. 485, ayite. 

For full aiULs., sre S. C. No. 485, ante. 

831. Estate & house agent — ^Authority to let & 
state selling price.] — A. gave his agents authority to 


831 i.. Estate house agerU — Holding 
out .] — ^An estate agent who has ad- 
jaoont lots of land put into his hands 
for sale without any written authority 
is not held out to the public as having 
n general power to sell at such prices 
as may be reasonable. Sc if ho doviat-os 
from his instructions cannot bind his 
principal to a sale. — Lunwia r. 
SCHULTZE (1885), L. K. 4 s. C. 247.— 
N.Z. 


831 ii. Avihority to state seUmg 

price.] — A., on the written iiistmotions 
of deft., informed pltf. that on pay 
ment of a certain sum in cosh deft, 
would send pltf. the deeds of property 
which pltf. wished to purchase. I^ltf. 
Indorsed on the letter : “ I hereby 

accept the al)ovo on the understanding 
that I pay no expenses.*’ In an action 
for specific xwrfonnanoo : — Held : deft, 
had merely requested A. to convoy ccr- 


j tain information to pltf. Sc report th(^ 
I result, Sc had not constituted A. an 
agent for sale with power to sigm an 
agreement binding upon deft. Hamer 
V. Sharp (1874). L. It. 19 Bq. 108, refd. 
— Uyan V. SiNO (1884), 7 O. R. 260. — 
CAN. 

831 iii. .1— A., pltf. *8 agent, 

opened negotiations with deft, for the 
sale to him of land, Sc oommunicated 
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Agency. 


Sect Implied avih crify : Su h- seci. 15. ] 

let, & a qualified authority to state the selling price 
of property > but no authority to sell. The agents 
contracted in his name to let, with an option to the 
lessee to buy at a stated price. The lessor filed a 
bill to have the agreement delivered up to be can- 
ceUed, on the ground that the agents had exceeded 
their authority ; & the lessee filed a bill for specific 
performance of the contract : — Held : A. entitled to 
have the contract sot aside. 

Where a i)rincipal seeks to set aside a contract 
for sale entered into by his agents in excess of their 
authority, but confirms a contract to let, which 
was within their authority, he has a right, before 
any bill is filed against him by the lessee Sc asserted 
purchaser for specific ]>erforinance, to file a bill to 
have the agreement cancelled, offering to grant a 
lease if the lessee chooses, because, if h(J brought 
an ejectment, the contract to let would be an 
answer to his action ; Sc if he brought an action for 
rent, he might be considered as acquiescing in the 
whole agreement, the contract to let & the contract 
to sell being in the same instrument. — ^W ire v. 
l^MBERTON, l^MBEKTON V, WIRE (1854), 23 
L. T. O. S. 345. 

832. Authority to receive applications to 


view.] — In an action against defts. as vendors for 
not completing the sale of an estate, it appeared 
they issued an advertisement which stated that 
“ to treat & view the property applications were 
to be made to certain persons, one of whom (who 
was part owner) made a contract of sale with pltf., 
& it was contended that he had authority so to do 
by virtue of this advertisement : — Held : the ad- 
vertisement gave authority to negotiate & to make 
& receive proposals, but not to conclude a sale. 
Godwin v. Brind (1868), L. K. 5 C. P. 299, n. ; 39 
L. J. C. P. 122, n. ; 17 W. B. 29 ; ml? nojn. Goodwin 
V. Brind, 20 L. T. 849. 

Annotation : — Befd. Roecubaum r. Belsoa, 11900] 2 Cli. 207. 

833. Instructions to procure purchaser.] — 

An estate or house agent to whom instructions are 
given to procure a purchaser for property has 
not, though the price is named in the instructions, 
authority to enter into a binding contract with a 
purchaser to sell such pi^operty. — ITaaier v. Sharp 
(1874), L. R. 19 Eq. 108 ; 44 L. J. Ch. 53 ; 31 L. T. 
643 ; 23 W. B. 158.- 

Annotation 8 : — Distd. SaimdtTB v. Donee (18S5), 62 L. T. 

644. Consd. & Expld. Prior r. Mooro (1887), 3 T. h. R. 

624. Consd. Chadbiirii r. Moore (1892), 61 L. J. Ch. 674. 

Consd. & Expld. Rosonbanm v. Belson [19001, 2 Ch. 267. 


\viUi plif. regarding price. Upon hear- 
ing tiic priw from him be (jloged with 
deft-., giving liim a roeeipi for biw 
cheque: — Held: pltf.'B reply to A.’h 
inquiry um to nriew:) did not imply that 
pltf. would Hcll at that prio-o & did not 
authorlHO A. to make a eontrtwd- binding 
on pltf. Jiarveu v. Farcy, 118931 A. C. 
652 ; (Jhadlmm v. Moore (1892), 61 
L. J. Cli. 674, Clt('d.~-CANA1)A SEITLEIIH 
Loan & Trust Co. r. Purvis (1903), 

7 Terr. L. II. 38.-~CAN. 

838 i. Jnstnwtions to procure 

jmre/wwer.l — A general autliorlty to an 
figent to HoU land doen not autlioriHO 
liiiu to enter into an open eoutmet. 
Where land is intniwled to an agent, to 
soli without inHtnietlons an to e.oiiditions 
At he entera into aii open e(»ntract : 
qu. : whether uh between vemior At 
piircdiaaer that cu)nlraet is ubs(»Intely 
void. Hamer v. Sharp (1874), L. 11. 19 
Kq. 108, folld.— JtoHS r. Victorian 
J’HOrERTY iNVWrMKNT IJUILDINO 
.So(’iKTY (1882), 8 V. L. R. 251.— AUS. 

833 ii. .] — An agent in- 

Htructed gemTolly to sell land is not at 
lib(*rty to enter into an open eoiit-raet 
without any condit ions ; it is his duty 
to provide reoHonuhle conditions of sale. 
—Donaldson v. Noble (1888), 14 
V. L. R. 1021.— AUS. 

833 iii. :-.] — An ewtalo agent 

cannot bind his prinoii»al by a contract 
unlt‘SH ho w^tis employed not merely to 
negotiate a sale but with delhilte 
instructions to sell, &. in determhiing 
tho extent of his authority a fair 
interpixitation must be placed on his 
instnictions as a whole. IJyiie v. 

H mieh (1840), 3 IJeav. 334, apld. — 

J I AKER V. Taylor (1906), 6 S. R. 
N. S, W. 500 ; 23 N. tf. W. W. N. 173. 
—AUS. 

833 iv. .] — An owner of land 

WTote to mi agent requesting him to 
flutl “ a pmtdmHtT ** for it at $600 cash, 
or $800 on a speclfled cividlt. Two years 
laUTthe owTier wrote that the property 
bail risen greatly in value, & asking 
wiuvt “ he (the owner) should take for the 
lot altogether,’* whereupon the agent, 
^vithout further communication with 
the owner, eon tract ed in wTiting to sell : 
the property for $600, to lie paid on | 
the execution of a good Sc full warranty 
deed, clear of all inoumbranoos ” : — 
Held : assuming, ^vithout deciding, that 
tlie first letter gave power to sell, the 
agent had no authority for agret^ing to 
give a deed such as that stipulated for. — 


, Anderson v. McBean (1866), 12 Gr. 
463.~-CAN. 

883 V. .] — Where an Cbtate 

or land agent or l>roker was given a 
power ‘ io sell ” : — Held : in the absence 
of anything to indicate that lic was 
given authority to complete the sale 
the power would merely authorise him to 
find a purfjhaser.- — Boyle r. Grabbick 
(1 905) 6 Terr. L. R. 232 ; 2 W. L. R. 99, 
284.— CAN. 

833 vi. .] — Gilmour r. 

Simon (1906), 26 V. L. T. 466 ; 1.5 
Man. L. R. 205 ; 1 W. L. R. 417 ; :>7 
S. C. R. 422.— CAN. 

833 vii. .1— An unconditional 

authority to stil at a named price 
carries with it the pow'cr to bind the 
principal l)y an open contract of sale. 
Sc as sncjh contract often subjects the 
l)rincipal to obligations wiiich lie would 
not-, on consideration, Iw willing to 
assume, it should not be lightly inferred, 
l)ut tlie evideiioc should show beyond any 
reasonable doubt that it- was conferred. 

A., a real estate broker with whom 
deft, had listed certain properties, sub- 
mitted an offer on behalf of pltf., & 
deft, replied naming a price w'lilch he 
would accept, whereupon A, closed a 
bargain with pltf.. who signed an agree- 
ment- widoli was stmt to deft. In 
on action for sTieclflo pcrfonnancc' ; — 
Hckt: A.’h authority w'as to find a 
purchaser, but not to enter into a con- 
tract for sale, liosenbaum v. JSclaon, 
119001 2 Ch. 267 ; Harvey v. Facey, 
118931 A. C. 552, cited.— .lULL v. 
Rasbach (1908), 7 W. L. R. 404 ; 13 
B. C. R. 398.— CAN. 

833 viii. .] — A., who had liecn 

authorised by defts. to find a purchaser 
for certain property, submitted an offer 
Sc w^as instructed to close the deal, but 
tlie negotiations fell through. Later on 
A. informed tieft. that he had found 
him another purchaser, who had paid a 
deposit, & Inclosed a transfer : — Held : 
A. s authority to close referred to a 
particular transaction, & when those 
negotiations failed, that authority 
expired, leaving A. with Ids original 
instructions, wldoh were merely to find 
a purchaser, & not to enter into a 
binding contract for sale. — Havner v. 
Weyl (1912), 21 W. L. R. 800; 3 
W. W. R. 748 ; 5 D. L. R. 141.— CAN. 

833 lx. S, P. Doyle 
(1910), 14 W. L. R. 666. 

833 X. S. P. Williams v. Hamilton 
(1908), 14 B. C. R. 47. 


833 xi. .] — When an owner 

of proiKTty employs an estate agent to 
procmti a purcliaser or tenant at a 
specified price, the agent- has no implied 
uiitliority to conclude a (sontraot for 
sale ; his duty is simply to find a pm- 
chaser or tenant, Sc to communicate his 
offer to the owner. 

An estate figent, employed by pltf. 
to obtain a purcliaser for a house at a 
(certain price, purported to concludts a 
contract for sale with defts. without 
notice lliat- pltf. had previously con- 
cludeii a contract with another pur- 
cliaser; — Held: tho (‘state agent Iiud 
no implied authority to conclude a 
contract for sale* ; Sc, upon tlie facts, no 
tixpress authority had lKi('n given. — 
Wilde r. Watson (1878), 1 L. R. Ir. 
402.— in. 

833 xii. “ LisHny ” agree- 

ment. \ — ^M. listed a properly with G. ic 
signed a docummt giving lUiii the right 
to sell tho X. property at tho pri(3eH 
mentioned for four months from date Sc, 
agreeing to pay him a commission. 
G. arranged a se-lo to pltf., who signed 
an agreement Sc paid G. port of tin? 
purchase -money during M.’s absence ; — • 
Held : the agreement only gave G. the 
right to find a purchaser, not to oonoludo 
a contract. Jiosenbaum v. lielson, [19001 
2 (-li. 267, not folld. ; Hamer v. Sharpe 
(1874), L. R. 19 Eq. 108, ajdd. ; Prior 
V. Moore (1887), 3 T. L. R. 621 ; Chad- 
burn V. Moore (1892), 61 L. J. Qi. 674, 
oonsd. — Schaefer v. Muxkr (1913), 
23 W. L. R. 913, Sosk. ; 11 D. L. R. 417 ; 
4 W. W. R. 490 ; affd. S. C. of Canada 
(not reported). — CAN. 

833 xiii. Instructions to procure 

purchaser on staled terms.] — W., a real 
estate agent in H., corresiionded witli 
deft., resident at T., with reference to 
tho sale of her projierty & received a 
letter from her agreeing t^ s(‘U for 
$.'),000, lialf in cash & balance on 
iiitgc. at 6 per cent. W. later submitted 
an offer of $4,500 cash, which deft, 
refused, iKiinting out the revenue she 
derived from the property ; & on same 
day W. wired “ Have sold the property 
for $5,000 cosh ” : — Held : the contract 
w'os not within W.’s authority. Sc the 
vendor could not claim specific per- 
formance. Bromet v. Ne^e (1908), 
63 Sol. Jo. 321. consd. — Levitt t*. 
Webster (1813), 24 O. W. R. 191; 4 
O. W. N. 746 ; 10 D. L. R. 813.— CAN. 

833 xiv. Principal answering 

agent's inquiry as to price.] — ^R., a laud 
agent, received a letter from pltf. as 
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834. .] — ^Instructions to a house & 

estate agent to procure a purchaser & to negotiate 
a sale do not amount to authority to the agent to 
bind his principal by a contract for sale of real or 
leasehold property. 

Deft, employed house & estate agents, with in- 
structions to find a purchaser for leasehold property. 
Pltf . made an offer in writing to the agents, which 
was submitted by the agents to deft., who further 
instructed them to withdraw part of the property, 
& named the lowest price he was prepared to take 
for the remainder. Acting under this authority, 
the agents purported to enter into an open con- 
tract for sale of the remainder of the property 
to pltf. at the price named by deft. In an action 
for specific performance : — it eld: (1) the agents 
had no authority to enter into a contract for sale 
on behalf of deft. ; (2) the action must bo dis- 
missed. — Chadburn V, Moore (1892), 61 L. .T. 
Ch. 674 ; 67 L. T. 257 ; 41 W. R. 39 ; 36 Sol. Jo. 
666 . 

Annotation — Refd. EoKenbaum v. BoIsod, [1900] 2 Ch. 2C7. 

835. Instructions to put property on books.] 

— An estate agent who is instructed to place pro- 
])erty on his books as for sale has no implied autiio- 
rity to sign on behalf of his principal a contract 
for sale of the property or to enter into any such 
contract. — ^P rior v, Moore (1887), 3 T. L. It. 624. 

Annotations : — Folld. Chadlmrn v. Mooro (1892), 61 L. J. Ch. 

074. Distd. Kosenbanm r. BoIboh, [1900] 2 Ch. 207. 

836. Authority to sell.] — Instructions given 

by an owner of real estate to an agent tt» sell the 
property for him, ah agreement to pay a commis- 
sion on the purchase price accepted, are authorii y to 
the agent to make a binding contract, including 
authority to sign an agreement for sole. — R osen- 
baum V, Belson, No. 165, ante. 

SZ7, Factor — General authority — Sale on credit.] 

— ^A factor may, under his general authority, sell 
goods on credit, & he may agree with the buyer by 
way of payment to set off a debt of his own due 
to the buyer.— Scott v. Surma n (1742), Willcs, 
400 ; 125 E. R. 1235. 

u4nno<a<ton« Expld. Honjyhton r. Mali hews (180:i), 3 

Bos. & P. 483. Apld. Uliidhtciio V. Iludwen (1813), 1 

M. & {8. 617. Expld. Thompson r. Giles (1824), 2 B, & C 

422. Expld. & Apld. lie Trye Jjijfhlfoot, K:ir p. I»a.4il 


(1838), 3 Doao. 169. Consd. D 'Aruay v. Chesneau (1846),. 
13 M. 8c W. 796. Expld. Boddiu^ton v. Castolli (1863), 
1 E. & B. 879, Ex. Ch. Apld. Morgan v. Taylor (1859), & 
0. B. N. S. 653, Expld. Do Mattos v. Saimdors (1872), 
Ij. 11. 7 C. P. 570. Consd. Sc Expld. Re West of England & 
South Walog Difltriot Bank, Ex p. Dale (1879), 11 (^. D. 
772. Refd. Ryall v. Rowles (1749-50), 1 Vos. Sen. 348 ; 
Taylor v. Plumer (1815), 3 M. & S. 562 ; Carvalho r. 
Burn (1833), 4 B. & Ad. 382 ; Paruham v. Hurst (1841), 
8 M. & W. 743 ; He Uallett's Estate, Kuatohbull v. 
Hallott (1880), 13 Ch. D. 096, C. A.; Patten v. Bond 
(1889), 60 L. T. 683 ; St. Thomas’ Hospital v. Richardson 
(1909), 101 L. T. 771, C. A. 

838. S. P. Houohton v. IVIatthews, No. 12 U 
ante. 

Annotations : — Refd. Morris r. Clcasby (1813), 1 M. & S. 
676 ; Hudson a. Granger (1821), 6 B. & Aid. 27 ; Beam- 
well V. Spiller (1870), 21 L. T. 672. 

839 . Transfer of bill of lading of goods 

at sea.] — A boyid fide sale of goods at sea by a 
factor without notice is binding on the owner ; 
& the buyer holds them by virtue of the bill of 
lading. The owner cannot dispute the buyer’{4 
title, because the goods were sold bond fide & by 
the owner’s authority ; but it is otherwise in the 
case of a buyer with notice (Lord Manseiet.d). — 
Wright & Ratiibone v. Campbell <te IIayics 
( 1767), 4 Burr. 2016 ; 1 Wm. Bl. 628 ; 98 K R. 66. 

Annotations : — Apld. Caldwell v. Ball (1780), 1 Term Kep. 
205. Consd. Lickbarrow’ Mason (1787), 2 Term Rep* 
63. Apld. Salomons v. Nissen (1788), 2 Term Rep* 071. 
Expld. Mason v. Lickbarrow (1790), 1 lly. Bl. 357, 
Apld. Kinlooh v. Craig (1790), 3 Term Ren. 783. Distd. 
Newsom v. Thornton (1805), 0 East, 17. Consd. Burdick 
V. Sowell (1884), 13 Q. B. D. 159, C. A. Refd. GUm 
Mills r. East Sc West India Dock Co. (1882), 7 App. Cus. 
591 ; Sewell v, Burdick (1884), 10 App. (.’as. 71. Mentd. 
I’ickering r. Busk (1812), 15 East, 38. 

840. Making advances.] — A factor to whom 

goods have been consigned generally for sale, 
who has made advances to his principal on credit 
of the goods, has no right to sell them, contrary ta 
the orders of his principal, on the latter neglecting, 
on request, to repay the advances, although such 
sale would be a sound exercise of discretion on his 
part ; his authority to sell not becoming, by 
reason of the unpaid advances, irrevocable, as an 
authority coupled with an interest. — Smart v. 
Sanders (1846), 3 0. B. 380 ; 16 L. J. C. 1\ 39 ; 7 
L. T. O. S. .339 ; 10 Jur. 841 ; 130 E. R. 152. 

Annotations : — Expld. Siebul v. Springllcld (1803), 3 New 
Rep. 30. Refd. Cumj)aimri r. Woodburu (1854), 15 C. B. 
400 : Donnld v. Huokliug (1 800), 7 B. Sc S. 783. 


follows: “1 hereby offer to M. of Winni- 
peg the sum of 62,100 cash for pork lot 
No. 0 second range in the town of O.” 
Thereupon R. t^legrapljed deft, as 
follows : “ Will $2,100 cash take park , 
lot ? Answer.” Deft, replied : ” Accept | 
offer.” Deft, refused t<j complete the | 
sale: — Held : (1) R. was not the agent | 
of either party for t he purjioso of making 
a cont ract except in so far as ho miglit 
have been deft.'s agent by the latter's , 
telegram : (2) the tx'legrjun could not | 
r(‘fer to jutL’s offer, w^hlch liad not l>een | 
communicated to deft., nor could it be 
regarded as a diix^ction to R. : it was 
no moi ‘0 than on answtT to hfs inquiry 
whether ho would sell at the price 
named* & (jo ntem plated that a contract 
would be entered into. Ilarvnt v. 
Facev, [1893] A. C. 552. refd.— Write 
r. Malcolm (1902), 1 O. W. R. 302.— 
CAN. 

833 XV. Authority to sell unmov- 

ahte property — Sale of hotel licenec.l — 
Dufresnk V. Hudon (1913), 19 R. do J. 
344.— CAN. 

835 i. Instructions to put pro- 

verty on books — ” Listing ” agreement .] — 
Herron r. Como (1913), 49 S. C* R. 1. 

—CAN. 

840 I. Factor — Making advemces .] — 
Idtf. agreed to lend deft, a certain sum 
of money on the understanding that he 
was to have the sole right of sale at a I 
del credere commission of all the goods ' 


manufucturt'd by d<5ft. The goods were 
to bo supplied as ordered, invoiced at a 
price wldch would enable pltf. ” to sell 
the goods to the best advantage,” & 
pltf. was to advance in cash 75 i>er cent, 
of the 'Wholesale prices. As the 
proved insufficient, for the coutemplat ed 
purposes, pltf. demanded repayment 
of the advances. Deft, did not comply 
with the request, & pltf. sold tlio goods 
by unction : — Held : (1 ) iiltf. was 

factor, & had on irrevocable aiitliority 
to sell ; (2) if it became necessary for 
I)ltf. to protcKjt himself & if ho could not 
within a rcasonablo time sell privately, 
he was entitled to sell by public auct ion ; 
(3) a sale by auction, fairly conducted, 
was binding, us the price obtained could 
not but be deenied the market value. 
lldtUdav V. Ilolgaie (1808), L. R. 3 
Exeh. 299 ; Donald v. Suckling (1800), 
L. B. 1 Q. B. .58.5 ; Smart v. Sandnrs 
(1818), .5 U. B. 895; Graham v. 

Dysier (1817). 0 M. & S. 1 : Daniel v. 

aft 

I V. 

Trye (1840), 7 Cl. 8c Fin. 430 ; Figot v. 
CJubley (1804), 15 C. B. N. S. 701, cited. 
— Mitchell v. Sykes (1884), 4 O. R. 
501.— CAN. 

840 ii. .] — ^Wherc goods are 

consigned to a foreign merchant as 
security for an advance, or to a factor 
intrusted wdth the sale of goods on 
commission, & where by reason of the 
fall in the market or other causes liis 


security is docliiiiug in vuJue, Sc becom- 
ing insuttioieut. such foreign morcliant 
is invested with a jiowor of sale over 
the goods after due notic.o to his i>rin- 
cipal, although the latter may plac<^ a 
limit on their sale, & desire to hold them? 
on, if tho prine.ipnl do not put his factor 
in funds to make up tho dcilcit so caused. 
— Jaffkrduoy Ludiiahhoy CuArroo 
V. C^UAULi':flWoRTH (1893), I. L. R. 17 
Mud. 520.~-IND. 

840 iii. .1— In Feb., A. c;on- 

signed t.o B. os factor a cargo of wiicat, 
ou which B. advanced 41s. nor quarUT. 
At the time of consignment A. wTote : 
” Wo understand this cargo will not bo 
sold under 42s., lioudon terms, without 
our consent.” Tlie markets feu. Sc 
ultimately, in Aug., B. demanded from 
A. a remittancie to cover diipreidation, 
st orage, etc., adding : ” Unless this is 
done within 8ev<*n days friuu this date 
w'e must sell it at best obtainable pric(5 
Sc claim on you for amount of loss.”^ 
A. refused consc'iit, & B. acccrdingly 
sold : — Held. : the worils without our 
consent " could not cover more than a 
reasonable time, & B. was not bfjund 
to continue to hold so long as A. chose, 
but after due notice might sell. — 
Adamh Sc Co. v. Atrya Sc Co. (1878), 
16 Sc. L. R. 20.— SCOT. 

p. Manager of caitle sf/Uion — Aulko- 
rity as such— Previous similar acta — 
Holding out.] — M., manager of deft.’s 
cattJo station, on several occasions sold 
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Sect 3. — Implied auihoriiy : Suh-sects, 15 <£? 10. ] 

84-1. .] — Mere advances made by a 

factor, whether at the time of his employment as 
such, or subsequently, cannot have the effect of 
altering the revocable nature of an authority to sell, 
unless the advances are accompanied by an agree- 
ment that the authority shall not be revocable. 
Whether such an agreement has been made, or 
might be properly inferred, is a question upon the 
evidence for the jury. 

In an action for damages for an alleged im- 
pro|»(T sale by deft, of certain sugars placed in 
his hands by pltfs. the judge directed the jury 
that, by the mere relationship of factor, the factor 
did not by making advances acquire any right in 
derogation of the right of his principal to give 
directions as to the time & manner of sale, &; that 
any such right on the part of the factor must be 
made out of an agreement which might be inferred 
from the evidence or might bo implied by proof of 
usage; — Held: no misdirection. — De Comas v. 
Prost & Kohler (1805), 3 Moo. P. C. O. N. S. 
168 ; 12 L. T. 082 ; 11 Jur. N. S. 417 ; 13 W. 11. 
295 ; 10 K. K. 59, P. C. 

842. Foreman — General authority as such.] — A. 

was owner of a sawmill, &: B. his foreman. B., as 
agent of A., but without any express authority, 
entered into a contract in writing to supply 0. , 
witii a quantity of Scotch fir staves : — Held : this 
contract was binding on A., inasmuch as B. must 
be presumed to have had a general authority to 
enter into such contracts as the one in question. — 
Ricilardson V. Cartwright (1844), 1 Car. & Kir. 
328. 

Master of ship — Necessity — Sale of ship or cargo.] 
— See Shipping & Navkjation. I 

848. Other agents — Holding out.] — Where A., a j 
married man, sells, with her concurrence, goods i 


belonging to B., a woman whom he has biga- 
mously married, B. cannot afterwards, on discover- 
ing that her marriage was void, dispute the sale, 
as against a bond fide purchaser, inasmuch as she 
had constituted A. her agent to sell. — Waller v. 
Drakepord (1853), 1 E. &; B. 740 ; 22 L. J. Q. B. 
274 ; 17 J. P. 663 ; 17 Jur. 853 ; 118 E. R. 616 ; 
sub nom, Drakeford v. Waller, Saund. & M. 1 14 ; 
21 L. T. O. S. 87. 

Annotation : — Refd. Richards v. Johnson (1859), 5 Jur. N. S. 

520. 

844. .] — A., living in the same house 

with B., was the owner of certain goods therein, 
which goods she, A., for a fraudulent purpose per- 
mitted B. to raise & receive money upon by way of 
bill of sale in his own name to C., who believed 
them to be B.*s goods. The goods being seized 
upon Bifi. fa, against A. within 21 days of the date 
of the bill & before its registration : — Held : the 
sale to C. was valid, B. being in effect the agent of A. 
in the transaction. — Low v, McGill, No. 212, ante. 


Sub-sect. 16. — Authority to warrant. 

845. Agent — Authority to sell.]-^If A. consli- 
iitutes B. his agent for sale of a certain article, B. is 
thereby invested with authority to do all that is 
usual in the trade on sale of the article ; he may 
have authority to warrant the goodness of the 
article so as to bind A., though A. never gave him 
any express authority to that effect. — Dingle r. 
Hare (1859), 7 C. B. 8. 145 ; 29 L. J. C. P. 143 ; 
1 L. T. 38 ; 6 Jur. N. 8. 679 ; 141 E. R. 770. 

Annotation: — Refd. Mullett v. Mason (1806), Har. & Ruth. 
779. 


cattle without doft.’s knowlcdKO or autlio- 
rity, rfubsoquently M. sold cattle to 
pltf., who wu« unaware of previous sales, 
^ only know M. os inanaKCr. On deft. 
rofuHlnfir delivery : — JJrld. : Hollinf? cattle 
was not witliin ordinary s(^0]io of employ - 
inent of a manager, & deft, not knowing 
of the previouH 8al(^s, such sales could not 
t )0 relied on by pltf. to show an implied 
authority In M. to bind d(^ft. 

To prove holding out, the tldrd party 
must show that he eontraoted with the 
ogont on the strength of the oourso of 
•ileaUng from wlilch the implied autho- 
rity is to bo inferred. — Robinson v. 
Tvson (1888), 9 N. 8. W. 297.— AUS. 

q. Statum-mastcr — Authority as such,] 
— C'attlo were killed on defts.’ railway 
through iiogllgom^^', & afterwards sold 
by a st ation -mast or : — Held : t he sale 
was not- within the ordinary duty of a 
station-master. — O’Roukk r. (Iuf.at 
AVkstern Ry. Co. (1864), 23 U. C. R. 
427.— CAN. 

PART V. SECT. 8, SUB-SECT. 16. 

846 i. Aaent— Authority to sell.] — 
1*1 tl. purchased a ]>iuno from deft.’s 
flolc'sman, who warnuited the Instru- 
ment. to l>e soimd & In good order. In 
an action for breach of warranty : — 
Held : a warranty given by a salesman 
intrusted with the management of a 
«hop or warorooiu in which articles 
wore publicly oxiMjsed for sale was 
covered by the doctrine in Hoxmrd v. 
Sheward (1866), L. R. 2 O. 1*. 148, 
where the rule to ho deduced from the 
earlier ease of Hrady v. Todd (1861), 
9 C. B. N. S. 592, was explained. — 
r. Williams (1880), 5 A. R. 


846 ii. .] — Tlio sales agent 

for deft, oo., wldch manufactured metal 
roofing, warranted that tlio roofing 
material was reasonably suitable for 
4^he purpose for which it w^as sold: — 


Held: it was within scope of the 
authority of a selling agent, of a trading 
CO. to give such warranties on its behalf 
as were ordinarily given to i)romote 
t h(' sale of goods of the class in which it 
d<}ult. — Laramie v, Galt Art Metal 
Co. (1908), 12 O. W. R. 860.— CAN. 

846 iti. .] — ^An agent who 

soils a cow in a fair has an implied aut ho- 
rity to give a warranty in <)pen market 
on behalf of the owner ; the facts that 
tlio purchaser know's that the actual 
vendor is oidy an agent for another, & 
that neither of the parties is in the 
cattle trade, do not affect this iirinoiplo. 
— Rooney v. Fielden (1899), 33 

1. L. T. 100.— IR. 

845 iv. Evidence of authority 

to warrant.] — An agent to sell a vessel 
telegraphed to pltf., “ Will you buy kt'ich 
A. I Carries 22,000 ft.” Idtf. ex- 
amined the ketch &; agreed to buy it. 
A hill of sale was executed by the 
owners, containing no mention of its 
carrying capacity. Idtf. foimd that It 
would not carry more than 16,000 ft. 
Defts. insisted on the truth of the 
representation made by their agent as 
to the carrying capacity of the vessel : — 
Ileitd : on agent employed to sell was not 
thereby authorised to warrant, & the 
fact that defta. insisted on the truth of 
the statements made l»y their agent 
w'as not conclusive evidence of autho- 
rity to warrant. — ^IjATI'er v. Brogden, 
O. B. & F. 116, C. A.— N.Z. 

a. Agent warranting horse — Autho^ 
rity to sell machinery,] — ^An incorporated 
CO. is not bound by an imauthorisod 
w'arranty of one of its horses, made by 
machinery, although the agent sold the 
an agent employed by thcco.to sell farm 
horse for the oo. & had previously sold 
two or three horses for if. — G aixant v. 
LOtTNSBBRRY CO., LTD. (1917), 44 

N. B. R. 226.— CAN. 


I b. Horse dealer — Authority to sell d' 
receive price —Warranty of fUness for 
breeeUng purposes — Measure of damages.] 
— I’ltf. gave a stallion to M., a horse 
dealer, & told M. to sell the horse to the 
l)est advautago. He gave M. no autho- 
rity to warrant, but loft the selling & 
price entirely in bis hands. The horse 
was Canadian-brod, but from imi>orted 
Clydesdale stock. M. sold the horse to 
defts. for $750, taking in his own name 
two promissory notes of $375 each. 
The horse was sold for bTe(5dlng pur- 
IK)BOS & warranted to be an imported 
CHydtnsdale. Defts. knew nothing of 
pltf., & dealt with M. as the owner. M. 
afterwards Indorsed these notiis to pltf. 
To an action on one of the notes, dofts. 
set up a counterclaim for brcocli of 
warranty: — Held: (1) pltf., by his 
conduct, clothed M. with the apparent 
owners Iklp of the horse, &, by so acting, 
authorised M. to make all such war- 
ranties as arc nsual in the ordinary 
course of the business of soiling horses ; 
(2) from the circumstance of the horse 
being sold for breeding purposes, there 
was on implied warranty of fitness for 
brooding; (3) defts. wore entitled to 
damages for broach of warranty that 
the horse was an imported Clydesdale, 
& the measure of damages was the 
difference in value between on imported 
horse & a Canadian-bred one. Brady v. 
Todd (1861), 9 C. B. N. S. 692, distd.— 
Taylor v. Gardiner (1892), 8 M. R. 
310.— CAN. 

o. Special agent — Authority to seO.,] 
— chartered bank employed an agent 
to sell agricultural machinery : he war- 
ranted the machinery to work well & 
satisfactorily in the threshing of grain : — 
Hdd : a special agent oould not bind 
his principal without express authority 
to w’arrant. — Commercial Bank of 
Manitoba v. Bissett (1901), 7 M. R. 
586 (6).— CAN. 
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846. Company officials warranting genuineness of 
share certificates.] — Pltf., having purchased for 
value shares in deft, co., discovered, upon applica- 
tion for registration, that his vendor^s name was 
not registered for the shares, & that the transfer & | 
certificate had both been forged by the co/a secre* 
tary. It was part of the co.’s duty to receive &> 
examine transfers & certificates, to have trans- 
fers registered, to procure the preparation, execu- 
tion, & signature of .certificates with all requisite 
& X>J^®scribed formalities, & thereupon to issue 
them to the persons entitled to receive them. One 
of the prescribed formalities was the signature 
of a director as well as that of the secretary ; — 
Held : the co. had authorised its secretary to 
warrant the genuineness of certificates, 6c was 
estopped from disputing its liability upon a certifi- 
cate issued by him, notwithstanding his forgery 
of the document. — Shaw v. Pout Philip Colo- 
nial Gold Mining Co., Ltd. (1884), 13 Q. B. D. 
103 ; 53 L. J. Q. B. 369 ; 50 L. T. 685 ; 32 W. li. 
771, D. 0. 

Annotations : — Distd. H. v. Cliai’iiwood Forest Ry. Co. (1S84), 

1 T. L. U. 161 ; Staple of England Merchants v. Bank of 
England (1887), 21 Q. B. D. 160, C. A. Folld. llubon v. 
Great Fingall Consolidated, 11904] 1 K. B. 650. Expld. & 
Distd. Rubon v. Great Fingall Consolidated, [1904] 2 K. B. 
712, O. A. Dbtd. St N.P. Ruben v. Great Fingall Consoli- 
dated, [1900] A. O. 439. I agree with Stirling, L.J., in 
regarding that decision as ono that may possibly be 
upheld upon the supposition that the secretary there 
was in foot held out as having authority to warrant the 
genulnonoss of a oort ifloatc ; if that bo not so, then in tny 
opinion tho decision cannot bo sustained (Lord T.ouk- 
BXTRN, C.). Reid. British Mutual Banking Co. v. Charn- 
wood Forest Ry. Co. (1886), 55 L. J. Q. B. 399 ; Bishop 
V. BjUkls Consolidated Co, (1890), 25 Q. B. D. 512, C. A. 

See, further, Companies. 

847. Servant warranting horse — ^Authority ot 
sell.] — If a servant sells a horse with warranty, it is 
the sale & contract of the master, but it is the 
warranty of the servant, unless the master gives 
him authority to warrant it, for a warranty is 
void which is not made <fe annexed to the contract ; 
but there it is the warranty of the servant 6c the 
contract of the master. — S eignior & Wolmeb’s 
Case (1623), Godb. 360 ; 78 E. K. 212. 

848. .] — Miller V. Lawton, No. 903, 

'post. 

849. Instructions not to warrant.] — If 

a horse-dealer send his servant to sell 6c the ser- 
vant, contrary to his instructions, warrant tho ! 
horse, the horse-dealer may bo bound ; but | 
another person, not a horse-dealer, will not be 
bound by the unauthorised warranty of eitVior the 
horse-dealer or his servant, or his own servant, 
since ho has only given a particular authority 
(Lord Eldon, C.). — Bank of Scotland v. 
Watson (1813), 1 Bow. 40 ; 3 E. R. 615. 

Annotations: — Mentd. Trueman v. Lodor (1840), 3 IVr. & 
Day. 267 ; Furze r. Sherwood (1841), 2 Q. B. 388 ; York- 
shire Banking Co. v. Beatson (1880), 5 0. 1*. D. 109, C. A, 

850. — .] — The servant of a private 

owner instructed to sell & deliver a horse on one 

articular occasion is not by law authorised to i 
ind his master by a warranty, & the buyer takes | 
it at the risk of being able to prove that the servant i 
had in fact his master’s authority for giving it. i 
It is otherwise in the caSb of the servant of a horse- 
dealer or livery-stable keeper whose business is to 
deal in horses. — ^Brady v. Todd, No. 105, ante. 

Annotations: — Arid. Udell v. Atherton (1861), 7 H. & N. 
172. Digtd. MUler v. Lawton (1864), 16 C. B. N. S. 834. 
Gonad. Howard v. Sheward (1866), L. R. 2 O. P. 148. 
The rule to bo deduced from the case of Brady v. Todd 
seomH to me to be this — tho servant or agent of a 
private individiial intrusted on one occasion to sell a 
horse without authority from his master takes upon liim- 
solf to warrant the soundness of tho animal the master is 
not bound, but if the servant of a horse dealer, or even 
ono who only occasionally assists him in his businebB, 


, being employed to sell gives a warranty, tho principal is 
! bound even though tho agent or servant was expressly 
forbidden to warrant ( Byles, J .) . Distd. Brooks v. Hassall 
(1883), 49 L. T. 569. Oonsd. Baldry v. Bates (1886), 52 
L. T. 620. Reid. Weir v. Barnett & Bell (1878), 38 L. T. 

I 929, C. A. ; Payne v. Looonfleld (1882), 51 L. J. Q. B. 

I 642 ; Armstrong v. Jackson, [1917] 2 K. B. 822. 

I 

851. Authority to sell Sc receive price*] — 

servant employed to sell a horse & receive the 
price has an implied authority to warrant the 
horse to be sound ; & in an action upon the war- 
ranty it is enough to prove it was given by the 
servant without calling him, or showing he had 
any special authority for that purpose. — A lexan- 
der V. Gibson (1811), 2 Camp. 555. 

Amwtations : — Distd. Brady v. Todd (ISCl), 9 C. B. N. !8. 
592. FoUd. Baldry v. Bates (1885), 52 L. T. 620. Refd. 
Udell V. Atherton (1861), 7 H. & N. 172 ; Maokay v. Com- 
mercial Bank of New Brimswick (1874), L. U. 5 P. C. 394. 
Mentd. Ewer v. Ambrose (1825), 5 Dow. & Ry. K. B. 629 ; 
Bradley v. lUcardo (1831), 8 Bing. 57 ; Wright v, Beckett 
(1834), 1 Mood. & U. 414. 

852. Intrusted with sale at fair.] — ^A ser- 

vant intrusted by bis master with the sale of a 
horse at a fair may have an implied authority to 
give a warranty to purchaser. — Brooks v. Hassall 
(1883), 49 L. T. 569. 

853. Sent to give receipt — ^Altering terms of 

warranty.] — Where, on purchase of a horse, the 
vendor had given a warranty of soundness gene- 
rally, & the servant sent with the receipt to the 
agent of tho otlier party inserted, at his request, 
but without a special or general authority from his 
master, “ warranted sound to the regiment ” : — 
Held : the master was not bound by this altera- 
tion of warranty, notwithstanding the money 
afterwards came to his liands. — Strode v. Byson 
(1804), 1 Smith, K.B. 400. 

854. Statements of principal to servant.] — 

Pltf. purchased a mare of deft, through A., who, 
as he swore, had warranted her quiet to ride. Beft. 
admitted he had told A. ho had received such a 
warranty when ho had bought her a short time 
before, &; A. admitted he had told pltf. that he 
believed the mare to be quiet to ride, but he denied 
that ho liad warranted her to pltf. to be so ; — 
Held : the jury had, in the circumstances, been 
justified in finding that A. had been authorised by 

i deft, to give a warranty, 6c had done so, — Waters 
I V. Madeley (1885), 2 T. L. R. 2. 

! 855. Servant of horse-dealer warranting horse — 

Authority as such — Instructions not to warrant.] — 
The agent or servant of a liorso- dealer has an 
implied authority to bind his principal or master 
by a warranty, even though (unknown to the 
buyer) he has express orders not to warrant. 
Evidence of a general practice amongst horse- 
dealers not to warrant where the horse has been 
examined by a veterinary surgeon, 6c certified by 
him to be sound, is not admissible to rebut in- 
ference of authority to warrant. — Howard 
; (Howarth) V. Sheward (1806), L. R. 2 C. P. 148 ; 

I 36 L. J. C. P. 42; 15 L. T. 183 ; 12 Jur. N. S. 

I 1015 ; 15 W. R. 46. 

! Annotaiicm: — Consd. St Folld. Baldry v. Bates (1885), 52 
L. T. 020. 

856. Authority to deliver — Warranty given 

after sale.] — An authority to sell implies an autho- 
rity to warrant ; but where an agent is employed 
merely to deliver, it is necessary to show an 
express authority to warrant in order to bind the 
principal. 

Where the servant of a horse-dealer, on deliver- 
ing a horse to deft*, made certain statements, 
& signed a receipt, including a warranty ; Sc it 
appeared the contract of sale had been made before 
delivery: — Held: the master was not bound by 
the statements or receipt of tho servant, as no 
express authority to give a warranty was proved. — 
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Agency. 


Sect 3 . — Impli ed authori ty : Suh-secta. 16 IJJ 

WooDiN V. Burford (1834), 2 Cr. & M. 391; 4 
Tyr.204; 3L. J.Ex. 75. 

Annotation: — Apld. Ualdry v. Bates (1885), 52 Ij. T. 020. 

857 . Authority to deliver for approval & 

negotiate sale — Warranty given relating to inci- 
dental matter.] — Baldry v. Bates, No. 804, post 

858 . Authority to sell — Instructions not to 

warrant.] — If the servant of a horse-dealer with 
express directions not to warrant do warrant, the 
master is bound, because the servant, having a 
general authority to sell, is in a condition to warrant, 

the master has not notified to the world that the 
general authority is circumscribed (Bayley, J.). — 
Bickering v. Busk, No. 315, ante. 

Annotations : — Distd. Coleman v. Biches (1855), Ifi C. B. 
104. Apprvd. Collon v. Gardner (1H5G), 21 Boav. 540. 

For full anna., see S. ( ’. No. 815, ante. 

859. ,] — Bank of Scotland v. 

Watson, No* 840, ante. 

For full nniis., see S. C. No. 810, ante. 

860. .] — Brady i;. Todd, No. 105,an/c. 

For full aims., nee S. O. No. 105, ante. 

861. Authority to sell at market.] — If a 

horse-dealer send his servant to market to sell a 
horse & the servant, contrary to his authority, 
warrant the horse, the dealer will be bound by it. — 
Slack v. Orewe (1800), 2 F. & F. 59. 

862. Servant of livery-stable keeper warranting 
horse — Authority to sell — Instructions not to 
warrant.] — If a livery-stable keeper, having a horse 
to sell, directed Ms servant not to warrant it, & 
the servant did nevertheless warrant it, the master 
would be liable on the warranty, because the ser- 
vant was acting within the general scope of his 
authority, & the public cannot be expected to be 
cognisant of any i)rivate conversation between 
master & servant ( Asiiiiurst, J. ). — Fenn v, Harri- 
son, No. 351, anie^ 

AnntUatCons: — Consd. Colomuri v, IticliCH (1855), 10 C. B. 
104 ; Collon v. Oardner (185(»), 21 Boav. 540 ; Baldry t\ 
Batoe (1885), 62 L. T. 020. Refd. Brady v. Todd (1801), 

9 0. B. N. S. 592. 

For full amiB., see S. C. No, 851, ante. 

863. .] — Bradyv.TodDjNo. 105,owfe. 

For full anns., sec S. No. 105, ante. 

864. Servant of owner of riding-school warranting 
horse — Instructions to deliver for approval & 


negotiate sale.] — The servant of the owner of a 
riding-school was instructed to deliver for approval 
& negotiate for sale of a horse to pltf . The servant 
warranted that the horse could be safely put in a 
stable along with pltf.’s horses. The horse was 
in fact suffering from mange, wMch the servant 
well knew ; — Held : (l) in absence of a finding of 
the jury that deft, was a horse-dealer, deft, was 
not bound by any warranty as to soundness given 
by his servant in respect of a horse offered for sale ; 
(2) even if deft, had been a horse-dealer he would 
not have been bound, as the warranty given did 
not relate to soundness, but to an incidental 
matter, & was not witMn the implied authority of 
the servant. — ^Baldry v. Bates (1885), 1 T. L. R. 
658, 1). C. 

865. Ship-broker warranting convoy of ship — 
General authority as such.] — If a ship is put up at 
Lloyd’s coffee-house by the ship’s broker as a 
general sMp warranted to sail with convoy, & 
handbills are put about to the same effect, this is 
such a representation as shall bind the principal, 
— Runquist V. Ditchell (1799), 3 Esp. 64. 

Annotation : — Folld. Sanderson v. Basher (1814), 4 Camp. 

54 11. 


Sub-sect. 17. — Miscellaneous Cases involving 
Questions of Authority. 

866 , Agent agreeing to payment of gross sum — 
Authority to settle accounts & compromise claims.] 

— Disputes existing between A. & his solr., receiver, 
& confidential agent B., which involved long A 
intricate matters of account, authority was given 
by A. to a third person to settle any accounts in 
wiiich he, A., had an interest, & to compromise any 
claims which he might have : — Held : such autho- 
rity did not empower that third person to make an 
agreement, without production or examination of 
any account, that a gross sum should be paid to B. 
in lieu of all his demands on A. — Jenkins v. Gould. 
No. 252, ante. 

For full unnB., sec S. C. No. 252, an*e. 

867. Agent consenting to exchange of land— 
General authority for purposes of Indosure — Secret 
limitations.] — Where one of the parties to an ex- 


PART V. SECT. 3, SUB-SECT. 17. 

d. Agent giving directions as to 
delivery — Autlwrity to buy for use on 
•principal's •property.] — An agent aiithu- 
rised purchtwo goods, for a principal, 
for wse upon the prinoipare preiuiues, 
has no implied authority to direct their 
delivery elsewhere. — MiTcnEi.L v. 
Watson (1880). 6 V. L. U. L. 403.— 
AUS. 

e. Agent giving receipt — Authority 
to receive payment ] — An agent appointed 
to receive money for another must, 
ill the ordinary oourso of business, 
l»e his agent also to give a receipt for 
It. — Bkdron V. Smith (1863), 10 Gr. 
292.— CAN. 

f. Agent making gift — Authority to 
sell.] — An agout authorised to sell land 
at a price which he might think reason • 
able conveyed part of It by deed of 
gift to defts., for the opening of a 
Etreot, wUicli the agent eonsidered 
would Increase the value of the pro- 
perty : — Held : the conveyance was an 
excess of authority. — Hazbn v. Port- 
land Town (1884), 21 N. B. U. 332.— 
CAN. 

g. Factor agreeing with buyer that 
principal should store goods sold — 
Authority to sell .] — A factor, or person 


& deliver them, has no authority to 
stipulate for his principal with the 
buyer for storage of the goods by tho 
prinoipal on behalf of the buyer. — 
Brebnbu V. Birkett (1862), I. W. & 
W. L. 206.— AUS. 

h. Factor shipping goods abroad — 
Avdherity to scK.l — A manufacturer in 
Bengal employed footers at Galoutta to 
sell goods on oommission, which were 
occasionally consigned to England in 
tho prineipars name. The Oalontta 
market being dopr<»8ed, the factors con- 
signed them t.o England in their own 
names : — Hdd : there being no oiistom 
of trade qualifying the general mer- 
cantile law, such consignment was 
within the factors’ general authority. — 
Mubtunjoy Chuokerbutty V. Cook- 
rank (1865), 10 Moo. Ind. App. 229 ; 
19 E. B. 059.— IND. 

k. Oomashla committing act of bank- 
ruptcy — Avihority as such .] — ^A prinoipal 
emplo 3 ing a gomashta to carry on a trade 
within the local limits of the High Ct.’s 
jurisdiotion may bo adjudged to have 
committed an act of insolyenoy within 
the meaning of 11 & 12 Viot., s. 9, 
clause 21, in oonsoquonoe of the 
gomashta 's act without tho principal’s 
having speoifloally authorised it or 
having had oognisanoe of it ; 8c this 
might be applied upon a gomashta’s 


wi UU 01 UUSS wiui mtont to doioat or 
delay tho firm’s creditors. — ^K astur 
C i^p V. Dhanport Sunqh (1895). 
!• h. K. 23 Calc. 26 ; L. R. 22 I. A. 162. 
— IND. 

L Manager retaining solicUor — 
AutharUy to do acts requiring legal 
advwe,] — Bye-laws of deft. co. au^o- 
nsod tho general manager to com- 
promise claims & do other acts, which 
woidd ooc^ionally require legal advice : 
-—Held: he had implied authority to 
retain a solr. IStaMschmidl v Lett 
(1861). 9 W. R. 830; 

W. R. 6 ; He Marseilles Extension Rv 
f Lard Co. (1870), L. R. iUE^lM ; 
R. V. Cumlrerland JJ. (1848), 5 D & L 
431 ; Crook v. Wright (1825), Ry & 
M 278 ; Re SneU (1876), 5 (Sf* V. 

602 ' 

Claim (1880), 14 (SL D. 634 ; SuSTv 
MaAOtr (1829), 2 Sim. 613 
rale Co S C2<.W(1869)X 
Bx p. AppUvari (1881), 18 Oh. D. 687 ; 
Whittaker v. Wright (1843). 3 Hare 
310, oited^-CLARKE e. Won Fm r?! 

P^339^W4”°" ® (1884), 10 
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Part V. — Authority of the Agent. 


change of land was represented by an agent, such 
agent being authorised generally to conduct the 
business of the inclosure, attend meetings, etc., but 
not to sign the necessary instruments which the 
proprietors had themselves to sign, & the agent 
received particular instructions as to one part of 
his business but did not communicate them to the 
comr. or to the other party : — Held : the agent 
being a general agent for the purposes of the inclo- 
Bure, acts done by him inconsistently with his 
instructions were nevertheless binding upon his 
principal. — Beaufort (Duke) v. Neelu (1845), 12 
Ol. & Fin. 248 ; 9 Jur. 813 ; 8 E. R. 1399, H. L. 

Annotations : — Distd. Wheatley v. llaston (1856), 7 De G. M. 

& G. 261. Consd. Collou v, Gardner (1856), 21 Beav. 640. 

Reid. Wing v, Harvey (1854), 6 De G. M. & G, 265 ; 

Towle V. National Guardian Assce. Soc. (1861), 30 L. J. Ch. 

900 ; Re Scottish Universal Finance Bank, Ship’s Case 

(1865), 12 L. T. 256, C. A. Meotd. Squire v. Whitton 

(1848), 1 H. L. Cas. 333 ; Mangles v. Dixon (1849), 1 II. 

& Tw. 642 ; Wood v. Scarth (1856), 2 K. & J. 33 ; Mes- 

saiferies v. Baines (1863), 11 W. U. 322; Shardlow r. 

Cotterill (1881), 60 L. J. Ch. 613; Barrow v. Isaacs. 

ri891] 1 Q. B. 417, C. A. 

868. Agent giving cheque as security— Employed 
to raise money thereon.]— B. employed C. to raise 
money, giving him as security a cheque i^ayable to 
C. or bearer, & C. procured the money from A., to 
Avhom he handed the cheque. In debt by A. 
against B. on the cheque ; Held : C. was clearly 
deft.’s agent ; delivery by C. supported the aver- 
ment in the declaration of a delivery by B. to A. — 
Samuel v. Green (1847), 10 Q. B. 202 ; 10 L. .T. 
<1. B. 239 ; 8 L. T. O. S. 449; 11 Jur. 607; 116 
E. R. 102. 

869. Agent giving security for charges — Em- 
ployed to get possession of goods.] — Pltf. discharged 
the cargo of a stranded vessel at request of the cap- 
tain, for the purpose of saving the cargo merely, & 
not with a view of completing the voyage. After 
the cargo had been discharged, & while it was in 
])Ossession of pltf., it was sold to deft. Pltf. gave it 
up to deft.’s agent on receiving a promise from him 
that his charges should be paid. This promise was 
made without special authority from deft. : — 
Held : (1 ) the agent's employment to obtain pos- 
session of the goods gave him authority to give 
security for any charges for which there was a lien 
on the goods ; (2) an action could be sustained by 
I)ltf. against deft, on the promise made by deft.'s 
agent. — Kingston (Uingston) v. Wendt (1876), 
34 L. T. 181 ; 24 W. R. 604. 

870. Agent promising to pay— Authority to pay.] 
— An agent who has authority to pay a debt of his 
l)rincipal has authority to promise to pay it ; & 
where an agent acting within scope of his authority 
makes a payment on account of a debt of his prin- 
cipal, & nothing more is said or done, a promise to 
pay the balance of the debt will be inferred so as to 
take the case out of Stat. Limitations. — He Hale, 
Lilley V. Foad, [1899] 2 Ch. 107 ; 68 L. J . Ch. 517 ; 
80 L. T. 827 ; 47 W. R. 579 ; 15 T. L. R. 389 ; 43 
Sol. Jo. 628, C. A. 

871. Agent of grantee of bill of sale extending 
time for payment — Authority as such.] — bill of 

sale empowered the grantee to take possession of 
the goods & sell them (inter alia) in case of default 
in payment. Before certain payments under the 
bill of sale became due, the grantor applied to an 
agent of the grant/ee for further time, which was 
granted. Before this time elapsed the agent took 
possession of the goods, & informed the grantor 
that on payment of £40 by the following Saturday 
the bill of sale would be given up. The cantor 
tendered £40 the following Saturday to a clerk at 
the grantee’s office, but he said he had no authority 
to receive it, & told the grantor to come again on 
Monday. The money was again tendered on the 
Monday, but the goods had meanwhile been re- 
moved from the grantor’s house & were sold : — 


Held : (1 ) the agent had authority from the grantee 
to extend time for payment ; (2) there was no 
default within the meaning of the bill of sale ; (3) 
the grantor was entitled to recover the value of the 
goods. — Albert v, Gbosvenor Investment Co., 
Ltd. (1867), L. R. 3 Q. B. 123; 8 B. & S. 064 ; 37 
L. J. Q. B. 24. 

Annotation: — DMd. Williams v. Stem (1879), 6 Q. B. D. 
409, O. A. iQ my opinion tho dooisiou in Albert v. Qros- 
venor Investment Co. did alter tho meaning'of the words 
used by tho contracting parties; I cannot agree with 
that decision (Brett, L..T.). 

872. Bank manager advising customer as to in- 
vestment — Authority as such.] — Where a bank has 
granted an overdraft to a customer, whether 
secured by mtge. or not, the fact that it is for the 
benefit of the bank that money should be procured 
by the customer so as to enable the bank debt to be 
reduced &> its security to be improved does not show 
that the manager of a bi’anch of tho bank has 
implied authority to assist the customer, for that 
purpose to make rej)resentations to an intending 
lender. Where the branch manager of a bank, 
which did not & could not advise on investments, 
advised a customer to invest money in a loan on 
mtge. to another customer to whom the bank had 
granted an overdraft ; — Held : tho branch manager 
had no authority to advise pltf. so as to render the 
bank liable. — Banbttry v. Bank of Montreal, 
[1917] 1 K. B. 409 ; 86 L. J. K. B. 380 ; 33 T. L. R. 
104 ; 61 Sol. Jo. 129, C. A. 

873. Bank manager giving guarantee.] — It is not 
within the ordinary scope of a bank manager’s 
authority to guarantee the payment of a draft, & 
unless such guarantee is specially authorised it 
cannot be enforced . — Re Southport & West Lan- 
cashire Banking Co., Fisher’s (Use, Shebbing- 
TON^s Case (1886), 1 T. L. R. 204, C. A. 

See^ further, Bankers & Banking. 

874. Book-keeper promising to make compensa- 
tion for loss of parcel — Authority as such.]— A pro- 
mise made by a carrier’s book-keeper at the office 
to make compensation for loss of a parcel is not 
binding upon the carrier, unless the book-ke^er be 
shown to be his general agent. — Olive v, Eames 
(1817), 2 Stark. 181. 

875. Cashier engaging workmen.]— A cashier is 
not authorised by virtue of his cmi^loyment as such 
to make contracts with workmen, — Minns v. Smith 
(1858), 1 F. & F. 318 ; 32 L. T. O. S. 89. 

876. Clerk demanding goods so as to take them 
out of reputed ownership — ^Authority to transact 
principal’s business.] — A clerk who transacts his 
principal’s business, though ho does not accept bills 
or sell goods for him, has sufficient authority to 
demand the return of goods belonging to his prin- 
cipal BO as to take them out of the reputed owner- 
sliip of bkpt. — Smith v. Topping (1833), 5 B. 
Ad. 074 ; 2 Now. & M. K. B. 421 ; 3 L. J. K. B. 47 ; 
110 E. B. 939. 

Annotations: — Folld. Fawcolb v. Foarno (1844), 0 Q. B. 20. 
Ezpld. Price v. Groom U848), 2 Exoh. 642. Consd. Re 
Rawbone’s Trust (1857), 3 K. & J. 476. Apld. Re Oouston, 
ISx p. Ward (1872), L. R. 8 Oh. 144, 0. A. Consd. Rutter 
V. Everett, [18951 2 Ch. 872. Rsfd. lie Atklusou (1851), 
Foubl. 271. Mentd. Reynolds v. Hall (1859^ 28 L. J. Ex. 
257 ; Saoker v. Chldloy (1865), 11 Jur. N. S. 654. 

877. Factor bartering goods.] — factor has an 
authority to sell for money, but not to barter. 

Where a factor bartered his principal’s goods : — 
Held : (1) no property passed ; (2) tho principal 
might maintain trover against the party with whom 
the goods wore bartered, althougn the latter was 
ignorant he had been dealing with the factor only. 
— Guerbeiro V. Peile (1820), 3 B. & Aid. 616 ; lOQ 
E. R. 786. 

Annotation: — Refd. Wilson v. Moore (1334), 1 My. & K. 
337. 
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Sect, 3. — Implied authority : Suh-secL 17. Sects, 4 
iol,] 

878. General agent giving indemnity — ^Authority 
as such.] — A., tenant to B., notwithstanding notice 
from C., a mtgee. of B.’s term, that the interest was 
in arrear, that he was not to pay B. the rent then 
due, paid the rent to B. & was afterwards compelled 
by distress to pay the amount over again to C. In 
an action by A. against B. upon an indemnity given 
by D., B.*fei general attorney : — Held : the indem- 
nity was not binding upon B. in absence of proof of 
D.’s authority to make such contract for his client. 
— HiGOS V. Scott (1849), 7 C. B. 63 ; 137 E. R. 26. 

879. House agent assessing damages — Authority 
as such.] — Deft, hired a furnished house from pltf . 
on the terms that he was to make good any articles 
broken or damaged, & any damage to tne house 
through carelessness, “ such loss to bo assessed in 
the usual manner.’* W., the house agent through 
whom the house had been let to deft., made the 
usual inventory at commencement of the tenancy, 
Sc on its termination again checked it, assessing the 
damage done during the term at a trifling sum. 
Pltf. claimed a large sum of damages, alleging W. 
had no authority to asseas the damages : — H eld : 
(1 ) W. was acting within his authority in making 
the assessment ; (2) the assessment was binding on 
pltf.— A itken V. Plowden (1888), 4 T. L. R. 197. 

880. Land agent giving acknowledgment of title 
— ^Authority as such.] — A land agent has no implied 
authority to give, on behalf of his principal, a 
written acknowledgment of title within Real Pro- 
perty Limitation Act, 1833 (c. 27), s. 14. — ^Ley v, 
Peter, No. 80, ante. 

881. Land agent making agreement for valuation 
— Authority as such.] — An agent who has general 
management of an estate has authority, without 
the express authority of the landlord, to make an 
agreement with the tenant of a farm, who is desirous 
of cultivating the farm as a market garden, that ho 
will aUow the tenant a market garden valuation on 
his quitting the farm, & such agreement is binding 
on tne landlord . — Jte Pearson & I’Anson, [1899] 
2 Q. B. 618 ; 68 L. J. Q. B. 878 ; 81 L. T. 289 ; 63 
J, ]>. 677 ; 48 W. R. 154 ; 15 T. L. R. 452. 

882. Manager of mine making contract with com- 
missioners — ^Authority to manage mine & commu- 
nicate with commissioners.] — The agent employed 
by a miner in the management of his mines, & in his 
communications witii comrs. for setting out the 
metes &; bounds <& fixing the rents duties in re- 
spect thereof, is not the agent of the miner for the 
purpose of making a contract with the comrs. not 
witliin the powers conferred upon them in that 
character. — ^A.-G. v, Jackson (1846), 5 Hare, 355 ; 
67 E. R. 950. 

883. Postman receiving letters lor post — ^Autho- 
rity as such.] — Although it is settled law that an 
offer is to be deemed accepted when the letter con- 
taining the acceptance is posted, yet a town post- 
man is not an agent of the post- office to receive 
letters ; & delivery to him of a letter of acceptance 
of an application for allotment of shares will not, 
for the purpose of fixing the time of acceptance, be 
regarded by the ct. as a postii^ of the letter. — Re 
London & Northern Bank, Ex p, Jones, [1900] 

1 Ch. 220 ; 69 L. J. Ch. 24 ; 81 L. T. 512 ; 7 Mans. 
60. 

Sec, further J Contract; Post Office. 

884. Servant giving conditional bond — Authority 
as such.] — Where, on a suit being instituted in an 


inferior ct. against a barge-master, the bailiff, by 
process from the ct., attaches one of deft.’s barges 
while his servant is navigating it, & the servant, to 
release the barge & its cargo, gives the bailiff a bond 
conditioned for his master’s appearance at the next 
ct., it is a legal bond, & cannot oe avoided by a plea 
that the bailiff had no right to take it, or that it wa» 
taken by duress. — Sumner v. Ferryman (1709), 11 
Mod. Rep. 201 ; 88 E. R. 989. 

885. Surveyor agreeing to amount of compensa- 
tion — ^Authority as such.] — Notice to treat for part 
of a shop was served by a local authority upon pltf., 
who sent in a claim for compensation, which waa 
not accepted. The surveyors for both parties met, 
& a sum for compensation was agreed upon between 
them. The solrs. prepared a formal agreement on 
the lines of this arrangement, bub could not agree 
as bo certain clauses. Subsequently pltf.’s solrs. 
served upon the local authority a counter-notice 
stating that pltf. declined to sell part only of the 
promises comprised in the notice to treat, & that he 
was willing & able to sell the whole of his interest 
in the premises & required the authority td pur- 
chase all his interest therein. Pltf. moved for an 
injunction to restrain further proceedings under the 
notice to treat : — Held : ( 1 ) the arrangement made 
by the survevors did not amount to an agreement , 
& would not bind the principals until they accepted 
it ; (2) pltf. was not estopped from claiming his 
rights under Lands Clauses Consolidation Act, 184 S 
(c. 18), s. 92. — Pollard v, IiIiddlesex County 
Council (1906), 95 L. T. 870; 71 J. P. 85 ; 5 
L. G. R. 3k. 


8ect. 4.— authority OF PARTICULAR CLASSES 
OF AGENTS. 

Brokers.] — See Nos. 306, 333, 399, 400, 495, 603, 
510—512, 530—534, 584—588, 722—726, 762— 
764, lli—ni, 817—825, ante. 

Estate, Land & House Agents.] — See Nos. 426 - 
431, 731, 831—836, 879—881, ante. 

Factors.]— Nos. 355, 497—499, 513—518, 521 
—.523, 529, 537—548,592,784,837—841. 877, ante. 

Managers of Businesses, Banks, etc.] — See Nos. 
305, 308, 337—340, 349, 357—359, 380—390, 464, 
649, 593—604, 618, 619, 623, 872, 873, 882, ante. 
Travellers.] — See Nos. 341, 488, 615, 744, ante. 


Sect. 5.— AUTHORITY TO ACT PRESUMED FROM 
HOLDING OUT, ESTOPPEL. OR FROM THE 
CONDUCT OF PRINCIPAL ON PREVIOUS 
OCCASIONS. 

See Nos. 333, 341, 343—348, 353, 354, 395, 451, 
453, 627, 582, 591, 594, 698, 604, 617, 637, 638, 
715, 726, 733, 764, 805, 826—828, 843, 844, ante. 


Sect. 6.— EFFECT OF SECRET UMITATIONS OF 
AGENT’S OSTENSIBLE AUTHORITY. 

Sec Nos. 335, 339, 349, 351, 365, 370, 379—381, 
397, 428, 573, 674, 599, 809—816, 819, 820, 823, 
829, 849, 855, 858, 862, 867, ante. 


Sect. 7.— EXERCISE OF AUTHORITY. 

S86. Agent appointed by power of attorney — 
To deliver lease — Delivery on land leased without 


PART V. SECT. 7. 


m. Agent — To enter dweding’housc 
— l^rodwiion of auihority .^ — A bill of , 
Bale gave a power of entry on a dwelling- ■ 
houBO to two grantees or their agents ' 
on the happening of a certain event, j 
The event happened, & grantees' agent ; 


came to the honso, &, admittance j Akkins v. Bbunton (1866), 15 L. T. 84. 
having been refused, efloottHi an — IR. 
entrance by opening a window : — ; 

Held : the entry was Ulegal & not jnstl- I n. To indorse ^ negohahle in- 

fled by the power in the blU of sale, j struments 1> orm of indors^ient .] — 
the agent not having disclosed his ! There are in mercantile transactions two 
authority or stated the purpose for.' forms of indors^ent by an ag^t : 
which he demanded adnoittance. — i one, simply p., pro, for, which 



Part V. — Authority op the Agent. 


385 


first claiming land to use ot principal.] — If a corpn. 

appoints an attorney to deliver a lease which it has 
executed, it is not necessary that the attorney 
should enter upon the land & claim it to the use of 
the corpn. before making delivery. Proof that 
delivery was made upon the land is sufficient. — 
Willis v» Jermin (1690), Cro. Eliz. 167 ; 78 E. K. 
424. 

For full aims., see Deeds & Otheii Instriiments, 

887 . To deliver seisin — Agent making deli- 

very on day subsequent to deed of appointment.]— A 

deed contained a power of attorney to A. to deliver 
seisin of the premises according to the form eJffect 
of the deed : — Held : it was not necessary for the 
attorney to make delivery on the day of the date 
of the deed, but his power was well executed after- 
wards. — R oe d. Heale v, Rashleigh (1819), 3 B. 
& Aid. 156 ; 106 E. R. 620. 

888. To execute deed — Signature must be in 

principal’s name.] — Where a warrant of attorney is 
given to execute a deed, the deed must be executed 
in the principal’s name. — Frontin v. Small (1726), 
2 Ld. Raym. 1418 ; 2 Stra. 706 ; 92 E. R. 423. 

For full anus., see Deeds & Other Instruments. 

889 . .] — ^A person executing a 

deed for his principal under a power of attorney 
should sign in his principal’s name. — -White v. 
CuYLER, No. 140, ante. 

Annotation : — Refd. Hogan v. Hand (1801), 1-1 Moo, O. C. 

310. 

For full anns., see S. C. No. 140, ante. 

890 . .] — One who executes a deed 

for another under a power of attorney must execute 
it in his principal’s name. If that is done it is 
immaterial in what form of words such execution is 
denoted by signature of the names ; the deed is 
equally valid whether the signature is “A. by B. 
his attorney ” or “ B. for A.,” since in either case 
the act of sealing & delivering is done in the prin- 
cipal’s name & by his authority. — Wilks v. Back 
(1802), 2 East, 142 ; 102 E. R. 323. 

Annotations: — Refd. Berkeley v. Hardy (1826), 5 B. & C. 

355 ; Hogan v. Hand (1861). 14 Moo. P. C. C. 310. Mentd. 

lie Bumsel & Wootton, Ex p. BumHcl & Wootton (1807), 

15 W. R. 935. 

891 . .] — To bind the principal, a 

deed executed under a power of attorney must bo 
in the principal’s name. — B erkeley v. Hardy, 
No. 129, ante. 

Annotations: — Consd. Ilunt-or v. Parker (1840), 7 M. & W. 

322. Polld, Tie Milsted, Exp. Jorey (1868), 18 L. T. 158. 

For full anns., see S. O. No. 129, ante. 

892 . .] — The execution of a deed 

by attorney must be in the principal’s name. If a 
deed be executed under power of attorney, the 
power of attorney should be produced. No subse- 


quent acknowledgment is sufficient. — Be Milsted, 
Ex p, Jorey, No. 130, ante, 

893 . Agents to execute policies jointly or 

severally — Execution by some instead of all.] — A 
power of attorney was given to fifteen persons, 
jointly or severally therein named, to execute such 
policies as they or any of them should jointly or 
severally tliink proper: — Held: an execution of 
such power by four of the persons named was suffi- 
cient. — G uthrie v. Armstrong (1822), 6 B. & Aid. 
628 ; 1 Dow. & Ry. K. B. 248 ; 106 E. R. 1320. 

894 . Agent to surrender copyholds — ^Must 

act In principal’s name.] — Where any one has 
authority to do an act, he must do it in the name of 
him who gives authority, not in his own name nor 
as his own proper act. 

An attorney appointed to surrender copyhold 
lands ought to pursue the manner <fc fonn of the 
surrender in all points, according to custom, as the 
copyholder himself ought to have done. 

Whore two by letter of attorney were constituted 
attorneys to make a surrender & they first showed 
their letter of attorney, & then by the authority 
given to them thereby surrendered, etc. : — Held : 
their authority well pursuecl. — C ombes’ Case, 
No. 42, ante. 

.i/wiotoHowif.'— Expld. I’arker v. Kott (1701), Holt, K. B. 

221. Refd. Hunter v. Parker (1840), 7 M. & W. 322. 

For full anns., see H. C. No. 4 2, ante. 

895 . Not pro ving that principal alive when 

agent admitted.] — ^B ailey r. Collett, No. 300, ante, 

896 . To sign memorandum of association — 

Agent signing principal’s name without denoting 
that it was signed by attorney — ^Agent appointed 
verbally.] — -C. verbally authorised O. to sign on his 
behalf the memorandum of assocn. of a co. O. 
accordingly signed the name of C. to tlie memoran- 
dum without lus own name appealing. The co. 
being in course of winding-up, 0. was put on the 
list, applied to have his name removed, on the 
ground that he had never signed the memorandum 
nor agreed to take shares : — Held : ( 1 ) signature by 
an agent was sufficient ; (2 ) the memorandum was 
not a deed, & it was not necessary that the autho- 
rity to sign it should be given by deed ; (3) though 
it was irregular for O. to sign C.’s name without 
denoting that it was signed by O. as his attorney, 
the signature was not on that ground invalid ; ( 4) C. 
was not entitled to have liis name removed from 
the list. — Be Whitley Partners, No. 133, ante. 
Annotations: — Consd. Donnlson v. JuITb, [1896] 1 Ch. 611 ; 

Bovau V. Webb, 11901] 2 Ch. 59, O. A. Refd. JaokHou 

Napper, /ec Schmidt’s Trade Mk. (1886), 35 Ch. D. 162. 

897 . Production of authority.] — Where a party 
executes a deed under a power of attorney, the 
power ought to be produced. — J ohnson v. Mason 
( 1794), 1 Esp. 88. 

For full aniiH,, see Estorpel. 


expresses an authority j?cuerally ; the 
other “ per pro.” or “ p. p.” wliich 
expresses on authority created by pro- 
curation or power of attorney. — UiiS'rER 
Bank v. Synnott (1871), I. R. 5 Eq. 
595.— IR 

o. To sen wiUiin limited time 

— Memorandum signed aftenvards.l — 
On Nov. 3 applt. appointed a limited 
co. his agont-s for the sale of his wool, 
with instructions to hold for ono week. 
The co. sold tho wool on same day, & 
on Nov. 10 sent a letter to reap, 
embodying tho terms of the contract. 
Applt. then wrote to the co. claiming 
to have a new stipulation inserted, & 
ultimately declined to carry out tho 
oontraot : — Ileld : tho co. had autho- 
rity, notwithstanding Nov. 9 had 
passed, to sign a memorandum of tho 
sale. — Foreman v. McLean (1915), 34 
N. Z. 730.— N.Z. 

p. po sign notice to quit — Sig- 

nature in agent's name.} — A notico to ) 

J. — ^VOL. I. 


quit may bo signed in an agent’s own 
name, without I’oferonco to the land- 
lord, T’rovided tho agent’s authority is 
general ; but where tho authority of 
tho agent is special, such special autho- 
rity must appear on the face of tho 
notice itself. — Mauuire v. Rogers 
(1893), 27 I. L. T. 19.— IR 

q. Xo take legal proceedings — 

Suit in agent's name .} — Four persons 
acting 08 the finance committee of tho 
Consistory of the Dutch Reformed 
Church at L., & as the duly authorised 
agents of tho Consistory, issuod a 
summons in their own names. A 
resolution of tho Consistory authorised 
the flnauoo oommitteo to take legal 
proceedings in name of tho Consis- 
tory & not in namo of the finance com- 
mittee : — Hdd : persons appointed 
agents had no right to sue in their own 
names. — O eijsching v. Finance Com- 
MrrrEB Dutch Reformed Church, 
LADY Grey, S. A. L. R. (1916), C. P. D. 
172.— S.AF. 


r. To iramfer mineral claim by 

hill of sale — Signature in agent's name.} 
— Tho interest of a t>rinolpal in a minoral 
claim may bo transferred by his agent 
by a bill of sale though executed by tho 
agent in his own name. — Wiij^on v. 
Whitten, 1 M. M. C. 38.— CAN. 

886 i. Agent appointed by pwcer of 
atUnmey — To execute deed — Execution 
ftefore filing power.} — If a dood be oxo- 
outod by an attorney under power 
before tho tiling of tho power under 
No. 204, 8. 98, tho dood is not (unloss 
confirmed) of any validity either 
before or after the filing of tho power. — 
— l^ATT V. WiiJAAMS (1869), 6 W. W. & 
a’B. L. 22.— AUS. 

897 i. Production of authority.} — To 
prove tho au1.horlty ot an agon who 
underwrites a policy of insurano ■. it is 
not necessary, in order to oha- o his 
principal, that tho Instnmxcnt apiioint- 
mg such agent should be produced. If it 
is shown that he has been in tho habit 

O O 
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Agency. 


Sect, 1, — Exercise of authority. Sect, 8. Part VI, 
SecUJ^] 

S98. Subsequent acknowledgment not suffi- 

cient.] — If a deed is executed under power of 
attorney, the power should be produced : no subse- 
quent acknowledgment is sufficient. — Me Milsted, 
Exp, JOBEY. No, J30, ante, 

899. .] — Where the authority of an agent 

depends, & is known by those who deal with 1dm to 
depend, upon a written document, it may be neces- 
sary to produce the document or account for its 
non-production, in order to prove what was the 
scope of his authority. — National Bolivian Navi- 
gation Co. V. Wilson (1880), 6 App. Cas. 176 ; 43 
L. T. 60, H. L. 

For full annB., see Pari IX., Sect. 6, Sub-Bccl. 2, A. 

900. No presumption from lapse of time.] — 

Where a deed, more than 30 years old, purports to 
be an appointment under a special power, & tc ' 
executed by the attorney of the donee of the po ver, 
although, by reason of the antiquity ot the deed, 
the execution of it by the attorney as such ought to 
be presumed, yet there is no rule of law which re 
quires or justifies the presumption by the ct. that the 
attorney was duly authorised to execute the power. 

Where, in support of such a deed, no power of 
attorney was produced, nor evidence forthcoming 
as to the purport or contents of any such power : — 
Held : the title of the appointees claiming under 
the deed was not made out. — Me Aibey, Airey 
V. Stapleton, [1897] 1 Ch. 164 ; 66 L. J. Oh. 152 ; 
76 L. T. 151 ; 45 W. B. 286 ; 4 1 Sol. Jo. 128. 

Verification of power.]— /S're Deeds & Other 
Instruments. 


Sect. 8.-HPROOF OF AUTHORITY. 

901. Letters — ^From prineffial to agent.] — ^Where 
a contract is to be coUectect from correspondence 
with an agent. So the last act of the ^ent in the 
matter which concludes the contract is to inclose 
in his own letter one from his principal agreeing 
to the proposed stipulations, the defence that 
the agent was not duly authorised is impos 
Bible (Stuart, V.-C.). — Cayley Walpole 
(1870), 39 L. J. Oh. 609 ; 22 L. T. 900 ; 18 W. P 
782. 

902. Proof of scope of authority } - 

The consignor of goods, bef '>re he8.»'’’^c of the bkpey. 
of the consignee, ha^^ sent thr^v, letters to tiie 
manager of a bark in L., inclosing bills drawn by 
himself upon certnm parties. So referred therein 
to -^efts. as persons who woidd settle any irregu- 
larity that might occur respecting the acceptances. 
These letters were communicated to defts,, Sc 
assented to by them. Another letter to the 
manager inclosed a bill drawn upon the consignee 
for the i)rice of the goods in questio .* : — Held • th> 
letters were admissible in evidence. Sc- were soir . 
evidence to show an authority in defts. to stop the 
cargo in transitu, — Whitehead v, Anderson, 
No. 1117, post. 

Annotations : — Apld. Wentworth w. Outhwalte (1842), 10 

M. & W. 436 ; Coventry v. Gladstone (1868), L. 11. 6 Ea. 

44. Cunsd. Re Whitworth, Ex p. Qihbes (1876), 1 Ch. D. 

101. Ezpld. Re KicU, Ex p. Falk (1880), 14 Ch. D. 446. 

C A. Apld. Bethell v, Qark (1887), 19 Q. B. D. 0 "“ ; 

Reddall v. Union Castle Mail S.S. Co. (1914), 84 L. J. K 3, 

360. Expld. Booth S.S. Co. v. Cargo Fleet Iron f ■)., 

[1916] 2 K. B. 670, C. A. Refd. Bolton r. L. & Y. i.y. 

Oo. (1866),L. R. 1 C. P. 431. 

For full anns., see S. C. No. 1117, post. 


of nndorwrlting pollcleH for liis prin- 
cipal, & that the latter has been In the 
habit of paying losses upon poliolos so 
subsoribed. — Mulohand Chutumal v. 
SuNDARJi Nabanji (1870), 7 Bom. O. C. 
89.— IND. 

897 li. .1 — The land agent of a 

landlord, under his dlreotions, served a 
notioo to quit, on which ejectment was 
brought. The tenant, at the trial, pro- 
duced a lease signed by the agent, & 
under which he had been registered as 
a freeholder, 6c the oertidoate of his 
r^stry thereunder was kept in the 
office of the agent of tho landlord : — 
Held: the tenant was bound to prove 
that tho agent had a power of attorney 
to oxeoute leases from tho landlord, 6c 
such alleged adoption by tho landlord 
ot the lease did not disitense with the 
neoessity of euoh proof. — Gosford 
(Lord) v. Robb (1845), 8 1. L. R, 217, 
Q. B.— IR. 

997 ill. .]— Wliere a pltf. Is absent 

tho authority of his agent to maintain 
an action in the rosidont magistrate's 
ot. should, if questioned, be shown, 6c 
the power of attorney, if any, produced. 
— Broqden V, Crowson, 1 J. R. 177. — 

N.Z. 

PART V. SECT. 8. 

s. Acceptance of biU drawn by agenJt 
— AdmissUm of agenJCs atUhority to draw 
same.] — ^Whore a bill is drawn by a 
person signing as agent of a oo., aooept- 
anoe admits tho signature 6c authority 
of tho agont to draw. — Bank of Mont- 
BBAL V. Dklatre (1849), 6 U. C. R. 
362.— CAN. 


t. AdopHon of agent^s tranaaelions.] 
— ^Adoption by a person of engage^ 
meats purporting to bo entered into 
on his behalf with a third party is 
ovidenoe of authority in the agent to 
bind him with respect to subsequent 
transaotions arising out of them. — 
liBiPNBR e. MoLran (1909), 8 C. L. R. 
306 ; 16 A. L. R. 470.— AUS. 


u. Appearance by counad at hearing 
of appeal— Proof of agenPs authority of 


sign notice of appcal.l — ^Appearance by 
cuuusol at tho hearing of an appeal 
does not prove the authority of an agent 
to sign a notioe of appeal to a land 
appeal ct. — ^T hompson v, Timminh 
(1902), 2 8. R. N. 8. W. 1 ; 19 N. 8. W. 
W. N. 44.— AUS. 

V. Authority to do specified act at 
specified time — Presumption of autho- 
rUy so to act at other times.] — Smith v. 
Rob, 1 C. L. T. 154.— CAN. 

w. Authority to sell in writing — 
Onus of proof on party questioning same. ] 
— McDonald v. Leadlky (1914), 27 
W. L. R. 721.— CAN. 


X. Holding out — Evidence of.] — Agents 
for tho sale of applts.’ goods acted 
under a written authority which pro- 
vided that all oontraots wore to be 
made in applts.’ name, 8c were to be 
submitted to them for approval. In 
an action by respa. against applts. 
on a contract made by agents for the 
sale to resps. of applts.' goods ; — 
Held: (1) the limitation contained in 
tho document being unknown to reaps., 
they wore entitled to rive evidence 
that applts. held out the agents as 
having authority to enter into oontraots 
without reference to applts. ; (2) docu- 
ments relating to prior transaotions, 8c 
tending to show that the prinoii^s 
knew that the agents were holding them- 
selves out as having authority to make 
oontraots similar to that sued upon, 
were not rendered inadmissible by tho 
mere fact that what was done by the 
principals in furtherance of such 
transactions was done after the date of 
the oontraot sued upon. — ^I nterna- 
tional Paper Oo. v, Spicer (1906), 4 

O. L. R, 739.— AUS. 

902 i. Letters — From principal to 
agent — Proof of scope of autht^y ,] — 
C., a Govt, engineer, wrote to the 
Minister of the department for leave to 
obtain the opinion of A., an independent 
engineer, 6c received a reply that the 
Minister did not object to his so doing. 
Subsequontly the Minister wrote to the 
Treasurer requesting him to provide for 


the pasrinont of A., but this was not 
done : — Held : tho letters did not show 
any authority in 0. to employ A., so as 
to render the Govt, liable to pay for his 
report.— Adams v. R. (1871), 2 V. R. L. 
145.— AUS. 

y. PrevUms authority dt suXfseguent 
ratification.] — Although a general agent 
may not have power to borrow money 
for his principal, yet the authority to 
borrow in a particular case may bo 
shown by a previous authority olthpr 
express or implied, or by subsequent 
ratifloation. — Bunwareelal Sahoo v. 
Moheshur Sinoh (1863), Marsh. 544 • 
2 Hay, 644.— IND. 

z. Retention of contract nfjfes by prin- 
cipal — Proof of scope of authoHty.] — 
The retention by tho parties of the oon- 
traot note signed by the broker is 
evidence of his authority to bind them 
in the manner therein stated. — Lusk u. 
Hope (1873), 17 L. C. J. 19.— CAN. 

a. Statements — Of agent — How ar 
proof of authority.] — Whore an agent 
gives his clerk a number of blank 
notices to quit signed by him with 
instructions to tako them to the lands, 
nil them up, 6c have them served, the 
statements of the olerk are admissible 
to prove the agent’s authority to serve 
the notioos. — Pollok v. Kelly (1856), 
6. It. Com. Law Rep. 367 ; 1 Ir. Jur. N. 8 
360.— IR. 

b. .1 — Answer of 

deft, read against co-deft., whose agent 
be was, to prove the execution of an 
agreement by the ag^t, tut not to 
prove his authority. — Faoan v, 
Howard (1789), Wallis, 33.— IR. 

0 . AffldavU by agent .] — In an action 
for goods sold, the question was the 
authority of M. to bind defts., as their 
agent : — Field : an affidavit made by M. 
describing the nature of his agency, & 
filed by defts. on motion for new trial 
In another suit brought by pltf against 
them, was clearly admissible against 
defts.— T hayer t. Street, 23 U. O R. 
189 —CAN. 




Pabt VI. — ^Delegation 


908. .] — In an action for the 

breach of a warranty on the sale of a horse by the 
servant of a private owner at a fair : — Held : a 
letter from pltf.’s attorney to deft., referrinff to the 
n,lleged warranty & averring a breach of it, & an 
answer from deft., simply denying there had been 
any breach of warranty, afforded evidence whence 
the jury was justified in finding that the servant 
had authority in fact to warrant. — Miller v. 
I .\WTON (1804), 15 O. B. N. S. 834 ; 3 Now Rep. 
430 ; 143 E. K. 1013. 

904. Forgeries — Not evidence.] — 

Where the question was w'hether a clerk had 
-^iilbority to indorse bills on behalf of his principal, 
*tters forged b’’ the clerk & purporting to contain 
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an authority to indorse upon a different occasion 
are irrelevant, & inadmissible to show that he had 
no authority to make the indorsement in question. 
— Prescjott V. Flinn, No, 354, ante. 

For full anns., see S. C. No. 354, ante. 

905. Prom agent to principal — ^Admitted as 

such by principal — ^How far proof of authority.]— 
An admission of letters as written by A., “ tha 
agent of deft.**, is an admission of agency. But a 
letter so admitted is only evidence of agency quoad 
hoc & is not necessarily evidence of a general 
agency, or of an agency to make the particular 
contract. That depends on the nature & terms of 
the letter.— Hunt v. Wise (1859), 1 F. & F. 445. 


Part VI.— Delegation. 


Sect. ^-!N GENERAL. 
d06. Agent cannot delegate. 1 — The maxim 
Delegatus non potest ddegare mt ‘ely imports that 
an agent cannot, without authority from his 
principal, devolve upon another ohligacions to the 
principal which he has unde: .^aken to fulfil 
personally, & as confidence in che particular person 
employed is at the root of the contract of agency, 
such authority cannot be implied as an ordinary 
incident in the contract. Where the exigencies 
of business render necessary the carrying out of 
the principal’s instructions oy a person other than 
ihe agent originally instructed, the rule must be 
relaxed so as to enable the agent to appoint a 
sub-agent & substitute. Sc to constitute, in the in- 
terests Sc for protection of the principal, a direct 
privity of contract between him & such substitute. 
— De Bussche v. Alt, No. 3, ante. 

Annotatiorm : — Apld. The Fanny, The Mathilda (1883), 48 
L. T. 771, C. A. Distd. Harris v. Fiat Motors (1906), 22 
T. L. R. 656. 

For fall anns., se^. S. C. No. 3, ante. 

907. ,] — When a person has been intrusted 

by a principal to do a thing, that person may not 
delegate his trust Sc authority & appoint another 
person to do the thing for him. Nothing requires 
greater trust than the collection of money, & 
where a principal authorises money to be sent 
direct to him or through his agent, that agent 
has no authority to trust any one else. — Dunlop 
Sic Sons v. De Murrieta Sc Co. (1880), 3 T. L. R. 
166, C. A. 

908. Under-steward of corporation.]— ;By 

charter, Gravesend corpn. was to have a capital 
seneschal, or high steward, and a sub- seneschal, or 
under-steward, oy the latter of whom the judicial 
Sc ministerial functions of a recorder were to be 
performed, but no authority was given him to 
appoint a deputy, although a bye-law of the corpn. 


required Ihiw th. under-steward, or his sufficient 
deputy sh old b attendant at every ct. to dis- 
chargu . duties of his office : — Held : the under- 
I steward could not appoint a deputy generally to 
I discharge all his ministerial duties. Semble : he 
I might appoint a deputy to do some particular 
ministerial act with assent of the corpn. — R. v. 
Gravesend Corpn. (1824), 2 B. & 0. 602 ; 4 Dow. 
& Ky. K. B. 117; 2 L. J. O. S. K. B. 94; 107 
E. R. 507. 

909. Broker.] — A principal employs a 

broker from the opinion ho entertains of his 
personal skill & integrity ; Sc a broker has no right 
without notice to turn his principal over to another 
of whom he knows nothing (Lord Ellbnborouoh, 
C.J.). — Cockran V. Irlam, No. 951, post. 

9X0. Master of ship.] — ^Action for not ac- 

counting for goods delivered in this country to 
deft., the master of a ship, to be sold by him 
abroad : — Held : there being a s[)ecial confidence 
reposed in deft, with respect to sale of the goods, ho 
had no right to hand them over to another person 
& to give them a new destination in searen of a 
market. — Catlin v. Bell (1815), 4 Camp. 183. 

911. .] — A master is not the agent for his 

owners to hold out a person as authorised to 
charter his ship, so as to bind the owners. — The 
Fanny, The Mathilda, No. 1041, post. 

912. Ship’s husband.] — A ship’s husband is 

entitled to do all things usual in management of 
the vessel, to appoint an agent when in the ordinary 
sense the authority of an agent is required, but not 
to appoint a ship’s husband to act in his place ; he 
has no right without express sanction to intrust 
the performance of his duty to his firm or to any 
third person. — Doeg v. Trist (1897), 13 T. L. R. 
320 ; 2 Com. Cas. 163. 

913. Attorney.] — An attorney cannot, by 

power of attorney or otherwise, delegate to another 
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906 i. Agent cannot dele gate — Fire in- 
surance agent.] — ^W. , a general agent of an 
insurance co. with authority to grant 
interim roooipts, employed S. to solicit 
applications. S. was in the habit of 
issuing interim receipts, although he had 
no authority from the oo. to do so. In 
on action to recover the amoimt of Insur- 
anoe under an interim receipt issued by 
8. to pltfc. : — Held : as the agency of 
W. Involved the exercise by him of 
judgment 8c discretion in the matter of 
accepting or rejecting risks, he could 
not delegate his authority to S. — 
Summers v. CJcmmerciau Union In- 
SURANC3E CJO., p. 399, m, pOSt. 

906 U. .1 — Pltfs. claimed 

under an interim receipt given by H. 
on behalf of S., the agent of defts., an 


insurance oo., with authority to tjffoct 
interim insurances binding on the 
oo. on receiving himself the premium in 
cash. H. had taken a promissory note 
for the premium at the time of the 
delivery of the interim receipt payable 
In three months, which was duly paid : 
— Held : (1 ) 8. could not act through 
the medium of a sub-agout, since the 
authority of the original agent involved 
trust 8c oonfldenoe & was in the nature of 
delectus personee. 8c the mandatory 
oonld not legally disohargo his duties 
by handing them over to another not 
selected by the mandator ; (2) the 

powers of a sub-agent could not exceed 
those of the agent, & H. could only 
have ofleoted on interim insurance 
binding on the oo. on reoeiving the 
premium in cash. London d? Lanccuhire 
Life Assce. Co. v. Flemiw* [1897] A. C. 


499 ; Acey v. Fernie, 7 M. & W. 151, 
folld. — Canadian Fire 1 nsuranob Co. 
V. Jaaoss Robinson (1001), 31 8. C. R. 
488.— CAN. 

912 1 . Ship's husband.] — A ship's 

husband has no right to delegate his 
powers, & more eapooially where the 
owners are on the spot, 8c immediately 
object to a transfer made by the ship's 
husband. — Forbes v. Milne 8c Co. 
(1822), 2 Sh. (Ct. of Sees.) 87.— SCOT. 

918 i. Attorney.] — ^An attorney 

cannot delegate to another attorney a 
power to receive money directed to 
bo paid to pltf. or his attorney. — 
Masboar V. Chambers (1847), 4 U.O. R. 
171.— CAN. 

913 ii. .] — A writ ot ca. sa. 

was issued against a person resident at 


C o 2 
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Sect- 1. — In general. Sect 2: Suh-secia. 1, 2 
< fe3.] 

the right vested in himself as such attorney. A 
attachment for non-payment of costs cannot be 
supported by a demand of costs by a third person, 
authorised by the attorney to receive them. — 
Clark v. Dignum (1838), 3 M. & W. 319 ; 1 Horn. 
^ ir. 80 ; 7 L. J. Ex. 64 ; 2 Tur. 67. 

914. S. P. Ex p. Smith (1837 ), Will. Woll. & Dav. 
588. 

916. Under-sheriff.] — An under-sheriff can- 

not appoint a deputy to try causes sent down by a 
writ of trial to the sheriff, — Jones v, Wilijams 
(1843), 2 Dowl. N. S. 938 ; 12 L. J. Q. B. 295 ; 1 
L. T. O.S. 171; 7 Jur. 681. 

910, Agent to Insure.]—^. .* whether an 

agent employed by his principal to effect an in- 
surance is guilty of a breach of duty as agent if he 
employs another person to get the policy effected 
by a policy broker. — Caiiiix. v. Dawson (1857), 
3 0. B. N. S. 106; 20 L. J. C. T. 253; 3 Jur. 
N.S. 1128 ; 140 E. II. 070. 

917. Unless expressly authorised.] — A 

naked authority may be delegated by express 
authority for that purpose. Where yjltf. gives 
authority to his attorney to inake a demand, or to 
authorise any other person to do so, the attorney 
may, by letter of attorney, authorise another to 
make the demand. — Palliser v. Ord (1724), 
Biinb. 100 ; 145 E. R. 034. 

918. .] — Deft, authorised yOtfs. ** or 

theii* agent ” to levy a distress. I’ltfs. substituted 
in the distress warrant the name of W. for their 
own names. W. levied the distress, & on its 
proving unlawful recovered damages from pltfs. 
I’ltfs. claimed to bo indemnified by deff. : — Held 
(1) from the terms of the distress warrant jdtfs. 
were om])ower(id to depute their authority; (2) 
they were entitled to th(; indemnity claimed. — 
Toplis V. Grane (1839), 6 Bing. N. 0. 030 ; 2 Arn. 
110; 7 Scott, 020; 9 L. J. O. P. 180 ; 132 E. K. 
1215. 

diinoiaHons : — Apld. Ibbctt v. Do la Salic (1800), 6 H. & N. 

233. Meutd. Duwdah* r. Luveriiijc M876). L. 11. 10 C. P. 

IOC ; SluJlliold Corpa. r. Barclay, [1003] 1 K. B. 1 ; (19051 

A. Ci, 392, II. L. ; C:<»r.v r. Jjuiabton & IIoLton Collieries 

(lOKi), 115 J.. T. 738. C. A. 

919. ,]~-Seniblc : where a power of attor- 

ney expressly authorises the ai)poiutment of an 
attorney by an attorney, the maxim Delegatus non 
rxitesi delegare does not a])y)ly. — in the goods of 
Abdul Hamid Bey (1898), 07 L. J. P. 69; 78 
L. T. 202. 

920. Delegation may be ratified,] — Where the 
deputy steward of a manor commanded H., his 
servant, to keep a court I'fc grant land by copj% 
which he did, & the lord of the manor subsequently 
subsigiied confirmed it : — Held : the grant was 
good. — Dacres’ (IjORD)Case (1584), 1 Leon. 288 ; 
74 E. R. 203. 

4nnoiationH : ~ ‘Beta. Parker v. Kelt (1701), 1 Ld. Raym. 

058. Meatd. Doe d. Loach v. Whitaker (1833), 6 D. & Ad. 

409 ; Doe d. Roberts v, Whitaker (1834), 3 Nev. & M. K. B. 

225. 

921. — — .] — D., the managing owner of a ship, 
through ydtfs., his agents at 0., sold her to the 


Turkish Govt,, & received a bill uyjon the Oriental 
Bank in London for the amount of the purchase- 
money, which bill was duly paid. D. had na 
express authority at the time from defts., the 
owners of 23-64ths of the ship, to sell her, but they 
knew that a sale was contemplated, &, after the 
sale, executed a power of attorney reciting that 
they had agreed to sell the vessel to the Turkish 
Govt., & had actually received the purchase- 
money, & empowering y)ltfs. to transfer their re- 
spective shares & to hand over the vessel to y)ur- 
chasers. Defts. afterwards received from D., or 
settled in account with him, the value of their 
respective shares : — Held : (1) the jury were war- 
ranted in finding that defts. hod authorised the sale 
or had by their subsequent ratification so adopted 
his act as to render them jointly liable to pltfs. for 
the commission due on the sale ; (2) the position of 
defts. was not so altered by the fact of pltfs. having 
drawn upon D. a bill at three months’ date for the 
amount of the commission as to release them from 
liability upon dishonour of the bill. — Keay v. 
Fenwick, No. 1103, post. 

Annotation: — Consd. & Folld. Mould t>. Andrews (1876), 35 

L. T. 813. 

Delegation by directors of companies, see Com- 
panies. 

Delegation by solicitors to their town or country 
agents or to their clerks, see Solicitors. 

Delegation by stockbrokers to their town or 
country correspondents, see Stock Exchange. 

Delegation by bankers to their town or country 
or foreign correspondents, see Bankers & Banking. 

Delegation by auctioneers to their clerks, see 
I Auction Auctionekrj 

Delegation of right to sign memorandum so as to 
satisfy the Statute of Frauds, see Nos. 150-170, ante. 

Delegation by committees <Sc sub-comrnittecs of 
local authorities, see Local Government, & par- 
ticular titles passim. 


Sect. 2.-~IMPLIED AUTHORITY TO DELEGATE. 

Sub-sect. 1. — In General. 

922. General rule.] — An authority to delegate is 
to be implied where, from the conduct of the par- 
ties to the original contract of agfmey, the usage of 
trade, or the nature of the particular business which 
is the subject of agency, it may reasonably bo pre- 
sumed that the parties to the contract of agency 
originally intended such authority should exist, or 
where, in the course of the employment, unforeseen 
emergencies arise which impose upon the agent the 
necessity of employing a substitute. — De Busschb 
V. Alt, No. 3, ante. 

Anmiationa : — Consd. The Fanny, The Mathilda (1883), 48 
L. T. 771, G. A. ; Meyerstcin v. Eastern Agency Co. 
(1885), 1 T. L. R. 595. Apld. Powell & Thomas v. Jones, 
[19051 1 K. B. 11, 0. A. Distd. Rt Joioey. Jolcey 


Llmorlok, & was handed by the attor- 
ney to another attorney, for execution 
there. lie delivered the writ, had 
deft, arrestod, & afterwards applied to 
the shorifl to let deft, go at largo to 
vote at an election then pending. An 
aotion for an e8oa]>o w'os brought against 
the sheriff, & a verdict fmmd for pltf. 
A motion was made to sot aside the 
verdict, on the ground that the second 
attorney, as employed by the first, was 
to be considered as pltf.’s attorney : — 
Jldd: the second attorney was em* 
ployed by the first as on agent merely 


to deliver t,ho writ to the sheriff, & the 
maxim JJelegcUns non ptAest delegare 
applied. — Acheson v, Massey (1827), 1 
L. Boo. 0. S. 185, K. B.— IR. 

917 i. Unless expressly autho- 

rised,] — A naked authority may bo 
delegated to another where the party 
having such authority is expressly 
authorised so to do by the instrument 
appointing him. — ^MooRE v, Kirwan 
(1863), 2 Ir. Jur. 188.— IR. 

h. Acts not amounting to delegation.] 
— Two ioint owners of land gave H., 


the third joint owner, a power of 
attorney authorising him to make 
agreements for sale of the land. H. gave 
on estate agency oo. authority to sell 
the land, &; the co. sold certain lots to 
pltf. : — Held ; H. did not delegate to the 
oo. the power of sale conferred upon him 
by hia co-owners, but merely authorised 
the 00 . to find purohasers & to carry out 
the sales, the terms of which wore fixed 
by him, — Rogers v. Hewer (1912), la 
W. L. R. 868 ; 1 W. W. R. 481 ; 1 D. L. R . 
747 ; revsd. on other prrounds, 22 
W. L. R. 807 ; 8 D. L. R. 288.— CAN. 
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tj. Elliot, [1916] 2 Ch. 115, C. A. Befd. Harris v. Fiat 
Motors (1906), 22 T. L. R. 666. 

For full aims., see S. C. No. 3, ante. 

923. Whether power to delegate a question of 
fact.] — To a declaration alleging that deft, made 
his promissory note payable to the order of S., who 
indorsed to pltf., there was a plea denying the in- 
dorsement by S. It was proved that S.’s wife had 
authority from her husband to indorse bills & notes ; 
that she told her daughter to indorse S.’s name on 
the note, which was done in the mother’s presence, 
who handed the note to pltf.: — Held: (1) the 
extent of the authority given to S.’s wife was a 
question of fact to be determined by the jury ; (2 ) 
there was evidence for the jury of an authority to 
indorse by the hand of another. — Lord v. Hall 
(1849), 8 C. B. 027; 2 Car. & Kir. 098 ; 19 L. J. 
C. P. 47 ; 14 L. T. O. S. 253 ; 137 E. H. 653. 

Annotation: — Refd. llemminj? r. Hale (1859), 7 C. B. N. S. 
487. 


Sub-sect. 2. — Power to delegate inepirred 
FROM Inherent Nature op Object op 
Power. 

924. In general.] — When the power given by one 
party to another by an instrument in writing is of 
such a nature as to require its execution by a 
deputy the ])arty originally authorised as the agent 
may appoint a deputy. — Quebec & Richmond 
Railroad Co. v. Quinn (1858), 12 Moo. P. 0. C. 
232 ; 33 L. T. O. S. 68 ; 14 E. R. 899, P. C. 

Annotation : — Ezpld. & Distd. 2n the goods of Abdul Hamid 

Boy (1808), 78 L. T. 202. 

925. Life Insurance agent.] — A proposal for a life 
policy was accepted on behalf of a London assur- 
ance CO. by their agent in A., who acted in the 
transaction through the medium of a sub-agent, & 
the premium was paid : — Held : binding on the co., 
although the agent had no authority to appoint a 
sub-agent, & there were some informalities, but of 
form only. — Rossiter v. Trafalgar Life Assur- 
ance Assocn. (1859), 27 Beav. 377 ; 54 E. R. 148. 

926. Shipowner’s foreign agent.] — Where a ship- 
owner employs an agent for the purpose of elToctiug 
the sale of a ship at any port at which the ship may 
from time to time in the course of her employment 
under charter happen to be, the apf)oiutment of 
substitutes at ports other tlian those where the 
agent himself carries on business is a necessity, & 
must reasonably be presumed to be in the contem- 


plation of the parties. — D e Bussche v, Alt, 
No. 3, ante . 

For full anus., see S. C. No. 3, ante. 


Sub-sect. 3. — Power to delegate Performance 
OP Ministerial or Incidental Acts. 

927. Deputy steward of manor,]— The deputy 
steward of a manor may appoint a sub- deputy to 
act for him for a particular occasion. — K nowles v. 
Luce (1580), Moore, K. B. 109 ; 72 E. R. 473. 

2 ln»o«afio/is Consd. Parker v. Kott (1701), 1 Ld, Haym. 
658; li. V. Bedford Level Corpu. (iS05), 6 East. 356. 
Mdntd. U. V. Larwood (1691), 1 Ld. Raym. 29. 

928. ,J — The deputy steward of a manor 

may appoint an under-deputy to take a surrender 
out of ct. 

A deputy may do wliatever his principal might 
have doiK!, except make a deputy, & cannot be 
appointed with less power ; but a deputation to do 
a particular act will make a man servant pro hac 
vice. A deputy may act in his own name. — 
Parker v. Kett (1701), Holt, K. B. 221 ; 1 Ld. 
Raym. 058 ; 12 Mod. Rep. 460 ; 1 Salk. 95 ; 90 
E. R. 1021. 

Annotations: — Reid. R. v. Lisle (l738), Aiidr. 103; R. v. 
Bedford Level Ckjrpn. (1805), 6 East. 356 ; BrldROs v. 
Garrett (1869), L. R. 4 O. P. 580 ; Ellis v. Ellis (1905), 63 
W. R. 617. Montd. Andrews v. Emmet (1787-8), 2 
Bro. C. O. 297 ; Mountford v. Gibson (1804), 4 East, 
441 ; Langley v. Snoyd (1822), 7 Moore, O. P. 105 ; 
Woolley V. Clark (1822), 1 Dow. & Ry. K. B. 409 ; Doe d, 
Nowell V. Roake (1826), 2 Binpr. 497 ; Doe d. Hornby v. 
Glenn (1834), 3 Nev. & M. K. B. 837 ; Thomson v. 
Hardinsr (1853), 2 E. & B. 630. 

929. Under-steward of corporation.] — R. r. 

Gravesend Corpn., No. 908, ante. 

930. Drawing bills of exchange.] — An authority 
given to A. to draw biUs in the name of B. may be 
exercised by the clerks of A. — Re Marshall, Ex p. 
Sutton (1788), 2 Cox, Eq. Gas. 84 ; 30 E. R, 39. 

Annotations : — Distd. lie Robinson & Farraud, Kxp. Holds- 
worth (1841), 1 Mont. D. Do G. 475. Oonsd.Re Aoraman, 
Ex n. Bushell (1844), 3 Mont. D. & Do G. 616. Apld. 
Lord V. Hall (1849), 8 C. B. 027. 

931. Signature— Policy of insurance.]— ; 

where under a power of attorney B. is authorised by 
A. “to underwrite any policy of insurance not 
exceeding £100 & subscribe same in his (A.’s) name 
& to settle & adjust losses,” etc., although B. can- 
not delegate his whole authority to another, yet, 


PART VI. SECT. 2, SUB-SECT. 3. 

k. Agent to sell timber limiU — Delega- 
lion of authority fo broker.] — Deft, 
was ajfcnt to sell timber limits on 
behalf of M. & Co. & himself jointly, 
either for cash or credit, & ont of the 
proceeds to pay all charges, wages, etc., 
^ all drafts Sz renewals, & retain for 
Jdmself all ndvanoes & commission ; 
balance, if any, to M. & C3o. M. A Co. 
failed, & pltf., their assignee, made a 
new agreement with deft., by which ho 
was to receive the purchase -money on 
trast to pay himself half the total 
price. Deft, placed timber in the bands 
of K. for sale as broker. K. failed to 
pay a sum of 11,300, proceeds of sale 
of timber : — Held : the employment 
of K. wag restfonable & proper, & the 
loss from Uis failure to pay over must 
fall on the estate & not on deft, per- 
‘^onally. Speight v. Oaunt, 22 Ch. D. 
727 : Parkinson v. Banbury, 1.. R. 

2 H. L. 1, apld. ; Ooutard v. Carr, 
13 Q. B. D. 598 n. ; Wheeler v. 
United Tetephme Co., 13 Q. B. D. 597 ; 
Savage v, Pa^/ne, Be Stamford (Lord), 
33 W. R, 909 ; Berdan v. Greenwood, 

3 Ex. D. 251 ; Lafone v. Smith, 4 


H. ft N. 158 ; Jones v. Markie, L. R. 
3 Exoh. 1 ; Spnrrv. Hall, 2 Q. B. 1). Cl 5 ; 
Hawkesfey v. Bradshaw, 6 Q. B. D. 302 ; 
Emden v. Carte, 19 Oh. 1). 311, cited. — 
Bell t. Fuasku (1885), 12 A. R. 1.— 
CAN. 

1. Bailiff . ] — A cty. ct. bailiff can law- 
fully employ an assistant to make a law- 
ful seizure under an execution issued to 
the bailiff, or to exeouto a civil process 
wliich inchidos making suoh seizure. — 
R. «. POUSKY (1916), 1 W. W. R. 451; 
27 M. R. 271.— CAN. 

931 i. Signature — Bill of lading .] — 
A number of cases of wine were delivered 
to S. ft Co., dofts.’ agents, at the port of 
A., to bo forwarded to pltf. at H. The 
bill of lading was signed by i3. & Co., 
p.p. K., & described the goods as 
slilpiKJd in good order & condition. On 
examination of the goods previous to 
delivery, it was found that sovoral of 
the cases had been tampered with, & a 
number of bottles of wine emptied of 
their contents. K., by whom the signa- 
ture of S. ft C:Jo. was affixed to the 
bill of lading at A., had no written 
authority so to do, but was the chief 


clerk & proxy of the firm, & acted iu 
the usual course of business : — Ildd : 
the api)olntmont of S. & Co. os dofts.’ 
agents authorised them to perform all 
things usual in the lino of business in 
which they wore employed, & involved 
power to do j>arUoiilar acts l)y others 
within scope of their businoss, & K. as 
their cliiof clerk was competent to sign 
t !io name of the firm to hills of lading 
in the ordinary course of businoss, 
without any \vritton authority so f/O do. 
— lloNNK V. Montreal S.S. Co, (1880), 
7 R. ft G. 312 ; 7 C. L. T. 375. --CAN. 

931 ii. Notice to quit .] — The copy 

of a notice to quit served upon a 
tenant by the landlord's agent, imdcr a 
power of attorney authorising the agent 
to serve suoh notioos in hts own name, 
was signed by a clerk in the agent's name 
ft with tho agent's authority : — Held : 
the signature was suffioient. — M'M itllen 
V. Tute (1877), 11 I.L. T. 64.— IR. 

931 lii. Memorandum to satisfy 

Stalvle of Frauds .] — An agent “there- 
unto lawfully authorised” within tho 
above Act cannot delegate his autho- 
1 rity. — Stevenson v. Smith (1907), 13 
I B. C. R. 213 ; 7 W. L. R. 161.— CAN. 
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Sect 2 . — Implied authority to delegate: Suh-aects, 3 
4. Sect, 3 ! Sub-aect L ] 

having signed a slip for a policy of insurance, the 
signature of his clerk, in his absence, to a policy 
made in pursuance thereof, is a good execution of 
the power, that being only a ministerial act, which 
he might authorise another to do for him ; but he 
must himself execute the power in all matters in 
which his judgment & discretion are requisite. — 
Mason v. Josex»h, No. 1069, poat. 

932, Notice.] — By the Clifton Suspension 

Bridge Act, 11 Geo. 4 (c. Ixix.), s. 109, it was pro- 
vided that in all cases whore it might be necessary 
for the trustees to give notices they should be in 
writing, & signed by the trustees or their clerks by 
their order ; — Held : where the clerks were attor- 
neys in partnership, notices signed in their names 
by persons in their employment, who had autho- 
rity generally to sign documents in the style of the 
firm, were insufficient. — M iles v. Bough (1842), 3 
Q. B. 846; 3 Gal. & Dav. 119 ; 12 L. J. Q. B. 74; 

7 Jur. 81; 114 B. R. 732. 

Annotations : — Apprvd. H. r.Kent JJ. (1873), 42 L. J. M. C. 

112. BeM. Miles v. Cooto (1844), 3 L. T. O. S. 281 ; Cun- 

doll V. DauHon (1847), 4 C. B. 376. Mentd. Infflis 

G. N. Ry. Co. (1862), 19 L. T. O. S. 149. 

933 . Of claim to vote.] — Applt. gave 

his agent a written authority to make & sign on 
applt. ’s behalf a claim to vote in one of the parlia- 
mentary divisions of a county, or in the adminis- 
trative county, or both, as he might seem to be 
qualified. A notice of claim was thereupon pre- 
pared, & signed with applt.’s name by a clerk of the 
agent under his direction : — Held : the affixing of 
the signature to the notice of claim by the clerk 
instead of the agent did not establish that applt. 
had not given due notice of his claim within Parlia- 
mentary Voters Registration Act, 1843 (c. 18), 
8. 38. — Brown v. Tombs, [1891] 1 Q. B. 253 ; Fox 
& S. Reg. 190 ; 00 L. J. Q. B. 38 ; 04 L. T. 114 ; 
65 J. P. 369 ; 7 T. L. R. 49. 

084. Deputy registrar — Effect of death of regis- 
trar.]— 16 Car. 2, c. 17, creating the corpn. of 
the Bedford Level, directed that they sliould ap- 
point a registrar, etc., & other officers at their 
pleasure, the duty of which registrar was to re- 
gister titles to land within the Level, & he took an 
oath of office. The corpn. having at the request of 
the registrar elected a deputy registrar : — Held .• (1 ) 
the latter must be considered as much a deputy of 
the principal registrar as if nominated by him ; (2) 
however such deputv wore properly or not consti- 
tuted in the first instance, yet his authority neces- 
sarily expired on the death of his principal ; (3) 
however the acts of a legal deputy to a ministerial 
officer may be good after the death of his principal 
before notice thereof to those who are interested 
in his acts, as being done under a colour of autho- 
rity, yet the titles of landowners within the Level 
registered by the deputy after the death of his 
pnncipal was known wore invalid. — R. v, Bed- 
ford Level Corpn. (1805), 6 East, 356 ; 2 Smith 
K. B. 636 ; 102 B. R. 1323. 

For full auns., see Heal Propehty & Cuaitels Real. 

985. Sale of ship.] — Where, in consequence of 
damage to a ship during the voyage, it becomes im- 
possible to prosecute the adventure, the master has 
authority to sell her for the benefit of all parties 
interested ; & a person employed by him to super- 
intend the sale may lawfully pay over the proceeds 
to him, or to his order. — Ireland r. Thomson 
(1847), 4 C. B. 149; 17 L. J. C. P. 241; 136 
E. R. 460. 

Annotation : — Biitd. Walslie t, provan (1853), 8 Exoh. 843. 

986. Receipt of money.] — An attorney must 
neoesst^ily in the ordinary course of business 
authorise his clerks to receive moneys & to do many 


other acts for him, in his name, & such acts are 
binding on the attorney Sc his client. — He mmin g v. 
Hale (1859), 7 0. B. N: S. 487 ; 29 L. J. 0. P. 137 ; 
6 Jur. N. S. 654 ; 8 W. R. 46 ; 141 E. R. 906. 

See, further, Solicitors. 

987. Sexton.}— The sexton of a parish may dele- 
gate the performance of his duties to a deputy. — 
St. Margaret’s, Rochester, Burial Board v. 
Thompson (1871 ), L. R. 6 0. P. 445 ; 40 L, J. C. P. 
213 ; 24 L. T. 673 ; 36 J. P. 6 ; 19 W. R. 892. 

938. Renewal of lease.] — The owner of premises 
placed them in the hands of F., his country solr., for 
the purpose of renewing pltf.’s tenancy in certain 
premises in London which was about to expire. 
F. communicated with 0,, his London agent, who 
instructed B., a land agent in London, to enter into 
a contract with pltf . — Held : F. entitled to delegate 
his authority to B. — Dew v. Metropolitan “By. 
Co. (1885), 1 T. L. R. 358, C. A. 


Sub-sect. 4. — Power to delegate in Cases oi 
Supervening Necessity. 

939. Illness of agent.] — An order having been 
made for payment of a sum of money out of ct. ^ 
a lady who was appointed attorney for certain 
parties in America, who were ceatuia que trust of the 
fund, it appeared the lady was too ill to attend 
personally to receive the money ; & the solr. 
m the case was allowed to receive it on hei" 
account, her receipt being given for it, & r 
signature thereto verified by affidavit. — ^H olland 
V. Harper (1853), 20 L. T. O. S. 216. 

940. Exigencies of business.] — D e Bussche i*. 
Alt, No. 3, ante. 

For full anns., see S. C. No. 3, ante. 

941. Drunkenness of driver.] — An omnibus be- 
longing to defts. was being driven along a publio 
highway by H,, their servant. A police inspector 
honestly thinking that H. was drunk, told him he 
was not to drive any further, & the omnibus must 
be driven home. V., a passer-by who had formerly 
been in defts.’ employment as conduef^or only & not 
as driver, volunteered to drive & did drive the 
omnibus home, a distance of about a quarter of a 
mile, the conductor & H, acquiescing in his doing 
so . V. drove negligently or unskilfully Sc by reason 
thereof ran over & injured pltf.: — Held: (1) as 
defts. might have been communicated with, there 
was no necessity for their servants to delegate to 
V. the duty of driving the omnibiLS home ; (2 ) defts. 
were not liable for the negligence of V, Qu, : 
whether if there had been any such necessity defts. 
would have been liable. 

“It is not primd facie within the scope of a 
coachman’s employment to delegate the duty of 
driving to other persons *’ (A. L. Smith, L.J.). — 
Gwilliam V, Twist, [1895] 2 Q. B. 84 ; 64 L. J. 
Q. B. 474 ; 72 L. T. 579 ; 59 J. P. 484 ; 43 W. R. 
606 ; 11 T. L. R. 416 ; 14 R. 461, 0. A. 

Annotatims: — Consd. Beard r. Ixindon General Omnibus Co. 

119001 2 Q. B. 630, C, A. Apld. Harris v. Flat Motors 

(1906), 22 T. L. K. 556. Distd. Ricketts t?. Tilling, 119161 

1 K. B. 644, C. A. 

942. Driver handing over driving while investi- 
gating machinery of car.] — A motor car having been 
repaired by defts., was sent back to the owner 
under charge of a driver in defts. ’ employment. He 
received instructions from defts, not to give up the 
driving to any one. At one stage of the journey a 
man not in defts.* employment accompanied the 
driver, who, hearing a noise at the back of the car,, 
intrusted the driving to his companion while he 
went to the back of the car to see the cause. His 
companion negligently drove the car aga^t pltf .*» 
van. In an action to recover damages in the cty. 
ct. the jury found a verdict for pltf. The Div. Ct. 
held, as there was no necessity for keeping the car 
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going while the driver examined the machinery, 
nor for intrusting the driving to his companion, 
defts. were not liable for negfigence of the latter. 
Upon appeal : — Held : as the question of the neces- 
sity to inwust the driving to a third person was not 
raised in the cty. ct. nor by notice of appeal to the 
Div. Ot., it could not be raised afterwards, & the 
verdict & judgment for pltf . must stand. — H abbis 
V. Fiat Motors, Utd. (1907), 23 T. L. R. 604, 0. A. 

For full anus., see piaster & Servant. 


Sect. 3.— POSITION OF SUB-AGENT. 

Sub-sect. 1. — Principal’s Rights against Sub- 
agent. 

943. In general.] — Where an agent is appointed, 
who must appoint a sub-agent, the act of the sub- 
agent is not necessarily the act of the agent. If, 
however, negligence of the sub-agent can be 
treated as negligence of his immediate principal, 
the sub-agent may be treated as a mere servant of 
the agent, there would be no privity of contract 
between him & the principal. The clerk of a 
banker receives money for the banker, & if he 
embezzles the money it is the loss of the banker, 
not of the customer (Crompton & Blackburn, 
jj,). — C ollins v. Brook (1860), 6H. &N. 700; 
29 L. J. Ex. 256 ; 6 Jur. 999, Ex. Ch. 

944. .1 — Where the relaiionsliip of jjrincipal 
& agent has been created between a principal & a 
sub-agent employed by his agent & the principal 
has been no party to any termination of the sub- 
agent’s agency, the agent cannot without authority 
from the principal change the sub-agent’s position 
in the transaction from that of an agent to, for 
example, that of a purchaser from the principal 
(Thesiger, L. J.). — Be Bussche v. Alt, No. 3, ante. 

Annotations : — Befd. The Fanny, The Mathilda (1883), 48 

L. T. 771, C. A. ; Meyerstein v. Eastern Affoncy Co. 

(1885), 1 T. L. R. 595. 

For full anns., see S. C. No. 3, ante. 

945. .] — Mainwabing v. Brandon (1818), 

8 Taunt. 202. 

946. Deputy appointed by bailiiT.] — Where a 
bailiff employed another pei*son as deputy to act 
for him, the deputy to account weekly to the bailiff : 
— Held : an action of account did not lie at the 
instance of the principal against the deputy, for 


the deputy was to receive to his master’s use, & the 
immediate bailiff had account against his deputy. — 
Malmesberry (Abbot) v. Lb Gode (A.) (1330). 
Y.B.4Edw.3,17,pl.8. 

947. Agent appointed by trustee.] — A trustee al 
auter use made a letter of attorney to S. to manage 
dhreceive rents & profits of lands. S. , having done 
so, & accounted to the trustee, on being sued by the 
cestui que trust insisted that the trustee, not he, was 
to account, & he, haying already accounted to the 
trustee, might be quiet as to pltf. The trustee was 
dead : — Held : S. must account to pltf. whether 
the trustee was alive or dead. — Bollard v. 
Downes (1682), 2 Gas. in Ch. 121 ; 22 B. R. 876. 

948. — — .] — A mere agent of the trustee may 
not bo accountable to the cestui que trust ; but 
otherwise with respect to a substituted trustee.-— 
Mylbr V. PitzPatrick (1822), 6 Madd. 360 ; 66 
E.R.1128. 

Annotations : — Apld. Morgan r. Stephonfl (1 801 ), 3 Gill. 220 ; 

Re Barney, Barney v. Barney, il892] 2 Ch. 266. Reid. 

Wilson V. Bury (1880), 6 Q. B. D. 518, C. A. 

949. Insurance agent engaged by factor. ]-~Tho 
rule of equity is, that if an order is sent by a prin- 
cipal to a factor to make an insurance, & he charges 
his principal as if it wm made, if he never, in fact, 
has made that insurance ho is considered as the 
insurer himself. In a transaction between mer- 
chants in different countries one sends to the other 
to insure, who pretends to do it, & charges his cor- 
respondent as if done, he shall, after a loss 
happens, be charged as the insurer ; that is a right 
principle ; but if such factor employs an agent, 
that equity will not extend over that agent (Lord 
IIardwickr, C.). — Ticjkel v. Short (1750-1), 2 
Ves. Sen. 239 ; 28 E. R. 154. 

950. Agent’s son employed by agent.] — Bill for 
discovery & account. A son employed under, paid 
by, & accounting to deft., his father, may be a 
witness, but is not accountable to his father’s 
principal. — Cartwright v, Hateley (Hately) 
(1791), 1 Ves. 292 ; 3 Bro. 0. C. 238 ; 30 E. R. 349. 
Annotation: — Refd. Ireland v. Thomson (1847), 4 C. B. 149. 

951. Broker employed by del credere agent.] — O 

consigned goods to M., his broker, upon adel credere 
commission for sale, & drew bills upon him in ad- 
vance, which M. accepted, but never paid. After- 
wards, without the knowledge of C., M. placed the 
goods with H., another broker, upon a del credere 
commission & upon an agreement to divide the 
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948 i. In (general.]— Where a manda- 
tory has employed another person to 
perform the duty intrusted to him, no 
action accrues to the principal against 
the sub -agent, but he must sue the 
mandatory, who on his part must sue 
the sub-agent. This principle la not 
intended to apply to cases where in the 
ordinary course of business it becomes 
necessary for the agent to ©pplpT ® 
sub-agent. If the custom is established 
& well known, it would lie no violation of 
that principle to hold that a privity is 
thus created between the principal & 
the Bub-agent. — Kennedy v. Lotnes 
(1909), 26 S. C. 271 ; 19 O. T. R. 515.—- 
S. AF. 

943 ii. ^ccowTit.]— Where a re- 

ceiver was appointed in resiieot of pro- 
perties about whioh there was litigation, 
In whioh pltf, was found to be the pro- 
prietor : — Held .* a suit for account by 
pltf, did not lie against the ieshildars 
employed under the receiver, os they 
were his eub-agenta & not liable to 
render on account to pltf. — Jatindra 
Narain Acharya Chowdhury V. 
Moharam Akand (1908), 12 C. W. N. 
1035.— IND. 

m. Agent employed by factor,] — Per- 
sons employed by a factor or agent, who 


is their principal, arc not personally re- 
sponsible for transactions carried on 
in the name of their principal. — Dixon 
V. Etu (1884), 7 L. N. 213, g. B. 1884.— 

CAN. 

n. Clerk of o^renl.]— The general rule 
is that clerks of on agent are not agents 
of the pi!incii)al. — Hopev. Dixon (1875), 
22 Ur. 439.— CAN. 

o. Svb-agent emptoyed try agent to 
purchase — Buying for himself. ] — An 
agent to pimshase land employed a sub- 
agent to complete the negotiations for 
sale. Tho latter bought for his own 
benefit & in his own name ; — Held : 
though the right of the principal was 
founded indlreotly on the sub-agent’s 
agreement to act, the cause of action 
did not arise upon this agreement as 
creating a trust in the land, but upon 
a oonstrootive trust raised by the ot., 
& not created or intended by tho 
parties. Barfktt v PickersgiU (1769), 
4 East, 577 n., dirfCd. — Porter v. Tb 
Koramo, 4 j. R. N. S. S. C. 1.— N.Z. 

p. Sub-agent vxirranting proper execu- 
tion of mortgage.] — ^Pltf.’s solr., having 
in his hands for investment money of 
pltf., requested an agency oo. to invest 
it, k the oo. asked defts. to invest it. 
They Invested It on a mtgo., purport- 


ing to bo made to B., tho certified 
owner of oortain property. The oorti- 
ficates had, in fact, been stolen by H.,. 
who came to defts., represented him- 
self to be B., & forged tho signaturea 
necessary to obtain the loan. A mem- 
ber of deft, firm mode the affidavit of 
execution in whioh ho swore that the 
mtgo. was made by B., who was per- 
sonally known to him, & the money was 
advanced by pltf. B., the true owner, 
forced pltf. to remove the mtgo. from 
the register, & pltf. sued for loss 
sustained : — Held : (1) there was privity 
between pltf. & defts., who had received 
a consideration, Sc defts. were liable to 
pltf. for his loss, they having in effect 
warranted that the iicrson who exe- 
cuted the mtge. was B., tho real owner ,* 
(2) even if defts. had not received any 
actual consideration they were guilty 
of nogiigenoo & liable on the principle 


that if a person undertakes to perform 
a vohmtary act he is liable if lie per- 
forms It improperly, but not If ho 
neglects to perform it. Coggs v. 
Bernard. 2 Ld. liaym. 909 ; CoUen v. 
Wright, 8 E. & B. 647 ; Starkey v. 
Bank of England, [19031 A. C. 114; 
Bank of England v. Cutler, [19081 2 
K. B. 208 ; Bank of England v. Cutler 
dr Barirum, 25 T. L. K. 609, folld. — 
Parker e. M’ARA (1913), 23 W. L. R. 


141 ; 10 D. L. R. 37.— can. 
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comiuisslou with him, &> obtained his acceptances 
for the amount. H. having sold the goods & 
become bkpt., his assignees received the proceeds of 
the sales, the acceptances of H. were proved under 
his commission & a dividend received upon them. 
In an action of money had & received by the 
assignees of 0., who had also become bkpt., against 
the assignees of H. : — Ueld : (1) there was no 
privity between C. & H. ; (2) the sale by H. was as 
against 0. unauthorised; (3) the assignees of H. 
were liable to the assignee of 0. for the proceeds of 
sale. — 0OCKRA.N v. Irlam (1814), 2 M. & S. 301 ; 
105 E. K. 393. 

952. Banker employed by agent.] — A. having 
received money as agent for B. & others, in specific 
proportions for each, paid it over to C. as a banker 
m his own name, & having drawn out part of it, 
directed C. not to pay away the remainder, except 
by his order ; — Ueld : ( 1 ) C. was bound to hold the 
money for A. ; (2) B. could not recover the 
remainder of his share from 0., though he had given 
O. notice that A.*s agency was at an end. — Pinto v, 
Santos (1814), 1 Marsh. 132 ; 6 Taunt. 447 ; 128 
E. R. 763. 

Annofilwns : — Con3d. & Diatd. Oslo v. Atkinson (1814), 

1 Mirsh. 323. ODlild. Ireland v. Tdounon (1847), 4 C. B. 
149 ; WalBho v. Provan (1853), 8 Exch. 843. 

958. Agent appointed by managing owner of 
ship.] — A., B., & others, were owners of a ship in 
the service of the Bast India Co. B . was managing 
owner, & employed 0. as his agent for general pur- 
poses, & amongst others to receive & pay moneys 
on account of the ship ; & C. kept a separate 
account in liis books with B. as managing owner. 
To obtain payment of a sum due from the East 
India Co. on account of the ship, it was necessary 
that the receipt should be signed by one or more of 
the owners, besides the managing owner, & upon a 
receipt signed by B. & one of the other owners C. 
received on account of the ship £2,000 from the 
East India Co., & placed it to B.’s credit in his 
books as managing owner. The part owners 
having brought money had & received to recover 
the balance of that account: — Held: (1) C. had 
received the money as agent of B., & was account- 
able to liim for it ; (2) there was no privity between 
the other part owners & C. ; (3 ) the action was not 
maintainable. — Sims v, Brittain (1832), 4 B. & Ad. 
375 ; 1 Nev. & M. K. B. 594 ; 110 E. R. 496. 

Annotations: — Distd. Walshe v, Provan (1853), 8 ExcU. 
843. Rafd.Sinn v. Bond (1833), 2 Nov, & M. K. B, 608 ; 
ElHton r. Braddiok (1834), 2 Cr. & M. 435; Ireland v. 
Thomson (1847), 4 C. B. 149 ; Cooke v. 8oeloy (1848), 17 
li. J. Ex. 286 : B'Klenham v. lloskyns (1852), 2 Do G. 
M. & G. 903 ; OoulthurBt v. Sweet (1866), L. 11. 1 C. P. 
649. Mentd. Re Gross, Exp. Adair (1871), 24 L. T. 198. 

954. Agent appointed by ship-broker — Custom.] 

— Deft, was a shipowner, pltf . a sliip-broker. Deft, 
had employed B., a ship-broker in London, to pro 
cure a freight. Pltf. was a correspondent of B., & 
the terms of business between them were to act as 
agents in their trade for one another on terms of 
sharing the profits of the job. Pltf., on B.’s instruc- 
tions, procured a freight, but the bargain went off. 
B . would not claim any agency charges. Pltf. sued 
deft., who know nothing of pltf., for his share : — 
Held : a misdirection to leave the case to the jury 
to say if, by usage, one ship-broker was thus 
authorised by his principal to employ another. — 
Smith v, Boutcuer (1845), 4 L. T. O. S. 116 
398. 

956. Broker employed byagent for sale.l—PItfs., 

landowners in N.Z., were in the habit of shipping 
wheat from N.Z. to England for sale on the London 
market, taking bills of lading which made the wheat 
deliverable to themselves in London, & indorsing 
these bills to M. & T., merchants Sc factors at 
Glasgow, with instructions to sell the wheat in 


London. M. & T. having no house or agency in 
London, were themselves in the habit of indorsing 
*hese bills of lading to defts., corn factors & brokers 
n London, for the purpose of their selling the 
wheat. Indorsement of the bills of lading by pltfs. 
bo M. & T. & by M. & T, to defts. was in each case 
only for the purpose of selling the wheat & without 
intention or passing any property in it. Pltfs. 
know the sales effected for them by M. & T. were 
made by brokers employed by M. & T., but were in 
no way parties to the particular contracts of sale, 
nor were their names disclosed upon them. Defts. 
effected sales of certain cargoes of wheat so con- 
ugned for sale by pltfs. in the above mode, & paid 
bhe proceeds into their own account with their 
bankers, & from time to time made remittances to 
M. & T. on account of them. Pltfs. brought an 
action against defts. for the net balance of the pro- 
ceeds of the said cargoes of wheat after deducting 
}he remittances made to M. & T. in respect thereof, 
but without giving credit due to them from M. & T. 
on other transactions: — Held: (1) there was no 
privity of contract between pltfs. & defts. ; (2) 
whatever right pltfs. might have had as owners to 
claim the wheat oef ore it had been sold, they had no 
right, after such sale, to the proceeds, without giv- 
ing credit for the sum due to defts. from M. & T. on 
their general account. 

M. & T. were not employed to make a contract 
of brokerage between pltfs. & defts. It may have 
been no breach in their agreement with pltfs. to 
employ a sub-agent, but they had no authority to 
make a contract between the two. The case differs 
from that of a manager employed by the owner of 
an estate to realise tlie produce with absolute dis- 
cretion ; it is part of the management to employ a 
broker or agent for the purpose of selling the things 
to be sold, & the manager has authority to create 
the relation of principal agent between the owner 
of the estate ® the person whom he employs to 
sell (Bramwell, B.). — New Zealand & Austra- 
lian Land Co. v. Watson (1881), 7 Q. B. D. 874 ; 
60 L. J. Q. B. 433 ; 44 L. T. 675 ; 29 W. R. 694, C. A. 

Annolaiions : — Distd. Maspons v. Mildred (1882), 0 Q. B. D. 

530, C. A. Distd. & Expld. Kaltenbach v. Lewis (1885), 

10 App. Cas. 617 ; Anderson v. Suthorland (1897), 13 

T. Ii. R. 163. Mentd. Henry v. Hammond, [19131 2 

K. B. 515. 

956. Sub-agent appointed with principal’s ap- 
proval — Charter.] — A. & Co., employed by pltfs. to 
find a charter for their ship, communicated pltfs.’ 
requirements, with their approval , to defts. Pltfs.’ 
instructions were that a charterparty was to bo 
effected only with a first-class firm. Defts. com- 
municated with R. & Co., by whose agency a charter 
was effected with a firm in S. Pltfs. lost a consi- 
derable portion of the freight. In an action for 
negligence : — Held : (1 ) on the facts R. & Co. were 
agents of the charterers, & not pltfs. ; (2) defts. 
were liable as the last brokers employed by pltfs. — - 
Ecossaise S.S, Co., Ltd. v. Lloyd, Low & Co. 
(1890), 7 T. L. R. 76, C. A. 

957. Loan.] — Agents, employed for com- 

mission to procure an advance of money for their 
principals, employed for that purpose, with assent 
of the principals, a sub-agent, on the footing that he 
should share the commission with them. The sub- 
agent was aware that the agents were acting for 
their principals. Ho succeeded in procuring the 
advance of the required amount by a co. Without 
knowledge of the agents or their principals the sub- 
agent received from the co. a commission for intro- 
ducing the business to them : — Held : (1) on the 
facts there was evidence that the contractual rela- 
tion of principal & agent had been established 
between the principals & sub-agent ; (2) even if no 
privity of contract existed between them, the sub- 
agent stood in a fiduciary relation to the principals, 
& was accountable to them for the commission he 
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had received from the co. — P owell & Thomas v. 
Jones (Evans) & Co., [1905] 1 K. B. 11 ; 74L. J. 
K. B. 115 ; 92 L. T. 430 ; 53 W. B. 277 ; 21 T. L. 
B. 65 ; 10 Com. Cas. 36, C. A. 

Annotation: — Consd. & Distd. Bath v. Standard Land Co., 
(1911] 1 Ch. 618, C. A. 

958. Principal suing agent & sub-agent Jointly.] 

— L. appointed A. his agent to manage his estates 
by a power of attorney containing an express power 
for A. to appoint a proper person to act as agent 
under him. A. retained B. as his solr., & employed 
him to receive rents, & generally in management of 
the estates. In B.’s books items were entered & 
charged as against L. A banking account was 
opened in the joint names of A. &B. into which rents, 
etc. , were paid. A long correspondence took place 
between L.*s solr. & B. relative to the accounts 
which had been furnished, in the course of which B. 
<\vho was treated rather as agent of L. than of A.) 
«aid, if there were errors in them, they should be 
•corrected. L. filed his bill agmnst A. B., alleging 
various acts of misconduct & mismanageirient, 
prayed an account against both A. B. : — Held : 

(1) as there was no case of fraud made out against 
A. & B., a bill for an account could not be sustained 
against both an agent & a sub-agent ; (2) B. not 
being legally liable to account to L., his submission 
to correct any errors in the accounts did not make 
him a proper party to a bill by L. for an account ; 
<3) the bill must be dismissed against both A. B. 
—Lockwood v. Abdy (1845), 1 4 Sim. 437 ; 5 L. T. 
O. 8. 122 ; 9 Jur. 207 ; 00 E. B. 428. 
li For full aims., see (Jontkact, 

959 . ^ ,] — trustee of a charity managed 

its affairs by an agent who received the income & 
had the title deeds in his possession. The agent 
was made a party to an information for an account 
A a scheme. On demurrer : — Held : he was not a 
proper party. — A.-G. v. Citrsterfikld (Eakl) 
(1854), 18 Beav. 590 : 23 L. T. O. S. 153 ; 18 Jur. 
<180 ; 2 W. B. 499 ; 52 E. B. 234. 

Annotations: — Apld. Maw r. Poarsou (1860), 28 Bcav. 196. 
Refd. Brown i\ Wales (1872), 27 L. T. 410. 

960. ,] — To a bill against a trustee his solr. 

alleging that trust moneys had been imjuopcrly 
paid to the solr. for costs, a demurrer of the solr. 
was allowed, he being a mere agent, the matter 
complained of being one merely of account as 
between the trustee & ccMiii que trust, — Maw v, 
Pearson (1800), 28 Beav. 190 ; 54 E. B. 340. 

Annotations : — Distd. Hardy v. Caluy (1861), 33 Beav. 365. 
Expld. Cowper V. Stoncham (1893), 68 L. T. 18 . Retd. 
He Spenoer, Spenrer v. Hart (1881), 51 L. J. Ch. 271, C. A. 
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961. Sub-agent liable on bill drawn by him 
payable to principal.]— A. employed B. to sell goods 
for him ; 0., as B.’s broker, procured a purchaser & 
drew a bill for the amount, payable to A. , which was 
accepted by the purchaser, but dishonoured : — • 
Held : C. was liable to A. as drawer of the bill, — Le 
Fevre V. Lloyd (1814), 5 Taunt. 749 ; 1 Marsh. 
318; 128 E. B. 880. 

.^n^oftons Apld. Higgins v. Senior (1841), 11 L. J. Ex. 

99. Distd. Castriquo v. Buttigieg (1855), 10 Moo. P. C. C 

962. Effect of payment by sub-agent to agent as 
apparent principal.] — A person employed by ship- 
owners, as their agent, effected a policy of insur- 
ance, & represented himself as princij>al to the 
brokers who caused sucli insurance to be effected : 
— Held : if the brokers received the amount of the 

1 loss from the underwriters & paid it over to the 
I agent, they were not liable to the owners, in an 
I action for money ha d& received, although partof 
the money was ])aid to the agent after they were 
informed of his having acted in that capacity. — 
Bell?>. Jutting (1817), 1 Moore, C. V. 155. 


Sub-sect. 2. — Sim-AOKNT’s Rights against 
Principal. 

963. Charges for labour & material.]— M. being 
called abroad, req^uested G. to act for him in 
re^tion to the building of a house at. W. Under 
this authority G., by an instiaiment under hand, 
appointed V. surve^yor of the iniendt^d build- 
ings with i>ower to make contracts for work and 
materials. V. in pursuance of this power on 
behalf of M. contraett^d with workmen for the 
mason work, & on this work these workmen duly 
entert^d : — Held : the contract was binding on 
M. — Marlborough (Duke) v, Strong (1721), 1 
I Bro. Pari. Ca.s. 175; IE. B. • 

For full anus., sec Building (V>ntr\ctk, Knuinkkhh & 

I Ai«’iiiTK<'’rs, 

964*. Remuneration.} — A. being commissioned 
by deft, to purchase & ship wheat for him, em- 
ployed pltf. to bring it down to the coast & to pay 
shipping charges, etc., but failed to pay him. 
Pltf. claimed the amount from deft., who had 
not at that time paid to A. any part of the sum 
due : — Held : pltf. must sue the person who 
actually employed him, not deft, — Cull v. Back- 
house (1793), 0 Taunt. 149 ; 128 E. B. 990. 


PART VI. SECT. 3, SUB-SECT. 2. 

964 i. Uemuneraiion — Commission .] — 
In an action by pltfs. claiming com- 
mission on a sale of defts.' property 
effected by pltfs., & in respect of which 
«ale they alleged they had been em- 
ployed as agents by defts. : — Held : 
there was no cvidcnoo flt to bo sub- 
inlttcd to a jury of such employment, 
the evidonoo sh()^ving only the employ- 
ment of iiltfs. by another agent of defts. 
on the terras that pltfs. were to receive 
from that other agent one-half the com- 
mission which he received from defts. — 
Young r. Tibbits (1912), 14 C. L. R. 
114.— AUS. 

964 ii. Pltfs., estate 

ag<'nts, brought about a sale of deft.’s 
land, having introduced the purchaser 
to deft.’s brother, who had “listed” 
<loft. 6 land with pltfs., & who was 
authorised by deft, as Ids agent for sale 
of the land : — Held : pltfs. not entitled 
to oonuoission or romiineration, as the 
brother had no authority to employ an 
agent, & deft, had not ratified his 
brother’s act. SemUe: pltfs. should 


have sued the brother. — W emtawav v. 

(1912), 21 W. L. 11. 582.---CAN. 

964 iii. .1 — An insurance 

(io. wis in ooirso of organisation, & 
O., signing as general manager, engaged 
pltf. to Hulioit Hubscriptious, for which 
service ho was to receive a salary 
& coiumission. There was no evi- 
dence that U. had any authority, & 
the act was not ratified, no co. of the 
nam(5 ever becoming incorporated. 
Afterwards there was an amalgamation 
under another name, & at a meeting 
of the provisional directors O. was 
authorised to make arrangements with 
agents” out of his own eomponsatlon.” 
O., signing as general manager, made 
another arrangement with pltf. for 
services, & from oorrcBpondcnoo it was 
Clear that pltf. looked to O. for paymemt. 
In an action against the co. for ro- 
raimeration & commission : — Held : pltf. 
had failed to establish any liability 
against the 00 ., as any agreement he 
made for remuneration wiiis made with 
O. alone, who was not authorised to 
make the agreements upon which pltf. 
relied. — B rown v. Security Life 


iNSUHANUE Og. OF CANADA (1911), 20 
O. VV. 11. 68 ; 3 0. W. N. 85.— CAN. 

964 iv. Primijxil not bound 

by agreement betumn af/eni itt sub-agent. \ 
— Defts. arranged witli their solr. the 
price & terms on which they were 
willing to sell their land. A purchaser 
was found by pltf., who was never 
employed by defts., & their solr. had no 
authority to apixiint another person 
as agent. The solr. promised to jiro- 
jiare a contract 8c send it to df'fts,, but 
did not mention that pltf. was inter- 
vening, & nothing was said alxmt com- 
mission. Defts. admitted that they 
wore willing to pay a commission to the 
solr. Dofts. know nothing of pltf. & had 
no reason to iKdicjvo that he had any- 
thing to do Bdth the transaction. Th(3 
solr, prepared the offer & acceptance in 
a form in which were inserted the name 
of pltf. as (lefts.’ agent & the promise 
to pay commission. The form was 
signed by the intending purchaser & 
defts. Lefts., when signing it, did not 
read the dociummt & had no knowledge 
of the introduction of pltf.’s name in 
It : — Held : dofts. not liable. Carlisle 
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SecU 3 . — PosiOon of sub-cigeni: Sub^sccts. 2 3. 

Sect 4,] 

965. .] — Attorneys to absent proprietors of 

estates in Jamaica being entitled to only 0 per 
cent, commission as remuneration for perform- 
ance of all duties of their office, including that 
of factorage, persons appointed by them to be 
factors cannot recover either the amount of the 
supplies furnished to the estates, or of their 
commission upon them, from the proprietors, 
but must look to the attorneys for payment. — 
Pennant v. Simpson (1831), 1 Knapp, 399 ; 12 

E. R. 371. 

Annotation : — Consd. Stoolo r. Murphy (1841), 3 Moo, 

P. C. 0. 445. 

966. .] — If A. employs B. to procure him a 

loan on the usual terms, & B. employs C., who 
obtains it on other & different terms, A. will not bo 
liable to C. either for commission or for remunera- 
tion unless he ratifies these terms & recognises C.’s 
employment, — Mason v. Clifton (Bart.) (1803), 3 

F. & F. 899. 

967. Charges.] — A. employed B. to convey goods 
to the Continent. B., without A.*s knowledge, 
employed C. to transact the business, & the goods 
were shipped by C. & landed on the Continent by 
C.’s agents: — Held : (1) there was no privity be- 
tween A. & C. ; (2) C. was not entitled to recover 
his charges or those of his agents from A. though A. 
had not paid the amount to B. — Sciimaling v. 
Tomlinson (1815), 1 Marsh. 500; 0 Taunt. 147 ; 
128 E. K. 989. 

Annoiali&n : — Retd. Moyoratcln v. Eastern Agency Co. 

(1885), 1 T. L. R. 695. 

968. Indemnity.] — A merchant consigned coun- 
terfeit jewels of the value of £168 15s. to his factor 
to sell ; the factor procured an agent to dispose of 
them, representing them to be good & of the value 
of £810, & received from him the proceeds of sale. 
The purchaser, afterwards discovering that the 
jewels wore counterfeit, arrested the agent, & reco- 
vered back the f)urchase-money : — Held : an action 
would not lie by the agent against the merchant, 
although the agent was ignorant of the fraud when 
he made the sale, especially if the jury did not find 
that the merchant directed the factor to employ the 
agent, or ordered him to conceal the fact of the 
jewels being counterfeit. 

The factor was authorised by deft, to sell the 
jewels, & he cannot authorise another ; that which 
pltf. did was without warrant from deft. (Mon- 
tague, J.). — Southern v. How (1610-18), J. Bridg. 
125 ; Cro. Jac. 468 ; Poph. 143 ; 123 E. R. 1248. 
Annoiaiiona: — Ezpld. Hall v. Barrows (1863), 8 L. T, 227. 

Reid. Blanchard v. Hill (1742), 2 Atk. 484 ; Grylls v. 

Davies (1831), 2 B. & Ad. 114 ; Crawflhay v, Thompson 

(1842), 6 Scott, N. R. 662 ; Burgess v. Burgess (1853), 3 

Do G. M. & G. 890 ; Hirst v, Denham (1872), L. R. 14 

Eq. 542. 

969. .} — Deft., a merchant at H., was for 

several years in the habit of instructing his bankers 
there to procure their London bankers to accept 
bills drawn upon them by foreign correspondents of 
deft., & the London bankers were in tne habit of 
accepting the bUls as advised. At the time of the 
acceptance the bankers at H. debited deft. & 


credited their London bankers with the amounts 
For this business deft, paid his bankers at H. one* 

S 'cr per cent, commission on the amounts 
paid their London bankers a fixed sum of 
per annum for their general London business^ 
& were charged nothing extra in respect of these 
acceptances. Deft., except on one occasion, 
when he wrote to the London bankers, requesting 
them, in event of a draft being presented for 
acceptance, to hold it over for a day or two till 
they received instructions from the bankers at H., 
never communicated with them except as above* 
Interest was charged to deft, by the bankers at 
H. from the day when the biUs became due. The 
London bankers marked aU the bills directed to 
them under the circumstances above as “on 
account** of deft. The bankers at H. having 
become bkpt., the London bankers paid the 
amount of several biUs accepted as above which 
became due subsequent to the bkpey. In an 
action by the assignees of the bankers at H. upon 
a special case: — Held: (1) the assignees entitled 
to recover the amount so paid against deft., as the 
credit was given to him by the bankers at II. & not 
by the London bankers ; (2 ) there was no evidence 
of any privity between deft. ^ the London 
bankers. — Barkworth v. Ellerman (1861), 6 H. 
& N. 605 ; 7 Jur. N. S. 829 ; 9 W. R. 377 ; 158 
E. R. 250, Ex. Ch. 

970. For freight & expenses.] — Where pltfs* 

consigned goods to their factors, who, not having 
funds to pay the freight & duties, agreed with defts. 
that they should take charge of the consignment, 
pay the freight & duties sell the goods, & havo 
half the usual commission on such sale, & defts. 
paid the freight & duties, & received the goods, 
after which the factors became bkpt., having beforo 
informed defts. that the goods were pltfs.*, but defts. 
notwithstanding sold the goods : — Held : on trover 
by pltfs., defts. had not a right to retain for the 
freight ^ duties after deducting the balance due 
from factors to pltfs. at the time of bkpey, — Solly 
t;. Rathbone (1814), 2 M. A S. 298 ; 105 E. R. 392. 

Annotation: — Distd. Bailey v. Culvorwell (1828), 8 B. & 0. 
448. 

971, l,ost by breach of duty.] — Deft, in- 

structed II., who in turn instructed pltf., to buy 
2,000 tons i>ig iron at one month. There being no 
market for “ month *’ iron, pltf. made a price for 
month iron & covered himself by buying “ cash ” 
iron; — Held: (1) deft.*s mandate had not been 
performed ; (2 ) he was entitled to refuse acceptance. 
— Service r. Bain (1892), 9 T. L. R. 95, C. A. 
Lien.] — See Part VIII., Sect. 3, Sub-sect. 4:, post. 
Right to set off against principal sums due from 
agent.] — See Part IX., Sect. 3, Sub-sect. 2, E, poet. 


Sub-sect. 3. — As regards Third Parties. 

972. Notice to quit — Given by sub-agent.] — ^A 

notice to quit given by an agent of an agent is not 
sufficient without a recognition by the principal. — 
Doe d. Rhodes v, Robinson, No. 1078, post. 
Annotation: — Distd. Doe d. Lyst«r v. Goldwin (1841), 1 
Gal. &, Dav. 463. 


dt (JumberUmd Banking Co. v. Bragg, 
119111 1 K. B. 489; Lewis v. Clay 
0897), 67 L. J. Q. B. 224, folld.— 
Rose v. Mahoney (1915), 34 O. L. R. 
238 ; 8 O. W. N. 647 ; 24 D. L. R. 326. 
—CAN. 


q. On dismissal.] — Dofla, a corpn., 
by the direotorB appointed under tlielr 
corporate seal an attorney with general 
powers to do evenrthlng neoossary as 
folly as they might do if present. The 
attorney appointed pltf. sa a sub-a^nt 
for a year, & this was renewed nrom 
time to time, but eventually pltf. was 
summarily dismissed &; brought an 


action for wrongful dismissal : — Held : 
(1) it was within the authority of the 
directors’ attorney to appoint pltf. for 
a year, & pltf. was entitled to roly on 
such authority when he entered into 
tho engagement ; (2) pltf. was entitled 
to judgment. — ^howarth v. Singer 
Manufacturing Co. (1883), 8 A. R. 
264.— CAN. 

r. Bub-agent appointed vHih prin- 
cipaVs approval — Set-off between agent 
iX? svb-agent .] — ^An agent appointed to 
seU goods, with knowledge of his prin- 
oipel, appointed a eub-agent, who 
aooounted to him : — Held : no privity 


of oontraot was established between 
tho principal the sub-agent, & the 
latter was entitled, in his acoount with 
the agent, to set oft against sales of the 
principal’s goods sums due to him from 
the agent. New Zealand db Australian 
Land Co. v. Watson (1881), 7 Q. B. D. 
374, foUd. — Fowler v. Wilkin (1885), 
L. R. 4 C. A. 10.— N.Z. 

PART VI. SECT. 8, SUB-SECT. 3. 

■. Sub-agent appointed wUh prin- 
cipal's approval — Tori committed by 
sub-agent .] — A sub-agent may render 
the itodpa) liable If the oiroimistatioes 
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978. Notice of act of banlcruptcy — ^Notice to sub- i 
agent.] — ^Notice to a solr.*s managing clerk of an | 
act of bkpcy. is not notice to the solr.*s client. 

M. retf^ed a solr. to purchase for him the busi- 
ness of a debtor who had committed an act of 
bkpcy., but against whom at the time no receiving 
order had been made. The solr.*s managing clerk, 
who partially negotiated the purchase, had at the 
time notice of the act ; — Held : (1 ) even if the clerk 
had such notice, in the circumstances, it was not 
notice to the lay client ; (2) the purchase was not 
invalid. — Re Ashton, p. McGowan (1891), 
(54 L. T. 28 ; 39 W. R. 320 ; 7 T. L. R. 207 ; 

8 Morr, 72. 

974. Notice to sub-agent where agent absent.] — 

In the absence of evidence to the contrary, the ct. 
will infer that a clerk in the registered office of a 
CO. is, during business hours, & whilst the secre- 
tary is absent, so far in charge of the office that 
he has authority to receive a notice so as to make 
it a communication to the co. — Re Brewery 
Assets Cobpn, Truman’s Case, [1894] 3 Oh. 272 ; 
03 L. J. Ch. 635 ; 71L.T.32S; 43W.R. 73; 35 
Sol. Jo. 682 ; 1 Mans. 359 ; 8 R. 508. 

975. Agent’s liability for negUgence of em- 
ployees.] — No action lies against a steward, 
manager, or agent, for damage done by the negli- 
gence of those employed by him in the service of 
his principal, but the principal or those actually 
employed are alone liable. — Stone v. Cartwright 
(1795), 6 Term Rep. 411 ; 101 E. R. 622. 

Annotationa : — Apld. Bush v. Steinman (1799), 1 Bos. & P. 

404. Consd. £ Distd. Wilson v. Polo (1821), 6 Mooro, 

C. P. 47. Consd. Laugher v. Pointer (1826), 5 B. & 0. 

.^47. Befd. Bennett v. Bayes (1860), 5 H. & N. 391 ; 

Weir u. Bennett (1877), 3 Ex. D. 32 ; Weir v. Barnett & 

Bell (1878), 38 L. T. 029, 0. A. 


Sect. 4.-~EFFECT OF DEUEXIATION ON RE- 
LATION BETWEEN PRINCIPAL AND AGENT. 

976. Responsibility of agent — Funds received by 
sub-agent.] — Where a person employed to receive 
money for another employs a third person to re- 


ceive it for him, proof of the money having come to 
the hands of such third person is sufficient to charge 
the person who employed him with the receipt. — 
Matthews v. Haydon (1796), 2 Esp. 609. 

977. .] — M. employed R. & Co., 

bankers in Edinburgh, to obtain for him payment 
of a bill drawn on a person resident in Calcutta. R. 
& Co. accepted the employment & wrote promising, 
to credit him with the money when received. R. & 
Co. transmitted the bill in tlie usual course of busi- 
ness to C. & Co., of London, & by thein it was for- 
warded to India, where it was duly paid. R. & Co. 
wrote to M. announcing the fact of its payment, but 
never credited him in their books with the amount. 
The house in India failed: — Held: (1) R. & Co., 
were M.’s agents to obtain payment of the bill, & 
payment having been actually made, became ipeo 
facto liable to him for the amount received; (2)* 
he could not be called on to suffer any loss occa- 
sioned by the conduct of their sub-agents, as 
between whom himself no ])rivity existed. — 
Mackersy V. Ramsays, Bonars & Co. (1843), 9 Cl. 
& Fin. 818 ; 8 E. R. 628. 

Annotations : — Consd. I’rince t». Oriental Bank Corpn. (1878), 
3 App. Coti. 32 .S, 1\ O. Refd. Beatie v. Carmiohael (1857), 
29 L. T. O. S. 228 ; Moycrsteln v. Eautern Agency Co. 
(1885), 1 T. L. R. 595. Mentd. Went Ham Union 
Grdns. v. St. Matthew, Bethnal Green, Churchward enn & 
Overseers, [1896] A. C. 477. 

978. .] — A. having recovered in an 

action judgment against B. for £45 5«., B. was 
taken in execution on a ca, 8a., & paid the £45 5s. 
to the sheriff, who let him out of custody. The 
attorney employed to issue execution authorised 
his clerk, to receive the money so paid t^o the sheriff; 
the sheriff paid F. £20 of the £45 5,9. on F. promising 
to bring the attorney’s receipt for the money, 
whereupon F. was to receive the remaining £25 5s. 
F. disappeared with the £20. A. brought an action 
against the sheriff for the escape ; the sheriff paid 
£25 58, into ct. ; & A. replied, damages ultra : — 
Held: on this issue deft, was entitled to the 
verdict. ^ 

The attorney is responsible ; & it must in most 
cases be a matter of utter indifference whether the 


of tho case are such that the principal 

the agent must be deemed to have 
intended & agreed that tho latter 
8hould, or might, appoint a substitute 
for tho purpose of discharging in his 
stead, & on behalf of tho former, duties 
includimf or involring tho making of 
representations for the purpose of 
carrying out tho business of tho prin- 
cipal. 

A principal liaving Intrusted an 
agent with tho conduct of his business 
is responsible for whatever wrong tho 
agent commits in the course of the 
employment. Barwick v. English Joint 
^Stock Bank, L. R. 2 Kxch. 265 ; Ltoyd 
V. Grace, [19121 A. C. 716 ; De Buasche 
V. Alt, 8 Ch. D. 310 ; Powell v. Jvnes, 
11905] 1 K. B. 11. cited.— Kiudonan 
V. Thompson (1915), 30 w. L. K. 626 ; 
21 U. L. R. 181 ; 7 W. W. R. 1299.— 
CAN. 


PART VI. SECT. 4. 

976 i. ResponsibUity of agent — Ap’ 
fMinlfHeiit of svb-agerU apftromi by prin- 
cipal ,] — Where the intention of the 
parties, as shown by the terms of an 
agreement made between principal 8c 
agent, was that all the pecuniary 
liabilities originally imposed upon the 
agent were to be transferred to a sub- 
agent, 8c such sub-agent, with the know- 
ledge & consent of the principal 8c in 
the tenns of tho agreement approved 
by him, aooepted financial rosponsi- 
bUity :—Hdd : the liability of the agent 
to account to the prinoiped came to an 
end. — S. A. Joseph 8c Richard, Ltd. 
V, Lindlet (1906), 3 C. L. R. 280, — 
AUS. 


976 ii. Fraud of sub-agent.] — 

A., oolleotor of customs, gave a bond 
to account for 8c pay over all moneys 
which should oomo into his hands, etc. 
He received written instructions that 
all entries were to bo made by him, all 
permits were to be granted & signed 
only by him, 8c payment of all duties 
to bo made to him, except In certain 
oiremnstanowj : — Held : having iht- 
mitted the deputy collector to assume 
& ptTform duties intrusted to him 
alone, ho was responsible under his 
bond for defalcations of the d<5pnty. — 
II. V. Stanton (1852), 2 C. P. 18. — 
CAN. 

976 lii. Failure of broker.] — H. 

employed Q. 8c Co. to dlsiKJse of his 
flour, & G. & Co. employed brokers 
who received tho proceeds of sales of 
H.’s flour. The brokers having failed : 
—Ildd: although G. 8c Co. were not 
factors with a del credere commission, 
they wore liable for a loss occasioned 
by such fatlure. — Goodruham v. Hyde 
(1857), 6 C. P. 341.— CAN. 

976 iv. Negligence of notary.] — 

Upon a contract ^^dth a co. to carry 8c 
present promissory notes for payment, 
where the co. delivered them to a no- 
t^, who failed to notify the indorser of 
non-paiTnent : — Heid : the oo. were not 
liable. — ^MoQuarrie v. Fargo (1871), 21 
C. P. 478.— CAN. 

976 V. Bankruptcy of aub-ageni.] 

— On counter-appeals from the Judgment 
of the ct. below, condemning deft, to 
account under an agreement by which 
pltf . advanced money to build a ship to ^ 
reimbursed out of tho proceeds of the sale 


of the ship, widch ho, pltf., was autho- 
rised to send to Ids friends in Liverpool 
or London, 8c for this purpose to appoint 
8c substitute attorneys & agents : — Held : 
deft, was not liable by reason of the 
bkpcy. of tho substitutes for moneys due 
from them, & the principal should bear 
the loss, inasmuch os, in the circum- 
stances, the substitutes were bis owui 
attorneys & agents, there being no 
ovidonco that the agent was not justified 
in appointing ( he sub-agent. — S ymks v. 
Lamphon (1854), 6 L. C. 11. 17, Q. B. 
—CAN. 

976 vi. Where no necessity for 

delegaiUm.] — ^Pltf. purchased a farm 
from B. for £2,000 & employed deft., 
who occasionally acted as ooimtry 
agent, to do wiiat was necessary to 
obtain transfer. The terms of the sale 
were that instalments of £1,000 8c £600 
should be paid before transfer, & deft.. 
In the i)erformanoo of his agency, trans- 
mitted to the seller's agent the amounts 
of the instalments thus payable. 
Sulwequontly deft, employed his Cape 
, Town attorneys to obtain cortain- 
I papers required to pass transfer, but 
owing to absence of a dork there was 
some months' delay. In tho meantime 
tho seller surrendered his estate 8c pltf. 
lost tho greater part of the money he 
had paid : — Held: there was an im- 
roasonable delay in passing transfer, 
8c as there was no necessity for employ- 
ing the Cape Town attorneys to obtain 
the papers, or proof of custom ta 
justify deft, in not doing the work 
himself, he was liable for the lose sus- 
tained by pltf. by reason of the delay. — 
Kennedy v, Loynbs, No. 943 1., ante. — 
S.AF. 



S96 Agency. 


^ect 4. — Effect of delegation on relation between 
princip al agent Part VII, Sects, 1 2. ] 

thing is done by his own hand or by that of a clerk 
<Erle, C.J.)* — Hemming v. Hale, No. 936, ante, 

979. ,] — An agent is liable to his 

principal for money received by the sub-agent 
though the employment of the sub-agent is known 
to the principal. — Skinner & Co. v. Weguelin, 
Eddowes & Co. (1882), Cab. & El. 12. 

930. ,] — Where the secretary of an 

unincorporated building society was sought to be 
made liable for money misappropriated by his 
private clerk, & it appeared that the directors had 
at ditferent times in the presence of the secretary 
handed cheques to the private clerk with the con- 
currence of the secretary : — Held : the knowledge 
of A to some extent the implied direction on the 
part of the secretary had the same effect as if the 
-cheques liad been handed directly to him, & he was 
liable to make good the money misapj)ropriated. — 
Re Mutual Aid Permanent Benefit Builuing 
Society, Exp. James (1883), 49 L. T. 530; 48 
J. P. 54. 

981. Trover.] — ^A. intrusted B. with 

goods to sell in India, agreeing to take back from 
B. what ho should not be able to sell, & allowing 
liim what ho should obtain beyond a certain price, 
with liberty to sell them for what he could get if 
he could not obtain that price ; B. not being able 
to sell the goods in India himself, left them with 
•an agent to be disposed of by him, directing the 
agent to remit the money to himself in England : — 
Held : A. could not maintain t rover against B. 
for the goods. — ^Bromley v. Cox well (1801), 
H Bob. a P. 438 ; 126 E. R. 1372. 


932, Conversion by sub-agent.] — ^A., a Lon- 
don merchant, employed B. & Co., an agency co. in 
London, to transmit on A.*s behalf the usual ship- 
ping documents in connection with a consignment 
of certain goods by A. shipped at H. for conveyance 
to S., with instructions to B. & Co. to forward them 
to their S. correspondent, there to be sold at the 
best possible price, & the proceeds to be remitted 
to pltf. B. & Co. sent the documents to C. at S., 
with orders to sell, etc. 13. & Co. did not inform A. 
who C. was, C. converted the goods to his own 
use, & A. sued B. & Co. for the price of the goods : — 
Held : ( 1 ) B. 4fc Co. employed C. as their sub-agent ; 
(2 ) there was no privity of contract between A. & C. 
to make 0. liable to A. ; (3) B. & Co. were liable to 
A. by reason of C.’s default. — Mbyerstein v. Eas- 
tern Agency Co., Ltd. (1885), 1 T. L. 11. 595. 

933. Negligence in supervising acts of sub- 

agent.] — A. was appointed by the ct. paid manager 
of an estate. It was part of his duty to pay moneys 
received by him as such manager in a certain 
manner ; & from time to time he remitted to his 
solrs. one moiety of the surplus moneys not required 
for the purpose of carrying on the business that it 
might be paid into ct. The solrs. misappropriated 
the moneys: — Held: (1) A. was justified in em- 
jdoying solrs. for the purpose of the j^a^ment into 
ct., the exigencies of the business justifying him in 
employing skilled sub-agents ; (2 ) negligence on his 
part being established, A. was liable. — Re Mitchell, 
Mitchell v. Mitchell (1884), 54 L. J. Ch. 342 ; 
52 L. T. 178; 1 T. L. R. 153. 

984. Unauthorised delegation involving loss of 
remuneration.] — Beablb v . Dickerson (1885), 1 
T. L. R. C51. 


Part VII.— Ratification. 


Sect. 1.— IN GENERAL. 

EfTcct of ratification, see pp. 418-423, posL 

Ratification by companies of acts ultra vires, see 
€omj\\nies. 

Ratification by companies of acts of company 
promoters, see Companies. 

Ratification of assault, wrongful imprisonment, 
<Jtc., by employees of railways, tramways, etc., 
^ec Master & Servant. 


Sect. 2.— ACTS CAPABLE OF RATIFICATION. 

985. In general.] — The very idea of ratification 
implies the absence of original authority. — 
Richardson v. Oxford, No. 1125, post. 

986. Whole transaction must be ratified.] — 

A contract cannot be ratified in part & repudiated 
in i>art. If ratified, the whole contract must be 
ratified, & the agency accepted cum onere (Lord 
Ellbnborougii, C.J.). — Hovil v. Pack (1805), 
7 East, 104 ; 3 Smith, K. B. 104 ; 103 E. R. 62. 

937, ,] pai’ty to a cause for whose 

benefit, in common with others, the cause has 
been prosecuted, cannot avail himself of the 


PART VII. SECT. 2. 

986 i. In general — Whole tranaaclion 
must be raitfied.] — Pltf. wentt-o B.C. nine 
years before the action, leaving: bis wife 
behind, to whom ho \m)te & oooasionally 
sent money. She procured deft, to in- 
-dorae a note made by her for the price of 
furniture to carrj' on a boarding-house 
(which Bho subsequently carried on 


benefit resulting from the suit discharged of tlie 
expenses of it, although he might have been 
made a party Avithout his authority. — Hall v. 
Laver (1842), 1 Hare, 571 ; 60 E. R. 1158. 

Annotations : — Apld. Burge r. Brutton (184S), 2 Hare, 373. 

Reid. Norton v. Cooper, lie Mon by. Ex p. Bittlebtou 

(1856), 3 Sm. & G. 375. Mentd. M’Gregor v. Derbyshire, 

Staffordshire & Worcestorshire Junction Ky. Co. (1849), 

13 L. T. O. S. 445. 

938. ,] — Wilson v. Poulter, No. 

1097, 2>os(. 

For full unns., see S. C. No. 1097, poH, 

989. .] — Where a contract has been 

entered into by one man as agent for another, the 
person on whose behalf it has been made cannot 
take the benefit of it without bearing its burdens. 

Where the master of a ship entered into a char- 
terparty whereby he was himself to receive the 
freight, <Sii:;in consideration thereof to convey troops 
for the Govt., & to fit the vessel for that purpose, & 
he advanced money out of pocket, & drew bills on 
the owner for the rest of the expenses, to enable the 
ship to earn the freight, whicli contract the owner 
adopted : — H eld : the master, if sued by the owner 
for the freight as money had & received, would 
have had a right at law to deduct the money so 
advanced without pleading a set-off & he had a 
right in equity to be reimbursed out of the freight 


mtge,, was handed over to her. Pltf. 
thereupon sued deft, in trespass & 
trover : — Field : as by the action pltf, 
ratified the conduct of his wife in 
purchasing the furniture, ho should not 
be allowed to repudiate the mtge., 
which formed part of the whole arrange- 
ment. — Halfpenny v. Pennook (1873), 
33 U. C. R, 229.— CAN. 


with pltf.’s knowledge), & executed to 
deft, a chattel mtge. imdor seal in her 
OAvn niuno on the furniture. The rent 
of the house being in ammr, & part of 
the mtge. money overdue, the landlord 
distrained, &; deft, enforced his mtge., 
& pltf.’B wife not dissenting but rather 
assenting, the goods were sold, & the 
lAlanoo, after the payment of rent 8c 
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SO earned, such a case not falling within the rule 
that the master has not in ordinary circumstances 
a lien on the freight for wages & disbursements. — 
Bristowe V. Whitmore (1861), 9 H. L. Cas. 391 ; 
31 L. J . Ch. 467 ; 4 L. T. 622 ; 8 Jur. N. S. 291 ; 
9 W. R. 621 ; 1 Mar. L. C. 95; 11 E. R. 781, 
H. L. 

Annotation 8 Consd. & Apld. The Red Rose (1865). L. R. 

2 A. & E. 80. Polld. The Feroiiia (1868), L. R. 2 A. & E. 

65. Apld. Tooth V. Hallett (1869), 4 Ch. App. 242, L. .)J. 

Consd. & Distd. The Two Ellens (1871), L. R. 3 A. & £. 

346. Reid. The Orienta, il8941 P. 271 ; The El Argen- 

tino (1909), 101 L. T. 80. Mentd. The Sara (1889), 14 

App. Caa. 209, 11. L. 

990. Criminal act — Forgery.] — Barber v. Gin- 
GELL, No. 346, ante. 

For full arms., see S. C. No. 346, ante. 

991. .]~F. forged a power of attorney 

under which stock standing in the names of certain 
trustees, including himself, was sold out & trans- 
ferred to the buyers. The sum produced by the 
sale was carried to a fund belonging jointly to F. 
& his partners. Jlis partners knew of the money 
thus ])roduced being carried to their partnership 
fund, but did not know it was produced by forgery. 
F. was afterwards convicted & executed for another 
forgery. No laches or connivance was attributable 
to the other trustees : — Held : (1) the trustees 
might adopt the transfer, though as against them 
it would not have been binding, & though it 
originated in a forgery ; (2)thepartncr8 0 f F. were 
liable for the proceeds of the sale. — Stone v, 
MARSH,STRACEY&GRAnAM(1827), 6 B. & 0.551 ; 
9 Dow. & Ry. K. B. 643 ; Ry. M. 304 ; 5 Ij. J. 
O.S. K.B. 201; 108 E. R. 554.*; 


Annotations : — Consd. Rc Marsh, J£x p. Bollaiid (1828), 
Mont. & M. 315 ; Re Jones, Kxp. Jones (1835), 3 Deac. & 
Ch. 525 ; Re Elliott, Kx p. Jermyn (1837), 6 L. .1. 
Bey. 41 ; Re Jermyn, fJx p. Elliott (1837), 2 Dmc. 
179. Distd. Bishop V. Jersey, (1854), 22 L. T. O.S. 326; 
Dudley & West Bromwich Banking Co. v. Spittle (1860), 
8 W. R. 351 ; Chowno v. Baylis (1862), 31 Beav. 351. 
Reld.Leo v. Ba^'cs (1856), 18 C. B. 599 ; Admhy. Comrs. 
V. S.S. Amerika, [19171 A. C. 38, II. L. Mentd. Tlie 
IMncess Royal (1870), L. R. 3 A. & E. 41 MidJaud 
Imoc. Co. V. Smith (1881), 6 Q. B. D. 561. 


992. .]— On the .same facts : — Held : 

the adoption of the sale & transfer & receipt of the 
money did not amount to ratification of the 
felonious act of F. — Re Marsh, Exp, Borland 
(1828), Mont. & M. 315. 

Annotations: — Consd. & Apld.^7?c Ex ji. Jermyn 

(1837), 6 L. J. Bey. 41. Consd. Re Jermyn. Ex p. 
Elliott (1837), 2 Deac. 179. 


993 , .] — W. ac(;epted certain bills of 

exchange in the name, but without the authority, 
of his brother J., which bills were dishonoured 
when at maturity. W. was taken up upon another ! 


charge of forgery, & while in custody the holders 
of the above bills of exchange applied to J, 
for payment of them ; — Held : the written acknow- 
ledgment by J. (after the bills had been dis- 
honoured) that ho was responsible for them, 
also that he engaged to pay them in case his 
brother should fail to do so, was not sufficient 
to make him liable upon the bills, no ante- 
cedent authority having been given to W. to 
accept them, & the subsequent acknowledgment 
of liability being made to screen Ida brother from 
a charge of forgery . — Re Latham, Ex p. Edwards 
(1841), 2 Mont. 1). &; De G. 241 ; 10 L. J . Bey. 62 ; 

5 Jur. 706. 

994 , ,] — A forged instrument cannot. 

be ratified by the person whose name is forged, & 
he cannot adopt it so as to make himself liable 
thereon. 

J. owed pltf. £20, & sent to him a promissory 
note for that amount, which purported to hoar, & 
was believed by ptlf. to boar, the signatures of J. 
eSc deft., J.’s brother-in-law. Before the note be- 
came due, pltf. met deft. & mentioned the note to« 
him. He denied the signature to be his, tS: pltf. said 
it must be a forgery of J.’a, & he would consult 
a lawyer with the view of taking criminal proce(‘d- 
iugs against him. Deft, begged pltf. not to do so, 

6 said he would rat her pay the money. Pit f . said 
he must have it in writing ; & if deft, would sign a 
memorandum, he would take it. Deft, signed a 
document admitting himself to be respO}jsiblo to 
jdtf. for the amount of the note ; — AIartin, 
B.,diss.) : (1) the foregoing document was no rati- 
fication of the forged promissory note', but an 
agreement on the part of deft, to treat the note as 
his own & to become liable upon it, in considera- 
tion that pltf. would forbear to prosecute J. ; 

(2) this agreement was against public policy & 
void, as founded upon an illegal consideration ; 

(3) although a voidable act might be ratified by 
matter subsequent, it was otherwise when an act 
was originally & in its inception void ; (4) the 
foregoing document was of no effect as a ratifi- 
cation, as the act done — that is, the forged 
signature to the note — was illegal & void. — 
Brook v. Hook (1871), L. K. 6 Excli. 89; 40 
L. J. Ex. 50 ; 24 L. T, 31 ; 19 W. R. 508. 

Annotations: — Refd. Bolton purtnerf. r. Lojubert (1889), 
41 Cli. D. 295, (J. A.; JoncK v. Meriouelh IVrmaneiit 
Bcmeiit Bldpr. 8oc., [18911 2 Cli. 587; Marsh v. Joseph 
(1896), 06 L. J. Ch. 128 , 0. A. ; Brodio v. Brodie, [19171 
P, 271. 

995. .] — A person who knows tliai a 

bank is relying upon his forged signature to a bill 
cannot lie by & not divulge the fact until ho sees 


990 i. Criminal act—Eoruerv.l—UvAi- 
cHAioTS* Bank of Canada v. Lucas 
(1890), 18 S. C. R. 704.— CAN. 

990 il. Fraud .] — ITincipals arc 

not allowed to benefit by adoptint? the 
fraud of their agents. — Koylash 
Chunder Banerjee V. Kalee Pro- 
SONNO Chowdiiry (1871), 16 W. R. 80. 
— IND. 

990 iii. .1— Applt. having 

deposited $100 in reap, bonk, intrusted 
the deposit receipt for safe custody tti 
R., his agent, who subsequently signed 
applt. ‘s name to it without his autlio- 
rity, & deposited the receipt with resps. 
as security for an advance by respa. to 
himself. The advance not being repaid, 
reaps, charged the amount against the 
deposit. Later R. confessed to reaps, 
that ho had so used the receipt, & 
bogging applt. not to prosecute hiiu, 
gave applt. a mtge. on some proixirty 
in which he had an interest. Two years 
latOT applt. notified the bank of R.’s 
fraud ec demanded payment : — Held : I 


altliough R. hud falsely represenUul 
that he liad an authority wlUeh ho did 
not jK)88(iBH, Ids dealing ^viih tb<3 receipt 
had lK?en ratified by applt., & the fact 
that II. had committed a criminal 
offence did not render his act incapable 
of ratification, there having been no 
undertaking on tho part of cither applt. 
or rosp. to forlHjar to iirosccute. 
McKenzie v. British lAncn Co., 6 
App. Cas. 99 ; Brook v. Hook, L. K. 6 
Exeli. 89, oitefi. — ScoTT v. BANK OF New 
Brunswick (1894). 23 8 . C. R. 277.-CAN. 

a. Bill accepted in agent's own name.] 
— I’ltf. contracted with F. to do tho 
plumt)ing of a house which F. had 
contracted to build for W. M. F. 
having failed to complete his contract, 
pltf. sought to recover the amount due 
to him from W. M., whose wife, M. M., 
was joined as oo-doft., alleging that, 
before he undertook tho work, he saw 
M. M., who was acting for W. M. in his 
absenoe, & that sho agreed to pay him 
tho $200 & keep it out of tho oontract. 
After tho work which pltf. contracted 


to do liud bo(‘ii coiupleted, F. di'cw an 
order on M. M. for tho jimount to which 
pltf, was entitled, wldoli M. M. accepted 
in those tcmiH: “ Accepted byM.M.”: — 
Held : the accoptonco, l)oing one whlcli 
purported to bo binding only upon 
M. M., was incapable of ratification 
by W. M., & (he doctrine of ratification 
wjis inapplicaide. — Chaici v. Matueson 
(1900), 32 N. S. 11. 462.— CAN. 

b. Demand for payment.] — A demand 
of payment of tho amount dm^ under 
Melbourne & Geckmg Corpim. Amend- 
ment Act (No. 178) made on behalf of 
the council by an imauthorised person' 
is sufficient when ratified by proceedings 
by the council based on such demand. — 
Wright v. Geelong Town Council 
(1877), 3 V. L. R. L. 313.— AUS. 

0 . Distress by agent in own name.] 
— A distress made by on agent for the 
benefit of his principal in his own uamo 
instead of his principal’s may bo 
ratified by tho principal. — Grant v. 
McMillan (1861), 10 C. P. 536.— CAN. 
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Agency. 


Sect* 2. — Ada capable of ratification. Sect 3 
that the position of the bank is altered for the 

^rse. Butthei>oisnoprincipleonwhic^hi^^^ 

<nl&nce for two weeks from the time when he first 
toew of the forgery, during which the 
the bank was in no way altered or prejudiced, can 
be held to be an admission or adoption of liability 

^"^The Mmes^’of A. & B. 

drawers & indorsers to B. L. Co. The B. L. Co. s 
Inverness bank discounted it for C., who signed it 
as acceptor. They had no previous dealings with 
A or B. The bill being dishonoured when due, 
notice to that effectwas sent to A. &B., &received 
late on a Saturday, but they did not communicate 
with the bank. On the following Monday,. Apr. 14, 

C broucrht to the B. L. Co. a blank bill with A. Sc 
B/s names as drawers & indorsers, apparently in 
the same handwriting as the previous bill. It was 
agreed to accept it as arenewal of the previous biU, 
but for a less amount, the difference being paid in 
cash by C. Three days before it was due notice 
was sent to A. & B., & again when it was dis- 
honoured, & then through the B.L. Co. s law agent. 

A fortnight after the first notice the B. L. Co. were 

informed for the first time that A. &B. s signatures 

were forgeries, & they declined to pay the amount 
of the bill. A. alleged that he called on C. on 
Atir. 14 about the first bill, & C. admitted that he 
had forged his name, handed him the bill, & 
solemnly assured him that it had been taken up by 
cash ; &, ao assured, he did not think it 

to communicatewiththe bank. He admitted that 

on that day he drank with C. & borrowed fit of him. 
He denied any knowledge of the second biU until he 
received the bank notices. 0. was convicted of the 
forgery. The B. L. Co. charged A. with payment 
of the bill on the ground that he had either autho- 
rised the use of his name or subsequently adopted 
&> accredited the bill, & was estopped from 
liability on the facts proved A. had 

neither authorised nor assented to the use of his 
name, & the circumstances did not rmse any 
estoppel against him.— M’Kenzie v. British 
LinenCo. (1881),<lApp.Cas. 82; 44 L. T. 431 ; 
29 W. B. 477, H. L. 

^nnolaUont.—Beli. Oolonlri Bank Cady. 

Chartered Bank of Australia e. Cajjy 63 L. T 27, 

H. L. ; Ewing c. Dominion Bank, [16041 A. C. 806, R C. 
Mentd. Maokie v. Hoborteon (1884), 9 App. Gas. 303, 
Sr L. • OgUvle V. West Australian Mortgage Agency 
Oorpn., [1896] A. O. 267, P. 0. 

990 , Receipt of stolen goods.] — rnsoners, 

husband & wife, were jointly indicted for receMng 
goods knowing them to have been stolen. The 
jury found both prisoners guilty. Sc that the wife 
received the goods without the control know- 
ledge of. Sc apart from, her husband. Sc that he 
afterwards adopted his wife’s receipt Held ; 
the conviction against the husband could not be 
sustained. — R.v. Dbino (1857), Dears. & B.320 ; 


30 L. T. O. S. 158 ; 21 J. P- 742 ; 3 Jur. N. S. 
1132 ; 0 W. B. 41 ; 7 Cox, 0. 0. 382, 0. 0. R. 

^nnofahVma.— -DiHtd. R. v. Woodward (1W2), 9 Cox, C. C, 
9s!^!a R. Folld. R. V. Pritchard & Pritchard (1913). 

9 Or. App. Rop. 210, C. 0. A. 

997, .] — A wife, in the absence of her 

husband. Sc without his knowledge, received stolen 
goods, & paid money on account of them. The 
thief Sc the husband afterwards met. The latter 
thenlearnt that the goods were stolen. Sc he agreed 
on the price which he was to pay for them. Sc paid 
the balance to the thief: — Held: on these facts 
the husband might be convicted of receiving the 
goods knowing them to be stolen. — R. v. Wood- 
ward (1862), Le. Sc Ca. 122 ; 31 L. J. M. C. 91 ; 
6L.T.680; 26J. P.116; 8 Jur. N. S. 104; 10 
W. R. 298 ; 9 Cox, 0. 0. 95, 0. C. R. 

Annotaiion: — Refd. Brook r. Hook (1871), L. R. 6 Exch. 89. 

998. Insurance without orders by bailee of goods.] 
— Pltf ., a wharfinger, effected a policy of insurance 
against fire on ‘ ‘ goods in trust or on commission, ’ ’ 
intending thereby to cover the goods of customers. 
No charge for insurance was made to customers, 
nor were they informed of the existence of the 
policy. On a fire happening : — Held : pltf. was 
entitled to recover the entire value of the goods of 
customers which had been destroyed, & not merely 
the value of his own lien on them. 

A person intrusted with goods can insure them 
without orders from the owner. Sc even without in- 
forming him that there was such a policy. An 
assurance made without orders may be ratified by 
the owners of the property. Sc then the assurers 
become trustees for them (Lord Campbell, C. J . ). 
— Waters Sc Steel v. Monarch Fire & Life 
Absurance Co. (1856), 5 E. & B. 870 ; 25 L. .T. 
Q. B. 102 ; 26 L. T. O. S. 217 ; 2 Jur. N. S. 375 ; 
4W»R. 245; 119E. R.705. 

Annotations: — FoUd. L. & N. W. Ry. (U v. Glyn (1859), 
1 E. & E. 652. Distd. Seagrave v. Union Marine Inscc. 
(1866), L. R. 1 O. P. 306 ; North British Insoo. v. 
Moffatt (1871 ), L. R. 7 C. P. 25 : Martinoau v. KItcMng 
(1872), 41 L. J. Q. B. 227. Oonsd. Ebsworth e. Alllauec 
Marine Insce. (1873h L. R. 8 C. P. 590. Mentd. South 

... .a R turner T) O r« XT C2 


a<a.uaauv (1873h L. *1.. W vy. x . t/VW. WOU»U. WWUHl 

Australian Insoe. v. Randoll (1869), 6 Moo. P. O. C. N. S. 
341. 

999 . Invalid transaction.] — There can be no rati- 
fication of an invalid transaction where the person 
performing the supposed act of ratification has 
oeen kept, by the conduct of the party in whose 
favour it is made, unaware of the invalidity of 
the first transaction. Sc has not, at the time of the 
supposed ratification, the means of forming an 
independent judgment. — S avbry v. King (1856), 
5 H. L. Caa 627 ; 25 L. J. Ch. 482 ; 27 L. T. O. S. 
145; 2 Jur.N. S. 503 ; 4 W. R. 571 ; 10 E. R. 
1046, H. L. 

Annoiati(ms : — Espld. Hobbyn v, Hobbyn (1889), 60 L. T.. 
499. Refd. AUoard v, Skinner (1887), 36 Ch. D. 146, C. A. 
Mentd. Barnard v. Hunter (1856), 28 L. T. O. S. 152, C. A. ; 
Turner v. Collins (1871). 7 (3h. App. 334, n. ; Pisani v, 
A.-G. for Gibraltar (1874), L. R, 6 P. C. 616 ; Do Witte v. 
Addison (1899). 80 L. T. 207, C. A. ; Moody v. Cox & Hatt 
(1917), 116 L. T. 740. C. A. 


009 i. Invalid transaction.]— in oortata 
leases the lessor was described as the 
Burviving trustee of a will. In that 
oapaoity be, as owner, & not as agent 
for another, demised lands. In which 
he had not at the time of the respective 
demises any equitable or legal estate 
whatever, nor any power enabling him 
to grant leases ; but ho was, os agent. 
In receipt of the rents of the demised 
lands for the persons who were beneft- 
oiaUy interested under the will : — Held : 
these leases, qu& oontraots, could not 
be sustained on the mund of a subse- 
quent ratification of thorn by those 
persons. — B yrne v. Roreb (1869), 
ITr. 3 Eq. 642.— IR. 

999 ij. .] — ^Though a subsequent 

Yatifioation may supply the want of 


authority in an agent at the time of his 
8kOoeptanoe of an offer, it must be shown 
in such case that there was a wntr^t 
purporting to be made by Sc with the 
agent, whioh, if the agent had authority, 
would be a valid binding contract. 

At a meetix^ of a disponsary com- 
mittee, an agreement in writing for the 
purohase by them, as agente for the 
board of guardians, from deft, for £60, 
of a plot of land for a doctor’s residenoe 
& dtopensary, was signed by deft. & 
by the ohainnan on behalf of the oom- 
nfittee. The committee had at the 
time no authority from the board of 
guardians to contract for the purohase 
of land. Deft, subsequently ^thdrew 
his offer. Sc refused to oarry out the 
agreement. After such withdrawal & 
refusal the agreement came before the 


board of guardians, & was approved by 
them. Neither the agreement nor the 
approval was under seal. In a suit 
by the gruardlans for speoifio per- 
formance : — Held: (1) there being 
nothing under the seal of the guardians 
to give effect to the agreement in the 
only way in whioh they oould bind them- 
selves, there was not any contract 
whioh oould be ratified by them* so as 
to make their approval relate back to the 
date of the agreement, Sc thus render the 
withdrawal by deft, inoperative ; (2) the 
guardians were not entitled to choree 
the agreement. Kidderminster Corpn. 
V. Hardwick (1873), L. R. 9 Bxrh. 13; 
Oxford Corpn. v. Crow, [1893] 3 CJh. 636, 
foUd. ; Bolton Partners v. Lambert 
(1889), 41 Ch. D. 295 ; Be Porta- 
gueee Consolidated Copper Mines (1890), 
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1000. Notice of atiaiidonment.]— A mere pledgee 
of a policy on a ship has no implied authority to 
igi ve notice of abandonment on behalf of the assured 
to the underwriters, & a notice, given by the 
pledgee without express authority, does not 
become valid on its subsequent ratification by the 
.assured. — Jardinb t;.LBATHi;BY(1863), 3 B. &;S. 
700 ; 1 New Rep. 394 ; 32 L. J. Q. B. 132 ; 7 L. T. 

9 Jur. N. S. 1036 ; 11 W. R. 432 ; 1 Mar. L. C. 
288 ; 122 E. R. 262. 

Annotation: — Distd. Williams v. North China Insce. (1876), 
35 L. T. 884, 0. A. In Jardinev.Leathley the ratification 
was of acts & not of contracts (Mkllish, L.J.). 


1001. Act done with fraudulent intention of deriv- 
ing personal benefit therefrom.] — Where an agent 
makes a contract purporting to sell goods in 
name of a principal, but with the fraudulent inten- 
tion of selling them on his own account & for his 
own benefit, it is competent jfor 'the principal to 
ratify & take the benefit of the contract as against 
the buyers. 

V. was agent of T . for purposes of entering into & 
rescinding contracts of sale. V. onT.’s behalf sold 
<;ertain goods to M. & H. Subsequently, not pur- 
porting to act as T.*8 agent, he repurchased the 
goods sold, & resold them purporting to act as T.’s 
.agent, but really intending to sell them for his own 
benefit. The buyers, on discovering or suspecting 
he was selling on his own behalf, repudiated the 
contract of sale. After the repudiation T. ratified 
& adopted it : — Held : he could so do, notwith- 
standing V.’s fraud & the buyers* repudiation. — 
Re Tiedemann & Ledermann FrAres, [1899] 2 
Q.B.66; 68L. J.Q.B.862 ; 81L.T. 191. 
Annotation : — Distd. Haiabro v. Burnand, [1903] 2 K.B.399. 


Sect. 3.— WHO CAN RATIFY. 

1002. Person on whose behalf act done.] — ^The 
general rule of common law, borrowed from civil 
law, is that the person in whose name the act was 
•done may, if he thinks fit, afterwards ratif y& adopt 


it (WiLLBS, J. ). — ^Phillips v. Eyre (1870 ), L. R. 6 
Q. B. 1 ; 40 L. J. Q. B. 28 22 L, T. 869, Ex. Ch. 


Annotations : — memd. Harris u. Quine (1869), L. R. 4 Q. B. 
663 ; Bills «. M’Henry (1871). L. R. 6 0. P. 228 ; A.-O 
for Colony of Honer Kong v. Kwok-a-Sing (1873), L. R. 3 
P. 0. 179 ; Rouquette «. Overmann (1875), 33 L. T. 420 : 
The M. Moxham (1875), 1 P. D. 43 ; Mnsgraye v. Pulido 
(1879), 41 L. T. 629, P. 0. ; Batthyany e. Walford (1886). 
33 Ch. D. 624 ; Bath Union v, Berwiok-on-Tweed union, 
[18921 1 Q. B. 731 ; Companhia de Mozambique v, 
British South Africa Co., De Sousa v, British South Africa 
Co,, [1892] 2 Q. B. 358, 0. A. ; British South Africa Co. v. 
Companhia de Mocambique, [1893] A. C. 602, H. L. r 
Fielding v, Thomas, 11896] A. C. 60^ P. C. : Machado v, 
Fontes, [1897] 2 Q. B. 231, C. A. ; Fracis, ‘Times v. Carr 
(1900), 82 L. T. 698, C. A. ; Carr r. Fraois, Times, [1902] 
A. 0. 176 ; R. c. Crewe, Ex p, Sekgome, [1910] 2 K. B. 
576, C. A. ; Rayment v. Rayinont & Stuart, Chapman 
V. Chapman & Bulst, [1910] P. 271 ; Batt v. Metropolitan 
Water Board. [1911] 1 K. B. 845. 


1003. .] — To rebut a plea of tender by a 

subsequent demand & refusal, the subsequent 
demand must be made by a person authorised to 
receive payment. Ratification by the creditor of 
an unauthorised demand is not sufficient. — 
Coles v. Bell (1808), 1 Camp. 478, n. 

1004. S. P. CooRE V. Callaway (1794), 1 Esp. 


For full anns., see Contract. 


1005. .] — A person may ratify an action 

brought in his name but without his knowledge or 
authority by another professing to act as his agent 
and on his behalf. — ^Ancona v. Marks, No. 1160, 
'post 

For full aniiB., see S. 0. No. 1160, voit> 

1006. Act must be done on principal’s 

behalf.] — The rule as to ratification applies only to 
the acts of one who professes to act as agent of a 
person who afterwards ratifies (Parke, J.). — 
Vbre V. Ashby, Rowland & Shaw (1829), 10 
B.&C.288 ; 109E. R.457. 


Annouuions . 

A. C. 240. Mem 


/V. ij. 24U. meuvtt. Battloy v. Lewis (1840), 1 Man. Sc Q. 
155 ; Forester c. Bell (1847), 9 L. T. O. S. 133 : Yorkshire 
Banking CJo. t*. Beatson, Leeds County BanldDe: Co. r, 
Beatson (1879), 4 C. P. D. 204. 


45 Ch. D. 16, distd. — Athy Guardians 
V. Murphy, [1896] 1 I. R. 65. — IR. 

999 iii. .] — A contract entered 

into by an oflOocr of the Crown em- 
powered by stat. to make the contract 
in a prescribed way, although defective 
lu not oonforming to such statutory 
requirements, may bo ratified by the 
Crown. — WooDBURN v. R. (1898), 6 
Ex. C. R. 12 ; revsd. on another iioint, 
59 S. C. R. li2.-~CAN. 

d. Maker altering note without in- 
Aorser's consent.] — ^A., after making a 
promissory note, altered it as to the 
time of pairment without the knowledge 
or consent of the indorser, who pro- 
mised to pay it : — Held : the alteration 
having b^ made without authority 
rendered the note void, 6c no subsequent 

g romise by the indorser to pay could 
ave the effect of ratifying it. — 
Wbstloh V, Brown (1878), 43 U. C. R. 
402.— CAN. 

e. Notice to quit — Subsequent ratiflea- 
iion ineffectual.] — Cairnky v. Fox, 
Q. C. R. 486.~IR. 

f. Purchase of goods at sherifTs 
sale .] — A sheriff or his bailiff may si^ 
for the purchaser the memorandum in 
writing in same manner as an auctioneer 
OP his clerk. The entry of deft.’s agent 
as purchaser Is suffloient, if deft, after- 
wards acknowledge the agent’s autho- 
rity^. — Funtost V. Elmore (1868), 18 
O. P. 274.— CAN. 

^ g. Tortious act .] — ^Mauduoit v. Ross, 
No. 1006 V., post. 

b. Unsigned contract for ^sode of 
land .] — ^The subsequent recognition of 
an unsigned oontraot, in writing, for 
the sale of lands, by the signature of 
his lawfully authorised agent to a 
notice specifying 6c adopting the eon- 


tract, is sulficieut to bind the party 
contraoting to ]>e charged therewith. — 
Norris v. Cooke (1857), 7 I. O. L. R. 
37 (E.) ; S. C. 2 Ir. Jur. N. S. 443 (E.).— 
IR. 

k. Voidable transaction — Deed of gift 
to trustee .] — ^A deed of gift to an agent 
& trustee, voidable in Its origin & un- 
sustainable, may bo validated 6c made 
binding on the grantor by his subse- 
quent deliberate acts done with the 
assistanoe of his l^ral adviser. — De 
Montmorency v. Deverkux (1840), 
2 Dr. & Wal. 410 ; 7 a. & Fin. 188 ; 
West, 64.— IR. 

PART VII. SECT. 3. 

l. Ratification by one agent of invalid 
act of another agent .] — ^A lease was granted 
without authority by an agent to deft. : 
— Held : even supposing the original 
transaction liable to be set aside, ratifi- 
cation by another person with autho- 
rity of tho owner to ratify would 
render the lease valid. — Annund 
Chundbr Bose v. Broughton (1872), 
17 W. R. 301 ; sub nom. Administrator- 
General OF Bengal v. Anundo 
CHUNDBR Bose, 21 W. R. 426.— IND. 

m. Joint agents cannot ratify each 
others octe.l— A. & B., general ai^ts 
of deft, oo., jointly appointed W. as 
general agent of the oo. at L. with 
authority to grant interim roooipts. 
W. employed S. to soUoit applioations, 
but S. had no authority from tho co. to 
Issue interim receipts. S. subsequently 
had a conversation with A. In which he 
told the latter that he was in tho habit 
of issuing Interim receipts, 6c A. agreed 
to his doing so 6c said S. was to be con- 
sidered as W.’s agent. 8. signed an 
interim receipt to cover an insuranoe of 
pltf.'8 property ^hioh was subse- 


quently destroyed by fire. In an action 
to rooovop the amoimt of tho insuranoo 
under the terms of this receipt : — 
Held : there was no evidonoo of ratlfl- 
catiou by the oo., as, even it autho- 
rity to act as agent independently of 
W. had been given by A., such autho- 
rity would not have been valid because 
not given by A. & B. Jointly, they 
being Joint agents of the oo. — Hummers 
V. Commercial Union Insurance Co. 
(1881), 6 8. 0. R. 18.— CAN. 

1002 L Person on whosebehalfactdone.] 
— ^A principal cannot ratify a oontraot 
made by an agent without his authority , 
unless tho agent, at tho time of entorl^ 
into the oontraot, professed to act on 
behalf of a principal.— Crowder v, 
McAlister (1909), 8. R. Q. 203. — 
AUS. 

1006 i. Act must be doneonprin* 

cipaT 8 behalf.] — A. & B. were partners, 
6c A. without the knowledge of B. pur- 
chased goods in his own name, suoh 
goods being subsequently taken into 
stock 6c disposed or for the benefit of 
tho firm : — Held : B. oould not lie mado 
liable on tho contract by ratification, 
as he was no party to tho oontraot 6c 
was not contemplated by A. as his 
principal at the time of tho oontraot. 
Watson V. Swann (1862), 11 0. B. N. 8. 
771 ; Vere v. Ashl^ (1829), 10 B. & O. 
288, foUd. ; Durant v. Roberts, [1900] 
1 Q. B. 629, distd. — Fraser v. Sweet 
(1900), 20 0. L. T. 283 ; 13 Man. L. R. 
147.— CAN. 

1006 il. S, P. Bank op NewZealand 
V. Fleming 1898), 18 L. R. N. Z.— 
N.Z. 

1006 iii. .1 — Deft, received 

from M. through C. a deposit on a pur- 
chaso of property, & gave a reoeipt 
stipulating for completion in ten days. 
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Agency, 


Sect. 3. — Who can ratify* Sect 4 »] 

1007. .]— The question of liability by 

ratification depends upon whether the act was 
originally intended to be done to the use or for the 
benefit of the j)erson who is afterwards said to 
have ratified it. — E astern Counties Ry. Co. 

V. Broom (1851), 0 Exch. 314 ; fi Ry. Can. Cas. 
743; 16 L. T. O. S. 405, 509; 15 Jur. 297 ; 20 
L. J.Ex. 196, Ex. Ch. 

AnnotatimB : — Consd* & Dbtd. GofI v. G. N. Ry. Co. (1861), • 
3 K. & E. 672. Expld. WooUon v. Wrifirht (1862), 1 
H. & C. 664, Ex. Ch. ; Bank of New South Wales v. 
OwBton (1879), 4 Apj). Cas. 270. Reid. Whitfield v. 

S. E. Ry. Co. (1868), B. B. & E. 116 ; Williams v. Smith 

S , 14 C. B. N. S. 696 ; Walker t>. S. E. Ry. Co.. 

V. 8. E. Ry. Co. (1 870), L. R. 6 O. P. 640. Mentd. 
Mersey Docks 8c Harbour Board v. l*enhailow (1^61), 8 
Jur. N. S. 4H6, Ex. Ch. 

1008. .] — ^Marshv. Joseph, No. 1122, 

post. 

For full anns., see S. C. No, 1122, post, 

1009. .] — A contract made by a person 

intending to contract on behalf of a third party, 
but without his authority, cannot bo ratified by 
the third party so as to render him able to sue or 
liable to be sued on the contract where the person 
who made tiie contract did not profess at the time 
of making it to be acting on behalf of a principal. — 
Keighley, Maxsted & Co. v. Durant, [1901J 
A. C. 240 ; 70 L. J. K. B. 602 ; 84 L. T. 777 ; 
17 T. L. R. 527 ; 45 Sol. Jo. 536, II. L. 

AnnotationB:—KM^ Eastern CoustmcUoii Co. v. National 
Trust Co., 11914] A. C. 197, P. C. Reid. Ilambro v, 
Burnand, jl903] 2 K. B. 399 ; Re Rowe, Kxp. Derenburp, 
{19041 2 K. 1). 483. C. A. ; Boston Fruit Co. v. British & 
Foreign Marino Insco., [1 900) A. O. 336 ; RoUanco 
Marino Insco. v. Duder, (1913] 1 K. B. 265, C. A. 

1010. .J — Where a stranger pays a debt 

without authority ,noratificati on i spossiblo uni ess 
the i)ayment professes to be made on behalf of (ho 
debtor (Stiulino,L. J.). — lie Rowe, A’a; p. Deren- 
liURG & Co., L1904]2 K. B. 483; 73L.J.K. B. 
594; 91 L. T. 220 ; 52 W. R. 62S ; 48 8oI. Jo. 
475; 11 Mans. 130, C. A. 

Annotation: — Reid. Jie Koet, [1905] 2 K. B. 666, C. A. 

1011. Distress by equitable owner — Ratifica- 

tion by legal owner.] — ^A distrt^ss for rent upon a 
warrant signed by one who has only an equitable 
interest in the land cannot be rendered valid by a 
ratification subsequently given by the legal owner. 
By a subsequent ratification, the distrainor has an 
authority in him at the time, but only where the 
authority is put forward at the time, & the act is 
manifestly done under it, for the ratification can 
only operate on the act as it is ; it adopts the act as 
actually done by or for the benefit of him for whom 
it is alleged at the time it is so done. If it does 
more, it changes the nature of the act, which he | 
alleges to be done in his own right & for his own i 
benefit, & turns it into an act alleged to be done in ' 


the right of another, since adopted. — C ollier 
Clarke (1845), 6 L. T. O. S. 475. 

1012. Distress ordered by landlord — Ratifi- 

cation by executrix.}— Where a distress was made 
bjr command & in the name of a landlord, but he 
died before the distress was actually made ; — 
Held : the bailiff might make recognisance as 
bailiff of his extrix., who ratified the distress, 
although before probate. — Whitehead v. Taylor 
(1839), 10 Ad. & El. 210 ; 2 Per. & Dav. 367 : 

9 L. J. Q. B. 65 ; 4 Jur. 247 ; 113 E. R. 81. 
Anrwiation: — Distd. Flshmongorfl* Co. v, RobertBon (1843), 

6 Man. & G, 131. 

1013. Insurance on behalf of owner — Ratifi- 

cation by charterers.] — Applts. were chailereis of 
the ship B. The charterparty, which amounted to 
a demise of the ship, was made between C. & Sons, 
“ as agents for the owners,*’ &; applts., provided 
that the owners should pay for insurance on the 
ship. A policy of insurance was effected by insur- 
ance brokers on the instructions of C. & Sons, 
agents of the owners, ‘ ‘ as well in their own name as 
for & in the name & names of all & every other 
person or persons to whom the subject-matter of 
this policy does or may or shall appertain in i)art or 
in all.” The name of applts. was not mentioned 
in the policy, which was a valued policy, &; con- 
tained a collision clause. During the continuance 
of the policy the R. came into collision with another 
ship. Legal proceedings being taken in the cts. of 
the United States of America, the collision was 
found to have been caused by negligence of the 
master & crew of the B., & applts. were compelled 

I to pay damages to the owners of the other ship : — 

I Held: applts. were not entitled t() recover from the 
underwriters the damages so paid by them as 
being a loss covered by the policy, there being no 
evidence that it was effected on tlieir behalf, or 
that they wore within the contemplation of the 
parties at the time it was made. — Boston Fruit 
Co. V. British <te Foreign Marine Insurance 
Co., [1906] A. C. 330; 75 L. .1. K. B. 537; 94 
L. T. 806 ; 54 W. R. 557 ; 22 T. L. R. 571 ; 10 
Asp. M. L. C. 260; 11 Com. Cas. 196, H. L. 

For full aiiiiK., see iNSi r\nck. 

1014. Insurance repudiated by intended as- 

sured —Ratification by different assured.] — An 
insurance broker at Lloyd’s, having an order from 
his principal to effect a reinsurance on goods for 
a voyage at a certain premium, obtained a slip 
from deft., an underwriter, at a premium in excess 
of that authorised. Deft, was not told who the 
principal was. The broker issued a provisional 
cover note, but the principal repudiated the insur- 
ance. The broker, without informing deft., issued 
a fresh cover note, containing deft.’s name as 
underwriter, to pltf., who desired to reinsure an 
interest in the same goods. Deft, si^ed a policy 
in the ordinary Lloyd’s form, bearing the same 


At tlie time both deft. & bolieved I on mttrcB. oxcoutod to pltf. by the 
that M. was purohosinf? for liimself, or adoptive mothere of deft, (who wero 
on behalf of himself 8c others. I^ltf. ! also defts.) subsequent to liis adoption, 
cunsent^od to allow her nmue to be used 1 Idtf. contemded that tho mtges. had 
as pnrolmser, 8c this was handed tn C. become effectual as against deft, by 
a few days after the receipt of tho de- reason of his subsequent conduct, 
posit. The tPunaacAlon was not com- Evidence was given that ho had pro- 
pleted wltliin the ten days, but tho mised his adoptive mothers to redeem 
negotiations were carried on after that 1 tho mtgos., 8c tliat ho had stood by & 
period :—Hdd : C., who was merely a j allowed pltf. to carry out the provi- 
dummy, could not enforce the contract slons of the mtge. deeds to his own 
& had no interest in It. At the date of detriment by paying maintenance to 
the receipt by deft, to C., C. was doft/s adoptive mothers, & by paying 
unaware of tho existence of pltf., & off certain mtgos. which had l)een 
could not bo acting on her behalf, 8c created by them previous to the adop- 
pltf. oould not ratify or take advantage ; tlon of deft. : — HeM : the promise to 
of tho contract. Keighley, Maxsted v. i redeem oould not have the effect of 
Durant, [1901] A. O. 240, folld. — ! ratifloation, for the ratification of tho 
Ecroyd V. Rodoeks (1913), 24 W. L. R. 1 unauthorised contract of an agent can 
318; 11 D. L. R. 626; 23 Man. L. R. | only ]^ effectual when the contract 
633. — CAN. has been made by the agent avowedly 

for or on account of tho principal, & not 
1006 iv. .] — ^Pltf. sued deft. ' when it has been made on account of 


the agent himself. — S uiddeshvar v, 
(1882), I. L. E. G 

Bom. 463.— IND. 

1006 V. Tort.] — A wrongful 

act, in order to bo capable of being 
ratified so as to make the ratifler liable 
for the wrong, must bo done professedly 
for tho use or benefit or by the autho- 
rity of the party who is afterwards said 
to have ratified it.— M auduoit v. Ross 
(1884), 10 V. L. R. L. 264.— AUS. 

1006 vl. Contract unauthorised 

by testator — Ratification by executor .] — 
Where a contract is made for a testator 
by an agent in his lifetime without 
authority, which contract testator 
might have ratified hut has not so 
ratified, bis exors. cannot in law ratify 
suoh contract so as to make it binding 
on the estate of testator^ — BtJNDOORA 
Park Estate Co., Ltd. v. Fisher 
(1894), 20 V. L. R.— AUS. 



Part VII. — ^Eatification. 
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date as the slip ; — Held : (1) as pltf. was not the 
principal of the broker at the time when the broker 
obtained the slip from deft., pltf. could not ratify 
the contract made by the broker ; (2) an action 
against deft, on the policy could not be maintained 
by pltf. — Byas v. Miller (1897), 3 (3om. Cas. 
39« 

1015. Person unascertained at date of act — ^Ad- 
ministrator.] — Goods were sold after the death of an 
intestate, & before grant of letters of administra- 
tion, by one who had been deceased’s agent ; they 
were sold avowedly on account of the estate of 
intestate. In an action for the price of the goods 
brought by the administrator : — Held: the fact of 
the intended principal being unknown at the time 
the person who intended to be the agent was 
immaterial, & pltf. could recover. — Foster v. 
Bates, No. 1134, post. 


Annotations: — Folld. Bodyer v. Arch (1854), 10 Kxoh. 333. 
Apld. Thorne v. Tilbury (1858), 27 L. J. Ex. 407 ; Hill v, 
Curtis (1865), L. R. 1 Eq. 90 ; Baker v. Blakor (1886), 66 
L. T. 723. Consd. Durant v. Roberts & Keighley, 
Maxsted. [19001 1 Q. B. 629, O. A. ; Pryao, [1904] 
P. 301, C. A. Refd. Holland v. King (1848), 6 O. B. 727 ; 
Crossflold r. Such (1853). 1 C. L. R. 668 ; Morgan v. 
Thomas (^1863), 22 L. J. Ex. 152 ; Pemberton v. Chapman 
(1858)^^B. B. & E. 1056. Ex. Ch.; ElUs ». EIUs. [1905] 

For full anns., see S. C. No. 1134, post. 


1016. .] — In order to make the estate of 

a deceased porsonliable for services rendered whilst 
there is no personal representative, it must be 
shown, not only that the services are for the benefit 
of the estate, but that they are rendered under a 
contract with someone who subsequently, by 
obtaining letters of administration, becomes 
authorised to bind the estate, & ratifies the con- 
tract. — He Watson, JEx p. Piullips (1887), 19 
Q.B.D. 234; 66 L. J. Q.%. 619 ; 57 L. T. 215; 
35 W.B.709; 3T.L. R.668, C. A. 

1017. Heir.] — During the life of D., owner in 

foe of land which was let to tenants from year to 
year & week to week, the property was managed by 
deft, as her agent , deft, receiving the rents & paying 
them into a separate earmarked account at his 
own bank. D. having died intestate in 1867, deft, 
continued to receive the rents & pay them into the 
bank exactly as before, not informing the tenants of 
D.’s death, but stating to several persons that ho 
was acting as agent & receiver for the heir, whoever 
he might be. Deft, thus acted till 1880, when, 
more than 12 years after D.’s death, he claimed the 
property on his own account. The assignee of D.’s 
heir having in 1881 brought an action against deft, 
to recover possession of the land <& for an account 
of the rents & profits : — Held : (1) (J^ft.’s acts in 
receiving the rents as agent for the heir, though 
unauthorised, might bo ratified by the true owner, 
& were ratified by pltf. bringing his action within 
a reasonable time after the heir was ascertained ; 
(2) pltf. was entitled to judgment for recovery of 
possession of the land & to an account of the rents 
& profits since D.’s death. — Lybll v. Kennedy, 
Kennedy V. Lyell (1889), 14 App. Cas, 437 ; 59 
L. J. Q. B. 268 ; 62 L. T. 77 ; 38 W. R. 353, H. L. 

Annotations : — Distd. Trevor r. HutohluB (1897), 76 L. T. 1 83. 
Consd. Rold -Newfoundland CJo. v. Anglo-American, Tele- 
graph Co., [1912] A. C. 55^ P. C. Refd. Keighley, Max- 
Bted V. Durant, [1901] A. C, 240 ; Henry v. Ham nond, 
[1913] 2 K. B. 615. 

1018. Person must be reasonably designated.] — A 
contract can only be ratified by the princirml con- 
templated at the time when it was made. He need 
not be named, but there must be such a description 
of him as shall amount to a reasonable designation 
of the person intended to be bound by his contract. 


—Watson v, Swann (1862), 11 C. B. N. S. 756 ; 
31 L. J, 0. P. 210 ; 142 E. R. 993. 

Annotations : — Folld. Byas v. Miller (1897), 3 Com. Cas. 39. 
Consd. Durant v. Roberts m Keighley, Maxsted, [1900] 1 
Q. B. 629, C. A. Apnrvd. Keighley, Maxsted v. Durant, 
[19011 A. 0. 240. Ref a. Browning v, Provinolal Insoe. Co. 
for Canada (1873), L. R. 6 P. C. 263; Ebsworth v. 
Alliance Marine Insoo. (1873), L. R. 8 C. P. 596 ; 
MoCaul o. Strauss (1883), Cab. & El. 106. 

1019. Person must actually exist or be in contem- 
plation of law.] — Ratification can only be by a 
person ascertained at the time of the act done & a 
person inexistence either actually or in contempla- 
tion of law, as in the case of assignees of bkpts. & 
administrators, whosetitlcfor the protect! onof the 
estate vests by relation. Where a contract is 
signed by one who professes to be signing “ as 
agent ” but who has no principal existing at the 
time, & the contract would be altogether inopera- 
tive unless binding upon the person who signed it, 
he is bound thereby ; & a stranger cannot by a 
subsequent ratification relievo him from that 
responsibility. — Kelner (Kelmkr) v. Baxter 
(1866), L. 11, 2 C. P. 174; 36 L. J. C. P. 94; 15 
L. T. 213 ; 12 Jur. N. S. 1016 ; 15 W. R. 278. 

Annotations : — Apld. Soott V. Ebupy (1867 ), L. R. 2 C. P. 255 ; 
Cullen V, O’Meara (1867), 1 S. W. R. 1174; Molhado 
V. Porto Alegre Hy. Co. (1874), L. R. 9 C. P. 503. Diitd. 
Spiller V. Paris Skating Rink Co. (1878), 7 Ch. D. 368. 
Expld. & Distd. lloUman t>. Pulliu (1884), Cab. & El. 254 ; 
lie Northumberland Avenue Hotel Co. (1886), 33 Ch. D. 
16, O. A.; Hume v. Reoord Reign Jubilee Syndicate 
(1889), 80 L. T. 404; Bly th r. Fladgate, Morgan v. Blyth, 
Smith V. Blyth, (18911 1 Ch. 337. Refd. MoCaui v, StrausB 
(1883), Cab. & El. 106 ; lie Patent Ivorv Manufacturing 
Co., Howard v. The Co. (1888), 38 Ch. D. 156 ; Nichols 
V. Regent’s Canal Co. (1894), 71 L. T. 249 ; Thompson 
v.L.O. C.,|1899| 1 Q. B. 840,0. A.; KoJghley, Maxsted r. 
Durant, [1901] A. C. 240 ; Natal Land & Colonisation Co. 
V. Pauline Colliery & Development .Syndloato, [1904 j A. 
120, P. C. ; Hickmvn v. Kent or Romney Marsh Sheep 
Breeders' Assocn., 11915] 1 Ch. 881. Mentd. Huglll r. 
Masker (1889), 68 L. J. Q. B. 171 (\ A, 

fi^ee, further. Companies. 

1020. Members & officers of unincorporated body.] 

. — A contract made professedly on behalf of a 
volunteer corps cannot be ratified by individual 
members or officers of the corps. — Jones v, Hope 
(1880), 3 T. L.B.247, C. A. 

Annotations: — Consd. Overton v. Hewett (1886), 3 T. L. R. 
24C. Distd. Sdinuel r. Whetherby (1907), 08 L. T. 109, 

0. A. 


Sect. 4.— TIME FOR RATinCATION. 

1021 . Acceptance — Contract — Before date fixed for 
beginning of performance.] — A contract must be 
ratified within a reasonable time after acceptance 
by an unauthorised person, & such a contract can- 
not be ratified after the date fixed for performance 
to commence. — Metropolitan Asylums Board 
Managers v, Kingham & Son (1896), 6 T. L. R. 
217. 

1Q22. Offer to buy — After withdrawal of 

offer.] — Anofferof purchase was made by deft, to 
S.,pltfs.’ agent, who was not authorised to make 
any contract for sale. The offer was accepted by 
S. on behalf of pltf s. Deft, withdrew his offer, 
after his withdrawal pltfs. ratified the acceptance 
of the offer by S. In an action by pltfs. for 
specific performance of the contract : — Held : 
(1) the ratification by pltfs. related back to the 
acceptance by S., & the withdrawal by deft, was 
inoperative ; (2 ) pltfs. were entitled to specific 
performance. — Bolton Partners v. Lambert 


PART VII. sect. 4. 

n. Compromise — Repudiation com- 
petent before order passed determining 

J. — VOL. I. 


8uit \ — Any party to a suit ha« the right ! 
to repudiate the action of on agent j 
oompromiBing it without his knowledge i 
& consent, before an order is passed I 


aooepting the compromise as th ; final 
determination of the suit. — M on^ oiuni 
Guha V. Banga Chandka Das (1904)* 
I. L. R. 31 Calc. 357.-— IND. 
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Sect, 4. — Time for ratification, ( 

(1880), 41 Ch. D. 295 ; 68 L. J. Ch. 425 ; 60 L. T. 
687 ; 37 W. R. 434 ; 6 T. L. R. 357, 0. A. 

AnnoiafUms: — ^Folld* Portuffueso Consolidated Copper 

Mines, Er p. Badman, Exp. Bosanqnet (1890), 45 Ch. D. 

1 6, O. A. Distd. Metropolitan Asylmns Board Managors v. 
Kinsrham (1890), 0 T. L. R. 217: Dibblns «. Dibbins, 
[1896] 2 Ch. 348. Apld. He Tiodmano He Lodermann, 
[1809] 2 Q. B. 60. Confd. & Dbtd. Fioxnlufir v. Bank of 
New ISealand, (19001 A, C. 677, P. C. The decirfon 
roferr<?d to {Bolton Partners v. Lambert) presents diffi- 
culties ; & their Lordships reserve their liberty to recon- 
sider it if on some future occasion It should become 
neoessary to do so (Lord Linoley) Expld. ft Distd. He 
Gloueester Municipal Pot., 1900; Ford t>. Newth, 11901] 

1 R. B. 683. Reid. He Hemp Yarn & Cordage Ck)„ 
Hlndley’s Case (1806), 74 L. T. 627, C. A.; Cook v. 
WllUoms (1897), 13 T. L. R. 481. Mentd. Bristol. Cardifl 
& Swansea Aerated Bread Co. v. Maggs (1890), 44 C)li. D. 
G16. 

1023. Contract — Not alter breach of.] — ^Pltfs. sued 
deft, for breach of contract to take a lease of a 
market. The contract was not under the corporate 
seal, nor was it signed by an agent of pltfs. ap- * 

olnted for that purpose under the corporate seal ; 
ut subsequent to the date of the breach a resolu- 
tion recording the letting to deft, was duly entered 
in pltfs.* books & sealed with the corporate seal : — 
Held: the resolution, being after the breach, was 
too late to operate as a ratification. — Kidder- 
minster CoRPN. V. Hardwick (1873), L. R. 9 
Exch. 13 ; 43 L. J. Ex. 9 ; 29 L. T. 611 ; 22 
W. R. 160. 

Annotations : — Distd. Mol bourne Banking Corpn.e. Brougham 
(1878), 4 App. Cas. 166, P. C. Folld. Oxford Corpn. v. 
Crow, [18931 3 Oh. 635. 

1024. After repudlation.]~-~R^ Portugese 

Consolidated Coppim Mines, No. 1148, post. 

For full anna., see S. C. No. 1148, post 

1025. Entry of stranger to avoid fine — Within five 
years.] — ^If the disseisor levy a fine with proclama- 
tions according to 4 Hen. 7, c. 24, ft a stranger 
within 5 years after the proclamations enter in tlie 
rightof thedisseisee,withoutihcprivityorconsent 
of the disseisee : — Held : (1 ) this shall not avoid 
the bar of the fine, unless he assent to it within the 
5 years, for the words of the Act are, “ so that they 
pursue their title, claim or interest by way of 
action, or lawful entry within 5 years,” etc. ; (2) 
that which is done by another without his assent 
is not a pursuing by him according to the intent of 
the Act, for otherwise by such means against the 
will of the disseisee every stranger may avoid such 
a fine, which was not the intent of the Act. — 
Pollard v. Luttrell, Audley v. Pollard 
(1597), Poph. 108; 79 E. R. 1216; sub nom. 
Audley v. pollard, Cro. Eliz. 561. 

Annotations: — Apld. Bird v. Brown (1850), 4 Exch. 786. 
Distd. Lyell v. Kennedy, Kennedy v. Lyell (1889), 14 
App. Gas. 437. Befd. Lyell v. Kennedy U887), 18 Q. B. D. 
796, O. A. ; He Portuguese Consolidated Copper Mines, 
Badman's ft Bosanquet’s Cases (1890), 39 W. B. 25. C. A. : 
Dibblns V. Dibbins, [1896] 2 Ch. 348. 

1026. Exercise of option — Before option expires.] 

— Acceptance by an agent acting without autho- 
rity of an option of purchase, which has to be 
exercised within a limited time, is not made effec- 
tive by the principaPs ratification after the time 
has expired. 

Articles of partnership between two persons 
rovided that, in the event of one of the partners 
ying, the surviving partner should be at uberty to 


purchase the share of thedeceased partner upon his 
giving notice to that effect within 3 months after 
the death. Upon the death of one of the partners, 
notice was given on behalf of the surviving part- 
ner. who was of unsound mind, by his solr., within 
the 3 months, but without any authority so to do. 
Afterwards an order was made under Lunacy Act, 
1890 (c. 5), authorising a notice being given on 
behalf of the surviving partner, ft notice was given, 
but after expiration of the 3 months : — Held : the 
subsequent notice did not ratify the first notice so 
as to make it valid from its date, ft the notice was 
invalid. — Dibbins v. Dibbins, [1896] 2 Ch. 348 ; 
65 L. J. Ch. 724 ; 75 L. T. 137 ; 44 W. R. 595 ; 40 
Sol. Jo. 699. 

Insurance — ^After loss.] — See Insurance. 

1027. Notice to quit.]— A notice to quit given by 
an agent without authority is sufficient if subse- 
quently ratified by his pnncipal. — Goodtitle d. 
King v. Woodward (1820), 3 B. ft Aid. 689 ; 106 
E. R. 813. 

Annotations : — Dbtd. & Distd. Doc d.Mann v. Walters (1830), 

10 B. & C. 626. Dbtd. Cope v, Mooney (1863), 10 L. T. 

854. Befd. Doe d. Lystor v. Goldwin (1841), 1 Gal. ft 

Dav. 463. 

1028. Before expiry of period of notice.] 

— ^A notice to quit given by an agent without 
authority must be ratified before the day on 
which it begins to operate as a notice to quit. A 
ratification after the period named in the notice 
has begun to run is too late. — Doe d. Mann v. 
Walters, No. 436, ante. 

For full amis., see S. C, No. 436, ante. 

1029. .] — Right d. Fisher, Nash ft 

HyrONS V. CUTHELL, No. 1079, post. 

For full anns., see S. C. No. 1079, vo t. 

1030. .] — A notice to quit must be such 

that the tenant may safely act on it at th e time of 
receiving it, ft a notice by an unauthorised agent 
cannot be made good by an adoption of it by the 
principal after the proper time for giving it. — Doe 
d. Lyster V. Goldwin (1841), 2 Q. B. 143 ; 1 
Gal. ft Dav. 463 ; 10 L. J. Q. B. 275 ; 114 E. R. 
67. 

Annotations: — Consd. Doe d. Parsley v. Day (1842), 2 

Q. B. 147. Expld. Jones v, Phipps (1868), 9 B. & S. 

761. Apld. Dibbins v, Dibblns, [1896] 2 Ch. 348. Refd. 

Doe d. Pulker r. Walker (1845), 14 L. J. Q. B. 181. 

1031. Payment — ^Before money returned by cre- 
ditor.] — Where a creditor accepts payment of a 
debt from a stranger without debtor’s autho- 
rity, it is competent to creditor, on discovering 
want of authority ft before any ratification of pay- 
ment by debtor, to undo the payment by returning 
the money to the stranger ; & debtor cannot in 
such case ratify the payment by placing a plea of 
payment on the record in an action brought 
against him for the amount by creditor. 

Deft, being indebted to pltf., S., who had acted 
as his attorney in the matter of pltf. *s claim (the 
amount of which was disputed), but whose autho- 
rity had been countermanded, paid to pltf. £60 in 
discharge of the disputed claim. Pltf. afterwards 
at the request of S., & before any ratification by 
deft. ,repaid to S. the £60, ft sued deft, for the debt. 
Deft, pleaded as to £60 payment, ft relied upon the 
payment made by S. : — Held : ( 1 ) it was compe- 
tent to pltf. ft S., before ratification by deft,, to 
cancel what they had done ; (2 ) the plea of pay- 


1028 i. Contract — Not after breach of.] Held : A. oould not ratify B.*8 contract of an agent to serve a notice to quit be 
— B. Informod a manager of a bank that after broach of the contract & dishonour in any sufficient to make the notioe 
A. requested him to lodge cash to A.’s of the cheques. — Bank of New goo^ Such subsequent recognition 
credit to mcMBt cheques A. had drawn. Zealand v. Fleming (1898), 18 L. R. 1. must at all events be by some act done 
ft. with the consent of the manager, he — ^N.Z. before ejectment. Semble : it should be 

deposited a store warrant Inst^d ; fi^ months before the period limited 

A. 8 cheques were dishonoured. B. 1027 1. Noticeto QuU — Before efectment.] for giving up possession. — ^Keating c. 
then explained what he had done to A., — Qu. : whether a subsequent reoognl- Cleary (1843), 6 I. L. R. 231. — ^IR. 
who was satisfied, ft sued the bank : — tion by the landlord of the authority 



Pabt Vll. — Batification 


408 


ment was not proved. — Walteb v. James (1871 ), 
L. R. 6 Exch. 124 ; 40 L. J. Ex. 104 ; 24 L. T. 188 ; 
19 W. B. 472. 

Annexations: — Distd. Bolton Partners v. Lambert (1889), 

41 Ch. D, 295, O. A. That the acceptance bythe assumed 

agent cannot be treated as going for nothing is apparent 

from the case of Watter v. James (Lindley, L.J.). Befd. 

He Rowe, Ex p, Derenburg, [1904] 2 K. B. 483, 0. A. 

1032. To person pleading set-off—At time ol 

trial.] — It is a good answer to a plea of set-off that 
the amount has been paid by a person professing to 
act as agentfor & on account of pltf., though with- 
out his authority, & that the latter ratified the act 
at the time of the trial. 

The treasurer of a corpn. paid their clerk, deft., 
the amount of his year’s salary, both parties be- 
lieving at the time that the treasurer had the 
authority of the corpn. to make such payment ; 
but the treasurer had no such authority, & the 
corpn. afterwards repudiated the payment &. dis- 
missed deft, from their service. In an action 
against deft, for recovery of certain moneys paid to 
him on account of the corpn. : — Held : the corpn. 
was entitled at the trial to ratify the act of their 
treasurer, & deft, could not set off the amount of 
his salary as due to him from the corpn. — Simpson 
V. Eqgington (1855), 10 Exch. 845 ; 24 L. J. Ex. 
312; 19J. P.776. 

For full anus., see Contract. 

1033. Prosecution for nuisance — After issue but 
before hearing of summons.] — A committee ap- 
pointed by a metropolitan vestry under Metropolis 
Management Act, 1855 (c. 170), s. 58, for the pur- 
pose, inter alia, of executing the Metropolis Man- 
agement Acts, so far as they related to the public 
health of the parish, beinginformed by the sanitary 
inspector that a nuisance existed upon certain pre- 
mises endangering the health of the inhabitants, 
directed the inspector to serve notice upon the 
owner of the premises under the Acts requiring him 
to abate the nuisance, & in default to take pro- 
ceedings. The inspector, in pursuance of such 
direction, served the required notice, &, upon the 
owner failing to comply with it , laid an information 
against him for penalties under the Acts, & a sum- 
mons was issued. After the issue of the summons 
& before the hearing of the information, the vestry 
by resolution approved the acts of the committee 
i n causingthe notice to be served & the information 
to be laid : — Held : the approval of the vestry, 
although given after the service of the notice, & the 
issue of the summons, was sufficient, & the owner 
was liable to be convicted. — Firth v. Staines, 
[1897] 2 Q. B. 70 ; 66 L. J, Q. B. 510 ; 76 L. T. 
496 ; 61 J. P. 462 ; 46 W. R. 575 ; 13 T. L. R. 
394 ; 41 Sol. Jo. 494. 

1034. Removal of master — After termination of 
voyage.] — A., professing to act as agent of B., the 
owner of a vessel, under a power of attorney re- 
moved C., the master, from command during the 
voyage for alleged misconduct. At termination of 
the voyage, the master, who had been permitted to 
remain on board, sued the owner for wages. Qu. : 
whether the act of A. in removing C. from com- 
mand of the vessel could be ratified by B. after 
the voyage was over. — B erwick v. Horsfall, 
No. 298, ante* 

1 035. Stoppage in transitu — Before expiry of tran- 
sit.] — I., a merchant in America, shipped certain 
cargoes of goods to the account of C. & T., mer- 
chants in England, against whom a fiat in bkpey. 
issued on May 8. Immediately on the arrival of 
the cargoes on May 6, 7, & 9, defts. , during the con- 
tinuance of the transit, gave notice to the masters 

assignees of a claim to stop the goods in transit 
on behalf of I. Defts. were not agents of I., nor 
had they received any authority from I. to make 
the stoppage. On May 11 pltfs., the official fis- 


signees of G. & T., demanded from the masters & 
consignees the cargoes then on board the vessels in 
port & undelivered, but delivery of them was re- 
fused. On the same day the masters handed over 
the cargoes to defts., who on May 12 refused to 
deliver them to pltfs., the assignees of 0. & T., on 
demand. On the 13th, H., having received from I. 
a power of attorney, executed on Apr. 28, to stop 
the goods in transit, on the same day adopted & 
confirmed the previous stoppage of defts., Ai I. 
before commencement of the action adopted & 
ratified the acts of defts. & H .: — Held : ( 1 ) there 
could be no valid stoppage in transit after de 
mandof the goods by pltfs. on May 11; (2) the 
ratification by I., after the transit was ended, was 
too late & had not the effect of altering retro- 
spectively the property in the goods, which at 
that time, notwithstanding the act of defts., had 
become vested in pltfs. — Bird v. Brown (1860), 
4 Exch. 786 ; 19 L. J. Ex. 154 ; 14 Jur. 132 ; 154 
E. R. 1433. 


Annotations: — Distd. IIiitelilnKs v. Nunes (1863), 1 Moo. 
P. C. C. N. S. 243. P. (J. ; Williams v. North China Insce. 
(1876), 36 L. T. 884, C. A. ; MoCaul v. Htrauss (1883), 
(-ab. & El. 106 ; Bolton Partners v. Lambert (1889), 41 
("h. D. 295, C. A. ; LyoU v. Kennedy, Kennedy v. Lyell 
(1889), 14 App. Cos. 437, H. L. Apld. Dibblns v. Dibbins, 
[1896] 2 Ch. 348. Distd. Durant v. lloberts & Keighley, 
Maxsted, [1900] 1 Q. B. 629, C. A. ConBd. Keirfdey, 
Maxsted V. Durant, [19011 A. C. 240, H. L. j^Id. 
Simpson v. Kgprington (1855), 10 Exch. 846 ; Berwick v. 
Horsfall (1868). 4 C. B. N. S. 460 ; Jardine v. Leathley, 
(1863), 3 B. & S. 700 ; Ainsworth v. t'reeke (1868), 1 
Hop. & Colt. 141 ; Smart v. Pessol (1874), 30 L. T. 632 ; 
Re Portuguese Omsolidated Copper Mines, Ex p. Badmau, 
Ex V. Bosanqnct (1800), 46 Ch. D. 16, A. Ford v. 
Newth (1901), 70 L. J. K. B. 469 ; He GIouccbUt 
Municipal Petn., 11901] 1 K. B. 683. Mentd. Brook v. 
Hook (1871), L. li. 6 Exch. 89. 


1036. Power received after stoppage.] — R.,a 

merchant resident in Jamaica, on Feb. 29, 1860, 
Ordered from P. & G., merchants at B., in America, 
goods to be shipped to him at K., in .T amaica, at his 
risk & expense. The goods were shipped & sent on 
Mar. 28 following. On Mar. 31, while the 
goods wore on their voyage, a fiat of insolvency 
was issued against R., &; H. was appointed 
official assignee. Previously, however, on Mar. 28, 
P. & G. were advised of the failure of B. 
by a letter from a firm in Jamaica, & on 
Mar. 29 by a letter from R. himself, who, at the 
same time, informed them that he had handed 
the goods to N. (one of resp. firm) as agent for 
P. & G.,for whose firm N. had previously acted 
as agent & transacted business. The letters of 
Mar. 28 & 29 reached P. & G . on Apr. 16, & on that 
day they executed & sent a letter & a power of 
attorney to N. to do & transact on their behalf 
whatever was necessary for their interests in the 
consignment of the goods to R. The power of 
attorney was not received by N. until May 5. Th e 
vessel containing the assignment arrived at K. on 
Apr. 21, & on that day N. demanded on behalf of 
P. & G. obtained possession of the goods, which 
he afterwards disposed of. An action of trover 
having been brought by H., applt., the official as- 
signee of R., against resp. firm of R. & N. for the 
value of the goods, the jury found for pltf. for the 
amount the goods had sold for ; but leave was 
reserved to defts. to set aside the verdict & enter a 
nonsuit, which was afterwards directed, on the 
ground that, as R. had signified to N. his refusal to 
receive the goods before his insolvency, the pro- 
perty in them had reverted to P. & G. , & had never 
passed to pltfs., the official assignees : — Held ; (1 ) 
resp. N., being sufficiently proved to have been 
the agent of P. & G., before R.*s insolvency, the 
possession taken by him of the cargo on Apr. 21 
was an effectual stoppage in transitu on behalf of 
P. &; G. ; (2) the letter & power of attorney sent 
by P. & G., though not received until after the 
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Sect 4 . — Time for ralification. Seels, 5 <fe 6 : Sub- 
aect8 , 1 2.] 

stoppage of the goods, ratified & confirmed the act 
of Is: as P. & G/S agent.— Hutchings v. Nunes 
& Nunes (1863), 1 Moo. P. C. C. N. 

L. T. 125 ; 10 Jur. N. S. 109 ; 15 E. B. 692, P. C. 


he obtained the order.— F itzgerald Sc Green- 
hill r. DrbssleR (1859), 7 C. B. N# S, 374 ; 29 
L. J. C. P. 113 ; 33 L. T. 0. S. 43 ; 6 Jur. N. 8. 
698 ; 141E.B.861. 

Anno(a«o»«.— Mentd. Reader i?. Kingham (1862). 13 0. B. 


0. A. 


SECT. 5.— RATHICATION MUST TAKE PLACE 
AFTER FULL KNOWLEDGE. 

1037. No ratification without knowledge.] — A. 

agreed with B. that he would endeavour to sell a 
picture belonging to B. & that if he did so B. 
should pay him £100. B. died before the 
picture was sold. In an action against B. s 
administratrix :—Hc2d! : the fact that the ad- 
ministratrix, in ignorance of the agreement, 
confirmed the sale of the picture was not an 
adoption by her of the agreement so as to make 
her liable to pay£100.— Campanari(Caotanasi) 
V WOODBURN (1854), 15 C. B. 400; 3 C. L. It. 
140; 24 L. J. C. P. 13; 24 L. T. O. S. 96; 1 
Jur! N S. 17 ; 3 W. R. 59 ; 189 E. R. 480 

1088. .1 — Pltfs., through D. & ( o., brokers, 

sold 682 bags of linseed, at a certain price per 
quarter, to H., & H. afterwards, through same 
brokers, sold the linseed at an increased price to 
deft. The time for deft.’s payment of the i)ur> 
chase-money was to arriv e before the time fixed for 
H.*s payment. Deft, being in want of the linseed 
to complete a contract ho had made, sent one of lus 
clerks to D. A Co. for the delivery order with in- 
structions to follow up the matter & get the order. 
The clerk was taken by D. Co, to pltfs., from 
whom he obtained the order only on his promising 
that deft, would pay rdtfs. for the seed, as nltfs. 
required to be paid before they parted with the 
order On the following day deft, sent a cheque to 
D. Co. for £900 on account of the linseed, which 
bad not been measured at that time, so that the 
l)reciso quantity of it was not then known. Upon 
its being measured it was found that }>ltfs. were 
entitled under their contract with H. to receive 
£971 15.9. iUi. In an action by them against deft, 
to recover the difference between this amount & 
£900, the amount of the cheque : —Held: there was 
no evidence to warrant a jury in finding a ratifica- 
tion by deft, of the contract the clerk had made, it 
notboing proved that the clerk had communic^ed 
to deft.whathad passed betweenhim &pltfs. when 


1039. .] — In an action for money advanced 

Sc goods supplied! or the use of a ship, on an alleged 
contract to repay such money Sc pay for such 
aupplie8,it was contended that though the captain 
was not entitled to borrow money & pledge the 
owners’ credit, yet he having done so, defts. had 
ratified his acts : — H eld : they could so ratify thei u^ 
but to prove such ratification it was necessary to 
show that they acted with knowledge of the cir- 
cumstances. — Gunn v. Roberts (1874), L. R. 9 
C. P. 331. 

Annoiations The Orienta, 11894] P. 271. Mentd. 

Adair v. Young (1879), 12 Ch. D. 13, 0. A. ; The Pontida 
(1884), 9 P. D. 177.0. A. 

1040. .] — It is competent, no doubt, to a 

principal to ratify or adopt the act of his agent in 
purchasing that wliich such agent has been em- 
ployed to sell, & to give up the right, which he 
would otherwise be entitled to exercise, of either 
setting aside the transaction or recovering from 
the agent the profits derived by him from it, A Lhe 
non-repudiation for a considerable length of time 
of what has been done would at least be evidence 
of ratification or adoptions, or might possibly, by 
analogy to Stat. Limitation, constitute a defence ; 
but before the principal can properly be said to 
have ratified or adopted the act of his agent or 
waived his right of complaint in respect of such act 
it should be ^own that he has had full knowledge 
of its nature Sc circumstances, in other words, that 
he had presented to his mind proper materialsujK) n 
which to exercise his power of election ; A it by no 
means follow'S that, because in a case like the 
present he does not repudiate the whole trans- 
action after it has been completed he has lost a 
right (actually vested in him) to the ]>rofits 
derived by his agent from it (Thesiger, L.J.). 
— DE BusscHE V, Alt, No. 3, ante, 

Annotaiions : — ^Reld. Re Pepporell, Pepporell v. Chamberlain 
(1879), 27 W. R. 410 ; Blako v. Gabe (1885), 31 Ch. D. 
190; Aboard v. Skinner (1887), 36 Ch. D. 145; Nortli- 
mnbcrlaiid w. Bowman (1887), 56 L. T. 773. 

For full anns., see S. C. No. 3, ante. 

1041. .] — G ., a shipbrokcr at G . G ., chartered 

the F, & th e Af . before their arrival at Q . G . & with - 
out communication wdth the owners. G. had on 


PART VII. SECT. 6 

1037 1. iVo ratification without know- 
ledge.] — A. & B., tenanta of land residing 
abroad, executed iwwcrH of altormp" 
autliorlsing the sale of their interests 
for such sums of money as their respoo- 
livo agents should think reasonable 
Defts., wis itn to open a stix^ot through 
the land, applied to the agents, who 
conveyed to them by deed of gift Uic 
piece of land required, believing that 
the oiHsnlng of the street would increase 
the value of the adjoining land of their 
principals. After this portithjn was 
made between A. & B. by mutual deed 
of release, & tlio land through which 
the proposed street was to be laid out 
t>eoamo the sole proiwrty of A., & in 
t he deed thcroof oxcouted by B. to A., 
& on a piftn oimoxed thort'to, the land 
released to A, was described os bounded 
by the proposed street. A similar pl^ 
%vafl annexed to the deed given by A. to 
B. Defts. afterwards entered on the 
land & opened the street, for which A. 
brought trespass : — .• A, s ag^t 
hod exceeded his authority in oonveslng 
the land to defts., & A. hud not ratified 


the deed by accepting the oonveyauoe 
from B. describing the land os bounded 
by the street, because it did not appear 
tliat when A. accepted the deed from 
B. she knew that her agent had exceeded 
his authority in conveying the land to 
defts. — Hazen V. Portland Town 
(1884), 24 N. B. K. 332.~-€AN. 

1037 U. .1 -Cameron v. Tate 

(1888), 15 S. C. R. 622.— CAN. 

1037 ill. .1 — Dunbar v. Treden- 

NlOK (1813), 2 Ball & B. 304.— IR. 

1087 iv. .1 — Aocoptanoe of & pay- 
ment for work done under a contract 
are not an adoption of the ooutraot 
where the principal has not been made 
awaro of the terms of the oontraot. — 
Hedioan V. Crow’s Nest Pass Lumber 
Co. (1914), 19 B. C. R. 416; 17 D. L. R. 
164 ; 28 W. L. R. 37.— CAN. 

1037 V. .1 — Before the principal 

oan bo held bound by ratifioation he 
must be proved to have had full know- 
ledge or, at any rate, moans of know- 
ledge of all the essential faota of the 
transaction into which his agent had 
entered on his behalf. — ^K attayani 
Bebi V. Port Canning & Land Im- 


provement Co. (1914), 19 C. W. N. 56* 

— IND. 

1037 vL Effect of error .] — T., 

land commissioner of the deft. ry. oo., 
aoliug beyond the scope of his autho- 
rity, agreed for a sale to pltf. of land 
without reservation of minerals. The 
oo. Bubsoqucntly ratified the contract 
80 made, but under an erroneous im- 
pression as to its legal effect. In an 
action by pltf. for spociflo performance, 
the 00 . pleaded that, owing to the mis- 
take, there was no oontraot, for want of 
consensus ad idem : — Held : on the 
evidenoe, the co. through their officer 
ratified the transaction between T. & 
pitf., & pltf. was entitled to specific 
performance without reservation of 
minerals. Sc the mistake did not 
prevent the formation of a contract 
capable of ratification. Kennedy v. 
Panama Mail Co., L. R. 2 Q. B. 580 ; 
Oomperts v. Bartlett, 2 E. & B. 849 ; 
Qumey v. WomerOey, 4 E. & B. 133 ; 
StewartY. Kennedy, 15 Apm Cas. 75, 108 ; 
Tamplin v. Jones, 15 Ch. D. 215, oonsd. 
— Hobbs v. EsQuiMAxn.T Sc Nanaimo 
Ry. Co. (1898). 29 S. C. R. 460.— CAN. 



Part VII. — 


several previous occasions chartered the F, & the 
M* in sii^ar circumstances, & all of these charter- 
parties had been carried into effect. After the 
arrival of the F. & the M. at G, G. their masters 
were shown the charterparties. A fortnight after- 
wards the masters refused to take up the charter- 
parties, freights having risen during the mean- 
time: — Held: on the evidence it was impossible 
to say that the masters had knowingly ratified the 
charterparties in such a way as to make the act 
a complete ratification. — The Fanny, The 
Mathilda (1883), 48 L. T. 771 ; 5 Asp. M. L. C. 


75, O.A. 

1042. .] — ^Acqmesconce & ratification must 

be founded on a full knowledge of the facts, & 
further, it must be in relation to a transaction to 
which effect may be given thereby. — ^Banqub 
Jacques-Cahtier v. Banque D’Epargne Db 
Montreal (1887), 13 App. Gas. Ill ; 57 L. J. P. 0. 


42, P. C. 

1043. .] — To constitute a binding adoption 

or ratification of acts done without previous 
authority (1) the acts must liave been done for, & 
in the name of, the supposed principal ; (2) full 


knowledge of them & unequivocal adoption after 
knowledge must be proved ; or else the circum- 
stances must warrant the clear inference that the 


principal was adopting the acts of his supposed 
agent whatever their nature or culpability. — 
IMarsh V. Joseph, No. 1122, po 8 U 


Annotations : — Expld. & Distd. i?c Williams’ Settled Es- 
tates, [11)10] 2 Ch. 481. Reid. Hauibro r. Buriiand 
(1903), 8 Com. Cas. 252. 


Sect. 6.— WHAT AMOUNTS TO RATBFICATION. 

Sub-sect. 1. — General Rule. 

1044. In general.] — Ratification may take place 
in two ways, either by a specific ratification of the 
particular act or by a general ratification of every- 
thing done by the agent on behalf of his principal 
Chelmsford). — Fitzmaurice i?. Bayley 
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(I860), 9 H. L. Cas. 78 ; 3 L. T. 69 ; 6 Jur. N. S. 
1216 ; 8 W. R. 760 ; 11 E. R. 657, H. L. 

For full anus., see Conthact. 

When ratification must be under seal. ] — An 
instriunent under seal executed on behalf of a 
principal by an agent without authority must be 
ratified under seal, & a parol ratification is insuffi- 
cient ; but where the seal is not essential to the 
validity of the instrument, a parol ratification, 
though it does not make the instrument binding 
as the deed of the principal, gives it the effect of 
a written contract bv him. 

Where a ship, on being sold, was transferred by 
an instrument executed under seal by the auc- 
tioneer, without authority, & the owner subse- 
quently ratified the sale by conduct : — Held : (1) 

3 4 Will. 4, c. 55, s. 31, did not require the 

transfer to bo under seal ; (2) the ratification gave 
to the instrument the effect of a written transfer 
according to the Act. — Hunter r. Parker (1840), 

7 M. & W. 322 : 10 L. J. Ex. 281 ; 0 L. T. 53 ; 
151 E. R. 789. 

Annotations: — Reid. Rldgway v. Roberts (1844), 4 Hare, 
106 ; Chapman e. Benson (1847), 5 0. B. 330 : Hobson «• 
Holt (1860), 16 L. T. O. S. 263, Ex. Ch. ; The Eliza Cornish 
(1863), 1 Eoo. & Ad. 36 ; Low v. Maogill (1864), 4 New 
Rep. 145 ; Naylor v. Mortimore (1804), 13 W. R. 47. 

1046. .] — Where a contract sought to be en- 
forced by a corpn. was one which clearly required 
to be made under their seal, but was not under the 
seal of the corpn. or signed on their behalf by a 
person authorised under seal to do so, nor ratified 
under seal or part performed or acted upon; — 
Held : such contract could not be enforced by the 
corpn. — O xford Corpn. v. Crow, [1803] 3 Ch. 535; 
69 L. T. 228 ; 42 W. R. 200 ; 8 R. 279. 

AnTwtation: — Folld. Hoar© r. Lewisham Corpn. (1901), 85 
L. T. 281. 


Sub-sect. 2. — Particular Instances. 

1047. Acceptance of allotment of shares — Letter of 
authority given after act done.] — R. having applied 


PART VII. sect. 6. SUB-SECT. 1. 

1044 i. 7/1 general.] — If a iierson knows 
that others have for his benefit put 
t hemselves in a position of disadvantage 
from wliich if he speaks or acts at once 
they cjan extricate themselves, but 
from which after a lapse of time they 
<<'un no longer escape, his mere inaction 
in finch circumstances may be convinc- 
ing evidence of ratification & adoption 
nf acts done in his name, but without 
liis authority. — City Bank op Sydney 
r. McLaughlin (1909), 9 C. L. R. 615. — 
AUS. 

1044 ii. .1 — All facts denoting 

approbation & even silence on the part 
of the mandator, knowing the acts of 
the mandatory, involve ratification, & 
«'ire equivalent to oxpreas ratification. — 
Buchanan v. McMillan (1874), 20 
L. C. J. 105.--CAN. 

1044 iii. .]— A ratification of 

an act or transaction will be implied 
wherever the conduct of the party on 
wlioso behalf it is done or entered into 
is such as to indicate an intention to 
4idopt It in whole or in i/ort. — Taylor 
V . Hegleson (1910), 15 W. L. R. 273.— 
CAN. 

1044 Iv. .1 — T. had for tiiirty-ono 

years acted as agent to D. T.’s agree- 
’ments had unifomUy been ratified by D. 
To on ejectment on the title, brought 
•by the lessor of pltf,, to whom D. hod 
made a lease, deft, took defence, & 
offered the written agreement of T. In 


evidence. Ho proved also that ho had 
paid a gre^at advance in rent, which liad 
been duly received hy D. lltf. insisted 
it was necessary to show a written 
authority from I), to T. ; — Held : there 
was no evidence or grounds for leaving 
it to the jury to presume any authorit.y, 
either wTitten or parol, from D. to T. — 
Jack v. Alexander, Rowe, 496, K. B. 
— IR. 

1044 V. Letters to third j>artu — 

Res inter alios acta.] — ^To establish a 
valid ratification of an agent’s acts It 
Is necessary to prove an intimtion by th(5 
principal to (x/nflrm & adopt the un- 
autliorlsed acts done on his behalf, & 
tliat intent must be oxpressod with full 
knowledge of all the matisrial circum- 
stances or with the olijcot of confirming 
the agent’s acts in all events. Whore 
pltf. femdod an allegation of express 
ratification by deft, on the tenns of a 
letter addressed by deft, to another 
person & not to the agent or pltf., nor 
Intended to be oommunioated to them : 
— Held : the letter, l/eing res inter 
alioa acta, did not establish a ratifica- 
tion. — Reid v. Warner (1907), T. S. 
901.— S. AF. 

1044 Vi. Fraudulent transaction.] 

— Bellevue Land Co. v. Roy (191U), 
23 R. L. N. S. 217 (Que.).— CAN. 

1046 i. When ratification must he 
under seal.] — An agreement under seal 
for sale t/O pltf. of deft. ’a land was 
signed by pltf. & by a person purporting 


to sign as agent for deft., but who had 
not, at the time lie signed the agree - 
mout, authority from deft, to close a 
sale. The agroem(*iit when it oame to 
deft. *8 knowledge was ratified He con- 
firmed by her by a Ictf.or (not under 
seal) to pltf.’s Holrs, : — Held: In order 
to bind deft, it was not necessary 
that tlio instrument should bo under 
seal, & the ratification was sufiioient.. 
HurUer v. Parker (1840), 7 M. & W. 322, 
folld. — COHBLKDIOK V. Berhgh (1913), 
24 W. L. R. 259 ; 11 D. L. R. 235.— 
CAN. 

PART VII. SECT. 6. SUB-SECT. 2. 

o. Agreement to pay — Subsequent vote 
in council witfmit refereme to con- 
tract.] — The Provincial Secretary of Q., 
without the authority of an Order in 
Council, issued a letter to D. In which 
he stated that the Govt, would provide 
in the next budget for $6,000 on account 
of printing work undertaken by D.> & 
that such sum would bo payable to any- 
one to whom D. Indorsed the letter. 
D. Indorsed the letter to applts., who 
sought to recover upon it: — Hetd: a 
subsequent Act of tho legislature appro- 
priating a certain sum for work of tho 
class which D. had performed was not 
a ratification of tlio promise contained 
in tho letter, since it merely gave the 
Executive power to pay the amount 
without forcing them to do so. — 
Jaoques-Cartier Bank v. The Quee.v 
(1895), 25 S. C. 11. 84.— CAN. 
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Agency, 


Sect, 6 . — Whai amounts to ratification : Suh-aec t. 2.] 

for shares in a co. wrote to the co. requesting that 
the letter of allotment might be handed to H., one 
of its promoters. The shares were allotted to R., 
& on H/s applying for the allotment a bundle con- 
taining numerous letters of allotment was handed 
to him. It was disputed whether the allotment to 
R. was amongst these, but it was proved that when 
H. received the bundle, R.’s letter to the co. had 
not been posted, but was afterwards sent by R. to 
II. & by him produced to the co. R. never i)aid 
anything in resi)ect of the shares, but, his name 
having been inserted by the liquidator in the list 
of contributories: — Held: (1) the letter, though 
not in fl.’s hands when he received the allotment, 
was a ratiQcation of what he did ; (2 ) the evidence 
showing tliat the allotment letter of K.’s shares was 
in the bundle handed to H., R. had notice of the 
allotment, & must be settled on the list. — Re 
Laffitte & Co., Ltd., De Rosaz’s Case (1809), 21 
L. T. 10, C. A. 

1048. Altnission to copyhold — Delay in dissent.] — 
Though the admittance may be invalid, by reason 
of its having been made by the steward out of the 
manor, yet the jury, after the lapse of 35 years, 
during which the property has been enjoyed, 
more than once transmitted on assumption of 
validity of the entry under the admittance, are 
warrant/Cd in finding that the admittance has been 
ratified by the lord. — D oe d. Gutteiudge v. 
Howerby (1800), 7 C. B. N. 8. 599 ; 29 L. J. C. P. 
291 ; 2 L. T. 150 ; 0 Jur. N. 8. 870 ; 8 W. R, 393 ; 
UlE. R. 950. 

1049. Approval of building specifications — Work 
proceeded with.]- -A. bouj^ht certain land from a 
ry. co. subject to a condition that he was to erect 
no building or make any specifleations except 
according to specifications apjirovcd by the co.’s 
principal engineer. Specifications were sent by 
A. to the resident engineer for transmission to 
the princijial engineer for approval. The resident 
engineer did not s(Hid them to the principal 
engineer, but told A. he might proceed. The plans 
were not seen by the principal engineer until the 
work had been proceeding for 2 months, when he 
at once refused to approve them : — Held : (1) the 
approval of the resident engineer was not binding 
on the co. ; (2) the fact that A. had been allowed 
to continue the work for 2 months was not, in the 
circumstances, such an acquiescence on the part 
of the co. as to exempt A. from being restrained 
from further prosecuting the works. — ^A.-G. v. 
Brioos, A.-G. V. Birmingham & Oxford Junction 
Ry. Co. (1855), 1 Jur. N. 8. 1084. 

1060. Borrowing— Deposit of security— Correspon- 
dence as to value of security.] — A. accepted bills for 
the accommodation of B., who deposited title-deeds 


of A. with C., the holder of the bills, as security 
for their payment ; A. wrote to C. referring to the 
existence of the debt, saying “ the security you 
hold is a great deal more than I really owe by 
half. I should be very sorry to take what I owe 
you for the property : — Held : the letter was a 
sufficient memorandum to entitle 0. to hold the 
remises to the full amount of the bills, though B. 
ad no direct authority at the time of deposit to 
deposit the deeds with C. — Re Bell, Ex p. 
Skinner (1832), 1 Deac. & Ch. 403, C. of R. 

1051. Mortgage.] — Deft. M., previous to his 

departure for India, executed a power of attorney 
constituting his wife, his partner, & another person 
his attorneys in a great variety of matters specified 
in the power. He was the owner of real estates in 
Essex, the title-deeds of which were left in the cus- 
tody of his wife. During his absence, the attorneys, 
believing they had authority to do so, purported to 
mtge. the real estates to pltf. co. Mrs. M. depo- 
sited the title-deeds with the co. & covenanted that 
M. should execute a legal mtge. On IM. learning 
this proceeding he was dissatisfied & blamed his 
wife for having consented to part with his title- 
deeds. The mtge. deeds sent to him for execution 
did not reach him, <te were never executed. On his 
return to England he negotiated with pltf. co. for a 
further loan & wote a letter to the co. containing 
the words “ I propose to borrow from your co. a 
sum of £6,000 to be secured on my Essex property 
which you now hold in addition to the sum of 
£12,000 already advanced by your co. & secured 
thereon,’^ but the negotiation was ineffectual. 
Deft, repudiated the former mtge. On an applica- 
tion by ijltf. co. for a receiver: — Held: (1) the 
question whether the letter was written with full 
knowledge of all the circumstances of the case 
could not be determined until the cause was 
in a more advanced state ; (2 ) on the record as 
it then stood it did not appear sufficiently that 
deft, had ratified the transaction. — ^Hope Insur- 
ance Co. r. Munninos (1822), 1 L. J. O. S. Ch. 
49. 

1052. Admission of charge In negotia- 

tions for further loan.] — A merchant, being abroad, 
empowered certain persons in England to receive 
moneys, adjust claims & do other acts. Money 
being wanted by his firm in England, of which firm 
ho was a partner, his attorneys deposited certain 
deeds with the H. Co. to secure £12,000, & cove- 
nanted that he should execute the mtge. Tho 
power of attorney was not sufficient authority, but 
the merchant, on his return to England, having 
written a letter to the II. Co., requesting the loan of 
£6,000 “ to be secured on my Essex property which 
you now hold, in addition to the sum of £12,()0O 
already advanced,*’ & professing his readiness to 


1049 i. Apt)ro\xil of tmilding specifi- 
cations — Work proceeded uyiihA — A wife, 
proprietor of a pic^oc of land upon whicli 
a house has l>ecn built on a contraot 
made with her husband in his own name 
& the builders. Is responsible ft)r the 
piioo of the house, l>ecause she con- 
sented to the construction & her hus- 
Imnd acted os her nprent without deolar- 
inff It ; &, oven if lior husband mitrht 
not bo considered as her ag:cnt, she 
would still Ih> lield ix^sponslblc, but only 
as to the extent of the extra value given 
to her property by the oonstruotion. — 
BAi.anokh V. PAaUKTTE (1S»4), 11 

Q. L. II. C7.— CAN. 

p. Bill of exchange — Acceptance per 
procuration — Statement of priruHpalA — l 
In an action on a bill of exohauiro ox* 
pressed to bo accepted “ per procuration ’* 
by deft.*B olerk, evidence was given of a i 
oonvorsation with deft. In which he stated 
t.hat A. (the drawer) had drawn a bill on 
m whioh pltf. h eld, & that A. ought to 
pay it, because it was drawn for his 


l»oneflt ; — Hdd : there was suffleient 
proof to leave to the jury of a reoomi* 
tion of the dork’s authority to accept. — 
Morrison v. Spurb (1856), 3 All. 288. — 

CAN. 

1960 1. Borrowing — Entries in prin- 
ciiKiVa books,] — ^Account-books art> ad- 
missible in evidence, in order to show 
an adoption by a principal of the acts 
of Ills agent. — K ino v. Ker (1849), 12 
I. L. H. 472, C. P.— IR. 

1061 i. Mortgage bond — Presence 

at execution.] — Two of certain co- 
sharers in a patui talukh executed a 
Inmd to pay off rent due on the estate. 
In on action In which all the co-sharers 
w<?ro defts. : — Hdd : liability under the 
bond only extended to the oo-sharers 
who actually signed the bond, & to 
such other oo-sharers as, by their 
presence at the time of execution, 
might be considered to have acquiesced 
in it. — ^MouEsn CteuNDKR Bankrjrb 
V. Ram I»ro90NNO CJhowdhry (1878), 
I. L. R, 4 Calc. 639.— IND. . 


I q. Building contract — Making pay- 
ments on account .] — The managing 
director of a ry. co. entered into con- 
tracts for & on behalf of the co. for the 
1 construction of the road, erection of 
station-houses, & maintenance of way, 
at certain prices set forth in the 
schedules, under which the contractor 
entered upon the execution of the works, 
constructed the road 6c some of the 
station-houses, & during the progress of 
the work hod boon paid largo amounts 
on aooount of his work according to the 
scheduled prices, after which the oo. 
refused to allow him to complete the 
contracts, alleging that the prices 
agreed to bo paid were exorbitant, & 
that the agent had not been authorised 
to enter into them : — Held : the co. 
bound by the oontraots, on the ground 
of ratification Sc aoquieeoenoe therein. 
— Buffalo & Lake Huron R. W. 
Co. t>. Whitehead (1860), 8 Gr. 157. — 
CAN. 
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execute the mtge. deed: — Held: this was a con- 
firmation of the security. — ^M unnings v . Buby 
(1829), Taml. 147 ; 48 E. R, 59. 

1058. Pledge of goods — ^Mere delay without 

alteration In situation of parties.] — Where a prin- 
cipal, whose goods had been pledged by a factor 
without authority, omitted for some time to make 
any demand, or to make any communication to the 
pledgee : — Held : such omission could not be con- 
sidered as an affirmance of the act of the factor, 
unless it appeared the delay had caused an altera- 
tion in the situation of the parties — in that of the 
principal for the better, or of the pledgee for the 
worse. — Robertson V. Kensington, No. 511, ante. 

1054. Charterparty — Loading of cabin — Accept- 
ance of goods so loaded & charging freight therefor.] 
— Deft., a merchant in London, chartered a vessel 
of pltf.’s to bring from B. a full & complete cargo 
at £3 58. per ton. Deft.’s agents at B. filled the 
carrying part of the vessel, & also the cabin, with 
their own goods, & consigned them to deft., as their 
factor, for sale. There was contradictory evidence 
as to the terms upon which the cabin was filled. 
The bill of lading was annexed to a bill of exchange 
drawn by the agents upon deft., which bill of ex- 
change was sold to a third party. On the ship’s 
arrival in London pltf . claimed freight for the cabin 
at the then current rate of £7 x^er ton. Deft, in- 
sited that he was entitled to the use of the cabin as 
well as the other i^art of the ship at the rate of 
£3 58. per ton, but he charged his agents for freight 
at the rate of £7 per ton, & allowed them commis- 
sion at that rate. The goods were stopped, the bill 
of exchange not having arrived at maturity, when 
this action was brought to recover the above raf-e of 
freight for the use of the cabin. Deft. , after action 
brought, i)aid the bill, & obtained possession of the 
goods : — 11 eld : (1 ) deft, was not, under the teims 
of the charterjjarty, entitled to load the cabin ; 
(2) the judge properly directed the jury that, 
although deft.’s agents at B. had no authority from 
deft, to x)ut goods in the cabin, yet, as deft, adopted 
their act by accepting the goods & charging his 
agents freight in respect of them, he was bound to 
)ay pltf. the current rate of freight at the time of 
oading ; (3) the action was not Drought too soon 

since the taking of the goods for the purpose of 
obtaining freight rendered deft, liable irrespectively 
of his actual possession after action brourfit. — 
Mitchbson (Micheson) V. Nicol (1852), 7 Exch. 
929 ; 21 L. J. Ex. 323 ; 19 L. T. O. S. 229. 

1055. Distress — Acceptance of service of process.] 
— ^Pltf.’s goods were illegally seized under a warrant 
of distress handed by defts. to a bailiff . Pltf. wrote 
to defts. seeking reparation. Defts. replied stating 
that their solrs. would accept service of process : — 


Held: (1) the reply of defts. indicated that they 
stood by the act of the bailiff ; (2) there was evi- 
dence of ratification by defts. of the illegal distress 
which entitled pltf. to damages. — C arter v. St. 
Mary Abbotts, Kensington Vestry (1900), 64 
J. P. 548, C. A. 

1066. ^ Leaving matter in agent’s hands.] — A 

landlord is not liable for the tortious act of a broker 
in seizing what his warrant does not authorise him 
to seize, unless he ratifies the broker’s act, with 
knowledge of what he has done ; but he is respon- 
sible for any irregularity by the broker in deling 
with the distress he was authorised to make — as for 
selling the goods without notice of the distress, & 
without appraisement. 

A., who received the rents & generally managed 
the property of B., signed in B.’s name, but without 
B.’s authority, a warrant to distrain the goods of 0., 
a tenant, for rent in arrear, & after the goods had 
been distrained informed B. thereof, who said she 
should leave the matter in his hands : — Held : 
there was sufficient evidence that the distress was 
authorised or ratified & adopted by B. — Haselek 
V. Lemoyne (1858), 5 C. B. N. S. 530 ; 28 L. .1. 0. P. 
103 : 22 J. P. 788 ; 4 Jur. N. S. 1279 ; 7 W. R. 14 ; 
141 E. R.214. 

1057. Receipt of proceeds of sale.] — Aland- 

lord authorised bailiffs to distrain for rent due to 
him from his tenant of a fann, directing them not 
to take anything except on the demised premises. 
The bailiffs distrained sheep of another person, 
supfiosing them to be the tenant’s, beyond the 
boundary of the fann ; the sheep were sold, & the 
landlord received the proceeds : — Held : the land- 
lord was not liable in trover for the value of the 
sheep, unlcssit were found by the jury that he rati- 
fied the act of the bailiffs with knowledge of the 
irregularity, or that he chose, without- inquiry, to 
take the risk upon himself & to adopt the whole of 
their acts. — Lewis v. Brad (Reed) (1845), 13 
M. & W. 834 ; 14 L. J. Ex. 295 ; 4 L. T. O. S. 116, 
419; 153E.R.360. 

Annotations : — Consd. & Ezpld. Freoman v. Rosbor (1840), 

13 Q. B. 780. Consd. Hasejer r. Lemoinic (1858), 28 L. J. 

C. P. 103. Polld. Carter v. St. Mi.y Abbotts Vestry 

(1899), «3 J. P. 487. Refd. Lowo r. Dowling, [1906] 

2K. B. 772,0. A. 

1058. .] — A principalis not liable in tres- 

X^ass for the wrongful act of his agent unless he autho - 
rises it beforehand or subseauontly assents to it 
with knowledge of what has been done ; it is not 
sufficient that he receives benefit from it, unless at 
the time of the receipt he has notice of the illegality . 

Where a broker, under a warrant from the land- 
lord authorising him to distrain goods & chattel s 
of the tenant, seized a fixture, which was afterward s 


1064 i. Charterparty — Acceptance of 
heneflt.] — Defts. instructed their afirents 
to charter a slilp to carry certain goods 
from N.Y. to S. The agents chartered 
liltfs.’ ship, & the voyage was carried 
out & the goods duly delivered & re- 
ceived by defts. On the way to S. the 
vtsBsel called at H., where one of dofts., 
who had previously received the charter- 
party, visited her. He was also present 
at S, when the goods were delivered. 
On neither occasion did bo make any 
objection to the freight payable under 
the charter, but subsequently refused 
to pay it on the ground that the rate 
was too high, & that his agents had 
exceeded their authority in entering 
intA> the charterparty at that rate: — 
Held : not liaving mode any objection 
either at H. or S., though fully 
acquainted with the rate of freight 
agreed to be xiaid, & having received 
the full benefit of the contract, ho 
had thereby ratified it, & must ful- 
fil his obligations thereunder. — L oomeb 
e. Stabr (1874), 3 N. S. D, 439.— 


1054 ii. Acts attriMable to posi- 

Hon of masier .} — In an action on a 
charterparty entered into by an agent 
])rofos8&g to act for lioth master & 
owner, but who in fact had no autho- 
rity from the master : — Held : subsequent 
conduct of the master being referable to 
Ills character & duty as such did not 
amount to ratification of the charter- 
party. — H abonbloy Vibbam V. Clap- 
ham (1882), I. L. R. 7 Bom. 15.— IND. 

r. Composition with debtor — Ueceipt 
of dividend — Delay in dissent .] — During 
pltf. *8 absence his bookkeeper & prin- 
cipal clerk signed on Ids behalf an agree- 
ment of composition with a debtor, 
&, in pursuance thereof, collected from 
the assignee the dividend realised from 
the estate. Pltf. was informed by 
Wfl clerk by letter of what he had done 
Sc did not object at the time, but on his 
return in the following month he 
claimed the whole debt from debtor, 
crediting the dividend as a payment on 
account : — Held : in the circumstances 
there was a ratification of the clerk’s 


act. — N eil v. Vinkbero (1882), 5 

L. N. 118.— CAN. 

■. Compromise — Delay in disscivt.] 
— ^Whore a creditor receives an oPer of 
compromise from Ids debtor & refers 
to his agent about it, St the latter, 
unknown to the creditor, accepts It St 
gives discharge therefor, tlio orodlior 
after twelve months cannot repudiate 
the settleme nt ; his qaiosoence) is 
equivalent to ratification. — O otlvik 
Flour Miluj Oo. v. Pinard (1915), 
Q. R. 49 S. 0. 282.— CAN. 

t. Contract for delivery — Acceptance 
of freight.] — A shipper denied the right 
of his agent, to whom freight was 
paid, to make a sxicclal bargain for 
delivery, & of the agent’s clerk to sign 
the bill of lading ; — Held : ho could not 
deny the agent's authority so to do, 
having accepted the freight paid. Sc it 
was too late to object to the clerk 
signing, the master having accepted 
the cargo. — B eard v. Steele (1873), 
34 U. C. K. 43.— CAN. 
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sold, & the proceeds paid to the landlord ; — Held : 
the receipt of the proceeds did not make the land- 
lord a trespasser, it not being shown that he was 
aware of the illegal seizure.— F rekman v. Rosher 
(1849), 13 Q. B. 780 ; 18 L. J. Q. B. 340 ; 13 Jur. 
881; 110 E.R. 1462. 

Annotaiions :—Avld* Pidgoon v. Lcgee (1867), 21 J. P. 743 ; 

Collett V. Foster (1857), 2 H. & N. 350. PoUd. Carter v, 

St. Mary Abbotts Vostry (1899), 63 J. P. 487. Held. 

Nownham v. Stevenson (1850), 16 L. T. O. S. 469. 

1069. .] — In an action for rent, deft, by 

his counterclaim alleged an illegal distress by 
breaking an outer door. At the trial it was shown 
that pltf . gave no authority to the broker to break 
open the door, although he received the proceeds 
of the distress, he did not then know of the illegal 
act of the broker ; — II eld : pltf. notliable for the act 
of the broker. — G reen r. Wrok, [1877] W. N. 130. 

1060. Execution — Creditor becoming party to 
interpleader issue.] — An execution creditor does 
not, by becoming a party to an interpleader issue, 
ratify or adopt the act of the sheriff, so as to render 
himself liable in trespass for the seizure of the goods 
which are the subject of the interpleader issue. — 
Wilson v. Tumman, No. 1129, post. 

For full annn., see S. (’. No. 1129, qwtt. 

1061. <8. P. Woollen v, Wrioitt (1862), 1 
II. &C. 554 ; 31 1.. J. Kx. 513; 10 W. R. 715; 
158 K. R. 1005 ; suh nom, WuioiiT v. Woollen, 
7 L. T. 73, Ex. Ch. 

1062. S. P. Walker r. Oldino (1862), 1 Hoi. 
«21 ; 158 K. R. 1033. 

Annoiatinns : — Distd. Rlakor v. Soapror (1807), 70 L. T. 392. 

Reid. Durant v. Koborts, Kciplilcy, MaxHlcd, [1900] 1 

Q. 1J.(J29,C. A. 

1063. Failure to interfere.] — Where a debt or 

is taken in execution by the orders of an attorney’s 
clerk, in circumstances imposing no liability on the 
attorney, a subsecpient refusal by the attorney to 
interfere for debtor’s release is not a ratification 
so as to rend(ir him liable for trespass. — K inning 
i’. Buchanan (1850), 15 L. T. O. 8. 305. 

1064. Expenses incurred — Letter expressing ap- 
proval.] —A relative of a deceased lady ordered pltf., 
an undertaker, to perform a funeral which was 
suitable to her rank ; her son, many months 
before he took out administration to the deceased’s 
effects, wrote a letter to the relative who ordered 
the funeral in which he expressed his apj)robation 
of all that had been done. In an action against 
deceased’s son, charging him as administrator for 
funeral expenses: — Held: the action was main- 
tainable. — L ucy (Lacey) v. WAiatoND (1837), 3 
Bing. N. 0. 841; 3 Ilodg. 215; 5 Scott, 49 ; 6 
L. J. C. P. 290 : 132 E. R. 634. 

Annotation : — Refd. Corner i?. Shew (1838), 3 IM. & W. 350. 


1065. False imprisonment— Failure to deny autho- 
rity,] — Judgment having been entered up against 
pltf., on a warrant of attorney, for £60 given to 
deft, to secure payment of a debt by instalments of 
which less than £20 were due, deft.’s attorney 
caused pltf. to be arrested under a ca, sa,, indorsed 
to levy £21 10^. Deft., having been informed that 
pltf. had been arrested by a person who had joined 
in the warrant of attorney, wrote a letter in answer 
not denying that such arrest had taken place by 
her authority. The writ was afterwards set aside 
by order of a judge. In an action for false impri- 
sonment: — Held : (1) deft, was liable in trespass 
for the act of her attorney in improperly causing 
pltf. to be arrested ; (2 ) there was evidence to go 
to the jury that deft, had authorised the arrest. — 
Collett v, Foster (1857), 2 H. & N. 356 ; 
26 L. J. Ex. 412 ; 29 L. T. O. S. 229 ; 5 W. R. 
790. 

Annotaiiona : — Consd. Smith v. Real (1882), 9 Q. B. D. 340, 

C. A. 1 ajrreo ^^ith tho view taken by Bratnwell, B., In 

Collett V. Foster, viz., that wo Bhould be very cantiouH 

liow far we ext<*nd the doctrine of an implied authority 

j^iven to agents (Pollock, B.). 

1066. Failure to interfere.] — Deft.’s son, a 

youth about 17 or 18, in Ids employ, caused a 
servant whom he suspected of obtaining money 
from him by false pretences to be apprehended «fe 
taken before a magistrate, who remanded him, but 
ultimately discharged him. After the remand, the 
son told Ills father what he had done ; the latter 
did not prohibit his son from i)rocceding in the 
matter, but said, as he (the son) had begun it, ho 
would not interfere : — H eld : there was no evidence 
for a jury of either previous authority or subse- 
quent ratification by the father. 

If the son had knocked pltf. down &; the father 
had said, “ I think it served him right,” that would 
not be a ratification of the son’s act so as to make 
the father a trespasser (Ert^, C.J.). — Moon r. 
Towers (1860), 8 C. B. N. 8. 611 ; 141 E. R. 1306. 

1067. Hiring — Acting as chairman when lease 
agreed to,] — Where, during the negotiations for the 
hire of a hall for a f(^*te, W. was abroad & her son 
who was acting for her occupied the chair at a 
meeting which passed a resolution accepting an 

I offer to organise the f^te & guaranteeing £200 to- 
I wards tho expenses, but neither he nor his mother 
I knew the terms of the hiring agreement before the 
fol/C was held, & the hiring agreement only pro- 
fessed to bind tho members of the T. Ica^e of 
which the son was not a member : — Held: ( 1 ) no rati- 
fication by tho son on his own behalf could tiossibly 
be inferred ; (2) W. could not bo held liable on the 
, ground that she had ratified the agreemenf/. — 
i Royal Albert HallCorpn. r\ Winchilsea ( Lady) 
1 (1891), 7 T. L. R. 362. 


1064 l. Expenses incurred —Takim/ 
l>enefit of judffinentA — A opotlitor who 
gives Ills account for collection to a 
(jollootor witli instruotious not to sue 
& not to Incur exiionaes, but who, when 
lie lias discovorod that the agent has 
sued & obtahKHl judgment in his favour 
against tlio debtor for the amount, of 
his olalm. tAkes the Ixmctit of the judg- 
ment, ratifies thereby the act of his 
agent. — Bkunauu r. Lalonde (1889), 
12 L. N. 275.-~<3AN. 

1064 ii. Acceptance of ltc.tiefl.tA — 

A oontrootor not having oomplctod the 
erection of a school oMerod by pitfs., 
deft, as soorotarj^ treasurer, Sc another 
trustee, without the authority of a 
formal writing of trustees, completed 
tho building out of mone^ of pitfs., 
who took it over, & used it : — tleid : 
euidoioat ratidoation of the act of deft., 
who was entitled to credit as trcasiuvr 
for moneys so paid as above. French v, 
Blackhottse (1771), 5 Burr. 2728 ; 

SetUance v. Hawley (1863), 13 O. B. N. S. 


458; liriatow v. Whitmore (1861), 3 
L. .T. Ch. 467, foUd. — ^V assau School 
D iSTRier V . Spicer (1911), 21 M. R. 777 ; 
18 W. L. U. 147.— CAN. 

1064 iii. JMay & failure to dis- 

sent A — A telegraplilo reimlror whilst en- 
givgod in tho basmossof tho oo.aooidont- 
ally reoolved a severe guiLshoi wound, 
& was sent for medic»il treatment to a 
physician by tho operator under whom 
he was working. The operator had no 
authority to contract debts on behalf 
of the CO., except to a trifling amount. 
Tho ocourrenco was oommunioated to 
the 00 . No proof was given that the 
CO. had notified the physician that they 
would not be liable until after the 
oxp<nidlture had iK’ten incurred : — 
Held : where a principal, having 

received information by letter from his 
agent of his aots touching tho businoss 
of Ills principal, does not within a reason- 
able time express his dissent to the 
agent, he is deemed to approve his 
aots, &; his silenoo amounts to a ratifica- 


tion of them. — G allop v. New York, 
Newfox^ndlant), & London Tel. Co. 
(1867), 6 Nfld. L. R. 195.-~NFLD. 

1067 i. Hiring — Acceptance of services A 
— Accoptenoe of tho services of a solr. 
by direotoi's is evidence of ratification 
of tlio original hiring by their managing 
director, even tliough tlie managing 
director acted without authority. — 
Albert Ky. Co. v. Peck (1885), 26 
N. B. R. 191.— CAN. 

w. Increase of salary to servant — 
Opportunity to see entries in hooksA — 
During applt.’s absence from tho 
colony applt.’s wife raised the wages of 
rosp., applt.’8 agent in regard to his 
business : — Itdd : tho foots that applt. 
had an opportunity of seeing an aocoimt 
in his ledger in which wages at tho 
increased amount were entered as due, 
though the increase was not drawn. 
Sc that if he did examine the account 
he did not object to it, were no ovldenoc 
of ratification by applt. — Jones v. Tay- 
lor (1902), 22 N. Z. L. R. 514.— N.Z. 
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1063. Insurance — Covering $hip--Agent*s books 
open to principal — No dissent.] — H., managing 
owner of a ship, directed an insurance broker to 
effect an insurance on the entire ship, upon an 
adventure in which all the part-owners were jointly 
interested ; the amount of the entire premium was 
carried to the ship’s account in H.’s books, which 
were open to the inspection of all the part-owners, 
who Saw the accoimt & never obiected to it ; it 
did not appear that the insurance broker knew the 
names of all the part-owners, or whether or not 
they had given authority to H. to insure i^Held : 
(1) the jury were warranted in inferring a joint 
authority to insure ; (2) all the part-owners were 
jointly liable for the premium to the insurance 
broker, notwithstanding he had debited H. alone, 
& divided with him the profits of commission upon 
effecting the insurance. — R obinson v. Gleadow 
( 1835), 2 Bing. N. C. 150 ; 1 Hodg. 245 ; 2 Scott, 
250 ; 132 E. K. 62. 

1069. Execution of policy — Offer to settle.] — 

A policy of insurance, executed in the name of the 
principal by the clerk of an agent who had autho- 
rity to underwrite policies in the principal’s name, 
was after execution shown to the principal, who 
offered terms of settlement : — Held : the principal 
liad ratified the act of the clerk. — Mason v. Joseph 
<1804), 1 Smith, K. B. 406. 

1070. Investment — Receipt of interest on same.] — 
Pltf. deposited £300 in the hands of P., deft.’s 
testator, who let same at interest upon a mtge. of 
houses & took the mtge. in pltf.’s name. The mtge. 
afterwards proved defective. It did not appear 
that pltf. ever assented to this mtge., or that ho 
gave deft, a general authority to dispose of it at 
interest as he thought fit, or that ho laid any res- 
traint upon deft, that he should not dispose of it 
without Ids approbation ; but it did appear that 
pltf. had received interest for several years, ^ in the 
I’eceipts had taken notice of the principal being in 
mtge. upon the security: — Held: this amounted 
to ati approbation of the security, — Clarke v, 
Perrier (1679), 2 Preem. Oh. 48 ; 22 E. R. 1050. 

1071. Legal proceedings — Compromise of—Ac- 
•quiescence. J— Pltf.’s soh*. made a comproini.«“'o of 
the suit, as pltf. alleged, without his knowledge or 
consent, but it having been proved pltf. had been 
subsequently made acquainted with the arrange- 
ment, & had to some extent acted upon it & 
acquiesced in it for several months: — Held: he 
was bound by the arrangement from his own 
acquiescence. — Clifford i\ Turnell (1848), 11 
li. T. O. 8. 197. 

1072. Delay in dissent.] — An action for 

breach of promise of marriage having been compro- 
uiised in .tune, 1887, pltf. brought a second action 
in Feb., 1888, alleging that the compromise of the 
former action had been made by her counsel with- 
out her consent : — Held : in so far as the compro- 
mise fell within scope of counsel’s authority, the 
delay on pltf.’s part precluded her from objecting 


to it. — Ellender r. Wood (1888), 4 T. L. R. 6S0 ; 
32 Sol. Jo. 628, C. A. 

1073. Institution of — ^Delay in dissent.]— A 

shipowner applied to the ct. to set aside an order 
condemning him in costs of unsuccessful legal pro- 
ceedings taken in his behalf by the managing 
owner, on the ground that the proceedings had been 
instituted without his knowledge, consent, or rati- 
fication, & the first intimation ho Jiad of the 
proceeding was a notice received by him about a 
month previous to the present application con- 
demning him in costs of such pi'Oceeding : — Held : 
the application must be refused as it did not appear 
that the applicant, though he had no knowleage of 
the institution, was not aware of the pendency, of 
the proceedings, & because ho had not at once 
applied to the ct. on becoming aware of the pro- 
ceedings, instead of delaying to take any steps for 
over a month. — The Bellcairn (1886), 64 L. T. 
544. 

1074. Letting — Allowing tenant to take posses- 
sion.] — A.’s agent contracted to grant a lease to B. 
for 7 or 1 4 years, & B. was put into possession. On 
B. claiming a lease determinable at his (B.’s) option, 
A. contended that the lease must be dctcnninable 
at his (A.’s) oi)tion, & denied the agent’s authority 
to agree to a lease determinable at B.’s option: — 
Held : (1) by putting B. into possession under the 
agreement, A. was precluded from denying the 
agent’s authority ; (2) it was immaterial that A. 
had mistaken the legal effect of the agreement. — 
Powell v. Smith (1872), L. R. 14 Kq. 85; 41 
L. J. Oh. 734 ; 26 L. T. 754 ; 20 W. R. 602. 

Annotations : — Expld. Wilding v. Sanderson, [18971 2 Ch. 

534, U. A. Reid. M’lCenzie v, IIoHkoth (1877). 38 L. T. 

171; Eastes v. Russ, [1 014] 1 Ch. idS, 0. A. 

1076. Bringing action on lease.] — Pltf. in a 

cose for an injury to his reversionary interest in 
cop^jrholds was trustee for a person who had 
demised the premises : — Held : an allegation that 
pltf. was possessed of the reversion was not a 
variance, as the bringing of the action by pltf. os 
reversioner was an adoption of the letting by the 
cestui que trust, who was his agent. — Vaixance v. 
Savage (1831), 7 Bing. 595 ; 5 Moo. l\ 576 ; 9 
L. J. O. S. C. 181 ; 131 E. R. 230. 

Annotations : — Distd. Jolly v. Arbuthnot (1859), 4 Do G. & 

J. 224 : Howe r. SoHiTott, Sharp v. Soarrott (1859), 4 

H. & N, 723. Refd. Highum r. llabett (1839), 7 Scott, 

827. 

1076. Receipt of rent.] — Where an agree- 

nient for the letting of land was given in evidence 
in an action by A., his wife, & B. against the alleged 
tenant for breach of same, which agreement pur- 
ported to be made by an agent for A.’s wife & B. 
only, but A. had received rent from deft. : — Held : 
there iiad been no raUfic«*ition by A. of the agree- 
ment ah initio, the agent at the time of entering into 
the agreement not having professed to liave 
authority to act for tlie husband A the subsequent 
receipt by A. of the rent not making him in the 


1068 i. Insurance— Acceptance of same.] 
— ^In an actyion a^ainat a w4f(5 on a con- 
tract of insurance Hhpicd for hcur by her 
hnaband aho pleaded want of authority 
in her husband to aiRii : — Held : her 
acceptance was suflicient proof of such 
authority, — Mutual Insurance Co, v. 
Deskousselijbs (1882), 5 L. N. 179. — 
CAN. 

1074 i. Lettinff — Alloiviiw tenant to 
take poaaeaaion.l — Pltf. ’a agent, without 
authority under seal, by deed leased to 
deft, certain land belonging to pltf. 
The evidence ahowed that the lease 
when signed was delivered to pltf., & 
that he several times requested the 
agent to go & see whether deft. h€wl 
performed his covenants imder it ; tliat 
ho had never objected to the lease, but 
hod been on the lot, & had liad it sur- | 


veyed after deft, took iM^SHCssion of it. 
Tile jury found that pltf. had adopted 
the lease & re-dolivered it as his deed : — 
Jldd : their finding was rigid, & the 
lease was binding upon pltf. -I’E'm- 
GRKW V. Doyjjs (188(>), 17 C. 1\ 31. — 
CAN. 

1074 ii. Brinoino action for 

account against agent.] — E,, to whom de- 
ceased had promised to leave his estat e, 
not l)eing aware that there was an h<dr, 
granted a binding lease. On the heir 
establishing his right ho sued E. fr>r an 
aocoimt of the rents, but refiised to 
recognise the lease. In an action by 
lessee to bind the heir with the lease : 
— Held : the heir was not bound, & his 
suit against E. was not a ratification of 
E.*s acts. — Mofkatt v. Niciioll (1862), 
9 Gr. 446.— CAN. 


1074 iii. Failure to deny auifut- 

rity.] — Wtun^ the authority of ati 
attorney under pow'er is restricted in 
tlie power, & lie enters into a contract in 
(JxooHs of Hiicli authority, but the principal, 
on becoming aware of it, does not re- 
pudiate it, the othqr party may enforce 
his remedy for breach of such (vm tract. 
—Brown v. Harpy (1808), 5 W. W. & 
a’B. L. 245.— AUS. 

1074 iv. Failure to repudiate .] — 

Whert) the granting of a lease iias been 
brought to the knowledge of the prin- 
cipal it is his duty to repudiate same 
if the agent had not authority to exe- 
cute it. To act otherwise is an adoption 
& ratifloation of the act of the agent. — • 
Warden v. Wadden (1893), 7 Nfld. 
L. R. 795.— NFLD. 
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circumstances a joint contractor ab mitio with the 
persons for whqm the agent had authority to act. — 
Saundebson V. Griffiths (1826), 6 B. & C. 009 ; 
8 Dow. & Ry. K. B. 643 ; 4 L. J. O. S. K. B. 318 ; 
108 E. R. 338. 

Annotations: — Distd. Durant v. Roberts & Keighley, 
Maxstod, [1900J 1 Q. 13. 629, C. A. Holroyd, J. when 
<l(‘aiiiig with ratification distinctly says that the argument 
an to ratification would have had weight if the agent had 
wofessed to act for A. at the tljne when ho made the 
contract; in my judgment a man keeping an intention 
locked up in his own mind is not “ professing *' to act for 
another when he makes the contract (A. L. Smith, L.J.). 
Apprvd. Keighley, Maxsted v. Durant, [1001] A. C. 240. 
Refd. Bobhott V. innkett (1876). 1 Ex. D. 368. 

1077. Licence — Delay In dissent.] — Wliere pltfs.* 
agent granted a licence to carry on for two years 
mining works on ground not opened, & watched 
the working until the adventure proved successful 

pltfe. objected that, according to the custom of 
the district, the agent had no right to grant a licence 
for more than one year: — Held: pltfs. were pre- 
cluded from then objecting by reason of their 
having stood by without interfering with defts.* 
works. — H arrison v , Ames (1850), 15 L. T. O. S. 
321. 

1078. Notice to quit — Bringing action on notice.] 

— A notice to quit given by an agent of the landlord 
to receive rents is not sufllcient, without a recog- 
nition by the landlord ; the bringing of an action 
founded on the notice is not of itself a recognition. 
— Doe d. Rhodes v. Robinson (1837), 3 Bing. 
N. C. 677 ; 3 llodg. 84 ; 4 Scott, 39 6; 6 L. J. 
C. P. 235 ; 1 Jur. 356 ; 132 E. R. 571. 

AnnotcUion: — Refd. Doo d. Lyster v. Goldwin (1841), 1 
Gal. & Day. 463. 

1079. .] — Where a lease for 21 years 

contained a proviso that in case either landlord or 
tenant, or their respective heirs & exors. wished to 
determine it at tlio end of 14 years, & should give 
six months’ notice in writing under his or their re- 
spective hands, the term should cease : — Held : (1) 
a notice to quit, signed by two only of three exors. 
of the original lessor, to whom ho had bequeathed 
the freehold as joint tenants, expressing the notice 
to be given on behalf of themselves & the third 
oxor., was not ^ood under the proviso, which 
required it to be given under the hands of all three ; 
(2) the notice to quit being such as the tenant was 
to act upon at the time, no subsequent recognition 
of the third exor. would make it good by relation ; 
nor was his joining in the ejectment evidence of his 
original assent to bind the tenant by the notice. — 
Right d. Fisher, Nash & Hyrons v, Cutheix 
(1804), 5 East, 491 ; 2 Smith, K. B, 33; 102 E. R. 
1158. 

Annotations: — Distd. Goodtltlo d. King v. Woodward 
(1820). 3 B. & Aid. 689 ; Doo d. ElUott tj. Hulme (1828), 
6 L. J. O. S. K. B. 345: Doe d. Aalln v. Summorsett 
(1830), 1 B. & Ad. 135. Oonsd. Doo d. Mann v. Waltera 
(1830), 10 B. & G. 626. Reid. Dodd v. Aoklom (1843), 6 
Man. & G. 672 ; Chiurrinyrton r. Johnson (1845), 4 L. T. 
O. S. 398; lie Viola’s Indouturo of Lease, Humphrey v. 
Stonbnry. [1909] 1 Ch. 244. 

1080. Payment — ^Acceptance of balance of rent.] 

— Land was mtged. &,in 1859, apaymentof interest 
on the mtgo. was made. In 1878 a tenant of part 


of the property, on the direction of mtgee., but 
without mtgor.’s knowledge, paid rent to mtgee. 
He afterwards paid rent to mtgor. less the rent paid 
to mtgee., & there was no evidence that mtgor. 
required him to pay her the balance. In 1880 
mtgee. brought a foreclosure action. Mtgor. set up 
Real Property Limitation Act, 1837 (c. 28) : — Held : 
a payment to take the case out of the statute must 
be a payment by a person liable, — in the jiresent 
case, by a person tound to pay the principal 
or interest of the mtge. money; the tenant’s 
payment hero was not on behalf of the mtgor., 
but was simply a payment which the tenant as 
tenant was bound to make ; in the circumstances, 
there could be no ratification, the character of the 
payment not being variable by anything done 
subsequently between mtgor. & mtgee. — Har- 
LOCK V. Ashberry (1882), 19 Ch. D. 539 ; 51 L. J. 
Ch. 394 ; 46 L. T. 356; 30 W. R. 327, C. A. 
Annotations : — Consd. Bradeliaw r. Widdrinffton, (1902] 2 

(*h. 430, C. A. Reid. Lewin v. Wilson (1886), il App. 

(]aa. 639. P. G. ; He caifden, Annaly v. AKar*EIli8, [19001 

1 Ch. 774 ; Taylor v. HoUard, [1902] 1 K. B. 676; He 

Ltwey, Howard v, Lifflitfoot, J1907] 1 Ch. 330, C. A. 

Mentd. CTohb, Harston v. Timson (1882), 20 Ch. D. 

109, C. A. ; Ncwbould v. Smith (1885), 29 Ch. D. 882 ; 

Badeley v. CJonsolidatod Bank (1886), 34 (Jh. D. 530 ; 

Topham 1 ’. Bofdh (1887), 56 L. J. Ch. 812 ; Hujrlll v. 

WilkiuHon (1888), 38 Ch. D. 480 ; Re Owen. [189413 Ch. 

220 ; Kibble v. Fairthonie, [1895] 1 Cb. 219 : Hall v. 

Snowdon, Hubbard (1899), 68 L. .1. Q. B. 363, C. A. ; 

London & Midland Bank v. Mitchell, [1899] 2 Ch. 161. 

1081. Agreement to indemnify & instruc- 

tions not to make further payments.] — ^Pltf. hod 
maintained the natural son of deft.’s brother for a 
space of 15 months, during which time he had ex- 
pended £120, & had lent H. in cash £50. Pltf. had 
applied to deft, by letter for payment of £70 ; &. 
aeft. had sent £35. In his letter to pltf. deft, said 
he could pay over to pltf.’s bankers £35, the re- 
mainder of the money owing to pltf. by H., & 
continued— ‘ * but 1 beg in future you will not lend 
any money in my name, as I will not be answerable 
for it ” : — Held : not sufficient for the jury to draw 
the inference that H. had acted as agent of deft., 
& that deft, had afterwards sanctioned the agency 
so as to make him liable, — Ellaby v, Saunders 
(1847), 8 L. T. O. S. 367. 

1082. Delay in dissent.] — If the attorney of 

a party authorise A. to pay money for his client, ito 
A. i^ay it, & the attorney mention the matter to hi s 
client, who does not disclaim the transaction till 
several months after, this is evidence to go to the 
jury that the authority to pay was authorised by 
the client. — Parker v. Dubois, No. 217, ante, 

1083. Knowledge of custom. & silence.] — 

Pltf., a broker, on instructions of deft, bought three 
lots of sugar for liim, numbered 67, 68, & 69. By 
the conditions of sale the goods were to remain at 
the wharf, at seller’s risk, till the warrants were 
delivered to the buyer. On May 25 deft, requested 
pltf. to obtain a warrant for lot 67 & clear it at 
the Custom House, which he did. At the same 
time pltf. paid & obtained warrants for the other 
lots, which was the ordinary course of proceeding 
among brokers, they getting discount allowed by 
the s^er. It was proved that deft, knew of this 
practice, & that it had been done in this instance. 
On June 22 deft, instructed pltf. to clear lot 68. 


1078 i. Notice to quit — Britiqing action 
on notice.] — A notice to quit woh Hijuaied 
by a penson os agent & reooiver for C. 
Kjootinent was afterwards brought 
uiKin such notice : — Ilcltf : the bringing 
of the ejeotmont. was a sufiloieut re- 
co^itiou by C. of the act of the t\gent, 
without further proof of the agenev. — 
Conner v. M’Cartht (1826), liatt. 
643.~IR. 

1078 ii. .1 — On on ejectment 

by a landlord founded on a notice to 
quit signed by his agent : — Ildd : the 


subsequent bringing of the ejectment 
w’as not in it-self a sufflolent proof or 
recognition of the agent’s authority to 
serve notice to quit. — Frewen v, 
Auekne (1841), 4 It. Law. Hep. 181 (E.). 
— IR. 

1080 1. Payment — To ayeni by promis- 
sory note — Acceptance of subsequent pay- 
ments.] — Deft, was indebted to pltfs. for 
rent, & to pltfs.’ agent for goods supplied. 
He gave the agent his promissory note, 
payable to the agent, for the sum of 
two debts. The agent dlsoonnted the 


note, & appropriated the whole amount. 
After the due date of the note pltfs. 
received from deft, two quarters’ rent 
accrued after the date of the above 
transaction : — Udd : pltfs. had ac- 
quiesced in the transaction, & must bo 
treated as paid. — Northern Loan & 
Land Co, v. Lichtsoheinal (1888). 
6 L. R. N. Z. 643.— N.Z. 

1080 ll. Of sum loaned to person 

unauXhoriwd by borrofwer to receive same 
— Payment of interest charges .] — Knox v. 
Borvin (1893), Q, R. 4 S. C. 311.— CAN. 
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According to the ordinary practice, if the warrants 
had not been obtained previously, thev would 
have been obtained on the Saturday, & the duty 
would have been paid on the following Mondav. 
The warrants, however, had been previously 
obtained. A fire broke out after business hours on 
Saturday, & lot 68 was destroyed*: — Held : (1 ) the 
conduct of deft, amounted to a ratification or 
adoption of the previous payment ; (2) the sugar 
was then standing at the buyer’s risk ; (3) pitf. 
could recover the money paid for it as money paid 
for deft.’s use. 

Knowledge on the part of the principal that it 
was the ordinary course of business for the broker 
to make prepayment, &; acquiescence by silence, 
amounts to a specific permission to the broker to 
do so (Eble, O.JT.). — Sentance V. Hawley (1803), 
13 C. B. N. 8. 458 ; 1 New Rep. 323 ; 7 L. T. 745 ; 
143 E. R. 182 ; mh nom, Hawley v, Sentance, 

11 W. R. 311. 

1084. Partial indemnity.] — Where a broker, 

according to usual practice, pays the deposit for the 
buyer, who afterwards recognises the payment by 
l)art payment to the broker, this is not an admis- 
sion to dispense with production of tlio bought & 
sold notes, there having been no acceptance of part 
of the goods sold. 

In an action for the loss upon a resale of goods 
sold under a contract, with conditions stated at 
length in the declaration, the bought & sold notes 
not being produced at the trial, it appeared that 
the conditions were those usual in tea-sales ; that 
deft, was in the trade Sd acquainted with the con- | 
ditions ; that the brokers had paid the deposit j 
required by the conditions, & deft, had recognised 1 
the amount so iiaid as a debt frorn him the | 
brokers, & included it in a composition which he 
paid to them as his creditors: — Held: the pay- 
ment was not an admission of liability upon the con- 
tract. — D aniel v. Ridding (1845), 6 L. T. O. S. 192. 

1085. Proclamation bycolonialgovernor — Failure 
of Crown to Interfere. ] — Semhle : the non-objection 
on the part of the Crown to a notification or pro- 
clamation issued by a Governor of one of its ceded 
colonies does not imply that the Governor had 
authority in the subject of the proclamation, nor 
will its non-interference render the proclamation 
valid on the ground of acquiescence. — C ameron v. 
Kyte (1835), 3 Knapp, 332 ; 3 State Tr. N. 8. 
607 ; 12 E. R. 078. 

For full anns., see Dependencieb, Colonies & British 
Possessions. 

1086. Purchase — Acceptance of goods bought.] — 

Pltf., a factor abroad, having exceeded the price 
limited for purchase of hemp, deft., who objected 
to the contract, but afterwards reshipped & dis- 
posed of some of it on a new risk, was ordered to 
account for the whole at cost price. — C ornwal v. 
Wilson (1750), 1 Ves. Sen. 500 ; 27 E. R. 1173. 

Anrioiation : — Expld. ft Distd. Devaux v. Connolly (1849). 

8O.B.640. 

1087. .1 — Orders for goods were given 

respectively by the secretary, chairman of the 
board of directors, & deputy chairman of a joint- 
stock CO. The goods were delivered at the premises 
of the CO., accompanied with invoices made out to 
the co., & were used in the business of the co. ; — 
Held : ( 1 ) as the goods comprised in the orders were 
delivered to, & accepted by, persons authorised to 
accept them, & used in the business of the co., such 
orders, although not formally ratified by the 
directors sitting as a board, must be considered to 
have been adopted by the directors ; (2) the co. 
was liable upon them. — Smith r. Hull Glass Co. 
(1852), 11 C. B. 897 ; 7 Ry. & Can. Cas. 287 ; 21 
L. J. C. P. 106 ; 16 Jut. 595 ; 138 E, R. 729. 
Annokrftona:— Conid. Re Sea Fixe & Life Assoe., Green- 


wood’s Case (1864), 3 Do G. M. & G- L ^o'bes iv 
Marshall (1855), 11 Exoh. 106. ^Consd. ft Expld. 

NlohoUs (1857), 6 H. L. Cas. 401, H. L. Contd. & Distd. 
Sea, Fire. Life Assoe. Soo. t>. Port of London Ship Owners 
Loan ft Assoe. Soo. (1857 ). 6 W. R. 24, H.L. COMd. Prliu o 
of Wales Assoe. r. Harding (1858), k.13. & E* ; Allard 
V. Bourne (1803), 15 O. B. N. S. 468. Apld. Re County 
Palatine Loan & Discount Co., CartmeirB Case (1874), 9 
Ch. App. 691. Consd. Biggerstaff v. Rowatt s Wharfs 
1 1 896 1 3 Ch. 104. Refd. Royal British Bank v. Turquand 
(1855), 5 K. & B. 248 ; Router v. Electric Telegraph Co. 
(1856). 6 E. & B. 341 ; Peddyl v. Gwyn, Gordon e. Sea. 
Fire & Life Asscc. Soo. (1857), 3 Jur. N. S. 1 88 ; Re 
Atlieiueiini Life Assoe., Kx p. Eatrle liisoe. (1858), 27 
L. J. Ch. 829. Mentd. British Empire Mutual Life 
Assce. r. Browne (1862). 12 C. B. 723; South of Ireland 
Colliery Co. r. Waddle (1868), 37 L. J. C. P. 211. 

1088. .] — The agent of anincoiTporai^d 

ry. CO. agreed by parol \^dth pltf. to purchase of him 
a quantity of sleepers upon certain terms. The 
sleepers were received & used by the co. — Held : 
there was evidence from which the jury might find 
a contract by the co. — ^P auling London & 

North-Western Ry. Co. (1853), 8 Exch. 867 ; 7 
Ry. & Can. Cas. 816 ; 23 L. J. Ex. 105 ; 21 E. T. 
O. S. 157 ; 1 C. L. R. 997. ^ ^ 

1089. .] — All agent to receive rents & 

manage property agreed without actual authority 
that his principal should take the stock, etc., of aii 
outgoing tenant at a valuation : this included the 
eatage of fields, in which the principal’s cattle were 
afterwards placed by his sory ants with his know- 
ledge : — Held : this was a ratification of the wholo^ 
valuation. — R odmell v. Eden (1859), 1 P. & F. 


1090. Acknowledgment of liability.] — In an 

action against two persons, not partners, but hav- 
ing a joint power & authority (as t^stees under a 
deed of assignment in trust for creditors), for work 
done or goods supplied, on the order of one of them, 
any acknowledgment of liability on the part of the 
other, although accompanied by some qualification, 
or apparently made under some mistake of law or 
fact, may be left to the jury, as evidence of a ratifi- 
cation or of a precedent authority. — Hinton v» 
Forester (1858), 1 F. & F. 150. 

1091. Action against agent for negligence In 

purchase.] — A. purchased from B. through C.’.s 
agency an annuity, after C.’s bkpey. A. sued 0. 
for negligence as the agent in the purchase of the* 
annuity, but the action was compromised on C. 
paying costs & engaging to assist A. in a proof 
under the bkpey. A. claimed to prove for the con- 
sideration money on the ground that the grant of 
the annuity was a colourable transaction contrived 
for the purpose of obtaining A.’s money in payment 
of a debt due from B. to C., but the ct. rejected the 
proof on tlio ground that the transaction was a 
substantial one : — Semhle : even if the transaction 
had been colourable, the conduct of A., after bkpey. 
& with full knowledge of all the circumstances, in 
bringing an action against C. for negligence as th« 
agent in the purchase of the annuity was, as against 
the creditors, an election to adopt the annuity & 
would defeat the proof under the bkpey. — Re 
Howard & Gibbs, Ex p. Shaw (1826), 2 01. ft J. 

1092. Assignment of right purchased.]— In 

1863, a ry. co. under the powers of a special Act^ 
which incorporated Lands Clauses Consolidation 
Act, 1845 (c, 18), & Railways Clauses Consolidation 
Act, 1845 (c. 20), acquired land, without the under- 
lying minerals, ft constructed their ry. across it^ 
within the 4 years for that purpose limited by the 
special Act. In 1904 the co.’s solrs., acting without 
authority, to prevent injury to the ry. by subsi- 
dence entered into an informal agreement on 
behalf of the co. to purchase the minerals from A.,, 
the owner. Subsequently by a contract under seaL 
the co. assigned the benefit of the agreement to B., 
who, claiming the minerals adversely to A., dis- 
puted its validity i—Held : the co. by assigning the 



412 


Agency, 


Sect. 0 , — What armxmla to ratificafio n : Sub-sec t. 2.] 

•agreement to B. had ratified it. — Tuompson v » 
Hickman, [1907] 1 Ch. 550 ; 76 L. J. Oh. 254 ; 96 
L. T. 454 ; 23 T. L. B. 311. 


For full anus., see Mines, Minekai.8 & Quaiuhes. 

1093. Claiming goods purchased.] — In an 

action for the price of hoiise furniture ordered by 
deft.’s son in deft.’s name it appeared that deft., 
“Some months afterwards, came to reside in the 
house &, on the goods being taken under a writ of 
execution against the son, claimed them as his : — 
Held : there was evidence from which a jury might 
infer Ids adoption of the order. — B iiooks v . Merby- 
WEATHEB (1862), 3 F. & F. 144. 

1094. — Correspondence as to delivery.] — 
Where a contract for the sale of iron made by a 
broker is not binding on the parties owing to a 
material variance between the bought & sold notes, 
the fact that the buyer without refening to the 
terms of either the bought or the sold note, & in the 
belief that the contract is binding, authorises the 
broker to propose terms to the seller as to delivery 
of the iron & payment of the purchase-money is 
not a ratification of the contract contained in either 
the bought or the sold note. — Hievewbioiit (Hive- 
WRIGHT) V . Archihald (1851), 17 Q. B. 103; 20 
1^-1 . Q. B. 529 ; 17 L. T. O. S. 261 ; 15 Jur. 047 ; 
117E. B. 1221. 


Apld. Flscndcn r. Levy (1 863), 11 W. R. 259. 
Distd. 1‘arton v. Oroftn (1864), 16 C. B. N. S. 11. Dbtd. 
Hoyworth v. Knight (1864), 4 New Rep. 288. Mentd. 


Coddlnirton v, Goddard (1860), 82 Mass. Bop. 436 ; Luoas 
V. Dixon (1889), 22 Q. B. D. 357, C. A. ; lie Hoyle, Hoyle 
V. Hoyle, [18931 1 Ch, 84, C. A. 

1095. Delay in dissent.] — ^A. shipped goods 

to India, & in his letter of instructions to his agent 
B. directed him to invest the proceeds in certain 
specified articles of merchandise, or in bills at the 
exchange of the day, & remit them to England. B. , 
instead of complying with his orders, invested the 
proceeds in a commodity not specified in his letter 
of instructions, & transmitted a bill of lading for 
same, which reached A. on May 29, who notified an 
agent of B., on Aug. 7, his dissent from what had 
been done, the goods having in the meantime been 
lost at sea. — Held : the laches of A. in delaying his 
notice of abandonment so long discharged B.’s 
liability. — P rince v , Clark (1823), 1 B. & C. 186 ; 
2 Dow. & By. K. B. 266 ; 1 L. J. O. S. K. B. 69 ; 
107 E. B. 70. 

Annotation : — Apld. Peru Republic r. Peruvian Guano Co. 
(1887), 36 Ch. D. 489. 

1096. Failure to return goods to vendor.] — 

Although a husband is not coliabiting with his wife, 
yet if she improvidently takes up goods of a trades- 
man for which he would not otherwise be liable, ho 
a.ssents to the contract if, having any control over 
tVie goods, he docs not cause them to be returned 
to the vendor. — W aithman v , Wakefield (1807), 
1 Camp. 120. 

Annotation : — Refd. FreOHtone v. Butcher (1840), 9 0. & P. 643 . 

1097. Seizure of part of property purchased.] 

— ^A., knowing of B.’s bkpey., at the request of B.’s 


1093 i. Purohase — 2'akina 'jnmessUm 
of pwjtertjj bouuht.] — S., uotiiip: oh a4?ent 
for deft. CO., piirchOHed a pI<hh) of land 
from pltf., paying $100 on atscouni He 
tfivlnff a mtffo. note for the balance, 
lb® 00. were nutitU'd of the trauHtiolion 
wlthUi a week after the Klviiik of the 
note & took no hU^jw to iH'piidlat.e it. 
1 hoy entered into posscHHioii of the loud, 
dealt with it uh t.h(4r own, &, rtioeivetl 
i'bo, reiitH & profitH : — Ifeld : aHHUinliif? 
that S. wan not Icijrally auMioristsd t;0 
4 rlve the note at the tkno he did, the oo. 
had ratified ids uet. — R van v. Tkk- 
AiiNAL City ('Jo., Ltd. (1893), 25 N. 8. R. 
131.— CAN. 

1093 ii. I nsf runt ing agent to get out 

of co/i/rani.l~~}*iimcK v. JiEWLs (1870), 
21 C. P. 63 ; 31 U. C!. U. 244.— CAN. 

1093 iii. Dmijypnmil fallout by 

to insure jmrehased proi^rty .] — 
The munagini? director of on Jihiglish 
yo. without autliority contracted for 
the purcliutic of real estate for use 
of tlio CO. at O., in (Jauada, & >veiit. 
into poMHCHKion & iiHcd the property 
lor pur])oHeH of tlic co. The pur- 
chase was imniodlattdy ouiumunicalcd 
by liim to tiio Engllsli directors, & 
they disaT)provod tlicreof, but did no 
aet repudiating the purchase; on the 
contrary, they directed the buildings 
to bo insui'ed : — Held: tlds conduct 
was an adoption of ilie contract by the 
diw'ctors. — C^ onant' v. Miau. (1870), 17 
Gr. 574. — CAN. 

_ 10®,^ Negoiudiotia for return of 

rJuiticL] — B. sold a roceliorse to H., a 
nUuor, upon a representation by II. 
tliat his nxotlier >vould pay. II. on 
former (jootwlons had, to the knowdedgo 
of B., purchased horses for which tlie 
mother afterwards paid. Tlic motlicr 
allowed the son to keep a pack of 
hotmds at her resldencM', & paid for Ids 
oquipmont os imwter. The moUier 
entered into negotiations witli B. for the 
return of the horse — li course w'^hloh B. 
agreed to accept upon two alternative 
conditions, which tlio motlier agreed to 
oonsider ; & this inoident was relied 
upon by B. as a ratification by the 
mother of the contract with the son : — 
Held : tlie negotiations wrere not of 


stioh character os to amount to rati- 
fication by tli(^ mother. — BAUHErr 
e. luviNE, 11907J 2 1. H. 462. 471.— 

IR. 

1096 i. Delay in dissent.] — An 

agent was instrucLed to pureliasc a ratsiv 
liorse, a condition being that a veteri- 
nary surgC50u‘.s certificate tliat tlio horse 
w'as sound w'as first obtahuHl. Tlie 
ag<‘nt nhtaiiicd a qualified certificate, 
but paid the money. Pltf. kept tlic 
liorsc for several months, m^o no 
offer to return it, but loaseci the horse 
to B. & tried to sell it:— HeW; 
pltf. liad not rescinded tlic contract. 
Ratification may bo shown by mere 
acquiescence, or by not disavowhig 
ivithln a reasonable time, or by acts or 
omissions from wliich it can be inferred* 
If a party Intends to rescind ho must 
show* It by (dear mioquivoeal acts 
inconsistent wlUi ratification , — Gox r. 

Love & Uo. (1910), S. R. Q. 80. 
-CAN, 

1095 ii. .] — A oontrae.t of 

sale w*a.s coinplefed by delivery to 
r('sps. as vendors & to applts. os ven- 
il(H*s of bought & sold notes. Applts. 
retained the bought note & made no 
objection either to the terms of tlio 
contract or to flic authority of (). & M. 
as lirokers to bind t hem. Sulwequontly 
disputes arose as to inspection & de- 
livery of the goods, & reaps, were obliged 
to sell the goods elsewhere? at a loss. 
In mi action for damages for breach of 
eontraet : — Held : applts. wore bound 
by the contract entered into by C. & M., 
the evidence disclosing an implied 
authority to C. & M. to complete the 
contract on npplto.’ bolialf, & as, even 
if tliore hud not been any original 
autliority to C. & M., there was such 
acquiescence by applts. os amoimted to 
ratification, applts. only having dis- 
puted C. & M.’s authority after the 
dispute 08 to inspection & delivery 
arose. — Trent Valley Woollen Co. 
V, Oeluichs (1894), 23 S. C. 11. 682.— 
CAN. 

1096 i. Failure to return goods to 

vendor.] — In an action brought by pltf. 
against deft. oo. for the price of articles 
alleg(*d to have been sold by him to the co. 


for use in connection with tht’ construc- 
tion of th(?ir lino of railway, it appeared 
tliat the articles were sold to H., 
mmiagor or defts., & w*ero used by him 
In connection witli the building of the 
rood ; that pltf, was employed by 11. 
to do 0(?rtain work on the road: & that 
tills act of 11. was ratified by doits., who 
paid pltf. for the services rendered by 
liim : — field : the sale of the articles 
RiKid for was made to defts. & not to H . 
individually. — McDonald v. Broad 
Cove Coal Co. (1900), 32 N. S. R. 486.— 
CAN. 

y. Vnder hire-purchase agret- 

■nient — Hetaining copy of agreement ct* 
receipts for instalmenli-.] — T»eft., an 
illiterate woman, pormittcd her daugii- 
tor to sign a liiro -purchase agreement 
for a piano, whereiinder pitfs. retained 
property in the piano until full pay- 
ment. Pitfs. sued to recover the 
piano ; & deft, alleged ignorance of the 
clause in the agreement entitling 4.hem 
to resume possession. A copy of the 
agreement signed by the daughter bad 
remained in deft.*s house three ye.ars, 
& she kept the receipts for payment. 
The jury having found no ratification 
by doU:—~Held: the verdict was 
perverse & there must bo a new trial. — 
IIEINT7MAN V. GRAUAM (1888), 15 O. R. 
137.— CAN. 

*. Receipt of bailed goods by bailor's 
manager — Delay in dissent.] — Pltf. 
bailed a horse to deft, to lie returned 
to him at a certabi time. Before the. 
time elapsed deft., not requiring tlio 
horse any longer, returned it to H., 
w’ho was in pltf.’s employment both at 
the time of bailment & return, & w*ho 
told deft, that pltf. hod sent him for the 
horse. H. was known to deft. & to 
others generally os being in the em- 
ployment of pltf. as a general manager 
of his business. About two montlis 
after the return of the horse deft, met 
pltf. & told him that he had delivered 
it to H. Pltf. neither approved nor 
disapproved of this. Three years 
afterwards an action w'os brought : — 
Held : pltf. was estopped by his con- 
duct from complaining of the delivery 
to H. — Bouctiettk V. Anderson (1876), 
Temp. Wood, 64.— CAN. 
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wife & with B.’s money bought 30 South Sea bonds, 
& gave them to her. B.'s assignee seized 22 as 
part of bkpt.’s estate : — Held : he could not main- 
tain trover against A. for the money with which he 
purchased the other 8 ; as the seizing part of tho 
bonds was an affirmance of deft.’s act & pltf. could 
not avow the act as to part & disavow it for the 
rest. — WiisON V. PouLTER (1730), 2 Stra. 859 ; 1 
Barn. K. B. 118, 284 ; 93 E. R. 898. 

Annotation Refd. Peru Republic v. Peruvian Guano Co. 

(1887),36Ch.D.489. 

1098. Receipt of money — Correspondence between 
principal & third party.]— A., a solr.. employed by 
a mtgor. & a mtgee., received the ihterest on the 
mtge. debt regularly. After a time he fraudulently 
obtained from mt^r. a portion of the principal. 
At first mtgee. received his interest regularly from 
A. at his office ; but ultimately A. allowed the 
interest to fall into arrear till a large sum became 
due on the mtge. Duiing this time mtgee. made 
no application to mtgor. in consequence of tho 
irregularity in payment. In Sept., 1853, mtgor. 
paid mtgee. £43 13.9. 9d., as a half-year’s interest on 
the principal remaining due ; that led to an expla- 
nation & discovery of the fraudulent receipt of the 
principal by A. Mtgee. did not repudiate tho 
payment at the time. On Feb. 24 mtgor. wrote to 
inquire in what way he should pay the half-year’s 
interest Just due, expressing his fear that A. would 
not be able to make good his defalcations to mtgee. 
On the 26th mtgee. wrote requesting payment by 
cheque, & on Mar. 4 mtgee. again wrote, saying ho 
believed A. was hopelessly involved, & suggesting 
the loss should be divided between them : — He/d : 
(1) A. was agent of mtgee. to receive the interest 
but not tho principal ; (2) in order to bind mtgee. 
by the acts of A. in receiving the principal it was 
necessary to show either that what ho did was with 
intention of adopting the acts of A. or that the 
position of mtgor. was altered ; (3) in the circum- 
stances mtgee. was not bound. — Kent v, Thomas 
(1856), in. &N. 473. 

1099. Treating sum as debt from agent.]— 


W. lent a sum of money to defts. on the security of 
the rates. W.’s brother, authorised to receive the 
interest on his behalf, received & misappropriated 
the principal. W. afterwards treated the sum re- 
ceived as a debt from his brother, took a warrant 
of attorney from him to secure payment, & failed to 
inform defts. of his intention to repudiate the pay- 
ment : — Held : W. had ratified the payment to his* 
brother. — R. v. Tenbury Grdns., No. 709, ante. 

1100. Sale— Acceptance of purchase-money.] — 
Semble : the owner of a ship receiving the proceeds 
of a s^e of the ship by the master abroad is estopped 
rom disputing such sale, & so are parties deriving, 
title under him with knowledge of the facts. — The 
Margaret Mitchell (1858), Sw. 382 ; 4 Jur. N. S. 
1193. 

1101. Purchase-money earmarked.] — 

Confirmation by the owner of a sale abroad of a 
British ship by the master will not be inferred from 
vague expressions of api^^oval, if the owner at the 
time was not aware ot the true state of the facts 
relating to the sale. Acceptance of purchase- 
money generally operates as a ratification of the 
sale, but not so if the money was received without 
tho intention of appropriating it., or if received 
in ignorance of the facts relating to the sale. 

Tho owner of a shii), being ignorant of the true 
state of facts relating to the sale of his ship abroad 
by the ma^er, received as proceeds of the sale bills 
of exchange at 60 days ; before tho bills be(!ame 
due he became aware of the tme circumstances, & 
his ship having arrived, he arrested her ; wdien the 
bills fell due he obtained payment of them, & paid 
the money into ct. : — Held : such receipt of the 
purchase-irioney by him did not amount to a 
ratification of the sale. — The Bonita, The Char- 
lotte (1861), 1 Lush. 252 ; 30 L. J. P. M. & A. 
U5 ; 5 L. T. 141 : 1 Mar. J.. C. 145. 

1102. Action for price.] — The trustee of a 

bki)t.’s estate applied, under Bkpey. Act, 1869 
(c. 71), s. 72, to the Bkpey. Ct. to declare a bill of 
sale, made by bkpt. previously to his bkpey., 
fraudulent & void as against himself as trustee, <fc 


1098 i. Vcceipt of money - Correipon- 
dencc.] — W., a rt?»il estate agent, 
obtained from i>ltf. an offer to pni^haee 
tho property of deft., his principal. 
He wrote deft, be had received on offer 
for fourteen days at $850, which mo;int 
$807.60 net to deft. Ueft. wrote 
aocenting, fir transmitting dooumeuts 
of title. Pltf.’s attorney wrote a 
Sieque to W. or order for $850 & W. 
gave him his receipt. 
brother to \V., who declined to hand 
over the cash to him, whereon deft, 
wrote him a letter authorising him to 
nav over to his brother. In acknow- 
lodring this W. refusi’id U^ hand over 
the purchase-price until the transferB 
were rcgisteretl. I’ltf. 8c deft, s brother, 
as his agent, then wrote a joint letter 
to W. instructing him to pay the 
money to the U. bank, but Instead ho 
cion verted it ‘.—-Held : deft, had ratified 
the unautborised receipt of tho purchase 
price by W., fi: pltf.’s payment was 
good fic he was entitled to specific per- 
fonnanoe of the contract. PfioaphaU, 
Limt Co, V. Oreen, Ti. R. \ C. P. 6i ; 
Marsh V. Joseph, 118971 1 Ch. ^47, 
apH i //iifiterv.>if;rcr(1841),7 M.& W. 
322; Simpson v. Eggington, 10 Exch. 
S4 6 ; Lyall v. Kennedy^ 14 App. Oas. 4 .37 . 
refd. Henprt v. 

O. W. R. 360 ; 2 O. N. .5C0.— CAN. 

a. Eemor^tU of goods — Acceptance 
of same at destination .] — In an action on 
a reple^n bond against, principal fic 
sureties, the breach assigned wne ttie 
non -return of a portion of the timber 
replevied, for which defts. In replevin, 
the subsequent pltfs., obtained a Judg- 
ment. Tt appeared that the tlmwr, 
when replevied, wras on the l^anks of a 
river some distance above the point 


wJiorc it was intended to be Hhipjwd, & 
by directions of F., pltf. in replevin, 
it was put in the possession of L., whn 
was F. ’s general agent for looking after 
his lands in that part of the country. 
L. authorised deft, in replevin to take 
it down to tho shipi’ing point, where it 
was again taken possesnion of for r., 
by a person appolnt.<Hl by !.•. to receive 
It there, Sc shipped for F. Ji. had been 
forbidden by F. to permit this removal 
to the shipping point, biit defts. In 
replevin were not aware of it, fir sucli 
removal was to the benefit of w'hoevor 
might be the owner Held : the 
receipt of the timljor at. the shipping 
point by F. w'as a ratiticntlon on Ids 
part of the removal, though such re- 
moval was In violation of his orders. 
— Patterso?? V . Fuller (1872), 32 
U. G. R. Q. B. 210.— CAN. 

1100 i. Sale— Acceptance of ptirchase- 
7 twney.] — R. delivered cattle to J. to 
consign to G. D., who had previously 
acted as agent for R., on rixseipt of a 
telegram from J*» a-ssuiaing to act ^ 
agent for R., took possession of fic sold 
tho cattle fic remitted tho proceeds to 
R. , less commission. In an action brought 
by R. against D. for negligently selling, 
R. stated that ho had received the pro- 
ceeds of sales, but that 13. had no 
authority to sell tho oattlo on his 
account ; — Ildd : the receipt of pro- 
ceeds of sale by R. operated as a ratifica- 
tion of the authority of D. fic made D. 
Ids agent. — Rioketson v. Dean fic 
LAuanroN (1870), 4 S. A. R. 78. — 
AUS. 

ii. .1 — Buoovetskt v. 

Cook (1910). 16 O. W. R. 257 ; 1, 

! O. W. N. 998.— CAN. 


1100 iii. .1 -I’ltf. sued tho 

owners of land fic tiieir agents in tho 
alternative fur spoolfio perforjuanoo of 
a contract for tho sale to him fic pur- 
chase by him of land entered into by 
the agents with him, or for other relief. 
Tlic purcliOHC -money was i»aid by pltf. 
t.o the agents, possession was taken by 
pltf. fic improvements mad(', fic itossession 
retained for six years, but no eon- 
vcyanoe or transfer was made to pltf. : 
— Held : (1 ) a ratification of an act or 
transaotion will l)e Implied wherever 
tho conduct of tho iK^rson on whoso 
behalf it is done or entered into is such 
as to indical o an Intention to adopt It 
in whole or in part ; (2) the receipt of 
tho j)urchaB 0 -money or part thereof 
operated as a ratification of an im- 
authorlsed sale ; (3) in tho ease of an 
agent exceeding authority ratification 
might bo implied from silonoo or 
acqulOKoence. — Taylor v. lJEaLF.soN 
(1910), 15 W. L. R. 273.— CAN. 

1101 i. Purchase-money 

car-marked.] — In an action on a written 
agreement purporting to bo made 
between pltfs. fic deft, by M., his agent, 
for the sale by deft, of a plot of lan<l, 
it appeared that M. had received $200 
from pltfs., but had paid it over to deft, 
in a cheque which included other sums : 
— Held: as tho money w'as not know- 
ingly received as iKiing part of tho 
purchase-money, there was no such 
receipt of part of the purchase-money 
as amounted, according to Hunter v. 
Parker (1841), 7 M. fic W. 322, fic other 
oases, to ratlfloatlon. — Marooub v. 
Birnie (1912), 21 W. L. R. 462 ; 5 
D. L. K. 534.— CAN. 

1102 I. Action for price.] — D., a 

plumber, working on doft.'s house. 
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Sec t 6 . — What amounia io ratification : Suh-sec t 2.] 

to order the a 438 i^ees under the bill of sale, who 
had previous to the bkpcy. sold the goods com- 
prised therein, to pay over the proceeds of sale to 
himself as such trustee. The Bkpcy. Ct. having 
made the order prayed for, & the assignee having 
Accordingly paid over the proceeds of sale : — Held : 
the trustee could not afterwards bring an action 
of trover against the assi^ees under the bill of sale 
to recover the difference Tbetween the value of the 
goods the amount realised by the sale, inasmuch 
AS by the proceedings in bkpcy. to recover the 
proceeds of sale he had affirm^ such sale & waived 
the tort. — Smith v. Baker (1873), L. R. 8 C. P. 
350 ; 42 L. J. 0. P. 155 ; 28 L. T. 637 ; 37 J. P. 
307. 


Annotations : — Apld. Hoe v. Mutual Loan Fund (1887), 19 
O B 1). 347. C. A. Expid. Moroer v. Vans Oolina (1897), 
4 Mans. 3G3. Consd* IHoe v. Heed, [1 900] 1 Q. B-54, C. A. ; 
Comitti V. Maher (1905), 94 L. T. 168. Reid. Re Wilson, 
11916] 1 K. B. 382. Mentd. Davis v. Petrlo (1905), 93 
L. T. 611. 

1103. Authority to deliver given after sale.] 

— D., managing owner of a ship, through pltfs. his 
Agents sold her to T., & received a bill upon the O. 
Bank for the amount of purchase-money, which 
was duly paid. D. had no express authority at the 
time from defts., owners of 2o-64ths of the ship, to 
sell her, but the latter knew a sale was contem- 
plated ; & after the sale they executed a power of 
Attorney reciting they had agreed to sell the vessel 
to T. & had actually received the purchase-money, 
& empowering pltfs. to transfer their respective 
shares & to hand over tVve vessel to purchaser. 
IDefts. afterwards received from D., or settled in 
Account with him, the value of their respective 
shares: — Held: (1) the jury were warranted in 
finding defts. had authorised the sale of the ship by 
D. or had by their subsequent ratification so 
adopted his act as to render them jointly liable to 
pltfs. for commission due to the latter on the sale ; 
(2 ) the position of defts. was not so altered by the 
fact of pltfs. having drawn upon D. a bill at 3 
months’ date for the amount of the commission as 


to release the former from liability upon the dis- 
honour of the biU. — Keay v, Fenwick (1870), 1 

O. P. D. 745, C. A. 

Annotation: — Folld. Mould v, Andrews (1876), 35 L. T. 

813. 

1104 . Delay In dissent.] — ^By an agreement 

dated Aug. 31, 1855, & made between A. & B. 
(father & son) of the one part, & pltf. of the other 
part, A. & B. agreed to sell certain lands to pltf. 
The agreement was signed by B. on behalf of him- 
self & his father. Although there was not suffi- 
cient evidence of previous authority from the father 
to the son, it was clearly established that the father 
had full notice of the agreement a few days after it 
was signed. A. & B. afterwards desired to sell the 
property to another party. Pltf. filed a, bill for 
specific performance: — Held: the father by his 
subsequent conduct had ratified the contract made 
by his son . — Bioo v. Strong (1858), 32 L. T. O. S. 
98 ; 4 Jur. N. S. 983 : 6 W. R. 536, C. A. 

1105. .] — ^Unnecessary delay on the part 

of the owner, dissatisfied with the sale of a ship by 
the master, may import acquiescence in the sale ; 
& if there has been acquiescence by the owner, 
however unauthorised the sale may nave been at 
the commencement, it amounts to ratification 
by the owner. — ^The Australia (1859), 13 Moo. 

P. C. C. 132 ; Sw. 480 ; 7 W. R. 718 ; 15 E. R. 
60, P. C. 

1106. .] — ^Pltf. entered into a contract 

by letter with C., general manager of a ry. & har- 
bour CO., for purchase of some land belonging to the 
CO. In pursuance of the terms of contract a branch 
line of rails was laid down by the co., & possession 
was given to pltf., who placed machinery upon the 
land in such a manner that the knowledge of what 
was done must have come to the directors. Nine 
months after the date of contract the co. informed 
pltf. that 0. had no authority to contract, & repu- 
diated the contract : — H eld : though 0. had no 
authority to enter into the contract, what subse- 
qiiently passed amounted to a ratification of it. — 
Wilson v. West Hartlepool Ry. & Harbour Co. 


uddroHsod io 1dm a memorandum 
Btating that ho would require to HCiid 
to pltfB, in Boston for certain articles 
Hpooifled, which deft, gave to T., an 
expross-man, who handed it to pltfs. 
I'ltfs. trf^ted it as an order from D., 
with whom they hod dealings, & sent 
the g()ods & invoice to him by T., & 
D. loused to receive them. T. then 
dollvored them to deft., who paid T. 
for them, & took his receipt. Pltfs. 
rt^malning ignorant of this transaction, 
demanded payment of D., which he 
refused : — Tldd : by bringing assump- 
sit for goods sold & delivered against 
deft, they waived the tort, ratified the 
sale by T., & treated him as their agent, 
& payment to him discharged deft. — 
Dalton i\ Hamilton (1869), 1 Hon. 
422.— UAN. 

1104 i. Dday in dissent.] — Pltf. 

authorised M. to sell two horses. M., 
instead of Holling, exchanged one of 
tlio horses with deft, for another horse 
^ a sum of money. The money was 
3 )aid over to pltf.'s wife, & there was evi- 
dence tending to show that she informed 
her husband of the foots. There was no 
denial on his part that he had know- 
ledge. The exchange was made In 
Deo., & the horse taken in part pay- 
ment remained on pltf.’s premises all 
the winter. Pltf. returned homo in the 
latter part of Mar. & did not take steps 
to rosoind the transaotlon until some 
time in June : — Hdd : there was ao- 
qulosoonee amounting to ratification. — 
MoDonalu V. Morrison (1895), 27 
N. S. R. 347.— CAN. 

1104 II. ^.1 — T., pltf.’s agent 

to make soles of land, was authorised 


to api>oiut M. os selliug agent, & a 
number of sales by M. wore duly 
ratified by pltf. M. submitted deft.’s 
offer to T., who consented to a sale 
& notified pltf., but no reply was 
rciooived until some montlis later, when 
pltf., who had In the meantime trans- 
ferred his properties to another agent, 
repudiated the trunsaotion. Pltf. was 
aware that deft, had oommenoed digging 
a cellar on tho land, & it was not until 
deft, had erected a brewery & made 
improvements that he hoard that the 

S uroliase was disputed : — Hdd : T. & 
[. had acted within their authority, 
& ratification, if necessary, was to be 
implied from pltf.*s conduct, for if ho 
wished to repudiate, ho should have 
done so within a reasonable time. 
Leroux v. Broum (1852), 12 C. B. 801 ; 
Mites V. New Zealand Alford Estate Co. 
(1885), 54 L. J. Ch. 1035. cited.— 
McDouoall V. Cairns (1896), 2 

Terr. L. R. 219.— CAN. 

1104 iii. AdmissihUity of 

evidence.] — Agents for sale of applts.’ 
goods acted under a written autho- 
rity which provided that all oontraots 
were to bo made in applts.’ name, & 
wore to be submitted to them for 
approval: — Hdd: (1) the doemnent 
was capable of tho construction that 
the agents had authority to bind 
applts. by larovislonal contracts unloss 
the latter gave notice that they would 
not perform them, &; applts. not having 
given such notice within a reasonable 
time, the jury might infer that they 
had assented to this contract ; (2) the 
document justified the inference that 
the agents had authority to inform 
parties whether their proposals had 


been accepted by applts., & a statement 
by agents that tho oontract was being 
performed by their principals was 
admissible as evidence of ratification 
of the oontract. — International Paper 
Co. V . Spicer (1906), 4 C. L. R. 73U. — 


1104 iv. Taking benefit of con- 

tract.] — McDonald v. Leadlay (1914), 
27 W. L. R. 721.— CAN. 

1104 V. Receipt of note in pay- 

ment — Dratoing on purdtaser.] — ^In an 
action for damages for breach of con- 
tract, defts. wore precluded from 
denying their liability upon a oontruot 
for the sole by them of certain machi- 
nery, or that M. had been their agent 
in the making thereof, whore they had 
received acoeptonoes from pltfs. of 
the proposal to sell bearing on their 
face a statement that they wore 
subjoot to confirmation by defts., & 
had hold pltfs.* note payable to their 
order, & had twice drawn on pltfs. in 
respect thereof, & where the whole 
oorrespondenoe between the parties 
showed that pltfs. thought they wen* 
dealing with defts., & defts. had never 
repudiated the idea until the machinery 
sold proved worthless. Keen v. Priest, 
1 F. & F. 314 ; Wiedeniatin v. Walpole, 
ri8911 2 Q. B. 534, rofd.— Maple Leaf 
Portland Cement Co., Ltd. v. Owen 
Sound Ironworks Oo„ Ltd. (1913), 24 
O. W. R. 790.— CAN. 

d. Signature of composition deed — 
Dday dh correspondence.] — ^Lawrence 
V. Anderson (1890), 17 S. O. R. 319. — 
CAN. 
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Part VII. — Ratification 


<1865), 2 De G. J. & Sm. 475 ; 6 New Rep. 289 ; 
S4: L. J. Oh. 241 ; 11 L. T. 692 ; 11 Jur..N. S. 124 ; 
13 W. B. 361 ; 46 E. R. 459. 

Jnnotaiionfi Hunt v. Wimbledon L. B. (1878), 4 

O. P. D. 48, C. A. Apld. Patent Ivory Manufaotuiiner 
Co., Howard v. Patent Ivory Manufaoturincr Co. (1888), 
38 Ch. D, 156. Consd. Hoare v. Kiutrsbury Urban 
Council, [1912] 2 Ch. 452. Reid. Re National Savings 
Bank Assoon., Brady’s Case (1867), 15 W. R. 753 ; Mel- 
bourne Banking Corpn. v. Brougham (1879), 48 L. J. 

P. C. 12 ; Re Northumberland Avenue Hotel CJo., Sully ’s 
Oaso (1885), 54 L. T. 76. Mentd. Bateman v. Mid Wales 
Ry. Co., National Discount Co. v. Mid Wales Ry. Co., 
Overend, Gurney v. Mid Wales Ry. Co. (1866), L. R. 1 
O. P. 499; A.-G. v. Biphospbated Guano Co, (1879), 11 
Ch. D. 327, C. A. ; Hart v. Hart (1881), 18 Ch. D. 670 ; 
Teebay v. Manchester & Sheffield Ry. Co. (1883), 52 L. J. 
Ch. 613. i 

1107. .1 — ^A. & B. being tenants in 

common. A., without any authority from B., con- 
tracted for the sale of the estate. B., on being 
informed of it, objected, &> said the price was too 
low ; a mtgee. threatening to sell the estate under 
his power unless the sale proceeded, B. allowed the 
matter to go on, & gave no notice to the purchaser 
that he dissented ; an abstract was delivered, & 
negotiations as to the title went on for about 
3 years : — Senible : it was too late for B. to object 
that the agreement was entered into without his 
authority. — Phillips v. IIompray, Fotherqill 
V. Phillips (1871), 6 Ch. App. 770. 

For fuU anus., see Mines, Minerals & Quarries. 

1108. Letter requesting agent to return 

deposit.] — Deft, having a house to sell, No. 17, 
H. Street, emploj^ed B. to act as his agent in selling 
it. Pltf. being in want of an investment, applied 
to B. for an order to see No. 7 in same street. 
B. gave him a card to view No. 7, & upon being 
satisfied with it he paid a deposit of £20 for pur- 
chase of the house. An agreement for sale of the 
house was subsequently drawn out for the signature 
of pltf. & deft., out in that agreement No. 17 was 
the house agreed to be sold, & not No. 7. Upon 
this being discovered, pltf. refused to sign the 
agreement, but upon B. representing to him that 
it was really the house ho had seen, he eventually 
signed the agreement, & iiaid a further deposit. 
The agreement was then shown to deft., who, 
finding that a wrong term was inserted, namely, 
08 years instead of 64|, refused to sign. Pltf. 
applied to B. to return him the deposit, which ho 
declined to do without an order from deft. Pltf. 
went to deft., who gave him a letter to B., re- 
questing him to return the money. B. having 
again refused, an action was brought to recover 
same from deft. : — Held : (1) the letter to B. was 
evidence to go to a junr of a ratification by deft, 
that B. was acting as his agent ; (2) deft, was liable 
to repay to pltf. the money received by B. as such 
agent. — ^Benham v. Batty (1865), 6 New Rep. 42 ; 
12 L. T. 266 ; 13 W. R. 636. 

1109. Parol assent— Delivery of samples.]— 

A. & B. being jointly interested in a quantity of oil, 
A. entered into a contract for the sale of it, without 
the authority or knowledge of B., who, upon 
receiving information of the circumstwees, refused 
to be bound by it, but afterwards assented by 

f arol, A; samples were delivered to the vendees, 
n an action against vendees: — Held: (1) B.’s 
subsequent ratification of the contract rendered it 
binding ; (2) it was to be considered as a contract 
in writing within Stat. Frauds. — S oames v. 
Spencer (1822), 1 Dow. & Ry. K. B. 32. 

Annotations .* — Confd. Maolean v. Damn (1828), 4 Bing. 722 ; 
Durant v. Roberts Sc Keighley Maxsted, [19001 1 Q. B. 
629. C. A.; Keighley, Maxsted v. Durant, [1901] A. C, 
240, H. L. Refd. Riohe v. Ashbury Ry. Cairriage Sc Iron 
Co. (1874), L. R. 9 Bxoh, 224, Ex. Ch. 

1110. Sending Invoice to & demanding pay- 

ment from purchaser.] — Defts. bought goods at the 
shop of A., after notice that A. had committed an 


act of bkpey. by absconding, & claimed to set off 
against the price a debt due to them from A. A 
fiat having afterwards issued against A., his 
assignees sent in an invoice, & demanded payment 
for the goods so bought by defts. : — Held : the 
assignees did not thereby so affirm the sale as to 
disentitle them to maintain trover for the goods 
upon a subsequent demand & refusal. — Valpy v. 
Sanders (Saunders) (1848), 5 0. B. 886; 17 
L. J. C. P. 249 ; 11 L. T. O. S. 201 ; 12 Jur. 483 ; 
136 E. R. 1128. 

Annotation: — Reid. Rico v. Reed, [1900] 1 Q. B. 54, C. A. 

1111. Seizure of bankrupt's goods — Surrender by 

bankrupt’s assignees of interest therein.] — The 
house of pltf., an uncertificated bkpt., was broken 
open, & effects acquired by him subsequent to his 
bkpey. taken by defts., who had become his cre- 
ditors since bkpey. & did not know who his assig- 
nees were. The bkpt. having sued defts. in tres- 
pass, they obtained after a rule for a plea a 
surrender of the assignees’ interest in the effects 
seized: — Held: (1) this was a ratification of the 
seizure ; (2) pltf. could not recover. — Hull v. 

PiCKERSGiTX (1819), 1 Brod. & Bing. 282 ; 3 
Moore, C. P. 612 ; 129 E. R. 731. 

Annotations : — Apld. Foster r. Bates (1843), 12 M. & W. 

226. Consd.Hoslopv. Baker (1853), 8 Exch. 411 ; Durant 

V. Roberts & Keighley, Maxstod, [1900] 1 Q. B. 629,C. A. 

Refd. Muskett v. Drummond (1829), 10 li. Sc C. 153 ; 

Mills V. Oddy U 835), 5 Tyr. 571 ; Watson v. Swann (1 862), 

11 C. B. N. S. 756. Mentd. Bird v. Brown (1850), 4 Exch. 

786. 

1112. Signature of agreement — ^Acting on faith of 
same.]— In asaumpait for not receiving corn sold, 
it appeared that by the course of the corn market 
the seller’s broker delivered a sample & order for 
delivery of the com to the buyer, who had till next 
market day to refuse it if ho found the bulk vary 
from the sample ; & that the buyer sent his servant 
to examine the bulk &, having done so, refused the 
contract : — Held : although the broker’s note was 
not of itself a sufficient memorandum of the con- 
tract signed by the buyer or his agent within Stat. 
Frauds, the broker being primdfade the agent only 
of the seller & not of the buyer, jret, the buyer 
having acted upon the order by sending his servant 
to examine the bulk, was suen an adoption of the 
broker’s agency as made him agent for both parties, 
& his note was sufficient within Stat. Frauds 
(Lord Ellenborough, C..T.). — Kinnitz v. Surry 
(1805), Paley on Agency, 171. 

1113. Correspondence & receipt of money.]— 

Pltf. having purchased deft.’s lands at an auction, 
signed a memorandum of the contract, which the 
auctioneer’s clerk also signed as a witness. At the 
same time the clerk received & signed a receipt for 
the deposit, which was paid over by the auctioneer 
to deft.’s attorney. Deft, being unable to make 
out the title, the attorney wrote to pltf. advising 
pltf. to relinquidi the purchase : — Held : neither 
the receipt of the money nor the letter amounted to 
a ratification so as to constitute the clerk deft.’s 
agent to sign the memorandum. — Gosbell v. 
Archer (1835), 2 Ad. & EL 500; 1 Har. & W. 31 ; 

4 Nev. & M. K. B. 485 ; 4 L. J. K. B. 78 ; 111 E. R. 
193. 

For full anna., see Contract. 

1114. Delay in dissent.]— The several owners 

of lands in the parish of 0. entered into an agree- 
ment that a particular common should be enjoyed 
as a cow pasture for 99 years ; & this agreement 
was signed by the bailiff of one of the owners, so far 
as he had power. Though no particular authority 
could be snown, yet, after an acquiescence of over 
30 years on the part of this owner : — Held : an 
autnority should be presumed, & he should be 
boimd by the act of his servant. — Tupton v. Went- 
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Sect. 6. — What amounts to ratification: Suh-sects, 2 
c t- 3 .1 

WOBTH (1720), 1 Bro. Pari. Gas. 165 ; 2 Eq. Ca. 
Abr. 207 ; 1 E. R. 489. 

1115. Delay in obtaining information.]— II., 

a brewer, sent P. to bid at a sale by auction of 
property described as in the occupation of S. at £20 
a year, & B. & S. at 2s. a week each. 8., B., & S. 
were reallv under-tenants of C., another brewer, 
who had a lease for 9 years at £20 a year. At a sale 
the lease was read over & the property sold subject 
to it. It was knocked down to P., & he signed the 
contract, which contained no reference to the lease. 
An abstract was delivered omitting the lease. H. 
took no steps to repudiate the contract until after a 
copy of the lease had been applied for & furnished 
some weeks afterwards. The vendor filed a bill for 
specific performance of the contract for sale subject 
to the lease ; — Held : the unauthorised act of P. 
liad not been ratified by H. — Cabaltjero v, IIenty, 
No. 572, ante. 

Annotations : — Distd. L. & N.W. Ry. Co. v. lioulton (1890), 

62 L. T. 392. Refd. PhlllipH v. Miller (1875), L. R. 10 

O. P. 420. 

For full aiinH., see S. C. No. 572, ante, 

1116. Parol consent to execution of deed.]— 

In an action on a covenant which had been entered 
into by certain creditors of C., of which deft, was 
one, with pltfs., trustees for such creditors, there 
was an issue taken on a plea of non esi fach^m. At 
the trial there was evidence that the deed had bwn 
signed for deft, by his son ; & that on its being 
aft<jrwai ds shown to deft, ho was asked if the son had 
authority to execute it for him, when he stated his 
son had authority, & that he adopted it. It was 
also shown that deft, had confirmed t he proceedings 
which had been taken by pltfs. as trustees under 
the deed: — Held: there was evidence of a delivery 
of the deed by deft., sufficient to sustain a verdict 
for pltfs., notwithstanding the absence of proof of 
the son having been authorised to execute the deed 
by an instrument under seal. — T upper v, Eoi7I.kes 
( 1861), 9 0. B. N. S. 797; 2 F. & F. 166; 30 
L. J. 0. P. 214 ; 3. L. T. 741 ; 7 Jur. N. 8. 709; 9 
W. R. 349 ; 142 E. R. 314. 

Annotation: — Apprvd. Jte Seymour, Fielding v, Seymour, 

11913] 1 Ch. 475, C. A. 

1117. Stoppage in transitu— Letter assuming goods 
had been stopped.] — The consignor of a cargo wrote 
a letter to defts. in which he assumed that they had 
stopped the cargo in transit. This letter did not 
reach defts. until after stoppage : — Qu- : whether his 
letter gave them authority to stop the cargo at the 
time of stoppage, or amounted to a valid confirma- 
tion of that act. — ^Whitehead v. Anderson (1842), 
9 M. & W. 618 ; 11 L. J. Ex. 167 ; 152 E. R. 219. 

Annotations : — Apia. Weniworlli v, OuUnvnitc (1842), 10 


M. & W. 43C ; Coventry v. Gladstone (1868), L. R. G 

Eq. 44. Consd. Re Whitworth, Ex p, Qibl)efl (1875),'. 

Ch. D. 101; Expld. Re Kiell, Ex p. Falk (1880), 14 Ch. D. 

446. C. A. Apia. Bethell v. dark (1887), 19 Q. B. D. 

553 : Roddall t>. Union Castle Mall S.8. Co. (1914), 84 

L. J. K. B. 360. Expld. Booth S.S. Co. v. Cargo Fleet 

Iron Co., [1916] 2 K. B. 670, C. A. Reid. Bolton v, L. & Y. 

Ry. Co. (1866), L. R. 1 0. P. 431. Mentd. Tanner v, 

Scovell (1846). 14 M, & W. 28. 

1118. Submission to arbitration — Acting on pre- 
vious correspondence.]— Deft. co. served the owner 
of lands with a notice to treat under Lands Clauses 
Consolidation Act, 1845 (c, 18). Two years after- 
wards the CO. entered into possession. In the 
course of a correspondence between the landowner 
&> the co. the landowner received a letter purporting 
to have been written on behalf of the co., agreeing 
to a proposal that the value of the land should be 
submitted to arbn. under the above Act. This 
letter, which, with many others, was written by a 
clerk to a former solr. of the co., signing himself in 
this instance “ for law clerk,** was repudiated by 
the CO. as unauthorised : — Held : the co. could 
repudiate the letter of the clerk giving its assent 
although it had acted upon his i>revious correspon- 
dence. — Kemp v. South Eastern Ry. Co. (1872), 
26 L. T. 110 ; 20 W. R. 306, C. A. 

For full anus., see (JoMruTjjioKY 1 ’ur(^iiabk of Land &: 

COMFKNSATION. 

1119. Tender — Pleading tender made.] — At an 

interview between jiltf. & deft, at doft.*s house 
when deft, was willing to pay £10, A., who was 
jiresent, offered to fetch that sum, but was pre- 
vented by idtf.’s saying he could not take it: — 
Held ; (1 ) the offer was a good tender ; (2 ) although 
deft, did not at the time take notice of wliat was 
done, yet his pleading it aftorwards was a suffici(‘nt 
ratification of A.’s act. — Harding v. Davies (1826), 
2 C. & P. 77. 

For full aniiH., see ('oxTRirr. 

1120. Receipt of — Attempt to compromise 

claim for non-delivery.] — In an action to recover 
the difference in the market value of certain shares 
in a ry., sold but not delivered to pltf. by deft., 
pltf. alleged a readiness upon his part to comply 
with the conditions of the contract, & a tender of 
the money to the brokers from whom he had made 
the purchase. Deft, in a letter to pltf. *8 attorneys, 
in answer to one from them informing him that a 
tender had been made by pltf. to the brokers, had 
not repudiated the brokers as his agents, or denied 
their authority to receive the money, but evinced 
a wish to come to certain terms : — Held : (1) such 

conduct amounted to a recognition by him that the 
brokers were authorised, & the tender was good & 
valid; (2) a verdict found for pltf. shoiSd not 
be disturb ed. — Jackson v, Jacob (1837), 3 Bing. 

N. C. 869; 3 Hodg. 219; 6 Scott, 79; 6 L. J. 

O. P. 315 ; 1 Jut. 262 ; 132 E. R. 645. 


1118 i. Submission to arbitratimi — 
Kjiowledge amount ino to apjrroval .] — In 
u 8uit defended by un agent (am- 
mokhtar) on lieholf of deft., the agt'nt 
api>llcd for a referenoo to arbu., although 
lie had no iiowor bo to do under the 
am-mokhtamomah. After the sub- 
missloii of the award objootion was 
made on liohalf of deft, that the agent 
had no authority to apply for or con- 
sent to the rt'ferenoe : — TJeM : although 
the agent was not authorised to apply 
for or consent to a rt^ferenoe, deft., 
having l>ocn aware of the proceedings 
& tacitly ratified the action of Ids agent, 
oonld not be allowed to question the 
legality of the award. — SATuanr 
l^TAB BAHADOOR SaHI V. DUDHIN 
Gulab Koer (1897), I. L. R. 24 Calc. 
459.— IND. 

«. Sub^Uution of notes — Treating 
substituted note as existing security .] — 
A note payable to D. or bearer for 


$348.40, with interest at 15 per cent., 
was made to D. & delivered to liim a« 
reeve of the township f<ir money 
loaned by the latter, & was left with S., 
the treasurer, for pltfs. Subsequently 
deft, gave his own not^ for $278,i)ayable 
to S. (but not to order), S., without 
authority from pltfs., giving up to liim 
tho former, tho difference bolwrecn the 
tw'o notes lieing a loon to S. himself, 
though included In deft.’s note. S. 
liaving died, his accounts with pltfs. 
were adjusted by pltfs. with'liis surety, 
w'ho was charged with tho note sued on, 
which he arranged by giving the note 
for $278 & his own note for $70 ; 
& a l>alanoo of $183 was, os agreed to 
by pltfs., p€dd by lilm & a receipt 
therefor given to him in full of pltfs.* 
claim against S. After this settlement 
pltfs., by a resolution in council, recog- 
nised this note for $278 as amongst 
their existing securities, thus showing 
that they were aware of Its having 


been received in substitution of tlie 
note sued on: — Held: taking the 
I whole transaction together, there was 
such ratification of the acts of S. by 
pltfs. in the subsequent adjusting of bis 
oecounis with his surety that, coupled 
with tho receipt of the note for $278 
with other notes & money in full satis- 
faction of all claims on the note sued 
upon, it w^as evidence to go to the jury 
of the payment of this note under a 
plea of payment. — N orth Gwtllim- 
BKRG Towtnship r, Moore (1865), 15 
C. P. 445.— CAN. 

f. Trespass — Receipt of hoomage .] — 
The facts that a co. is entitled to 
hoomage on all himlicr coming within 
the boom & receives hoomage are not 
an adoption of the act of the owners 
of lumber in fastening it to the land of a 
riparian proprietor. — Dkver v. Sotjth 
Bat Boom Co. (1872), 1 Pug. 109.— 
CAN. 
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1121. Trover & conversion— Crediting debtor with 
additional sum over that realised.] — On Dec. 9, 
1909, pltf. was removed to defts.* infirmaiy 
suffering from temporary insanity. On Dec. 17, 
1909, the relieving officer of defts. seized & illegally 
sold goods of pltf., which she valued at £150, for £4. 
The guardians knew of the sale in Jan., 1910. On 
Apr. 1, 1910, defts. informed pltf.’s solr. that the 
relieving officer had acted wittiout instructions &; 
on his own responsibility, but they gave her credit 
for £2 12s. Oo. Pltf. having recovered, claimed 
damages for wrongful sale & conversion of goods. 
A jury having found the guardians had adopted 
the act of the relieving officer: — Held: pltf. 
entitled to judgment. — ^B arns v. St. Mary, Isijng- 
TON, Guardians (1911), 76 J. P. 11 10 L. G. R. 
113. 

Annotation: — Apld. Becker v. Riebold (191 a), 30 T. L. R. 

142. 

1122. Withdrawal of fund In court — Bon& fide 
receipt by principal of costs out of. J— Without the 
knowledge or authority of X., a solr., A., another 
solr., used X.*s name in proceedings wherein by 
acts of fraud & forgery A. obtained an order for the 
payment out of a fund in ct. & was thereby enabled 
to get the fund paid out by a cheque from the Pay- 
mai^r-General, with which he opened a fictitious 
account at the bank. Two days later & after the 
account had been partially drawn upon, X. was told 
by A. that his name had been made use of for a 
formal party. X. reprimanded A. for this, but, 
without inquiring into the nature of the business, 
accompanied A. to the Paymaster-General’s Office 
& received a cheque for £15 for costs ; over £10 of 
this he paid to A. for out-of-pocket expenses, & the 
balan'^e of £4 6s. 6d. he handed to his partner Y., 
who entered it to the credit of the firm in their 
books without knowing anything of the circum- 
stances in which the money had been paid. A 
large portion of the fund formerly in ct. having 
been lost : — Held : ( 1 ) in the circumstances X. haa 
not condoned or ratified the use of Iris name by A. 
& was not liable for the whole of the loss sustained, 
but only for the amount of the £16 cheque which 
h(i took ; (2) Y. was liable only for the £4 6s. 6d. 
received by him for the partnership. Form of 
order for making good a loss occasioned to the 
( ’onsolidated Fund under Ct. of Ch. (Funds) Act, 
1872 (c. 44), s. 5, through payment of a fund out of 
ct. to the wrong person. — Marsh v, Joseph, [1897] 
1 Ch. 213; 66 h. J. Ch. 128 ; 75 L. T. 558; 45 
W. R. 209; 13 T. L. K. 136; 41 Sol. Jo. 171. 
C. A. 

Annotations: — Distd. llv Williams’ Settled Bstat oh, 119101 2 

(Jh. 481. Refd. Ilanibro v. Burnand (1903), 8 Com. 

252. 

1123. Work executed— Acceptance & sale of ship 
as repaired.] — Wliere pltfs. contracted with the 
agent of an absent shipowner to effect certain 
specified repairs (all confined to damage bjr strand- 
^ug), &, in^ad of doing the work as stipulated, 
alleged that they had, on the agent’s authority, 
done the equivalent thereto or better, & in the same 
contract stipulated that they should be paid for 
repairs due to deterioration at scheduled prices 
stated by them, & it appeared that the agent’s 
authority to pltfs.’ knowledge was limited to the 
specified repairs : — Held : the facts that the ship- 
owner had taken the ship as repaired Sl sold it did 
not amount to a ratification of the contract. — ^For- 
man & Co. Proprietary, Ltd. v. The Liddesdale, 
[1900] A. C. 190 ; 69 L. J. P. C. 44 ; 82 L. T. 331 ; 
9 Asp. M. L. O. 46, P. C. 

Annotation : — Distd. Dakin v, Lee (1914), 81 1*. J. K. B. 

894. 

1124. Adoption by corporation of surveyor's 

acts.]— The city surveyor of Manchester having 

J.— VOL. I. • 


certified under Manchester Improvement Act, 1867 
(c. xxxvi.), s. 38, that there was imminent danger 
from a building of wiiich pltf. was the owner dt 
occupier, the town clerk, assuming to act on behalf 
of the corpn., issued a direction to the surveyor to 
cause the building mentioned in his certificate to 
be taken down or repaired in such manner as he 
should think requisite.” The surveyor employed 
a builder to take down & rebuild certain parts of 
the building ; the builder was paid by the corpn. 
for so doing, & the corpn. afterwards recovered the 
amount from pltf. : — Held : the acts of the sur- 
veyor, authenticated by the town clerk, were the 
acts of the corpn. ; or, at all events, they were 
ratified & adopted by them so as to justify what 
was done under the certificates. — Cheetham v. 
Manchester Corpn. (1876), L. R. 10 C. P. 249 ; 
44 L. J. O. P. 139 ; 32 L. T. 28 ; 39 J. P. 343. 

For full aims., see Coupon ations. 

1125. Agreement to pay.]— In an action for 

work & materials it appeared that pltf. was em- 
ployed in rebuilding certain stables, out finding it 
difficult to do so without rebuilding the adjoining 
stables, which were in a ruinous state, he applied at 
deft.’s house & received directions to do the work 
from one who, though he had done some iobs for 
deft., had no authority to order anything to oe done 
for deft., who was at the time out of the country. 
Deft, did not know of the work being done untU the 
bill for it was sent in, when after some delay he said, 
as the work had been done, rather than have litiga- 
tion he would pay for it. The jury found for pltf. 
On motion for a new trial : — Held : ( 1 ) deft, ’s delay 
in answering, followed by the promise to pay, was a 
sufficient ratification, though accompanied by a 
disclaimer of authority ; (2) the ratification might 
be after action. — Richardson ,v. Oxford (Coun- 
tess) (1861), 2 F. & F. 449. 

1126. Knowledge amounting to approval.]— 

A benefit building society is bound by orders for 
necessaiy repairs given by the secretary, though 
not pi'eviously sanctioned by the number of trus- 
tees required by the rules for transacting the 
ordinary business of the co. or entered in the 
minute-book, where the trustee s knew at the time 
the repairs wore being made. — Altard v. Bourne 
(1863), 16 C. B. N. S. 468; 3 New Rep. 42 ; 143 
F. R. 863. 


Hub-sect. 3. — Burden op I’roof. 


1127. On person alleging ratification. ]- A . placed 
money in the hands of B., a solr., for invest- 
ment. B. mi8aj)propriated the money, &, to cover 
the fraud, obtained from C., another client, upon 
a false representation, a transfer of C.'s equi- 
table interest under a previously executed mtge. 
No money of A. was paid to C. In a suit to set 
aside the transfer it was contended that C. had 
ratified & confirmed the transaction: — Held: (1) 
the burden of proving a case of acquiescence lay on 
A., & could not be discharged except by proving 
(a) C. was aware of the time & manner in which A.’s 
money was deposited with B., (6) no part of it had 
been employed for C.’s use or benefit ; (2 ) the trans- 
fer must be set aside. — Wall v. Cockerell (1863), 
10 H. L. Cas. 229 ; 1 New Rep. 486 ; 32 L. J. Ch. 
276; 8 L. T. 1 ; 9 ,Tur. N. S. 447 ; 11 E. R. 1013, 
H. L. 


Annotations : — Consd.Spalehi v. Cowno, Edwards v. Sp ght 
(1863), 1 Hem. & M. 369. Distd. London Freeho’ » dc 
LeaFCliold Property Co. r. Snffleld (Lord) (1897), 46 W. R. 
102, V. A. Retd. Mollctt V, Robinson (1870), L. R. 5 
O. P. 646. 


E E 
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Sect. 7.— EFFECT OF RATIHCATION. 

Hub-sect. 1.—In General. 

1128. General rule.] — A subsequent ratification 
by a principal of a contract by an agent is 
e<iiiivalont a previous authority. — M aclean v. 

Dunn, No. 1 J58, prW. ^ , r au 

1129. -.J- That an act done for another 
by a person not assuining to act for himself, 
but f(n‘ such other person, though without any 
antecedent authority, becomes the act of the prin- 
cipal, If Huhs<iqiiently ratified by him, is the known 
A well-estahlished rule of law. In that case the 
principal is bound by the act, whether it be for his 
detriment or advantage, whetlier it be founded on a 
tort or a contwict, to the same extent as by & with 
all the cons(j<|U(mces which follow from the same 
act done by his previous authority (Tindal, C. J.). 
— WILHON V. Tuaiman (Tummon) (184‘3), fi Man. 

6 G. 230 ; 0 Scott, N. U. Hfil ; I Dow. A; L. .51."^ ; | 
12 L. .1. C. r. 300; 1 L. T. O. H. 250, 31 4 ; 134 I 

K. K. H7U. I 

Annotaliunft f'olUor v. Clarke (1845), 5 L. T. (L H. 

475; Anoona in Markn (1802), 7 11. & N. 080. Dtstd. 
Brook V. Book (1871 ), L. It. 0 Kxoh. 89, A void orlUepal 
act, a foPKory, cuiinol be ratified . Consd. Dormiit 
t>. BoIktIh ti K< »«l»b'y, MiixnU'd. 1 1900] 1 Q. B 629. C. A.; 
KelkOdey, MaxHh d v, Durant , H 901 J A. C. 240. Tlu-prin 
elph» dm 5 s not apply wIhmi the poi*Hon inakink the contract 
did not profeHH at the time «if inaklnK It to ho actuifr <ui 
bohalf of a principal. Mentd. Walker v. IliiiiD r (1845). 
2 0. B. 324; Polldt r. Hoppe (1847), 5 ('. B. 220: 
WiUuTH V Parker (1859), 4 11. He N. 524; WoolU’ii r. 
WrlKht (1802). 1 II. & C, 554. Kx. (’»>.: Walker r. 
H. V',. By. (’■<»., Sinilh r. S. K. By. Co, (1870), 23 L. T. 14; 
MeCuul r. StraUHH (1883). Cah. dc Kl. 106; Mornri r. 
18alher« (1889). 22 Q. B. D. 01 4. A. 

1130. .j—lf a principal acts on a cont ract 

entered into by his agent beyond his authority, he 
cannot afterwards dispute his agent’s authorit.j^ to 
enter into it.- Stdakt (Ivohd) r. 1 x)NI)o.n A 
North- Wkhtkun 11 v. (V). (1852), 15 Deav. 513 ; 

7 Ily. A (^an. (3as. 25 : 51 K. H. 830; ranr<{ oi) 
another point, I D<* (j. M. A G. 721, 1<.3J. 

1131. - .1-11 orjc mail jjrolesses to make a 

contract on behalf of another, A that other adopts 
it, it is the .same as if he had made it him.self 
(Martin, IC). Dbto v, Hkvnoi.ds (IS5I), B 
Kxch. 41(1 ; 23 C. J. Kx. B8 ; 22 K. T. O. S. 210; 
18 .hir. 472 ; 2 W. 11. IBO ; 150 K. K, 175. 

Annotntioiifi : Rold. Artiifield v Alliiorl (1857), 27 L .1. Kx. 
42; Kielderr, Miiri-hull ( 1 8a; 9 ( '. B. N. .S. ooo ; M ’(’»!' 
1 ’. 'I’uylur (1865), 31 L, .1. t'. I’. ;U»5. Montd. Ihu'Im'h r. 


Marshall (1855h 3 C. L. R. 933 ; R. v. Harper (1881). 7 
g. B. D.78.C. C. R. 

1132. Ratification equivalent to prior command,] 

If a servant sells a horse with warranty, it is 

the sale &; contract of the master, but it is the 
warranty of the servant, unless the master gives 
him authority to warrant it, for a warranty is 
void which is not made & annexed to the contract ; 
but if the master do agree unto it after, it shall be 
said that he did agree to it ah initio. As where a 
servant docs a disseisin to the use of his master, the 
master not knowing of it, & then the servant makes 
a lease for years, & then the master agrees, the 
master shall not avoid the lease for years ; for now 
he is in by reason of his agreement ah initio. When 
the servant promises for the master, that the master 
shall forbear to sue, etc., A; shall by such a day 
deliver to deft, the obligation, etc., & deft, pro- 
mises to pay the money at such a day, & the 
master having notice thereof apees to it, it is now 
the promise of the master ah initio, for it is included 
in his authority that ho should agi’ee, compound, 
etc., & he has pow'er to make a promise. -S eig- 
nior & Wolmeb’s Case, No. 847, ante, 

1133. .] - An agent sold goods to bo paid for 
by bills. The purchaser gave the bills, & directed 
the agent to hold the goods for him, unless he could 
sell them at a certain profit. While the goods thus 
rcuriained, the acceptors of the bills stopped pay- 
ment. The agent thereupon applied to purchaser 
for further security. Purchaser then gave the 
agent an order to sell the goods, &; jiay the bills. 
Subsequently & before any sale purchaser becanio 
bkpt. ; his assignees claimed & brought trover for 
the goods :~lJ( ld : ( 1 ) they w’cre not entitled ; 
(2) tlie application by the agent for security must 
be consiuered as an application on behalf of the 

, vendor, whose assent to the arrangement might be 
presumed, it being for his benefit, <fe whoso subso- 
I {(uent assent would relate back to the transaction 
which required the aaserit. — Bailky v. CuLVEli- 
WEix (1828), 8 B. A C. 448 ; 2 Man. & By. K. B. 
51)4 ; Dan. A Ll. 170 ; 7 L. J. O. 8. K. B. 19 ; 108 
K. B. noth 

Jnw«/ah()N/t.‘-^Expld. & Folld. lie Dousla?, Ex p. Haiikoy 

(1838), I 1) >.M-. 1 . Apld. llmohin-on v. Hrywnrth (1838), 

9 Ad. El. 375. Mentd. Dixon v. Yates (l 833), 5 B. & Ad, 

313 : Uodts r. Hose (185.5), 17 O, B. 229 ; Moyerstein r. 

Barber (1806), 30 L. .1. C. P. 48. 

1134. — — .J — When one pai*ty means to act as 
agent for another, A acts accordingly, a subsequent 


PART Vn. SECT. 7, SUB-SECT. 1. 

1128 I. (ienrntl rulrA A <'<uitniet 
made by an « 4 reiil is eiunpleie befuri’ 
lie hUH iw^.viNed bin prineipnl of it. N 
iKdoro llu* latter has Meat, a rat tik^d inn 
(o the tdher t<* tlie eontraet, 

HilillAliP r. Tiiomi'-»on Co. (1903), 5 
giie. P. U. 372. CAN. 

1128 ii. - .1 Where the lud of the I 

a^rout baN Uvn oommuineated to N 
ratified by the i>rineii»al, it iMHKmies the 
not of the prlnoiiNil in point of law. 
PhyiTONJKK Nt-WSKUWW.JKIt V. Coiol 

AUhomkj> Saihh (1871), 7 Madriw lliirh 
Vi. Hep. 309.- IND. 

g, lidii/imtioH rrlrtHU’titr as rcQurtls 
place it lime.] - He who luiikes u pur- 
eluutt' at his doiniell from an lurent 
intern Into the eontraet there e.antvot 
Im* wnsIdi'rtHl tw havinikr made the Hale 
At the plai'e where it is ratified by the 
prtnoii>al, such ratifleation In'in^; but n 
«UMj>cii«lvo or n'solutory eondition 
aiM'ordiUK to t he faota of each OAse, the 
fulfilment of which is retmaotlve to the 
date it place of the contract. — TurroKL 
V. Ashai> (1912), 14 gue. P. K. 202.- 
CAN. 

h. .] — In ft Bftle by a tV)in 

inerolal trftvoUor the contract is iK'r- 


b'oleil at the plaee wherr the order is 
taken. In .suppo.sinp: that the order lie 
.‘^nbjirt to ratiileat ion, sueh ratification 
will be retroactive to the day place 
when vSe when* the nale was CfTeided. — • 
tlKNpUK.VU r. liWIONK (1917), 18 

g, P. B. 321.- ^AN. 

1132 i. liaU’/iration r^iuinilcnt to prior 
command.] 'riie rule as to ratification 
by a (irimupal of mds done by an as- 
sumed ap:t«ut is that the ratification in 
thrown btu*k to the date of the not done, 
& that the intent is put In the same 
tMvsition a-, if he liad authority to do 
tin* act at tlie lime the act was done hy 
him. PirKM.>i v. WKSTimN AssimANck 
Vo. (1902), 40 N. S. U. 327.— CAN. 

1132 ii. —Jich:aS€of(igenV8(tunrnn- 
tor.l -A motor ear co. eiuploved 1*. & 
Co. to sliip a motor car & deliver it to 
their order. P. jsr (W, emploved pltf. 
a.s their mteiil, to carry out these in- 
structions When the OiW arrived the 
throuirh hill of ladimr was not forth- 
cointiijr. I’ltf.. as oonsikmee of the oar, 
! beriMiiH>n cominuuiciited witli 5T., who 
, had aeded as fnmit for tlie motor oar co., 
I ,S: tufn^'d to deliver the car to M. upon 
' indemnify pltf. 

* * I claims ill consequence of the 

' delivery of the oar by pltf. without pro- 


duction of the sliippint? documeut.s. 
Defts. indorsed uikui t he letter of jpiarau- 
t,ce a further ^marantec for it.s due p(‘r- 
fonnanee. Pltf. then wrote to 1*. & Co. 
fully acquaint inj^ them with all the 
cii’cuiustances, A: wit h the delivery of tho 
oar to M., it inclosing? a copy of tlio 
letdiT of pruarantcc & defts.’ indorse- 
ment. Both P. A: Co. 8c the motor ear 
CO., with full knowk'dH’e of all the factn, 
stated that, they were satisfied to have 
delivery cffi'cted to M. upon his letti'r 
of ;ruarantec so indorsed. M. havino: 
paid all the shippin*.? charges, obtiAlned 
possession of thi^ wr & sold it, but did 
not account to the satisfaction of his 
principals, the motor car co., for the 
proct^ds of the suile. P. 8c Co. then, at 
t-he instijuration of tho motor car co., 
made a claim upon pltf., wdio sued defts. 


of the letter f»f pmamntee wivi'n by M. : — * 
llehl : t-he subsequent ratifleation by 
pltf.’s principals of the delivery of tho 
car to M. w’us equivalent to orhrtnal 
authority, & no cnforce^ible claim in 
roHi>ect of such delivery could be made 
upon pltf., 8c pltf. had no cause for 
action uiK>n the letter of pniarantec 
aj^ainst defts. — Union Bank of 
Australia r. Rudder (1911), 13 

C. L. R. 152.— AUS. 
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ratification by the other is equivalent to a prior 
•command (Parke, B.). — Poster v. Bates (1843), 
lDav.&L.400; 12M.&W.226; 13L.J.Ex.88; 
2 L. T. O. S. 1 50 ; 7 Jur. 1093 ; 162 E. R. 1180. 


Annotations: — Ezpld. Holland v. King (1848), 6 C. B. 727 ; 
Morgan v. Thomas (1863), 22 L. J. Ex. 152 ; Hill r. Curtis 
(1865), L. R. 1 Eq. 90. Consd. Durant v. Roberts & 
Keighley, Maxsted, [1900] 1 Q. B. 629, C. A, Reid. Bodger 
V. Arch (1864), 10 Exoh. 333. Mentd. Wolchman v. 
Sturgis (1849), 13 Q. B. 662 ; Copner v. Gopn-r (1862), 10 
h. T. O. S. 67 : Crossflold-v. Such (1853), 1 C. L. R. 668 ; 
Thome r. Tilbury (1858), 27 L. J. Ex. 407 ; Pemberton 
V. Chapman (1868), K. B. & E. 1056, Ex. Ch. ; Baker r. 
Blaker (1886), 65 L. T. 723 : 7?e Pryse, [1904] P. 301, 
C. A. ; Ellis V. EJlbs, [1905] 1 CK. 613. 


1135. ] — The doctrine Omnis raiihabiiio reiro^ 

irahitur ct mandato priori cequiparaiur means: (1) 
as applied to cases of contract, that if A., unautho- 
rised by B., makes a contract on his behalf with C., 
which B. afterwards recognises & adopts, the con- 
tract is to be dealt with as having been originally 
made by his authorit y ; (2 ) as ar)plicd to cases of 
tort, that where A., professing to act by the 
-authority of B., does that which prlmd facie 
amounts to a tresf)ass, & B. afterwards assents to 
^ adopts such acts, A. is treated as having from 
the beginning acted by his authority, & B. becomes 
a trespasser unless he can justify tlie act. In some 
cases also where an act, which if unauthorised 
would amount to a trespass, has been done in the 
name & on behalf of another, & without previous 
-authority, a subsequent ratification may enable the 
party on whose behalf the act was done to take 
advantage of it, & treat it as having been done bv 
his direction ; but this doctrine must be taken with 
the qualification that the act of ratification must 
take place at a time & in circumstances when the 
ratifying party might have liimself lawfully done 
the act which he ratifies. 

The doctrine is one intelligible in principle, & 
easy in its application, when applied to cases of 
contract. If A B., unauthorised by me, makes a 
contract on my behalf with J. S., which I after- 
wards recognise adopt, there is no difficulty in 
dealing with it as having been originally made by 
my authority. J. S. entered into the contract on 
the understanding that ho was dealing with me, & 
when I afterwards agreed to admit that such was 
the case, J. S. is precisely in the condition in which 
he meant to be ; or, if he did not believe A. B. to be 
acting for me, his condition is not altered by my 
adoption of the agency, for he may sue A. B. as 
princii>al, at bis option, & has the same equities 
against me, if I sue, which he would have had 
against A. B. (Rodfe, B.). — Bird v, JIrown, 
No. 1035, ante. 

Annotaiiim : Siini’sou v. Kggington (186.5) 10 

Kxcli. 845. 

For full anriH., sec S. C. No. 1035, mite. 

1136. .] — If a person takes on hirnseK to 

act as the agent of another, & as such enters into 
an agreement & communicates what he has done to 
the principal, & the act is afterwards adopted by 
him, it then becomes the agreement of the principal. 
The person is then ex post facto constituted an agent, 
that is to say, the principal has adopted ratified 
the act (Romilly, M.R.). — Collen v. Gardner, 
No. 428, ante. 

1137. . ] — Def ts. made an offer to pltf . subject 

to the proviso that it should be withdrawn if not 
accepted within a month. On the last day of the 
month pltf. posted an acceptance, addressed to an 
unauthorised agent of defts., by whom it was not 
received until af ter the month had expired. Defts. 
by their subsequent conduct ratified the act of the 
agent in receiving the acceptance on their behalf : — 


Held : (1) as the agent must be regarded as being 
authorised to receive the acceptance, the accept- 
ance dated from the time of posting ; (2) the accept- 
ance was in time. — Morrell v. Studd & Milung- 
TON, fl913]2Ch. 648; 83 L. J. Oh. 114; 109 L.T. 
628; 58 Sol. Jo. 12. 

1138. Act of public agent.] — Deft., a naval 

commander, stationed on the coast of Africa, with 
instructions to suppress the slave trade, was re- 
quested by the Governor of Sierra Leone to obtain 
liberation of two British subjects detained as slaves 
at the Gallinas by the son of the king of that coun- 
try, & in effecling that object t) use force, if 
necessary. lie jiroceeded to the Gallinas with an 
armed force, &, having landed at Dombocorro, 
took military possession of a barracoon belonging 
to pltf., a Spaniard carrying on the slave trade at 
the Gallinas. He communicated with the king of 
the country, & the two British subjects having 
been released, deft, concluded a treaty for the 
abolition of the slave trade in that country. In 
execution of this treaty, deft, fired the barracoon of 
X)ltf. & carried away his slaves to Sierra Leone, 
where they were liberated. Some of pltf.’s goods, 
used in the slave traffic, were claimed by the king 
as forfeited, & delivered up to him ; other goods 
were destroyed. These proc-oedings having been 
communicated to the Lords of the Admlty., & the 
Secretaries of State for the foreign & colonial 
departments, they respectively, by letter, adopted 
& ratified the act of deft. : — Held : (1 ) pltf. might 
maintain trespass for seizure of his slaves ; (2 ) rati- 
fication of deft. *8 act by ministers of state was 
equivalent to a prior command, & rendered it an 
act of state, for which the Crown was alone respon- 
sible. — Buron V. Denman, No. 432, ante. 

For full anna., see S, C. No. 432, a- te. 

1139. .] — An act done by an agent of 

the Govt., though in excess of his authority, being 
ratified adopted by the Govt. : — Held : equiva- 
lent to previous authority. — Secretary op State 
FOR India v. Kamachek Boye Sahara (1869), 
13MOO. J». 0. 0. 22; 7 Moo. Ind. App. 476; 19 
E. R. 388. 

For full anuH., see PuuLie Aittuorities & Pubj.k) 
Okku'EHh. 

1140. Ratification of one act not authority to com- 
mit further similar acts.] — The ratification by the 
shareholders of a co. of a particular act of the 
directors in excess of their authority does not 
authorise them to do similar acts in future. 

One of the articles of assocn. of a registered co. 
provided that the directors’ power of borrowing on 
the credit of the co. should be limited, so that “ the 
total amount should not exceed in the aggregate, 
as an existing debt at the same time, one half of the 
then actually x)aid-up capital of the co.** The 
articles contained no restriction on the borrowing 
powers of the co., & the directors’ power of borrow- 
ing was capable of being extended by the vottjs of 
one half of all the shareholders at a general meeting. 
The directors obtained a letter of credit for an 
amount exceeding one half of the then i)aid-up 
capital of the co., which was ratified by a general 
meeting. The letter subsequently ex ired, A was 
renewed, & a second letter was obtained These 
latter acts were never ratified : — Held : though the 
limitation above mentioned was merely a limitation 
of the powers of the directors, & not of the general 
powers of the co., so that the acts of the directors 
were capable of ratification, yet the ratification of 
the first letter of credit did not authorise its renewal 
nor the obtaining of the second letter. — Irvine v. 
Union Bank op Australia (1877), 2 App. Oas. 


1140 i. Halifloalion of one act authority 
to do act arising out of ratified act .\ — 
Adoption by a person of enfjraf?ementB 
piin>ortinfi: to be entered into on hlfl behalf 


with a third party is evidence of autho- 
rity in the agent to bind lilm with 
respect to those transaotions, & also 
with respoot to subsequent transoo- 


tlons arising out of them. — L uipneu 
V. McLean (1909), 8 C. L. R. 300.— 


E E 2 
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Agency. 


Sect. 7. — Effect of raiificaiion : Sufj-secis. 1 <€: 2 .] 
366 ; 46 L. J. P. 0. 87 ; 37 L, T. 176 ; 25 W. R. 
682, P. C. 

AnnotaU(m8:—Exvld* Grout v. TJniUd Kin^doxn Switch* 
hack fly. Co. (1888). 40 Ch. G. I'M), C. A. CODSd. He 
liondoii & New York Inveotmcnl Corpn., [18951 2 Ch. 
800, Distd. HoMJiioek I’roprietury Co. v. jh'uke, [1906] 
1 (‘li 148. Mentd. Mel bourne Haiikiiij?Ckjrpn. r.Broogrhom 
(1878). 4 App. CHS. 15«. 1*. C. 

1141. Ratlflcatlon limited to act ratified.] — 

l*ltf«., tea merchants, were accu.stomed to send 
quantities of tea all over the kingdom. It was 
Uie f)ractice for defts. & other railway cos. to send 
tlieir cannen to call on pltfs. & a.sk if there was 


contract of sale by C. to A. : — Held : (1) B. could 
not maintain an action against A. to recover back 
the money paid as uf)On a failure of consideration ; 
(2) his only remedy, whether in his own name or in 
that of A., was against C., the seller.- — R isbourg v. 
Bruckxbk (1858), 3 C. B. N. S. 812 ; 27 L. J. C. P. 
90 ; 30 L. T. O. S. 258 ; 6 VV. R. 215 ; 140 E. R. 
902. 

1144. Smith v. Cologan, No. 1155, post 

1145. Unless personal liability created.] — 

The promoters of a ry. co. drew a cheque for £500 
upon a bank, which advanced the sum in order to 
pay House fees for the passing of the Bill. The 
secretary promised to procure immediately a letter 
from the promoters as further security ; he neg- 


any tcafor L. &N.W.Ry. Co or whichever railway ; from the promoters as further security ; he neg- 
CO. It iiiiKlit be. It was a busin«H.s arrangement i lected to send it immediately, but about a fortnight 
whereby the railway co. h servan^ ca,ine m uni- | after the Act received the Boyal assent he wrote 


wnore ny u e railway co. s «ervany< ciiine in uni- ] after the Act received the Boyal assent he wrote 
form & collected the tea on behalf of the railway | to the manager requesting him to allow the 

CO. Deft. CO. had in their employment a carman, | directors of the ry.^‘ to draw to the extent of 

B who was aware o) this arrangement. On I £i,ooo, to be repaid out of the caUs on shares,” 
l)ec. H B. went away sick, & was marked in defts. j xhis contract was ratified by the co. at the first 
books as being away sick unti .Ian. (> when he meeting of ilireclors. The amount u as c. edited to 
was inarked as left. On Doc. 21 he went to defts ’ the co in the bank hooks, & the bank sued & 
yard & tis.k out a horse A van & put on the co.’s obtained judgment & execulion against ti.e co. 
uniform & went to pltfs. warehouse! & obtained yVhen no ^ofiirn was in.ade to the elegit, an action 
posw.s,sion of three cliests of tea which ho after- brought by the bank against the promoters on 

wards dispnsod of. Subsequently, on Feb. 24, their nersonAl ronf mot The rv ioi 

1917, (lofts, prosecuted to conviction B. & another i!l>rke^,& no calls had heel ma/ei^efdT (l?the 
mmi for stealing the tea, & in tliat prosecution cheque & letter created a personal liability on the 

defts. laid the property in the tea m tlicmselves. j^fj^ (2) the ratification by thLo did 

In an action by pltfs. to recover the value of the ileafmvfBaf iLviiUfxr . r 

tea:— f/cfd: all tliat defts. necessarily ratified .TentTn fZ 

was a bai'c liailment.. Tlie operation of their „ condition nr«ceflcnt'*tt>*'m^ft 

lutiflcation was exhausted when ii- was (l(<tcrmined mx fhe rmf ’ 

t hat B.'h possession was to he regarded in law as [Jlct fhirnv ^Limto n«fi7i 

defts.’ possession to the minimum extent required (i p . •m^’ t 

to satisfy the law of larceny. TIkmo was nci rati- w ‘ 


B., who was aware of this arrangement. On i 
Dec. H B. went away sick, & was marked in defts.’ 
books as being away sick until Jan. 6, when he 
was marked as left. On Doc. 21 lie went to defts.’ 
yanl & t/ook out a horse &, van put on the co.’s 
uniform Sl wont to pltfs.’ warelunise & obtained 
possession of t.hree chests of t(3a, which he after- 
wards disposed of. Subsequently, on Feb. 24, 
1917, defts. prosecuted to conviction B. &. another 
man for stealing the tea, &. in that prosecution 
defts. laid the pronerty in the tea in themselves. 
In an action by pltfs. to recover the value of the 
tea : — Held : all that defl>s. nticessarily ratified 
was a bare bailmenti. The operation of their 
ruilflcation was exhausted wluin if. was d<<tcrmined 
that B.'h possesHiori was to i)e regarded in law as 
defts.’ possession to tii(^ minimum t^xterif/ required 
to satisfy the law <3f larccmy. Thcuo was no rati- 
6cation of the felonious taking away of the goods, 
& defts. were not liable for the loss thereof, — 
HAHHISONH iSi (’R08KFIKLI), LtI). V. I 2 ONDON A 
Nghtii Wkstkhn By. i)o„ (1917) 2 K. B. 755 ; 
86 L. J. K. B. 1461 ; 33 T. L. B. 517 ; 61 Sol. Jo. 
647. 

1142. Ratification relieves agent frem liability — 
From breach of warranty of authority.]— W here A. 
entered inU) A: signed an agre<‘inent as agent of B., 
iiL B. shortly afterwards .signed it with the \NordH 

I hereby samrtioii this agreement-, A ap])rove 
of A. ’8 having signed it on my behalf ” 

A. was not personally respoTisible.— Siutti.k r. 
IjAVIOXDAH (1821 ), 2 Brod. A: Bing. 452 ; 5 Moore, 
O. B. 270; 129 K, B. 1011. 

Apld. Only v. Driver (1S2S), 2 Y. & J. 540. 
Distd. Tanner v. ClirlHtl«n (1855), 4 K. D. ; Bram- 
well 15. vSpliler (1870), 21 L. T. 672 ; DuliTr. Walker (1870), 
22 h. T. 547. 'I 

1143. To principal.] — A.,aeiing for B., a I 

foreign firineipal, but in hi.s own name, bought- of ! 
0., in London, a cargo of wheat on board a vessel ! 
represented U> bo on its way from (L, payment to bo ] 
made in cash on delivery of the shiiiping’dociunent s. ; 
Having paid the price at the request of his prin- 
cipal, A. drew uimn him for the amount, Ar the bill 
was duly paid. B. afl-erwards caiiie to London, 
saw the cont-rael. A: ratified all that A. had done. 
It turned out that the cargo had been fraudulently 
disposed of by the captain bofort* the date of the ' 


Annolaiions :--'DistCi. Conttn r. Irish Exhibition in London 
(1890), 63 L. T. 489 ; Blytli r. Fladgatc, Morgan v, Blytb. 
Smith V. Bbvth, [1891] 1 Ch. 337. ^ 


.SuB-sK(T. 2 . — Of .Spkc’IFIc Acts. 

1146. Acceptance of offer to purchase.] — An offer 
of purchase was made by deft .4o S., who was pltfs ’ 
agent but was not authorised to make any contract 
for sale. Tlic offer was accei)ted by S. on behalf of 
pltfs. Dolt, withdrew^ his offer, & after the with- 
drawal pltfs. ratified the acceptance of Uie offer by 
action by jiltfs. for s])eciijc performance 
of the contract Held : (1) ratification by pltfs. 
related back to the acceptance by 8. ; (2) the with- 
drawal by deft, was inoperative; (3) filtfs. were 
entitled to specific performance.— Bolton Paht- 
jNERs V. Lambert, No. 1022, ante, 

AmwtatioiM.-^Cpnnd, Ue l‘Drtii|,ni ( hd Consolidaled (’oprer 
Mim^, Exp. Badmon p p BoEanqc.et (1890), 45 CU d! 


J. UtUiJIctUian of port i8 rattfinUUm of 
t(>llole.l—Whcn rat iticat.lon in OMtitbUHlird 
OH to H i>art it. oiHjmtos a-i contlrniation 
of the whole of that parti<'ular tranHar- 
tion.— Kai’YAY.\n Dkhi r. Pout Cannino 
Land Improvkmknt Co. (1014), 19 
V. W. N. 56.— IND. 

k. lialiftcaiim subject to eonduton — 
Non-obaervttnee of rondifioa.l — PItf.’e 
brother, in pltf.'B al)»enoe Ac without 
authority, agreed to nell pltf.’H land to 
deft . for a named price, & upon speoifletl 
terms. Pitt was the registered owner of 


the land in fet*, Ac deft, repristew'd a 
caveat a^fainst the registration of any 


r. Bank of New Zealand, [lyoO] A. C. 577, P C ESld 
lord e. Nu wth (19 01), 70 L. J . K. B. 459 Con^J?c 

sfi. registen'd a i caveat cancelled, & dcFt was w 
wtration of any ! entitled to specihe porformince^f tho 
p owner of the . airrtx'tnmif. WnuTi.!. .. ‘Py 


wrson HH transfeive or owner of the , ogiverntmt—tewiK^ Kennedy (1910) 

I hmd, or of any iiistnunent ollccting tho 13 \V. L. R. 437 CAN ^ 

land, unless hucIi instrument w'as <*x- 

pnvwed to Bubjwt to dcfl.’s claim. 1. UatificaUon bars subsequent term- 
I’ltf. on hlB Pt'tum repudiated the diation,] — AL, on bohalfof 

*w>ement , but afterwards treated with entered into a contract with nltfs f?»r 

deft, in Buch way as to indicate ratitloa* purchase of goods ZfeW 'defS*^ 

0 ^* 1 ’ on the assumption having adopted & ratified the aS^'. 

that deft, would make the terms of ment, could not deny M.’s authorltv tn 

payment to suit pit f., which deft, did act for thom.-ALB^ Co t 

not agree to do:— //e/d: pltf. was Leemixo (1880), 31 C. P. 272 — CAN 
entilled to have the rt'gistmtion of tho V'AW. 
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Pakt VII. — ^Ratification. 


Olouooster Municipal Petn., 1900, Ford v. Newth, fl901) 

1 K. B. 683. Reid. Bristol, Cardiff. &; Swansea Aerated 

Bread Oo. v. Mairfce (I860), 44 Ch. D, 616; (kmk r. 

Williams (1897 ), lii T. L. R. 481 ; /?« Tledeman & Leder- 

rnann, (18991 2 Q. B. 66. 

1147 . Act — In excess of authority.] — Although an 
a*gent exceed the scope of his authority, yet, if the 
principal waive or ratify the excess, the act of the 
argent is binding on the principal. 

Action by an agent, in Malta, against his prin- 
cipal, to recover the amount of damage sustained 
by him, in a suit brought in Genoa upon a breach 
of contract which he had defended on behalf of his 
principal, upon appeal upheld, A damages decreed 
against the principal. — Frixione v. Taguafkrro 
&;SoN8 (1856), lOMoo. P. C. C. 175 ; 27 L. T. O.S. 
21; 4 W. R. 373 ; 14 F. R. 459, P. C. 

Annotation : — Distd. Halbrrnn r. Intornaticnal Horse 

Ageuoy & Exchange, (19031 1 K. B. 270. 

1148 . Allotment of shares.] — An allotment of 
shares in a co. purported to bo made on Oct. 24, 

1888. This allotment was held to be invalid, be- 
cause notice of tlie board meeting had not been 
■duly given to all the directors. Two applicants, to 
whom shares had been allotted on Oct. 24, claimed 
•to have their names removed from the register. 
One of these applicants did not pay the money due 
on application, & wrote a letter in which he ex- 
pressed a hope that the directors would not enforce 
the claim against him. The other paid the money 
-due on application, & also the money due on allot- 
ment, but wrote to the bankers of the co. that the 
latter money was paid under protest, & he con- 
sidered the conduct of the directors in allotting 
the shares unfair. On Dec. 24 the co. brought an 
action against the first applicant for the money 
due from him, & recovered judgment. On Jan. 7, 

1889, at a meeting of the sectors, at which two 
directors attended, it was resolved the certificates 
of the shares allotted should be sealed & issued. 
At a meeting of Jan. 16, at which four directors were 
present, the minutes of the meeting of Jan. 7 were 
signed by the chairjnan. On Mar. 7, at a duly 
constituted meeting of directors, a resolution 
was passed confirming the allotments of Oct. 24, 
1888 : — Held: (1) the allotments of Oct. 24, 1888, 
w’ere capable of ratification by the co. & were 
ratified within a reasonable time ; (2) the subse- 
<ment ratification related back & confirmed the 
^lotments made by the two directors as unautho- 
rised agents ; (3) the applicants must retain their 
shares . — Re Portuguese Consolidated Copper 
Mines, Ltd., Badman’s Case, Bosanquet’s Case 
<1890), 45 Ch. D. 16 ; 63 L. T. 423 ; 39 W. R. 25 ; 
2 Meg. 249, C. A. 

Annotations : Moliucaux r. London, Blrminglmin Sc 

Manchobter Inoce., (1902J 2 K. B. 389, C. A. Reid. 

DibbinH v. Dibblns, 2 Cli. 3(8. 

1149 . Alteration In bank’s account.] — Acqui- 
escence & ratification must be founded on lull 
knowledge of the facts, A must be in relation to a 
transaction to which etTect may be given thereby. 

Where the accounts of a bank in liquidation had 
been changed so as to re()resent the bank as debtor 
in respect of a sum which had been borrowed by its 
manager for his owh purposes ; — 11 eld : the doc- 
trine of acquiescence A ratification by the liqui- 
dating authorities would not avail to render the 
bank liable to pay a debt which it never owed. — 
Banque .Jacques Cartier t\ Banque d’Epargne 
DE Montreal (1887), 13 App. Cas. Ill ; 57 L. J. 
P. C, 42, P. C. 

1150 . Appointment of naval officer.] — Where a 
commodore appointed a captain under him with- 
out having authority for that purpose : — Held : the 
subsequent ratification of such appointment, by the 
Lords of the Admlty. or the King in council, did not 
entitle the commodore to share as a flag officer in 
the distribution under His Majesty’s proclamation 


of .T uly 7, 1803, of prizes taken before the date of 
such ratification, — dJoNELLY v. Popham (1807), 1 
Taunt. 1; 127 E. R. 729. 

Annotations: — Distd. Wellard r. Mosb (1823), 1 Bing. 134. 

Refd. Montague v. Janvorin (1811), 3 Taunt. 442 ; The 

Calypso (1828), 2 Hag. A Adjn. 209. 

1151 . Cancellation of contract — Interests of third 
parties affected.] — A petition was presented against 
a town councillor, alleging that his election was voi d 
on the ground that, at the date of his nomination, 
he had an interest in a contract with the council. 
It appeared that resp., in answer to. an advertise- 
ment, had offered to supply to the council, for 12 
months, certain goods at specified i^rices, A the 
offer was accepted. Afterwards he applied to a 
committee of the council to be released from his 
contract. The committee resolved that subject to 
ajiproval by the council ho be released from that 
date. He was then nominated. After his nomina- 
tion the council approved the resolution of the com- 
mittee releasing him : — Held : ( I ) the advertise- 
ment, tender, A acceptance constituted a contract 
in w*hich resp. had an interest ; (2) the ratification 
after resp.’s nomination of the resolution releasing 
him did not relate back to the date of resolution, 
because the interests of persons other than the 
parties to the contract might be affected ; (3 ) resp. 
at the date of his nomination had an interest in a 
contract with the council, A was disqualified, A his 
election was void. — Re Gloucester MuNicn»AL 
Election Petition, 1900, Ford v. Newtii, [1901] 
1 K. B. 683 ; 70 L. J. K. B. 459 ; 84 L. T. 354 ; 
65 .T. I*. 391 ; 17 T. L. R. 325 ; 49 W. R. 345. 

1152. Closing of Stock Exchange account.] — Deft 
employed pltf., a broker on the Stock Exchange, to 
purchase snares, which he did. Before settling-day 
pltf. became a defaulter through inability to meet 
his engagements, A, in accordance with the rules ol 
the Stock Exchange, the accounts which he had 
opened were closed as between himself A the job- 
bers at the then current prices as fixed by the 
official assignee. The account in respect of tho 
shares bought for deft, when closed, as above 
mentioned, showed a balance in favour of the 
jobbers as against pltf. According to tho practice 
of the Stock Exchange such closing of the account 
did not affect the client if he, nevertheless, desired 
to have the contract completed, A was not in 
default to the defaulting broker ; A the jobber in 
that case was bound to complete on the settling- 
day. Pltf., on the same day when he was declared 
a defaulter A his accounts closed, subsequently 
informed deft, that he could either have the con- 
tract comj)leted, as above mentioned, or he inight 
accept the official price. Dtdt. said he would do 
the fatter ; — Held : deft., having ratified the clos- 
ing of the account before the settling-day , was liable 
to indemnify pltf. against the amount for which 
pltf. was liable to tho jobbers on such closing, — 
Uartas v. Uihbons (1889), 22 Q. H. D. 254 ; 58 
L. J. Q. B. 187 ; 37 W. R. 278 ; 5 T. L. R. 200, 
C. A. 

Annotalions : — Reid. Ellis v. Bond, 11898] 1 Q. B. 420, C. A. : 

BeckUusen A Hamblet, [lOUO] 2 Q. B. 18 . 

1153. Contract.] — here a broker made a contract 
in writing for tho sale of goods, not being autho- 
rised by one of his principals at the time, which 
contract the latter afterwards assented to ; — Held : 
the broker was an agent duly authorised to bind 
his principal under Htat. EYauds at the time t he 
contract was entered into. — Maclean v. Dunn 
(1828), 4 Bing. 722 ; 1 Moo. A P. 761 ; 0 L. J. 
O. S. C. P. 184 ; 130 E. R. 947. 

Annai'jdian : — Mentd. Lomond v. Dcvalla (1847), 8 Q. B. 030 

1154. Principal liable for agent’s commis- 

sion.] — Keay V. Fenwick, No. llt)3, ante. 

For full aims., aee S. C. No. 1103, ante. 
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S eel. T.— Effect of ralificaiion : Sttb-uccL 2.] 

~il66. i>eieg8tIon.)— being instructed by 
nltfs. to inHuro goods, & 
mHuranco in Lnmdon, wrote to K. & 
owners at Newcastle, asking them to get the J* 
ance done. AfU‘r the loss (5* ts. wt.re unable to get 
the policy from K. A (-o.. A K. A C o. collectf^d the 
loss. Pltfs* ai»provod of what was done & en- 
d<*avourod to recover the mo^(*y from Jn. . & C o. in 
an action again^^t defts. for negligence i-j-iieo . 
dof ts. not liable, as they had acted reasonably, the 

policy being a good one, A the loss being 
miseondnet of K. At Vo. Smith v. (^olooan (178b), 

2 Term Hep. 188 n. ; 100 K. U. 102 n. 

1156. Distress.) Trespass for seizing cat tl(‘. 1 Jea 

that the. beiists were seized for services due to the 
lord. HeplicationUiat.at thetirne of seizuredclt. 
was not bai lift. Tho lord bad afterwards approved 
of t<lie, seizure : deft, was haili 11 although | 

not so h'‘fore the stdzuro. --A non. (1400), i. B. 
lien. 4,fol. 24, pi. 1. 

.'Innfi'aiions : Apld. Ancona r. M uU'. (1M;2), V 1** 

Rofd. I)ni‘ai»t, ItoluTlH, Keighley, '»h 

W. U. 47(5. ('.A. 

1157. .]- ()ii<‘whodistrainsasabaililT,when 

ho is not , is not liable in t i <!S|»ass if the person \yho 
authorisiMl him to distrain assents to the distraint, 
for the assimt relatfjs back Ui Uu^ time of the dis- 
traint,— A non. (1580), (lodh. 100 ; 78 E. H. 07. 

AnnoijfioriH : Apia. Whitetu iul i', Tu>lor (IS’.iU). Ad. & 
ICl. 210 ; \Vllsi»n v. Truinmui (IHllJ). (i 
l JoUlor r. < 'larke A '1'. (>. 8. I?.'!- Retd. Diirunt. r. 

Uob«rt.H iv:. Keikddoy. MiiXHtcd, 110001 1 i). 1'. 020. ( . A. 
Mentd. llrinun r. < idr 1 1(;07). 12 Moil. le-p. t7C»: I noasr. 
N(M’k(‘lls 10 lUnu'. lf‘7; 'I’lvut r. limit iI.h.kI). I 

W. I{. 4H1. 

1168. .] -jftjLL r. PK’Kmtsoii.L, No. 1111, 

autv. 


l*’or full aniH., see S. ('. Nii. 1111, nnU'. 

1169. Executor.) - If an exor. ratiliesorderhgiven 
by another pio'son for an extravagant fun<u*al 
he may he sued by the uruhu’taker individually A: 
not as exor. for the whoh^ exptui.se. — BuicK r. 
\ViI,HoN (I8;{4). H Ad. &; El. 250 n. ; 2 Nev. A 
M. K. B. 512 ; 2 L. J. K. B. 02 ; U2 E. K. 870. 

Avnolulion : — Retd. Oroon r. .Suljaon (1838), 1 Will. W’ull. & 
11. 401. 

1160. Legal proceedings. ) Where the holder of a 
bill of exchange, without the knowledge or authority 
of pitf., indorsed At deliver<‘d it txi an attorney for 
plt.f., in order t hat an act ion might he brought upon 
it in his name, A pltf., aft^r action brought, ratified 
the act; — HvM : (1) the 8ub.sO(|uent ratitieation 
was emiivah*n(. to a prior aut horit y ; (2) pUf. had a 
valid title to sue on the bill. — Ancona v, Mauks 
(1862), 7 II. At N. 686 ; 21 E. .1. Ex. 162 ; 5 L. T. 
752 ; 8 Jur. N. 8. 516 ; 10 W. K. 251 ; 15S E. H. 
645. 

A nnotaii*m8 : -- Apld. Holton I’urtni-vE r, bnml*‘‘rt (1R8U). 
41 (’ll. I). 205. Retd. Duruntr. Hoberls, K’ughley, Max- 
hUhI, llPOUl 1 y. H. (521), (’.A. 

1161. Purchase —Principal aftected with notice to 
agent.) -A. having notice of an incumbrance, pur- 
chased in the name of B. & them agiH'ed that B. 
should be pui'cbnser, At he paid tlu* purchase- 
money without notice of the incumbrance ; — Held : 
though B. did not employ A., iior know anyt-hing of 
the purchast^ till after it was made, yet- B., approv- 
ing of it afterwards, mad** A. his agent ab initio^ At 


was affected with the *’* 

MooBE (1708), 2 Vem. 609 ; 23 B. R. 998. 

Anfwiations Conid. Le U U7 ). An'b. 436. 

llAfS Drewser v Norwood (186.3), 14 C. B. N. I?. 674 , 
hSbs « Navy Hotel Co. (1886), 34 Ch. P. 43. C. A. 

1182. .1 —Where an unauthorised purchase 

of Iwnds is ratified by an assignee in bkpey. seizing 
part of the bonds purchased, he cannot brmg trover 
against purchaser for the price of other bonds which 
whiki purchased at th(i same time had not been so 
seiz(}d. — Wilson v. Poulter, No. 1097, ante. 

A nnolnlion :—Apli. Peru Kepublic v. Peruvian Guano Co* 
(1SS7). 30 Ch. 1>. 489. 

1163. Principal bound for whole contract,] — 

r^,T>xTT*rAT ot WiTor^M NTn. ante. 


For full anus., He(‘ S. C. No. 108(5, anie. 

1164. Agent’s right to indemnify.]— A co- 

having been formed for the manufacture of glass, 
the iJirectors entered into a contract to purchase a 
licence to ase a patent for c(‘rtain improvements in 
making glass, & constituted theTns(‘lves trustees for 
the CO. The purchase was subsequently sanctioned 
by a g(‘neral meeting of shareholders, but tho 
sxieculation proving unsuccessful, dissatisfaction 
arose, A the directom were dismissed : — Held : the 
CO. having sariction(*d the contract, was bound to 
indemnify the oi-iginal directors against liabilities 
in respect of the purchase. — CIleadow v. Hull. 
Glass Co. (1849), 19 L. J. Oh. 44 ; 13 .lur. 1020. 

1165. Of chattel which vendor had no right 

to sell.) If a ])riricipal rnlifles the unauthorised 
purchase by liis agent of a chattel which the vendor 
had no right to sidl, he is guilty of a conversion, 
altiiough lie had no knowledge of the circ-umstances 
whicJi made the sale unlawful. 

l*It.f.’s ship was 8trand(‘d on the African coast, Ac 
ht‘ing unlawfully s(nzed A sold by W., was pur- 
chased by T., the agent of defts., Liveryiool mer- 
chants, without tlioir authoritry. T. infonned 
(h^fts. of the purchase on thtur behalf & of the price ; 
iSt they, without knowing the circumst^ancos which 
made the sale unlawful, replied, “ We duly received 
your It‘tter informing us of your having imrchased 
Uie brig, hut you do not say from whom you bought 
her, nor whethc^r you have the regisl^er with her. 
You had betU^r, for t4ie present, make a hulk of her. 
Prom your description of her, slu* is not out of the 
way ill price if she has not sust^vined much damage.” 
In an action of trover by the owner of the ship ; — 
Held ; tliere was evidence of a conversion, for 
although defts. did not know the ship had been 
unlawfully sold, if they ratifi(‘d the purcliase, they 
w(*rc liable. — Uit.bei<y r. Hati’on (1864). 2 H. A 0- 
822 ; 2 New Kt‘p. 671 ; 22 l^. J. Ex. 190 ; 10 L. T. 
39 ; 2 Mar. L. C. 21 : 159 E. H. 241. 

1166. Receipt of payment in unauthorised 
manner.]— If a fackir .sells the goods of his prin- 
cipal, A receiv(*s a draft from the vendofi on his 
bank('r for the value of them, A a(*c(^pts from the 
hanker notes of hand in discharge of sucli draft, the 
principal can recover the value of the goods from 
vendee, although the banker fails lief ore the notes 
heroine due ; for the principal, hv receiving the 
notes from the factor, took the banker for his 
debtor. — Vernon v. Boverie, Cooksey v, 

Boverte (1683), 2 Show. 296 ; 89 E. R. 949. 
Annotofion : — Apld. T.itohfiold Union (Jtrdns. v. Greene 

(1857), 1 H. ilc N. 884. 


1167. Sale.] — The assign(‘es of a bkpi . havingoncc' 
affirmed the acts of a person who wrongfully sold 


PART VII. SECT. 7. SUB-SECT. 2. j 

ltd i. I^urchtutf'—IYirtcipal nfftrted \ 
with luAivc to agentV- If » prliieit>al i 
lUloptn the aotfl of mi agt'nt in resiH'ct ; 
of pimdiose of proiKTty. li(‘ miiHt take 
the proiRTty wuhjt'ct to couditlouH witli 
vrliich the a^t'nt encumlwred It, not- 
W|t)it(tniidltig any ywret arrauKemeiit 


1m ‘ tween them not known to third , 
|Uirllt‘8.--l8IIKN CHUNnER 8 INGH V. 
SiiAMA CnmiN (1864), \V. H. 3.— IND. 

1166 ]. Receipt ofpaument in unautho^ , 
rist'd immf.l— S cott r. Bank op Nfav ; 
Biu NSWICK. No. 996 iii., oafe.— CAN. , 

1161 ii. s. P. Dalton v, Hamilton 
(1809), 1 Han. 422.— CAN. 


1167 i. .Sole ~J nterests of third parties 
affected A -~M., as agent of S., on July 18,. 
1910, made a aale of land to pltf. 
conditional on its being approved by S.,. 
who lived in Victoria, B.C. There waa 
no evidence of such approval prior to 
Oct. r», 1910. when S. conveyed the lan^ 
to pltf . : — Held : althouirh the making 
of the conveyance w’us a ratlCcation of 
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bkpt.’s property, cannot afterwards treat him 
as a wrongdoer, & maintain trover. — ^B rewer & 
Gregory v. Sparrow (1827), 7 B. & O. 310 ; 1 
Man. & By. K. B. 2 ; 6 L. J. O. S. K. B. 1 : 108 
B. B. 739. 

Annotalionfi : — Distd. Burn v. Morris (1834), 4 Tyr. 485. 

Coasd. Lindon r. Sharp (1843), 6 Man. & G. 895 ; Valpv 

r. Sanders (1848), 5 0. B. 886. Expld. Lythjroe e. Vernon 

(1860), 6 II. & N. 180. 

1168. .] — Where, after the wrongful sale of 

goo(^, the owner claims the proceeds as money 
received to his use, & the wrongdoer thereupon 
pays, & the owner accepts, part of the proceeds as 
money received to his use, the tort is waived, & the 
owner's remedy for the residue of the amount of 
the sale is by an action for money had & received 
to his use. — ^Lythgoe v. Vernon (I860), 5 H. & N. 
180; 29 L. J. Ex. 164. 

1169. .] — Smith v. Baker, Xo. 1102, ante. 

For full anna., see. S. G. No. 1102, aute. 

1170. Trespass.] — A. placed money in the hands 
of his attorney to invest for him, giving the attor- 
ney an Unlimited discretion to do what w^as best ; 
the attorney advanced the money to N. on mtgo., 
but discovering the security was bad, the attorn<5y 
sued out a bailable writ in A.’s name against the 
borrower for the amount without A.’s knowledge ; 
— Held : he could maintain no action against the 
attorney for arresting him without the authority 
of A. if the attorney acted hond fide, & A. after- 
wards approved of what he had done. — Anderson 
v. Watson (1827), 3 C. & P. 214. 

Annoiaiion : — Dttd. Davie v. JrnkiiiB (1843), 12 L. 3. Ex. 

386. 

1171. .] — The sheriff having seized goods in 

the house of A., under a fi, fa. against him at the 
suit of B., & a claim having been made by 0. under 
a bill of sale, B. not choosing to contest the claim 
so made by C., liis attorneys gave the sheriff a 
direction to withdraw, in the following (/orms : — 
“A. V. B. Withdraw under the fi. fa. herein, the 
goods having been claimed.’* The officer finding 
that the bill of sale under which C.’s claim w' as made 
did not convey the whole of the goods he had seized, 
retained possession of those to which tlie claim 
did not apply ; & three days afterwards informed 
the attorneys for the execution-creditor w^hat he 
had done. The attorneys, as w ell as the execution- 
creditor, expressed their approbation of tlui course 
the officer had adopted, the former observing that 
the direction to withdraw was only intended to 
apply to the goods that w^ere the subject of the 


claim. In trespeuss for entering the house seizing 
& converting the goods, the sheriff justified entering 
under the writ. Pltf . replied, admitting the writ & 
warrant, that, after the seizure, A. d^oharged & 
forbade defts. from further executing the writ, Ac 
new-assigned that he brought his action for the 
subsequent trespass Ac convemon. Defts., in their 
rejoinder, traversed the discharge to the sheriff : — 
Held : (1 ) construing the direction to the sheriff to 
withdraw with reference to the surrounding circum- 
stances, it amounted to no more than a partial 
direction to retire from the possession of the goods 
to which C.’s claim applied; (2) the subsequent 
ratification by A. of the detention of the rest of the 
goods, being an act done for his benefit, w-as a 
sufficient justification to the sheriff ; (3) the issue 
was not divisible, Ac A. w^ould not be entitled to 
recover, even though it should appear that, some of 
the goods subsequently detained were within the 
claim. — Walker v. Hunter (1845), 2 0. B. 324 • 
15L. .T. O. 1M2; 0 L. T. O. S. 1 54 ; O.Iur. 1079; 
135 B. B. 970. 

Expld. Jic A Debtor, Kx jo. Smith, [19021 

2 K. B. 260, C. A. Mentd. SiniT'son t). MariritHon (1847 ), 

11 Q. B. 23 ; Bruner v. Moore, [19 i | I Ch. 305. 

1172. .] — If a stranger, acling without autho- 
rity at the time, takes upon himself to trespass in 
the name Ac for the benefit of an absent person, 
such professed agent becomes liable for his unau- 
thorised act, Ac a right of action is acquired by the 

erson against whom the wrong was committed ; 

ut the person in whose name the act was done 
may, if he thinks fit, afterwards ratify Ac adopt it. 
Such ratification has the effect of prior authority, 
Ac the result is that if the prior authority of the 
principal would not have justified the act, both the 
agent Ac the principal may bo sued as trespassers ; 
Ac that if such authority would have justified the 
act, i.c., if the principal could lawfully have 
authorised it beforehand, then the agent is also 
justified by matter ex post facto, & the vested right 
of action is extinguished. Nor is the principle 
applied exclusively to private transactions in which, 
if the act be unlawful in itself, ratification does not 
free the agent from responsibility. It has been 
equally applied to the exercise of sovereign 
authority whereby the act of the agent, though 
originally unlawful, becomes after ratification on ‘ 
act of state, the original right of action is divested, 
Ac all civil liability extinguished (Willes, J.). — 
Phillips v, Eyre, No. 1002, ante. 

For full aims., see S. O. No. 1002, w U\ 


Ihc sale made' by M. in the prcjvious j 
.Inly, relttiinff Iwwsk to tbo date of the j 
eoiitnict, such ratifle-ation would not 
oiH'rate so os to affect the rijfhts of 
elc'ft., who had l)een cutlinp hay on the 
land under a i>ormit jriven to him in 
Feb., 1910, by M., with the authority 
of S., granting him the right to cut & 
remove the hay on the land “ providing 
that the land is unsold before the hay 
is cut.”— OUVKR V, SLATKR (1910), 
16 W. Ti. R. 107.— CAN. 

1167 ii. Partial deliverv of goods 

s<ld — Subsequent rejiudiaiion barred.] 
— A commercial traveller to<jk an order 


for goods, & his principals on ree.cipt 
of tilt! order shipped a iiortion t>f 
the goods & promised t.o forward the 
balance : — Held : having thus a<h>iitt!<l 
the acts of their ag«*nt, they could not 
afterwards repudiate his authority, & 
were liable to pltf. for damages for not 
supplying all the goods ordered. — 
Luoy V. Donovan (1875), 3 Pug. 128. — 
CAN. 

1167 iii. Penaltif fornon-delirery.] 

— A contract ina^Io by an agent., on 
beJialf of his prineipaJ, to deliver a 
certain article uiion a certain date, 
with penalties for non-delivery upon 


that date, if siiIisi'tpK'ntly ratifled & 
adopted by tlio priueipaJ, will bind the 
latter to (l<'liver such article wiUiln a 
reoHonablc t.ime, even although the 
agent had no anthority ti> enter Into 
such contract, but will not bind the 
principal in such maimer as to render 
him liable to penalties for non-delivery, 
unless there is proof that tJio principal 
knew of & asw'ntcd to the oondition 
tliat hr' wrmld be liable to the jienaltlcs 
raentlon<!d in the contract. — L anc- 
LANDH Foundry Co., Ltd. v. Wor- 
TOTNOTON PlTMI'ING KNCINIS CJO. (1896 . 
22 D. L. R. 144.— AUS. 
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Aoenoy. 


Part VIII. — Relations between Principal and Agent. 


Sesct. l.-IN GENERAL 

Nature of Relationship, se^ Part I„ ante, 
lireach of Contract by Agent, Sect. 2, Sub* 
sect. 8, post. 

Breach of Contract by Principal, see Sect. 3, 
Sub-sect. 3, post. 


Srct. 2. -PRINCIPAL'S RIGHTS AGAINST 
AGENT. 


San-sECT. 1 . — Where Agent fails to obey 
Instructions. 

A . In GcnertiK 

1173. Notice may amount to instructions.] — An 

action is maintainable by owners of a ship against 
the master for carrying goods which the owners had 
covenanted with third parties not to carry, of 
which covenant the mast<»r had notice, A the car- 
riage of which goods caused pltfs. to incur penalties. 
Hussey e. Pknsey (1000), 2 Keb. 88 ; 81 K. R. 55. 

Annotations Swlnfon v. (^h«ljnnford (1860), 29 

lj. J. Kt. 3M2 ; liarkor v. llraham &. Norwood (1773), 2 
Wm. HI. 800. 

1174. Conditions under which Instructions must be 
ob)yed.] — ^Tho correspondent of a foreign merchant 
is bound to oboy orders of his princifuil to insure : 

whore ho has effects of the merchant in his 
han Is ; (2) wheio the cours(j of dealing has been 
that the nnM‘chant has been accustomed to send 
orders for insurance A the agent has been accus- 
tomed to comply, unless the agent has given iiotiee 
to discontinue the courses of dealing; (3) where 
bills of lading are sent to the agent with an order 
to insure, in which case the agent cannot accept the 
billa of lading without obeying the order to insure. 

One person cannot compel another to make an 
insurance for him against his consent ; but if the 
directions to insure be given to him to whom the 
a;»[dication would naturally be made in the usual 
course of trade, A ho do not give notice of his dis- 
H'mt, ho must be answerable for his neglect be- 
cause he deprives the other of any opportunity of 
applying elsewhere to procure the insurance 
(Ashuurst, J.).— Smith L\bcelles (1788), 2 
Torm Rep. 187 ; 100 K. K. 101. 

Avnofation : — Apld. Callender r. O 'Iriebs (1838), 5 lUugr, 
N. C. 68. 

1175. No liability tor failure to carry out illegal 
act.] — ^Where the mate of a ship or a sailor is to 
receive someth ing at the end of the voyage in lieu 
of wages, c.f/.f slaves, he cannot insure it ; nor can 
he recover lh«^ value of such a thing in an action 
against his agent for negligence in not procuring 
such an insurance. — VV ehster v. DkTastet (1707), 
7 Term Rep. 157 ; 101 K. R. DOS. 

Annofafiontt : -Con9d. Cohen r. Klttell (1889), 22 O. IL 1). 
680. Mentd. Whiter. Wilaon (1800), 2 Jlos. & 116; 

King i\ Glover (1806), 2 Hoh. & P. N. K. 206 ; JesHO r. Iloy 
(1834), 3 Ji. .1. N. S. Ex. 208 ; Kgorton r. Hrownlow (1853), 
8 St, Tr, N. S. 193 ; Hawkins r. TwIecII (1856). 5 K. A B. 
883. 

1176. .] — Pltf. employed deft, to bet on 

cummission, A deft, failed to make certain bets 

iirsuant to pltf. *8 instructions ; pltf. sued deft, for 
roach of contract as his agent, claiming as damages 
the excess of gains over losses which should have 


been received by deft., had the b^s in question 
been made, after deducting the amount of nis com- 
mission : — Held : as by Gaming Act, 1815 (c. 109), 
s. 18, the bets would not have been recoverable at 
law, pltf. could not maintain the action. — C ohen v. 
Kittell (1889), 22 Q. B. D. 680 ; 58 L. J. Q. B. 
241 ; 60 L. T. 932 ; 53 J. P. 469 ; 37 W. R. 400; 
5T. L. R.34^D. C. 

1177. Except so far as act legal.] — broker 

who has neglected to insure the premium according 
to directions of his principal cannot set up as a de- 
fence that he was directed also to insure British 
capture ; for that is not a crime so as to render the 
whole insurance illegal, though it would be void 
pro tanio. — Glaser o. Cowie (1813), 1 M. A 8. 52 ; 
105 E. R. 20. 

See^ further. Gaming A Wagering. 

1178. Broker selling below price ordered.] — If a 

broker, being authorised to sell ^oods for a certain 
price, sells them at an inferior price, he is not liable 
in trover for the amount of the goods ; but the 
proper remedy is by an action upon the case. — 
Dufresne V, Hutchinson (1810), 3 Taunt. 117; 
128 E. R. 48. 

1179. No failure to obey where no instructions.] — 

Insurance brokers are not liable to an action for 
neglecting to insert in a policy a liberty to carry 
simulated papers, if the written instruction given 
them contained no direction for that purpose, al- 
though it may have been verbally communicated to 
them that simulated papers were to bo used in the 
voyage. — ^Pomin r. Oswell (1813), 3 Camp. 357. 

11 80. No liability when no damage.] — Wiierc a 
ship was cundorrmed for carrying simulated paj)ers, 
A, the policy containing no liberty to do so, the 
assured could not recover upon it ; — Held : act ion 
could not be maintained against the insurance 
brokers for having neglected to include the pre- 
miums A duties, contrary to instructions given 
them for effecting the policy, as in the result the 
assured were not damnified by this neglect. — 
Fomin r. Osweli., No. 1179, ante. 

1181. Exact obedience required.] — Where an in- 
surance broker, when instructed to effect a policy 
on goods, is informed that they were loaded at a 
prior port to that from which risk is to commence, 
he is liable to an action for negligence if he effects 
the policy in common form “ beginning with the 
adventure upon said goods from loading thereof 
aboard said ship.” 

A broker is bound to have knowledge A diligence 
A must execute his orders ; but it is not every mis- 
take which makes him responsible. Where the 
principal imputes misconduct he ought to show 
that his directions were intelligible A precise. If 
the instructions had been doubtful I should think 
pltf. not entitled to recover (Gibbs, C.J.). — Park 
V. Hamond (Hammond) (1816), 2 Marsh. 189; 
6 Taunt. 495 ; 4 Camp. 34 i; 128 E. R. 1127. 
Annotation : — Folld. IHckmin v, Car«talrs (1833), 5 B. & Ad. 

C51. 

1182. .} — It is the duty of an agent to exer- 
cise his authority exactly in the term.s in which it is 
given. 

Where the iiromoter of a co. was authorised to 
apply for 500 shares in the co. in defts.* name : — 
Held : not a proper exercise of Xhe authority to 
apply for 300 shares. — Holophane, I/TD. v. Hes- 
SEI.TINE (1890), 13 T. L. R. 7 ; 41 Sol. Jo. 28, C. A. 

1183. .]— A procuration or order ought to 

be executed fully according to the extent or 
bounds of power given. If it marks precisely 
what is to be done, he who accepts it ought to keep 
to what is prescribed in it. If it be indefinite, he 
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Should set such bounds to it, or give it such extent, 
as may reasonably be presumed to be the intention 
of the person who grants it. — T he Happy Return 
(1828), 2 Hag. Adm. 198. 

For full anns., see Shipping & Navigation. 

1184* Any deviation at agent’s risk.]-— An 

agent may deviate from his instructions in his en- 
deavours to do the best for his principal ; but he 
takes upon himself the risk whether his principal 
will approve of his conduct. If the principal does 
not express his dissent within a reasonable time, it 
will bo considered that he approves of the arrange- 
ments made by his agent, who will then be ex- 
onerated from all consequences, — Prince Clark 
(Clarke) (1823), 1 B. & C. 186 ; 2 Dow. & Ry. 
K.B.266; 1 L. J. O. S. K. B. (U) ; 107E.R.70. 

Annotation : — Apld. Peru Republic w. Peruvian Guano C'o. 

(1887), 36 Ch. P. 489. 

1185. Goods not delivered according to In- 

structions.]-— S. having proposed to pltfs. to pur- 
chase certain goods, pltfs. wrote their agents in the 
following terms; — “ Les informations sur 8. son! 
f/elles que nous ne pouvons lui livrer les 2500 caisses 
que centre connaissements, si vous voulez nou.s 
vous enverrons Ic.s connaissements, et vous ne les 
lui delivrerez que centre payement,” The goods 
were afterwards consigned, with a bill of lading, to 
defts. for 8., & defts. put them on board a shij 
named by him, keeping the mate’s receipt, i\: the 
i4Uip sailed before 8. had paid or aiw bills of lading 
on board her had been made up. In an action for 

lelivering the goods without obtaining the price of 
t hem ; — Held : defts. lialde, as they had not carried 
out instruction.^ given them by pltfs. not to deliver 
the bills of lading to 8. without the price. — 
8TEARINE KAARSEN FaBRIOK GoUDaCo. V. HeINTZ- 
MANN, No. 1660, post. 

1186. Leave to assign lease handed over 

contrary to instructions.] — A tenant, restrained by 
terms of his lease from assigning without the con- 


sent in writing of his lessor, applied to the lessor for 
leave to assign. The lessor signed a licence to assign , 
which he handed to an agent with instruct ions not 
to part with it until he got payment of the rent 
then due from the tenant. The agent, in the pre- 
sence of the intending assignee, handed over the 
licence to the tenant on receipt of a cheque, draw n 
by the tenant to the order of the agent, for the rent 
& his professional charges, & the assignment w^as 
then completed. The cheque w as dishonoured : — 
Held : (1 ) the agent being intrusted to hand over 
a document of title as well as to receive payment, 
there was no general usage authorising him to take 
a cheque in j»ayment in lieu of cash ; (2) as the 
cheque was for charges as w ell as rent , it was not 
in a form in wdiich it could be handed over to the 
• principal ; (3) the agent was responsible to his 
principal for the full amount of the arrears of rent . 
— Pap6 V. WestacOTT, [1894] 1 Q. B. 272 ; 63 I.. 3 . 
Q.B.222; 70L.T. 18; 42W.R.131; lOT. L. R. 
51 ; 38 8ol. Jo. 39 ; 9 R. 55, C. A. 

Annotation: — Refd. Hino r. S.S. Inaoo. Syndicate, The 

Netherholmo, Glen Holme ik. Ilydal Holme (1895), 7 2 

L. T. 79. 

Payment by cheqne,.9ec,/urMcr,Part V., Sect. 3, 
8ub-sect. 13, B, ante. 

1187. No liability when instructions obeyed.}-^ 

A contract for the purchase of a cargo of olive oil, 
delivered on the quay alongside the vessel, provided 
that the goods were to be removed from the quay 
by ]>urchascrs after passing the scale, & to be at 
their risk from the t iine of weighing : payment to 
be made by cash for one-half the amount of the 
invoice, remainder by bills at four months. In an 
action by the seller against the broker for a breach 
of duty in delivering the goods to the puiThasor, 
who became bkpt., without receiving payment of 
cash at the time of delivery : — Held : (1 ) on true 
construction of the contract the goods w’ere to be 
delivered to purchasers at the quay, k cash was not 
to be paid till after comfdeiion of delivery of the 


PART VIII. SECT. 2, SUB-SECT. 1.— A. 

1184 i. KjcaH otjeAiencf required — Any 
deviation at agent’a risk.] — The owuorn 
of Hcveral lots of land employed an 
aMX’iit to sell them, at the same time 
deliverinfi: to him blank agreements 
executed by them, & orally instructing 
him to reserve timber fit for saw logs. 
The agent sold one of the lots. Sc de- 
livered to the purchaser an agre(*ment 
without any reservation of timber, 
whereupon the vendors refused to adopt 
the sale, Sc eomiiicnced felling I.IiuIkt 
upon the land. Upon a bill tiled by the 
purchaser for specific performance : — 
Held: (I) the writing contained the 
agn'ement between the parties, & 
the vendors* remedy against their agent 
was for breach of their instructions ; 
(2) (lefts, must pay the value of the 
tiinl»er removed by them, with the costs 
of tlu' Kult.— .TiTHY V. lUniROWH (1862), 
9 Ur. 367 ; (fffi. on reh<*ariug, ISOi. — 
CAN. 

1184 ii. .1— Deft.. D., part 

owner, v\ith pltf. & the oilier defts., of a 
barque, was authorised by the other 
owners to sell her, Sc did so, depositing 
pltf.'s share of the protjoods to his own 
credit in the bank. Pltf. wrote to C. 
in these terms : “ I want you to put 

my sliare of the money In the bank, to 
ray credit. I have \\Titten D. stating 
that I have authorised you to do so.*' 
(J. had, before this letter came to him, 
drawn the money from the bank, the 
manager having advanced it to liim on 
his own cheque ; but deft., D., upon the 
letter being shown to him by C., signed 
a release to the bank from any claim on 
aooount of the payment of the money 
to C, ; — Hdd : (1) I). was not Justified 
in releasing the bank ; (2) in so doing 
he assumed the liability which the bank 


hod incurred by the unwarrantable 
payment to (^. of the money placed i-o 
his. D.'s, cjredit ; (3) pltf. was entitled 
to a dwree for the amount of his share 
deposited in the liank. — B kugh r. 
MgHonald, H. K. D. 17. — ^AUS. 

1184 iii. .L-l»ltf. asked deft. 

to buy oeirtain land for him Sc gave hbn 
the money to be imid as deposit. Deft, 
liought another picxje of land by mis- 
take : — field: pltf. could ri'cover tlu* 
money paid by him to deft., though the 
latter had paid it over to the vendor, as 
money had Sc received to pltf.’s use. — 
Allison v. Byrne (1872), 3 V. K, L. 
155.~AUS. 

1184 iv. Insurance in hrenrh 

of instnuiions.] — Deft., an insuranc.* 
agent, was prohibited by pltfs., Ills 
principals, from Insuring grain sei>ara- 
tors. J. Sc 1). oi)talned from deft, a 
policy on pltfs.’ form Insuring a grain 
separator for $‘i00. A loss oce-iirring, 
J. & D. sued pltfs., who paid the h»SH 
Sc costs of action. Deft, did not pay 
over to jdtfs. the premium nor forward 
the application of J. & 1). :~~lleld : 
deft, liable on the grounds of negligence 
Sc breach of authority for the loss & 
costs of plfts. at the suit of J. &; D. 

w! F'ire Insce. Co. v. Kamnagh, ; 
il892I A. C. 473, refd. — I noepenoknt 
(^AHH MirruAL Fire iNtiUKANrE Oo. v. 
Wintrrbokn (1913), 24 O. \V. R. 6 ; 

O, W. N. 674 ; 10 D. L. R, 113.— CAN. | 

a. Principal's reinedu for disobedience . J 
— Action by agent against principal : — 
Hdd : upon the facts deft, had no right 
to a set-off against pltf., nor could ho 1 
support a plea of payment, or acxjord Sc | 
satisfaction ; if he had any remedy at 
all it was by action for negligence in not 
obeying instruotions. — Sword v. Oar- , 
BOTHERS (1850). 7 U. C. R. 313.— CAN. 1 


b. Ao liability where. /m5se- 

gnent loss dm to princiiml's unreasonable 
conduct.] — li., as A.’s ugimt, chartered a 
sldp from 0., who by the charterparty 
was })Ound to deliver us customary — 
viz., on the quay side. A. objtHited to 
this (5lauHO os contrary to his instruc- 
tions to discharge into lighters, but (3. 
declined to alter the clause, & on A. 
refusing to take delivery discharged 
sLort'd the cargo, claiming against A. 
for damages, fnnght demurrage Sc dis- 
bursemcnis. A. having lK>en found 
liable, sued B. for the amount ho was 
condemned in & costs of arbn. : — 
Held: (1) B. not liable, A.’s refusal to 
take delivery being unreasonable ; 
(2) In any case B. could not l)C liable for 
the costs of an arbn. to which ho was 
not a party. — Darkly Sc Sons v. 
SiivfPHON (IM97), 34 Sc. L. R. 270; 21 
B. 346 : 4 S. L. T. 219. -SCOT. 

0 . Agent not uhsolred from duty to 
obey by making advances to principnl.\~ - 
The rnerti faet that an agent has made 
advances to his principal does nut 
relieve the agent from oln'ying his 
principal’s instructions. — Pc M. (1909), 
10 S. U. S. \V. 175.-AUS. 

1188 i. No liahilUy when instructions 
obeyed — What amounts to ottedicnec.] — 
An agent t,o whom tlio [irlnoipal has 
remitted a sum of money t.o pay a debt 
owing by the pidncipal to a tlilrd i»arty 
resident abroad. Sc who, during t he time 
necessary to find the crcilitor Sc obtain 
a power of attorney cmabliug liim ta 
make payment, lias deposited the sum 
in a local resiionsible Sc duly con- 
stituted bank, is not responsible uiKm 
the subsequent failure of the bank l>efore 
it is possible for the agent to carry out 
hlB instructions. — Tempbbt v. Bertrand 
(1901), Q. R. 19 S. C. 365.— CAN. 
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Sect. 2. — PrincipaVa rights against agent : Sub-sect. 1) 
A. B. a D ] 

goods by their having been weighed & the invoice 
made out ; (2 ) the broker was not liaide. — G oweii 
V. JoNKS (1H31 ), 1 L. J. K. B. 10. 

1188. What amounts to obedience.] — A. 

having directed his agent B, to invest for him 
£1,850 at 5 per cent., so that he might call in £1,100 
of it ready at any time, & B. having, after A.’s 
death, brought forward a mtge. security to himself 
for £2,500, A a deed-fKjll, executed by himself, 
declaring £1,850 of it to be the money of A.: — 
Held : (1) this did not discharge B. ; (2) B. must 
pay th<‘ money into ct. — Every v. Mould (1831), 1 

L. ,J. Ch. 23. 

1189. Instructions substantially | 

obeyed.] —In an a<;tion by a share- broker against a j 
person for ned- accepting certain shares in a foreign I 
ry., it afipeared there were no shares, strictly so j 
called, in the market, but pltf. had bought what | 
was current in the market as shares in that co., ! 
namely, a letter of allotment : — Held: this satisfied 
thtj authority to buy shares. — Mitchell v. New- , 
IIAI.I, (Nhwark) (IHKl), 15 M. & W. 308; 4 Ky. 
Can. Ca.s. 300 ; 15 L. J. Kx. 292 ; 7 L. T. O. S. 88 ; i 
10 .Jur. 318. I 

1190. .] — Deft., who resided at 

Liverpool, gave to pltf., who carried on business at 
Bernambuco, an order to purchase 100 bales of 
cotton of a sp(‘cified (|uality, in the following 
terms : “1 b(^g to confirm my letter of Eeb. 23, A 
hope you will hav(* execuled fully all the cotton 
ordered & considei* still in force. If executed 
please regard this as a new order for 100 more.’’ 
Pltf., acting on this ordtT, purchased in the market, 
A paid for, 01 bales of the specilied cotton. No 
direct evidence was given as to tlie then state of the 
I Vrriambuco market ; but, the circinnstances of the 
case rendensl it reasonable to infer that pltf., in 
purchasing 01 bales, had done all that was j)racti- 
cablo. I)(dt. declined to pav for Ihese bales or the 
conifiiission on the ground that his order had been 
inadeciuately performed: — Held: (1) the order 
must bo conslruc'd with reference to the state of 
market for which if had b(*en given ; (2) it had been 
HulHtantially complied with ; (3) judgment was 
rightly enter'd for pltf.--' Johnston v. Kershaw 
(ISfiTj, 1.. U.2 Kxch.82 ; 3fiL.J. Ex.44; 151.. T. 
tS5; 15W. U. 351. 

Annotation : Ireland r. Livliigfiton (1871*2), IL 

5 11. L. 

1191. Prompt obedience required.] — A., by letter, 
re<| nested B. to purchase for him 150 bales of 
cotton ; the letter contairnal the following terms : 
— “ Upon ex(‘cuting the ahov(^ A forwarding bill of 
lading I Avill accept your draft at lU) days’ sight 
after receipt of bill of lading ” ; — Held : B. was 
))ound to deliver the hill of lading as soon after 
arrival as he could, without reference to arrival oi 
unloading of cargo. — B auuku v. Taylor (IH39), 5 

M. A W. 527 ; 9 L. J. Ex. 21 ; 151 K. B. 223. 

1 1 92. Direct instructions supersede duties implied 
from nature ol agency — Broker.] — Declaration 
stat.ed t hat deft, had been ridained by ^iltfs. as t heir 
broktT to sell A deliver certain goods, according to 
terms of contract-, t o such person as should become 
inirchaser. It then alleged deft, sold goods to 1^., 
A B. purchased at certain times of delivery, amount 
to he paid on delivery; — Held: (1) the duty of 
deft, did not ap}»ear, from the declaration, to have 
arisen from his character as broker, but arose as an 
inference of law from the contract stated in the 
declaration ; (2) this was an express contract by 
deft, with plifs. to deliver what he sold for ready 
money only ; (3) an action against deft, for deli- 
vering without the price being paid might be 
brought in tort as well as in assumpsit, — Boorman 
r. Brown (I8i2), 3 Q, 5U } 2 Gal. A Dav. 703 ; 


11 L. J. Ex. 437 ; 114 E. B. 803, Ex. Ch.; affd.suh 
nom. Brown v. Boorman (1844), 11 Cl. A Fin, 

11. JLi. 

Annotaiiona : — Distd. Courtenay v. Earle (1850), 10 C. B. 73 ; 
Howard v. Shepherd (1850), 19 L. .1. C. P. 249 ; Dutton v: 
Powles (1861), 2 II. A S. 174. Apld. Baylis v. LintoU 
(1873), h. R. 8 C. P. 345 ; Hyman v. Nye (1881). 6 Q. B. D. 
685. Mentd. Marfell v. South Wales Ry. Co. (1860), 8 0. B. 
N.S.525 ; Midland Ry. Co. v. Withmgt,on District L. IL 
(1883), 40 L. T. 489, 0. A.; Steljes tJ. Ingram (1903), 19 
T. L. R. 634. 

1193. Underwriter.]-— In an action against 

an underwriter for not insuring, the declaration set 
out that the underu ril er had undertaken to in.sure 
a certain ship, upon the usual terms of insurance of 
ships ; A the breaeJi was that, though a reasonable 
time had elapsed, etc., yet the underwriter had not 
caused the said ship to be insured, according to the- 
usual terms of marine insurance, etc. Deft, con- 
tended he was bound only to use a proper degree of 
care A diligence to perform what he had under- 
taken : — Held: (1) the declaration had well 
alh^ged an absolute duty to do a specific thing ; 
(2) the action was founded on an express contract 
which cast ui)on deft, the duty not only to use 
pro]>er care A diligence in effect ing the policy, but 
at all events to insure the shiy) mentioned. — 

I TiJUPix e. Biltox ( I S 13 ), 5 Man. A G . 4 55 ; fi Scott , 

I N. B. 4 47 ; 12 L. J. C. B. IfiT ; 7 Jur. 950 ; 134' 

1 E. B. 641. 

i Annotations : — Reid. Xenos r. Wickham (1867), li. R. 2 
; II, L. 296, II. L. ; (iroat Wcntorii Ins(5e. Uo. v. CiiulilTi* 

I (1874), 9 (’h. Api». 531, n. 

' 1194, Agent’s duties limited by instructions.] — 

I An agent is not bound to perform any act he doe-!^ 

! not consider himself strictly bound to do by the 
I instruction of his principal (Dr. Lu shi N(3 ton ). — 

! The Hopewell (18,55), 2 Ecc. A Ad. 249. 

1195. No liability for obeying instructions ineffec- 
tually revoked.] — T., a married woman, being 
(Uititled for hei* .s(*parate use to dividends of certain 
Govt, stock standing in the name of pltf. as her 
trustee, ])ltf. g.'ive to clefts., a banking co.,a i>owcu* 
of attorney to r(‘ceive the dividends A at the* 
.sann* time directed them to f)ay the dividends 
to T. T. directed defts. to pay the dividends to 
8. A B., bankers at Brussels, to wJioru she had 
pledged them for advances made by S, A B. to her 
husband. Defts, for some time paid the dividends 
to 8. A B., but at length T. wrote to defts. ^ 
follows : — “ I think it right/ to inform you that in 
consequence of the death of one of my trustees, as 
well as my having left Brussels, I have been obliged 
to have a new power of attorney made to receive 
my own dividends, A 1 shall not have occasion to 
trouble you to do so.” No new power of attorney" 
was made out , A. defts. received the ensuing half- 
yearly dividend A transmitted it to 8 A B. Pltf. 
sued defts. for that dividend: — Held: (1) the 
letter of T. did not amount to a revocation of the^ 
authority she had given defts. to pav the money 
they received on her account to 8. A B. ; (2) pltf. 
could not recover. — Clerk (Clarice) v, IjAurie 
(1857), 2 H. A N, 199 ; 20 L. J. Ex. 317 ; 29 L. T. 
O. S. 203 ; 3 Jur. N. 8. 647 ; 5 W. B. (529 ; 157 
E. B. 83, Ex. Ch. 

Anm^ntions: Digtd, Frith t\ Frith, |19n(?l \. C. 254, P. C:. 
ReW. FitzmaiiPice v. Boyloy (1857), 30 L. T. O. S. 230, 
Kxoh. Mentd. lie Hannan '8 Empress Gold Mininff & lu*. 
velopmeiit Co., Carmichael’s Cose, [18961 2 Ch. 643, C. A. 

1196. Not liable for consequences of act ordered.] 

— An agent, being authorised to do an imprudent 
act which the principal ought never to have 
authorised to be done, is not liable for loss occa- 
sioned by his doing the act in question. 

Where a co. is formed for the purchase of a 
business A tlie imvver to make the purchase is dis- 
tinctly conferred upon the directors, they are not 
personally responsible for the consequences of 
making the purchase, although the business turns 
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out to bo of a ruinous character, unless the charac* | 
ter of the business was obviously apparent when i 
the purchase w'as made. — Overknd, Gurnky v. 
Gibb, No. 1265, post. 


Annotations : — Conitf. Parker v. Lewis (1873), 28 L. T. 91. 
Distd. Rs Hallway & General Liffht Ijnprovemon^ Co., 
Marzctti’B Case (1880), 42 L. T. 206, C. A. Consd. Grim* 
wade V. Mutual Soo. (1884), 62 L. T. 409. Re!d. Re i 
Montrotior Asphalto Co., Perry’s Case (1876), 34 L. T. ! 
716; New Sombrero Phosphate Co. v. Erlancer (1877), i 

r y3, C. a. ; Phosphate Sewagre Co. n " 

Estate Building: & • 
. <• . w, V. vt /, 36 CTh« IL 787 ; Re 1 

Fauro Electric Accumulator Co. (1888), 40 Ch. I). 141 ; | 
Liiffunas Nitrate Co. v. Lagnmas Syndicate, [1899] 2 Ch. I 
302, C. A. ; Re National Bank of Wales, (18991 2 (^ 1 . 629, ! 
('. A. ; Re Brazilian Kubher IMautations & Estates, ! 
119111 1 Ch. 425. I 


B. Where agent cannot obey instructions, j 

1197. Agent must notify principal.] — In assumpsit | 
for breach of an uiidertakiiij^ to effect an iusuranco 
according to special instructions, the declaration 
alleged the duty of defts. to be to effect the insur- 
ance according to instructions, or, in event of their 
inability to do so, to give plif. notice of such inabi- 
lity ; — held: this was a duty necessarily implied 
from the nature of the employment.— C allandilK 
((Callender, Callendnr) r. Geluichs (1838), “ 
Bing. N. C. 58; 1 Arn. 401; 6 Scoii, 761; 8 
L. ,T. C, P. 25 ; 2 Jur. 067 ; 1 32 E. B-. 1026. 

1198. Agent must prove or plead impossibility at 
trial.] — ^An underwriter who seeks to excuse himself 
on Um ground of impossibility of finding persons 
ready or willing to underwrite the particular risk, 
or on any other justifiable ground of excuse, must j 
either show it in evidence at the trial as an answer 
to the breach so alleged or ()lead it by way of | 
excuse as he should be advised (TindAl, C.J0.~ 
Titrpin V, Bilton, No. 1103, ante. 

Annotations: — Refd, Xenoa v, Wickham (1867), L. R. 2 
H. L. 296, II. L. ; Great Wcetorn Iiieco. Co. r. CuulifTe 
(1874), 9 Ch. App. 531 n. 


(J, Where Instructions allow a Discretion, 

1199. Agent not liable if he acts bond fide.] — Pltf. 

instructed deft., his agent, to insure* a cargo, no 
directions how or with wlioni to insure being given. 
Peft. bond fide insured the cargo with an office 
whose practice it was to insert a paiticular excep- 
tion. There was another office whose policies did 
not contain the exception, & with w'hoin the insur- 
ance could have been effected at the same premium. 
^I'he cargo w as lost by a cause within the exception ; 
— Held : deft, not liable. 

Tt is left to the discretion of the agent, wdio,if he 
means no fraud, is at liberty to elect between 
the offices (Lord M\xsKiEi.n, C.J.). — Moore v 
Moukgue (1776), 2 Cowp. 479 ; 98 E. B. 1197. 

Annotation : — Coosd.Doormnn v. Iciikiia^d 834), 2 Ad.& El. 
256. 


1200. .] — If a merchant orders an insurance* 

broker to effect a policy of insurance for him on a 
cargo of corn, without giving any directions as ta 
those with w hom the policy is to be effected, & the 
insurance broker effects the policy w'ith one of the 
chartered cos., by wdicse policies corn is war- 
ranted against partial losses, although the ship be 
stranded; upon a large partial loss happening upon 
this cargo after a stranding of the ship, the mer- 
chant cannot maintain an action against the insur- 
ance broker for not effecting the policy w ith private 
underwriters who, by the common form of a policy 
of insurance, wmuld have been liable for this partial 
loss. Although an insurance broker is bound to 
obey the positive directions of the assured to aban- 
don, yet if it is referred to his discretion whether 
to abandon or not, & he acts bond fide, he is not 
liable to an action for neglecting to abandon. — 
Comber r. Anderson (1808), 1 Camp. 523. 

1 201 . ,] — ^An agent is bound to act in the best 

manner he can for his principal, & in matters which 
arc left to an agumt’s disci el ion, he can only act 
for the benefit of his principal. 

A foreign merchant directed his correspondent 
in England to treat any consignment as his son's, 
who was in England tt su])erint ended the sales & 
purcliases, tt to acknowledge him owner of the 
money, so that he might- dispose Iboreot as if it 
w«as his own money. By the direction of the son, 
moneys in the hands of correspondeni , belonging 
to the father, were applied by him in paying a 
private debt of the son to the correspondent : — 
Held: the transaction was valid. — E.abikntf, v. 
Litbbock, No. 1209, post. 

D, Where Insiruclions ambiguous, 

1202. Definite instructions not extended by subse- 
quent ambiguous words. j — A mercantile house ac- 
cepted a commission to sell iV: transfer stock “ when 
the funds .should be at 85 per cent., or above that 
price,” & had not sold when tliefunds reached 85 ; — 
Held : (1 ) they were bound to sell when the fund.s 
reached 85, & had not a general authority to defer 
.selling till the funds should reach a higher price 
than 85 ; (2) they must account to their employer 
for the price of the stock with interest ; he, in 
return, accounting to them for iht^ dividends he 
had subsequently received in ignorance of the fact 
of the fundshaving reached that jirice. — Bertram, 
Armstrong Ac Co. v, Godfray (1830), 1 Knapp^ 
381 ; 12 E. R. 364. 

Annotation : — Consd. Murtiinioy Chiu ktrbulty v, fk)ckrajio 

(1865), 10 Moo. Ind. Apj). 229, 1*. C’. 

1203. “ May interpreted as ** must ** — ** Pro- 
ceeds.''] — Pltfs., London merchants, sent to defts., 
commission agents in China, certain goods, to be 
sold by the latter on the terms contained in the 
following letter ; ‘‘If tea is not obtainable at our 


Part viii. sect. 2 . sub-sect. 1 .— b. 

d. Sale as instructed imiJossUde — 
Exchange effected — Goods received lost 
ou smvggling.] — Pltf.’s action W'tis for 
tlie valuo of lumber Bhipped under an 
a^rct'mciit that deft, sliould carry it & 
it, OB Offent for pltf., for cash or bills 
of cxehanffc on France. Deft, (jonid n(»t 
sell wholly for cash & exchanged the 
him her for tobacco, which, on its re- 
turn, was smuggled into port- & fleizcd 
by the revenue olllcers : — Held : pltf. 
taking wdi^dly innocent of the fraud, was 
entitled to judgment. — B lkthkn r. 
GAimNEK (1881), 2 M. & G. 417; 2 
C. L. T. 2ft3.~-CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— C. 

1 1 99 i. Agent nut liable if he acts honfi 
jJoe.J— ritf. intrusted deftt., cominis* 
fcicn agtntB, with a quantity of flour 


either to sell for him at T., or to send it 
to be Bold at Q. or other places, as cir- 
cmnstonces might require. Ho directed 
that the flour should bo insured, & 
defts. effected an insurance. The Hour 
wiiH shipped to Q., but was lost owing 
to the negligence & want of skill of the 
captain. The policy contained an 
express stipulation that the co. would 
not bo liable for any loss occ^asloned by 
the want of ordinary care or skill in the 
navigation of the vessel, & pltf. failed 
t o recover on It ; hut it apj>eared that 
this W'as the ordinary form of policy, & 
that defts. could not have procured any 
other '.—Held : pltf. could maintain no 
action against defts. for taking such 
form of policy. Hanhle : if on insurance 
might have been effected on more 
favourable terms, yet defts. w’ould have 
l)ex‘n Justified in insuring as they did, 
having received no special instructions. 


& the CO. l>eing one with which such 
iiisuranc(;8 were usually effected by the 
t rade. — Sn.vKiiTiioHNK v. Guxebpie 
(1852), 9 U. C. Li. 414.— CAN. 

1199 li. .1— A. executed a bill of 

salo to pltf,, & delivered it to deft, to 
hold OH the agent of bedh parties : — 
Held: deft.’s rt!fu8al to deliver the bllll 
of solo to pltf., witliout the consent of 
A., was not a c^onverslon. — Devek v , 
Mysiuiall (1856), 3 All. 3,54.— CAN. 

1199 ill. .1 — A person authorised 

by powerof attorney to appear & dcfc*nd 
suits may refuse to accejit senrioo of 
summons & appear in a suit brought 
against his X)rlncipal, & may either- 
act iiiion the fKiwer or not, os he may 
think proper. — Re petition of liUOHMEB- 
C'nuND (1882), 1, L. it. 8 Cato. 31 7^-^- 
IND. 
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•Sect. 2, — PrimipaV 8 rights against agent : Sub-sect. 1, 
IK ; 2, A. (a).] 

limits, you may invest one half of the whole pro- 
•oeeds in silk, at prices not exceeding, etc. If silk is 
obtainable Tnuch below these prices, you may 
•substitute it in part for tea, even if the latter is to be 
had within our limits, at your discretion ’ ’ : — Held : 
on looking at the whole of the letter the words 

you may invest” were to be construed as direc- 
At not as giving defts. a discretionary power. 

The declaration stated that in consideration that 
pltfs. at London would consign to defts. at China 
goods for sale & receipt of proceeds by defts. for 
()ltfs. for reward, defts. j>roTnised to invest & remit 
proceeds to pltfs. within a reasonable time after 
•receiving the “ j)roceed8,” by the purchase, to the 
atnount of €r»00, of any other article than tea & silk, 
if (lofts, thought lit ; that if within such reasonable 
time tea could not be bought by defts. & silk could, 
within certain prices agreed upon, & if defts. did 
not purchase any other article than tea & silk, then 
they would purchase silk to the extent of half the 
proceeds Sc consign it to pltfs. ; that defts. received 
the goods, sold them, & received the ” proceeds ” 
thereof ; that while they held them for more than 
a rcajwnable time, they did not invest any T)art of 
t-hem in any other article than tea or silk within the 
prices so agreed on for more tVian a reasonable time 
after they had received the ” ]iroceeds.” Plea, 
that after defts. received the “proceeds” they 
•could not hav(‘ bought silk within the prices agreed 
upon : — Held : upon the true construction of the 
term “proceeds” the question raised was not 
whether defts. could have bought silk after they 
had received the whole proceeds, but whether they 
•could have bought it after they had received a 
part or parts, for the remittance of which more than 
a reasonable time had elaf)sed, such time eoin- 
niencingas soon as a part considerable enough to be 
remitted was rc'ceived. — K ntwisi.k (Entwtstle) 
e. 1 )EKt( 181S), 1 t]xch.812; 18 L. J. Kx. 188; 10 
L. T. O. 8. 419 ; 164 K. R. 340. 

1204. Agent adopting reasonable construction— 
Agent not liable.] — Declaration stated that, in (jon- 
aideraiion that pltf. would employ deft, as a coal- | 
factor to sell certain coals on account of pltf., ' 
deft, promised pltf. that he would not sell the said 
•coals otherwise than for ready money, & alleged 
for breach that deft, sold the coals otherwise 
than for ready money, to wit, at two months* 
•credit ; — HeUl : the action W'as not sustained by 
the production of the following letter of instruc- 
tions given by pltf, to deft., & by proof of a sale i 
of the coals at 16^^. (\d. per ton, at a credit of two i 
months ; “ Please sell forme 250 tons of anthracite | 
coal, at such price as will realise me not less than ' 
los. per ton, not cosh, less your commission for , 
such sale.” — Roden r. French (1851), 10 C. B. 

; 20 L. J. C. P. 143 ; 17 L. T. O. 8. 77 ; 138 : 
E. R. 351. • I 

1205. .] — Johnston v, Kehsiiaw, No. 

1190, ante. 

I 

For full sec S. No. llilO, ante. ; 

1206. .] — Where a letter of orders con- , 

stituting a coiitmcl from a merchant to his com- 
mission agent is so worded as t(^ be (^a])able of two i 
interpretations, if the agent fairly A: honestly | 
assumes it to bear one of those interpretations, A: 
acts on that assumption, (Ik^ iimrchant cannot be j 
released from his contract on the ground that he | 
untended it to bear the other. As the error nro.se ' 


from his own indistinctness of expression, he must 
bear the loss. 

A. wrote to B. & Co., at Mauritius, desiring them 
to ship him 500 tons of sugar at 269. 9rf. to cover 
freight Sc insurance, adding “Fifty tons more or 
less of no moment, if it enables you to get a suitable 
vessel. J should prefer the oj)tion of sending vessel 
to London, Liverpool, or the Clyde ; but il that is 
not compassable, you may ship to either Liverpool 
or London.** B. A: Co. could only procure, at the 
price mentioned, nearly 400 ions, which they pur- 
chased from several different persons, Sc shipped in 
one vessel to Liverpool. A. refu8(*d the cargo, & 
wrote to cancel the order so as to pre^'ent any 
further shipment: — Held: in the circumstances, 
A. was bound to acc(?pt the cargo. — Ireland r, 
Livinoston (1872), L. R. 5 H. L. 395 : 41 L. J. 
Q. B. 201 ; 27 L. T. 79 ; 1 Asp. M. L. C. 389, II. L. 
Annotations : — Consd. Sc Ezpld. Jeflerson v. Querner (1874), 
30 li. T. 867, Q. B. Distd. & Eztd* Imperial Ottoman 
Bank r. Cowan (1874), 31 L. T. 336, Ex. Ch. Expid. 
Tappenbeck, hr p. Banner (1876), 24 W. K. 476, C. A. 
Consd. & Distd. Cassaborlou v. Gibb (1883), 11 Q. B. 1). 
797, C. A. Ezpld. Sk Distd. Lindsay, Graoic v. Barter 
(1885), 1 T. L. R. 568. Consd. Dnfonoot v. Bishop (l 886), 
18 Q B. D. 373. Conid. Ezpld. Lorlng r. Davis (1886). 
32 Ch. D. 625. Ezpld. St Folfd. Swan v. Mollen (No. 2) 
(1892), 36 Sol. Jo. 668. C. A. GODSd. Si Apld. Furness, 
Withy V. Wliite, [1 894] 1 Q. B. 483, C. A. Ezpld. & Polld. 
Soholftold V. Londcsborough, (1896] A. C. 514, H. L. 
Ezpld. Dupont V. British South Africa Co. (1901), 18 
T. L. R. 24, K. B. D. Ehipld. & Eztd. Miles v. Ilaslehurst 
(1906), 23 T. L. K. 142, K. B. D. Consd. Si Ezpld. 
Moulder v. Comr. of Public Works, (k)mr. of IMiblio Works 
r. Houlder, 119081 A. C. 276, P. C. Ezpld. Si Eztd. 
K('pitl(ralla Rubber Estates v. National Bank of India, 

1 1909] 2 K. B. 1010. Consd. Landoucr r. Craven & 
Sneedlnpr. 11912] 2 K. B. 91. Consd. Si Ezpld. Karborp r. 
Blythe, Green, Jourdain, Sc^hneider p. Bureett & Newsam 
(1915), 85 L. J. K. B. 666, C. A. ; VVolKall v. Ruuciman, 
[1915] W. N. 401, K. B. D. Bold. Bank of England r. 
VaKliano, 11891] A. C, 107, H. L. ; StrOms Briiks Aktie 
Bolag V. IIutchiHon, (1905] A. C. 515, H. L. ; Blddcll 
r. Clem^'ns Horst, 11911] 1 K. B. 214; The Krouprin- 
zesHln (;ecllio (1915), 32 T. L. R. 139 ; Groom t>. Barber, 
11915] 1 K. B. 316; Macmillan v. London Joint Stock 
Bank, (1917] 2 K. B. 439, C. A. 

1207* .] — If a principal gives an agent 

instructions so obscure as reasonably to admit of 
two constructions, he cannot complain if the agent 
honestly acts upon one construction which may be 
held to be incorrect. 

A ship was chartered by a co. running a regular 
liiu^ to proceed from Calcutta to T^.Y., Sc was in 
accordance with the charterparty consigned to 
agents nominated by the charterers. The ship was 
to discharge her cargo as fast as she could put out & 
according to the custom of the port. The bills of 
lading, which were in the American Sc Indian line 
form, contained a clause; “Customs formalities 
Sc detentions at N.Y, to be at the risk & expense of 
consignee of goods.’* According to the law of the 
United States goods could not be removed from 
a. ship until the Customs examination had taken 
place Sc duty paid, but if the ship belonged to a 
regular line the cargo might be unloaded on to a 
wharf, where Cust-oms formalities must be complied 
with. On arrival of the shi|> at N.Y. she discharged 
on to a wharf Sc the cargo was tiered, expenses being 
thereby incurred for wharf hire, watching cargo. & 
breaking down cargo for Customs examination. 
Delivery of the cargo from the wharf was not com- 
pleted until seven days after the ship had left the 
wharf. The ship was not discjharged as fast as she 
could put out to the extent of five days, owing to 
compliance with Customs formalities. The agents 
took nostei>sto enforce against the consignees any 
claim for ex i)ensos , ch arges , demurrage , or d eten lion 


PART VIII. SECT. 2. SUB-SECT. 1.™ D. 

1204 i. Affent adopting teasonahlf. con^ 
Mmtiion — Agent not liable .] — If an affont 
dl»ol)ey the iustruotions of hlH prinoipal i 
Ihe In liable to pay any loss which In the ' 


opilnary course of t.Uin$rs Is the result 
of such disobodlenoe, but where the 
instruct ions prlven by the principal are 
capable of two different meanings, &, 
the agent adopting & aotln« upon one of 
them, the prinoipal is held bound, the 


words used rau-st \ye fairly & reasonably 
susceptible of either meanlnjr, Sc the 
lamruaere used is not to bo tortured to 
raise a doubt. — O ix>bk Sc Rutoebs FmE 
Insurance Co, v, Wbtmorb Sc Co. 
(1915), 49 N. S. R. 55.— CAN 



Part VIII. — Eblations between Principal and Agent. 


42 » 


caused by compliance with Customs formalities. 
The charterers assumed full responsibility for the 
acts of the agents : — Held : in absence of specific 
instruction to the agents to assert a lien there was 
no breach of duty on the part of the agents in 
abstaining from asserting a lien or from bringing 
a number of actions against the consignees. — Cob- 
ridge S.S. Co., Ltd. v. Bucknall Steamship 
Lines, Ltd. (1910), 15 Com. Cas. 138, C. A. 

1208. .] — If the instructions of a prin- 

cipal are given in such ambiguous tenns as to be 
susceptible of different meanings, & the agent hand 
fide adopts one of them, not only is the agent ]u*o- 
tected bjr the transaction being upheld, but the 
principal is responsible to the other principal for the 
interpretation which the agent reasonably & bond 
fide put on those ambiguous instructions. 

Defts., having received a telegram from A., a 
foreign shipowner, authorising them to “ fix 
steamer, prompt loading 3,000 tons coal, Newport, 
Cagliari, Messina, or Palermo, twenty shillings. If 
cannot do better wire immediately,” signed, as 
agents for A., a charterparty letting a ship to pltfs. 
A. refused to let the ship on the ground that he had 
authorised defts. to hire, & not to let, a shij), & pltfs. 
were obliged to hire another ship at greater expense. 
Ill an action for breach of warranty of authority : — 
Held: (1) theword“ fix” meant let”; (2) if the 
telegi'am was ambiguous defts. had acted bond fide 
<fe reasonably in the interpretation which they gave 
to it, & the shipowner would have been responsible 
to pltfs. for such interpretation ; (3) on the facts 
defts. having inserted in the charterparty terms 
which were outside the authority, in whatever way 
it might be read, were liable.— Weioai.e Co. 
V. Runciman & Co. (1016), 85 L. J. K. B. 1187 ; 
115 L. T. 01,C.A. 

1200. Full authority not cut down by ambiguous 
expressions.]— The ordinary import of lan^age 
of a letter giving full authority to deal with the 
property of another ought not to be cut down or 
restricted by merely ambiguous or uncertain 
expressions in other parts of the document. 

Where a foreign merchant wrote to his English 
correspondent d&ecting the latter to consider any 
consignment from him as the property of his 
son, who was residing in England, so that the son 
might place & dispose of the father’s money as 
if it were the son’s own property, & stating that, as 
the son informed the father of everything, the 
consignor would not continue writing, but that 
whatever the son said for him was to be the same 
as if he had said it himself, & must guide the con- 
signee : — Held: (1) the son was thus constituted 
not merely an agent with fuU powers to act for 
his father, but the consignee was justified in setting 
off, with the son’s concurrence, a debt due to the 
father against one due from the son ; (2) although 
on one or two occasions the consignee had required 
a OTitten authority from the son before so acting, 
neither this circumstance nor the terms of the 
letters rendered any writing necessary, but a 
verbal direction or subsequent adoption by the son 
was sufficient ; (3) the consignee’s firm having 
been changed by the death of a member of it, 
subsequently to the date of the letters, made no 
ffifference in these respects, the letters having 
imposed a duty on the consignee’s house, which 
continued as long as the relation between pltf. 

& it, however it might be composed. — P ariente v. 
Lubbock (1866). 8 De G. M. & G. 5 ; 44 E. R. 
290. 

1210, Construction of commercial document for 


Jury — Less reasonable construction.]— B. & Co.,. 

T.’s agents, acting upon ambiguous instiucUons 
from him, signed a charterparty with 1^. A Co. 
which T. repudiated. L. & Co. brought an action 
against B. (’o. for damages for breach of warranty 
of authority in them to enter into the charterparty.. 
The jm’y found B. & Co. had put a construction on 
the instructions sent to them by T. which no 
reasonable man should have done : — Held : ( 1 ) the 
questitm of construction was one for the jury, as the 
instructions of defts. were contained in a commer- 
cial document ; (2 ) as pltfs. had only had to show 
that the construction of defts. was the less reason- 
able one, they were entitled to judgnumt in the 
action. — Lindsay, (iRActe & Co. r. Barter & Co. 
(1885), 2 T. L. R. 4, C. A. 

1211. Agent misinterpreting Instructions — Prln*^ 
clpal bound.] — Deft, having entered through hii 
brokers into a contract, which was void under Loe- 
man’s Act & was formally repudiat ed by his solrs., 
wrote to his brokers a piivate letter framed in terms 
capable of two interpretations, namely, that the 
biokcis w(u*e merely autiiorist^d to go on with or 
repudiate the contract as they thoii^it best. The 
brokers by their conduct alTiraiod the contract : — 
Held : (ieft. could not nmudiate the act of his 
agents on the ground that they Imd misinterpreted 
his instructions. — J.oring v. Davis (1886), 32 
Ch. I). 625; 55 L. J. Ch. 725; 54 ].. T. 899; 34 
W. R. 701 ; 2 T. L. R. 615. 

Amtoiah’ons : — Folld. \S'eigaIl v. Ruiicijnan, 119151 W. N. 

401. Refd. Hardoon r. BelilloB, 11901 1 A. 0. 118, P. C. 

1212. Telegram to master Of ship.]— A 

joint telegram in ambiguous teiiris was sent, by 
shipowners Sz charterers to the master of a char- 
tered ship. The master bond fide interj)retcd the 
telegram in a sense not intended by the senders : — 
Held : senders bound by master’s interi)retation. — 
iMiLE.s a. Uahlehukst, No. 1213, jiost. 

1213. ,] — The crew of a chartered 

shi]) at llong Kong refused to proceed to Vladivo- 
stock unless paid a bonus. l*ltf., the charterer, 
agreed with defts., the 8hi|>owners, to j^ay the 
bonus, conditionalJy on the ship’s arrival at 
Vladivo.stock or caj)tui‘e, A a joint tel(‘giam was 
sent to the master authorising him to pay the bonus 
on these terms. Ow ing to the ambiguous language 
of the telegram, the master sign<*d not es making the 
bonus payable in any event, At these notes were 
duly paid by defts. l^Jtf. thereuj)un i)aid the 
amount of the note's to defts. The shij) diet not 
arrive at Vladivost.oek, A: was not captured, but 
was lost at sea. JMtf. having brought an action to 
recov(*r back the amount paid to dejfts. : — Held : 
pltf. could not recover, as he wasecjually re^sponsible 
with defts, for the ambiguity of the telegram. — 
Milks r. llAsr.EiiURST Ac Co. ( 1906), 23 T. L. H. H2 l 
12 Corn. Gas. 83, 


Sub-sect. 2. — Wjiere Agent i-ails to i.xijtci&E 
DUE Care, Skiij., and Diijgicnck. 

A . Paid Ayenlfi. 

{a) In General, 

1214. Degree of care, skill, & diligence required.] 

— A man who is employed to act for anotherashis 
agent is bound to exercise all the skill tc know ledge 
he has of a particular business, all the diligence, 


PART VIII. SECT. 2, SUB-SECT .‘2.— A. 
(a.). 

1 214 i. Degree of eare, fikiU, <€* diligence I 
rc</uimZ.j— Aiff nt8 to purcUaso indigo 
Boed on the most favourable temw 


cannot experiment by sowing a sample 
& waiting lieforc they xnircdiase to set* 
w'hothcT it will genuinate. TJiey are 
l>onnd to act to tfie of thejr judg- 
ment, & to use j>ropep care & skill an 
agents in purchasing, & their action 


cannot be repudiated unless guilty of 
negligence.— liKTTfle. AnnuniNCKr (1872), 
19 W. It. 1*. C. 05.— IND. 

1214 il. .] — A. asked B. to recom- 

mend a vessel fullUling certain require- 
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,Beci, 2. — PrincipaVarightaagaimt agent: Sub-aect.2t 
A. ( a)cfc jh).] 

-laeal, ^ energy he w capable of, & any interests he 
may have himself he is bound to exercise to the 
fullest extent for the sole & exclusive benefit of the 
person for whom ho is acting (Cozkns-H/VRDY, 

M. 11.). — Price v. Metropolitan iJousE Inve^jt- 
MKVT Agency Co. No. 1848, post 

1215. Question of fact.] — Whether the agent 

has used due diligence or not is a question of fact 
Cor the jury, <fe if the agent went on the statement 
of others, that is no excuse, as it was his duty to 
ascertain how the fact was, or to re])ort to his em- 
ployers that he only went on the information of 
others & that the fact was uncertain. — M onky- 
PENNY V, llARTLANO (1824), 1 O. & P. 1352. 
Annotaiima : — Distd. Smilli v. Arclilbald (1849), 14 L. T. 

O. H. 174. Mentd. Wood v. Argyll ^844), 6 Man. & Q. 
928 ; Day v. Sharp (1846]t, 7 L. T. O. S. 62. 

1216. .] — Where i)ltf. instructed deft. 

tx) effect policie.s, etc., & it did not distinctly appear , 
in the evidence at what time the policie.s were 
actually exficuted : — Held : it was f)roperly loft to 
the jury to say if the* policies were executed in a 
reasonable time. -Turpin p. Hilton , No. 1 103, ante. 
Annotations : — Reld.XcmoBi). Wickham (1867), L. II. 2 II. Ti. 

296, 11. L. ; (h'(5al Wostorn Iiihoc. Co. v. Cunllfle (1874), 

9 Ch. App. r>31 n. 

1217. .] — On the employment of any 

mercantile or commercial agent, it is for the jury, 
in absence of (*xpress evidence of the nature of his 
duties on such employment, to judges from their 
own knowledge, what those duties are ; & thus on 
the empl(»ymeni of an insurance ag(;nt to effect an 
insurance, or get it effected, it is for the jury, in 
absence of <^\pre.sH evidence, to judge whether he 
was employed t o g('t. tin* insuran(!(‘ eff<‘cted, or only 
to place tVie business in the hands of brokers to 
eff<*ct. it, & wh(‘th(‘r ho is responsible for their 
neglect or didault, especially in not getting it 
offectcul with resp()nsibl(‘ insurt;rs, A’ in not inform- 
ing his employer, the insurssl, who they are, in 
ord(?r to enable him to sue th(‘m. It is matter of 
law that, t he agent is only bound to use due care Sc 
do what is usual, hut it is matter for tin* jury what 
this duty involves, or whether there has been a 
breach of it. — lluuuELL v, Bullard (IS03), 3 F. Sc 
F. 415. 

1218. Evidence of other agents admis- 

sible.] — Where the issue is whether theageniexer- 
cised a reasonabh* S: propm- care, skill A: judgineni, 
the fact that other persons exercising the same 
calling w<nild, or would not , have acted in the same 
way, is material in det(;rmining it. If as many 
would have acted as the agent acted, Sz, an many 
otherwise, he would be entitled to a verdict. — 
Phvpm vn V. WxLTON (1833), 10 Bing. 57; 3 Moo. 

S. 389 ; 2 L. J. C. P. 910 ; 131 E. U. 826. 

AnnotcUion: — Consd. The Lanoostrian (1910), 32 T. L. R. 

Go.*), O. A. 

1219. S, P. IIOWCLIEFE V, Leiqii (1877), 37 L. T 
557, C. A. 


montH : 11. did ho, but advinod A. to 
liavo ill nnpt'ot.od. A., howovt‘r, w'rote 
he would take it on 1).‘h rooommenda- 
tion & that ho could draw ou A., & 
authoriHcd H. to buy. The vossol was 
infootod with dry rot, whu h could not 
have boon detect ed by Inspootlun : — 
lield : 1). had fuUlllcd his duty to use 
ordinary diligence in the conduct of t he 
transaction.— 11 ACKKTT i*. Rorkjc (1903), 
37 N. S. R. 435.— CAN. 

1214 ill. .1 — Doft., manager of a 

Hhop of pltf., acknowledgrtd from time 
to time the value of goods reoelvod from 
pltf., but ou a certain stock-taking a 
shortage of stock was 8ho\ni, 8c thotigh 
no fraud was shown, deft, was imablo to 
account for the shortage ; — Held : doft. 
was liable for the loss sustained, as it 


1220. But Judge may withdraw question 

from Jury.] — C ommonwealth Portland Cement 
Co. r. Weher, Lohmann, No. 1238, poat. 

1221. Presumption in favour of agent.] — It 

is to be presumed that a broker who has bought goods 
I for his principal has done everything requisite, 

! according to the usual course of dealing, for com- 
! pletion of the purchase. — Boville v, Bradbury 
I (1815), 1 Stark. 136. 

1 222. What is gross negligence. ] -In the case 

of an agent holding himself out for careful 4S: skilful 
performance of a particular duty, gross negligence 
includes want of that reasonable care, skill, & 
expedition which may properly be expected 
from persons so holding themselves out & their 
servants. 

l<\>r all i)ractical ])iirposcs the rule may be stated 
to be, that the failure to cxerci.se reasonable care, 
skill, & diligimce is gross negligence (per Cur.). — • 
Beal v. South Devon Hy. Co. (1864), 3 H. & C. 
337; 1 1 L. T. 184; 12 W. R. 1115; 159 E. R. 560, 
Ex. Ch. 

Annotations: — Apprvd. Ciiblln v. McMullen (1868), 5 Moo. 
P. C. C. N. 8. 431, 1\ C. Reid. Grill v. General Iron Screw 
Collier Co. (18CU), liar. & Ruth. 6.54; Lord v. Midland 
Ily. Co. (1867), L. K. 2 C. P. 339. Mentd. Garton v, 
BriHtol & Exeter Hy. Co. (1861 ), 30 L. J. Q. B. 273 ; Peck 
V. North Stafford Ry. Co. (1862-3), 10 11. L. Cas. 473 ; 
Uooth V. N. E. Ily. Co. (1807), 15 L, T. 624 ; M. S. & L. 
Ry. Co. V. Brown (1883), 8 App. Cas. 703; DiekHon v. 
G. N. Hy. Co. (1886). 18 Q. H. 1). 176, C. A. *. Sutollffc V, 
G. W. Hy. Co.. [19101 1 K. B. 478, C. A. 

1223. Question of fact.] — Whether the 

existence of gross negligence is a question of law or 
fact will always depemi on eircumstances. There 
may be cases whore the question of gross negligt'nce 
is matter of law more than of fact, & others wdiero 
it Is a matter of fact more than oi law^ (Taunton, 
.f. ). — Doorman t». .1 enkin-^' ( 1834 ), 2 Ad. Sc ICl. 256 ; 
4 Ncv. Sc M. K. B. 170; 4 L. J. K. B. 29; 111 
E. R. 99. 

Annotaiums :--Reia. Balfo v. West (1853), 13 C. B. 466. 
Mentd. Giblin r. M’Mullen (1868), L. H. 2 P. C. 317; 
WhltehouHe r. Pickett, 119081 A. C. 357 ; Newman v, 
Bouruo & llQlUugBworth (1015), 31 T. L. R. 209. 

1224. S. Beauchamp v, Powlev (1831), 1 
Mood. Sc R. 38. 

Annotation .'—RM. Balfe v. West (1853), 13 C. B. 4C6. 

{h) Extent and Limits of Duly, 

1225. Agent not liable if he does what is usual.]-^ 

In an action of account for a watch Sc sw'ord deli- 
vered to deft, ad mcrcandi^andam, deft, [deaded 
that in order to ke(.‘p them safe until he had an 
opportunity to sell them he put- them into a ware- 
house which was broken into by enemies ; that the 
watch was taken away & lost, & the swmrd was 
claimed by an Englishman, Sc deft, w as forced to go 
away before he met with the Englishman to get it 
again ; — llcl I : this w’as prinid faev: a good account, 
for the l)ailiff ad mercandizandum was not obliged 
to keep the goods ahvays about him. — G oswtll e. 
Dunki.ey (1726), 2 Stra. (5S() ; 93 K. K. 779. 


was piiTt of his duty as manai^or to sec 
the goods Invoiced comjs ponded with 
the goods roooived. & ho had failed in 
that duty. — T ylku v. Log an (1901), 7 
F. (Ct. of Seas.) 123.— 5C0T. 

1222 1. What negliuctice ,] — 

Pltf. left an agrreoment for the purchase* 
of a lot with deft., a real estate aprent, 
who made a payment under It which 
was repaid by pltf. Doft. had paid the 
wronff party : — Held : there was pross 
neprtiprenoo. — Wok3I.ry v. Bruni'on 
(1909), 12 W. L. R, 531.— CAN. 

PART Vni. SECT. 2, SUB-SECT. 2.— A. 

lb.). 

1226 I. Agent not liable if he does what 
is usual .) — ^la an action for payment of 


differences for iron carried over b 
pursuers on Instructions of defender, i 
was shovni that pursuers were unahl 
to obtain a settlement, & defende 
alleged pursuers were not entitled 
havinsr become truly principals in th 
transactions, which were as follows 
pursuers bought at the price at whic] 
defender bought & sold to him for settle 
ment at a later date at threepence 
ton higher, the threepence boine re 
tained by them for storage Sc interest 
no commission bein? ohartjod ; pui 
Buew repeatedly told defender the 
oould not hold his iron ; this mode c 
dealinj? he understood Sc acquiesced ir 
Sc if- was a mode customary in tha 
market i— afield : no breach of emplov 
meat by pursuers proved & no damag 
resulted to defender from the procedurf 
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1226. .]— An admission by an agent that he 

lias sold property of his principal upon credit will 
not entitle tne principal to an inquu'y as to wilful 
•default, if the agent insist by his answer that the 
credit was given in the usual way of business & pltf. 
makes out no case to the contrary. — P elham r. 
Hildek (IS 11), 1 Y. C. Oh. Cas. 3 ; 02 E. U. 70o. 

1227. Discounting bilis for his own account 

in ordinary course — Bona fldes.]— In an action 
brought by a banking co. against their late I 
manager & cashier to recover moneys belonging ' 
to the bank, alleged to have been improperly 
applied in discounting bills, etc., for nis own 
advantage, it appeared that such transactions ; 
were all in the ordinary course of the business of 
the bank ; that he had not exceeded the power 
authority with which he was intrusted : & that 
no case of bad faith could be proved against him : 
— Held: no such action could be sustained- — 
Bank op Upper Canada v. Bradshaw (18(57), 
Lr. Jl. 1 P. 0. 470 ; 4 Moo. P. C. C. N. 8. 400; 

16 E. U. 371, P. C. 

1228. Agent not liable if he follows best available 
advice.] — An agent, who acts on the best advice he 
is able (o got in the affairs of his jirincipal, is not 
liable to an action for damages arising from that 
.'ict. 

11., uj>on demand made to surrender a ship, 
whereof he was agent, on the African coast, not 
having the benefit of legal advice, consulted the 
(lovernor & Council of the colony, & on their advice 
tlelivered up the ship. Pltf., principal, was non- 
'Suited in an action ajfainstB. for breach of duty. — 
Miles v, Bernard (1795), l*cake, Add. Cas. 61. 

1229. Agent liable for delay caused by neglect.] — 

Varden V, Parker, No. 1402, post, 

1230. Negligence of principal no defence.]- Deft., 

being employed by pltf. to sell furniture for ready 
money only, sold it, but took in pa^ojient a bill of 
exchange drawn by purchaser on a third })erson. 
Pltf. refused to take the bill applied for tlie pro- 
ceeds of sale, but his agent afterwards obtained the 
i)ill from deft, to get it discounted. It was never 
|)resented f()r payment ; the drawer never had 
notice of its dishonoiw, & 10 days elapsed after it 
became due, before deft , had .such riot ice. In an 
action brought against deft, for negligence in selling ! 
otherwise than for ready money .* deft, i 


was liable notwithstanding pltf. had not presented 
the bill for payment by not giving notice of dis- 
honour to the drawer, had discharged him from 
liability on the bill. Semhle : deft, might sustain 
a cross-action against pltf. to recover any damage 
sustained by him, in consequence of such negli- 
gence preventing him from recovering on the bill. 
— Ferrers (Earl) v, Robins (1835), 2 Cr. M. ct 
R. 152 ; 1 dale, 70 ; 5 Tyr. 705 ; 4 L. J. Ex. 178 ; 
150 E. R. 65. 

1231. .] — Pltf. suffered considerable losses 

through negligence of d(dt., his agent A manager. 
The jury found pltf. also was guilty of negligence 
which partly contributed to the loss : — Held : this 
was no answer to pltf.’s claim, as pltf. owed no duty 
to deft. 

When one person lias undertaken to another to 
do something tSc has undertaken to take reasonable 
care to do it ]iroperJy, ho cannot t urn round k say 
that the latter ought, to take reasonable care to see 
that the former does his duty { 1x>rd Esher, M.R. ). 
— Becker v, .Medd (18»7), 13 T. L. K. 313, O. A. 

1232. Duties of foreign agents.]— A claim to sal- 
vage of a vessel cargo dt‘rolict on tlio coast of 
Africa was forfeited by misconduct of the siilvor in 
retaining possession of tS: im])ropcrly dealing wit h 
prO]ierty salved. 

It is the hounden dut y of agents abroad to ado)>t 
any means in their i>o\v(.‘r for preservat ion of their 
employers’ i)ropert y. — Tnio J^tAdy Worsj.ev (1855), 
3 Ec(^ & Ad. 253. 

1233. Duty limited to matters within scope of 
employment.] — Defts., merchants at B., who acted 
as orokers for pltfs., merchants at L., wrote to 
pltfs. proposing to tliem to purcliase a quantity of 
scrap iron of a specitied quality. Pltfs. desired an 
offer of cost freight to Rott/erdam. lJeft.s. 
stated the price, but were unable to make an offer 
as 1.0 freight, as they had tlien no ship available. 
Before pltfs. liad closed with the offer defts. pro- 
posed a ship for conveyance of the iron. Ifftfs. 
accepted the purchase, but objected to the ship as 
too sinall 1o take the whole cargo, desiring defts. 
to look out for another. Defts., as agents for both 
parties, entered into & accepted the contract of 
sale, & transmitted same to pltfs. They engaged 
a vessel to convev the iron, received the saiiie, <fc 
caused it to bo shipped, assuring jdtfs. the cargo 


Avhieli wjis fully ilisclosed to him. — I 
Hofp; r. (’LAVKUINU {1S1)7), 5 S. li. T. 
30.~ SCOT. 

e. Agent not liabte. where no negli' 
gence] — Bltfs. were currhTri wJiohc 

business it was to receive money from 
customers for transmission. Ui»on re- 
wipt of money from a customer a docu- 
ment was irivt'n to him, sifjncd on 
behalf of ])ltfs., where the transaction 
took place at an aj^ency, count ersimn'd 
by an tij^ent. IMtfs. had appointed deft, 
an UK«'nt & supplied him with blank 
forms of tlieso documents called 

“ express money orders," slwed on 
Ixjhalf of pltfs. Under his oontrtict 
with pltfs,, <left. twicepted the rosixm- 
sibility of the due issue & sale of tiio 
money orders, asrood to account for 
each m()ney order & its proceeds, to 
hold the p^ool^ods in trust for pltfs. & 
pay liiem to pltfs. when required after 
makim? certain deductions, & not to 
deal with the money received for trans- 
mission in respect of them in any other 
manner. A clerk of deft, stole a umnlKJr 
of fonns, forged Ids name to tlie counter- 
signing, &i put them off. They were 
prcHcnUid at another apreney of pltfs. & i 
there paid. Pltfs. sued to recover the 
money so paid : — Udd : deft, was not 
authorised to issue the orders In ques- 
tion, t hey were issued in fraud of pltfs., & 
deft, was not liable. — D oj^union Express 
<'o. V . Krigbaum (1909), 1,3 O. W. H. 
•164, 924 ; 18 O. L. R. 533.— CAN. I 


1 f. Ageni for both parties — For one 
principal in j)rivale capacity — For the. 
other ex officio.] — A., being in imcoii- 
tTolled management of tlic National 
Bank iu Calcutta & imrportiiig t«> act 
imder a ]Miwer of attorney iiiMaided to 
be given to him In his private ca])acity, 
imt ad«lr(jssed to lUm as " acting mana- 
ger of the National Bank ” l»y B., a 
constituent of tlie bank, without draw- 
ing any cheque on B.’s aefMiiint, v't 
simply by moans of transferring in the 
books of the bank Rb. 1,5,000 from B.’s 
deposit account with tlie iiank to the 
ace,<mnt of C., who was indebted t,o the 
National Bank, purported to make an 
advance of Rs. 15,000 from B. to 
whereas, in fact, the real transaction 
amounted only to transferring the 
liability of C. to that extent from the 
hank t o H. : — Held : so far as tlds 
transacstion was conconuul, A. could not. 
divest himself of his character of bank 
manager, &, acting as the agent of bot h 
T»artles, he acted to the prejudice of B. 
& to the advantage of the l>ank. Sc tlic^re 
was, in fact, a hroa<5b of his duty to B. 
to which tlio bank was a party.-— Bkkr 
17. National Bank of India (IS73), 19 
W. R. 07.— IND. 

1233 i. Duty limited to mailers within 
scope of employment — Failure to insure 
or advise of shipment.] — Defts., agents 
to dispose of certain teas of pltfs., not 
having succeeded, at request of pltfs. 
' sldpped them book without Insuring & 


willio\jt ailvising pltfs. of shipment, in 
time for t.jKnii to Insure ; - ILrUl : dc'fts. 
no| liable for damnge (wius<'d by loss of 
the vessel on which the leas Ij’ad been 
shipix'd. Maiti.anl) w Tyi.kk (I«5.S), 
7 C. 1*. lilib.- CAN. 


1233 ii. Failure to romplete blank 

in hen uote.\ pltf.’s agent, sold 

R, a waggon, for tJi(i price of which R. 
gave a hen noB', reserving to pltf. tilio 
Sc possession till jiaymerit. Deft. 
guarante(*il R.’s riot(‘. hut, pltf. faih'd to 
registerif , & it w'fis sohi in goml failli to a 
l>urchaser, who thus atapiired u title 
Held: (1) deft, was under no duty to 
till up the hlanks in the atlldavit of homt. 
Jldes, Imt only in the not e itself, wtiieti 
lie did ; (2) (wen if such was his duly, 
his neglect, In no way oontrj|>utc(J to 
pltf.’s failure, to register the note ; SC 
deft, was accordingly dlschurged from 
liability on Ids guarantee. — Guay- 
(JA.MtMuu.L, Ltd. v. Ukimku (1917). 2 
W. W. U. 991 ; 11 Alta. L. R. 437 ; 

D. L. Tl. I SI. —CAN. 

g. Duty of agent receiving money 
subject to coYui if ions. \ -Whoro an agent, 
vested with limit(5d authority, re- 
ceives a payment which does not fiiini 
the conditions on which he Is autho- 
rised to receive payments, ho sliouJd 
placci the moooy in medio until 
further instructed hy Ids principal. — 
McRiierhon V. EiDKLJTY Tiiiw Sc 
Savings Co., Ltd., & Mokbh Gmsoif 
(1912), 17 13. a. K. 182.-^AN. 
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was considered a first-rate description of scrap 
iron. Defts.’ profit was derived from commission 
from the selJer & the shipowner. In an action 
against defts. for not using proper & reasonable 
care, skill &; diligence in accepting & shipping the 
iron : — Held : the employment of defts. as brokers 
& shipping agents did not raise a duty to examine 
the iron for pltfs., there being no evidence of usage 
or contract that they should do so. 

Defts. acted both as brokers & shipping agents. 
That which is not a duty in either capacity singly 
cannot become a <luty by two capacities being 
combined, unless there is a usage that where there 
is such combination, such duty arises (Pollock, 
C.B.). — ZwiI.CHKNlJART (ZuILCHKNBART) V. AlKX- 
ANUKH (ISbl ), 1 11. & S. 250 ; 20 L. J. Q. B. 2.54 ; 
4 L. T. 412; 7 .fur. N. S. 1157; 9 W. K. 070; 
121 E. K. 708, Kx. Ch. 

1284. Duty to use cable.] — An agent whose duty 
it is in the ordinary course of business to commu- 
nicate information to his principal as to the stale of 
a shif) cargo ought to do so by telegraph inhere 
that means of (iomm unication is in jjeneral ust* ; & 
if the agent omits to discharge this duty, At the 
princi])aT, being thus left in ignorance of a fact 
maUirial to be communicated, elTects an insurance, 
the insurance is void, on the ground of concealment 
or misre])r<*sentation. 

PUf.’s agent at Smyrna, having shipped a cargo, 
sent the shipping documents on Jan. 19. The hijis 
sailed on .Tan. 2.2, hut, stranded on the sarniJ day, tV 
the cargo became a total loss. The agent was in- 
formed on Jan. 24, & wrote to pltf. on Jan. 26, the 
next post-day, informing him of the loss ; he pur- 
posely abstained from telegraphing, in order that 
pltf. might not be prevented from insuring. After 
receiving the letter of Jan. 19, but before receiving 
the letter of Jan. 26, pltf., on Jan. 31, effected an 
insurance, being in ignorance of the loss: — Held: 
pltf. could not ri^cover. — Proudpoot v. Monte- 
PIORB (1867), L. R. 2 Q. B. 511 ; 8 B. & S. 510 ; 36 
L. J. Q. B. 225; 10 L. T. 685; 15W. R. 920 ; 2 
Mar. D. O. 512. 

Annolatuws : — CODSd. & Distd. Siribley v. Imperial Marine 

liisce. Co. (187fi), 1 Q. It. I>. 607 ; Blackburn. IjOw v . 

Vigors (1««7), 12 App. 6.11. 

1235. Agent liable for exceeding his authority.]— 

It is a breach of duty on the pm t of an agent ap- 
pointed to manage the business of a tinri (1 ) to sign 
documents in the tlrm’s name without authority ; 
(2) to leave signed cheques, blank as to amount, in 


hands of clerks, to be used at their discretion ; (3) 
to deposit the firm’s cash to a large amount in 
certain banks without consent of all the partners ; 
(4) to increase wages of the firm’s servants or to 
make agreements for their employment for a term 
of years; (5) to substitute for the original more 
expensive machinery without the authority of all 
the partners. — Beveridge v. Beveridge (1872), 
L. R. 2 Sc. & Div. 183. 

1236. Agent liable where he acts with blind confi- 
dence.] — On a motion by beneficiaries of a wUl to 
make resp., a trustee of the will &> salaried manager 
of a colliery appointed by the ct. in an administra- 
tion suit, liable for sums intrusted by him to a solr. 
for payment into ct. , it apj)eared he had paid sums 
to the solr. knowing of his prior bkpey., the solr. 
had embezzled those sums: — Held: (1) resp. was 
justified in employing a solr., & one who, though he 
had been a bkpt. , was still on the rolls ; (2 ) if resp. , 
in his capacity as paid agent, had lost the money by 
failure of a bank into which he had paid it, he would 
not have been liable; (3) as he had made no inquiries 
as to what had become of the moneys after they 
had passed into his solr. ’s hands, Si, asked for no 
vouchers of i)ayment into ct., & had acted with 
blind confidence, Sc without the caution required of 
a i)aid agent or a bailee for reward, he was liable to 
refund the sums lost by the fraud of his solr. to the 
Ixiueflciaries. — Re Mitchell, Mitchell p. Mitchell 
(1884), 54 L. J. Ch. 342 ; 52 L. T. 178 ; 1 T. L. R. 
153. 

1237. Agent liable for failure to give notice of 
material fact.] — A. instructed B. to sell cattle for 
ready money. B. sold the cattle to C., who ob- 
tained delivery of them from A. in consequence of 
B.’s failure to notify him that C. had not paid for 
them : —Held : A. was entitled to recover from B. 
the amount due from C. — Kidd v. Horne (1885), 2 
T. L. R. 141. 

1238. Duty limited to acts contemplated at time of 
employment. — Pltfs. claimed damages from defts., 
who had contracted for certain fixed charges to 
lighter & load on ry. trucks pltfs.’ machinery, for 
not clearing the goods in less than 24 hours, whereby 
they became liable to a heavy customs duty, under 
an Ordinance not in force wlicm the contract was 
made : — /fcfd ; there was no breach of the agent’s 
duty to use reasonable care, th(‘ imposition of the 
duty not being in the contemplation of the parties 
when the contract was made, <fc the judge was right 
in not leaving the question to the jury & non- 
suiting pltfs. — Commonwealth Portland Cement 
Co., Ltd. c. Weber, Lohm.ann & Co., Ltd., [1905] 


1235 i. Aucnl liidtle for ejcnulitig his 
avthoritit.] lU fls., t(i soil pltf.’s 

Bhoop. aftor the latter hu<l approved 8: 
HliupK'd the proposed ooiit.rao.t hetwetn 
him U th(' p\u*<duiser, i;: aetlnt? oul-side 
their authority & lud in the usual 
course of business, added « term of an 
oiuTous natim^ to the dooumeut , whh*h 
was then sl^rned by the puruhaser. 
Defts. ucave no uotiee of this term to 
pltf.. the purehusor vepudia.lod (lie 
coidraet.as the (Minditi<»ns <d the term 
had not been f(dtlUed V/r/d ; plt f. 
had a uood eauso of uctbm a;:alnst defts,, 
the declaration alle^rintf nejtUfrenoo in 
defts.- KKNi)\j,n r. Doi tkkimndk 
(181H), M N. S. W. 61.- AUS. 

h. ncuUacut hut (wting tond 

fide.\ A principal who had wit ten 
UTk'ent h'tU’Ts to lii« agent, ic failed to 
obtain an answer, employed soliv. to 
see to hlH interestB ; but the agent, 
tliough rciK'atodly ai*phed to by them, 
gav*i them no Information, & the solrs. 
applied for an aocoimt & injunction ; — 
field : the agent iK'cause of his neglect 
must pay costs up to the lieariug, even 
thougli hlH neglect did not proeeed 
3tn>n\ motlvee of dishonesty or of con* 


ceulment.- Docolash r. Woonsiiuc 
(1800). 11 Gr. 375.— CAN. 

1286 i. Agent liahle where he acts with 
hlind confidence .] — An agent employing 
an auctionciT must use ddigenee to 
make a reasonable bargain for his re- 
muneration. The auctioneer having 
retulned out of the money ivoeived by 
him an exc ve fee : - Jlehl : the agent 
was i'.hargeable with tin* excess. — 
Vivi.\N r. Hcoiiu: (188.3), 1 11. 125.— 

CAN. 

1237 1. Agent liitble for faiiure to give 
notice of material /acf.l— Defts., eoni- 
inlsaloii merchants, wrote pltf. that 
onions wen^ Holling II a bag, &: as a 
result pltf. sent a consignment which 
after two months' delay defts. sold for 
05 cents a bag ; in an action in sub- 
stanot^ for damtvges for breach of duty : 
— Held : pltf. was induced to Send the 
consignment by the price quoted, but 
no such price, was obtainable on that 
market, itr, it lading the duty of an agimt 
to disclose every material foot, defts. 
wtrt' liable. — MALcojjtf v. Dominion 
Fur IT Ex. (1910), 15 O. W. R, 652.— 
CAN. 


1237 ii .1 — An agent Is liable 

for goods sldppetl by him according to 
order & lo.st, but of wliibh slumnont 
due nothie. has not been sent f>y him 
to his e.iiiploycTs. — A npukw r. R08« 
(1810), Fa-. Coll.— SCOT. 

1237 iii. Defect in vendor's title.] 

— v\u imeni employed to buy a grocery, 
including the stock K gootlwill. is 
liable in damage's for the loss inourrod 
by his prif.cipal thrmigh deftets in the 
title of vendor of whicli he uas awai*** 
at the time of the sale, a.s if he knew 
that the seller Idmsolf had aoquin*d the 
property under the condition that 
default to pay the pricjo would entitle 
the owner to take It ba(‘.k, or that part 
of the Block was held in like manner, 
& that the seller was in default. — 
AtmilKll r. Beauueu (1913), Q. R. 45 
S. C. 70.— CAN. 

1237 iv. Not after agenci/^ceased.] 

— The rule that an agt'ut dealing with 
his principal must impart knowledge 
acquired by his oiflcAi docs not apply 
where the relation has ceased, & there Is 
another agent with equal means of 
knowledge to gt^rd the interest of the 
principal in the transaction. — Scorr t?. 
Dunbar (1828), 1 MoU. 457.— IR. 
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A. C. 66; 74 L. J. P. C. 26; 01 L. T. 813; 63 
W. B. 337 ; 31 T. L. B. 149 ; 10 Asp. M. L. 0. 27, 
P.C. 

B, Professional Agmis. 

(a) In General, 

1289. Standard ol skill required.] — ^Public profes- 
sion of an art is a representation undertaking to 
all the world that the professor possesses requisite 
care & skill. Where a skilled labourer, artisan, or 
artist is employed, there is on his part an implied 
warranty that he is of skill reasonably competent to 
the task he undertakes. — IlAKMirR r. C'ornetjus 
(1858), 5 C. B N. S. 286 ; 28 L. J. 0. P. 85; 32 
L. T. O. S. 62 ; 22 J. P. 724 ; 4 Jur. N. S. 1110 ; 
C W. 11.749; 141 E. R. 94. 

AnnotaiioM: — Apl4. Caokson v. Stones (1859), 1 E. & 

248. Diatd. Anlrewd v, Garstin (1861), 10 O. B. N. S. 444. 

1240. Ordinary skill only.] — Every person 

who enters into a learned profession undertakes to 
brin^ to the exercise of it a reasonable degree of care 
& skill. He does not undertake, if he is an attor- 
ney, that at all events the client shall gain his 
cause, nor does a surgeon undertake that he will 
perform a cure ; nor does he undertake to use the 
highest possible degree of skill. There may be 
person.s who have higher education & greater ad- 
vantages than he has, but he undertakes to bring 
a fair, reasonable, & competent degree of skill 
(Tindal, C.J.). — Lanpbier v. Piupos (1838), 8 
0. & P. 475. 

For full anns., flee Medicine & Pharmacy. 

1241. Error of Judgment not actionable.]— 

Professional men, possessed of a reasonable portion 
of information & skill, according to the duties they 
undertake to perform, & exercising what they so 
possess with reasonable care & diligence in the 
affair.s of their employers, certainly ought not to be 
held liable for errors in iudgrnent, whether in 
matters of law or discretion. Every case ought to 
depend upon its own peculiar circumstances. & 
when an injury has boon sustained which could not 
have arisen except from the want of such reason- 
able skill & diligence or the absence of the employ- 
ment of either on the part of the agent, the law 
holds him liable. — TIart & Hodge v. Frame, Son 
A: Co. (1839), 0 Cl. Pin. 198 ; Mad. & Rob. 695; 
3 Jur. 647 ; 7 E. R. 070, H. L, 

^ ton Reid. I^rvos v. Landell (1845), 12 01. & Fin. 

91, H. L. 


(b) Particular Classes of Professional Agents. 

1243. Accountant — ^Extent of duties.! — In an ac- 
tion to recover damages against defts. in respect of 
their alleged negligence in performance of duties as 
accountants in examination of accounts of a busi- 
ness in which pltf. was then proposing to invest 
money;, in which he did so invest : — Held : pltf. 
had failed to show that the alleged negligence of 
defts. had induced him to invest money in the 
business, & caused the loss he had sustained. 

Although it is not the duty of accountants 
to take stock in auditing accounts of a business, 
they may well call for explanations of particular 
items in stock slieets (Cozens-Hardy, M.R.). — 
Squire, Cash Chemist, Ltd. v. Ball, Baker & 
Co., Mead v. Ball, Baker Co. (1911), 106 L. T. 
197; 28 T. L. R.81.C. A. 

1244. Agent to Invest money~>Failure to Invest.] 
— If my bailiff by cm ploying my moneys whereof he 
was receiver might have procured to me profit & 
gain, but he neglects it, he shall be chargeable to 
me in right, k shall answer for it. — Collet & Rob- 
sroM’s Case (1588), 2 Leon. 118 ; 74 E. R. 407. 

1245. ^ Investment on bad security.]— A 

scrivener, disposing of money deposited generally 
in his hands upon bad security, is answerable for its 
loss, there being no proof of any fraud or collusion 
in the scrivener. — Clarke v. Perrier (1679), 
Freem. Ch. 48 ; 22 E. R. 1050. 

1246. .] — If A. is intrusted with the money 

of B. to lay out & lends to one who passes for a 
substantial man & takes reasonable security for it 
& afterwards the other becomes insolvent, A. should 
not be charged. — A non. (1701 ), 12 Mod, Rep. 509 ; 
88 E. R. 1482. 

1247. .] — ^A scrivener, etc., receiving money, 

& giving a note to place it out at interest, is bound 
to do so, & is not discharged from paying interest 
for it, unless his employer accepts security & 
interest. — B arwell v. Parker (1751 ), 2 Ves. Son. 
363; 28E. R. 233. 

Annotations : — Reid. Poarco v. Slooombo (1838), 3 Y. & U. 

Ex. 84 : Blair v. Bromley (1847), 2 i*li. 354 ; lie Gormin 

Mining Co. (1853), 22 L. J. Cb. 926 ; Moore v. Knight 

(1890). 63 L. T. 831. 

1248. .] — Qu. : if an agent undertakes to 

invest money in a copyhold security, whether it 
amounts to a warranty by him that such security 
shall be valid & sufficient. — B rown v. 11owaui> 
(1820), 2 Brod. Bing. 73 ; 4 Moore, C. P. 508 ; 
129 E. R. 885. 


1242. Knowledge expected from paid professional 
agent.]— It is part of the duty of one who holds him- 
self out as skilled in a branch ol professional know- 
ledge to become acquainted with decisions which 
have an important bearing upon the practice relat- 
ing to that branch, & ignorance of such an impor- 
tant change in the practice is some evidence of 
negligence. — L ee v. Walicer (1872). L. R. 7 0. P. 
121 ; 41 L. J. C. P. 91 ; 26 L. T. 70. 

Annotation: — ^Refd. Ex p, Bailey (1872), 8 Ch. App. 60. 


For full auns.. see Limitation of Actions. 

1249. Army agent.] — If an officer on foreign 
service sends in his resignation to the agent of tne 
regiment for sale of his commission, the agent must 
taxe care to secure to him the purchase-money, — 
Sturdy v. Ross (1796), 1 ICsp. 450. 

Auctioneer.] — See Auction & Auctioneers. 

1250. Auditor.] — ^An auditor is not bound to do» 
more than cxeriuse reasonable care A skill in mak^ 
ing inquiries A i iivestigations. He must be honest. 


PART VIII. SECrr. 2. SUB-SECT. 2 .— Bradburnb v. Shanly (1859). 7 Gr 
B. (b). 569.— CAN. 

o. Agent to coUeet rent — Failure to 1245 i. Agent to invest money — In- 
oel.] — a power of attorney was pro- vestmerU onh^ securUy.) — Afirenta, who 
pared Sc executed by two of four procure their principal to advance 
tenants in oommon, appointing: an money upon ropreaemtations made by 
agent to receive the rente & prohte of them, which representations biTsldos 
the estate. Sc was transmitted to the being untrue are made without due 
agent, who had undertaken to procure sklH Sc diligence & nogU^n ly. are 
its execution by the other owners. The liable to their principal. & ibe burden 
power never was executed by them. Sc to reinstate the principal in tlio position 
the agent more tlion a year afterwards in which but for their wrong ho would 
dwlined to act in the matter, alleging be lies upon them. The agents' 
that such execution was neoessary to liability Is to tho extent of the over- 
^able him to reoeive the rents: — valuation of the property mtged., not 
add : the agent was liable tor rents Sc the full amount of tho loan with interest 
profits received, or which but for his with an assignmont over of tho mtge. 
wilful default might have been received to the agei^ for their indemnity. — 
by him, from time of the power b^ng LowENBtmo. Harris Sc Go. v, Woixey 
sent to him until his repudiation. — (1895), 26 8, C. R. 51,— CAN. 


1245 li. .J -ii is a breach of 

duty in a person Intnwted with money 
to Invest in real estate, to Invest on the 
security of a second mtge., unless with 
tho sanction of the lender, which such 
person must prove. — CU rtkr v. Hatch 
(1880), 31 C. P. 293.— CAN. 

1245 Hi. .]— Agents on corn- 

mission to invest money by way of loan 
on real securities are not liable for 
breach of trust unless fraud Is shown 
for lending to tbemsfdves. Sc tho failure of 
securities from such debtors ra ^ea no 
prosumption of frauduJoot deslga ; nor 
on the ground of negiigouoe o ily oan 
they bo made liable, although ^ iisteoa 
where oonfldenoo Sc nof obligatio is the 
ground of duty would be liable. — 
Graham r. Barker (1845), Red. Sc Eoj. 
Jadg. (Eq.) 1.— AUS. 


J. — ^VOL. 1. 
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Sect 2, — Prin^paV 8 rights agaimt agent : Sub-aect 2, 

i.e., he must not certify what he does not believe to 
be true, & he must take reasonable care & skill 
before he believes that what he certifies is true. 
V^ere suspicion is aroused more care is obviously 
necessary ; but an auditor is not bound to exercise 
more than reasonable care A skill, even in a case of 
suspicion, & he is perfectly justified in acting on the 
opinion of an expert where special knowledge is 
required (Lin DLEY, L. J.). — Be London A: Oeneirat. 
Bank, fl895] 2 Oh. 673; 64 L. J. Oh. 866; 73 
L. T. 304 ; 44 W. R. 80 ; 11 T. L. R. 673 ; 39 Sol. 
Jo. 706 ; 2 Mans. 655 ; 12 It. 520, 0. A. 

AnnokUions : — Contd. Re Kiu^ston Cotton Mill Co., [18961 2 
Oh. 279, C. A. Reid. H. v. KoberU, [1908] 1 K. B. 407, 
O. A. ; He Kepublio of Bolivia Exploration Syndicate, 
(1914] 1 Ch. 139. Mentd. Re National Bank of Wales, 
(1899] 2 Ch. 629. C. A. 

1261. .] — An auditor is not bound to be sus- 
picious where there arc no circumstances to arouse 
suspicion ; he is only bound to exercise a reason- 
able amount of care & skill. 

For some years before a co. w'^as wound un, 
balance-sheets, signed by the auditors, were puo- 
lished by the directors to the shareholders, in which 
the value of the co.’s stock-in-trade at the end of 
each year was grossly overstated. The auditors 
relied on ccrti6cates wilfully false, given by J,, one 
of the directors, who was manager, as to the value 
of the .stock-in-trade. Dividends were paid for 
some years on the footing that the balance-sheets 
were correct ; but if the stock-in-trade had been 
stated at its true value it would have appeared that 
there w'ore no profits out of which a dividend could 
be declared. If the auditors had compared the 
differout books & added to the stock-in-trade at the 
beginning of the year the amounts purchased dur- 
ing the year, & deducted the amounts sold, they 
would have soon that the statement of the stock-in- 
trade at the end of the year was so largo as to call 
for explanation ; but they did not do so i—Hcld : 
it being no part of the duly of the auditors to take 
stock, they wore justifted in relying on the certifi- 
cates of J., a poraon of acknovvledgod competence 
& high reputation, & were not bound to check his 
certificates in the absence of anything to raise | 
suspicion, & they were not liable for the dividends I 
wrongfully paid . — Re Kingston CorroN Mnx Co., * 
[1890] 2 Oh. 279 ; 66 L. J. Ch. 673 ; 74 L. T. 668 ; 
12 T. L. R. 430; 40 Sol. Jo. 631; 3 Mans. 171, 
O. A. 

Annotations: — Apld. Re WoBtom Counties Steam Bakeries 
& Milling Co., 118971 1 Oh, 617, O. A. Gonid. Squire. 
Cash Chemist v. Ball, Baker, Mead v. Ball, Baker (1911), 
106 It. T. 197, C. A. ; Re Ropublio of Bolivia Exploration 
Syndicate. [1 9141 1 Ch. 139. Reid. Squire. Cash Chemist 
V. Ball. Baker. Mead v. Ball, Baker (1911). 27 T. L. R. 
209. mentd. Dixon v. Kennaway, 11900] 1 Ch. 833. I 

1252. Broker.] — ^Where a broker acts both as 
broker Ac principal in the same transaction, any 
contract arising out of such conduct is, upon the 
principles of common law, good for nothing, Ac no 
action can bo maintained upon so fraudulent a 
transaction. A broker is to be considered as an 
Agent of the seller or the buyer, or of both, bound 
honestly to exorcise his skill & fairly to communi- 
cate his opinion on the subject of the purchase to 
those who, for that purpose, have confidently 
employed him. It requires little observation to 
show how disaualifying a circumstance to the fair 
discharge of that duty will arise from the inter- ■ 


ference of his own interest (Lord Eldon, C.). — 
Re Moline, Ex p. Dyster, No, 1839, poat 

Annotations : — Dlsfcd. Ck>por. Rowlands (1 836), 2 M. Ac W. 149. 
Apld. Re Pemberton, Kx p. Huth (1840), Mont. & Ch. 667. 
Reid. Bank of Bengal v. Maoleod (1849), 5 Moo. Ind. 
App. 1. 

For full anns., see S. C. No. 1839, post. 

1258. Duty to make binding contract.] — 

It is the duty of brokers to make the contract so 
as to be binding on both parties. — Grant v. 
Fletcher (1826), 5 B. Ac C. 436 ; 8 Dow. Ac B y. 
K.B. 59; 108E. R. 163. 

Annotations : — Reid Goom r. Afflolo (1826), 5 L. J, O. S. 
K. B. 31 ; Henderson v. BamowaU (1827), 1 Y. & J. 387 ; 
Wilkins V. Wright (1833), 3 Tyr. 824 ; Siovewright v. 
Archibald (1851), 17 Q. B. 103. 

1254. .] — broker of London who nego- 
tiates a contract between buyer seller of 
merchandise is bound either to enter the contract 
correctly in his book forthwith, or deliver a correct 
note of contract to both buyer A: seller, Ac is liable 
to his principal for any damage the latter may sus- 
tain by his negligence in this respect, — Sivew’BIGHT 
V. Richardson (1852), 19 L. T. O. S. 10. 

1265 .] — ^Pltf. directed his brokers, defts., 

to buy for him 50 bales of cotton ‘*to arrive,’’ 
Ac they, having like instructions from other prin- 
1 cipals, entered into a single contract in then* own 
name with 11. Ac Co. for the purchase of 300 bales, 
on account of pltf. Ac their other principals, Ac sent 
pltf . a contract note advising him of their purchase 
of 50 bales on his account from H. & Co., Ac i)ltf. 
paid defts. £800 on account of his purchase. The 
quality of the cotton on its arrival being disputed, 

1 >ltf. declined to accept his share of the 300 bales. 
.11 an action to rect)ver his £800 from clefts, as 
money had & received: — Held: (1) pltf. entitled 
so to recover it back, as defts, bad not made such a 
contract on his behalf as would entitle him to sue 
upon it in his own name ; (2) there was an entire 
failure of consideration.—- Bostock v. Jardink 
(1865), 3 XL Ac C. 700 ; 6 New Rep. 164 ; 34 L. J. 
Ex. 142; 12 L. T. 577; 11 Jur. N. S. 586; 13 
W. R. 970; 159E. R. 707. 

Annotations: — Reid. RobluBon v. Mollett (1875), L- R. 7 
H. It. 802. Mentd. Mollott v. Robinson (1870), L. R. 5 
C. P. 646. 

1256. Duties Increased by acting In dual 

capacity.] — W^'here a person undertakes the com- 
bined duties of broker A: shipping agent, it may bo 
that some implied contract on his })art may arise 
which would not arise where he acts in either capa- 
city singly (WiiJdAMS, J.). — Zwilcuenbart v. 
Alexander, No. 1233, ante. 

1257. Duty to get best price possible.] — 

Brokers employee! to sell goods are bound to do so 
in the usual way, Ac if it is usual to send the seller an 
estimate of value, in order that he may be enabled 
to fix a reserved price, they ought to do so, Ac 
whether it is so or not, they are bound, for their own 
guidance, to make a careful estimate of the value, 
& if they sell, even by public auction, at a price 
much below the fair value, their not having made 
such an estimate will be evidence of negligence Ac of 
a loss caused thereby, for which they will be liable. 
Brokers employed to sell upon the ordinary terms 
are bound to employ due care Ac diligence, but will 
not be liable for mere mistake without negligence. 
It is not a question merely of price or value, but 
w^hether they were guilty of negligence in not get- 
ting a better price, & in not using ordinary care to 


126S I. Broker — IhUy to make bindiny 
eonkraot — Cannot fulfil duty after revoca- 
Bon.}— A broker, who at the time of 
making a contract has failed to bind his 
principal by a written note or memo- 
randum. cannot aign an eflcotiial note 
or memorandum after his authority as 


agent to sell has been withdrawn. — 
Stkvenson e. Smith (1907). 7 W. L. It 
161 ; 13 B. C. R. 213.— CAN. 

1266 I. Duties increased by 

aetina in dual eapadiy,] — When to the 
ordinary buBiness of a broker some 


special employment & undertaking is 
Buperadded by express contract, his 
liability results from such contract. Sc 
not simply from his character of broker. 
— Dkady V. OOODKNOUOH (1856), 

C. P. 163.— CAN. 
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do so (Bla-ckbubn, •!.). — Solomon v. Barkeb 
<Babber) (1862-3), 2 F. & F. 726 ; 11 W. B 376. 

1258. Duty to give notice.] — ^Where it is a 

broker’s duty to collect i»aymeut of a debt due to 
the principal, the broker is guilty of negligence in 
not giving notice to his principal if payment has 
been refused. — T alt.erman r. Bose (1866), 16 
L. T. 450. 

1259. Confined to facts reasonably 

material.] — ^Brokers acting for owners, shippers of 
cocoa lying in warehouse at Liverpool, acted also 
a.s brokers to the purchaser of a number of bags of 
this cocoa. The brokers had been informed by the 
shippers that there was a note on the bill of lading : 

Ba^ in bad condition, stained & damp, cocoa 
mouldy.” The brokers employed a firm of experts 
to examine the cocoa, & they reported that some 
of the mouldy cocoa being removed, the rest 
would be a merchantable article. Upon this the 
brokers sent a sample of the cocoa to the pur- 
chasers, & the contract was concluded : — Held : 
the sale was one by sample, & the brokers acting 
honestly were only under a duty of communicating 
such facts as reasonable men would think material 
in the ordinary course of business, &, in the circum- 
stances, were not under an obligation to inform 
the purchasers of the note on the bill of lading. — 
Payne v. Lewis & Peat (1017), 61 Sol. Jo. 607. 

1260. Factor.] — factor must not give credit to 
a known bkpt. — Dodderidge r. Anthony (1622), 
Win. 62 ; 124 E. K. 44. 

1261. .] — It isabreach of duty on the part of 

a factor employed to sell goods to take a bond from 
the buyer to himself in payment, unless he notifies 
his principal. — Dashwood v, Elwall (1681 ), 2 Cas. 
in (5h. 66 ; 22 E. B. 844. 

1262. House & estate agent.]— Pltf. had employed 
deft, as house agent to let or procure a tenant for 
her house. Deft, introduced as tenant an insolvent 
person, being aware of his condition : — Held : (1) 
deft, liable to indemnify pltf. the loss she had 
suffered through incompetency of the tenant to pay 
rent, & other expenses ; (2) the judge was right in 
directing the jury to use their knowledge of business 
in deciding deft.’s dutv as house agent. — Keys 
(Hayes) V. Tindall (1861 ), 1 B. & 8. 296 ; 30 L. J. 
Q. B. 362 ; 4 L. T. 403 ; 9 W. B. 664 ; 121 E. B. 
724 ; previous proceedings, 2 F. <fe F. 444. 

1263. Negligence of principal no defence.] — 

An agent for the purchase of a public-house is liable 
in damages to his employer for negligently con- 
ducting the purchase, although he advises his em- 
ployer to examine the business for himself, & the 
employer does so.— Smith v. Barton (1866), 
16 L. T. 294. 

Insurance agent Sc insurance broker.] — See 

Insurance. 

1264. Land agent — ^Liable for sums not received 
through neglect.] — Upon a bill filed against exors. of 
a land steward Sc paid agent: — Held: his estate 
liable to make good such sums as, but for his wilful 
neglect & default, be might have received. — 
Salisbury r. Morrice (1842), 11 L. J. Ch. 114. 

Master of ship .] — See Shipping & Navigation. 

1265. Mercantile agent.] — ^A person acting as 
agent for another is bound to use all ordinary pru- 


dence that can bo properly & legitimately expected 
from any person conducting affairs of the world, 
namely, the same amount of prudence he would 
exercise on his owm behalf ,& which depends upon 
circmnstances ; it would be extremely wrong to 
import into consideration of the case of a person 
acting as mercantile agent in the purchase of a 
business concern those jirinciples of extreme cau- 
tion which might dictate the course of one who is 
not at all inclined to invest his property in ventures 
of such a hazardous character (Lord Hather- 
LEY, C.). — Overend, Gurney & Co. v. Gibb 
(1872), L. B. 6 H. L. 480 ; 42 L. J. Ch. 67, H. L. 
Jnnotaiions Parker v. Lewis (1873), 28 L. T. 91. 

Diitd. Re Railway Sc General Lif^ht Improvement Co.» 
MarzetU’s Case (1880), 42 L. T. 206, C. A. Contd. Grim- 
wade V. Mutual Soc. (1884) 52 L. T. 4:19. Retd. Re Mon- 
trotler Asphalte Co., Perry’s Case (1870), 34 L. T. 716; 
New Sombrero Phosphate Co. v. Erlungor (1877), 6 Ch. D. 
73, C. A. ; Phosphate Sewage Co. ». Hartmont (1877), 6 
Ch. D. 394, C. A. ; Leeds Estate Building & Investment 
Go. t>. Shepherd (1887), 36 Ch D. 787 ; Re Faure Eleotrlo 
Aooumulator Co. (1888), 40 Ch. 1). 141 ; Lagunas Nitrate 
Co. V. Lagunns Syndicate, [1899] 2 Ch. 392, C. A. ; Re 
National Bank of Wales. [1899] 2 Ch. 629, C. A. ; Re 
Brazilian Rubber Plantations k. Estates, [1911] 1 Ch. 425. 

Patent agent.] — Patents & Inventions. 

1266. Shipbroker.] — Dofts., shipbrokers, had 
arrangements for shipment of cargoes, under which 
i)ltfs.’ ship was booked for Doc. 17. Pltfs.’ ship 
Dciug delayed on a previous voyage, dofts. inter- 
posed two ships, the second of which was loading 
when pltfs.’ ship arrived. In consequence, pltfs.’ 
ship was delayed till Jan. 28: — Held: (1) defts. 
had not committed a broach of contract to use their 
best endeavours to load the ship in rotation on or 
about a specified day, the ship not having arrived 
at the port of loading until too late to load on or 
about that date ; (2) dofts, not liable to the ship- 
owners for delay. — NrrRATK I^roduckrs’ 8.8. Co. 
V. Wills & Co. (1905), 21 T. L. B. 699. H. L. 

Solicitor.] — See Solicitors. 

Stockbroker.] — See Stock Exchange. 
Surveyor.] — See Building Contracts, Engi- 
neers Architects. 

Valuer.] — See Valuers & Appraisees. 

C. GratuUons Agenle, 

1267. Difference In degree of care required from 
gratuitous Sc paid agents.] — Where money has been 
paid for the performance of certain acts, the person 
receiving it is, by law, answerable for any neglect 
on his part, the payment of money being a sort of 
insurance for the due performing of what he ha 
undertaken ; Sc this rule has few exceptions. But 
where the undertaking is gratuitous, Sc- the party 
has acted hondfide^ it is not consistent either with 
the spirit or policy of the law to make him liable 
to an action. 

A., a general merchant, undertook voluntarily to 
enter a parcel of goods of B. together with a parce 
of his own at the Custom House for exportation, 
but made the entry under a wrong denomination, 

I whereby both parcels were seized: — Held: A. 
i having taken the same care of the goods of B. as of 
! his own, not having received any reward, Sc not 
being of a profession or employment which neces 
sarily implied skill in whathc had undertaken, was 


1262 i. House db estate agent — Sal 
M paHv knavm to be uHthout funds.]- 
Wai^er V. CUTTS (1900), V. L. R. 26] 

— ^AUS. 

1264 i, Lat^ agent — Particular it 
Hi of irujuiry o 

— General allegation 
though Rupported b 
^eomo evidence of neglect in particnla 
eojee, are not, in a petition against 
s^olent to enHtle th 
pwtioner to an inquliy tonohlng wilfc 
aegleot.— B ond e. M*WATTYj:i862: 


13 I. Cli. R. 174 ; 7 Ir. Jur. 315 (C.).— 


p. ParliamerUary agent — Failure to 
ineert clause in billJ\ — A., a parlia- 
mentary agent, sned B. for work Sc 
servioeo in obtaining the possiiig of a 
private Act of Parliament. B. pleaded 
that it waa part of A.'s employment to 
prepare Sc submit to Parliament a 
clause in the bill for providing for the 
papnent of the costs of passing the bill 
out of moneys to be raised in pursuanoe 
of same ; Sc that by reason of the care- 


lessness, nogligcDoo, unskilfuJness, Sc 
default of A., the clause was so in- 
correctly framed that after the passing 
of the Act containing such clause it 
became impossible to enforce the pay- 
ment of the costs in the manner thereby 
contemplated : — Held. : the omission of 

S ltf. to prepare an efficient clause for 
[le above purpose materially affected 
the quality of the entire work, Sc the 
defence was a good bar to the entire 
action, Sc did not merely go in reduction 
of damages. — Baker c. Milwaro 
(1868), 8 T C. L. R. 514, C. P.— IR. 

» » 2 
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Bed. 2. — Principal’s righis against agent: Sub-sect. 2, 
C ; auh-secL 3, A. (a) »] 

not liable to an action for loss occasioned to B. — 
Shiells Vs Blackburne (1789), 1 Hy. Bl. 168; 
126 E. K. 04. 


Annotaiionft : — FoUd. Doonaan v, Jenkins (1834 ), 2 Ad. &; 
El. 266; Fish v. Kelly (1864), 17 C. B. N. S. 194. In the 
case of one who holds out a certain profession the law 
supposes him to be of coxnpetent skill Sc he Is responsible 
for any failure in that respect as is put by Heath, J., in 
midis V, Blackhitme (Eble, O.JJ. Appryd. Qiblln 
McMullen (1869), 21 L. T. 214, P. C. 


1268. •: .1 — What is reasonable varies in the 

case of a gratuitous bailee & that of a bailee for hire. 
From the former is reasonably expected such care 
Sc diligence as persons ordinarily use in their own 
affairs, & such skill as he has. fYom the latter is 
reasonably expected care Sc diligence, such as are 
exercised in the ordinary & proper course of similar 
business, & such skill as he ought to have, namely, 
the skill usual Sc requisite in the business for which 
he receives payment. — Beal v, 8. Devon Ry. Co., 
No. 1 222, ante. 


AMiotations : — CoBld. Lord v. Midland Ily. Co. (1867), L. R. 
2 C. P. 8H9. BeM. Grill t>. General Iron Screw Colllor Co, 
(1866), Har. & Ruth. 654 ; Rooth v. N. E. Ry. Co. (1867), 
16 li. T. 624 ; Glblln v. McMullen (1868), 6 Moo. P. C. C. 
N. M. 434. P. C. : Sutcliffe v. O. W. Ry. Co.. 119101 1 


K. 11. 478, C. A. „„„ , 

For full anuH.. see S. C., No. 1222, ante. 


1269. Liable for negllgenoe.l— Where A. gratui- 
tously undertook to move goods Sc they were 
damaged by his negligence in moving them, an 
action lay ; but. no action would have lain for the 
nonfeaBaiicG. 

If the agreement had been executory, to carry 
these goods from the one place to the other once a 
day, deft, had not been bound to carry them 
(Holt, O.J,).- Cooos v. Bernard (Barnard) 
(1703), 2 Dd. Ravin. 909 ; Com. 133 ; 1 Salk. 20; 
8 Salk. 1 1 ; Holt; K. B. 13 ; 92 E. R. 107. 


AnnoUiiions .'—Conns. H. i’. O^rding (1832), 1 Ncv. & 
M, K. B. 35 ; Robs v. IIUl (1846), 2 C. B. 877 ; Blakemore 
V. Bristol & Kxeter Ry. Co. (1868), 8 E. & B. 1035 ; 
Skelton V. L. Sc N. W. Ry. Co. (1867), L. R. 2 C. P. 631, 
If a person undertakoH to i)erform a voluntary act he i.s 
liable if he jierforms It lini)roj»erJy, but not if he ueglccta 
to perform It — sueh 1 h t lie result, of (he deeiHion iu the 
eane of CoogB v. Bernard (WiUJcs, J.) ; Bertflieim 
11 . G. E. Ry. Co. (1878), 3 C. P. 1). 221. C. A. Refd. 
Anon. (1692). 2 Snlk. 522 ; Buokmyr v. Darnall 
(1704), 2 Ld. Rnym. 1085; Shelton v. Osborn (1729), 1 
Barn. K. B, 260 ; Bonehcr v. Lawson (1736), Leo, Tejnp. 
Hard. 194; Kettle v. Brom all (1738), WilleB, 118; 
Charitable Cerpn. r. Sutton (1742), 9 Mod. Rep. 349 ; 
l»nfllcy V. Freeman (1789), 3 Term Ren. 61 ; Elsec r. 
Oat ward (1793), 6 Term Rep. 143 ; Guilliam v. Barnett 
(1804), 2 Smith. K. B. 156 ; Cavenagb v. Such (1816), 1 
I’rlco, 328 ; lUppin i>. Sheppard (1822), 11 Price, 400; 
Ex p. CordlnK (1832), 4 B. & Ad. 198 ; M’Kcnr.le r. 
M’Lood (1834), 10 Blntf. 385 ; Vaughan v. Meulovo (1837), 
3 Bing. N. C. 468 ; G. N. Ry. Co. v. Shepherd (1852), 8 
Exoh.30: Shepherd r. G. N. Co. (1864 ). 10 L, T. O. S. 
824 ; Bttifc v. West (1853), 13 C. B. 466 ; Crouch v. 
L. & N. W. Ry. Co. (1854), 14 C. B. 256 ; Danscy v. 
Richardson (1854), 3 E. & B. 144 ; Syred v. Carruthers 
(1858), K. B. & K. 469 ; MaoCarthy v. Young (1861), 6 


H. 8c N. 329 : Swire v. Leach (1865), 5 New Rep. 314 ; 
Grill V. General Iron Screw Collier Co. (1 866), 12 Jur. N. 8 
727 ; Beadhead v. Midland Ry. Co. (1867), L. R. 2 Q. B. 
412 ; Olblin v. M'Mullen (1868), 5 Moo. P. C. O. N. S. 434, 
P. C. ; Nugent v. Smith (1875), 1 C. P. D. 19 ; Harris v. 
G. W. Ry. Co. (1876), 1 Q. B. I). 515 ; Hoaro v. O. W. 
Ry. Co. (1877), De Colyar’s County Court Cases, 192 ; 
Foulkes V. Metropolitan District Ry. Co. (1880), 28 W. K. 
526, C. A. ; Cutler v. North London Ry. Co. (1887). 56 
L. T. 639 ; The Moorcock (1889), 14 P. D. 64, C. A. ; 
Cheshire v. BaUey, [1905] 1 K. B. 237, C. A. ; Clarke v. 
West Ham Corpn.. [1909] 2 K. B. 858, C. A. ; Bath t. 
Standard Land Co., 11911] 1 Ch. 618, C. A. Hentd. 
Grand Opinion for Prerogative oonoerning Royal Family 
(1717), fortes. Rep. 401; Robinson v. Green (1723), 1 
Stra. 574 ; Hartop v. Hoare (1743), 3 Atk. 44 ; Ryall v. 
Howies (1749>50), 1 Vos. Sen. 348 ; Mason v. Lickbarrow 
(1790). 1 Hy. Bl. 357 ; Storr v. Crowley (1825), M‘Cle. Sc 
Yo. 120 ; Whitehead v. Greetham (1825), 2 Bing. 464 ; 
Corbett v. Paoklngton (1827), 0 B. & C. 268 ; Gledstano 
V. Hewitt (1831), 1 Tyr. 445 ; Boorman v. Brown (1842), 
3 Q. B. 511 ; Lewis v. Nicholson (1852), 21 L. J. Q. B. 
310 ; Micklethwaite v. Merrill (1852), 19 L. T. O. S. 60 ; 
Crouch V. O. W. Ry. Co. (1857), 3 Jur. N. S. 796 ; Baxen- 
dalee. Eastern Counties Ily. Co. (1868). 27 L. J. C. P. 137 ; 
Williams V. Wheeler (1860), 8 C. B. N. S. 299 ; Belfast & 
Bcdlymcna Ry. Cos. v. Keys (1861), 0 H, L. Cas. 556 ; 
Marriott v. Anchor Reversionary CJo. (1 861 ), 3 Do G. F. & 

J. 177 ; Martin v. Reid (1862), 11 C. B. N, S. 730 ; Taylor 
V. Caldwell (1863), 3 B. &; S. 826 ; Beal v. South Devon 
Ry. Co. (1864), 11 L. T. 184, Ex. Ch. ; Pigot r. Cubley 
(1864), 15 C. B. N. 8. 701 ; P. & O. Steam Navigation Co. 
V. Shand (1865), 3 Moo. P. C. C. N. S. 272 ; Donald v. 
Suckling (1866), L. R. 1 Q. B. 585 ; Redhead v. Midland 
Ry. Co. (1869), L. R. 4 Q. B. 379, Kxoh. ; Liver Alkali Co. 
V. Johnson U874), L. R. 9 Exoh. 338, Ex. Ch. ; Soarle v. 
Lavertok (1874), L. R. 9 Q. B. 122 ; Cohen v. G. E. Ry. 
Co. (1876), 4.^ L. J. Q. 11. 298, Kxoh. ; Shaw v. O. W, 
Ry. Co.. (18941 1 Q. B. 373 ; The Winkfleld, (19021 P. 42, 
C. A. : Wallis V. G. N. Ry. Co. (1903), 12 Ry. &Can. Tr. 
Cas. 38, (Ry. & Can. Com. ; Harris t*. Perry, 11903] 2 

K. B. 219, C. A.; Shrlmpton r. Hertfordshire County 
Council (1910), 74 J. P. 305, C. A.; Attenborough 
u. Solomon, (19131 A. C. 76; Hatton v. Car Mainten- 
anoe Co. (1914), 110 L. T. 705. 

1270. .] — Case will lie where a party under- 

j takes to got a policy done for another therein with- 
out any consideration, if the party so undertaking 
it takes any steps for that purpose, but does it so 
negligently that the person has no benefit from it. 
Wilkinson v. Covkrdale (1793), 1 Esp. 74. 
Annotation : — Refd. Balfo v. West (1853), 13 C. B. 466. 

1271. Trust money mixed with his own.] — 

A person gratuitously acting in the collection of 
debts, etc., under a trust deed, mixed the money 
he received with his own money, by placing it in 
his bankers’ hands in lus own name Sc upon hi» 
own general account. The bankers were in the 
habit of paving liirii interest of 3 per cent, upon 
money in their hands. He informed the trustees 
the money was in a bank, but did not state with 
whom ; nor that it was mixed with his own 
moneys ; nor that interest was to be paid upon it. 
The bankers having failed : — I/ela : he was 
answerable for loss upon the trust money. — 
Massey v. Banner, No. 1307, post. 

Annotations: — FoUd. Maodonnoll v. Harding (1834), 7 Sim. 
178. Diftd. Pennell v. Doffell (1853). 4 Dc. O. M. & G. 
372 ; Owen r. Cronk (1894), 2 Mans. 115, C. A. 
i^or full anns., see S, C. No. 1367, post. 


FART VIII. SECT. 2, SUB-SECT. 2.— 
C. 

1269 I, Liahk for fiegligence.] — Deft., 
an Innuranoe agent, gratuitously under- 
took to effect a further policy on pltfs.* 
mlUfl, Sc to give the necesHary notices to 
the 008 . "With wWeh pltfs. were already 
insurod of tbc further OHsurance, Deft, 
nogleotod to give the notices 8: on a loss 
ooourring these cos. dleputod liability 
on the ground of lack of notice, but 
compromised, paying pltie. $6,000 In 
lieu of the ftill $7,000 .* deft, 

liable to pltfs. for the $1,000 difference. 
Coggs V. Bernard (17()3), 2 Ld. Raym. 
909 ; BUu v. Oahoard (1793), 5 Term 
Rep. 143 : WiVdnson v. CowrdaJe 
(1798), 1 Esp. 74 ; Wallace v. Talfair 
(1786), 2 Term Rep. 188 n.. refd. 
— Baxtbb V. Jokes (1903), 6 O. L. R. 
860: 33 0.L.T.258; 2 0.W.R.573.— 


1269 ii. .] — l*AnKiUi v. McAka 

Brothebs & Wallace, p. 456, u, post. 
—CAN. 

1269 Ui. .1 — ^A voluntary agent 

i8 not liable for non-feasance or a total 
neglect to execute the orders of his 
principal ; but for a misfeasance, or 
partial Sc imperfect performance, he is 
responsiblo. — YouNo’s Trustees v. 
Attwood & Haynes (1821), 1 Nfld. 
L. R. 233.— NFLD. 

1209 iv. Gross n€gliaenee .\ — A 

gratuitous agent if grossly negligent is 
liable for any loss sustained by his 
principal. Gross uegligcnoc Is a ques- 
tion on the toots of each partioular case. 
— AoNEw V. Indian Carryinq Co. 
(1865), 2 Mad. 449.— IND. 

1269 V. .1— A store being 

broken open by tldevee, deft, band fide 
on behalf of the owner took possession 
to protect the goods, thereby ooeomiDg 


negotiorum gestor. Sc only liable for gross 
negUgenoe : — Held : deft, not liable to 
the true owner for the value of the 
goods.— Amod Saue t?. Raooon (1903), 

T. S. 100.— S. AP. 

1269 vi. Inveslmenl otherwise 

than as agreed.} — Pltf. Intrusted $500 
to deft., which was to be lent to H., 
** being secured on H.'s storehouses,**^ 
bearing interest at 9 per cent., for two 
years deft, not to be responsible for the 
money. Deft., who acted gratuitously, 
took a second mtge. upon the property ^ 
extending the time of payment for 
three years : — Held : (1 ) this was 
clearly such breach of hie agreement. 
Sc such dealing with pltf. *8 money, as 
to make him liable ; (2) pltf. should 

recover interest at 9 per cent, for two 
years only. Sent 6 per cent, thereafter. — 
Holmes v. Thompson (1876), 8$ 

U. C. R. 292.— can. 
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1272. Investment on bad security.] — Declara- 

tion stated that pltf. had retained deft, at his re- 
quest to lay out £700 in the purchase of an annuity, 
that deft, promised to lay it out securely , that pltf. 
delivered to him the money for that purpose, Sc 
that deft, laid it out insecurely. After verdict: — 
Held : consideration for deft, 's promise sufficiently 
stated. — Whitehead v. Oreetham (1825), 2 Ding. 
404 ; M'Cle. & Yo. 205 ; 10 Moore, C. P. 183 ; 130 
E. B. 385, Ex. C’h. 

AnnotcUiom .---DlaUi, ShlUibeor t>. Qlyn (183G), 2 M. & W. 

143. Reid. Hallo v» West (1853). 13 C. B. 466 ; Banbury 

V. Bank of Montreal, [1917] 1 K. B. 409, C. A. 

1273. Where a declaration in as- 

sum^^i/alleged that in consideration that pltf. would 
retain & employ defts. to lay out a sum of money 
in the purchase of an annuity, they undertook to do 
their duty in the premises, that pltf. did retain Sc 
employ them, but defts. did not do their duty, but, 
on the contrary, took an insufficient security for 
the payment of the annuity, whereby pltf. lost the 
money, on motion in arrest of jud^ent : — 
Held : the count was bad, inasmuch as it did not 
state that any reward was to be paid to defts,, or 
that they were employed in any particular charac- 
ter so as to make them responsible for taking a bad 
security, although not guilty of negligence or dis- 
honesty. — D artnalt. r. Howard & Gibbs (1825), 
4 B. Sc G. 315; 6 Dow. Sc By. K. B. 438; 3 
L. J. O. S. K. B. 246 ; 107 E. R. 1088. 

1274. .] — ^A., leaving his house for a consi- 
derable time, requested B., the landlord, to lot it, 
saying the key was in the custody of C. A person 
Avished to look at the house, but, O. having ab- 
scondedt the key could not be obtained. B. 
entered by raising the sash of the first floor window, 
& after showing the house to several persons, left it 
in the same state as before. On A.’s return it was 
discovered the house had been robbed. In an 
action brought by A. to recover the value of the 
goods from B. : — Held: B. was not justified in 
opening the window, Sc in that way going into the 
house. — ANOASTjai v. Muling (1823), 2 Dow. & 
By. K. B. 714; mih nom, Ac vster v. Binney, 1 
L. J. O. a K. B. 168, 

Annotations ; — ^Reld. Arkins v, Bninten (1866), 15 L. T, 


3ub-3Ect. 3. — PiuNcirAL’s Bights in regard 
TO Accounts. 

A, The Right to an Account, 

{a) AgenVs Duty to keep and produce Accoimts, 

1275. In general.] — It is one of the first duties of 
an agent to keep a clear account, Sc to communicate 


the contents of it (Lord Eldon, C.). — Ched- 
WORTH V , Edavakds, No. 1364, posf. 

Annotations: — Consd. Ilariogton v. Hoggart (1830), 1 B. & 
Ad. 5T1 : Re Hallefy Estate, Knatohbuil v, Hallett (1880), 
13 Ch. D. 096, C. A. Reid. Lupton v. White (1808), 15 
Vca. 432. 

For full anns.. ses S. C. No. 1364, post, 

1276. Failure to keep accounts — ^Loss of costs.]-- 

A confidential agent, in that character bound to 
keep regular accounts, having neglected to do so, & 
to preserve vouchers against himself, though he bad 
preserved those in his owm favour, was on the 
ground of gross neglect of duty not allow^ed a charge 
in respect of bills of costs for business done as a 
solr. — White v, Lincoln (Lady), Newcastle 
(Duke) v, Kinderlky (1803), 8 Ves. 303 ; 32 E. B. 
395. 

^»no<a/»o«« Apld. Lupton r. While (1808), 15 Vca. 432 ; 
Leoda v. Amherst (1850), 20 Bcrv. 239 ; Gray V. Haig 
(1855), 20 Beav. 219. Distd. Re liOO, Kxp. Neville (1868), 
4 Ch. App. 43 ; Cheese r. Keen. [1 908] 1 Ch. 245. 

1277. No loss of costs.] — L. acted as solr. for 

N. in various matters. Sc particularly in raising 
money for him on mortgages Sc bills of exchange. 
He also acted as receiver of N . ’s rents. I’he course 
as to the transactions for raising money appeared 
to have been that on each occasion L. received the 
money, retained out of it a sum agreed upon for 
his costs of that transaction, handed over the 
balance. The rents which he received were all 
duly accounted for, Sc accounts settled, not includ- 
ing any items for costs. After the death of the solr. 
a large bill of costs w^as sent in, which was referred 
for taxation. The taxing master required a cash 
account, but no sufficient materials existed for 
making it out. Sc the taxing master certified that 
nothing w^as due to the sofr.,ashe had received 
largo sums of money, of his disposal of which no 
account was furnished: — Held: the bill of costs 
as taxed must be paid, for that the principle of 
White v. Lincoln {Lady), supra, did not apiily where 
the solr. was not the general agent of the client, so 
as to be able to receive the client’s moneys at all 
times, without his knowledge, but only received 
money for him in res])ect of separate transactions 
of which the client wa.s aware at the time Sc knew 
what was to be received. 

The case of a general agent in regard to the keep- 
ing of accounts is to be distinguished from that of a 
solr., as the principal of a general agent has no 
means of knowing, except through the agent’s 
accounts, what the agent has received on his behalf, 
Sc if such agent omits to keep proper accounts, the 
ct. will charge him with all moneys he might in the 
discharge of his duty have received for his()rincipal. 
— Exp. Neville (186S), 4 Ch. App. 43; 
19 L. T. 435 ; 17 W. B. 108, C. A. 

Annotation -Distd. ChcoBO v. Keen, (1 908) 1 Ch. 245. 


PART VIII. SECT. 2, SUB-SECT. 8.— 
A. (a). 

1275 L In general .] — An assignment 
or profKirty having l)oen made to deft. 
ns aa:cnt for pltf., for which he refused 
to aooaunt, pltf. filed a bill for an 
•ao<»unt. The ct. decreed an account, 
althoufrh deft, denied Ids airency, & 
swore that a receipt produced by pltf. 
WM a forgery, & the evidence upon the 
point was oonfUctlng. — R osknbrrqkr 
r. Thomas (1853), 4 Or. 473.— CAN. 

n^i?* to explain accounts.] — 

^ouKh there bo no written contract to 
tnat offoot an agent must render proper 
& attend to explain them, 
Produ^g vouchers. To do this he 
must have reasonable access to papers 
principal’s possession. — ^A nnoda 
f^ao Roy V . Dwarkanath Ganoo- 
B. 6 Calc. 754 ; 

e C. L. R, 321. — IND. 

7 *1— The obUgation of an 

towards his prlnolpal does not 
conninate merely by submission of 


account papers. He is tmiind to ex- 
plain those papers, & if on accounts 
taken it is found that ho has In his 
hands money which belongs to Ids 
principal he is bound to pay that sum. — 
MaDHUSUDPAN SKN V. llAKlIAL CHAN- 
nK\ Dah Basak (1915), 19 C. W. N. 
1070.— IND. 

8. Persons hound to account — 
Assignee of “ agents on commission.*’] — 
L. & S. were ** agents on oonimiHsiun ” 
of fifteen cents a barrel of flour on con - 
sigument, & were to render monthly 
statements giving particulars of sales to 
pltfs., who were then to draw on them at 
fifteen days for the flour sold at ourrent 
prioeg, loss commission : — Held : the 
relation of L. & B. to pltfs. was that of 
agent & principal. Sc deft, as assignee of 
L. & 8. woe under a duty to aooount. — 
WK8TERN Canada Fia)ur Milia v. 
Middlkboro (1911). 19 O. W. R. 722 ; 
2 O. W. N. 1379.— CAN. 

t. Corporation acting as eujent.] 

— A oorpn., acting within its corporate 


powers, wliicli aocopts from a bank 
money orders to Imj put in clrcida- 
tloii, by sale or other\ivlBe, is bound to 
account for the proceeds & is liable for 
any balance remaining after dediiotion 
of chargiiH. Tlds llaidlity arises from 
the l)are fact of the oeoordance of, & the 
dealing with, the money orders, & is 
not affcoted by any Irreguiarlty in, or 
Invalidity of, the contract or agreement 
under wldch they U>ok place. — C am- 
HumaK CoKPN, V. Bovkrkion Bank 
(1909), Q. U. 18 1C. B. 423. -CAN. 

u. No duty to produce accfmnts to 
bankrupt jtrincipal — Account rendered to 
Official Assignee.] — On the princlpars 
bkpey. agents who had managed her 
property accounted to the Otfioial 
Assignee ; — Jlehi : principal not entitled 
to an account from the agents. — 
BRUnjM V. Harcourt (19U>, 31 N. Z. 
L. R. 366.— N.Z. 

V. (JoUaieral transaction tainted with 
illegality.] — Dk Laval 8ki*arator Co. 
V. Walworth, p. 443, z, post. -CAN. 
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Sect 2. — PrincipaVs rights against agent : Sub-sect, 3, 
A. (g ) (5). ] 

127S. Delay In production of accounts — Loss of 
costs.}— Where a solr., who received rents of certain ; 
property on behalf of the client, was called upon for ; 
a general account, the fact that he had not kept the 
accounts in such a state that they could be readily 
produced & the delay had been the immediate i 
cause of bringing an action for an account, although 
the sum justly due was less than that claimed, &; 
the decision of the ct. was in favour of thesolr. : 
— Held : sufficient reason for de]>riving the agent i 
of the costs of the action. — Macdowal v, Buchan 
(1817), 5 Dow, 127 ; 3 E. B. 1275. i 

1279. Offer to pay gross sum no excuse lor non- ; 

production of accounts.] — If an agent does not j 
render accounts within reasonable time, he must i 
bear tlie costs of a suit instituted to have the ' 
accounts taken ; it will not be any excuse for him I 
that he offered to pay on account a gross sum, * 
which would have covered all that was due from | 
him. — C()i.LYr:Ry. DunnKY (1S23), Turn. & R. 421 ; | 
2 li. J. O. S. C;h. 15 ; 37 E. U. 1163. ! 

For full anna, see Pkactice & 1‘hooedure. I 

1280. Settlement does not discharge duty to 
account.] — A. had long employed B. as his steward, ' 

i )rof(Jssional adviser, £ general confidential agent, 
lisputes having arisen between thetn, an agreement 
was entered into between B. ^ a clergyman acting 
on behalf of A. , by which a gross sum was to be paid 
to B. in lieu of all his claims, but no accounts or 
vouchers were rendered or produced by B., nor was 
any bill of costs delivered : — Held : the agreement 
di(i not proU^ct B. from rendering an account to his 
principal. — .I enkins i>. Cloui.D (1827), 3 Russ. 385 ; 
38 E. U. 620. 

1281. Reasonable account Insufficient.] — In an 

action of account, it is not sufficient for deft, to 
plead that he rendered to pltf. a reasonable ac- 
count ; that which amounts to a plea of plene 
computavii must bo rendering an account to pltf.'s 
satisfaction or an account which shows an agreed 
balance between pltf. A; deft. Where deft, ren- 
dered an account in which he charged himself as 
factor for the whole, & pltf. required him to furnish 
an account in which he should charge himself as 
factor for one moiety only, & as ow ner of the other, 
& thus make himself liable to a moiety of the losses 
arising from sale of the whole: — Held: (1) the 
pleading of such account did not amount to* a plea 
of plcnp eomputavU ; (2) nltf. was entitled to his 
judgment quod eompitiel, — Baxter v, IIozieb 
(1839), 5 Bing. N. C. 288 ; 7 Scott, 233; 8 L. J. 
C. V. 169; 132 E. R. 1115. 

Annotfdions : — Refd. Cottum v. Partridge (1842), 4 Man. & 
U. 271 ; Piiroell r. Hording (1866), 16 W. R. 128. 

1282. Factor.] — ^Amongst the most important 
duties of a factor arc those which require him to 
give to his principal free & unbiassed use of his ow n 
discretion & jud^nent, to keep & render just & true 
accounts, ^ to keep the property of his principal un- 
mixed w’ith his own or the ])ropcriy of any other. 
— Clarke v. Tipping, No. 1.S70, post. 

Annotations • — Reid. He Whitehead, Ex p, Rumand’B Exor. 
(18G0).2 L.T. 776 ; WilliamBon r. Barbour (1877),9Ch.D. 
629 ; Re Pollard, Exp, Dlokin (1878), 8 Ch. D. 377, C. A, 

1283. Mutuality — ^Absence of — No duty to ac- 
count,] — On a l)iir for an account it did not appear 
that the account between pltf, &deft. was mutual, 
as consisting of receipts & payments by each party 
on account of the othbr, k that the payments form- 
ing one side of the account w^cre other than matters 
of set-off as against the receipts on the other side : — 
Held : notwiUistanding a statement in the bill that 
deft, had, in a particular sale or transaction, acted 
as pltf. *8 agent in receiving moneys on his account, 
a demurrer to the act must be allow’ed.- -Phillips 


V, Phillips (1852), 9 Hare, 471 ; 22 L. J. Ch. 141 ; 
68 E. R. 690. 

Annotations : — Fdlld. Padwlck v. Stanley (1852L 9 Hare, 627. 
Could. Padwiok v. Hurst (1864), 18 Bear. 677; Shep^d r. 
Brown (1862), 4 Oifl. 208 ; Hexnlngs v, Pugh (1863), 4 
Gill. 456. Wherever an agency partakes of a fiduciciry 
character this ot. has jurisdiction Sc will direct an aocounf, 
although the receipts Sc payments arc all on one side &; 
there arc no mutual payments between the parties ; that 
rule has not been shaken by the decision in PhUUps v^ 
PhUUips, though there are passages in the judgment In 
that ease which may seem at first to be inconsistent with 
the principle to which I have adverted (Stuakt, V.-C,) ; 
Edwards-Wood v. Baldwin (1863), 4 Glrf. 613 ; 

Makepeaoo v. Rogers (1866), 4 De G. J. Sc Sm. 640. 
Phillips V. PhiUips went upon the footing of the account 
there in question being a current acount between the 
parties. Sc the bill made no case of general agency^ 
^legingonly an isolated agency transaction (Turner, L.J.). 
Re!d. Scott v. Liverpool Corpn. (1858), 3 Be G. & J. 334 ; 
Smith t?. Levlaux (1863), 1 Hem. & M. 123 ; Dabbs v, 
Nugent (1866), 14 W. R. 94 ; St. Aubyns v. Smart (1867). 
L. It. 6 Eq. 183. 

1284. Broker.] — Qu, : whether the law merchant 
casts upon a broker the duty of giving his principal 
ail accurate & full account of his purchase for hmi. 
— Tiiom V. Bigland (1853), 8 Exch. 725 ; 1 C. L. 
R. 38 ; 22 L. J. Ex. 243 ; 21 L. T. O. S. 62 ; 1 

W. R. 290 ; 155 E. R. 1.544. 

Annotations : — Conid. Connecticut Fire Inecc. Co. v, 
Kavanagh, 118921 A. C. 47^ P. C. ; Nooton v, Ashburton, 
11914] A. C. 932, H. L. Refd. Liverpool Adclphi Loan 
AssoGu. V. Fairhurst (1 854), 9 Exeb. 422 ; JolifTe t>. Baker 
(1883), 11 Q. B. D. 255. 

1285. Agent also acting as solicitor must account.] 

— It is no objection to a claim or bill filed for an 
account against a confidential agent that he has 
been also employed as solr. in respect of the same 
matter. — O ddy v, Secker (1854), 2 Sm. & G. 193 ; 
65 E. R. 361. 

1286. Accounts destroyed by agent.] — When an 
accounting party destroys accounts before matters 
have been nnally adjusted, still more pending 
litigation, the ct. will presume everything most 
unfavourable to him, consistent with the estab- 
lished facts. The ct. deals severely with any irre- 
gularities on the part of an agent, & requires him to 
act strictly, in all matters relating to such agency 
for the benefit of his principal. It is imperative 
upon an agent to preserve correct accounts of all 
his dealings transactions ; A loss, & still more, 
destruction, of such evidence by the agent falls 
most heavily upon himself. — G ray v. Haig, Haig 
V, Gray, No. 1371, post. 

Annotations: — Conid. A Diitd. Stainten v.Carron Co. (1 867). 
24 Beav. 346. Reid. He Whitehead, Ex p. Bumand's 
Exor. (1860), 2 L. T. 776. 

1287. Agent liable to penalties for acting wHhout 
licence — Duty to account not excused.] — ^A person 

who holds himself out as a broker of the city of 
London, is employed by a person who believes 
him to be such, cannot, when sued by his principal 
for an account of his transactions as such broker on 
the principal's behalf, protect himself from dis- 
covery on the ground that it may render him liable 
to penalties for having acted as a broker without 
having been admitted as such. Qu. : whether it 
would make any difference that the principal at the 
time of employing the broker knew he was not duly 
admitted. — R obinson v. Kitchen (1856), 8 De G. 
M. & G. 88 ; 25 L. J. Ch. 441 ; 26 L. T. O. S. 304 ; 
2 Jur. N. 8. 294 ; 4 W. R. 344 ; 44 E. R. 322, C. A. 

1288. Course of dealing inconsistent with keeping 
accounts — No duty to account.] — It is the ordinary 
duty of a confidential steward or agent, from the 
nature of his employment, when he has the capa- 
city for so doing, to preserve & render an account 
of nis dealings Sc transactions on behalf of his prin- 
cipal. In a case where no duty to keep accounts 
was undertaken, & the education & capacity of 
deft., as well as the course of dealing between him 
& his employer, were inconsistent with his keeping 
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regular accounts, a bill by the personal representa- I 
tive of the enmloyer for an account was dismissed | 
with costs. — Tindatx v. Poweix (1858), 32 L, T. 
O. S. 8 ; 4 Jur. N. S. 944 ; 6 W. B. 850. 

For fall smns.. see Equity. 

1289. Agent cannot take advantage of his omis- 
sion to keep accounts.] — Stat. Limitations does not 
apply to prevent a party at any time calling upon 
his agent to account for moneys belonging to his 
principal placed in his hands. 

Where there was a continuous account between 
B. & bkpt., unbalanced from 1827 down to 1839, 
the bkpcy. occurring in 1840, but there appeared 
ill bkpt.^s books within 6 years of the bkpcy. entries 
of a payment made, k a sum of money received to 
& on account of B. : — Held : (1) sufficient to take 
the case out of Stat. Ijimitations ; (2) bkpt. could 
not take advantage of his own omission in neglect- 
ing to keep proper accounts between him self k> B. — 

Whitehead, £'a;p.BuBNAND(l860),2 L. T. 770. 

1290. Agent hound to account to successors in 
office of principal.}— -Overseers & churchwardens of 
a parish filed a bill against deft., who had been ap- 
pointed collector of rates by pltfs.* predecessors in 
office but who had ceased to bo such collector prior 
to the succession to office of pltfs., pra 3 dng an 
account of the rates collected by deft. & the 
delivery up of certain rate-books in his possession. 
Deft.’s defence to the suit was (1) he had never 
been employed as agent of pltfs. & was not liable 
to account to them ; & (2) he had already ac- 
counted to his employers, pltfs.* predecessors in 
office : — Held: (1) deft, was liable to account to 
pltfs. for rates received by him ; (2) although pltfs. 
could not open any account settled between deft. & 
their predecessors in office, they were at liberty to 
surcharge & falsify same ; {S) in taking the ac- 
counts deft, was to have all just allowances ; (4) he 
must pay costs of the suit up to & including the 
hearing. — S eixab v. Griffin (1863), 32 Beav. 542 ; 

33 L. J. Oh. 6 ; 8 L. T. 230 ; 27 J. l\ 340 ; 9 Jur. 
N. S. 612 ; 11 W. B. 583 ; 55 E. B. 213. 

1291. Duty of public officer to account.] — Pre- 
viously to 1833, the clerk of patents received fees 
paid by patentees for his own use, but by an Act 
passed in that year he received a fixed salary, & 
was required to hand over all fees to the Exche- 
quer : — Held : (1) liable to account to the Crown 
in equity in respect of such fees, & in respect of all 
interest & profits made by use of them ; (2) an 
information for this purpose was properly filed in 
the Ct. of Ch. — A.-G. v. Edmunds (1868), L. B. 6 
Eq. 381 ; 37 L. J. Ch. 706 ; 18 L. T. 505. 

1292. No duty to produce accounts to improper 
person nominated by principal.] — A firm of mer- 
chants residing abroad brought an action against 
their agent in this country, claiming production of 
documents relating to their business to a person 
appointed by them for that purpose. The agent 

ut in a defence stating that the person appointed 

y pltfs. was a clerk in a rival & unfriendly house of 
business, for which reason he objected to produce 
the documents to him, but he was willing to pro- 
duce them to any proper person. Pltfs. moved, 
under B. S. 0., 0. 25, r. 4, to strike out the defence : 

— Held: (1 ) although a principal had a general right 
to the production of documents in the hands of nis 
agent to any person appointed by him, he could not 
insist on their being produced to an improper 
person; (2) the defence disclosed a reasonable 
answer to the claim. — Dads well v. Jacobs (1887), 


34 Oh. D. 278 ; 66 L, J. Ch. 233 ; 66 L. T. 867 ; 36 
W.B.201,O.A. 

Annotation ; — Conid. Bevan v, Webb. 11901] 2 Ch. 69, 0. A. 

See, generally, Discovery, Inspection & Inter- 
rogatories. 

1293. Traveller appointed by liquidator.} — Where 
a traveller employed by the liquidator of a co. in 
voluntary liqmdation to collect debts due to the 
CO., agreed, with the assent of the liquidator, to hold 
the moneys collected to the use of the co, : — Held : 
the traveller liable to account to the co. — Monk- 
WEARMOUTH PlOUR MiLL Co., LTD. V. LlGHTPOOT 
(1897), 13 T. L. B. 327 ; 41 Sol. Jo. 407. 

(6) Sufficiency of AgenVs Accounts* 

1294. Where agent has acted dishonestly.] — Pltf. 

was appointed agent-general of defts. at 0. in 
Africa : out-factories were to send their accounts 
to defts., Sc pltf. was also to take the accounts of 
the out-factories Sc enter them in books kept for 
defts. at 0. E. was gold-taker Sc warehousekeeper. 
At expiration of his service pltf. came homo, ha^ang 
handed over the books Sc accounts to his successor. 
In taking an account between pltfs. Sc defts. : — 
Held : (1) pltf. to be discharged of all goods deli- 
vered into the warehouse at C. that went to the out- 
factories Sc were delivered there, or were not 
delivered through default of the master of the ship, 
or any other accident ; (2) pltf. should bo charged 
with all goods belonging to the co. which he, or any 
by his order, took out of the warehouse & disposed 
of ; Sc with all goods that went to other factoricMs, 
which were afterwards embezzled by him or his 
order, or for his use ; (3) pltf. should be charged 
with such of the co.’s goods as came to 0. & were 
not delivered into the warehouse, or consigned to 
any other factory, but came to pltf.’s hands or 
use ; (4) if any goods came to any out-factories, 
& product had been answered to pltf.. Sc he had not 
answered it to the co., pltf. was to be charged there- 
with ; (5) in this Sc all other matters of the account 
wherein pltf. was charged, he should not be allowed 
anything in discharge but what ho proved ; (6) in 
all cases not before directed whore B. might be 
charged, pltf. to be discha^ed ; (7) as to the ac- 
counts which pltf. had delivered to his successor, 
pltf. *8 affidavit that he had so delivered should bo 
sufficient. — Mellish v, Boyal African Co, (1679), 

2 Gas. in Ch. 11 ; 22 E. B. 822. 

1 295. Separate accounts for various transactions.] 
— ^An attorney procured money on mtge. for his 
client from otlier clients. Sc gave up to the client- 
mtgor. a bond, obtained from that client in respect 
of separate transactions between themselves, as 
part consideration of the mtge. : — Held : (1) there 
must be a separate account as to the mtge. trans- 
action in order to clear the estates, the attorney 
being in possession as agent f or the mtgees. ; (2 ) the 
account must be confined to money actually ad- 
vanced by the clients, the mtgees. ; (3) the mtge. 
security must be cut down, as to the other alleged 
part of the consideration, which was referred to a 
general account between the attorney Sc the client- 
mtgor. — Morgan v. Lewes, No. 1359, post, 

AnnotcUUms : — Could. Blafirravo v. Routh (1866), 2 E. 6c J. 

609. PoUd. OroHlcy v. Moualey <186J), 3 Do F. & J. 433. 

1296. Only transactions concerning principal to bo 
shown.]— In a suit by a principal against his agent, 
the latter was ordered on motion to produce books 
of account in his possession, relating to pltf.’s 
affairs, sealing up such parts as did not concern 
pltf., & pledging himself by affidavit to seal up 
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J29C I. Only transactions concerning 
principal to be shown .] — An agent lor 
of a latent article virho is entltlod 
to tMe It In hie own trade is not bound 
to aooount for the net proflta of each 


Job in which he so uses it, but only for 
the market value of the article Itself 
as fixed by the patentee. — Gilkison n. 
Ramaoe & Son (1861), 1 Stuart, 88. — 

SCOT. 

w. Vouchers for payments neces- 
sary .] — When an agent’s aooount is 


being taken items of payment alleged 
to have iKsen made by him cannot be 
passed without a voucher or a clear 
aooount of the facts. — Fox i». Beni 
Pkrshad Eoeb (1908), 3 C. W. N. 212. 
— IND. 
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those parts alone. — Gebabd v. Penswick (1818), 1 
Swan. 533 ; 1 WUs. Oh. 222 ; 36 K. K. 494. 

1297. .] — Deft, was agent to pltfs. for sale of 

patent ruffles according to the terms of agreement. 
Pltfs., believing deft, had violated these terms, 
filed a bill against him for an account, & took out a 
summons for the production of documents. Deft., 
by his affidavit, admitted possession & relevancy 
of the documents, & agreed to produce certain docu- 
ments relating exclusively to transactions with 
pltfs., but declined to produce certain other docu- 
ments on the ground that they contained the whole 
of his business transactions, except those contained 
in the documents he had agreed th produce. Pltfs. 
took out a further summons to produce the other 
documents: — Held: (1) deft, must be allowed to 
seal up names & addresses of his customers ; (2) he 
was only bound to produce entries showing quan- 
tities & prices of goods sold. — Heugh r. Garbett 
(1875), 44 L. J. Gh. 305 ; 32 L. T. 45, C. A. 

1298. Agreement not to give details of traveller’s I 
expenses.] — A written agreement between pltf. & 
his traveller provided for payment of travelling 
expenses of the latter, but did not lay down any 
mode in which they should be ascertained & stated. 
Before the a^eement the traveller had been in the 
habit of stating after each journey those expenses 
as a gross sum, omitting all details, & this practice 
continued for some years after it; — Held: (1) a 
contract so to state k accept the amount of those 
expenses was to be implied from this course of con- 
duct ; (2) pltf. hod no power to determine it during 
the stipulated term. — Hunter v. Bklciier, No. 
1348, 

1299. Details which rent collector must give — ^All 
necessary details must be given.] — An agent em- 
ployed by a testator to collect rents, & continued 
in tnat employment by his trustees after his death, 
furnished accounts showing only sums received & 
names of the tenants who paid them ; — Held : the 
trustees entitled to require such an account, as 
would identify the particular properties from which 
rents arose. — Finch v. Burden ( 1 865), 12 L. T. 302. 

(c) Admissibility of Cliarge and Credit Items in 
Accounts, 

1800. Gratuities.] — Qu, : whether on taking ac- 
counts against a stewi^ he will be allowed credit 
for gratuities on his statement in examination, 
without proof of payment, or mving particulars. 

The order as signed ^ inrolled dii’ected allowing 
of credit to deft, for gratuities, bvit this was omitted 
in the entering book in the registrar’s office ; hence 
the master made no allowance, but on exceptions to 
his report the allowance was made. — Tredcroft 
V. White (1671), 3 Rep. Ch. 72 ; 21 E. R, 732. 

1801. Entertainment expenses.] — On an account 
being taken between pltfs. & one of their factors, 
general expenses incurred by the factor in enter- 
tainments were improperly included in the pr.ce of 
the goods, but were ordered to be allowed in the 
factor’ accounts if bond fide expended & necessary 
for the aftairs of pltfs., sums unaer £40 to be allowed 
on proof of payment by the factor’s own oath. — 
Bast India Co. r. Blake, No. 1663, post, 

1802. Factor — Sales on credit.] — In an action of 
account against a factor, he shall not be allowed a 


sale upon credit, although the goods were bond 
peritura; tor, without a special commission, a 
factor cannot sell goods of his principal, exceptfor 
ready money, — Anon. (1676), 2 Mod. Rep. 100 
86 E. R. 964. 

1 808. Reasonable charges.] — Deft. , a shipbroker, 
was pltf .’s agent in suing for & recovering a sum of 
money for damages done to pltf.’s ship, & re- 
covered & received £2,000 for pltf.’s use, Sc paid 
him all but £40, which he retained for his labour Sc 
services, Sc which was found by the jury to be a 
reasonable allowance which he ought to retain ; — 
Held : pltf. was not entitled to recover the £40. 

This is an action for money had Sc received to 
pltf.’s use. Pltf. can recover no more than he is in 
conscience Sc equity entitled to, which can be no 
more than what remains after deducting all just 
allowances which deft, has a right to retain out of 
the sum demanded. This is not in the nature of a 
cross- demand or mutual debt ; it is a charge, which 
makes the sum of money received for pltf.’s use so 
much less (Ix)bd Mansfield). — Dale v. Sollet 
(1767), 4 Burr. 2133 ; 98 E. R. 112. 

Annotation : — Dtstd. Re Royal BrltiBh Bank, Ex p. Banes 

(1857), 28 L. T. O. 8. 296. 

1804. Commission to sub-agent.] — Where a per- 
son employed to make purchases abroad on behalf of 
the Govt., for which he was to be paid bond fide com- 
mission by way of percentage on the amount, en- 
gaged mercantile men resident abroad to the ad- 
vantage of the service, for which he allowed them 
to charge a percentage according to the usage of 
trade, which he treated as part of the prime cost in 
charging his own commission on his accounts: — 
Held : such percentage was not improperly charged 
to the Govt, or payable by him out of his own com- 
mission. — A.-G. r. Lindegren (1819), 6 Price, 287 ; 
146E. R.811. 

1305. Charges which will not be allowed.] — M., a 

partner with D. B., acted as agent for P. Sc Co. 
till 1809 ; at which time a balance was due to M., 
Sc bills accepted by him were outstanding, Sc after- 
wards paid by the firm in which he was a partner. 
D., B., & M. were appointed under special contract, 
Sc acted as agents for P. Sc Co., from the time when 
M. ceased to be their agent, in 1809, until 1814. In 
taking the account between P. & Co. Sc D., B., Sc 
M. : — Held : (1) the accounts between P. Sc Co. & 
M. were properly excluded ; (2) as these accounts 
were not liquidated nor capable of immediate liqui- 
dation, a debt from P. Sc Co. to M. could not bo 
allowed in compensation (set-off) against a debt or 
balance owing from D. B. & Co. to M., if such debts 
could at all, by the law of Scotland, be set off 
against each other ; (3) charges by an agent for 
printing documents, the effect of which is to save 
his personal labour in writing, ought not to be 
allowed in account ^^ith his principal ; (4) a judg- 
ment ought not to bo varied, nor a cause remitted, 
on account of improper charge of interest upon a 
balance, if of trifling amount, especially if there 
he omission to charge interest upon balances on 
the other aide of the account. — Downe v, Pit- 
cairn (1829), 4 Bli. N. S. 650 ; 5 E. R. 196. 

1306. BUI of costs.]— In a suit by a principal 
against his steward & agent, the decree, in con- 
formity to the prayer of the bill, directed an 
account to be taken of rents, profits Sc timber- 
money received by deft, on pltf.’s account ; 
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1808 i. Reasonable charges .] — In a 
oount Sc rookoninR l)ctw«»en a truNt & 
its laotjor, after twenty years of 
Uon, the factor wae found indebted to 
the trust : — Held : the factor was 
entitled, as at the oommenoement of 
that period, to place to his credit the 
•urn of A525 for personal trouble Sc 


remuneration, so as to stop the runnlusr 
of interest on the sums ho was due to 
the trust. 

Where great expense had been in- 
curred in obtaining an accountant’s re- 
port on a oortaiu branch of the accounts, 
on which the factor was found wrong, 
although half the expense was thrown 
on the factor, as ocoasioned by the con- 
fused manner in whloh the accounts had 


been kept : — Hetd : the manager was 
entitled to professional assistance in 
making up his aooounts, & the other 
half formed a proper oha^ against the 
trust. — Peudie V. Beveridge (1860), 
22 D. 707.~SCOT. 


X. Hems admissible on credit side 
of account sales .] — BCatsk v, Auiton 
(1892), I. L. R. 16 Mad. 238.— IMD. 
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^ also directed the master, in taking accounts, 
to im^e ^ just allowances. Deft., a solr., had 
act^ as such for pltf. during his stewardship; 
^ bills pf costs were due to him from nltf , The 
master, at pltf.’s request, taxed the biiis, &, in 
taking accounts under the decree, included the 
reduced amounts of them amongst just allowances 
to which deft, was entitled. Pltf. excepted to the 
report on that account ; & the ct. allowed the 
exceptions. — Jolupfe v. Hector (1841), 12 Sim. 
398 ; 59 E. H. 1185. 

AnnoicUion : — Reid. Wilkes r. Saunion (1877), 7 Ch. D. 188. 

1307. Charges not in accordance with usual course 
ol dealing between principal & agent.]— Where an i 
agent for sale of goods claimed an allowance in I 
respect of warehousemen’s salaries, no such claim j 
having been made in the accounts for 14 years : — 
Held: the claim must be disallowed. — CiRAY v. 
Haig, Haig v. Gray, No. 1371, pos/. 

AnruAaJtions : — Consd. & Distd. Stainton v. Carron Co. (1857), 

24 Beav. .846. Retd, -lie Wliltehead, Ex p, Buraand's 

Exop. (1860), 2 L. T. 776. 

1308. Usual charges.] — Baring r. Stanton, No. 
1613, post 

For full anns., see S. C. No. 161.8. po i. 

1309. Company acting as agents — Charges for 
directors* services.] — A co. agreed with pltf. to 
manage, develop, & realise pltf.’s property, on 

^ terms under which the co. was to become entitled 
itlo one-third of the ultimate profit. In course of 
in^uch management tlie co. paid a special salary to its 
(IScretary for keeping books of account of the 
85 J operty. The co. also (as the articles of assocn. 

Jowed) (1) employed a firm of solrs., of which 
jne of the directors was a member, to act profes- 
sionally in connection with the property, &; paid 
their bills of costs, including profit items ; (2) em- 
ployed another director, who was an estate agent, 
io manage at a salary the working of some sand 
A; gravel pits ; (3) employed another director, who 
was an auctioneer, to conduct the sales of the 
property at the usual commission. In an action for 
account brought by pltf. impeaching these dis- 
bursements : — Held : ( 1 ) on the true construction of 
the agreement the co. was bound to keep accounts 
at its own expense as part of the consideration 
moving from the co. ; (2) the secretary’s salary 
must be disallowed ; (3) if the employment & 
remuneration were in other respects proper, pay- 
ments made by the co. to the three directors 
ought not to be disallowed on the mere ground 
that the co, employed its own directors, who stood 
in no fiduciary relation to pltf. & were entitled to 
be paid remuneration for these services as between 
themselves & the co. — Bath v. Standard Land 
Co., Ltd., [1011) 1 Ch. 618; 80 L. J. Ch. 426; 
104 L. T. 867; 27 T. L. R. 393; 55 Sol. Jo. 482; 
18 Mans. 258, C. A. 

(d) AgenVa Accounts binding on himself, 

1310. Agent bound by his own accounts.]— ; A., 
being agent for tlie grantor & grantee of an annuity, 
delivered an account to the grantee, by which it 
appeared that he, the agent, had received certain 
payments on account of the annuity ; these pay- 
nlents, in fact, had not been received ; — Held : the 
agent was bound by the account he had delivered, 
unless he could show he had given credit for those 
payments by mistake. — Shaw v. Picton (1825), 4 
B. & C. 715 ; 7 Dow. & Ry. K. B. 201 ; 4 L. J. 
O. 8. K. B. 29 ; 107 E. R. 1226. 


AnnolaUona : — Apld. Shaw v, Dartnall (1826), 6 B. & O. 56. 
Distd. Pieroe v. Evans (1835), 1 Galo, 265. Apld. Swan v. 
North British Australasian Oo. (1862), 7 H. & N. 603. 
Cave MUls (1862), 7 H. & N. 913. Re!d. Hume v. 
Bolland (1832), 1 Or. & M. 130 ; To^vnsend v, Crowdy 
(1860), 8 C. B. N. S. 477. Hentd. Bate v. Lawrenoo (1844), 
7 Man. & G. 405. 

1311. .] — Thepaymastersof amilitapreorps 

had given credit in account to an officer in that 
corps from Jan. 1, 1817, to Nov. 5, 1820, for in- 
creased pay, erroneously supposed to be granted by 
a general order of Aug. 27, 1806, to an officer of his 
situation, & a statement of that account was deli- 
vered to the officer in 1821. In Dec., 1816, the 
paymasters were informed by the Board of Ord- 
nance that the increased pay granted by the order 
of 1806 would not be allowed to persons in the 

I situation of the officer in question. The pay- 
1 masters did not communicate this information to 
i the officer until 1821, & subsequently to that time 
they continued to receive his pay. In an action 
1 brought by his personal representative to recover 
; such pay : — Held : it w'as not competent to the 
paymasters to retain any of such sums ot money on 
account of the sums which they had credited him 
for by way of increased pay, & which they had 
allowed him to consider his own for so long a 
period. — 8 kyrino v. Greenwood (1825), 4 B. & 0. 
i 281 ; 6 Dow. & Ry. K. B. 401 ; 107 E. R. 1064. 

' Annotations .—Apia. Bate V. La\\TOnoo (1844), 7 Man. & G. 

“ 405 ; Parrott d. AudorBon (1851), 7 Exoh, 93; H. v. 

Treasury Lords, Hr Queen Dowatfor’s Annuity (1851), 20 
L. J. Q. B. 305. Expld. Ovo t\ Mills (1862), 7 H. & N. 
913. Huviiik undertaken to render account>H the a^eut 
was hound to render them honestly & with reasonable 
skill & care, not with absolute accuracy but with no defect 
arising from fraud or negligence ; the duty of care was as 
great as the duty of honesty & negligence as much a 
breach of duty as fraud in the rendering of the accounts ; 
if Skyring v. Oreenwood proves anything, it proves that 
(Bramwkll, H.). Oonid.lffilesv. Sootting (1 885),OalK8cKl. 
491. Distd. K. V. Blenkiiisop, [1 892] 1 6. B. 43. Consd. 
Deutsche Bank, London Agency v, Borlro & C^. (1895), 
73 L. T. 669, O. A. Baker v. Courage (1009), 101 L. T. 
854. Refd. Higgs V. Scott (1849), 7 O. B. 63 ; Townsend 
V, crowdy (1 860), 8 C. B. N. S. 477 ; Swan v. North British 
Australasian Co. (1862), 7 II. & N. 603 ; Do Cordova v. 
Do Cordova (1879), 4 App. Cas. 692, P. C. ; Dauloll P. 
Sinclair (1881 ), 6 App. Cas. 181, P. O. Hentd. VagUano v. 
Bank of England (1889), 5 T. L. R. 489, C. A. 

1312. Except In certain circumstances.] — An 

agent’s account, in which he charges himself with 
sums received, is not conclusive against him as to 
the fact of those receipts. The account may be 
opened to let in the fact of the sums not having 
been received, in the following cases: (1) if the 
account, on the face of it, discloses that the inoney 
has not been actually received ; (2) if the principal 
shows by his conduct he knows the money has 
not been actually received ; (3) if the principal 
does not express his dissent to a subsequent correc- 
tion of the account by the agent, in which correc- 
tion ho relieves himself from the sum with which he 
had previously charged himself. — 8iiaw v, Dart- 
nall (1820), 0 B. & C. 50 ; 9 Dow. & Ry. K. B, 54 ; 
5 L. J. O. S. K. B. 35. 

Annotations : — Distd. Wliaw v. Woodcock (1827), 7 B. & C. 
73 ; Ilumc v. Bolland (1832), I Cr. & M. 130 ; Garnett v, 
M'Kewan (1872), 42 L. J. Ex. 1. Retd. Hwan v. North 
Britinh AUMtralaHian Co. (1862), 7 H. 8c N. 603. 

131 3. Unless contrary proved.] — If an agent 

credits his principal for money received, it will be 
concluded it has been received until tVie contrary 
shall be proved. 

The agent for the grantee of several annuities 
delivered him four accounts in 18 months, & gave 
him credit for all half-yearly instalments of the 


PART VIII. SECT. 2 . SUB-SECT. 8.— settlement of aooounte for the sum due to Held : the rule that settled aciwuu Ih m 

A. (tt). them. Defts., brothers ot S., were sued between principal & agent will not be 

both in their character as representa- rc-openod, unless fraud or undue In- 
1810 I. Agent hound by his oivn ac- tivos in Intercuts of S. 8c as sureties for fluenee la established, is applicable omy 

counts — Hepresenlaiives dt sureties him under a surety bond executed by os between principal 8c agent, 8c dofta. 

of deceased agent not bound.] — Pltfe. them in favour of pltfs. Defts. dls- were entitled to re-opon account^ — 

sued for the recovery of money duo on putod the amount duo Sc claimed as Kaland Hinoh e. Gir Prosad Das 

a promismry note executed by their set-oft the amount payable by pltfs. to 1913), 17 O. W, N. 1060. — IND. 
aeoeaeed agent S. in their favour after their brother on account of salary ; — 
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several annuities then due, but stated that some of 
them had not been received. He charged commis- 
sion on all instalments, &> paid the balance of the 
accounts as if they had been received, & in the 
later accounts never brought forward those sums, 
nor intimated that he expected them to be repaid. 
Upon a bill of exceptions : — Held : upon this evi- 
dence, it was a proper direction that the jury might 
infer an agreement whereby the agent made him- 
self personally responsible for payment of those 
annuity instalments in default of payment by the 
grantors. — Shaw v. Woodcock (1827), 7 B. & C. 
73 ; 9 Dow. & Ry. K. B. 889 ; 6 L. J. O. S. K. B. 
294 ; 108E.R.652. 

Annotaiifms : — Be!d. Wakefield v. Newbon (1844), 6 Q. B. 

270 ; Oakes v. Hudson (1 801), 20 L. J. Kx. 284. 

1314. Agent not bound by showing balance 

to appropriate subsequent payments.] — Where an 
account is delivered by an agent in which he 
charges himself with a balance, Sc he continues to 
receive moneys for his principal, his subsequent 
payments are not neccjssarily to be first applied to 
the extinction of the previous balance, where the 
subsequent receipts are equal to the subsequent 
payments. — Lysaoiit v. Walker (1831), 6 Blr. 
N. S. 1 ; 2 Dow & (1. 211 ; 6 E, R. 208, H. L. 

For full anuH., see GuARA>rrKK. 

1315 , Except when mistake made by agent.] 

— Deft., a sharebroker, bought for pltf., also a 
sharebroker, shares in the 8. 8. Ry., Sc sent to him 
an account debiting him with only the premium, 
not the deposit, though deft, had paid both. After- 
wards deft, sold the same shares for pltf. & sent 
him an account crediting him with a sum made 
up of both principals, Sc debited or credited them 
at the prices charged os above to himself on the 
purchase Sc sale by deft. : — Held: deft, was not 
precluded from charging pltf. with the deposit on 
the first transaction, out. upon pltf. bringing 
assumpsit for a balance, might set off such 
deposit. 

Deft, bought also for pltf. shares in the T. & D. 
Ry. which then were only unissued scrip, so that no 
deposit was payable. By the custom of the market 
(Liveipool), the price did or did not include the 
deposit according os the scrip had issued or not ; A 
the published share lists showed how that was. 
Deft,, before the scrip issued, sent pltf, bought & 
sold notes, stating the price without the deposit ; 
but he daily sent pltf. the share lists. After the 
scrip issued deft, paid the deposit ; but he still 
omitted in accounts afterwards sent to debit pltf. 
with the deposit. Pltf. had made these purchases 
for his own principals ; & he debited them at a 
price not including the deposit ; but whether the 
contract as between him Sc the principals was a time 
bargain, orjihares were actually delivered, did not 

, precluded from charging for the deposit" 
setting off, as in the former case. — Dail8 v. Lloyd 
(1848), 12 Q. B. 531; 6 Ry. Sc Can, Cas. 672; 
17 L. J. Q. B. 247 ; 11 L. T. O. 8. 327 ; 12 Jur. 

- .R.967. 

Annt^atioviB : — Apld. Townsend e, Crowdy (1860), 8 G. B. 

N. S. 477. R«id. Bayley v. Wilkins (1849), 7 O. B. 886. 

1310. .] — An agent appropriating, in his i 


accounts with his principal, sums received to the 
payment of specific items, is estopped from dis- 
puting payment of those items. 

Where the agents of a foreign ship furnished coals 
to the ship on several voyages, Sc the accounts were 
balanced Sc settled : — Held ; they were estopped 
from appropriating receipts to a previous agency 
account for the ship, Sc suing the ship for coals as 
necessaries supplied Sc unpaid for. — The West 
Friesland (i860), Sw, 456 ; suh nom. The 
TwentJE, 13 Moo. P. C. C. 186; 2 L. T. 613; 8 
W. R. 423; 16 E. R, 70. 

Annotaiions : — Befd. Foong Tai t>. Buchheieter, fl908j A. C. 

458, P. C. ; The El Salto (1908), 25 T. L. R. 99. Mentd. 

The Underwriter (1868), 25 L. T. 279 ; The Riga (1872), 

L. R. 3 A. & E. 616 ; The Rio Tinto (1884), 9 App. Cae. 

' 356, P. 0. ; The Hoinrioh Bjorn (1885), 10 P. D. 44, 

j C. A. ; The Heinrich (1886), 11 App. Cas. 270. 

I 1 317. .] — An agent, who mana^d the money 

matters Sc investments of his principal, rendered 
accounts charging interest on mtges. as received, & 
representing there were no arrears. He also paid 
over balances appearing due on such accounts ; — 
Held : (1 ) the agent could not, on the death of the 
principal, charge his estate with interest, on the 
plea that it had not been actually received from 
the mtgors., but had been advanced by the agent 
to the principal for his accommodation ; (2 ) he was 
allowed to use the name of the representatives of 
the principal to recover what might be due from 
mtgors. on giving an indemnity. — O wens v. Kirby 
(1861), 30 Beav. 31 ; 54 E. R. 799. 

1 31 8. . ] — Pltf. , a surveyor of turnpik e roadj 

rendered annual accounts to the trustees of monejJ 
received. Sc also of moneys expended by him in re 
pairs of roads for 1856, 1857, & 1858, each of which 
accounts, after giving credit for his yearly salary, 
showed a balance due to himself. These accounts 
were received, passed Sc settled by the trustees in 
the belief that they were correct, but in point of 
fact pltf. ha I expended more money in such re- 
pairs in each year than he had charged in such 
accounts. On rendering his account for 1859 Sc 
being challenged by the trustees as to its correct- 
ness, he acknowledged it was incorrect, Sc that ho 
had laid out more money than he had charged 
therein. Sc he thereupon claimed payment from the 
trustees of the sums omitted in such last-mentioned 
account, as well as of those omitted in the accounts 
for the previous years, but the trustees refused to 
pay him either. Sc did not pass the account for 
1869. There was no actual fraud in fact contem- 
plated by pltf., who knowingly omitted the items, 
partly through negligence, partly to avoid com- 

S laints from the trustees & in the expectation of 
^eir being in better funds in future years. On an 
action by pltf. against the trustees, through their 
clerk, to recover the omitted items : — Held : (1 > 
Itf . was not entitled to recover in respect of sums 
ept out of the accounts before 1859, on the broad 
principle that a man shall not be allowed to “ blow 
hot & cold,** to nilirm at one time Sc deny at 
another, m^ing a claim on those whom he has 
deluded to their disadvantage, Sc founding that 
claim on the very matters of delusion; (2) that 
principle did not apply to the account for 1869 ; 
(3) pltf. ought to recover for the sums really Sc 
properly expended by him in that year. — C ave v. 
MILLS (1862), 7 H. & N. 913; 31 L. J. Ex, 265; 

6 L, T. 650 ; 8 Jur. N. 8. 363 ; 10 W. R. 471. 


1315 i. Excfypt whi^n mistake made \ 

try tcrniliiatioii of 

ajfonoy for pltf.. he sravehor 91 25 in cash 
Si a notofor 9253, in oonsidcratiun of the 
aasliminent by her t-o him of all debts due 
in reapeot of the property manaffed by 
deft, during the period of the agency. 
Deft, rcfnaotl payment of the note on the 
ground of the diaoovery Hubaequout to 
making it that 9100 leaa was due in ro> 
spect of the assigned debts than deft, sup- 


posed. Deft.’s attorney had knowledge 
at. the time the note was given of the sum 
actually due : — Held : the mistake wa.s 
not an efficient cause of the settlement; 
& pltf., who was not aocessory to the 
mistake, ^vas entitled to recover on the 
note. — WoRRAix r. I’etkrs (1902), 35 
N. S. R. 26 ; 32 S. C. R. 52.— CAN. 

1316 11. .] Accounts between 

a principal Sc agent were rendered half- 
yearly 6c the balanoce found discharged : 


I on the agent resigning an aocount was 
rendered, which the principal disputed, 

I alleging disbursements included in it 
hod been Incurred in periods of former 
accounts : — Held : the action was relevant 
as it >va8 not excluded- by the doctrine 
of lUed accounts, though a heavy onus 
was on pursuer of showing disburse- 
ments were not covered by previous 
! accoimts. — S tritthkrs v. ^ 

I OC T rp tiiJc 
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1819. AAdavlts not gonorally admitted to dis- 
charge agent.] — ^AfHdavits of an accounting party 
are not receivable to discharge him as to items of 
account above the sum of 40s., according to the 
ordinary rule in ordinary circumstances, but they 
may in special circumstances. These ought to be 
stated by the master, as a ground for reception of 
affidavits. The same rule applies in case of books of 
account. They will not be received to discharge a 
party who kept them, though they will for the 
purpose of cha^ng him, even though they were 
open to inspection of parties to whom the account 
is to be rendered, & have been all along in their 
keeping. In special circumstances they may be 
received to discharge the accounting party, but 
the master must state what the special circum- 
stances are. — Gas Light & Coke Co. v, Symonds 
(1848), 12 L. T. O. S. 238. 

1320. Agent cannot surcharge dc falsify his own 
accounts.] — M. brought an action against his agent 
C., alleging generally that he had falsified certain 
accounts, & they were then open. C. pleaded that 
the accounts were settled. & asked for specific state- 
ments of falsification. The ct., having held the 
accounts were settled & C. was entitled to costs of 
hearing, gave leave to M. to amend his pleadings 
within 14 days by stating specific items which were 
false ; — Held : 0. had no right to surcharge or 
falsify & could not be allowed to insert any items 
in the accounts in his own favour which were not 
included in them. — Mozeley (Mozley) v. Cowib 
(1877), 47 L. J. Oh. 271; 38 L. T. 908 ; 26 W. B. 
854. 

(e) Where the Right arises, 

1321. Factor.] — The remedy against a factor is 
account, but if he converts, trover lies. — Anon. 
(1701), 12 Mod. Rep. 614 ; 88 E. R. 1487. 

1 322. Guarantor of, not entitled. 1 — A . 

guaranteed payment of all purchases made by B., 
a factor in England, for C., a merchant abroad, sub- 
ject to approval of D., C.’s agent : — Held ; A., be- 
ing simply paymaster or guarantor for C., could not 
maintain a bill for an account against B., unless he 
stated a case of collusion between B. & D. — 
Darthez V. Lee & Lama (1835), 2 Y. & 0. Ex. 6 ; 
5 L. J. Eq. 73. 

1323. Bpker.] — ^An action of assumpsit cannot 
be maintained on a running account between mer- 
chant & broker, the proper remedy at law being 
an action of account. — Scott v. M’Intosh (1800), 
2 Camp. 238. 

Annotation Tomkins r. Wiltshire (1814), 1 Marsh. 

115. 

1324. Confidential agent.] — Where a confidential 
agent had been in possession of estates since 1780, 
without giving any account to his principal, resid- 
ing in Ireland : — Held : an account must be 
directed. — Ormond (Lady) v. Hutchinson (1809), 
16 Ves. 94 ; 33 E. R. 919. 

Annotation Beld. Tomson r. Judge (1855), 3 Drew, 306. 

^?25. ~ — ,] — ^An action of account will not lie 
a^nst the representative of a confidential agent, 
who has never been called on to account by his 


employer; but if the employer con show that 
moneys have been received by such agent & not 
accounted for, or that such agent has appropriated 
to his own purposes his employer’s money, his 
remedy must be debt for ascertained defalcation, 
or assumpsit on the agent’s implied promise, for 
damages to that amount, on such breacn of duty. — 
Ermatinqer V. Augustus (1844), 4 L. T. O. S. 189. 

1326. Agent for sale.] — ^A bill for an account wiU 
lie, by the principal, against an agent employed to 
sell goods for him. — Mackenzie v. Johnston (1819 ),. 
4Madd.373; 66 E. B. 742. 

Annotations Distd. PhllllpH v. Phillips (1852), 9 Hare, 471. 

Apld. WUlLams v, Trye (1854), 18 Bcav. 306. Oonid. 

Shepard v. Brown (1862), 4 Giff. 208. Apld. Makopeaoe v. 

Rogers (1865), 4 De G. J. & Sm. 649. Re!^ Loesv. Laforest 

(1851), 14 Boav. 250. Mentd. Pearce r. Ores wick (1843), 

2 Hare, 286. 

1827. Foreign agent.] — ^Pltfs. appointed A., B.» 
& C. their foreign agents ; A. retired, ^ pltfs. ap- 

ointed B., C., & D. agents. The transactions 
eing separate ; — Held : a bill for an account of the 
two agencies was multifarious as regarded A. 
Semble : if the dealings had not been separate, but 
a mere continuation, the decision would have been 
otherwise. — Benson v. Hadpield (1842), 6 Beav. 
546 ; 12 L. J. Ch. 89 ; 49 E. R. 690. 

if) Jurisdkiion a)xd Procedure in Aciioyis for 
Account, 

1828. When action lies in equity.] — The case being 
I very much entangled, &; the transactions of ,lonc 

I standing, the ct. chose rather to dismiss the bill, & 
leave pltf. to his action at law, than direct an 
account before the master. — S turt v, Mellish 
(1743), 2 Atk. 610 ; 26 E. R. 765. 

For full auus., see Tuubth & 7KrHTEKH. 

1320. Bare relationship of agency Insuffi- 

cient.] — The bare relation of principal & agent is 
not sufficient to entitle the former to relief in equity, 
if the account can be fairly tried at law. — K ing v. 
Rossett (1827), 2 Y. & J, 33. 

Annotations : — COnid. A Distd. BowIcb v. Orr (1835), 1 Y. & 

G. Ex. 464. Dbtd. Mukepoaoo v. llogerH (1856), 5 New 

Hop. 399. 

1330. .] — An author agreed with a pub- 

lisher for the publication of 600 copies of his work. 
The work was published & an account rendered, 
presenting no intricacy. After action brought by 
the publisher for the balance, a bill was filed by the 
author to have the account taken in equity, speci- 
fying no error & alleging no fraud. A demurrer was 
allowed. — ^B abrv v. Stevens (1862), 31 Beav. 268 ; 
35 L. J. Ch. 785 ; 6 L. T. 568 ; 9 Jur. N. S. 143 ; 
low. R. 822; 54 E. R. 1137. 

Unless pecuniary relation exist- 
ing.] — Eq. Cts. have concurrent jurisdiction with 
cts. of law in matters of account. In cases of prin- 
cipal & a^ent the cts. will entertain a bill by a prin- 
cipal against his agent, because discovery is usually 
sought for in such a case, & there is a pecuniary 
relation existing between them ; but where a prin- 
cipal, taking a balance of account to bo as stated by 
, the agent, brings an action to recover it, the cts. 

! will not, at the instance of the agent alleging an 


PART VIII. SECT. 2. SUB-SECT. 8. — 
A. (f). 

*. When action lies — How far 
^rred by ille-galUy.) — The general rule 
that persons who enter into dealings for- 
bidden by law must not expect any 
^sistance from the law is not applicable 
to exonerate an agent from aocounting 
1 Ms principal by reason of past tm- 
Jawful acts or Intentions of the principal 
collatend to the agency. If money is 
paid to him In respect of an illegal 
transaetion, he Is bound to account for 
It to his principal, proTided that the 


oontraot of agency is not itself illegal. — ! 
De Laval Beparator Go. v. Wal- 
woRTfl (1908), 7 W. L. R. 395; 13 
B. C. R. 295.— CAN. 

1S2S I. When action lies in equity .] — 
Account in equity can be had by a prin- 
cipal from the agent for the principal’s 
money in the agent’s hands, & a bill will 
lie for an account os between principal 
agent. Semble: fraud may be suflioiently 
stated in a bill by allegations of pre- 
I tenoe, Sc, information & belief, merely.— 

I HOFER V. SlLBERDERQ (1877), 3 V. L. R. 
125.— AUS. 


a. Burden of proof — When shifted 
to aqeni.] — In a suit by a princlnaF 
against an agent for an account, on the 
fact of agency being established it la 
the duty of the ot. direct an account 
tT) bo taken of deft.'s dealings as agent. 
When once pltf. has shown that deft, 
is an accounting party, it is then for 
deft, to prove the amount of his re- 
ceipts Sc disbursements. Hurronath Hoy 
Bakadoor v. Krishna Coomar Bukship 
L. R. 13 Ind. App. 123, & Ham Das 
v. Bhaawat iMis. [19051 W. N. 1, refd.— 
Raohunath V. Oanpatji (1905), I. L. R. 
27 All. 374.— IND. 
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Sect, 2. — Principal’ e rights against agerU : Sub-sect, 3, 
A. if) & B, (a) & (6) .J 

unsettled account of which the balance was part, 
but which latter fact was distinctly denied by the 
principal in his answer, restrain an action at law. — 
Dibom V. Cook (1851). 18 U T. O. S. 165. 

1832. .]-~A bill for an account by a 

principal against his agent in the matter of a single 
transaction, & not tainted with fraud, cannot he 
sustained in equity ; pltf . in such a case having his 
remedy by action at law. — N avulshaw v. Bbown- 
BIGO (1852), 2 Do G. M. & G. 441 ; 21 L. J. Ch. 908 ; 
iSO L. T. 0. S. 26 ; 16Jur.979; 42E.R.943. 
Annotations : — ApprTd. Goblnd Chunder Seln v 
15 Moo. P. C. 0:230, P. o. Conid. Jewan 
(1800), L. II. 2 Eq. 692 ; Portalis v. TeUey ( 

Kq. 140; Moxon v. BriMrht (1809), 4 Cl 
Kaltcnlmch v, Lewis (1886), 10 App. Cas. 61 

1333. Unless agent in fiduciary 

position.] — Where the relation between a prin- 
cipal & agent partakes of a fiduciary character, an 
Eq. Ct» has jurisdiction, & will direct an account, 
though receipts & payments are all on one side. — 
Heminos V, PtJGH (1863), 4 Giff. 456 ; 9 L. T. 
283 ; 9 Jur. N. 8. 1124 ; 12 W. R. 44 ; 66 E. R. 


.Ryan (1861). 
V. Whitworth 
1867), L. R. 6 
1. App. 292 ; 
7.H.L. 


-Annotations Makepeace v. RofforB (1865), 6 New 

Rep. 399. Mentd. Flockton v. Peake (1864), 12 W. R. 464. 


1834. .] — In the absence of special 

•circumstances, such as an account settled, or a 
release given, a bill for an account lies in equity by 
a principal gainst his agent, the fiduciary character 
of the relation between the parties being sufficient 
to support the bill, it being unnecessary to allege 
fraud or misrepresentation. 

A bill by a landowner & principal against his 
receiver &> agent alleged receipt by the latt-er of 
rents, purchase-moneys of real estates, & dividends 
on stock Sc shares. Sc charged possession of docu- 
ments belonging to the principal. An account 
Ac delivery of the documents were prayed. A 
4ieinun’er to the bill was overruh'd. — Makepeace 
r. Rogebs (1865), 4 De G. J. & 8m. 649 ; 5 New 
Rep. 499 ; 34 L. J. Ch. 396 ; 12 L. T. 221 ; 11 Jur. 
N. 8. 314 ; 13 W. R. 566 ; 46 E. R. 1070, C. A. 
AnnefeUion : — Distd. St. Aubyna v. Smart (1867), L. R. 5 Eq. 


1 335. .] — ^An action having been brought for 

w^es by a toller or agent of tin mines against his 
principal, the lessee of the mines, a bill for an 
account Sc an injunction to restrain the action was 
filed by deft, at law. After answer put in admit- 
ting unadjusted accounts; — Held: the question 


j might be decided Sc accounts taken in an Eq. Ct. — 
I Crease v. Penprase (1837), 7 L. J. Ex. Eq. 8; l 
Jur. 840. 

1336. Agent charged with neglect.>— Qu . : 

whether a principal can sustain a bul against his 
agent for anything more than a mere account ; Sc 
if it is sought to cha^e an agent with default Sc 
neglect in man£^ng his principal's property, that is 
the proper subject of an action at law. Sc not of a 
bill in equity. — Hutchings v, Batson (1843), 1 
L. T. O. 8. 410. 

1337. How far illegality of transaction bars 

action.] — Williams v. Teye, No. 1592, post, 

1338. Common law Jurisdiction — Present prac« 
tice.] — An order that an account be taken may 
be made, Sc the account taken, in Q. B. Div. — 
York r. Stowbr.'^ (1883), Bitt. Rep. in Ch. 2. 

1839. Parties — Who should be Joined as.] — A. 
shipped goods from Cadi/, for B., in Flanders, Sc 
received payment from B. ; Flanders being 
occupied by th * French, the ship entered an English 
port, & C., being agent for the shipowners, Sc 
acting Sc holding himself out also as agent for 
persons int^erested in the ca^o, possessed himself 
of the cargo, sold it. Sc retained proceeds. Upon 
a bDl filed by the representatives of B. against C. 
for an account: — Held: (1) A. ought not to be 
made a party to such a bill ; (2 ) as C. was agent of 
the shipowners, it was not necessary to make them, 
or the captain, parties to such bill, in respect of 
freight due on Is.’s share of the cargo. — Moons v. 
De Bernales (1822), 1 L. J. O. 8. Ch. 53. 

1840. All necessary parties to be Joined.] — 

On a bill filed by the assignee of R, & Co. against 
D. Sc Co. for an account of moneys received by D. 
Sc Co. on account of R. Sc Co. as their correspon- 
dents Sc agents : — Held : (1 ) it was not enough to 
statii that persons, who in respect of interest were 
necessary parties, were out of jurisdiction : (2) the 
bill must go on to pray process against them, for 
one reason, that they might have an opportunity of 
appearing to the suit Sc taking, as parties, what 
course in it they deemed most for their advantage. 
— ^Munoz V. De Tastet (1826), 1 Beav. 112; 4 
L. J. Ch. 97; 48 E. R. 881. 

Annotation: — FoUd. Taylor v. Fisher (1835), 4 L. J. N. S. 

Ch. 95. 

1841. Costs.] — In a suit praying accoimts against 
an agent tlie ct. will not at the hearing, except 
in an extreme case, direct payment of costs 
up to the hearing, but will reserve the question 
of costs till further directions. — Jellicoe ij. Price 
(1841), 1 Y. & C. Ch. Cas. 74 ; 62 E. R. 796. 


1341 i. VostsA — A prinoi pal bled a bill 
for all aoooiuit affaiiist his aKOiit, who 
alleged by his answer that the prlnoipul 
WOH indebted to h'm. A balance beliiff 
found afcainst the a^ent of $282, the 
ot. ordered him to pay the costs of the 
suit, — S mith r. Hexperson (1870), 17 
Or. 6.— CAN. 


1341 li, liequMts for account disre- 

ijarded.] — Where an OKcnt had dls- 
retrarded requests for an aooo\mt & had 
illod an Impropv'ir aeeonnt in a suit 
mcainst Wm for an account : — field : he 
must pay th<» ousts of the suit.-- 
Bimonds r. C\)HTKH (1900), 3 N. B. E<i. 
320 ; B. L. U.544-<3AN. 


1841 lii. Accounts kc fit in confused 

manner.! — Where an offent has kept his 
lUMxmiits in a confused tnaaner, his 
•exor. m\ist pay the costs of the suit, — 
NoRRrKY r. CALBKeK (1818), 2 Moll. 
461.— IR. 


b. Decree.] — The decree in a suit 
ARainst a land aaent \rtll not direct an 
what he mitrht, without 
wilful default, have received, unless a 
■epeoial case bo mode by the petition & 
proved. — B kooke v, Elliott (1857), 


0 1. Ch. R, 310 ; 
R. 


2 Ir. Jur. 302 (U.).- 


c. No power to set aside agree' 

ment .] — In a suit lietwecn principal & 
oijent, upon an aRreement by 'which the 
ORont was to receive a commission of 
20 per cent, on all sales of real estate, 
the deorot^ directed the master to take 
oertaiu accounts, & ordered the agent 
to pay into ct. any bsdanco found due 
by Idra, ** loss doft.'s commission of 
20 pt'r cent.” ; — Held : the master had 
no Jurisdiction to set aside the agree - 
ment. — Vivian v. Scoble (1883), 1 M. R. 
125,— CAN. 


d. Pleading .] — BUI against agent I 
receiver of pltf,, praying aocount e 
sums received in each of several years 
& of tiie names of the payers : — Held 
an answer setiing forth in the sohedul 
the names, sums, & denominations o 
land. Si repeating them for each yeai 
was prolix Sc impertinent. — U sher t 
Moore (1833), I. L. R. N. S. 219,— IF 


•. AUeffislion of wilful de 

fault ,] — To Justify the ot. in dcoreeinj 
an a(H3ount for default against i 

laud agent, some instance ^ wUfu 


default must bo speciUed in the petition, 
& proved at the hearing. That rule is 
not satlstlod by a reference in the peti- 
tion to accounts furnished by the agent, 
w'hich show remission of rents by him, 
though there is evidence eetablishing 
tiiut the remission was wrongful. — 
Pennefather V. Bolton (1863), 14 
I. C. R. 335 ; 8 Ir. Jur. 221, C. A.— IR. 

f. .1 — In an action by a 

prinoipol against an agent, claiming an 
account of ail moneys received by deft, 
on account of nltf., or which might have 
been received by deft, but for his wilful 
default, the question of wilful default 
ought not in general to be reserved, but 
should be dtsposed of at the hearing ; 
8c if no wUful default is then proved the 
ct. wUl dismiss the action, so far as it is 
an action for wilful default, Sc grant the 
usual aooonnt between prinoijpal & 
agent. — Boylan v, Cusack (1890), 25 
L. R. Ir. 269.— IR. 

g. Sum admitted to he due.] — 

In a suit by a principal against bis agent 
for an account, a sum admitted by 
answer to be due will be ordered to be 
paid into ot. — Blake v, Oomins (1849), 
1 I. R. Jur. 38U.— IR. 
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1848. Interlocutory order— When made.] — ^Pltfs., 
trustees of a will, med a bill against their agent 
for the purpose of carrying out the trusts of the 
will, praying for an account of trust moneys 
received by him, & for delivery up to them of 
securities, etc., belonging to the trust property. 
An order for an account, &; for delivery to pltfs. of 
securities, etc., was made before hearing on motion 
of pltfs., they appearing to be entitled to such 
account &> delivery of securities upon admissions 
of fact in the answer. — R umsey v, Reade (1870), 
1 Ch. D. 043 ; 45 L. J. Ch. 489 ; 33 L. T. 803 ; 24 
W. R. 245 ; 3 Char. Pr. Oas. 351. 

R. PrindpaVs Bight to have settled Accounts opened, 

(a) When Accounts are deemed to he settled. 

1843. Accounts must be approved by principal 
himself.] — Deft, was factor of pltfs. at J. m India. 
His accounts were examined & allowed by the 
factory at J., & again by the chief factory at B., 
but on being sent to pltfs. were excepted to in 
writing by pltfs., & sent back to the chief factory 
at B. to be re-examined. The chief 'factory at 
B., having again considered them, rejected the 
exceptions & ^owed the accounts. To a claim for 
an account deft, objected to answer on the ground 
that the accounts had been settled : — Held : 
(1) nothing could discharge deft, but a release or 
discharge from pltfs., .since otherwise their agents 
by mutual conmvance might ruin them ; (2) deft, 
must answer. — East India Co. v. Mainston 
(1670), 2 Cas. in Ch. 218 ; 22 E. R. 918. 

1344. What amounts to approval of accounts.] — 
If a merchant keeps an account current for 2 years 
without objection, it is considered as a stated 
account. — Tickel v. Short (1751), 2 Ves. Sen. 239 ; 
28 E. R. 154. 

1345 . ,] — Insurance brokers holding a policy 

for the purpose of adjusting a loss, suffered an 
underwriters name to be struck out upon his 
signing the adjastment : he gave them credit In his 
books for the loss, & became bkpt.. but they never 
took credit for the amount in their books. On the 
contrary, they gave the assured notice of bkpey., & 
there was afterwards a settlement of accounts be- 
tween the brokers & the assured comprehending the 
policy in question, in which no demand was made 
mon them in respect of bkpt. *8 subscription ; — 
Held : they were not liable to the assured for the 
sum due from bkpt. on the policy. — Ovington v. 
Bell (1812), 3 Camp. 237. 

1846* .] — If a public board enters into an 

express contract, in distinct terms, with a iierson 
of competent ability, for undertaking a difficult & 
hazardous state enterprise, & performance of con- 
fidential service under the Govt., on behalf of the 
public, in consideration of a stipulated remunera- 
tion bv- way of commission on the prime cost of 
purchases made by him, the ct. will not (on an 
official information filed against him by the A.-G. 
after his accounts have been allowed by the public 
office) entertain any question involving merely the 
propriety or prudence of the contract itself or excess 
of the remuneration agreed to be paid to the indi- 
vidual for performance of the particular service. 

The mere passing of the accounts of a public 
officer by auditors of the department under which 
he has been employed does not preclude the ct. 
(in a proper case) from decreeing an account 


in respect of allowances contrary to reason A 
equity & not brought to the notice of the Board 
when his accounts were passed. Where the public 
functionary had received gratuities presents 
from foreign agents on the amount of their com- 
mission equal to 1 per cent, he was ordered ta 
refund the whole, notwithstanding that practice 
was also proved to be usage of the trade ; the 
custom being contrary to reason & equity, & 
subservient to fraud, &> the fact not having been 
brought before the Board when the accounts 
were passed. — A.-G. v. Lindegren, No. 1304, ante, 

1347. .] — ^Mozelby V. Oowib, No. 1320, ante, 

1 348. .] — ^Although accounts rendered & not 

objected to are not of necessity to be considered as 
settled . yet they will be so treated where they have 
been entered in the books of persons to whom they 
were rendered, & balances shown upon them have 
been paid. — Hunter v. Belcher (1864), 2 De G. 
J. & Sm. 194 ; 10 L. T. 548 ; 10 Jur. N. S. 663 ; 
12 W. R. 782 ; 46 E. R. 349, 0. A. 

1849. .] — Pltf. was the commercial agent of 

the East India Co. at Amboyna. It was his duty 
to send his account to J., the co.’s agent at Banda, 
to examine & transmit to the Governor of Madras. 
On pltf.^s accounts there aiipeared a balance of 
l,32o dollars against him, but on reference to 
accounts kept by J. of the same transactions, in- 
stead of a deficiency, 4,771 dollars appeared due to 
pltf. The CO. then allowed the 1,326 dollars only ; — 
Held : this was not a sufficient admission & recog- 
nition of the correctness of J.^s accounts, so as to 
entitle pltf. without further evidence to the 4,771 
dollars. — Parquhar v. East India Oo. (1845), 8 
Beav. 260 ; 50 K. R. 102. 

1350. * Accounts deemed settled though Item 

reserved.] — ^A Calcutta firm & its English agent 
agreed to strike a balance in respect of disputed 
accounts, reserving one considerable item for 
future investigation: — Held: the transaction 

amounted to an adjustment Sc the accounts could 
not be reopened in the absence of fraud. — Mo- 
Kbllab V. Wallace U853), 8 Moo. P. C. 0. 378 
6 Moo. Ind. App. 372 ; 1 Eq. Hep. 309 ; (1864),. 
22 L. T. O. S. 309 ; 14 E. R. 144, P. 0. 

Ann'}taHon: — Diitd. Perry v. Attwood (1856), 0 E. & U. 

691. 

{b) Opening of settled Accounts, 

1351. Circumstances In which accounts opened — 
Gift accepted by agent from principal.] — Securities 
taken by an attorney from his client during the 
time of their connection as such for a present, the 
balances of accounts settled for money lent Si laid 
out, costs, <fc business done, Sc the price of a horse 
sold, void as to the present ; Sc pltf. submitting 
to pay what should be actually due, the accounts 
were opened as to the whole ; the horse being sold 
soon after he was purchased from the attorney for 
a price much less than was then stipulated, an 
inquiry into his value was directed. — ^N ewman v. 
Payne (1793). 2 Ves. 199 ; 4 Bro. C. 0. 350; 30 
B. R. 593. 

Annotations : — Distd. Booth v. Creswiokc (1844), 1 3 L. J. Ch. 

217. B^fd. LowIh V. Morgan (1796). 3 AiiHt. 769; Lan?- 

Btaffe V. Tavlor (1807), 14 Vea. 262 ; Lupton v. Whlto 

(1808), 15 Vos. 432; Wood v. Downoa (1811), 18 Vca. 120. 

1852, Errors & overcharges.] — ^The ct.^ 

instead of giving liberty to surcharge Sc fal- 
sify, opens accounts, although extending over 


PART Vlll. SECT. 2, SUB-SECT. 8.— 
B. (»). 

1S44 i. fVhat amounts to approval of 
accounts ,] — Aooounts were delivered In 
1862 Sc 1865 by an agent to Idfl prin- 
cipal* Sc the ooniidential relationship 
existed for two years after the latter 
account bad been rendered : — Held : 
these aooounts were not stated ac- 


counts. — S mith v. Ukdfokd (1872), 19 
Or. 274.— CAN. 

PART Vlll. SECT. 2. SUB-SECT. 8.— 
B, (b). 

1852 L Cireumstanees in which ac- 
counth opened— Errors d: otercboipes.J— 
Legal prooeedinira between an agent & 
client were temo^ated by an agreement 


that a certain balance was due to titc 
agent. In an action of count & reckoning 
against tho agent : — Held : accounts 
could not bo rc-oponod so as to diminish 
that balanoc except so far as errors of 
oaloulation or clerloal blunders could bo 
shown, although the aooounts were 
alleged to contain overcharges 8c 
mistakes. — (Dolvil v. Jxmp'AON (1839)* 
1 D. 526.--SCOT 
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Sect. 2.^PrincipaVs rights against agent : Suh-sect, 3, 

B. (b), a D. ] 

a great number of years, & closed for a long 
period, (1) where errors are shown in them to a 
considerable extent, both in amount & number of 
terns ; (2) where, assuming fiduciary relations to 
exist between parties, errors to a less considerable 
extent are shown ; (3) where fiduciary relations 
existing, one or more fraudulent insertions or 
omissions in the account are shown. A fraudulent 
overcharge is an overcharge deliberately made, 
which the man making it must know to be an 
overcharge. Semhln : in an action between prin- 
cipals & agents impeaching the agents’ accounts, 
actual knowledge of antecedent fraud in the agents 
by one w^ho subsequently became a member of the 
firm of the principals would not, if proved, be 
a bar to their claim. — W illiamson v. Babboub 
( 1877), 9 Ch. D. 629 ; 60 L. J. Ch. 147 ; 37 L. T. 
098 ; 27 W. H. 284, n. 

Annotaiionfi : — Diitd. Ward v. Sharp (1884), 53 L. J. Ch. 313. 
Consd. Arnold & llutler v. Bottomloy. 11908] 2 K. B. 151, 
C. A. Eefd. Oethlng v. KoiKhley (1878), 9 Oh. D. 547 ; 
Kmina Hilvor Mining Co. v. Grant (1880), 29 W. K. 481 ; 
Hyrnan v. Helm (1883), 24 Ch. B. 531 ; Mutrio v. Binney 
(1887), 56 L. T. 455, C. A. ; He Webb, Lambert v. StiU, 
(18941 1 Ch. 73, C. A. ; The pongola (1895), 73 L. T. 612 ; 
StubbB V. Slater. (1910] 1 Ch. 196. 

1858. Unduelnfluence.] — An account which 

had been settled between a client dc her solr., includ- 
ing arranged bills of costs, was ordered to bo opened, 
& the bills of costs taxed, after the lapse of nearly 
two years, without actual proof of error or over- 
charge, on the ground thatthe client had acted under 
undue influence & without suilicient information, 
& that much of the business charged for was un- 
necessary ^ improper. — Watson v. Rodwei.l 
(1878-0), 1 1 Ch D, 160 ; 48 L. J. Ch, 209 ; 39 L. T. 
614 ; 43 J. P. 642 ; 27 W. K. 205, C. A. 

1864. Pecuniary pressure & no Inde- 

pendent advice.] — Accounts between a mtgee.-solr. 
dt his client, the mtgor., stated & signed more than 
30 years ago, were oj)cncdon the grounds (1) the 
client had ho independent advice, Assigned without 
examination or explanation, (2) the accounts con- 
tained improiier items, & (3) a third person was 
put forward as mtgee. Agreements giving the solr., 
the mtgee. of a colliery, commission on sales of coke 
& coal were set aside, & agreements giving him 
lumi) sums as commission in the purchase of addi- 
tions to the colliery w^ere directed t-o stand for what 
it should be found on inquiry ought to be allowed, 
on the ground that such agreements were obtained 
frotn the client under pecuniary pressure & wit hout 
independent advice. — Waiid r. Sharp (1884), 63 
h J. Ch. 313 ; 60 L. T. 567 ; 32 W. R. 684. 

1855 . Pressure — Independent advice — I 

Lapse of time.] — When it was alleged that the 

X at of the former owner of estates devised to 
. had, within a few days after the decease, 
obtained a conveyance of part of the property, in 
discharge of a settled balance alleged to be due 
to him, & had obtained it by asserting that he 
had a secret whereby pltf.’s title might be im- 
peached, but pltf. had under legal advice ac- 
quiesced & confirmed the transaction, & after the 
lapse of more than fifteen years sought to open 
the accounts on the ^und of fraud : — Held : the 
bUl should be dismissed — De Montmorency v. 
Devbreux (1840), 7 CL & Pin. 188 ; West, 64 ; 1 
Dr, dc Wal. 119 ; 2 Dr. & Wal. 410 ; 4 Jur. 403 ; 

7 E. R. 1089, H. L. 

1356 . Solicitor’s charges — Insufficient 

ground for opening.} — S. & S., the trustees &cxors. 
of a will, aolrs. carrying on busmess in partnership ^ 
authorised by the will to charge for professional 
business done by them for the estate, wound up the 
estate & sent an account to the 6 residuary legatees 
with a letter saying that, if they would call at the 


office of the exors. at a day named, the exors. would 
give them any explanations they might require, & 
would hand them over cheques for their shares of 
the residue. The account was not a complicated 
one, & among the items was, “ Paid Messrs. S. & 
Co. costs relating to exorship. & counsel’s fees ^ 
payments made by them, £116 17s. 2d.” The 
ultimate balance shown was £331 3«. 4d., the bulk 
of the testator’s property having been disposed of 
by specific bequests. The residuary legatees 
attended, signed at the foot of the account a memo- 
randum, “We have examined & approved of the 
foregoing account,” received cheques for their 
shares, & executed a release to the trustees & exors. 
The trustees & exors. never informed the residuary 
legatees that they were entitled to have a bill of 
costs delivered, & to have it taxed if they thought 
fit. Nine years afterwards three of the residuary 
legatees brought an action to have it declared that 
the release was not binding on them, & to have a 
bill of costs delivered & taxed. On production of 
documents there were found in the costs ledger of 
the solrs. items which came to more than the 
amount charged for costs in their account ; there 
was no evidence of excessive charge beyond a 
deposition by an experienced solr.’s clerk that in 
his opinion at least one-sixth would be taxed off the 
amount of costs appearing in the ledger, & there 
was no proof of error in the rest of the account. 
Romeb, j., dismissed the action. On appeal : — 
Held: (1) although it was the duty of the solr. 
trustees to have informed the residuary legatees 
that they were entitled to have a bill of costs, & if 
they thought fit to have it taxed or moderated, the 
omission to do so was not by itself a sufficient 
ground for opening a settled account ; (2) in order 
to do so it was necessary to show that injustice 
would be done by allowing the settled account to 
stand ; (3) if excessive charges had been shown the 
account must have been opened ; (4) as no error 
had been shown, the action had been rightly dis- 
missed . — Re Webb, Lambert v. Still, [1894] 1 Ch. 
73 ; 63 L. J. Ch. 145 ; 70 L. T. 318, C. A. 

1857. Nolndependentadvlce.]— K. was 

a builder, & from 1883 to 1904 employed C. as his 
solr., who financed him in numerous transactions. 
No bills of costs were delivered, but from time to 
time accounts were stated between them, A; the 
amount due for loans, interest & costs was agreed, 
& C. tookmtges. for the agreed amounts. By 1904 all 
the mtges., except two, had been paid off, either by 
sales or by K. paying off & taking reconveyances of 
the mtges., & on each occasion the amount due was 
agreed. In 1905 C. died, & in 1900 his exors. 
brought an action against K . to enforce the two sub- 
sisting mtges. K. counterclaimed for an account 
of all the transactions & dealings between himself & 
C. from 1883, alleging (as the fact was) that he had 
had no independent advice, & in some of the settled 
accounts he proved errors in respect of interest, & 
that he had been charged profit costs prior to 
Mtgees. Legal Costs Act, 1896 (c. 25) : — Held : K. 
was entitled to open all the accounts & to tax, 
surcharge^ &; falsify, & his right was not barred by 
Stat. Limitations, although all the settled accounts 
but one had been agreed more than 6 years before 
the date of his counterclaim,— ^^J heese v. Keen. 
[1908] 1 Ch. 245 ; 77 L. J. Ch. 163 ; 98 L. T. 310 ; 
24 T L. R. 138. 

See, further, SoLiciTOBS. 

1858. Evidence — ^Allegations necessary when 
principal has previously admitted account correct. ] — 
A party who has once admitted an account delivered 
to be correct cannot afterwards file a bill to have 
the account taken in equity upon the mere allega- 
tion he had no means of ascertaining the account 
so delivered was correct, without charging specific 
acts of fraud against deft. ; & it is not necessarily 
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M allegation of fraud to say that the accounting 
party agreed to deliver up certain chattels de- 
manded bv the other upon condition of having his 
alleged balance admitted & paid. — Dabthez v. Lee 
& Lama, No. 1322, ante. 

1359. Securities not admissible—Oath of 

agent* when admissibie.]— An attorney & a^ent 
advanced money to his client & principal in various 
sums & at different periods, from 1773 to 1778, 
taking securities & getting accounts settled. The 
transactions being impeached in 1783 : — Held .* (1 ) 
the settled accounts should be opened & the whole 
transactions sifted; (2) securities should not be 
admitted as evidence of demands ; (3 ) the attorney 
should only be allowed in account the money 
actually advanced & proved to be so by other 
evidence than securities & settlement of accounts. 
But as, in the case of accounts in some sense settled, 

a considerable period having elapsed before they 
were impeached, vouchers might have been deli- 
vered up or lost, the oath of the party was admitted 
as evidence as to the existence & import of such 
vouchers. — Morgan v. Lewes (1816), 4 Dow, 29 ; 
3 E. R. 1079. 

Annotaiiona Blagravo v. Routh (1856), 2 K. & J. 

609. Apld. Greeley v, MouBley U861 ), 3 Do G. F. & J. 433. 


1360. Absence of vouchers.] — large share- 

holder was the manager of a co. He rendered 
accounts regularly from 1826 to liLs death in 1851. 
These accounts were not challenged in his life, but 
after his death items exceeding £2,000 a year were 
questioned by the co., for which no vouchers could 
be produced, & no satisfactory exi)lanation given. 
The account was opened for the whole period of 
25 years, & it was directed to be taken with special 
direction. Special decree for taking a general 
account, with a direction to treat the books as 
conclusive, excel)! as to itei<is challenged within 
6 weeks, with liberty to surcharge Ac falsify. — 
Stainton V. Carbon Co. (1857), 24 Beav. 340 ; 27 
L. J. Oh. 89 ; 30 L. T. O. S. 299 ; 3 Jur. N. S. 1235 ; 
53 E. R. 391. 


For full anus., see Contract, 


C, PrincipaV 8 Right to surcharge and falsify seiiled 
Accounts, 

1361. Circumstances in which right arises.] — An 

account between principal & agent was settled 
from loose papers, the agent having kept no regu- 
lar books ; after his death liberty was given to 
surcharge Ac falsify upon an allegation of enors 
since discovered. — H ardwicke ( Lord ) v. Vernon 
(No. 2) (1798-9), 4 Ves. 411 ; 31 E. R. 209. 
Annotations : — Consd. Sc FoUd. Ormond v, Hutohinson 

(1809), 16 VOB. 94. Held. Re Whitehead, Bx p, Burnand's 

Exor. (I860), 2 L. T. 776 ; Makepeace v. Rogers (1865), 

13 W. R. 450 ; Tumor v, Burkinshaw (1867), 15 W. R. 

753, C. A.; Klshton v. Grlssoll (1870), L. R. 10 Eq. 393 ; 

Harsant r. Blaine (1887), 56 L. J. Q. B. 611, C. A. 

1362. .] — brought an action against his 

agent C., alleging generally that he had falsified 
certain accounts, Ac that they were then open. C. 
])leaded that the accounts were settled, Ac asked 
for specific statements of falsification. The ct., 
haying held the accounts were settled Ac C. was 
entitled to costs of hearing, gave leave to M. to 
amend his pleadings within 14 days by stating 
specific items which were false: — Held: M. was 
entitled to surcharge Ac falsify all settled accounts. 
— Mozbley V, CowiE, No. 1320, ante, 

1363. ,] — Where an account is impeached, if 

a single important error is established tne ct. will 
aot, except in the case of fraud, order the whole 
account to be opened, but will make a decree that 
pltf. may be at liberty to surcharge Ac falsify. 

In a partnership action, where one error of £950 
was established in an account long settled : — Held : 

\ 1 ) m taking the accounts pltf. was at liberty to 
surcharge Ac falsify ; (2) such liberty should not be 


limited to errors appearing from the books. — 
Gething V. Keighley (1878), 9 Oh. D. 647 ; 48 
L. J. Oh. 45 ; 27 W. R. 283. 

Annotations : — H.F. Ward v. Sharp (1884), 53 L. J. C3h. 313. 
Reid. Re Webb, Lambert v. Still, [l 894] 1 Cb. 73, C. A. 


Z>. Principal's Bights when Agent has failed to keep 
Principal's Money separate. 

1364. Injunction granted.] — Where deft, was 
placed in the situation of steward Ac universal agent 
over certain property & for many years received 
the rents, etc., i^dthout any account, mixing the 
proceeds with his own funds : — Held : although 
this showed astonishing improvidence in pltf., yet 
an injunction was ordemd against a transfer of stock 
standing in deft.’s name until infonnation as to 
what part of the property was the princmal*s. — 
Ohedwortii (Lord) v. Edwards (1802), 8 Ves. 40 ; 
32 E. R. 268. 

Annoiaiions : — Expld. Lupton v, Wldto (1808), 16 Ves. 432. 
FoUd. Pennell v. Deffell (1863), 4 De G. M. & G. 372. Dlltd. 
Re Hallott's Estate, Kuatohbull v. Hallett (1880), ] 3 Cb. D. 
696, C. A. Reid. Uarington v. Hog^gart (1830), 1 B. & Ad 
577 ; Re Suisse (1842), 6 Jur. 054 ; Makepeace v. Rogers 
(1865), 5 Now Ilep. 309. Mentd. Bodonhum v, Hoskyns 
(1852), 2 De O. M. 8c G. 903 ; J>owaroll v, Jones (1854), 18 
Jur. 1111 ; Wickham v. Oat rill (1854), 23 L. T. O. S. 252. 


1365. Agent liable for whole amount.] — An 

agent, or bailiff, confounding his principal’s pro- 
perty with his own is chargeable with tne whole, 
except what he can prove to be his own. The ct. 
refused in such a case a prospeciivc direction to 
admit books, not legal evidence, though such a 
direction is usual in a fair case, as where from want 
of notice of an adverse claim a strict account cannot 


be given, & merely gave liberty to apply upon any 
question of evidence. — Lupton v. White, White p. 
Lupton (1808), 15 Ves. 432 ; 33 E. R. 817. 
Annotations : — FoUd.. Skip worth v. Skipworth (1840), 9 
L. J. Ch. 182. Apld. Gray v. Haig, Haig v. Gray (1854- 
1855), 2() Beav. 219. Diltd. Walsh t). Secretary of State for 
India (1863), 10 H. L. Oas. 367. Apld. Cook v. Addison 
(1809), L. R. 7 Eg. 466 ; Re Oatway, Hertslet v. Qatway 
(1903), 72 L. J. Oh. 575. Reid. Spence v. Union Marine 
Insoo. Co. (1868), L. R. 3 C. P. 427. 


1366. .] — It is a well-established doctrine 

that if a trustee or agent mixes Ac confuses the 
property which he holds in a fiduciary charactor 
with his own property, so that they cannot be 
separated with perfect accuracy, he is liable for the 
whole (Stuart, V.-O.). — Cook v , Addison (1869), 
L. R. 7 Eq. 406 ; 38 L. J. Ch. 322 ; 20 L. T. 212; 
17 W. R. 480. 

1367. Agent liable forfailureof bank.] — ^A person 
gratuitously acting in the collection of debts, etc., 
under a trust deed, mixed the money ho received 
with his own money, by placing it in his banker’s 
hands in his own name Ac upon his own general 
account. The bankers were in the habit of paying 
him interest at 3 per cent, upon money in their 
hands. He informed the trustees that the money 
was in a bank, but did not state with whom ; nor 
that it was mixed with his own moneys ; nor that 
interest was to be paid upon it. The bankers 
having failed : — Held: he was answerable for loss 
upon the trust money. — ^Massey v . Banner (1820), 
1 Jac. Ac W. 241 ; 37 B. R. 367. 

Annoiaiions : — Expld* Pennell v. Deffell (1853), 4 Do Q. M. 8c 

G. 372 ; Cooks v. Gray (1857), 6 W. R. 749. Reid. 

Macdnnncll v, Harding (1834), 7 Sim. 178; Owen v, 

Cronk (1894), 2 Mans. 115, C. A. 

1368. .] — If an attorney has the money of a 

client in his hands, Ac pays such money to the credit 
of his own private account at his banker’s, Ac that 
banker fails, he will be liable for the amount to the 
client, although he does so bond fide, Ac has a large 
sum of money of his own at that banker’s. 

There are three modes which a person may adopt 
when the money of others is placed in his han^. 
The flrat is for him to keep it in his own house 
. . . another is for the party to pay it into his 
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Sect. 2. — PrincipaVa rights against agent : Suh-sect. 3, 
D. ; sub-sect 4, A, (a) cfe: ( 6),] 

banker’s on his general account ; but the third & 
correct mode is for the party to open a new account 
in his own name for this particular purpose, . . . 

80 to earmark the money as belonging to that 
estate. . . . But if the x>er8on having the monev 
mixes it with his own he thereby makes himself 
personally debtor to the estate (Abbott, C.J.). — 
RoBtNSON V, Ward (1825), 2 0. &P. 59 ; By. & M. 
274. 

1869. Jointly with trustee.] — Preparatory to 

the final winding up of a trust, the agent solr. of 
the trustees paid the trust money to his bankers, to 
tlie credit of his general account with them, & in- 
formed the ceatm que trust that the money was 
lying idle at his bankers*. The cestui mie trust took 
no notice of the information, & more than a month 
afterwards the bankers failed : — Held : as the 
agent did not inform the cestui que trust that the 
money had been paid to the credit of his general 
account, & as payment to the bankers was not 
necessary to winding up the trust, the agent & the 
trustees were jointly liable for the money. — ^Mac- 
noNNBLLv. Harding (1834), 7 Sim. 178; 4 L. J. Ch. 
10 ; 58 E. R. 805. 

1870. Accounts opened.]— Where a factor violated 
all his duties : — Held ; (1) no credit was due to his 
accounts ; (2) the principal was not bound by 
them ; (3) the accounts were opened from the 
beginning on the ground that the relief ought not, 
in such circumstances, to be limited to a right to 
surcharge & falsify. — Clarke v. Tipping (1846), 9 
Beav.284; 50 E. R. 352. 

AnnotcUions lie WWtehoad, Px j). Bumand’a 

Exor. (I860), 2 L. T. 776 ; WlUlamflon v. Barbour (1877), 
9 Ch. 1). 629 ; He PoUard, Ex p, Dlckln (1878), 8 Ch. D. 
377,0. A. 

1 871 . Commission disallowed.^If an agent by his 
own conduct makes it impossible to ascertain the 
amount of profit realised, tie will bo disallowed the 
commission which otherwise according to the con- 
tract he would be allowed to claim. 

A. appointed B. his agent for the sale of spirits 
on commission. B. had made profits by the sale of 
A.*s goods, for which he had not given credit ; he 
had also made profits by selling his own spirits 
mixed with those of A., & had destroyed books of 
account pending the litigation. The ct. in taking 
the accounts disallowed him £7,000, the amount 
of commission to which by the contract he would 
have been entitled if his conduct had been proper. 
— Gray r. Haig, Haig v. Gray (1855), 20 Beav. 
219 ; 52 E. R. 587. 

AnnolaiioHH : — Conid . A Diitd . Stalnt.on «. Carron Co. (1857 ), 
24 Boav. .340. Reid. Ite Whitehead, Ex p. Buruond's 
Kxor. (1860), 2L.T. 776. 


Sub-sect. 4. — Principal*s Bight to recover 
Money held by Agent to his Use. 

A, Where the Right arises. 

(a) In General. 

1372. When action will lie.] — To an action of 
assumpsit deft, pleaded in abatement that he was 
bailiff, &> that pltf . ought to bring account : — Held : 
where there is an express promise, assumpsit lies as 
well as account. — W ilkin v. Wilkin (1691), 1 Salk. 
9 ; 91 E. B. 8. 

1378. .] — ^An action lies to recover money 

received in account to another’s use. — ^Anon., 
No. 1246, ante. 

1874. Principal’s money paid by agent to agent’s 
creditor.] — A. orders B. to receive money from C. 
for him. B. orders 0. to pay it to D,, to whom B. 
owes money. 0. pays it. A. can maintain an 
action against B. as for so much money received to 
his use. So if in such case B. has drawn a bill upon 
C. for the money, or generally for so much money, 
if 0. has no effects of B. in his hands, his answering 
such bill is a payment of A.’s debts to B. for which 
A. can maintain action against him. — Anon. (No. 3) 
(1701), 12 Mod. Rep. 565 ; 88 E. R. 1624. 

1375. Unpaid bills in hands of agent.] — ^Bills re- 
mitted to a factor or banker, while unpaid, are in 
the nature of goods unsold, & if the factor be- 
comes bkpt. must be returned to the principal, 
subject to such lien as the factor may have thereon. 
— ZmcK V. Walker (1777), 2 Wm. Bl. 1154 ; 90 
E. R. 681. 

Antwlationji : — Dlfltd. Boltx)n v. Puller (1796), 1 Bob. 6l P. 

639. A^d. Parke v. EJiason (1801), 1 Eaat. 544. 

1376. Insurance broker settling accounts with 
underwriter.] — Wilkinson v. Clay (1815), 6 
Taunt. 110; 4 Camp^l71 ; 128 E. R. 974. 
Annotation: — Reid. AlkinstJ. Owen (1836), 4 Ad. & El. 819. 

1377. Money collected under bogus scheme.] — 

Deft, had been employed as pltf.’s agent in raising 
a loan for establishing a colony on the coast of 
Honduras, & as such had received deposits from 
subscribers, & had given scrip certificates, on which 
it was stated the loan was for the use of the Poyais 
State. In an action for the money raised by 
deft. : — HM : it was incumbent on pltf. to prove 
the existence of such a State, on the jpound that the 
parties to a mere bubble to deceive the public 
could not maintain an action against each other. — 
M’Gregor V. Lowe (1824), 1 C. & P. 200 ; Ry. &: 
M. 57. 

Annotation: — Consd. NiobolBon v. Gooch (1856), 5 E. & B. 

999. 

1 378. G DOds wrongfully pledged.] — ^Where a factor 
has raised money by a wrongful pledge of goods of 

’ his principal, it is competent to the latter, in taking 


PART VIII. SECT, 2. SUB-SECT. 4.-^ 

A. (a). 

1872 1. When action willlie.] — A person 
who authorises another to do a epeciflo 
act, e.o., to withdraw from the bank a 
Bum of money l>elontriuK to the prin- 
cipal, may sue the a«ent for an amount 
aUcKCd to have been retained by liim 
without hrinfdnfl: au action to account. — 
O'Biukn V. Biiodeur (1896), Q. H. 10 
S. C. 165.— CAN. 

1872 ii. — -.1 — on account 
Btatcd lien agalriHt a oollootcr of taxes 
for a balance admitted due to his prin- 
cipal, though the former has given a 
bond t-o the principal to account for 
moneys collected.— St. John Corpn. v. 
Baldwin (1847), 3 Kerr, 477. — CAN. 

1872 iii. .1 — An agent, holding a 

power of attorney, had oollooted & not 
paid over a dividend awarded pltf. by a 
ot. of bkpey. : — Held : pltf.’e reoourBC 
was not oonraed to an action to aooount, 
but he oould buo for the spcolflo sum 


awarded by the ot. — 1 »hillip 8 i% 
Joseph (1875), 15 L. C. J. 335, S. C. ; 
19 L. C. j. 162, Q. B.— CAN. 

h. Money received on sale of land 
above authorised price..] — Deft., a real 
estate broker, was authorised by pltf. 
to sell land at 815 an acre plus com- 
mission of 50 cents an acre. Deft. 
sul>8equontly omed, through B., to 
whom he paid 82 au acre, with H. for its 
sale to H. at 817 an acre & a cash pay- 
ment of 81,920. Deft, represented to 
pltf. that he had Bold the land to 1^. at 
816 an acre Sc that P. had resold it to 
H . '.—Held : deft, was only entitled to 
60 cents an aoro commission. Sc be was 
liable to pltf. for cash payment received 
& could not deduct the 82 i>or acre paid 
to B. — Cram r. Btshn (1912), 21 
W. L, R. 937 1 2 W. W. R. 813 ; 6 
D. L. R. 672; Sask. L. R. 247.— CAN. 

k. Money received by agent underinntr- 
ance puliey.] — Pltfs. agret^ to import all 

r ds required by them through defts. 
paid them commission. Certain 


goods having been shipped & destroyed 
by fire : — HeJd : defts. were agents to 
Import the goods & wore boimd to pay 
over to pltfs. all excess recovered under 
insurance polioios over the costs Sc 
charges of the goods destroyed. — 
Hodoson Sc Co. v. Porter & Co. 
(1877), Buoh. 100.— S. AP. 


1. Money embezzled by co-agent pro- 
secuted to conviction .] — In an action 
by a principal against his agent for a 
sum of money representing the sale of 
money drders, whordn the declaration 
alleged a contract of agency. Sc also that 
deft, had received for sale a certain 
number ot money orders belonging to 
pltf. upon terms requiring deft, to 
account for them : — Held : the fact that 
the principal had another person arrested 
Sc convicted for theft as agent of money 
orders did not relievo deft, of his civil 
responsibility to account for the sale of 
same money orders. — D ominion Ex- 
rRR8S Co, V. DiNl (1913), Q, R. 46 S. C. 
396.— CAN. 
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tho account between himself Sc the factor, to aban- 
don the goods & treat the money raised thereon as 
money had & received to his own use. — Bonzi v. 
Stewabt (1842), 4 Man. & G. 295 ; 6 Scott, N. R. 
1; 11 L. J. C. P. 228 ; 134E,R.121. 

P'or f\ill anns., see No. 516, ante* 

1379. Deposit on purchase paid to agent as distin- 
guished from auctioneer.] — ^Pltf. was employed as 
solr. for the vendor of real estate. By conditions 
of sale the deposit was to be paid into his hands “ as 
agent for the vendor,'* Sc he signed the contract of 
sale & receipt for the deposit as such “ agent ** : — 
Held : (1) he was not, like an auctioneer, a stake- 
holder ; (2 ) he was liable to pay over the deposit to 
the vendor on demand, & in default to pay interest 
from the time of such demand. — Edoell v. Day 
(1865), L. R. 1 C. P. 80 ; 35 L. J. O. P. 7 ; 13 L. T. 
328; 12 Jut. N. S. 27 ; 14W.R.87. 

AnnotaJtion : — Apld. Ellis v. Goultoii, [18931 1 Q. B. 350, 0. A. 

1380. Sums advanced agent on commission 
account.]— ^Where deft., a commercial traveller, 
was authorised by pltf . to deduct certain sums from 
the amount he might receive on his account, to be 
repaid out of the commission deft, was to be paid 
by other employers : — Held : the sums might be 
recovered under a count for money lent.— Shep- 
herd V* Philips (1849), 2 Car. Sc Kir. 722. 

Sums deposited with stakeholder.] — See Gaming 
Sc Wagering. 

1381. Money collected by stranger.] — Theassi^eo 
of a bkpt. becoming insane. A., his brother, 
managed bkpt.’s affairs, & new assignees were 
afterwards appointed : — Held : (1) A. was a mere 
stranger, as he could not bo agent of an insane 
person ; (2) the money received by A., whilst he 
HO acted for his brother in the management of 
bkpt.’s affairs, w'as money had & received to the 
use of the newly- appointc^d assignees. — Stead v. 
Thornton (1832), 3 B. & Ad. 357 n. ; 1 L. J. 
K.B. 74; llOE. R. 134. 

For full anns., see BANKRrTi»TCY & Inkoi.vency. 

1382. Money expended by agent In Illegal disburse- 
ments.] — Money deposited with an agent, Sc ex- 
pended by him in illegal disbursements, cannot be 
recovered by the principal, if the principal was at 
the time aware of the illegal disbursements, or if he 
subsequently assented to them. — Bayntun v. 
Cattle (1833), 1 Mood. & R. 265. 

For full anus., see Elections. 

1883. Money paid to agents on account of pur- 
^ase made by them on principal’s instructions.}— 
Pltf. instructed defts., snare brokers at Liverpool, 
w buy for him “ 20 or 30 shares in the L. Ry., for 
account.” Defts. bought the shares of 
o^cr brokers, without disclosing their principal. 
J imy informed pltf. by letter of that purchase ; Sc 
peiore the account day, which was the last day of 
wiemonth, received from him £148, price of shares, 
lierore the time when the shares were to be deli- 
vered, the CO. made a call of £6 per share. Pltf. 

that triis call had been 
made ; but he refused to pay it, Sc subsequently 
repudiated the contract. Plti. brought an action 


to recover back the £148 he had paid to defts., Sc the 
jury found a verdict for pltf. A rule nisi was 
granted on the ground that an action for money 
had Sc received was not maintainable as defts. were 
not principals, but pltf.’s agents for the purpose of 
buying the shares, Sc they had discharged their 
duty as agents. — McEwen v. Woods (1847), 11 
Q. B. 13 ; 5 Ry. Sc Can. Cas. 335 ; 17 L. J. Q. B. 
206 ; 12 Jur. 329 ; 116 E. R. 379. 

1384. Money received under contract subsequently 
rescinded.] — Where a horse was sold by an agent 
with a false warranty that the horse was free from 
vice. Sc the purchaser on discovering the deceit 
rescinded the contract, returned the horse Sc re- 
ceived back the money : — Held : (1) the principal's 
right to the price of the horse as money received to 
his use arose from tho contract of sale ; (2) on that 
being rescinded his right to the money was gone. 

If before the contract was rescinded by the pur- 
chaser the agent had paid the price over to the 
principal, he might have recovered it back on the 
purchaser's rescinding the contract (Parke, B.). — 
Murray v. Mann (1848), 2 Exch. 638 ; 17 L, J. Ex. 
256 ; 12 Jur. 634. 

AnnotaiionH : — Apld. SteveOH v. Lt'Kh (1863), 2 C. L. R. 261. 

Refd. Holland v. UuhhcII (1861), 30 L. J. Q. B. 308. Mentd. 

Clark© r. Dickson (1858^ 27 L. J. Q. B. 223 ; Brady v. 

Todd (1861). 9 C. B. N. S. 692 ; Udoll v. Aihorton (1861), 

7 H. & N. 172. 

1385. .] — Pltf .instructed deft, to sell a horse 

for him, representing to deft, that it was a useful 
horse, etc., but that he was not to warrant it. Deft, 
sold the horse Sc represented it as a useful horse ; 
the purchaser afterwards rescinded the contract 
on the ground of fraud, Sc gave deft, notice not to 
pa^ over tho purchase-money to pltf. In an 
action by pltf. for tho purchase-money : — Held : 
these facts afforded deft, a good defence. — 
Stevens V. Leoii (Lee) (1853), 2 0. L R 251 
22 L.T. O.S. 84; 2 W. R. 10. 

(b) Money paid to Agent for particular Purpose. 

1386. Money to be carried from one place to 
another.]— 'A sum of money was delivered by pltf. 
to deft, to carry to a particular place, & there to 
pay to a certain person for pltf. Deft-, took tho 
money, but in answer to pltf.’s inquiries said ho 
had lost it: — Held: assumpsit for money had Sc 
received was maintainable on proof of these facts 
merely, though it was objected that tho x>roper 
form of action was a special action for dofi.’s negli- 
gence. — Barry v. Roberts (1836), 1 liar. Sc W. 
242. 

1887. Money to provide for particular bills.] — A. 

agreed to consign goods to B. & C. abroad, lo be 
there sold on commission, on his account, on which 
deft, guaranteed B. & C. should sell them to tho best 
advantage. Sc render a just account of sales. Be- 
fore any consignments were made, C. had cea^d to 
be a partner with B., Sc deft, became one in bis 
stead under the firm of B. & Co. A. afterwards 
consigned goods to B. & Co., who remitted the pro- 
ceeds thereof to deft, for the purpose of being 
handed over to A., who in consequence drew bill? 
on deft., which he by letter agreed to accept, de- 


PART VIII. SECT. 2, SUB-SECT. 4.- 
A. (b). 

m. Mon^ to buy land.] — Pltl 
deft., an agent, with mone; 
in the pnrohase of landc 
It In two lots which wer 
mtge.. & on deft.'s repre 
flotation that the lots wero of a oert^ 
pltf* was wUli^ to accep 
^exn though inoumberod. Before th 
wnveyiuioe was tendered, pltf. dla 
wvered that one of the lots instead o 
^ing thirty-three feet In front was onl: 
seventeen feet. Sc he declined to oarr: 

J.— VOX.. I* 


out tho proposal Sc brought an action to 
recover the money intrusted to deft. : — 
Held: any ratinoation by pltf. was 
based upon deft.'s representation that 
the lots were of a certain frontage, 
the representation being untrue, the 
ratification failed 8c pltf. was entitled to 
recover back his money. — BumcR- 
woRTH e. Shannon (1885), 11 A. R. 86. 
—CAN. 

n. Money to he paid wife on geUing 
divorce .] — Where money was paid by a 
husband to a third person to bo paid to 
his wife on her obtaining a divorce :• 


Held: (1) tho payee was not a mere 
stakeholder, holding as the agent of 
the husband ; (2) his position was m re 
analogous to that of a trustee for the 
wife Sc children, coupled with a trust 
for tho husband if the arrangement was 
not carried out ; <3) viewing tho hus- 
band's position in tho most favourable 
light, it was not stronger than that of a 
purchaser who had, under tho terms of a 
contract, paid an auctioneer a deposit ; 
(4) in the ciroumstancos, bo had not 
established any right to recover back 
the sum deposited. — Livinostonk v. 
Elmsijis (1902), 21 L. R. 640.— N.Z. 
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A. jb) (c), B. C\ {a).] 
pending on A/s inouriise to provide for them, if 
remittances should not aiTive from B. & Co. 
meet them. A. became bkpt. ; previous to this 
B. & Co. had remitted to deft., directing him to 
pay A. on account of goods consigned bv him, 
which wer(} not received by deft, till after the bkpey. j 
B. & Co. sent other remittances with similar direc- ; 
tions, with which deft, credited bkpt.in his account, j 
k, debited him for accej>tanccs given by him before 
bkpey., but which were paid afterwards. In an 
action by tlie assignee to recover those subsequent 
j)ayments : — Held : he was not entitled to recover, 
as tliere was a specific appropriation of the proceeds 
to f)rovide for deft.’s acceptances before bkpey. — 
Thomas v. Da Costa (ISIS), 8 Taunt. 345; 2 
Moore, C. i\ 380 ; 129 E. 11, 410. 

1388, .] — A. paid to a banking co. a sum of 

money, for the specific purpose of providing for a 
bill of exchange, for that amount, drawn by A. 
upon the co.’s London bankers. A. was at that 
lime indebted in a larger amount to the co., who, 
instead of applying the money according to his 
instructions, placed it to the credit of his account 
with them. The bill was rtdused acceptance, 
while it remained unpaid in the hands of the holder 
A. became bkpt. In a special action of assumpsit : 
— f{ eld : his assignees were entitled to recover from 
the CO. the whole amount deposited. — Hilt, v, 
Hmtth (1844), 12 M. & W. (US; 13 L. J. Ex. 
243; 2L. T. O. 8. 424; 8 Jur. 179; 152 E. K. 
1346. 

Annotations : — Distd. Oaruott v. M‘Kcvvan (1872), L. H. H 
Kxoh. !(). Refd. Alder r. Keighley (1810), 15 M, & W. 117 : 
Hell V, Carey ( 1 8 ID), 8 O. H. 8S7 ; Vulpy v. () ikoley (1 851 ), 
10 Q. H. 1)11 ; Asuilowii v. (1880), 5 Ex. D. 

280, C. A. 


standing, by the custom of merchants, factors had 
the benefit of customs stolen, since they, & not the 
merchants, were liable to penalties if discovered. — 
Bobre (Borb) V. Vande (Vandatjl, Varde) (1663), 
1 Gas. in Ch. 30 ; Nels. 87 ; Freem. Ch. 174 ; 21 
E. It, 796. 

1391. .] — Held: the factor (not the em- 
ployer) should have the benefit of stolen customs. — 
Knife v, .Tesson (1066), 1 Cas. in Ch. 76 ; 22 E. K. 
702. 

1392 . .] — ^Where a factor smuggled foreign 

customs, & yet set them down to his master as paid 
upon account, the rule that the ct. would not 
relieve, for that the factor ventured his life, was 
questioned, for that he ventured his master’s goods 
as w'cll as his own life.™ Anon. (1683), Skin. 
149 ; 90 E. It. 70. 

1393. ,] — A factor of the East India Co. 

carried over £1,200 in gold to India, w^herc a 
custom was due for it, but saved by the factor, ^ 
never paid : — Held : (1) the factor had the benefit 
of it, & not the East India Co., for it was due from 
them ought to have been paid ; (2) they could 
not make a title to it against one who had the 
possession, for that was sufficient against all 
persons but against him who had the very right ; 
(3) the non-payment was at the peril of the factor. 

-Boulton v. Arlsden (1697), 3 Salk. 235; 91 
E. R. 797. 

1394. Goods imported without payment of duty.] 

— A corpn. having a customary duty on corn im- 
ported, it is a good custom that factors free of t he 
corpn. shall receive to their own use that part of the 
duty which arises from corn assigned to them as 
factors. — (VxjKSEDOE Fansiiaw (1779), 1 Doug. 
K. B. 119: 99 E. It, SO ; affd, sub mm, Fan- 
BHAW V. COUKSKDOE (1783), 3 Bro. P. C. 690, 


(c) Money reerlved by Agent In respect of Illegal or 
Witgermg Transactions. 

1389. Stolen custom duties.] — The East India Co. 
sued their factor for an account ot £12,000 in gold 
he carried hence into iOast India. He upon his 
account demandt*d (according to the usual custom 
allowance) for so much paid for cusUuns to the King 
ill India. It was insisted that he never paid the 
customs there for the gold ; so the question was 
whether the factor or the princii)al merchant should 
have the benefit of the customs. This question 
was referred to merchants. Two merchants certi- 
fied that, by the course of merchants, the factor 
should retain the benefit of non-payment of cus- 
toms, for if the princir)al freight by his non-pay- 
ment of customs had been lost, he must have 
ans vorod for it to the employer, so run the 
hazard wholly. In this case the factor, by the law 
in Bast India, had it been discovered he had con- 
cealed the gold not entered it into the custom- 
books, would have lost his life as a felon. Two 
other merchants certified that the employer was to 
have the benefit of non-payment of customs. Upon 
these certificates : — Held : the factor should have 
the benefit of the customs, for it was a duty to be 
paid, the employer could make no title to it 
against him who was in possession, as he who had 
possession had right against all but him who had 
the very rig it. — Smith t». Oxenden (Oxinden) 
(1663), 1 Cas. in Ch. 25 ; Freom. Ch. 173 ; 22 
E. R. 675, 1139. 

1390. .1 — Equity will not recognise a custom 

of morchants which is grounded on fraud : a factor 
was held bound to account for customs on goods 
which it was alleged he had not paid, notwith- 


Annotations : — Apld. Goodman v. Sultash Corpn. (1882), 7 

App‘ Chb. Mentd. Moimsey v. Ismuy (186:i), 1 H. & C. 

72}) ; U. r. Holletl (1875). L. H. 10 Q. H. 469 ; Sewell v. 

Burdick (1884), 10 App. Can. 74. 

1395. Goods exported without payment of duty.] — 

In an action for not accounting for goods delivered 
in this country to deft., the master of a ship, to be 
sold by him abroad, it is no defence that the goods 
were exported without paying duties, unless it be 
proved that the evasion of the duties was part of 
the agreement between j)ltf. & deft. — Oatlin v. 
Bell (1815), 4 Camp. 183. 

1396. Illegal contract Void insurance.] - A., hav- 
ing received money to the use of B., on an illegal 
contract between B . & C. , namely, an insurance void 
under 7 (leo. 1, stat. 1, c. 21, s. 2, shall not be 
allowed to set up illegality of contract as a defence 
in an action brought by B. for money had & re- 
ceived. — Tenant V. Elliott (1797), 1 Bos. & P. 3 : 
126 E. R.744. 


Annotations : — Folld. Farmer v. Russell (1708), I Bos. & P. 
296. Distd. Thomson v. Thomson (1802), 7 Ves. 470 ; 
llastolow V. Jackson (1828), 8 H. & C. 221. Consd. Sharp 
V. Taylor (1849), 2 Ph. 801 ; Distd. Nicholson v, Gooch 
(1856), 5 E. & B. 999 ; Consd. & Distd. Sykes v. 
Boadon (1879), 11 Ch. D. 170 ; Folld. Brldger v. Savage 
(1885), 12 Q. B. D. 363. C. A, Refd. Bousfleld v. Wilson 
(1846), 16 M. & W. 185; Gi-cll v. Levy (1864), 16 C. B. 
N. S. 73 ; Beestou r. Beeston (1876), 45 L. J. Q. B. 230, 
Kxoh. ; Davies v. London & Provincial Marine Iiisce. 
Co. (1878), 38 L. T. 478; Gordon t?. Metropolitan Police 
Chief ttomr.. flOlOJ 2 K. B. 1080. C.A. Mentd. R. r. 
Tankard (1893), 63 L. J. M. C. 61, C. C. R. 


1397. •] — If A. receives the money of B. to 

the use of C., it may be recovered by C. in an action 
for money had & received, though the considera- 
tion on which 11. paid it is illegal. Qu. : whether 
the case would be varied if A. was a party to the 


PART Vlll. SECT. 2, SUB-SECT. 4. — j to stifte prosecutio i.l—Pltt. alioged he ; sued for return of the money: — IJeld : 

A. ( 0 ). paid deft, money to secure his discharge ■ pltf. had no right of action for recovery 

from pri^secution under lulaiid Revenue j of money advanced. — Ljvtraverse r. 

Acts. Deft, not having so done, pltf. : Mokuax(1898j,Q. R.14S.C.511. — CAN. 


896 1 Illegal contract — Agreement 
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contract between B. & C. — Farmer v, Russell 
(1798), 1 Bos. P. 290 ; 126 E. R. 913. 


AnnotcUions : — Distd. HaBtcIow v. Jackson (1828), 8 B. & C. 
221 ; ><tchol8on v. Gooch (1856), 5 E. & B. 999. Consd. 
Sykes t» Beadon (1879), 11 Ch. D. 170. Re!d. Bousflold v. 
Wilson (1846), 16 M. & W, 185 ; Sharp v. Taylor (1849), 
2 Ph. 801 ; Beeaton r. Beosion (1875), 45 L. J. Q. B. 2 JO, 
Exch. ; Gordon v. Metropolitan Police Chief Ck)inr., 1191 OJ 
2 K. B. 1080. C. A. 


1308, .] — Money paid to an agent for the use 

of his principal may be recovered by the principal, 
though paid in pursuance of an illegal agreement. — 
Thomson v. Thomson (1802), 7 Ves. 170 ; 32 K. R. 

190. 


For full anu!?., see CoNTiuc r. 

1399. -.] — B., employed by A, to purchase 

for him certain transferable shares in an unincor- 
porated CO., charged &> received from him £25 be- 
yond the market price of such shares at the time : — 
Held : an action would not lie to recover back this 
sum, the co. being within 6 Oeo. 1, e. 18, & the 
parties in pari delicto, — Buck v. Buck (1808), 1 
(^ainj). 517. 

1400. .] — A broker cannot set up in answer 

to an action for money had & received on the sale of 
shares, that it was for certain shares in a ry. which 
required the authority of Parliament, to carry it into 
elTect, k> that, as no such Act had been obtained, 
the sale was illegal. — Bousfield v, Wilson (1846), 
10 M. & W. 186 ; 4 tty. & Can. Cas. 687 ; 16 L. J. 
Ex. 41; 8L. T. O. S. 194. 

1401. .] — Where money is received by an 

agent for his principal from a third person under a 
ccmtract which is illegal & unenforceable at law, the 
principal may recover the money from the agent in 
an action of money had & received, for the receipt 
of the money is a legal act ; where the receipt itself 
is illegal & expressly forbidden by stat., no action 
lies, at the suit cither of the principal, or, in case 
of his bkpey., of his assignees (Crompton, J.). — 
Nicholsov 4&; Tucker p. (Iooch (1856), 5 K. & B. 
999 ; 25 L. J. Q. B. 137; 26 L. T. O. S. 258; 2 
Jur. N. S. 303; 4 W. K. 285 ; 119 E. tt. 752. 


Annoiations : — Refd. Itourke v. Short (1856), 2 Jur. N. H, 
J52. Mentd. Itc Ryder (1 857 ), 29 L. T. O. B. 217; Monk 
V. Sharp (1857), 2 II. & N. 510 ; Pauli v. Boat (1863). 3 
B. & S. 537 ; Topping w. Kcyscll (1 864), 1 6 O. B. N. 8. 258. 

Gaming & wagering transactions.] — Camino 
A- Waoiuhno ; Stock Exchange. 


B, When the Right arises, 

1402. Not until moneyreceived by agent.] —Where 
an agent is employed to sell goods, A sells them on 
credit, lie cannot be called upon to pay the money 
over to the princij)al until he has received the whole 
from the persons to whom he sold the goods, unless 
the delay in payment has been occasioned by his 
neglect. — Varden v. Parker ( 1798), 2 Esp. 710. 

1403. When agent has received credit In account 
with third party.]— As soon as an insurance broker 
has received credit in account with an underwriter 
lor a loss upon a policy, his principal may maintain 
money had A received against him to recover the 
amount; A in such action, if the underwriter’s 
name is erased from the policy, deft, can neither 
dispiRe the liability of the underwriter for the loss, 
nor his own receipt of the sum subscribed 
Andrew v, Robinson (1812), 3 Camp. 199. 

Ovineton r. Boll (1812), 3 Camp. 237. 

APIA. Wilkinson r. Clay (1815), 6 Taunt. 110. Dtetd. 


Bonson v. Maitland (1820), Gow, 205. Retd. Atkins v. 

Owen (18.36), 4 Ad. 8c El. 819; Story v. Story (1843), 2 

L. T. O. S. 227 ; Holland v. Uussoll (1863), 8 L. T. 468. 

Exoh. 

1404. Goods consigned for sale — ^Af ter reasonable 
time.] — If th« agent to whom goods have been 
consigned by his principal for sale refuses after a 
reasonable time has elapsed to account for them, 
it is to be presumed the agent has sold them. In 
such a case a bill of particulars stating demand to be 
for the goods, which it specifies, A for money had A 
received, etc., is sutHciciit. — H unter v, Welsh 
( 1816), 1 Stark. 224. 

For full arms., see Coxtuact. 

1405. Money entrusted to agent for particular 
purpose.] — Qn, : whether an action for money had 
A received lies against an agent entrusted with 
money for a particular purpose, until he violates 
his duty by applying it to some other purpose. — • 
Hardman v. Belltiouse, No. 1112, 

For full aims., see S. (’. Nt). 14 J 2, post, 

1406. No action if agent has delayed but not re 
fused to obey instructions.) — l*ltf., a merchant in 
Liondon, consigned certain cottons to deft. A hi 
partners, commission agents at Bombay, witt 
directions to sell same A remit proceeds to pltf. in 
good bills on Eondon. ’Pbe goods wc^re sold by 
deft. A his partners in Bombay in Aug., 1847, A 
produced 8 rupees A upwards per piece, but no re- 
mittances oitlier in money or bills having been 
made to pltf., an action for money had A received 
was commenced against deft., who had come ov(‘r 
to England: — Held: (1) pltf. was not prevented 
froni recovering in an action for money had A 
received by reason of the proceeds having been 
received in foreign money ; (2 ) no action for money 
had A received lay in the circumstances, as there 
had been no countermand by pltf. of the original 
directions, A deft, had never wholly refused to 
perform the contract, but had merely neglected to 
do so. — E hrensperoer V, Anderson (1848), 3 
Exch. 148 ; 18 L. J. Ex. 132 ; 12 L. T. O. S. 292 ; 
151 E. li. 793. 

AnnoMion : — Mentd. Corcoran v. 1 Toner (1873), 22 W. R, 

222, Exch. 

1407. When period allowed for sale or return of 
goods expires.]— -Where goods are sent by a manu- 
facturer to an agent on sale or ret^uru for 6 months, 
the 0 months are reckoned from the time when the 
agent received the goods. — J acobs v. Harbacii 
(1886), 2 T. L. li, 419. 

C. How Agent's Duly to pay over I^rincipaVa Funds 
may be discharged, 

(a) In General, 

I 1408, Payment to third party for principal’s use.] 

— A., residing at X., employed B., residing at Y., to 
procure payment of a bill tliore, A to remit the 
produce direct to him at X. B. received payment 
of tno bill, but remitted the produce to a third 
person at Z. for A.’s use, whereby the whole got 
into the hands of A.’s creditors : — Held : A. could 
not maintain an action for money had A received 
against B. to recover the amount of the sum 
received in payment of the bill. — D uncan v, Skip- 
WITH (1809), 2 Camp. 68. 

1409. Payment according to principal’s Instruc- 
tions.] — An action for money had A received does 
not lie when the agent has paid over the money in 


PART VIH. SECT. 2, SUB-SECT. 4.- 

c. (a). 

^ •• Baument cwcording to prii 
^Pois tnsiructwnsA—l^ltt. allcgrcd thi 
he (fave a cheque for t200 to defts. t 
pay a« a deposit on a purchase by deft 
^ that bofo] 

the purohaee he revoked the authoiit 
iyetia, proved that they entered Into 


contract in writing ho to purchase, 8c, 
on receipt of pltf.’s cheque, handed 
over to him the contract ; 6c that they 
handed pltf.'s cheque over to the 
person from whom they had purchased, 
& that person received the money 
tliereon : — IJeld : pltf. could not Hucoecd 
in the action. — D akt v. Coward I.n* 
VESTMENT Co. (1910), 14 W. L. K. 52.— 


1409 il. .i — An atfeiii cannot dis- 

char*fe lumHclf of moneys for winch he is 
liable to accimut, by proviin; payments 
to third parties, unless he can show that 
Hucii payments were made by the 
express authority of the principal, or 
with his knowledgo & consent. — 
Fagan v. Cuundkr Kavt Bankbjeb 
(1867), 7 W. R. 452.— IND. 


o 
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C. (a) & (<>)■] 

accordatico with his instructions. — ^WniTEiiEAD v, 
Howakd, No. 1505, 

For full auiiH., see R. C*. No. ITtOO, po t, 

1410. .] — Pltf., by letter, desired hisagent to 

receive a sum of money for him, &, after making 
certain payments, transmit the surplus through 
defts., a mercantile firm in London, to be placed 
to pltf.’s credit at Calcutta. The agent paid 
the suri)Ius, £419, to defts., showing them pltf.'s 
letter. Defts. received the sum on pltf.’s account, 
entered it in their books to the account of C. & Co., 
their correspondents at Calcutta, & wrote to C. & 
Co., informing them they had so done, & desiring 
that C. & Co. would account with pltf., at the rate 
of HO much per rupee. Defts. charged 1 per cent, 
commission Before the letter from defts. arrived 
at Calcutta, C. & Co. stopped payment. Defts., 
after placing the £410 to account, paid bills drawn 
on them by C. & Co. to a much larger amount ; 
but it did not appear whether or not the general 
balance between the two firms was altered by 
such payments. On assumpsit brought against 
defts. for money had & received, & plea, as to the 
£419, that defts. had remitted it as desired t — 
Held : defts. not liable, having done all that pltf. 
required of them, & they contracted to do, for the 
purpose of remitting the £410 ; &; having bound 
themselves to credit C. & Co. in that amount, it 
that firm did not reject the transaction. — M’C ab- 
THY w. Colvin (1839), 0 Ad. & Kl. (107 ; 1 Per. & 
Dav. 429 ; 8 L. J. Q. B. 158 ; 112 E. R. 1342. 

1411. .] — ^Paying money away by an agent 

by direction of his principal is the same as paying it 
to the principal & so far discharges the agent. — 
Blyth t;. Whipfin (1872), 27 L. T. 330. 

1412. Payment by bill of exchange.] — Pltfs., 
brokers in England, were in the habit of consign- 
ing to deft., a merchant & broker at Montreal, 

g oods on sale 6c return, 6c of receiving in payment 
ills purchased by deft. Pltfs. having requesl^d 
that undoubt/cd bills should be sent them, deft, 
remitted a bill drawn by parties whose credit at 
the time was supposed to be good. Pltfs. on receiv- 
ing the bill returned for answer that it had been 
refused acceptance, & requested deft, to do what 
was needful to procure security from the drawer, 
6c to take all legal & necessary steps for security 
of pltfs. In an action by pltfs. for money had & 
received, to recover from deft, the proceeds of 
consignment to which the bill had reference, 
deft, pleaded delivery to pltfs. & accej^tance by 
them of the bill in full satisfaction. The judge told 
the jury that if, by the course of dealing between 
the parties, pltfs. were bound to take the bill, that 
was a taking in full satisfaction: — Held: (1) it 
was too late for deft., on the argument on the rule, 
to contend that an action for money had & received 
would not lie ; (2) the judge misdirected the jury ; 
(3) there was evidence of an acceptance of the bill, 
in full satisfaction 6c discharge. — H ardman v. 
Bbluiousb (1842), 0 M. & W. 696 ; 11 L. J. Ex. 
135. 

AnnoUdion: — Diftd. CJroft r. Lumlcy (1857-58), C H. L. 
Caa. 672. 


1413. Payment by transfer In common agent^s 
books.] — Where a mercantile firm in England 
borrows money of another firm, & both have a 
common agent abroad, if that agent credit the 
lending firm with sums received for the borrowing 
firm, in pursuance of an agreement between them, 
that credit is not a payment. The transfer from 
one account to another in an agent’s books is not 
payment as between egent & transferee of such 
account, 6c the entry is not an acknowledgment 
unless the transferee is informed of the fact. — 
McLabtyv. Middleton (1868), 6 W. R. 379; sub- 
sequent proceedings, 4 L. T. 852 ; 9 W. R. 861 ; 1 
Mar. L. C. 114. 

1414. Payment by instructions of Court.] — ^By a 

judgment in a partition action it was ordered that 
hereditaments should be sold by pltf. by public 
auction in such way as he should think fit, 6c the 
purchase-money be paid into ct. The sale took 
place under conditions of sale which provided for 
payment of purchase-money at the office of the 
solrs. of the vendors, & which also contained a 
refei*ence to a certificate in the partition action. 
The required deposit was paid by purchaser to the 
auctioneers, who acknowledged the receipt & signed 
the memorandum of sale as ** agents for the ven- 
dors.” The auctioneers paid the balance of the 
deposit (after deducting for costs) to the solrs. for 
vendors. The vendors then sought to recover such 
amount in an action against the auctioneers : — 
Held : as the sale was under an order of ct., the 
auctioneers had authority to pay the deposit to the 
solrs. of the vendors, 6c were not liable to refund. — 
Brown v. Parebrotheb (1888), 58 L. J. Ch. 3 ; 
69 L. T. 822. 

1415. Evidence — When onus of proof on principal 
to show no payment.] — Where a servant is in the 
habit of receiving sums of money for his master’s use 
6c by established course of dealing the servant pays 
these over to the master from time to time, without 
written vouchers passing between them, the pre- 
sumption of law is that all sums so received by the 
servant are regularly paid over to the master ; 
where there has been such a course of dealing, in an 
action by the master against the servant for money 
had 6c received, it is not enough for the master to 

rove sums have been received by the servant to 

is use ; the onus lies upon him to prove by positive 
evidence the servant has not duly accounted with 
him. — Evans v, Bmcn (1811), 3 Camp. 10. 

1416. Of payment.] — In an action to recover 

money collected by deft, as pltf.’s agent, an ac- 
knowledgment, ” Balanced up to this day, as per 
cash book — S. P. Nov. 19, 1845,” written on the 
back of an unstamped receipt, not in evidence, was 
hold admissible without a stamp, on production of 
the cash book. — Pinney v. Tootel (1848), 6 O. B. 
604 ; 3 New Prac. Cas. 40 ; 17 L. J. C. P. 168 ; 10 
L. T. O. S. 393 ; 12 Jur. 291 ; 136 E. R. 975. 

(6) AgenVs Bight to set off Sums due to him by 
Principal. 

Set-off between agent 6c the trustee or 
assignee of bankrupt principal, ace, generallyy 
Bankruptcy & Insolvency. 

1417. Agreement by broker to sell for third party’s 
aocount.]~B. 6c T. being indebted to W., B. agreed 


n. PrincipaVa moTiey stolen front 
oaent,] — Pltf. sued for money advanoed 
by him to defts. io purchase wheat for 
him, alletrinff that they bad not pur- 
chased or accounted. Defts. pleaded. In 
substance, that the money, while kept 
unmixod with their own as pltf. *8 
money, was stolen from them by persons 
imknown, without any negieot on their 
part : — Held : the matter was a question 
for the Jury Sc not tor the ct. — B ick^k 
V, Mathbwbon (1860). 10 U. 0. R. 137. 
—CAN. 


1415 i. Evidence — When onus of proof 
on aoent to show paymenl.] — Agents who 
have collected money on account of an 
insolvent estate are severally bomid to 
prove to the asaigneo or his representa- 
tive that the expenditure of the several 
amounts charged in their accounts has 
been actually & properly made Sc the 
onus probandi rests on such agents. 
It is inoumhent on such a^nts to offer 
proof in support of all the items in their 
accounts which arc impugned. Sc the 
propriety, or the actual ex];>endituie of 


such items should form the subject- 
matter of iasues properly framed. — 
NuJUF ALi V. Pattkkson (1870), 2 
N. W. 104.~-1ND. 

PART VIll. SECT. 2, SUB SECT. 4. — 
C. (b). 

o. Money due for commission — 
JRiyht limits to tpe**ific sum.] — The right 
of an agent to retain money for agency 
& commission is exercisable only upon 
the specific money on acoount of which 
the charge Is made. — Quebsc Sc Hali* 
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to sell W. 46 hogsheads of tobacco, to be accounted 
for by him in part of his demand ; & it was agreed 
that the whole should be sold by X., factor for B. 
The tobacco was delivered to X., & produced 
£2,000. X. refused to account to W., saying that 
B. & T. were indebted to his firm. There was 
evidence that X. understood the agreement be- 
tween W. & B. : — Held : X. was bound to accoimt 
to W. for the sum produced by the sale of the 
tobacco, but without interest. — Weymouth v. 
Boyer (1792), 1 Ves. 416 ; 1 Hov. Suppl. 106 ; 30 
E. R. 414. 

Annoiaiions : — Mentd. Harford v. Rees (1852), 9 Haro, App. 
ii., Ixx, ; Blogg v. Johnnon (1867), 2 Cli. App. 225. 

1418. Payment made voluntarily by broker.]— 

Deft., as broker for B., purchased A.*s goods, for 
whom he sold them under a del credere commission, 
& did not disclose at the time the name of A., but 
(fisclosed it soon after, afterwards paying A. the 
price. In an action by the assignees of B. to re- 
cover the balance due upon a resale of goods made 
by deft, on account of B. ; — Held : deft, was not 
entitled to set off under either 2 Geo. 2, c. 22, s. 13, 
or 5 Geo. 2, c. 30, s. 28, the payment made to A., 
as deft., who acted as broker & not as principal, 
could not acquire, by a volimtary payment made 
after expiry of the stipulated time for credit, a 
right of set-off or a right under the former Act. 
The principal must always be debtor, & that, 
whether he were known in the first instance or not, 
except where the broker had by the form of the 
instrument made himself liable. — Morris v. 
Cleasby (1810), 4 M. & S. 566 ; 105 E. R. 943. 

J n flotations : — Apld. Campbell r. Hasscl (1 816), 1 Stark. 233. 
Consd. Wolft V. Koppcll (1843), 22 L. J. Kx. 103 n. ; 
Gabriel v, Churchill & Sim, 119141 1 K. 13. 449. Retd. 
Hornby v. Lacy (1817), 6 M. & S. 106 ; Fleet v. Murton 
0871), 41 L. J. Q. B. 49. Mentd. Matjor v, WUks (1827), 
5 L. J. O. S. K. 13. 308. 

1419. Effect of agreement not to set off.] — 

McGillivray 17. SiMSON, No. 2009, poet. 

For full anna., see S. C. No. 2009, post. 

1420. Agreement to accept principal’s bills against 

f oods shipped.] — It was agreed between A., in 
^ondon, & B., in the West Indies, that the former 
should accept bills drawn upon him by B. to a 
specified amount, upon A. having bills of lading 
filled up to his order for coffee, sugar, cotton & 
rum, & that after deducting his (A.’s) advances, 
charges & commission, the balance was to be paid 
to 0., a merchant in London, for whom B. acted as 
agent in the West Indies. B. sliipped goods with a 
bill of lading filled up to A.’s order. At the time 
when the goods arrived 0. had become bkpt. A. 
demanded the goods, but the captain having wrong- 
fully refused to deliver them, he brought trover 
against the captain. Before any assignees were 
chosen under C.’s commission the cause was 
referred to arbitrators, but they not having made 
any award the cause was tried, & A. recovered the 
roceeds of the gc^ds. The assignees of O. having 
rough t aaeumpait for money had & rcjceived to 
recover the proceeds: — Held: (1) A. was autho- 


rised by the bill of lading to act for the benefit of 
all concerned, & to do all that was necessary to 
obtain possession of the goods ; (2) there being 
nothing to show that a reference was an improper 
step, A. was entitled to deduct the costs of the 
reference as well as of the cause. — Curtis v. Bar- 
clay (1826), 6 B. & C. 141 ; 7 Dow. & Ry. K. B. 
539 ; 4 L. J. O. S. K. B. 82 ; 108 B. R. 62. 

AnnotqUion : — ^Apld. Williams, Torrey v. Knight, The Lord 

oftho Isles, [18941 P. 342. 

1421. Right to set-off not lost by giving principal 
credit in account.] — In general, an agent is not war- 
ranted in paying a debt due from his principal, 
without previous authority, or subsequent assent. 
But where a person fills the character of agent to 
two parties, & receives from one a sum on account 
of the other, which sum he carries to the account ; 
— Scnible : he may make any deductions afterwards 
from that sum, which the person who paid it would 
have had a right to make, in the form of set-off. 

By the articles of war, & by several royal war- 
rants, certain regulations were made with respect to 
payment & assignment of allowance to colonels of 
regiments, called off-reckonings. A colonel died 
in Feb., 1822, & a few day.s after a successor was 
appointed ; but no inspection or return of tho 
state of regimental appointments or accoutrements 
was made until Jan., 1823, when they were reported 
serviceable, except in event of tive regiment being 
ordered on a foroi^ station. In Apr. & 8ept., 
1823, other inspections & returns were made, by 
which it appeared that numerous articles were unfit 
for service, & the agents of the late colonel (who had 
also received a power from his exors. to assign tho 
off- reckonings, which they had done, to two of their 
clerks), contrary to the direction of his exors., but 
in conformity with the decision of the consolidaUnl 
board of general ofllcers, paid for articles supplied 
to make up tho deficiency ; — Held : such agents 
might set off this payment against tho off-reckon- 
ings, but not against the private account of testator. 
— Wemys V. Greenwood, Cox & IIammerslky 
(1827), 5 L. J. O. S. K. B. 257. 

1422. Set off of unsecured debt against surplus 
on realised securities for another debt.] — 1\ & Co 
having borrowed a large sum of the Bank of Bengal 
deposited theco.’s pajierwith the Bark to a greater 
amount as a collateral security, accompanied with 
a written agreement, authorising Die Bank, in 
default of rejmymcnt of the Joan by a given day 
'* to sell the co.’s paper for the reimbursement of 
the Bank, rendering to P. Co. any surplus.” 
Before default was made in the repayment of tho 
loan, P. & Co. wore declared insolvents, under 
Indian Insolvent Act, 1828 (c. 73), s. 36, by which 
it was declared that where there had been mutual 
credit given by the insolvents, & any other person, 
one debt or demand might bo set off against tho 
other, & that all such debts as might be proved 
under a commission of bkpey. in England might be 
proved in the same manner under the above Act. 
At the time of the adjudication of insolvency the 
Bank were also holders of two promissory notes of 


Navigation Co, v. Cunard 
(•''.to), lier. 90.—CAN. 

Vn /or fees — Money 

1 1 /Minda of agent qad iiamwAec.l— Deft., 
tlireatened with action by his brotlwT 6c 
Jw!; ' borrowed the amount 

pay it; but, in order not to 
liable to pay it twice, ho demanded, 

♦ understood, besides, between 

K brothers tluit the money 

mlr! ^ placed in the hands of the 
jatmiHhee awaiting the decision of the 
should l>o sur- i 
I'® ^1*® brother or to deft. 
accerdinjT to tbc i 
^dffment which might be rendered : — ! 
««a. the #um so entrusted to the ! 


garnishee had Ikicii so Intrusted as a 
deiwsit, & he could not, cotis^Hiiiently, 
set oil what w'os duo to him by deft . for 
costs & fees as an advocate in the 
cause. 

Even if a garnishee can be considered 
an agent &. not a depositary, he cannot 
invoke a set-off, seeing that it was a 
question of a special mandate of a sum 
confided by the principal for a special 
purpose. 

The set-off has no place wlicn the 
evident will of the parties is oppostid to 
it. — D itooan V. Gautuikk (1896), 1 
O. I. Dig. 1892-98, pp. 84-85.--CAN. 

q. Money lent or due under col- | 
lateral transaction .] — An agent, sued by I 


Ids principal for money received, cannot 
deduct in the llrst instance from sucli 
money the amount of a claim for money 
lent, or for any independent traiis- 
ootion between himself & his principal, 
treating the balance as the only sum 
Ivld for the use of pltf. ; but he must 
l>lead his demand by uTiy of set-off 
against his gross receipts. — Hamii.ton 
V. Strekt (1851), 8 V. C. It. 124. — 
CAN. 

r. Counterclaim for uronyful acts of 
principal.] — Canauian JiAKK Trans- 
portation Co. t7. Bhownk (1913), 24 
O. W. H. 149; 4 O. W. N. 880; 14 
D. L. R. 744 : 25 O. W. II. 365 : 5 O. W. N. 
376.~UAN. 
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Sect 2. — PrhtcipaVs rights against agent: Sub-sect 4, 
C\ jh ) <&: JJ.] 

P. & Co. which they had discounted for them, 
before the transaction of the loan & the agreement 
as to tlie deposit of the co.’s paper. The time for 
renaynient of the loan having expired, the Bank 
sold the co.’s paper, the proceeds of which, after 
satisfying the j>rincipal & interest due on the loan, 
f)roduccd a considerable surplus. In an action by 
the assignees of P. & Co. against the Bank to recover 
the amount of the surplus : — Held : (1 ) the Bank 
could not setoff the amount of the two promissory 
notes ; (2) the case did not come within the 
clause of mutual credit in the Act. — Youno v. 
Bank of Bengal (1S36), I l)cac. 622; 1 Moo, 
P. C. C. 150 ; 1 Moo. Ind. App. 87 ; 18 E. li, 34. 
jinnotationff : — Consd. Foarnley v. Wriprht (1840), 1 Scott, 
N. U. 657, Ex. Ch. Dlstd. AlKaRcr v. Currie (1844), 12 
M. & W, 751 ; Naoroji v. Chartered Bank of Iiidi « (1868), 
I,. R. 3 C. P. 444. Consd. Astlcy v. Gurney (1869), L. 11. 

4 C. P. 714, Ex. Ch. in Young v. Bank of Bengal there 
\v»iH no pnwer to hcU except upon a default of rei)aymeiit 
of a loan hy a certain day & tlnulay had not arrived at 
th(! time of the hkpey., & therefore at tl)ttt time there 
was no Huthorlty to sell & no credit jdven (('nKAsnY, It.). 
Distd. lie Dalntrcy, Bx p. TVlant, 119001 1 Q. H. .546, C. A. 
Refd. Bittlofiton v. Timmls (1845), 1 C. B. 389. 

1423. Death of principal — Right of agent executor.] 

— A testator, at his death, was indebted to A., his 
attorney gimeral agent, in £900 & upwards ; the 
agent, who liad in his hands a sum of £900, was a]>- 
pointed exor. (,)n a delicieney of assets: — Held : 
A. was entitled to retain the £900 in payntent of 
his claim against t(‘stator.— JVm'KK r. Fowlku 
( 1837), 0 L. J. Ch.273. 

1424. Payments made according to custom.] — 

T)efts., w'ool brokers, were* ifistrueted by II. A Co. 
to buy a cargo of wool of K. A: Co,, for whom they 
also acted as brok<>rM. B. & (V>. objected to take 
the names of 11. & Co., & defts. sent theiri a sold 
note,** sold to our principals, without naming 
H. & Co. in the note. The bought/ note wiiich they 
sent to II. & (V). was made out “Bought for 
H. Ac (- 0 ., Acc.,” Ac IT. Ac Co, were never informed 
that their names had been objected to or were not 
mentioned in the sold note. Evidence was given 
that it w as the custom of the trade that brokers 
should either nam<* their principals or not as they 
thought proper. Defts. rt‘sold the wool on 11. Ac 

(k) .’H instructions. 11. A: Co, became bkpt. wiien 
defts. ])ai(J B . A: Co. for the wool. In an action by 
t he trustees of II. Ac Co. under a deed of inspection 
for the proceeds of t-ln^ wool sold by defts. : — Held : 

(l) defts. entitled to set off the amount th<‘y had 
))aid to B. Ac Vo. for the wool ; (2) evidence of the 
custom of the trade wms admissible to show’ they 
had authorit y to make themselves ]>crsonally liable 
on the sold iiott^ ; (3) the contract w^as not invali- 
dated by the variances between the bought Ac sold 
notes. — Chopper r. Cook (1868), 1^. B. 3 1*. 191 ; 
17 L. T. 603 ; 16 W. B. 596. 

AnnoUitimiH : — Consd. Mollcit r. RobiiiKun (1870), R. 5 
<^ P. 646. Reid, (’alder r. Dobell (1871), L. R. 6 C. P. 
4 86. 

1425. Money in handsof agent qud banker.] — K., 

an olhcer in tlie army, kept a current account with 
C. A: (^o. as his bankers. On K.’s retirement from 
the army the sum of £3,000, the value of his com- 


mission, was paid to C. & Co. as the army agents of 
his regiment, Ac was in due course carried to a 
deposit account kept by C. & Co. with the Army* 
Purchase Comrs., there to remain till K/s retire- 
ment was gazetted. At this time K.’s current 
account was overdrawn by £647. The day after 
K.’s retirement was gazetted C. & Co. received a 
notice of a deed by which K. had mtged. the value 
of his commission to secure the repayment of 
£5,000. The mtgee. having claimed payment of 
the whole £3,000, C. Ac Co. claimed to deduct out of 
it the £647 : — Held : (1 ) as soon as the retirement 
of K. was gazetted, the £3,000 became in the hands 
of C. Ac Co. money received to the use of K. ; (2) 
indejicndently of the question whether C. Ac Co. had 
a banker’s lien, they had at common law the right 
to set off agaipst such moneys the debt due to them. 
— Boxburghe V. Cox (1881), 17 Ch. D. 620 ; 
50 L. .T. Ch. 772 ; 45 L. T. 225 ; 30 W. R. 74, 
C. A. 

Annotations : — Apld. .Tolmstont* v. (lox (1 881 ), 1 9 Ch. D. 1 7^ 

C. A. Folld. Webb r. Smith (1885), 30 Ch. D. 192. C. A. 

Refd. He Dalian, [1904] 2 (’h. 385, C. A. Mentd. Be 

UrogHon, Chrirttinon v. Bolam (1887), ,36 Ch. D. 223. 

1426. Company — Debt due from, set off against 
sum due to liquidator.] — Deft., to whom a co. 
was indebted for commission earned as its traveller, 
Ac who was employed by the liquidator of the co., 
which was being voluntarily w^ound up, to collect 
debts due to th(i co., was held entitled to set off 
the one against the other. — M onkwearmouth 
Flour Mill Co. r. Ligutfoot, No. 1293, ante. 

Insurance agents Ac brokers.] — Sec Insurance. 

I>. Estoppel of Person purporting to act as Agent.. 

1427. Agent cannot dispute his principaPs title.] — 

Deft, received the (‘ffccts of an intestate under an 
administration grant(*(i to him in Bengal as the 
attorn(‘y of pltf., a bond creditor of intestates 
Adminisl ration was afte^rw^ards granted in this 
country, Ac notice was given by the English ad- 
ministrators to deft, not to pay over the effects in 
his hands to pltf. : — Held : ( 1 ) deft, could not deny 
I pltf.’s title ; (2) he was bound to pay over to him 
the effects of intestate in his hands. — F arringdon 
V. Ci^rke (Ctjsrk) (1782), 2 Chit. 429 ; 3 Doug. 
K.B.124 ; 99E.B.572. 

Annotation Expld. Whyle v. Rose (1842), 3 Q. B. 493. 

1428. .] — Qu. : whether a broker who sells 

goods Ac receives money for them on account of his 
principal can controvert his title to the goods in an 
action brought against him by the principal for the 
money. — J ones v, DwryEii (1812), 15 East, 21 ; 104 
E. B. 752. 

I For full nniiH., see BxxKur rrc’v A" iNsoi.VKNrY. 

1429. .] — A. deposited goods with B. as 

j security for money advanced by B., with a promise 
1 to deliver the bill of lading, on its arrival, indorsed 
j to B. C. was employed as broker to dispose of the 
! goods for B.’s benefit. Before the bill of lading 
j arrived, the goods were attached in the mayor’s 

ct. in the hands of C. by a creditor of A. : — Held : 

' (1) the transfer of the property to B. was complete, 
i though the bill of lading had never been indorsed ; 


PART VIII. SECT. 2, SUB-SECT. 4. -- 
D. 

1427 i. Agent cannot dispute his prin- 
cipat*8 title . \ — A fuotor for Bub' iMinnot, 
In im ttotion by tho ooiisiwuor for not 
aocoimtintr, net up, as a dofoiico, that 
the fr»)oilB worti not tUc property of the 
cotisitnior, Imt of a third iH'rson, he 
bavins rt'ooived no notice to that clTcct. 
— M’Ui.kuvnd r. WiiiTK (1831), ITayes, 
240.— IR, 

1427 ii. Agent tfr prineijHil both, 

creditors .] — A principal Ih entitled to 
ccoover money paid to his (Hrent by his 


debtor, the ivuent also bciip; a creditor. 

V. at the expiration of a hire-purchase 
agreement was indebted to pltf. in 
respect thereof, &. doslrins to renew the 
contract, »?avo deft., a law affcnt, in- 
structions to that cflfect. V. paid deft. 
£20 on pltf.’s account. Pltf. verbally 
arpanjred terms with deft., fit authorised 
d‘*(t. to recover the artmr instahnents 
from V., to enter Into a fresh contract 
with Id in, to take possession if arrears 
WOW' not paid by a certain day & to 
telopraph Ids aooeptanco of these tn- 
struotions. Deft, did not reply &, with- 
out informing pltf. thereof, renewed the 


contract with V. V. paid deft, a 
further .€10, leaving it to 1dm to appro- 
priate it either to pltf.’s or his own 
ac(50unt vnth V. Pltf. sued deft, for 
€30. Deft, coutended that ho wras 
autliorlsed by V. to pui'chase from pltf. 
& that the €20 was credited to V. In a 
running account between him & V. ; 
that he w*as never pltf.’s agent, & aoU‘d 
for V. only : — Held : as deft. w*as 
acting for pltf. when ho received the* 
£20 A as a foot rcHJelved it on pltf.’s 
account, ho could not appropriate it to 
his own account. — D avik v. 

(1911), C. P. D. 992.-8. AT. 
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(2) the foreign attachment was no answer to an 
action by B. against C. for the proceeds. — Giles t\ 
Nathan (1814), 1 Marsh. 226. 

A ship originally belonged to one 
of two partners, & had been conveyed to deft, for 
securing a debt, & he became sole registered owner 
& afterwards, as agent for both partners, insured 
the ship & freight, & charged them with the pre- 
miums, etc., &, on a loss happening, received the 
money from the underwriters : — Held : he was 
accountable to the assignees of the surviving 
partner for the surplus, after payment of his own 
debt, &> not to the exors. of deceased partner, to 
whom the ship originally belonged. 

The right of pltfs. to recover hero depends on a 
settled rule of law, that an agent shall not be 
allowed to dispute the title of his principal, & that 
he shsdl not, after accounting with his principal 
& receiving the money in that capacity, afterwards 
say that he did not do so, & did not receive it for 
the benefit of his principal, but for that of some 
other person. Hero deft, has received the money 
as agent for the partnership, & he cannot now be 
permitted to say that ho received it for the benefit 
of [the original owner] alone (Abbott, C.J.). — 
Dixon v. Hamond (1819), 2 B. & Aid. 310 ; 106 
R. 380. 

Annoiaiiotis Folld. RobertKr. Opilby (1821), 9 Tiioe, 200. 

Distd. Pliilips V. llobinsoii (1827), 4 JUng. 106 ; Hardman 

V. Willconk (1832), 9 llinjr. 382. Refd. Znlucta v. Vinent 

(1852), 1 DeG.M. &G. 315. 

1431. .] — A broker who has received the 

proceeds of a policy of insurance cannot, as agent, 
dispute the claim of his only known principal on 
the ground that other persons are interested in the 
subject-matter of the insurance. 

Where the letters between the parties showed the 
broker had considered himself as dealing with one 
of the owners only of the ship, & as having insured 
for him alone : — Held : they were conclusive 
against the broker as fixing him with an agency for 
his correspondent solely. — Roberto v. Ogilby 
(1821), 9 Price, 209 ; 147 E. R. 89. 

Jnnntuiions : — Distd. Hardman r. Wlllcock (1832), 9 Binif. 

382 n. ; Snart r. Welch (1839), 4 My. & Cr. 305. 

1432 . ,] — Under an arrangement between 

A., a merchant at M., & (\, a merchant at L., A. 
bougiit goods for 0. in A.’s name A consigned 
them for sale in A.’s name to houses in I., the cor- 
respondents of B. At the time of the arrangement/ 
A of the shipment of the goods C. was the factor 
of B. at L. (which fact was known to A.), A advised 
13. of the shiiuucnts, A as to the advances B. might 
jjiake thereon to A. B. had from time to time 
accounted with A. A lianded over to him the 
balance of the proceeds of each shipment after 
deducting commission, etc. C. having become 
hkj>l,, B. refused to pay over to A. the balance in his 
liands, claiming a lien thereon in respect of the 
debt due to him from C. on the ground that the 
goods were the property of C. A not of A., A alleging 
that the course of dealing between A. A C. was a 
fraud upon B. A. having brought an action for 
money had A received against B., the judge left it 
to the jury at the trial to .say; (1) whether, as 
between A. A B.,the goods were the property of A. ; 
(2) whether the transaction between A. A C. 
amounted to a fraud on B., which was productive 
of injury to the latter. The jury having found a 
verdict for A. for the amount of the balance in the 
hands of B., the ct. refused to grant a rule nisi for a 
new trial. — Scott Crawford ( 1842), 4 M an. A U . 
1031 ; 6 Scott, N. R. 781 ; 134 K. R. 1031. 

1433. ,] — A consignor who has purchased 

goods on account A at the risk of his correspondent, 
A delivered them to the carrier, has no right, by 
reason of a variation of accounts between him A his 
correspondent, or of a disagreement between them. 


to depart from his duty A deliver them to another 
person ; A a person taking from the consider with 
notice of the circumstances is subject to the rights 
of the correspondent. — Green v. Maitland (1842), 
4Beav. 624; 49 E. R. 442. 

I 1434. Where he has agreed to account.] — 

Where A. agreed to remit certain consignments to 
B., A B. agreed to account with A. for the proceeds 
of such consignments : — Held : it was not compe- 
tent at any time afterwards for B. to assert a para- 
mount title to the proceeds of such consignments. — 
Zulueta V. Vinent (1852), 1 De G. M. A G. 315 ; 19 
L. T. O. S. 330 ; 42 E. R. 573. 

1436. By disputing the authority under which 

he acted.] — A party who has under an authority 
from the assignee acted upon a bill of sale by 
selling the goods cannot, in an action by the 
assignee for the proceeds, impeach its validity. 
Neither con he, if the authority t<o sell is in general 
terms to sell all the effects at a certain place, A 
I ho has afterwards admitted “ a balance " in liis 
hands on the sale, set up iu such an action that 
part of the goods sold were not comprised within 
the bill of sale, A that the proceeds of the goods 
which were so have been exhausted by expenses 
or payments in pursuance of (.ho authority, — - 
Baker v. Dale (1858), 1 E. A P. 271. 

1436 . — Notice of title of princlpaPs husband.] 
— A married woman sued deft., whom she had 
before marrii^e appointed her agent, for moneys 
received by him as her agent since marriage in re.- 
spect of proxjorty to which she was before her mar- 
riage entitled, as to part absolutely A as to part 
as trustee ; — Held : (1 ) she could recover in rcisiicct 
of l)oth ; (2) deft, could not set up a more notice of 
the title of the husband os a defence unless such 
notice amounted to a claim for him. — K inosman 
V. Ktnosman (1880), 6 Q. B. D. 122 ; 50 L. J. 
Q. B. 81 ; 44 L. T. 121 ; 45 J. I>. 357 ; 20 W. R. 
207, ( t. A. 

For full aims., see [ntants A Ciiildhkn. 

1437. By requiring concurrence of third 

parties.] — E. having died in Ireland intestate, 
letters of administration were grant/C^d in Ireland to 
pltf. Part of his assot/s being in India, pltf. sent 
out a power of at.l.orney to P. A Co. in India, who 
pmeured letters of administration to be granted Id 
them in India for the use A benefit of pltf., re- 
ceived the Indian assets, jiaid the Indian debts, A 
remitted the surplus to their agents in England. 
The Irish letters of administration were sealed in 
England ; — Held : the agents in England were 
bound to hand over the fund to pltf,, A could not 
require the concurrence of the next of kin, they not 
having taken any legal proceedings to prevent pltf. 
from receiving theassets. — E ames v, Ha con (1881), 
18 Ch. D. 347 ; .50 L. J. Ch. 740 ; 45 L. T. 190; 

29 W. R. 877, C. A. 

AnnoiatUm: — CoDBd. Uc Klooht',Kauupcuihen>. OoisollUHv lii 

(1884), 28 Cli. D. 175. 

1438. By pleading he acted as principal.] — 

In an action by pltf. to recover the amount of bets 
executed for him by deft, on commission, the de- 
fence was that the bets had been made between tlio 
parties as principals A were void. The accounts 
A letters treated the bets os made with third 
parties ; — Held : deft, was estopped from denying 
that he had act<?d as pltf.’s agent. — M oore v. 
Peachey (1891), 7 T. L, R. 748. 

Annoiation : — Reid. Potter v, Codrlngton (1892), 9 T. L. J{. 

54. 

1439. Agent claiming adverse title — Must show 
acts inconsistent with agency.] — An agent claiming 
an adverse title, proved by acts of ownership, must 
distinctly negative the conclusion that such acts of 
ownership are to bo attributed to his character of 
agent. — ^A.-G. r. London Corpn. (1850), 2 Mac. A 
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Seet.2. — Principal’ 8 righUagainai agent ; Sub-sect. 4. 
jD. <fc E . ; mib-s ec t. 5. ] 

G. 247 ; 19 L. J. Ch. 3]4 ; 14 L, T. O. S. 501 ; 14 
Jut. 205 ; 42 E. B. 96. 

For full anuH., see Ciiaritikm, 

1440. .] — So long as an agent is in receipt of 

rent of land, Stat. Limitations will not run against 
his employer ; & if a person commence to receive 
rents as agent for another, & continue to receive 
such rents, without paying them over, he must be 
presumed to receive as agent till the contrary is 
shown. — S miiii v, Bennett (1874), 30 L. T. 100. 

1441. Father acting for infant son. J — H. & 

his wife were entitled to gavelkind land in equal 
moieties, as tenants in common in fee. The wife 
died in 1870, leaving two sons, S. & J., then an 
infant. J. attained 21 in 1877. By the custom of 
gavelkind, on the mother’s death her moiety de- 
scended on her two sons in equal moieties, as tenants 
in common, subject to the right of II. to receive one 
moiety of the rent so long ashc remained a widower. 
Upon her death 11. entered into receipt of the 
entirety of the rent, & continued in such receipt, 
without accounting to cither of his sons, or acknow- 
ledging their title in writing, for more than 12 years ; 
— Held : ( 1 ) as to that moiety of the one-fourth to 
which J. became entitled in possession on the death 
of his mother, H. must be taken to have entered 
into possession as bailiff for Ids infant son ; (2) the 
possession taken in that capacity could not change 
its character on the infant attaining 21 ; (3) the 
title of J. to that one-eighth was not barred by 
Ileal Property Limitation Act, 1833 (c. 27), s. 12 ; 
(4) as to that moiety of the one-fourth to which S. 
became entitled in ])03SOSsion on his mother’s death, 
the same presumption did not arise ; (5) there be- 
ing no evidence that II. had entered into receijit of 
the rent as his agent, the title of S. to that one- 
eighth was barred by the stat. — He IloiiBS, Uobbs 
V. Wade (1887), 30 Ch. I). 553 ; 57 L. J. Ch. 184 ; 
58 L. T. 9 ; 30 W. II, 445. 

A rmotalOnis : Tinker v. liodwell (1H03), U T. L. It. 

057. Mentd. Oariier r, WltWivo (19U5), 53 \V. It. 588. 

1442. Effect of estoppel — ^Agent real owner allow- 
ing principal to expend money on estate.] — Where 
an agent had pennitted his principal to exjiend 
money on an estate which the agent afterwards 
claimed as his own, & to which the real rei)rcsenta- 
tivo established a legal title by ejectment : — Held : 
an injunction must be granted to restrain an act ion 
brought 1^ the agent’s representative for mesne 
profits. — CT awdor (Ix)Rd) v. Lewis (1835), 1 Y. A 
C. Ex. 427 ; 4 L. J. Ex. Eq. 59 ; 100 E. H. 174. 

Annotations : — Distd. Barnard r. Wnllis (1810), 2 lly. & 

Oaii, Can. 102. Mentd. llawaon v. Sumtiel (1841 ), Cr. & l*h. 

101 . 

1443 . Agent real tenant paying rent to 

principal.] — Where A. took a leas6 in writing in his 
own name of certain proinises & subsequently 
occuj>ied part only, & paid rent for so much as he 
occupied to B., as whose agent he in fact took the 
lease: — Held: (1)B. might distrain for the part 
so occupied ; (2) A. was precluded in replevin 
from disputing his titio. — ('i.arke r. Wat£:rton 
(1838), 2 Mood. & II. 87. 


1444. Solicitor paying off client’s mortgage — 

Possession of mortgaged property. >-;-A solr. who 
pays off a mtge. debt due from his client must be 
taken to act as the agent of the client & not on his 
own behalf ; & if he receives the rent of the miged . 
property Stat. Limitations will not run against the 
client. — Ward v. Carttar (1865), L. R. 1 Eq. 29 ; 
35 Beav. 171 : 65 E. R. 860. 

Annotation: — Betd. Rochefoucauld v, Boustead, [18971 1 
CU. 196, C. A. 

1445 . Principal gets benefit of agent’s 

possession.] — Where a person receives rent claim- 
ing to receive it on behalf of the tiue owner, who 
can &: does ratify the agency undertaken on his 
behalf, though without his antecedent authority, 
the case is the same as if the owner had himself 
received the rent (Lord Selborne). — Lyeld r. 
Kennedy, Kennedy v. Lyell, No. 1516, post 

For full antiB., see S. C. No. 1510, post. 

1446. Although agent real owner.] — 

Possession of an agent is possession of the prin- 
cipal ; & the principal may acquire a possessory 
title to real estate by receiving rents for 20 years 
through an agent, although that agent is the person 
really entitled to the estate. — Wieliam.s v. Pott 
(1871), L. 11. 12 Eq. 140 ; 40 L. .]. Ch. 775. 

Annotation: — ReW. Mltc)ioll v. Mo.slcy, [1914] 1 Ch. 138, 
C. A. 

F, Agents Right to niter plead. 

Sec Interpleader. 


Sub-sect. 5. — Principal’s Right to Interest. 

1447. Agent failing to ship goods.]— An agent ci - 
trusted to njceive sugai*s in the West Indies, which 
were du(^ on bond carrying £10 per cent., the com- 
mon interest of the country, & to send them to 
England, rcuieivod the sugars, but did not send 
them, & died : — Held : his exor. should pay £10 
per cent, interest. — Ellis v. Loy"D (1701), 1 Eq. 
Ca.s. Abr. 289 ; 21 E. 11. 1052. 

1448. Agent falling to invest.] — An agent of an 
administrator keeping money of the intestate’s in 
his hands, which he had proposed to his principal 
to lay out in the funds, was ordered to pay interest . 
— Browne v. Southottse (1790), 3 Bro. C. C. 107 ; 
29 E. R. 437. 

Annotations: — CODSd. R( cko r. Hurt (1805), 11 Ves. 58. 
Apld.Harinifton r. Hoprpart (1 830), 1 B. & Ad. 677. RcId- 
Tehhs V. (Jnrprntcr (1816), 1 Madd. 290 : Blair v. Bromley 
(1847), 2 Ph. 351 ; Moore v. Knigrlit (1890), 03 L. T. 831. 

1449. Agent applying money to his own use. ]- 

Where money is remitted to an agent, if he applies 
that money to his own use, ho is liable to pa 3 ’^ the 
interest from the time he has so applied it. Aliicr, 
where he has so suffered it to lie dead in his hands. 
— Rogers v. Boehm (1798), 2 Esp. 702. 

Annotations : — Distd. Hariuurtou r. lloKport (1830), 1 B. & 
Ad. 577. Apld. Morirton r. Thompson (1 874), L. R. 9 Q. B. 
480. 

1450. Agent holding proceeds of prize.]- The 

Prize Ct. oi Appeals has jurisdiction to decree that 
one who was co-ageiit of the captors, in whose 


PART Vlll. SECrr. 2, SUB-SECT. 6. 

1448 i. Agent fniiina to invest,] — \ 
party ivo.'iviiu? money as attoruoy Ib 
bound to lay it out at inUTosl within 
six monthH, Sc Ih liable in 5 per cent. 
iiit<»nwt on all money not so laid out. — 
Brown’s Tucstkk.s v. Brown (1830), 
4 VV. & S. 28. —SCOT. 

1448 ii. Oraiuitous agent .] — 

Hot.mUwS t*. Thompson, 38 U. C. H. 292. — 
CAN. 

a. Agent /ailing to pag creditor .] — 


, Dubuo V. Bolduc (1885), 14 U. L. 359 ; 
y. B. 1885.— CAN, 

t. Agent failing to pag over money 
coUeefed .] — Tlio mandator has a direct 
, action against his mandatory for 
moneys ooUooted 8c not paid over, & 
that without resorting to the action 
; maudati. And for such moneys the 
, inandator will be entitled to claim both 
; principal 8c Interest from his manda- 
; tory. — Josspii 8c Phtllips (1875), 19 
L. O. J. 1G2, Q. B.— CAN. 


u. Agent investing funds negligcnth/.] 
— Barker r. McAra Brothers n 
Waixace (1913), 2.3 W. L. R. 1443 ; 
10 D. L, R. 37.— CAN. 

1449 I. Agent applying money to hi'^ 
own use .] — An agent -who had received 
money for his principal, & had used it 
lor many years in his own business, 
instead of remitting it to his principal, 
was charged with 6 i)er cent. Interest & 
annual rests. — L andman r. Crooks 
(1854), 4 Gr. 353,-~CAN. 
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hands the proceeds of the prize after condemnation 
A sale were placed, should, after a decree of resti- 
tution with interest pronounced against the 
captors, pay interest on such proceeds while in his 
hands to claimant. — WiLniB r. Appeals in Prize 
Causes Combs. (1804), 5 East, 22 ; 102 E, R. 977. 

Annotations : — Distd. Harlngton v. Hoffjyftrt (1830), 1 IJ. & 
Ad. 577. Reid. The Briff Louis (1 804), 5 Oli. Rob. 147. 

1451 . Agent acting fraudulently.] — A steward was 
decreed to pay interest & costs in case of fraud & 
wilful concealment. — H ardwicke v. Vernon, 
No. 1502, post. 

Annotations : — Apld. Pearsc v. Green (1819), 1 Jac. & W. 
135 : lie Whitehead, Kx 2>. Burnaiid (I860), 2 L. T. 770. 
Distd. Turner u. Burkinshaw (1807), 2 C-h, App. 488. Refd. 
Teed V. Becre (1859), 28 L. J. Ch. 782 ; Sprlnffott v. 
Dashwood (I860), 2 GilT. 521 ; Makepeace r. Rogers 
(1865), 5 New Rep. 399 ; Rishton v. Grissell (1870), L. R. 
10 Eq. 393 ; Harsant v. Blaine Macdonald (1887), 56 L. J. 
Q. B. 511,0. A. 

For full tinns., see S. O. No. 1502, qiost. 

1452. Agent not liable for Interest on occasional 
balances.] — Semhlc : a public servant to whom 
money is from time to time imprestc^d is not 
chargeable with interest on occasional balances 
in his hands, certainly not when the amount is 
trifling, the occasions unavoidable Sc time of hold- 
ing such balance short. — ^A.-(r. v. Ltndegren, No. 
1304, ante. 

1453. Agent not keeping his accounts ready.] — 

Tiie first duty of an agent is to be constantly ready 
with his accounts, & neglect in this is a ground for 
charging him with interest. 

The owners of a privateer, acting for themselves 
Sc crew, in sale of prizes, having neglected to 
render accounts & delayed distribution of the pro- 
ceeds, wore charged with interest on the balances 
& costs. — Pearse V. Green (1819), 1 Jac. Sc W. 
135 ; 37 E. R. 327. 

Annotations : — Apld. Springott v. Dashwood (1860), 2 Glff. 
521. Polld. Fry t*. Fry (1864), 10 Jur. N. S. 983 ; Blogg v. 
Johnson (1867), 2 Ch. App. 225. Expld. Turner v. Burkin- 
Shaw (1867), 2 Oh. App. 488. If is tho Urst dul y of uu 
ugciit, as Sir Thomas Plumcr said in Pearsa v. Orem, to 
bo c-onstantly ready with his aecoimtH ; this must moan 
that llinagout must ho ready t^i riMidor his actsonntK 
whon tlioy are demanded ; if no demand is made upon 
him it is the simplo case of an agent retaining money 
wliloh he ought to pay over but wliloh ho has not boon 
iN'qiiirod to pay; & there is no case of whioli 1 am awaro 
wiK're under such eireumstances, without anything more, 
the agorit has been made to pay intert'st (Lokd (Hiklms- 
<).), RiBhUm v. Grissoli (1870), L. R. 10 Eq. 393. 
Apprvd. Jfarsant v. Bialnc Macdonald (1887), 56 L. J. 

A. Reid. lie Whitehead, /^.c p. Buruand 
(1860). 2 L. T. 770. 

1454. Agent receiving deposit on sale -Where 
agent is auctioneer.] — An auctionoor mIio is «*in- 
ployed to sell an e.state, Sc who receives a deposit 
from tlie purchaser, is a mere stakeholder, liable 
^ be called upon to pay the money at any time ; 
« although he place the money in the funds Sc make 
interest of it, he is not liable to pay such interest to 
the vendor when the purchase is completed, 
though vendor (without the concurrence of vendee) 
gave him notice to invest the, irionev in Govt, 
securities.— TT arington v. Hoggaut (1830), 1 B. & 
AiT. o77 : 9 B. J. O. S. K. B. 14 ; 109 E. R. 902. 
Annotation Apprvd. Edgrll v. Dny (1865), 3.5 L. J. G. P. 7. 

1455. Where agent not auctioneer.] — 

KnoELL r. Day, No. 1379, ante. 

nniiR., see S. C. No. 1379, auk. 


1456. Agent not liable when not in default.] — In 

1827, the administratrix of an intestate, who had 
carried on business at Calcutta, sent out letters of 
attorney to O. Sc Co. to collect assets in India. C. 
& Co. collected the assets & remitted the proceeds 
in 1829 to B. & Co,, their correspondents in London, 
with directions to pay same to the adininistralrix 
upon having a proper discharge. The letters of 
administration being insufiicient, B. Sc (^o. refused 
to pay over the money. On a bill filed by the next 
of kin against the administratrix & B. Co., 
an injunction was obtained restraining the adminis- 
tratrix from collecting the assets & B. Co. from 
paying over the fund. B. & Co. by their answer 
admitted possession of the fund, & offered to pay 
it upon being indemnified. No further stops were 
taken in the suit until 1841, when a bill of revivor 
Sc supplement was filed ; Sc under an order in the 
cause, the fund, minus expenses, was paid into 
ct. without prejudice to Uie question of interest. 
Slncb 1829 the fund had been lying at the bankers* 
of B. &; Co. mixed fip with other moneys of the 
firm: — Held: (1) B. & Co. were merely agents 
of C. & Co. ; (2) no demand having been made by a 
per.son competent to give a discharge, B. & Co. 
were not liable to pay intcuost on th(j fund in their 
hands ; (3) B. Sc Co. were in no default in not 1 hem- 
selves applying to pay the fund in ct., there being 
no personal represenf-ative properly constituted 
before the ct. — W olfe r. Fin dlw (1817), 0 Hare, 
66 ; 16 L. .r. Oh. 241 ; 8 L. T. O. S. 408 : 11 Jur. 
82 ; 67 E. U. 1085. 

Annoiatimis : — Dbtd. OrosKiey -r. City ot Gla»gow Life 
AHSce. Co. (1876), 4 Cli. D. 421. Wilh the grout cHt 
iK)><siblc dofonqico to W'igram, V.-(^, who dooiilod 
Wolfe r. Findlay. 1 Hiiould luivo dooldi-d tlio contrary 
on t lie very plaineHt. i»rlncli>li*rt of equity; tlio agent h 
were admit tedly trustecH of the money; f nhould never 
have allowt^i t lu‘m to keep tl»e mon<*y for t.en years ^ 
mix it wMli their own moneys (J kshki., M. h.). Apprvd. 
AVoliHicr V. Brliisli Empire liltitutil Life Asbcc. Co. (1880), 
15 Ch. D. 169, (’. A. 

1457. Interest payable though not claimed.] — To 

a bill againstan agent for an account payment of 
balance duo, deft, answered he had paid ov€»r more 
than he had received, Sc claimed a balance dut; to 
linn. The bill did not pray interest. Sc it being 
proved the balance was against liim : — Held : 

( 1 ) he must/ pay, in addition (o the balance due from 
him, the costs of suit ; (2 ) deft, was chargeable with 
interest at i*5 p(T cent, from the filing of the bill. — 
Fry V. Fry (1864), 10 Jur. N. S. 983. 

1458. Interest not chargeable until account 
settled.] — An agent bad entire management of his 
principal’s affairs for several years, during which he 
was never called upon to account ; errors were then 
discovered in some accounts furnished by him, & 
he paid a small sum adrnitttid to be duo, alleging 
that this was a final set tlement. Sc that only a small 
sum, if any tiling more, was due. On a bill being 
filed Sc accounts taken, a large sum was found due 
from him : — Held : in tlie circumstances, there hav- 
ing been no wilful withholding of accounts, or any 
fraudubmt falsification of them, hc‘ was not charge- 
able with int(^rest on the balances in his hands until 
the date of the certificate. — Turner %). Burkin- 
BHAW (1867), 2 Ch. App. 488 ; 17 L. T. 83 ; 16 
W. R. 7,5.3. 

1459. Compound interest, when chargeable.] — An 

agent, acting under a power of attorney, received 


14-61 i. Aoeni acting fraudulently.] —An 
agent retjiinlng IiIb priiici pal’s money, 
2 k 11 been required t 4 » T>ay, 

snould not ordinarily l>c requirtvl to pay 
inteix'st ; but if hlH conduct lias bt^eii 
fraudulent, he Hhould l>e cliargcd with 
Interest. — MoNomTR Doss r. Sitttl 
Peiwhad (1875), 23 W. R. 325.— IND. 

not keeping his accounts 
^aay .} — An agent refusing to account 
t balance is chargeable with 
merest r. Coster (1900), 


3 N. B. Eq. 329; 1 E. L. R. 544.- 

CAN. 

1467 i, JnicreM payable though not 
claini^- -Discharge of - I*rin- 

, oipals were aiJOiiHtomed not charge 
; their agent on atated accounts wilii 
; interest on balances In his hands, (hi 
; hia discharge: — Held: they could eri- 
; force payment of the balance tht*n due 
1 together with interest on it.. — B atsman 
f r. M;*Ei.lioott( 1844). 7 1. Eq. K. 4 71.— 
IR. 


1469 i. ComjHmmt interest, when charge- 
able .] — III an accounting between mi 
agent. & his employer, the ct. allowed 
tlic halancirs to \iO sl.nK'k annually, so 
as to cliargc compound intorest, & also 
the IntAjrest of a beriUiblo d<‘lit ro- 
tuliK'd in seeiirlty of ci'rfain oiillgaiions 
of warrandice to bo annually accumu- 
lated in Hamo way. — guKKNSBKUUY’s 
(I)UKK) Exons. V. Tait (1826), 5 S. 180. 
—SCOT. 
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Agency. 


Sect 2 . — PrincipaVs rights ctgainst agent : Suh-sects, 
5, 6 ^ 7, 4.] 

certain moneys for investment, which ho paid into 
his own account at his bank. The principal died in 
1859 ; his widow took out administration in 1867, 
In 1868 filed a bill for an account af^ainst the 
agent. There was no proof the agent had made 
any interest or profit by the money in his hands ; — 
Held: (1) compound interest was onlv allowed 
where the accounting party had used the money 
in business ; (2) mixing the money with the ordi- 
nary account ai a firm of solrs. at a bank was not 
such ernploynumt in business as would render a 
member of the firm liable to compound interest ; 
(3) the agent was chargeable with simple interest 
at the rate of 5 per cent. — JIurdick v. Garrick 
(1870), 5 Ch. App. 233 ; 39 L. J. Ch. 309 ; 18 W. B. 
387. 

Annotatimfi : — Apld. Gray v. llutcman (1 872), 21 W. R. 137. 
Distd. Boatwrif?ht. v. IJoatwrlirht (1873), 43 L. J. Cli. J2 ; 
WatHon t). Woodmiii (1875), L. 11. 20 Eq. 721. Exid. 
Banner r. Borridffo (1881), 18 Ch. D. 254. Apld. lie 
Exchan^iro Banking Co., Flitci*oft’H Case (1882), 21 Clh. 1). 
519, C. A, ; Jic Boll, Lake v. Boll (188fi), 34 Ch. 1). 462. 
Consd. Dooby v. WaPion (1888), 39 Ch. 1>. 178. Apprvd. 
Lyclln, Kennedy. Kennedy v. Lyell (1889), 14 App. Can. 
437. Distd. PhillipH V. llomfray (1 890), 44 Ch. I). 694. 
Apld. ltd Shar]>ei BennoU, MaHonlc & General Life 
Ahhoo. Co. 1 ). Sharpe, (18921 1 Ch. 154, A.*, Soar i\ 

AHhwell, 1 1 8931 2 Q. B. 390, C. A . COnsd. & Distd. Friend v. 
Yountf, (1 8971 2 Ch. 421. Folld. Nort h American Land & 
Timber Co. u. WatklnH, (19041 1 Ch. 242. Apprvd. lleid- 
Nowfonndluiiii ('o. r. A nprlo 'American TcleMrraph Co., 
(19121 A. C. 555, 1‘. Apld. Henry v. Hammond, 
119131 2 K. B.515. Refd. Touch<‘ v. Met. Tly. WiirchouHCH 
<!o. (1871), 40 L. J. (3i. 496 ; Gilroy v. Stephens (1882), 
51 L. ,1. (Jh. 834 ; Charlen r. Jones (1887), 35 W. It. 
645; Jte Alhop. Whittaker r. Baniford, (19141 1 1. 

A.; Noeton r. Ashluirton, (19141 A, C. 932, H. L. 
Mentd. Silkstone ic Ilaii^li Moor ( oul Co. r. Edey, 11900J 
1 Ch. 167. 

1460. Interest chargeable from date of refusal to 
pay over sum due.) \ person who has rocoived 
money as ag(*nt is hound not only to account for it, 
blit also to pay it ov<'r to his principal when re- 
quested, iV, in an action for money had & received, 
is charg<*aI)lo with iritx'rest on the amount- so 
received from the dal(* of refusal to pay it over. — 
IlARRANT V. Blaine, Macdonald A C-o. (1H87), 50 
L. J. Q. B. 51 1 ; 3 T. L, B. 689, C. A. 

Annotation Bunday r. lIurriM A: CVOHt; (1015), 85 
L. J. K. B. 1 15. 

1461. .J — T*llf. instructed defi ., his solr., to 

recover a sum of money for him. ITo did so, but 
did not j)ay it to pltf . Subsequently pltf . demanded 
payment of this sum: — Held: interest on this sum 
was payable by deft, as from the date of the de- 
mand only, & not from the dale when the money 
was received by deft. — Barclay v. Harris & 
Cross (1915), 85‘L. J. K. B. 115 ; 112 L. T. 1134 ; 
31 T. L. B. 218. 

1462. Where balances held by agent at prin- 
clpaBs request.] —Deft, had been steward to Lord 


S. He had, according to his duty, from time to 
time informed him what money was in his hands, 
& undertaken with iiim upon his wish that there 
should be always a large sum in his hands for which 
he should be responsible from time to time : — 
Held : in the circumstances deft, could not bo 
affected by a demand of interest of the money he 
had in his hands (Lord Thurlow, C.). — Salis- 
bury (Lord) v, Wilkinson (undated), cited 8 
Ves. 48; 32 E. B. 268. 


Sub-sect. 6. — Attachment op Defaulting 
Agent. 

See Contempt op Court, Attachment & 
Committal. 


Sub-sect. 7. — In respect of Contracts entered 
into by Aoknt on Principal’s Behalf. 

A. As regards Land, 

1463. Agent purchasing for himself — Specific 
performance refused.] — Di*fl. bought an estate for 
pltf., but there was no written agreement between 
them, nor was any part of the purchase-money paid 
by pltf. Deft, articled for the estate in his own 
name & refused to convey to pltf. A bill to compel 
a conveyance was dismissed with costs, there being 
no written evidence that the estate was purchased 
for pltf. &• pltf. not having paid any money, & there 
having been no fraud used by deft, to prevent an 
execution of the agreement. — Bartlett v. Pickers- 
GILL (1769), 1 Cox, Eq. Cas. 15 ; 1 Eden, 515 ; 
4 East, 577 n. ; 29 E. B. 1041. 

Annotations : — Distd. Hoard v. 1‘illey (1869), 4 Ch. App. 54 8. 
Consd. & Apprvd. Jujnos v. Sjnltb, 11891J 1 Ch. 384. Dbtd. 
llochofoiiciuild t\ BouKtoad, 11H97J 1 Ch.l96.C.A Bartlett 
V. Pickcrsgitl cannot be reprardcil as law at. tins present, 
day; 1 lie ease not only secins to be but is Inconsistent 
with all modern decisions on the sui>jcct (LiNm.KY, L.J.). 
Reid. Abraliamsr. Bunn (1768), 4 Burr. 2251. Mentd. R. v. 
Boston (1804). 4 East. 572 ; A.-G. v. Woodhoad (1815), 

2 Price, 3; Thurtcll v. Beaumont (1823), I Bing. 339 ; 
R. V. Dunflton (1824), Ry. & M. 109 ; Maclean v. Maclean 
(1829), 2 Hair. Eco. 601 ; Kenrick r. Kenrick (1831), 4 
Hag. Eco. 114 ; Blakemore v, Glamorganshire Canal Co. 
(1835), 2 Cr. M. & R. 133; Stoate v. Stoato (I860), 30 
L. J. P. M. & A. 102. 

1464. Agent held trustee for principal.] — If 

an agent employed to purchase an estate becomes 
the purchaser for himself, he is to be considered as a 
trustee for his principal. — L ees v. Nuttall (1835), 
2 My. & K. 810 ; 39 E. B. 1157. 

Annotation .‘—Reid. Chattock v. Muller (1878), 8 Ch. D, 177. 


PART Vlll. SECT. 2, SUB-SECT. 7. - A. 

14>64 1 . Aijrnt imrchasino for himself --^ 
Agent held trustee for jtrincipal.] — W. & 
IL, iN'ing in fact agents for undlselosccl 
principals, agreed with U. to join 
equally in the purohaso of laud & paid to 
R. ISI.024, being one-lift h of the pur- 
ohase-inoney. Tills mis wliolly the 
money of their principals, but It. had 
no notice that W. IL wer<‘ agent. 
only. It. with the money snlisoribed 
by W. & II. ^ otliers selected land at 
GIpps Land signeil u memorandum 
in writing dat<*d May 13, ISll, that he 
would, when the Otnvn grant issued, 
stand seised of that Ituid in trust tor 
W. & H. & the other eo-contributoi's. 
R. oblainetl the C’riiATO grant for the 
land & dealt with it os his own. The 
representatives of some of the undis- 
closed ppineipals of \V. & H. on behalf 
of themselves & otlier undisclosed 


prinelpals sued R. in equity to t^stablish 
a trust against one-Ufth of the land : — 
IJeUl: (1) U. held one-llfth of the land 
on an express trust within Stat. 
Limitations for W. & H. or their 
principals ; (2) pltfs. suing suillciently 

utilmied the Investment on behalf of 
all the undisclosed prinelpuls.—llUNTKR 
r. lltrn.KiKiK (1869), 6 W. W. &; a’B. 
331. -AUS. 

1464 ii. .1 — W. was manogi'r 

of a squatting station on wliich lands 
weri' opened for selection under Land 
Act, 1862. W. selected large positions, 
the pure, base -money & rents for wlUoh j 
wore in the first place paid out of tlie 
estate of the principal, but were sub- 
sequently remid to that estate by W. 
by means 01 money borrowed by him 
from a liank on the security of the 
Crowii grants of the loud selected : — 
Held : W. should be deemed to have 


juirehased as a trustee for the personal 
estate of the principal. — L kmpriebe v. 
Wake (1871), 2 V. R. 1.— AUS. 

1464 Hi. .1 — An agent for the 

purchase of property purchased in his 
own name & with his own money: — 
IJetd : the agent was trustee for hi» 
principal. — A rchibald v. Goldstein 
(1884), 1 M. K. 45, 146.— CAN. 

1464 iv. .] — ^^’hepe an em- 

ployee, standing in a fiduciary relation 
to his tibsent principal, purchases land 
uith the principal's money for his 
principal, but takes the deed In Ids own 
name, xnilting it vith the title deeds of 
his principal after registry, & that land 
is so Intimately connected with other 
land of his principal that Its independent 
ownership would be prejudicial to the 
omiership of Ids principal, ho cannot 
retain such land for hla own benefit. 
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1 465. . ] — ^A. *8 interest in leasehold lands 

having been set up for public sale, under writs of 
/a. , C., hisattorney, being the real pltf. in one of the 
writs, but not pressing the sale, attended, & having 
made the largest bidding, he was declared pur- 
chaser, & paid the purchase-money, which was not 
more than sufTlcicnt to satisfy the writs prior to his 
own, & the expenses. A. claimed the benefit of the 
purchase, alleging that C. bid as his agent, & pur- 
chased in trust for him, which C. denied, but offered 
to give up the purchase if A. would jiay him the 
purchase-money & other demands he had on him. 
A. was not then able to raise the money, but after 
10 years, during which C. dealt with the lands as 
his own, he filed his bill, charging that O. bid for & 
purchased the lands as his agent in trust for him ; 
that C. said so at & after the sale in conversation 
with friends of A., & they on that understanding 
did not bid ; all which C. positively denied in his 
answer: — Held: (1) the material question being 
whether C. w^as acting on belialf of A. in bidding for 
it purchasing his property, C. might take an issue to 
try that question, but if ho declined, he should be 
declared a trustee for A . ; (2 ) A.’s equity against O. , 
if C. was acting on his behalf, was not affected by 
the lapse of 1 0 years, there being no acquiescence by^ 
A . , & C. being aware of his rights ; ( 3 ) if an attorney 
was not acting as attorney for his client on a parti- 
cular occasion, ho might throw ofi‘ thai character 
A exercise his independent rights. — Austin ik 
('iiamhers (1837-8), 6 Cl. Fin. 1 ; 7 E. R. 508. 

For full anui^., aee Solumtous. 

1466. .] — The tnistees of a marriage 

settlement being empowered by it to invest the 


trust funds in freeholds or copyholds of inheritance 
with consent of the husband & wdfe, authorised 
the husband to purchase a certain estate, as an 
investment of part of the trust funds ; afterwards 
they sold out a sufficient part of those funds to 
pay for the estate, & the husband received the 
proceeds. The estate was copyhold for lives, & 
th(^urchase was made without the wife’s consent ; 
— Held : as between the husband & trustees, he 
must be considered to have purchased the estate 
for them. — Trench r. Harrison (1849), 17 Sim. 
Ill ; OOE. R. 1070. 

For full anns • ace Equity. 

1467. .]— Pltf. &.dcft., being both de- 

sirous of purchasing the same estate, agreed that 
deft, should purchase the whole estate &; cede to 
pltf. certain specified fields. Deft, purchased the 
estate, throughout the negotiations treating the 
matter as a joint affair. Subsequently ho wrote to 
pltf. that ho intended to keep the whole estate, 
alleging that in their agreement ho had reserved 
the right to deal with the property as he liked in 
case ho purchased the whole. In an action for 
specific performance : — Held : deft, had purchased 
partly as agent of pltf., there would be a reference 
to ascertain what portion pltf. was entitled to.— ~ 
CiiATTOCK V, Muller (1878), 8 Oh. D. 177. 

1468. .J l^ropcrty in Gennany, belong- 

ing to a limit(‘d co., was vesttMl in certain persons 
as trustees for securing payni(‘nt of debentures. 
The trustees, professing to act under a powc^r of sale 
in tile trusi- instmmenl , caused certain proceedings 
to be instituted in a (lernian ct. : the rt‘sult was 
the trust prop(?rty was sold at an umlervalue by 


liul takes h mere lejral title wliieh lie when the wife nf K., A’ 1).. an tnxent of 
<*annot convey to another. Any uttemnt K., entered on the laud & refused to 
on Ids part, so to e-onvey is a dereliction deliver up possession. Pltf. liavin^c 
or duty, & constructive notice to the brouf^ht an action of ejectment - 
Aendee is suflleient to prevent it from Held: the rule that an agent cannot 
oeeominp elT(*et.ivc. — L kwis Miu.ku k \ huy his priuclpaPs proxierty without 
v^’ i’owEii Co. (1915), 48 , the latter’s consent gave a remedy to 

Js, fe. It. 370.— CAN. , tli(» principal but was not available as a 


1464 y. ,] — agent em- 

l»loyed to purchtise land for Ids priii- 
npal purchased it for himself iu his 
in fraud of Ids prinoipul : — 
/tna : a c«»nstructive trust arose which 
j Stat. Frauds, s. 7, & 

1 therefon’, be estaldislied bv 

Iv .n agent 

i n ml ^ ^ conveyance of the land 

. ^ purehiwer with notice of 

1 7(hn i^ich'crsaill 

Viomnv ^^77 n., consd — 

l.-N Z 4 J. It. N. S. (J. A. 

V' 7 ^^Id trustee — 

fruaa.l— There is no 
i.rineinm agent towards his 

J l I- V 1dm in evading the 

r the law.— (lANGA Paksii 

IND (1900), 22 All. 434.— 

\ -777“ for Jury.] — 

havbii charging deft. >vith 

certain lands as pltf.’s 
have*'dtft'‘aL^‘” money. & praying to 
f r trustee of the land 

tried* h) be 

navrno^t ^ & os to the 

imml??/' / amount of purchase- 

iKion been made out of moneys 

, cging to pltf,, or havincr been 
*^hii iii account by deft. 
39o!-C>Si'^^ (1851), 2 Gr. 

“7 J^jeotvient of other 

/'t' oi/m/ purchaser.] — K., re* 
subject to a 
''ho took abortive sale 
lanH 2 IV^lJ^'^^horised pltf. to sell the 
mm the knowledge of K., 
land from C. Ck)., & 
possession of it. but siibsc- 
qutntly removed to another place, i 


defemu) to an action of ejectment 
brought' by such agent against other 
agents of the principal. — P al.mason 1’. 
Kjkhnkbtkd (1917). 3 W. W. R. 312 ; 
30 D. L. 11. 448.— CAN. 

1464 ix. Suit for poM,session .] — 

Whore the purchaser at. an execution 
sale is agent of thi» execution debtor &. 
buys the jiroperty as such, though lit^ 
atlvances thes jnirchaHe-mouey on Ihe 
understanding that he is to be r<*pai<l, 
a suit for luisHessicm of the pri>perty is 
maintainable by tlie lattiT against the 
former. Such trausactlon is not a mere 
bcnanii purchase, & is not a bar to sneh 
suit under s. 317 of the Civil Procedure 
(kale. — Sankunni Nayak v. Naua- 
VANAN Numhudui (1893), I, L. U. 17 
Mud. 282.— IND. 

1464 X. Necessity of sliowing ayeu t 

had sufficient funds of principal to pay 
price.] —To establish a jjrimd facie e.ase 
of oonstruedive purchase l>y an agt'nt 
out of the funds of the principal, it must 
be proved that at the time of tli<‘ imr- 
chase the agent hud in his hands funds 
of the principal sutlicient to makc^ the 
purchase. — Rookonisha v. Woolfut 
Aij, SuFDun Am V. WooLKirr Am 
(1805), 3 VV. R. 232.— IND. 

V. Ayent taking conveyance in own 
name -Principal not estopped by evidetwe 
in other oefioa.]— PI tfs. k their father 
had been in possession of lands about, 
tw’cnty or thirty years, the title, how- 
ever, licing all the wliilc in another 
person. Idtfs. employed one of defts., 
F., to oht/Uin a conveyance, wdilch lie 
took in his own name for the avowi'd 
imrpose. of defeating the claim of 1*., 
& in a suit by P. against pltfs. to estab- 
lish his right to the land one of them 
swore that the deed to deft, (the agent) 
was bond Adc & for his own benefll ; 


[ subs(Miu(*uf tt> the di.smisstd of (lui 
I l>ill in tiiat. suit pltfs. took a lease of 1 be 
priunises from F. : — Held : pltfs. w-ere 
not pm’luihMl from establishing the 
agency of F., &, afterwards sliowing 
(liemsi'lves enl.itlcd to tiie land as 
oiviuTs.— WA.BnumtN V. Fkuuih 0 861), 
14 Ur. 516; affd, 16 Gr. 70. -CAN. 

w. Ayenl obtaining land as securifif 
for advances Made with principal's 
fund.'* v'iUitntt authority.] - Dell, laid 
acted grat.uiUMisly as agent of pltf.. 
transniif ting t.o her the inf crest of 
charges tt> whi(5h she was <‘iitith‘(i. One 
charge w'Oh jiaid to deft.., which pltf. 
directed lilm t.o Invest on a specilled 
real seeiirlf y. He was unable so to do ; 
l»nt without her aut.liorit.y lent it to Ij., 
for whom ho was also agent , & who was 
Indeljtod to him on tJ»e security of a 
boml, with w'arrant. of attorney to enter 
judgment. He inclosed tlie lioiid it 
warrant to her in a lettiT, stating, con- 
trary t.o t.hc fact, that tlio money had 
b(M*ii applied to pay oil a charge on his 
estate; — Held: deft, was a trustee for 
pltf. as t.o MO mueh of his security as 
would be suflleient to i»ay her claim, 
& must execute a deed dticlurlng the 
trust.— () 'll KiitNK V . Gok.vw’all (1852), 

3 1. Oil. R. 130 : 5 Ir. Jur. 13.— IR. 

X. Person purporting to purchase as 
agent — AdniissihilUy of evidence.] — 
Where deft, in buying cAirtain land, for 
the purcluiHii of which pltf., Ids brother, 
had luM-'ii negotiating with an agent of 
the vendors, deceived the agent by 
spoken w'ords & by a course of conduct, 
& Induced him to iKdieve, contrary to 
the fact, that deft, w'os so buying with 
pltf.’s coiiourrenoe, Ik, whore idtf. 
within a reasonable time rutifled the 
contract of sale : — IteM : yiltf. entitled 
to a d<“claration that in the nurohase of 
the laml lictod as pltf. s agent. 

At the trial the agent’s manageu* was 
asked : “ If yt>u had known that deft, 
was negotiating for himself tliat day, it 
without the knowledge of hla brother, 
would you have negotiated with liim ? ” 
&, after objection, the qiiCHtion was 
allowed os admissible. — J ohnhok v. 
JouNtiON, (1916j 8. H. Q. 1.— AUS- 
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Agency. 


Sed, 2. — Principal’ 8 rights against agent : Sub-sect. 7, 
suh-seat, H, A, ] 

the officer of the ct., part of the property being 
purchased by a person who was agent of the co. 
& held a fiduciary position. The trustees took no 
steps to get in any of the purchase-moneys ; — 
Held: (1) the breach of trust thus committed 
justified the removal of the trustees from office ; 
(2) the purchase by the agent must be declared 
to be for the benefit of the trust for the debenture- 
holders.— K kid V, Hadley (1886), 2 T. L. K. 12. 

1 469. Lease — ^Agent held trustee for principal.] — 
The lease of three contiguous houses occupied by 
A., B., C. being about to expire, A. & B., for the 
purpose of continuing their tenancy & of securing a 
good ncigiibour in r»lace of C., who was quitting, 
agreed that one or other of them should apply for a 
new lease for their mutual benefit. B., having 

^ being granted a new lease, claimed to 
hold It for his own benefit :—Hcld : (1) B. was a 
trustee of the lease for A. ; (2) Stat. Frauds no 
dotonce.— Atkins r. Rowe (1728), Mos. 39 ; 26 
L. Iv. 257. 

1470. Specific performance granted.]— A de- 

cree was granted for specific performance of a lease 
to pltl^. according to the terms of an agreement 
entered into with two defts., it appearing that one 
deft., who resisted the decree & claimed the benefit 
of the agreement for himself, acted as pltfs.* agent 
m negotiating the least* from his co-deft., so that 
his own intention was immaterial, & the ct. being 
satisfied, u])on the evidence, that the real object 
« understanding of the contract ing ])arties was an 
agreement for a lease for the benefit of idtfs. 

«AT,M0N (1838), 4 My. & Cr. 134 ; 41 

it. 63. 


CurUir i- I'ulmor (lSJl-42), 8 Cl. & Mti. 

(ISll). 8 Jur. flSI : Dale 
llflwilhiu (IH40), ft Hurt*, .tOO j Ijutltlv's Trusfeo v 
.Mentd, Wull'worth v. Holt 
Mo^Joyr. Ahlori (1847), 1 l*li. 

790; CarliHfo v. S E, Uy. Co. (1850), 2 IT. & Tw. 366* 

Fuwoett V. Laurie (18«0), 1 Drew. & Pin. 192. ' 

1471. Agent appointed by parol- -Specific per- 
formance granted.]— In a bill filed bv a purchaser 
for specific performance of a contract it was alleged 
that the contract was made by one of defts. as 
agent for pltf., but that the agent claimed the 
benefit of tlie contract for himself. It appeared 
by the statements in the bill that the agent was 
appointed meredy by parol. Demurrers by defts., 
the agenf ^ vendor, wore overruled. — Heard v. 
1 ILLEY (1869), 4 Oh. App. 648 ; 38 L. J, Oh 718 • 
21 L. T. 68 ; 33 J. P. 028 ; 17 W. R. 750. ‘ 

yrtiuoffipOHN ; ' FolW. Cave r. Muokenzio (1877), 4(i L. J. Ch 
•>04. Consd. Jamos r. Smith, {1891 J i ch. 384. Refd. 


Chattook V. Muller (1878). 8 Ch.D.177 ; Rochefoucauld v 
Boustead, {1897] 1 Ch. 196, C. A. 

1472. .] — A contract for the purchase 

of land made by an agent in his own name vests 
the equitable estate in the principal, & may be 
established by him against the agent & persons 
claiming under him, although the agent be ap- 
pointed merely by parol. 

Pltfs. appointed l)y parol A. as their agent to 
purchase land on their behalf. A. entered into a 
contract for purchase of the land in his own name, 
& then assigned the benefit of the contract to B. 
for valuable consideration. In an action by pltfs. 
against A. & B. to establish the agency, the vendor 
not being a party : — Held : (1 ) the appointment of 
A. was an agency within Stat. Frauds, s. 4, & not a 
trust or confidence within s. 7, & was not required 
to be evidenced by writing ; (2) the plea of pur- 
chase for value without notice raised by B. was of 
no avail, inasmuch as the prior equitable title 
vested in pltfs. by force of the contract. — Cave v, 
Mackenzie (1877), 46 L. J. Ch. 564; 37 L. T. 
218. 

Annotations : — Refd. Chattook v. Muller (1878), 8 Ch. D, 177 ; 
Jamos V. Smith, [1891] 1 Ch. 384. 

1473. Specific performance ref used.] — ^Where 

an agent, appointed by parol to purchase, pur- 
chased in his own name with his own money & 
took a conveyance to himself & denied the agency ; 
— Held : Stat. Frauds, s. 7, was a good defence. — 
James v. Smith, [1891] 1 Ch. 384 >, 63 L. T. 624 ; 39 
W. R. 396 ; affd on another point, 65 L. T. 544, 
C. A. 

Annotation: — Refd. Rochefoucauld t*. Boustead, [1897] 1 
Ch.l9C.C. A. 

Secy further g Trusts & Trustees. 

B. Other Contracts* 

1474. Sale of goods— Goods sold on principal’s 
instructions.] — An iigeni selling goods, & disclosing 
the vendee’s name, is not liable for the price to his 
[)rinoipal unless acting under a del credere com- 
mission. — ^A hsoimj. Silvester (1823), 1 C. & P. 107. 

Agent acting under del credere com- 
mission.] — Sec J’art III., ante* 

1475. Price received by agent.] — Var- 

DEN V. Parker, No. 1402, ante, 

1476. Goods bought on principal’s instruc- 

tions.] — A., acting for B., a foreign principal, but in 
his own name, bought of C. in London a cargo of 
wheat on board a certain vessel represented to be 
on its way from Galatz, payment to be made in 
cash on delivery of the 8hii)T)ing documents. 
Having paid the price at the request of his prin- 


-A [jeiU ticUl trustee fir 
priuotpal .] — A., omployed {)y B., tufont 
land under Land A(?fc, 
18Ui (No. 145). Hch'otod land, & paid 
the tirat year *8 rent in advance with the 
inoney oi ()., the i*ec«'ipt for wdiich w’as 
lield by C. C. ilion took iioaseasion of 
the land, & had kept it over Hiuoo with- 
out oi)noHltion, & paid each year’a rent 
ns it fell due, taking the receipts in A.’s 
Tiaine. a leiisc of the land was issued 
:? ‘V* denied any uyrroornent witli 
i Sc refused to exeeute a transfer of 
the lotkso to a. was a 

tnistoo for (*.. 8: transfer by A. to C 
ehould l>e (ieem'd nitli costs. — 
TUlrioh r. McOiUTii (1877), 3 V. L. R. 
250. — AUS. 

1469 ii. Agent not held trustee ' 

for pnTin'po/.] -Pnnnent »jy an under- > 
tenant, C., to a head landlord, A., with i 
the assent of the intermediate landlord, I 
li., of the head rent reserved by the i 
lease made to B., does not of itself i 
make t*. such aj?ent to B. an to induce ! 
the ct.. to dt'cree a reversionary lease of ! 
the premises obtained by V. from A., a , 
trust for B., although such lease was i 


obtained by misrepresentation. — 
MAIINHK 1 .L r. O’Brikn (1835), 1 Jones, 
17(i. — IR. 

y. Mineral claim — Agent held trustee 
for vn’neipaL] — Where a person on 
lH*half of another records a mineral 
claim in his own name, the ct. will 
compel him to transfer the claim to his 
principal.— Fero v. Hall (1898). 6 
B. C. R. 421 ; 1 M. M. C. 238.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 7.— B. 

1476 i. Sale of goods — Goods bought on 
imncipal's behalf.]— Vlit. sued for a 
declaration that he was the owner of 
certain property, & that deft., \vho pnr- 
cha.se(i os agent, was merely a trustee 
for pltf. in same : — Held : the agtuicv 
having been proved to have at first 
existed, it was inoumb<nit upon the 
agent to show that tlie agency had been 
tietermiuod. — M arsh r. LLorn (1910), 
15 O. W. R. 721.— CAN. 

. 1476 ii. Goods bought on prin- 

rtpal's insfrudiofts.] — In a petition 
by R. & CV>. alleging that certain 
goods taken by the curator of L., an 


insolvent, were their property, which 
property was simply on storage with L. 
& deliverable on demand without 
charge : — Ilelti : L. was thO agent of 
U. & Co. to buy for them Avith their 
money at a fixed commission, & the* 
curator could not exendso anything m 
the nature of a “pauliana** recourse 
against the goods, even thov^h L. bought 
in his own name. lie Lemelin, Lemoine 
Sc VAUADI8 (1902), Q. R. 22 8. C. 87.— 
CAN. 

1476 iii. Age?it cannot claim to 

have bought as principal.] — Where a 
man stoin* in during an auction 
Sc assumes the character of a prin- 
cipal’s agent, & purchose-s goods, ho 
cannot afU'rwards be allowed, m equity, 
to turn round & claim to baye pur- 
chased, not for the principal, but tor 
himself. Sc to obtain a profit out of 
purchase. — Lokhek Narain 
CHOW milRY V. KAfXY PlTDDO BaNDO' 
rADHYA (1875), 23 W, R. 358; B- 
2 I. A. 154.— IND. 

a. Acquisition of timber — Agent held 
trustee for principal.] — l>eft., as general 
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Paet Vni.— K eiiATIons between]|[^Principal and Agent. 


cipal A. drew upon him for the amount, & the bill 
was duly paid. B. afterwards came to London, 
saw the contract, & ratified all that A. had done. 
It turned out that the cargo had been fraudulently 
deposed of by the wptain prior to the date of the 
contract of sale by C. to A. Held ; B. could not 
maintain an action against A. to recover back the 
money paid, as upon a failure of consideration ; 
but his only remedy, whether in his own name or in 
fhflt of A., was against 0., the seller. — R isboubg j 
V Bkuckneb (1858), 3 C. B. N. S. 812 ; 27 L. J. 
C. pV 90 ; 30 L. T. O. S. 258 ; 6 W. R. 215 ; 140 
JE R 962. 

jL 477 Agent guaranteeing ^purchasers’ 

acceptance -Bill not duly presented by princi- 
pal.] Pltfs., through their agent, sold goods to 

O. & P. & took their acceptance for the amount, 
half of which was guaranteed by deft., the agent. 
Before the bill became due C. & P. became 
insolvent, of which deft, was then informed, 
At also that pltfs. looked to him for the sum which 
he had guaranteed : — Held : in these circumstance.s 
it was unnecessary for pltfs. to present the bill 
when due or give deft, notice of the non-payment of 
it.— noLBBOW (Holborow) V , Wilkins (1822), 1 
B. & 0. 10 ; 2 Dow. & Ry. K. B. 59 ; 1 L. T. O. S. 
K. B. 11; 107 E. R. 5. 

Annotaliona Consd. Van Wart v. Woolley (1824), 3 B. & C. 

439. Befd. Hitchcock v. Huxnfrey (1343), 6 Scott, N. K. 

r>40. 


1478. Bills of exchange— Agent purchasing on 
principal’s Instructions & indorsing.] — A. in London 
acted as agent of B. iV Co. at Paris for a small 
commission upon their general business. B. & Co. 
requested A. to remit them a bill on Portugal, which 
A. did, & indorsed it. The bill was dishonoured by 
non-acceptance : — Held : (1) A. was bound by his 
unqualified indorsement ; (2) evidence to show 
that A. was acting, merely as B. & Co.’s agent was 
not admissible. — Ooupy v. Harden (1816), Holt, 
N. 1’. 342 ; 2 Marsh. 451 ; 7 Taunt. 159 ; 129 
E. R.64. 


Annotaiionft : — Consd. Castrique v. Butti^ieg (1855), 10 
Moo. P. C. C. 94. Mentd. Fry v. Hill (1817), 7 Taunt. 397. 


1479. .] — Where a solr., acting in get- 

ting in debts due to the estate of an intest/atc under 
the authority of & as local agent to the adminis- 
trator, another person being the immediate & 
general agent of the administrator, under whose 
directions the solr. acts, has received money in the 
course of his agency, which it is his duty according 
to his instructions to remit to the general agent ; 
if, in order to effect the object of remittance more 
conveniently, he procure a banker’s bill for that 
purpose, which is accidentally dratvn in his favour 
so that it becomes necessary he should indorse it, 
A: he does so, an Eq. Ct, will restrain an action 
commenced against him on such indorsement, 
whether brought by the indorsee (the principal 
agent) or by a banker with whom the bill has been 
deposited, for the purposes of being presented for 
acceptance A payment by the drawee, although the 
banker may have given credit for the amount, if 
the latter can be shown to have had any knowledge 
or information of the circumstances attending the 
transaction, & of the relative situation of the 
parties. — Kidson v. Dilworth & Welch (1818), 6 
Price, 564 ; 146 B. R. 695. 


AmuiUaion : — Conid. CJastrlquo v. Buttigicg (1855), 10 Moo. 
P. C. C. 94. 


1480. .] — Resp. acted as agent in 

Malta for applt. for the purpose of buying & re- 
mitting to applt. in England bills on England, on 
account of money received by resp. in Malta. In 
the course of his agency resp. purchased bills in 
Malta Sc indorsed them to applt., without any 
reservation in the indorsement as to his liability ; — 
Held : in the absence of special circumst^ances, 
showing that any liability was intended, by the 
general mercantile law, which must be taken to be 
in force in Malta, resp. was not liable to applt. 
upon the bills being dishonoured. — I ^astriquic v. 
Butitoieg (3855), 10 Moo. P. C. C. 94 ; 4 W. R. 
445; 14 E. B.427,P. C. 

AnnotatUm .-—Expld. & Difltd. Abrey v. Oux (18C9), L. B. 5 

C. 1*. 37. 

1481. Under commission del credere.] — 

A factor, under a commission del credere, sells goods 
& t akes accepted bills from the purchasers. Those 
bills ho indorses to a banker at the place of sale, & 
receives the banker’s bill, ])ayahle to (he factor’s 
order on a house in London. This last bill the 
factor indorses & transmits to his principal, who 
gets the same accepted. The acceptors & the 
drawer fail. The factor is answerable for the 
amount of the bill, being personally liable, under 
his commission del credere, to satisfy his principal 
for the ])rice of the goods sold. — M a(^kenzie & 
Lindsay v, Scott (1796), 0 Bro. Pari. Cas. 280 ; 2 
E. R. 1081. 


Sub-sect. 8. — Other Oases of Agents’ Breach 
OP Duty. 

A, Breach of Covenavi not to engage in similar 
Business, etc, 

1482. Injunction — Where no express negative 
covenant.] — An agreement entered into bv H. 
to act as manager to the W. Chemical Co. j'or a 
tei*m of years provided that ho should “ give 
the whole of his time to the co.’s business,” 
but contained no negative covenant by him. 
H. intimated to the co. his intention of form- 
ing & becoming director of a rival co. in the 
immediate neighbourhood, though still willing to 
act as manager of the original co., which now 
applied for an injunction to restrain II. from com- 
mitting any breach of his agreement to give the 
whole of his time to them : — Held : the contract 
being one for personal service, of which specific 
performance would not have been granted, Sc there 
being no express negative covenant by deft., no 
injunction could be granted. — ^Whitwood Chemi- 
cal Co. V , Hardman, [1891] 2 Oh. 416 ; 60 L. J. 
Ch. 428 ; 64 L. T. 716 ; 39 W. R. 433 ; 7 T. L. R. 
325, C. A. 

Annotations: — Consd. Star Newspaper v. 0*0)nnor & 
Weiton (1 803), 9 T. L. R. 626. FoUd. DavicB v. Foreman, 
[18941 3 Ch. 654 ; Mutual RcBCrve Fund Life Abrooh. v. 
Now York Life Idbcc. Co. (1896), 13 T. L. R. 32, 0. A. 
Distd. Ehrmann v, Bartholmew, [18081 1 Ch. 671 ; Metro- 
politan Kleotrio Supply Co. v, Ginder, [1901] 2 Ch. 799. 
Folld. Klrchnor & Co. v. Oniban, [1909] 1 Ch. 413. 
Beid. Ryan v. Mutual Tontine Westminster Chambers 
Assocn., 11893] 1 Ch. 116, O. A ; Silver v. GatU (1893), 
37 Sol. Jo. 776 ; Alexanders. Mansions Proprietary (1 900), 
16 T. L. R. 431 ; Chapman v. Westorby (1913), 58 Sol. Jo. 
50. 


manager of a co., engaged a timber 
cruiser to cruise 8c locate certain 
timber, which he did. On Ms way 
home from his work the cruiser dis- 
covered a quantity of timber, which he 
disclosed to deft., 8c entered into an 
arrangement with him for stoking & 
acquiring It, but declined to deal with 


deft, as representative of the oo. The 
expenses of the timber cruiser, of the 
advertising, 8c other preliminaries of the 
acquisition of the scoond lot of lioenoos, 
incinding a sum of $2,000 for fees to 
the Crown, were paid by the co., 8c were 
charged in the oo.’s books in a manner 
exactly similar to that adopted in 


respect of the first lot of liocnocs. When 
the second lot of licences was fotmd to 
be of a groat value, deft, attempted to 
treat these disbursements as loans to 
himself from the co. : — HeUl : deft, was 
a tnistee for the oo. — Krndall v. 
Webstkr (1909), 14 B. C. R. 390 ; 15 
B. C H. 268; 10 W. L. R. 442.— CAN. 



462 AoENCYts 


SecL 2 . — PrincipaVs rights against agent: Suh-secL 8, 
A, B. C, <Sc D.] 

1483. .] — By an n^rceincnt containing 

no express negative stipulations, deft, agreed to 
serve pltf . as manager for a term of years. In breach 
of the agreement deft, left pltf.’s service & engaged 
in a similar business : — Held: (1) the ct. had 
jurisdiction to grant an injunction; (2) in the 
circumstances an injunction cmght not to be 
granted. — Jackson v. Ahtley (1888), Cab. & El. 
181. 

1484. Negative covenant aflirmative In sub- 

stance.] — A stipulation by an agent that he will 
not give notice to leave his principal’s service 
within a sfxjcined pc^riod is, though negative in 
form, afTirmative in substance, & ought not to be 
^juforced by injunction. — Kirciiner & Co. v. 
Oruuan, LlJlObJ 1 (.’h. 418 ; 78 L. ,T. Ch. 117 ; 99 
L. T. 932; 53 Sol. Jo. 161. 

For full uiins,, nee Injunction. 

1485. No sufficient negative covenant ascer- 

tainabie.] —A., who had agreed with pltfs. “ to act 
e.xclusiviily for them as their supervisor,” agreed 
to enter anothiu' employment as manager. The 
ct. refus(ul an interlocut/ory injunction to restrain 
such employrmait on the ground there was no asccr- 
tainabh'. suflicicnt negative covenant. — Mutual 
Reserve Kund Life Assocn. ??. New York Life 
iNSURANOE Co. (189«), 75 L. T. 528 : 18 T. L.^R. 
82 ; 41 Sol. Jo. 47, C. A. 

Annotation: — Refd. Ohapinun r. WoKtorby (1013), 58 

rtol. Jo. 50. 

1486. Remedy where liquidated damages pro- 
vided for. j II assuranc(‘ co. appointed an agent , A 
by f.ho tei'ins of agreement belwiMm them it was pro- 
vided that in the (!V(Tit of th<^ agent c(‘asing to act 
for the co. he should not give information as to the 
co.’s connect ions, or int erfere directly or indirectly 
with tlieir husine.ss, or r<‘present any other co. doing 
iilinilar business, within a radius of 50 miles from 
the headquarters of his agency for one year from 
tlio date of his c<;asing to act, A. in case of breach he 
should pay t-lie co. ,C100 as ascertained liquidated 
damagi^s : — //cfd ; the co. could not, upon the 
agimt’s breach of agrc'enumt, (Jaini an injunction as 
well as the II 1 00 liquidated daniagi^s, but must elect 
between the two rinnedies.— (Jeneral Accident 
Assuran(^e (\mPN. V. Noel, fl9021 1 K. H. 377 ; 
71 L. J. K. B. 230 ; 80 L. T. 555 ; 50 W. R. 381 ; 
18 T. L. R. 104. 

Annotations : — Distd. Upton r. llcndorson (1912), lOG L. T. 

K39. Refd. 8tilos V. KooloHtoue (1903). 88 L. T. 294 ; 

MuHon V. Provident Clotlilng & Supply Co., 11913) A. C. 

724. 

1487. .]-"I)eft. had agreed to act as 

servant to pltf. & no other person for 7 years, with 
power to cither party to detonnine the agreement 
on payment of £500, subsequently engaged 
himself anothcT master without paying the 
£500. An injunction which had been granted on 
motion was, on apfieal, dissolved on deft, bringing 
into ct. £000.~ Thornton ??. Kendall (1803), 27 
J. P. 308 ; 11 W. R. 352, C. A, 

See, farther, Master & Servant. 

Covenant amounting to restraint of trade & 
unreasonable .] — Sec Trade & Tuade Unions. 


Where Agent describes himself as such U)ithoui 
Authority, 

1488. Use of term ''agent,’’ how far permissible.] 

— When articles of a particular kind have become 
generally known in commerce under the name of 
the original manufacturer, or patentee, any person 
has a right, after expiration of the patent, to manu- 
facture such articles & sell them under that name ; 
but he may not, by inscribing the name as a 
proper name on his shop-front, or otherwise, lead 
the public to belive he is selling as agent for the 
original manufacturer. Qu, : whether apart from 
circumstances showing a fraudulent intention, a 
person has a right to advertise himself as ” agent 
for the sale of ” a particular article without 
authority from any definite principal. — Wheeler 
& Wilson Manufacturing Co. v. Shakespear 
(1860), 39 L. J. Ch. 36. 

For full anna., seeTRAUEMAUKH, TRADKNAMKa& DhiHioNH. 

1489. Agent acting bond fide.] — Pltf., who 

had appointed defts. sole agents for the sale of his 
goods in the United Kingdom, alleged that he had 
determined their agency, but defts. asserted that 
their agency continued & issued notices & adver- 
tisements representing that they were his sole 
agents. Pltf. claimed an interim injunction to 
restrain defts. from circulating or publishing such 
notices or advertisements: — Held: in absence of 
malice or bad faith on the part of defts., the in- 
junction must be refused. — Hirschler v. Hertz 
4fe COLLINGWOOD (1895), 11 T. L. R. 466 ; 39 Sol. 
Jo. 623. 

1490. Reasonable probability of Injury to 

principal.] — An injunction will be grant’d to re- 
strain a person untruly representing another as his 
principal, when there is rc^asonable probability of 
injury arising to that other from the misrepresen- 
tation. 

Deft., by circulars, advertisements, & general 
conduct of his business as a dealer in cycles, was 
held by the cJ. to have intended the public to 
believe that tlui proprietors of a newspaper were 
either his principals or responsibly connected with 
him in the sale of his cycles. There was a reason- 
able probability of the proprietors of the newspaper 
being exposed to litigation, & perhaps madii 
responsible, if they had not taken steps to discon- 
nect themselves from deft. : — Held : the proprie- 
tors were entitled to an interim injunction to 
restrain deft, until the trial or further order from 
holding himself out in this manner. — ^Walter 
Ashton, [1902] 2 Ch. 282; 71 L. J. Ch. 839; 
87 L. T. 196; 51 W. R. 131; 18 T. L. R. 

445. 

Annotations : — Consd. Werlhoimor v. Stewart, CJoopor & Co. 

(1906), 23 11. P. C. 481. Refd. Clerk v. Motor Car Co. & 

Ford (1906), 49 Sol. Jo. 418. 

€• When Agent discloses confidential Information or 
seeks to prejudice PrincipaVs Business, 

1491. General rule.] — Good faith underlies the 
whole of an agent’s obligation to his principal ; ^ 
an agent has no right to employ as against his 
principal materials which he has obtained only for 
his prmcipal & in the course of his agency (Lind- 
LEY, L.J.). — Lamb v, Evans, [1893] 1 Ch. 218 ; 62 
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1486 i. — Itemedy where 

liquidated da nuige^ provided for. 1 — Under 
contract botwoou a London tailor & hia 
aKtent in Edinburgh the lat ter was not to 
carry on his trade in Kdinburffh for twelve 
juonths after the afjrnoy should cease, 
& covenanted punctually tn perform all 
iHmditions on his part, hindlngr himself 
in £200. to bo oonsidored as Uiiutdatcd 
xlamagcs, & not by way of penalty. 


The axtmt openly exercised his trade 
^vltllin the tw<jlve months : — //eW ; Inter- 
dict should bo granted, though it was 
lualstod damages only could be claimed. 
—Curtis v, Sandison (1831), 10 S. 72. 
-SCOT. 

b. No breach where aoreemerd to 
enter similar business not acted upon .] — 
Pltf. contracted with deft, to act as his 
agent 8c not to sell or canvass for any 
threshing machinee except those manu- 


factured by deft. lie then entered into 
an agency agreement with a rival 
manufacturer, but before acting for the 
latter, deft, refused to pay commission 
to him on a sale : — Held : \he agree- 
ment was no violation of the agree- 
ment with deft., & commission must 
be allowed. — G raham v. J, I. Cask 
Threshino Machine Co. (1909), 9 
M. R. 27. CAN. 
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L. J. Ch. 404 ; 68 L. T. 131 ; 41 W. R. 405 ; 9 
T. L. B. 87 ; 2 B. 189, C. A. 


Annotalions : — Difltd. Trego v. Hunt, [18951 1 Ch. 462, C. A. 
Louis " Bmtllie (1895). 11 T. L. II. 336 ; Robb v. 
Green, [18951 2 Q. R. 1 ; Walter v. Lane, [1900] A. C. 
539 : Aflalo v. LawTence & Bullcn, [1903] 1 Ch. 318, C. A. 
FoUi. Lawrence & Bullcn v. Allalo, [1904] A. O. 17 ; 
Measures r. Measures, [19101 1 Ch. 336 ; Morris f». 
^Axelbv. [19161 2 Ch. 57. C. A.; Alperton Rubber Co. 
V. Manning (1917). 86 L. J . Ch. ?77 Retd. Wort lungton 
Pumping Engine Co. v. Moore (1902), 19 T. L. R. 84 ; 
Ashburton v. Pape, (1913J 2 Ch. 469, C. A.: London 
Electric Supply Corpn. v. Westminster Electric Supply 
Corpn. (1913), 11 L. G. R. 1046, II. L. 


1492. Trade secret.] — Where the owner of 

a secret in trade employs persons under contract 
or duty, express or impiiea, those persons will be 
restrained from setting up against their employer 
a knowledge of the secret acquired whilst in his 
employment. — Morison xk Moat (1852), 21 L. J. 
Ch. 24*8 ; 10 Jur. 321. 


Annotatioxis & Distd. Reuter h Telewroph Co. r. 

llvron (1874), 43 L. J. (’h. 661. Consd. Tuck r. I»riester 
(1887). 19 C). B. 1). 629, C. A. Refd. Lamb v. Evans, 
11893] ICh. 218; Robb r. Groeu, 118951 2 (L B. 315, 
(J. A. ; Ashburton u. Pape, [1913] 2 Ch. 469, C. A. 

1493. Information acquired in confidence — 

Knowledge of patent.] — Though a rival manufac- 
turer is entitled to avail himself of any flaw in a 
patent, or of any distinction between his own in- 
vention & the patent in question, an agent of the 
patentee is in a different position. Information 
which ho has acquired ho has acquired in confi- 
dence ; there is a primd facie ijresumption that he 
is not competing fairly with the patentee. — 
Wheatstone v. Wilde (18(51), Griffin's Patent 
Cases (1887), 247. 

1494 , Materials collected in course of 


agency.]— Canvassers who had liecui employed by 
the proprietor of a trades’ directory under agree- 
ments which bound them to devote themselves in 
a particular district exclusively to the obtaining 
from traders advertisements to be inserted in the 
directory, & to supply blocks & materials necessary 
for producing such advertisements, proposed at 
expiration of their agreements to assist a rival 
publication in procuring similar advertisements : — 
Held : tliey were not entitled to use for the pur- 
poses of any other publication materials which, 
while in pltf.’s employment, they had obtained for 
the purpose of his publication. — Lamb v, Evans, 
No. 1401, ante. 


Annotutions: — Distd. Trocro r. Hunt, [18951 1 Ch. 462,0. A. 
Apld. Louis t?. SmoUio (1895), 11 T. L. K. 336 ; Robb v, 
Greeu. [1895J 2 Q. B. 1 ; Walter t>. Lane, [1900] A. C. 
539 ; Allalo v. La^vreiioc & Bullon, [1903] 1 CJh. 318, 0. A. ; 
Lawrence & Bullcn v. Allalo, [1904] A. C. 17 ; MeaHures 
V. Measures, [1910] 1 Ch. 336 ; Morris v. Saxelby, [19151 
2 t^h. 57, C. A. ; AJperton Rubber Co. r. Manning (1917), 
86 L. J. Ch. 377. Kefd. Worthington Pumping Engine 
Co. e. Moore (1902), 19 T. L. 11. 84 ; Ashburton v. Pape, 
(19131 2 Ch. 469, C. A. 

Fop full arms., see y. C. No. 1491, a//(e. 

1495. Making copies of documents not per- 

missible.] — No man who is in the employment of 
another is entitled to use or even take a copy, for 


his own private purposes, of any doemnent of his 
employer which comes to his hands or to which ho 
has access in the course of his employment. The 
director of a co. was ordered to deliver up lists oC 
customers of that co. or copies thereof which were 
in his possession or under his control. — Measures 
Brothers v. Measures, [1910] 1 Ch. 336 ; 79 L. J. 
Ch. 707 ; 102 L. T. 7 ; 2(5 T. L. R. 251 ; 54 Sol. 
Jo. 249 ; 18 Mans. 40 ; affd. on another point, 2 
Ch. 248, C. A. 

Annotation : — Reid. Alperlou Rubber Co. i\ Manning (1917)* 
SOL. J. Ch. 377. 


1496. Qualifications on- Applicable only 

when information is in fact confidential.] —Pltfs., 
a telegraph co. in London, made an arrangement 
with defts., being two individuals in Australia, for 
transmisHion of messages, in whicli certain words 
were used as short expressions of names & addresses 
of the principal customers ; tSc defts. were de- 
scribed as plt.fs.’ agents. The parties quarrelled, 
it one of defts. canu^ to England to carry on an 
independent telegraph business with liis partner 
in Australia, & sent circulars to pltfs.' customers, 
mentioning he had th(‘ir cyphers. On motion to 
restrain him from using the cyphers ; — Held : 

(1) there was nothing confidential in the cyphers ; 

(2) he was entitled to use them. — Reuter’s Tele- 
gram Co. V. Byron (1874), 43 L. J. Ch. (5(51. 


Annotations : — Distd. Merry went her v. Moore, [1S92J 
.518. Consd. Lamb i\ Evans, 11893] 1 Ch. 218 
Mentd. Hobb v. [1 895] 2 Q. B. 1. 


2 Ch. 
C. A. 


— Independent investigations.] — 

a confidential ag(»nt is, in absence of 


1497. 

Scmble : a coniicientiai ag(»nt is, in absence of 
agreement to t he (jontrary, at lib(‘rty to disclose a 
trade secret of his employers, after termination of 
his employment, if ho has acquired knowledge of 
the secret througli an independent investigation 
made by liimself. — Estcourt v. Estcourt Hop 
Essence Co., Ltd. (1875), 10 Ch. A])]). 27(5- 44 
L. J. Ch. 223 ; 32 L. T. 80, C. A. 


For fullaiins.,«cf;TuADEMATtKs, Tk,\ 1 )|-: NamkhA’ Dkskjx.s. 

See, farlhcry Master & Servant. 


D. Other Cases. 

1498. Slander of principal's buslness^-Letters 
addressed to agent on principal's business— Re- 
direction by post office.]— B. was employed to 
manage one of L.’s branch oflhjos for the sale of 
machines, jfc resided on the i)remis(»s. lie was 
dismissed by L., on leaving gave the postmaster 
directions to forward to liis private residence all 
letters addressed to him at L.’s branch office. Ho 
admitted that among the hsttei*s so forwarded to 
him were two which related to L.’s business, & he 
did not hand thorn t() L., but returned them to the 
senders. After his dismissal he went about among 
the custorrK^rs, making oral statements reflecting 
on the solvency of L., & advised some of them not 
to pay L. for machines which had been supplied 
through himself. L. brought an action to restrain 
B. from making statements to customers or any 
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14941. General rule — Materials collected 
in course of ageiwy.] — Pltf. was cinpbiyed 
as agent of deitK. on commiHsiou to 
procure, orders in a defined l.erritory. 
During his emplo3riuent pltf. pre- 
pared a mailing list of Cfistoiners & 
prospective customers in his o%vn 
terriUiry for use in carrsdng on defts.’ 
mislut^, also a card index of five 
hmidrcd or six hundred names of such 
customers, & ho kept a ledger containing 
purtiijulars of sales made for defts. 
During the last three months of hisem- 
pltf. made an agreement 
'nth another Arm, In the same lino of 
busin^ess as defts., to enter their service 
on the expiration of his then current 
<^ngagcment, Sc. planned to take with 


him to the other firm os much as 
possible of the biisiiieHS w^orked u]> by 
him for defts. Defts., on learning of 
this, dismissed pltf., entered Ids otfiee, 
& look away or destroyed the mailing 
list, card Index, & lodger above rcfi^rrtid 
to, & also a list pltf. had prepared of 
likely buyers oil over C’anada outside of 
pltf. H territory: — Held: (1) pltf. was 
entitled to ilamoges for the trespass 
committed by defts. In entering Ids 
oftloo, & for the destruction of the list of 
likely buyers ; (2) defts. were entitled 
to damages on their countorolalin 
against pltf. on acooimt of his conduct, 
OH above stated ; (3) the mailing list, 
card index, & ledger were the property 
of defts., & pltf. could not recover any- 
thing in respoot of them. Itobh v. 
Green, [1895] 2 Q, B. 315, & Land) v. 


hmns. [18931 1 Ch, 218, folld - 

Maktin V. Buown (1910), 19 M it 
680.— CAN. 

1496 i. QualificationB our- Notes 

m/uie by record'Searcher.] — a em- 
ployed to sourch records, made short- 
hand notes of (Jiitrios. of wldeh he 
supplied a transcript. In an action for 
delivery up of tlie shorthand notes or 
alternatively an Interdict against 1dm 
from communicating their eoutents to 
any otxo :--IUld: the shorthami notcH 
remained A. s property, & tiiere was no 
evidence of actual or apprehended 
invasion of legal rights to Justify 
granting the Interdict. Kx w. Horsfan 
7 B. Sc C. 528, distd.-CBAw/o ID (ffiL) 
5j,Daton(1910), 1 S.L. T. 423. O. 
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Agency. 


Sect, 2, — PrincipaVs rights against agent : Suh-seci, 8, 
J>. ; su b -sect, 9, A * JS,] 

other person or persons that L. was a-bout to stop 
payment, or was in difTlcnlties or insolvent, & 
from in any manner slandering L. or injuring his 
reputation or business, & from giving notice to the 
post office to forward to B.*8 residence letters ad- 
dressed to him at B/s office, & also asking that he 
might be ordered to withdraw the notice already 
given to the post office: — Held: (1) the ct. had 
jurisdiction to restrain a person from making slan- 
derous statements calculated to injure the business 
of another person ; (2) this jurisdiction extended to 
oral as well as written statements, though it re- 
quired to be exercised with great caution as regards 
oral statements ; (3) in the present case an injunc- 
tion ought to be granted ; (4) deft, had no right to 
give a notice to the post office the effect of which 
would be to hand over to him letters of which it was 

E robable that the greater part related only to L.*s 
usiness ; (5) the case was one in which a manda- 
tory injunction compelling deft, to withdraw his 
notice could properly be made, pltf. l>eing put 
under an undertaking only to open the letters at 
certain specified times, with liberty for deft, to be 
present at the opening. — L oog (Hermann) v. Bean 
(1884), 2(5 Ch. D. 30(5 ; 53 L. J. Ch. 1128 ; 51 L. T. 
442 ; 48 J.P. 708 ; 32 W. R. 994, 0. A. 

Annotations: — Distd. Liverpool Household Stores A8SOcn< 
V. Smith (1887), 37 Oh. D. 170, 0. A. Apld. Puddophatt v, 
Leith (191 5), 85 L. J . Ch. 185. Mentd. Mouson v. Tussauds, 
(18941 1 Q. li. 071. C. A. 

1499. Agent disabling himself from carrying out 
agency,]— Pltfs. entered into a contract with defts. , 
who carried on business in partnership, whereby 
the latter were appointed sole buying agents for 
pltfs. for a certain district in England, the intention 
being that the whole district should be represented 
by defts. for a period of 5 years. Pltfs. agreed that 
defts. should retain the agency so long as they met 
their engagements & kept strictly to the tenns of 
the engagement for 5 years, (fe in consideration 
defts. agreed to act as buying agents for the dis- 
trict on the terms stated in the agreement, & to 
accept delivery A pay for a minimum quantity of 
pltfs.’ products during each year of the term. Defts. 
had the option of renewing the agreement at its 
termination. During the 5 years defts. dissolved 
partnership & pltfs, sued for damages for breaches 
of the contract committed after the dissolution ; — 
Held : ( 1 ) tliero was no implied term in the con- 
tract that defts. would not dissolve partnership 
during the term & thus disable themselves from 
carrying out the contract; (2) defts. were not 
liable. — Bovine, Ltd. v. Dent & Wilkinson 
(1904), 21 T. L. R. 82. 

Annotation : — Reid. Lazarus v, CTairn Line of Steamships 
(1912), 100 L. T. 378. 

1500. Agent attempting wrongfully to sell prin- 
cipal's property,] — A bill stated that pltf. had 
appointed W. to reside in a house, & hold posses- 
sion of certain furniture therein, as his agent ; that 
in pltf. *8 absence deft. W., colluding with deft. R., 
had assigned some to R. as security for money 
advanced ; & that R. threatened & intended to sell 
same. Upon general demurrer : — Held : pltf. 
entitled to an injunction to restrain W,, as his 
agent, from parting with the goods, & embarrassing 
the title of the principal. — ^WoOD v , Rowclippe 


(Roeclifpe) (1847), 2 Ph. 382 ; 17 L. J. Ch. 83 • 
10 L. T. O. S. 281 ; 11 Jur. 915 ; 41 E. R. 990. ’ 




Annotations : — ^Distd. Goblnd Ohundor Scin v, 

15 Moo. P. C. C. 230 ; Baines v. Swainson (ISOSV- 
270. Apld. Colo V. North Wostem Bank (1874), L. R 9 
C. P. 470 ; Cole v. North Western Bank (1876), L. R. lO 
O. P. ^4. Retd. Lamb v, Attenborough (1862), 1 B. & S. 
831. Mentd. Carrington v. Pell (1849), 3 Do G. & Sm. 612 * 
Danicll o. Danioll (1849), 3 Do G. Sm. 337. 


1501. .] — M., manager of E.’s basiness, was 

allowed to send out bills to customers in his (M.’s) 
own name. M. afterwards locked E. out of the 
business premises, & E. several times had to break 
the lock to get in. M. made an assignment of the 
premises & stock-in-trade to P., & O. advertised 
them for sale. E. filed his bill against M. & P. to 
restrain his exclusion from, & the sale of, the pre- 
mises. Defts. demurred for want of equity. The 
demurrer was overruled with costs. — Eachus v* 
Moss (1866), 14 W. R. 327. 


Sub-sect. 9. — ^Application op the Statute op 

Limitations as Bar to Principal’s Rights. 

SeCi alsOf Limitation op Actions. 

A, In General. 

1502. Fraud of agent.] — Where an agent, such as 
a steward, is guilty of fraud, wilful concealment, 
etc., there is no limitation of time. — H ardwicke 
(Earl) v . Vernon (1808), 14 Vcs. 504 ; 33 E. R. 
614. 

Annotations : — Apld. Tccd v. Boere (1859), 28 L. J. Ch. 782 ; 

Jie Whitehead, Exp. Burnand (1860), 2 L. T. 776. Reid. 

Poarse v. Green (1819), 1 Jac. & W. 135. Mentd. Oddy v. 

Seeker (1854), 2 Sm. & G. 193; Springett v. Dashwood 

(1860), 2 Giff. 621 ; Makepeace v. Rogers (1865), 6 New 

Rep. 399 ; Turner v. Burkinshaw (1 867), 2 Ch. App. 48S : 

UlHhton V. GriHHell (JK70), L. R. 10 Ed. 39.3; Harsant r. 

Blaine, Macdonald (1887), 56 L. J. Q. B. 511, C.A. 

1503. Negligence.] — Stat. Limitations applies to 
an action against an agent for negligence. — ^W hite- 
head V. Howard, No. 1605, post. 

Annotation .•—Apld. He Triston (1850), 1 L. M. & P. 74. 

For full aims., sec S. C. No. 1505, post. 

1504. .] — Armstrong . Mn.BURN (1886), 51 

L. T. 723 ; 2 T. L. K. (515, C. A. 

1505. No antecedent debt.] — To a declaration 
alleging that deft, promised to invest pltf.’s money 
on good security & in breach invested it on bad 
security, deft, pleaded Stat. Limitations. At the 
trial pltf. proved that within 6 years deft, acknow- 
ledged the security to be bad & promised pltf. 
should be paid ; — Held : (1) there was no antece- 
dent debt to which the subsequent promise could 
apply, that being a promise to pay a debt with 
wmen deft, was not originally chargeable, whilst 
the declaration alleged an undertaking as to the 
validity of the security ; (2) deft, was not liable on 
account stated, as there was no existing antecedent 
debt between him & ijltf. ; (3) deft, was not liable 
for money had & received, as the money had been 
paid over to the grantor. — ^Whitehead v. Howard 
(1820), 2 Brod. & Bing. 372 ; 6 Moore, C. P. 105 ; 
129 E. R, 1010. 

Annotaiio/ns .•—Apld. Lcmerc r. Elliott (1 861 ), 6 H. & N. 656. 

Refd. tie Triston (1850), 1 L. M. & P. 74. 

1506. Agency continuous.] — The relations be- 
tween co-owners of a vessel engaged in foreign 
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1506 l. Affoncu continuous — Until ac- 
counts settled .] — In 1894 defts., as agents 
lor sale of pltf., sold goods ; In 1898 pltf. 
sued for the price, there being at that 
time on oix'n aooonnt bolwocn them : — 
Held: defts. liable to pltf. os agents 
until they bad accounted to him, & 
his claim aa to the goods was not 


barred. — F ink v. Buli>eo Dabs (1899), 
I. L. R. 26 C^ao. 715 ; 3 C. W. N, 524.— 

IND. 

1506 li. Until payment over .] — If 

an agent for the sole of goods receives the 
price, a demand made by the principal for 
the money is made ** doiliig the con- 
tinuance of the agency ** within Limita- 
tion Act (XV. of 1877), & an action for 


the price is brought within time, if 
within three yecurs from the demand.- 
Babu Ram v. Ram Dayai. (1890 K 
I. L. R. 12 All. 541.— IND. 

1506 lU. Form of decree. 1— Pltf- 

alleged a continued agency 6c sued for 
recovery of a spooiflo balance agaius^t 
deft. Deft, was employed as dewau, A 
denied any kind of luicoimtability, but 
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voyages & her managing owners are, in absence of 
any evidence to show that each voyage is a sepai'ate 
trading transaction, to be treated, in relation to 
profit loss on her voyages, as a continuous part- 
nership or agency, as the case may be. The rule 
as to partnership accounts applies, & the accounts 
may be gone into without any limit as to time, & 
8tat. Limitations does not apply so long as the 
partnership or agency is continuous. — T he Pon- 
ooL.\ (1895), 73 L. T. 512. 

1507. Agent receiving bribe.] — ;Metiu>politan 
Bank v. Heibon, No. 1021, post. 

For full aims., see S. C. No. 1C‘21, ijosf. 

B* Where Agency is fiduciary in Character^ 

1508. General rule.] — An agent, empowered to 
retain in his own hands his principal’s money for 
t he purpose of investment, is a trustee for his prin- 
cipal, cannot set up Stat. Limitations as a bar to 
a suit for an account. — Burdick v. Carrick, No. 
1 1.59, ante, 

Aunotot ious Gray r. Bateman (1872). 21 W. B. 137. 

Distd. Boatwriprht r. Boatwri^fht (1873). 43 h. J. Ch. 12. 
Consd. & Expld. Watson r. Woodman (1875), L. B. 20 
lOq. 721. Consd. Banner v. Berr[dy:e (1881 ), 1 8 Ch. I). 254 : 
Jie Exchan«:e BaukiiiK: Go., Flitoroft’s Case (1882), 21 
Ch. D. 51 y, C. A. Expld. Dooby v. WatHon (1888), 311 
(.31. D. 178. Apprvd. Lyell v. Kentiedy, Kennedy r. Lyell 
(188y). 14 AP1». Cmk. 437, H. L. ; l*hillip« v. llomfray 
(ISilOb M Ch. I). 01)4; Soar r. AHhwell, [18931 2 Q. B. 
390, C. A.; Friend r. Younp:, [1897] 2 (’ll. 421 ; Norfh 
American Land & Timber Co. v. Watkins, [1904} 1 (’h. 
212; Heid -Newfound land Co. r. Anglo-Auioricun Tele- 
prapb Co., [1912] A. C. 555, P. C. ; Henry v. Hammond 
(19131 2 K. B. 515; Pe Allsop, Whittaker t\ Bamford, 
11911] I (;h. 1, A. Reid, lie Bell, Laker. Bell (1880), 
31 Ch. D. 402 ; lie Sharpe, Ur Bennett, MnHonio ^General 
Lite AKt-ce. Co, r. Sharpe, [1892] 1 C’h. 154. (i. A. ; Silk- 
htone llui^rh Moor Coal (’o. r. Kdey, [1900] 1 ch. 107 ; 
Noctou r. Ashburton. 119141 A. (\ 932, II. L. 

For full anus., see S. O. No. 1459, aufr. 

1509. .] -All action by a principal against 

bis agent , whether brought in the Q. B. i)iv. or in the 
(’ll. I)iv., is one of those to which Stat. Limitations 


is applicable, unless the agent is something more 
than a mere a^ent to conduct business for his 
principal & remit to him goods or money received 
on his account. But the duties of an agent are 
often much wider ; he is often more than an agent, 
& in such case an action against him is not barred 
by Stat, Limitations (Lindley, L.J.). — Sharpe, 
Re Bennett, Masonic & General Life Assur- 
ance Co. V. Sharpe, [18921 ICh. 154; 61 L. J. Ch. 
103 ; 65 L. T. 806 ; 40 W. K. 241 ; 8 T. L. K. 194 ; 
30 Sol. Jo. 151, C. A. 

Annotaiians : — Consd. Soar r. ARhwell, [1893] 2 Q. B. 390, 
(^. A. Mentd. Look v, QueeuHluiid luvostment Sc Land 
Mortjraire (’o., [1896] 1 Ch. 397, C. A. ; lie National Bank 
of Wales, [1899] 2 Ch. 629, C. A. ; Brooks v. Muokleslou, 
[19093 2 Ch. 519. 

1510. Agent intrusted to lay out money.]— Slot . 
Limitations does not apply to a question of account 
arising between a principal liis agent who is 
intrusted to place out money for him. — SmTH v, 
PococKE (1851). 2 Drew. 197 ; 2 Kq. Rep. 368 ; 
23 L. 0. Ch. 515 ; J8 Jur. 178 ; 2 W. R. 285 ; 01 
E. If. (594. 

AuuoUtikms : — Distd. C’rawford r. (Yawford (1SG7), 16 W. B. 
411 ; Dooby r. WatHt»n (18SS), 39 Ch. 1). 178. Reid. 
British Matoal Investment Co. r. Cobbold (1875), L. B. 
19 Eq. 027. 

1511. Confidential clerk collecting fees.]— B.,con- 
fidiintial clerk of pltf., a barrister, having defraucied 
his employer of a considerable amount of fees ho 
had rec.eived on his behalf, absconded in 184(5, & 
was not heard of till afUu* his dt^ath. Ji. died intes- 
tate, A: his widow in 1854 institiiti'd ti suit for 
administration of liis estate, under which the com- 
mon decree was mad(‘. Pltf. put in his claim as a 
cr<‘dit4)r for the amount due to him, which was 
disallowed by tlu^ chief clerk, on the gi*ound that it 
was baiT(id by Stat. limitations. Pltf. afterwards 
filed a bill against the next of kin of B, to recover 
the amount of the f(50s of which ho had been de- 
frauded out of her distributive share of the assets 


it was b>uml tli €3 n-laliou jf agency 
• iK'twcen the parties. Tht* 

» vi(ieri(*-t‘ adiinced made it impossible 
to decide Iukv mnch of the principal’s 
money was umiccoiiiited for : — Held : 
(1) siKdv suit was essentially one for an 
.•ic(‘(inii1 , a linal decree ought not to 
t"‘ imulc, l)ut ail order that an aecouiit 
^l^ould bf taken ; (2) limitatiun ran 

fjetn tlic dalf oil wliicli the agency 
er ased. -JlnmoN \Tii Bov r. Kuihiin\ 
< OOMAU Iti Ksiii (18S({). L. B. 13 ]nd. 
App, 123 ; 1. L. B. 14 Cale. 147.— IND. 

c. Avknou’lrdgmc.ni by agent more, than 
yr^ir nftrr irrmiiiation of agency.] — 
NotwilliNtJuidiia? JJmilation A(;t, 1877, 
19, a htiit eaiiiiot be brought upon an 
-Hkno\\ledgiuent or account stall'd, 
M;rn«*d by a. jxn'son nho has be<*n an 
au^fiit to collect rents, if his signature 
nas not procured till mure tlian a year 
Jolcr till' determination of Ids agency. - 
{‘AHnrrriNATii Bov r, Tk.imov 
IlNM.HJi (1879), I. L. B. 5 Calc. 303.— 
IND. 


d. U'hfit slatntory proviffiofis appH- 
ruble.] suit by a principal against, 
ill- ai;<‘nt for an aceoimt is a suit for 
movabie ]>ropcrty received by the 
itgeiit on behalf of tlio principal & not 
aeoounti'd for, & is governed by 

I. nnilation Act (XV. of 1877), Hchod. U., 
•lit. 89.~ Slim ClUJNDKA B(*Y V. 
< IlAXDitA XaUAIN MUKIillJEE (1905), 

J. L. B. 32 Calc. 719.— IND. 

. •' Cross- suit for account.'] — 

principal against Ids 
account is govc*rned by 
Limitation Act, Sched. II., art. 89, & 
brought witldn throe 
’ ' termination of the agency ; 

barred. — A hohaii Ali 
T ! 5i.iiAN (1991), 

L, B. 24 All. 27.- IND. 

collecting movable pro- 
periy.] __ Limitation Act, Sched. II., 


J. — VOL. I, 


art. 89, applies to suits by a principal 
against an agent for jiiovabli' proper! y re- 
ei'ived l»y the latter & not. aeeoniiteii for, 
& time begins t.o run when the ue-comit 
is, during the eontinuance of th<' agency, 
dt'mandi'd 6c refused, or, when no sueli 
demand is made, wh<*n the agenc'y 
terminiili's, i . r ., wlien tln^ agent ccasi's 
to n'prcseiit the princ'.ipul, though Ids 
lialiility in respect of acts done liy him 
as agent may continne. — Vknkata* 
I'li vi.AM V . Nauaa'anan (1916), 1. L. B. 
39 Mud. 376.— IND. 

g. l^eriod over which accounts to be 
taken.] — VlUs. 6c ilefts, agreed lliat 
deft.s. Av<'rc to be side agents of pitfs.’ 
carriers in the Doiidnion, & defts. wen* 
to mHiinfaeture the I’lirriers at u stated 
I»ri<*.e. There wen* further provisions 
as to the biirdi'ii of exin'iises 6{. us to 
quarterly reporting accounting, 6c 
pitfs. wer<; to upptdnt an ainlit.or:- 
llrltl : the agreement diil not. eon- 
slituto a parLtiei'ship nor a llduciary 
agi'iicy HO as to iiriwent the o]>eration 
of Stat.. JAinilations, 6c accounts should 
l)(’ taken for six yeu.i*s only lieforo 
action. The Pongola (1895), 73 L. T. 
512, distil.; Knox v. (Jye (1871-2), 
L. B. 5 II. L. 650, consd. ; Noyrs v. 
Crawley (1878), 10 Ch. I). 31, refd.— 
Hamilton Biiaks MANUFAmuiUNo (Jo. 
V. Baku Cakii & Pac'kaoe Cauiueu (Jo. 
(1900), 38 S. C. B. 216,— CAN. 

PART VIII. SECT, 2,SUB-SECrr. 9.— B. 

h. Agent to settle claims.] — A ry. co., | 
at various times in 1851 & 1852, d<'- 
po.sitcd wltli (J., their 8olr.& conlldeutiul 
agent, snms of nioiifiy, with directions 
to apply them respectively in payment 
of each of several claim'^ for compensa- 
tion for lands taken by the co. A 
separate account was opened in C.’s 
books for each sum. showing the amount 
received by C. from the oo., & the amount ' 


j paid by him, on foot of oaeli claim. The 
I entire sum ri'CK'iveii by (’. w'us notin all 
j cases appliiul by liim as direct e<l, in 
.Ian.. 1855, his bookssliowed a baianciujf 
£128 Ss. bd. in favour of tlie co. on foot 
of balances unapplied. (’. died in IStJl 
infestat*', 6c his administral.or settled 
an ac(5ount Avlt.h t he e.o. wliereby a sum 
of £6,213 Ss. Of/, was admit ted to be duo 
to (’. This accfiuiit ineluded a judg- 
ment recovered against tiie co. by (J. in 
1850; but lliere was no cviflcnco that 
it inci (idl'd the sum of £128 8s. bd. A 
is'tit.lon for administration of tJ.’s pi'i* 
Honal t'htat.e having liecri tiled, the co, 
tiled a cliargi'on April 23, 1800, claiming 
tliis sum: — Held: (1) (J. was not a 
trustee of th(' sums depositi'd with him ; 

I (2) Stat. Limitalioiis was a bar to the 
I claim.— (’HAWK! )K I ) r. (Jhawyoud (1867), 
10 W. B. 411. ~ IR. 

I i. Agent investing money.] ~V. acted 
j as general agent for M., 6c furnished in r 
; witli luicounts of his reiseipts 6c disburse- 
i nnuits. W’liile so acting I\ investi'd 
! £1„500 on mtge. to 11. U])on Kecurity 
1 which iirovcd to be valueless. There 
j was no evidence that 1*. was authorised 
I t.o lend iijion this or on any special 
, security. Proceedings were takim & 

I expenses were incurred by M. in c'n- 
dcavouring to ri^alisc the si'curity 
wiiich proved to be fruitless. P. having 
died, M. claimed as crtMlitor the £1,500 
& arrt'OTH of intertwt. thereon, 8c t.lie 
costs of tlic proeKM^dJngH to realise the 
security : — Held : there w<iH a fiduciary 
relation lictwcon 1^. 8c M., which pre- 
eluded t-lio personal represeritativo of 
P. from relying on Stat. Llmltatious ua 
an answcjr to M.’s claim, & M. was 
entitled to have an account taken of tho 
dealings Isitween herself & 1*. as be- 
tw'ctni principal & agent. — Power v. 
Power, Muix’ahy’s Claim (1884), 13 
L. B. Ir. 281.— IR. 
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Sect. 2. — PrincipaVs rights agahist agent : Siih-scct. 9, 1 
B.; suh-seet. 10.] i 

of tho intestate ; — Held : (1) in consequonce of the ! 
confidential relation which existed between B. & ! 
pltf. the debt was not barr<^d by Stat. limitations ; ‘ 
(2) pltf. was not precluded from enforcing his claim ) 
in a suit instituted by him for that i>urpos<‘, by j 
reason of the certificate of the chief clerk disallow- ; 
ing the claim made under the former suit. ! 

The money was money of the? ernploycjr in the . 
hands of his confidential agent. There was ijosses- | 
si on by the agent ; there was no advcTso possession, : 

the bar arising from adverse possessirm could not i 
occur {per (hin.). — Tkkd v. Bekrk (1H59), 2H L. J. 
Ch. 782 ; 93 L. T. O. H. 2« ; 5 Jur. N. S. 381 ; 7 
W. II. 394. 

! Whitehead, Ex p, Jiuniuiid (1H(J0), 2 L. T. 

1612. Agents as quasbtrustees.J — A, B,, agents 
of a CO., consnir^vl to conceal the true state of its 
affairs, whereby A., one of them, was enabled, in 
1817, to buy shares of O. at a price much below 
their rtial value. The fraud was not discovered 
till IHfiO, Hf)on after which (J.'s rejn’esentativt; fihid 
one bill agaimst the repr<-sentatives of A. ^ H., 
praying a retransfer of the s]iar«'s, Sc payment of 
the intiimuKlhile divid<‘nds. It was not pretended 
that B. derivt'd any peciiniaiy bemdit from tlie stile 
to A.:— //cW: A. A. B. being nastees the 

lapse of time was not mab;rial. — W aijstiam v. 
Htainton (18(13), 1 J)e O. J. Sc Sm. (178; 3 New 
Hop. 5(1; 33 L. J. ()\u OS; 9 1., T. 357 ; 9 Jur. 
N. S, 1201 ; 12 \V. U. 03 ; 10 K. K. 208, L.J J. 

Anmttation Connii, l*cck v. Uurucy (I87:i), h. 11. C II. L. 
:i77. 

1618. Agent to collect Sc invest proceeds of sale.] 
—A,, resulent in America, by iHivver of allorney 
authorised B, Sc (-. in Bngland, B. fteing a solr., to 
got in Sc sell his property here? Sc rednvest (he i)ro- 
cecds, Sc generally deal witli it for his benefit. A. 
died iiit.<\staU* in 1869, whereupon B. Sc C. i)aid the? 
moneys tliey had then received under the power. Sc 
which had not- been i*einv<*st/od, into a bank to the 
account of B.’s firm. In 1 807 h'ttt^rH of administra- 
tion were taken out to A. by his widow, who filed a 
bill against tin? agtmts for an account : — Held : the 
agents w<to trustees for tludr principal. Sc could not 
set up Stat. Limitations against his personal 
representative. — Burdick v, (Uuiuck No. 1459, 
ante. 

A nvofatioiis c—ToWd. (iray r. lialexaan (1S72), 21 W, K. 
i:i7. Distd. UouUvrighL i\ Uoatwriglit (1873), 43 L. J. Ch. 
12. Consd. WatHOii V. Wootimau (1875), L, U. 20 Eq. 721 . 
Purdick V. Oanrick, 1 lliiiiK, (iciM-iulcd tui tia* spcolal 
iia(iir<'of the deed UTidiT whlcli moneys wen* t«j Im* rr- 
rrived Invi'stcd (Uai.l, V.-C.) ; lianiier r. llorrldge 
(1881), 18 (’h. 1), 254; He Exchange lluiiklug Co., 
Flltoroft’a Cuao (1882), 21 Ch. I). 619, C. A. Expld. 
Dooby V. Watson (1888), 39 Ch. 1). 178. Apprvd. Eycli 
r. Kennedy. Kcmicdv v. Lyell (1889), 14 Aop. CJuh. 
437.11. L. ; PhilUpHt?. llomfPay(1890), 44 Ch. D. 094 ; Soar 
V. Aflhwoll, 118931 2 Q. 1». 390, O. A. : Friend v. Young. 
11897 1 2 1/h. 421 ; North Ainorioan Laud & Timber Co, r. 
WatkliiH. 119041 1 Ch. 242; llold-Nowfoundland Co. r. 
AuKlo-Amcrioan 'rolegraph Co., [19121 A. C. 555, 1*. C. ; 
Henry v. iiummond, 119131 2 K. H. 515; Allsop. Whit- 
tivkor V. llamford.H9141 1 Ch. 1,0. A. Hurdick \ .Oarrick 
IsaKOod Illustration of the point: an am'nt may be sued 
by his prlmlpul for an aeeount & for payment of 


the balance & in some circurastauces a pica of Stat. 
Limitations would have been perfectly good; if, how- 
ever, the case was rested upon the ground of fiduciary 
relation, according t(» tin* old law, the Ct. of Ch. would 
not have allowed Stat. Tjimitations to be pleaded 
as a defence (Cozkxs-H.vuuy, M.R.). Beld. i2e Bell, Lake 
V. Bell (188(1), 34 Ch. D. 462 ; Re Sharpe, iic Bennett, 
Masonic Sc General Life Ahscc. Co. v. Sharpe, [18921 
1 Ch. 154,0. A.; Silk.stone Sc Huigli Moor Goal Co. t». 
Kdoy.tl900]l Ch.l67; Nocton t?. Ashburton. 11914] A. C, 
932. n. L. 

For full aims., eec S. C. No. 1 4 59, an!e. 

1514. Agent with full & unrestricted powers cf 
management.] — Deft. B. had acted for testa! or 
during the latter’s life, with full & unrestricfxjd 
powers of management ; the other deft., B.’s wife, 
was tcj.stator’s daughter Sc sole extrix. Ifitf., tes- 
tator’s widow, was entitled to a legacy of £1,500 
under her husband’s will, Sc also to D 

(ilTects, etc., of testator. Testator’s ’ 

Sc informal. Sc pltf. on Uiat ground filed her bill 
for administration of testator’s estate, praying the 
usual account. Defls., in answer to an interro- 
gat/ory of pltf., furnished an account of all dealings 
with test/ator’s f)roperty iiy) to the date of suit from 
a date 0 ytiars prior to his death, Sc claimed the 
benefit of Stat. Liiriitations as to the period ante- 
ecnlent to these (I years: — Held: deft, was a 
trustee. A: could nf)t avail himself of Stat. Idmita- 
lions.— Guay r. Bateman (1872) 21 W. K. 137. 

Annolalioii Rtid. Sour v. AhIiwcH, 11893] 2 Q. B. 390. 
C, A. 

1515. Agent receiving surplus of sale of mortgaged 
property.]— Jn isos after lie* death of mtgor.,who 
had died intxistate Sc without leaving next of kin, 
tin* mlged. propert y was sold by A., the nitgee., 
und(jr ]»owei' of sale contaiiujd in the mtge. deed. 
The balance of tbc i)roccods of sale after payment 
of the mtge. debt was rotairuxi by B., who had acted 
as solr. for both parties in effect ing the mtge., Sc for 
mtgee. in t he side of the mtgod. ])roperty. Th<i 
mtge. de<‘d (’onUiined the usual provision that the 
surplus, if any, arising from a sale of the mtged. 
property should be ])aid to mtgor. A. died in 
1877, leaving all liis property to his widow, who died 
in 1878, having appointed exors. of whom B. was 
one. B. afterwards died, Sc in an action to ad- 
miiiist/Cr his estate, a claim for the balance of the 
proceeds of sale ri‘t aim'd by him was raised by the 
surviving exor. of A.’s widow. B.’s exor. opjiosed 
the claim on the ground that it was barred by Stat. 
Limitations. Administration had not been taken 
out to mtgor. ’s estate : — Held : (I ) B. received the 
balance of the proceeds of sale in a fiduciary 
character Sc witli the knowledge from his position 
that A. was an express trustee of such balance for 
mtgor. Sc liable to a claim by the Grown ; (2) Stat. 
Limitations could not be up as. a bar to the 
claim.— Bell, Lake r. Bell (1889), 34 Ch. D. 
492; 59 L. J. Ch. 307; 55 L. T. 757; 35 W. 11. 
212 . 

-Apprvd. Soar r. A-<li\\vll, IIS93] 2 Q. B. 390, 


Annifafion :■ 
C. A. 


1516. Agent collecting rents.]— On the death of 
the owner of land intestate, deft., who had been the 
agent, continued to receive rents, stating to several 


1616 1. Agent coUwling r<ra/.‘» — Erin- 
cipat iwt Ihxrred bg btclus.] ~ Dvtl. n'* 
celvod rents of imnw^rty for tweuty-tlvr 
ytuira ivlthout oooountlni? to pltf. Tin* 
ttgroement by deft, to hold the property 
for pltf. Sc to aoooimt to him had not 
tormliiated ; — Held : lapse of time did 
not bar pltf. *8 right to an aooount. — 
Pick r. Edwards (1906), 2 E. L. K. 
232; 33 N. B Kq 410.— CAN. 

k. Gonwwfa.l—Tho i\'prt>«mtativo8 of 
a gomaHtn. who had for the lust four 
years of his Ufo taken the moneys of his 
employers lu advouoe for the puriaise 


<»f (he business, were sued for the 
balauee of uoeoiiut of such im>ueyh 
after giving ept'dit for the amount of 
the gomosta's annual salary: — Held : \ 
the oause of action aroiw^ at the date of 
tlio gomasta's death. Sc the suit, having ; 
lK*cn irt’ought witliin the |K‘riod of ! 
limitation from that date, was not t 
iMirn'd. — K aukrishna I’aul Chow- j 
DIIRY r. Jao\ttaha (IS68). 2 B. L. 11. ' 
A. C. 139 ; 11 W. U. 76.— IND. i j 

1. — An account having; 

l»een demanded tnnn a mooktear, he 
wrote a letter lu which he pro mist'd to ‘ 


render full aectmnls during the ensuing 
vacation. This Jic neglfretcd, fhougli 
he did not rofu.se, to do : — Held : limita- 
tion for a suit to oompi'l an adjustment 
of tmeount ran from the time when 
deft.’s promise to render accounts was 
bptikeu, Sc was governed by Act IX. of 
1871, Sched. IL, art. 90,— Houi 
NaRAIN OllOaK V. AnmNISTRATOK- 
Gkxkral of Bengal (1878), 3 C. L. U. 
446.— IND. 

See, now. lilmitation Act (XV. of 
1877), Sched. II., art. 89. 
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Pakt VIIL — Relations between Principal and Agent. 


persons he was acting on behalf of the heir, who- ; 
ever he might be. After expiration of 12 years ’ 
from the owner’s death, pltf., a purchaser from the ' 
heir, brought an action against deft, to recover : 
the land & for an account of rents ic iirofits:— • 
Held: (1) deft, having assumed a fiduciary; 
character received rents in that capacity, Stat. ' 
Limitations did not run in his fa vour as against the ! 
true owner ; (2) pltf. was entitled to ratify his acts ; 
as agent, to recover tiie land A all accuiiiulations ; 
of rent. — L vp:ll r. Kp^xnt^dy. Kjjnnkdy r. Lykij. ■ 
(1889), Id App. Cas. i:i7 ; 59 L. J. Q. B. 208 ; 02 
L. T. 77 ; 38 W. 11. 353, H. L. 

Aimotations : — Distd. Trovcir r. Tliitcliiiis (ISyTK 7G L. T. 
183; Henry r. llamiUJntl, 111)13! 2 K. 11. 515. Mentd. ■ 
Kei^fhloy. Maxted r. Dnrant, (imnj A. C. 210. 11. L. ; 
lleid-Nowfoiindlaiui Co. r. Aierlo-Ajuorieau TeleirrapU i 
Co., 11912] A. C, 555, P. C. | 

1517. Agent entitled to rely on Trustee Act, 1888 I 

(C. 59).] — An agent in a fiduciary ]>osilion, being a | 
trustee as to moneys of the princdpal coming to his 
hands within s. 1 ^3) of the above Act, is entitled, I 
under s. 8 of the Act, in absence of fraud or fraudu- ' 
lent concealment, to take advant age* of Stat . lami- j 
tation.s in iirooeedings against him for misiifiplica- | 
tion of the money , — Jtc 1j.\nds Aixotment (k),, i 
f 189t] 1 Ch. dlO ; 03 L. .1. Ch. 291 ; 70 L. T. 280 ; ! 
d2 W. n. 404 ; 10 T. L. ll. 231 ; 38 Sol. Jo. 235; 1 
1 Mans. 107 ; 1 K. 115, C. A. | 

Annotation : — Folld. Whltwani r. Walkin (1S98), 78 L. T.l 88. ! 
Mentd. Mura r. lirowia*. 118951 2C:ii. G'J ; i^c Severn X VVve, | 
is: Severn Rrid^'o Hy. Co., [1890] 1 Ch. 559 ; iie Nation a! 
Hank of Wales, (1899)2 Ch. 629: lN‘reival r. Wrlprhl, 
(19021 2 Ch. 421 ; Luea« r. Pilzgerald (1903), 20 T. L. IC 
1C : Yonnjjf r. Naval. Military & Civil Service (^eop. Soe. 
of South Afriea, (1905] 1 K. H. CS7 : lie Maefadycn. 
J<x J), Vizia-nugaram Mining (!o,, 1 1908] 2 K. B. 817, C. A, 

1518. Mercantile agent.] — In the ca,.s<* of anu*!*- 

cantile agency, the existence of a fiduciary relation 
does not prtwent the apj)lication of Stat. Limita- 
tions to a claim for an account. — Fin end v. Abound , 
[1897] 2 rii. 421 ; suh nom.Rv Friend, Friend r. ' 
Friend (Young). 00 L. .T. Ch. 737 ; 77 L, T. 50; i 
4<) W. K. 139 ; 41 Sol. Jo. 007. j 

Annotations : — Expld. N<)rth- American bund jjic Tijifia'r Ci>. | 
r. Watkiuh, (1904] 1 Ch, 242. Apid. Iloiiry v. llujnmoud. i 
(19131 2 K. B. 515. Re!d. Bagel v. Miller, (1903] 2 IC. B. I 
212 ; ICc Boswell, Merrill r, JJobwtII, (1906] 2 Cli. 359, ; 

1519. — --.J -Pllf. was surviving parliu*r of a 
liriu wlto carried on the busine.ss of avtu’age 
adjusters in Paris. In 1883 a vessel called the ■ 
J ntcniaiional became a total wreck near Jtamsgate. 
The bill of lading was sent by pltf.’s firm, whowere 
acting for the Insurers, to deft., a shipping agent, ; 
with instructions to sell tlie cargo on i>ebalf of the | 
linn. It was sold by deft., A, after deducting 
salvage claims A otlier expenses, there remained in ; 
liis hands a sum of £90 wliich ai)p(iared for several 
years in his books as owing in respect of tlie vessel. 
The entry ceased to appear after 1888, but the I 
amount was not paid over to pltf.’s firm. In an 
action brought by |dtf. in 1912 to recover the sum 
of £90, deft, pleaded that the claim was barreil by . 
Stat. Limitations : — lit Id: (1) as deft-, had been 
employed to sell the cargo in the ordinary course of 
his business, he was not bound to keep the i)roceedH ■ 
of sale as a separate fund to be ()aid over to pltf.’s 
firm ; (2) deft, was not an express trustee of the ; 
amount, but only a <lebtor to pltf. in respect of the j 
ultimate balance of account as between them ; 


(3) the claim was barred by Stat . Limitations. — 
Henry r. Hammond, [1913]* 2 K. 11. 515 ; 82 L. J. 
K. B. 575 ; 108 L. T. 729 ; 29 T. L. It. 340 ; 57 
Sol. .fo. 358 ; 12 Asp, M. I.. C. 332. 

1520. Stockbroker selling his own shares to 
principal.] — Pltf. claimed to set aside ct>rt-aiii 
transiictions between himself & deft., relating to 
the purchase of shaix's in a mining co., & to recover 
moneys paid by him to deft, in iwspect thereof. 
'Phe ground of tlu‘ elahn wa.s the fraud of deft, in 
preUmding to act as pltf.’s stockbroker while in 
fact selling to pltf. deft.’s own shai'es. The 
t ransiictions took i)lace in A:- before Aug., ItlOO, 
Pltf. did not discover the fraud until July, 1912. 
The action was commenc(*d in Nov., 1912. Heft, 
used no jueans to conci'al the cause of action. 
Pltf. was guilty of lu) lacht's or other default in 
failing to discover the fraud earlier : — Held : 
Stat. Limitations was no bar to the action. — 
OEbKEiw r. Kbbis, [1914] 2 K. B. 139; 83 L. J. 
K. B. 058 ; 110 L. T. 332. 

Annt>tntions — Consd. Osgood r. Siituiorldiid (1914), 111 T^.T. 

529. Refd. Armstrong r. .liickson, (11‘17) 2 K. B. 822. 

1521. Agent receiving money from principal for 
particular purpose.] St at . 1 amitat ions is no bar to 
an action by a principal against his agent in r<*spect 
of moneys remittt^d to tlie agent for an express 
purpose A. retained by him, where such agent is 
either in the position of an ex()ress trustee* or guilty 
of fraudulent concealmt'nt in bis accounts.- - North 
Ameru'AN Land Timber Po. v. Watkins, [1904] 
2 Oh. 233 : 73 L. .T. V\u r»20 ; 91 L. T. 425 ; 20 
T. L. K. 042 ; 48 Sol. Jo. ti4(), C, A. 


Sub-sect. 10. — Where Agent sells itis own 
IklOPPmTY TO 1*RINC1PAL. 

1522. Agent cannot sell his own property.] — An 
agent (‘inployed to pnrehas** eauiiot buy Jiis own 
goods for his j)rinci])a]. The jirincipal may eith<‘r 
ref)udiat<* the transaction a.ltog(!th(*r, or adopt A 
take the. benefit of it. — Bentlpjy v. (’raven (1863), 
18Beav.75; 52 E. IL 29. 

AniK/tations Ap\d. Bnnk of Ijondon r. 3’yrroll (1859), r> 
,Jur. N. S. 924. Disid. He (’apo Breton Oo. (1886), 29 
<3 j. 1». 795: AriUHtrong .IuoIvhom, (1917 | 2 K. B. 822. 
Refd. Williams r. Tryo (1851), 18 Beav. 360 ; Kul lira r. 
l.am»»eH (1913), 198 L. T. 505. 

1523. — ► — .] “A. emj>loyed B., a- stockbroker, to 
purciiasesome canal shares. B. apf)arently bought 
tlH‘m from (J., tlie ostensibli^ owmn-, who afterwards 
turned out to he a merci trustee for B. After a 
lap.se of several years, wiUu)ut entering into the 
((U4‘st ion of fairness tif (>rice : — Held : ( I ) the trans- 
action was void on grounds of public policy ; (2) it 
must he setasid(5 with costs. — (Jii.LP:T'r v. PiCPPEit- 
ciUiNE (1840), 3 Beav. 78 ; 49 E. K. 31 . 

AnnotuiiotiH Apld. Maturin r. Trodiimick (IHG3), 2 New 
Rep. 514. Consd. ArmHtrong r, .fackson, (19171 2 K. B. 
822. Reid. Buuk of Beagui Muidood (1849), 3 Moo. 
Jiul, Ai»p. 1. 

1524. — -^.] All agent, was employed to pur- 
chase a yacht for his principal : — Held : ho was not 
entitled to purchase the yacht himself & resell it 
to his i>rincipal at a profit, but could only charge 


PART VIll. SECT. 2, SUB-SECT. 10. 

1522 i. Auent cannot sell his own 
projyerty.] — Whore an agent in in- 
triiated with the purchase of land for 
Ilia principal, he must, ljcfor<3 welling 
his own land to the principal, make the 
fulliMjt disclosure. — Lavcock v. Lef. Ac 
Fraser (1912), 17 H. tJ. h. 73 ; 

19 W. L. R 841; 1 D. L. R. 91.— 
CAN. 


1622 li. .]— Black v , tJEimES 

j (1914), 29 It. L. N. 8. 474.— €AN. 

I 1522 ill. .) — Z., a broker, purohowed 

j six acres of land in the name of W. at 
! $500 an a/;re, later udviHing B. that he 
; could purchase the piviperty from W. at 
1 $750 an acre net. The two purchawd 
i the pr<>i>erty kiintly at that pric<;, K. 
1 paying Z. $60 in addition for hlH Hor- 
I vices. Later they divided the proi)crty, 


; ofmli taking thre<* acre.w, 6i R. then 
i ('xclianged UIh thre<3 acres for a motor- 
car iHifors* it was diHClowcd to liim that 
I W. held the property for Z. when they 
i uimle their joint purchane : — iteUl : 

' the isjlat.lonHliip of principal & agent was 
I “ ♦fihliwhed, & the dilfeitmcic in tho 
1 , .ues paid for tlic land in the two Rales 
i could 1)0 reorivered hy it. aH Hcoret 
1 profit. —KuaiES v. Zlmaikuu (1914), 19 
B. C. R. 127.— CAN. 
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Agency. 


SccU 2 » — PrincipaVs rights against agent: Suh- 
s ect. 10.] 

UUj principal the amount actually paid by liim for 
the yacht & agreed commission. — L ucifero v. 
Castbi. (1887), 15 T. L. R. 371. 

1525* .| — Ariageiit instrucU^d to Vaiycannot 

sell his own jiroperty, whether he is remunerated 
for the sale or not (Cozens- Hardy, M.U.), — Kino, 
ViALt. ^ Benson v. Howell (1910), 27 T. L. K. 
114,0. A. 

1526. Falrnessoftransactlonlmmaterlal.]— • 

A director of ary. co.,alsoa inernlxirof amereaiilih^ 
llrm, entc‘r(?d into a contract qua dire(;tx)r with the 
(Inn for tVie supply of certain iron chairs at a fixed 
]>rice: — Held: (1) such a conlraet, althougli it 
might he enforced at/ law, wasilh*gal in equity u])on 
genera] equitable principles, A would !)e set aside ; 
(2) no question could b(^ raised as to th<‘- fairness or 
unfairini.ss of a <!f)ntraet/ sf» entered into. In such a 
ease th(‘ law of Sef»tland ditfers in no re.sj>ect. from 
tiie law of JOrigland. -Ai{EIM)i:en Hv. (V). v. 
Hlatkii: liitoTirERs ( I8r)4 ), 2 Ei\. Ileji. 1281: 23 
L. T. o. s. 315; 1 Maeq. Ril, H. L. 

Aiinotationn : -- Apld. SfrarH r. South Ooh Li^hl Sl 

<V>ke (;<». (18«0). 7 .lur. N. H. 117. Folld. Eluna^iiri r. 

<j. W. \{y. Co. (IHfiH), L. K. It E<|. 1 DJ ; Imperial Moreau- 
illc Credit Ahhocd. r. Cohnnin (1870), (J t'h. App. 60‘J ii. 
Distd. Murray r. KpMom Lo<‘al Hoard. llHl)?] i Ch. :i5. 
Consd. (JoHta Ui<’a Uy. Co. v. Forwood, 11 9(0 1 1 f;ii. 71<». 
<5. A. ; TrauHviial LandH Co. r, N< w IPdjriujn 'rraiisva>il 
Jjund Sc Development Co.. II Hit | 2 Cfi. 488, C. A. Retd. 
AniiHlrom? v. JackHon, |11)171 2 K. It. 822. 

1527. Notwithstanding any usage to the con- 
trary. ] — A <!UHtorn in a parthuilar i»iark<*t that a 
bi'okiM* who has }mreluised, A is purchasing, goods 
of a particular kind, in his own ruiin<‘, may take 
portions of tho.se goods A supply tlndii to principals 
wIjo have einplciyed him in liis charaetcT of breaker 
to buy such goods for th<*in, is one of a p(‘euliar 
nature, A cannot, be supported as against a piin- 
cipal not provtsl to hav<^ been aerjuainted with it 
when h(^ g/ive his order. — R ohin.son r. Mollktt 
(1875), 1/. It 7 11. Ii. 802; 11 L. J. V. P.302; 33 
L. T, 511, II. Ji. 

Aunofaf ions He iSunpKen, JC.r p. Morion (l.S7(*»), 94 , 

L. T. 929, (! A. Expld. & Distd. lie |{o«<'rH, Kx jk l{eti:<T.s i 
(1889), IA(;)i D. 297. <\ A. Apld. i'erry r. Jhmudt (1S8.'>). ' 
14 (i. FI. D. 497. Distd. .SiuiliH r. Spiclmtinn U889), .0 j 
Ii. It. 4S7. Consd. & Expld. May A Hart v, AnK<‘li ! 
(1898). 14 T. L. K. H. L. ; lleckliuHoii r. ClhF»H A 

llumhlcM., 119991 2 U. II. 18 ; Lovitt v. Hum Mot, (19911 
2 K. II. .09, C. A. Distd. Soott A Uortoii r, (Joclfrov, 
119911 2K. H. 729. Consd. Mat v ok* fT r. ( roHHfiold (1999), 

.01 W. U. 99.0; TIk' J vronpn'azi’s.^ilii Coolli<'(101 7 ), 99 L.lt. 
292. P. C. Refd. AndcTHOn r. Ilonrd (199(1), .0 Com. Cns. I 
291 ; Johnson r. Koarloy, 11908J 2 K. Jl. ,014, (’. A. I 

1528. .1— I)<‘fts. emjdoycil pltfs. as 1 

brokers to buy cotton, A rec<»ivt‘d from tnem this j 
note signed by them as broker.s : “ Bought/ by order i 
A for account- of Me.ssrs. S. A (/t)., at etc., the i 
following cotton 500 balers ,rune A/or July ship- * 
meni.” Pltfs. had iu» principal. A- in pcrfonnaius* ! 
of th(‘ir contract with (lefts, temhn’od cott-oii they | 
wore soiling on their own account, of which defts. j 
wore ignorant, A this cot ton, being of May sbii>- | 
ment, wasrofusc^d. Within a reasonable tiiiie pit fs. 

t endered other cotton (also on t heir own account ) of ' 
.lune A July shipment, A this cotUm also was re- 
fused by defts.: — Held: (1) assuming a contra<'t 
of purchase A sale between pltfs. A defts., pltfs. 
were not, by declaring cotton of May shipment, 
estopped from declaring otlu*r cedtou of June or 
July shipment in performance of tlieir contract ; 
(2 ) pltfs. could not by virtue of their employment 
as brokers, in absence of anv custom, A without 
consent of dofts., sell cotton to them on their own 


account ; (3) there was no such contract of pur- 
chase A sale between them. Semhle : a custom for 
a cotton broker so to sell cotton on his own account 
would be bad. — Tetley r. Shand (1871 ), 25 L. T. 
058 ; 20 W. R. 200. 

Annotation: — Reid. Borrowman v. Free (1878), 4 Q. B. D. 
500, C. A. 

1529. .] — Whitp: v, Benckendorff, 

No. 1910, post. 

1530. Remediesof principal— Principal may 

repudiate or adopt transaction.] — B entley r. 
Craven, No. 1522, antc^ 

For full ttniiH., see 8. C. No. 17)22, ante. 

1531. .J — M. commissioned T., a 

broker, to buy certain shares for him. T. sold his 
own shares to M. ; — Held : the transaction was 
voidable. 

Some of the shares being alleged to have been 
forfeited by reason of non-payment of calls : — 
Held: (1) there must be an inquiry as to this ; 
(2) the forfeiture would disentithi pltf . to relief, if 
be did not inform deft, the calls bad been made. — 
M ATFIIIN r. Tredinnick (1803), 2 New Rep. 514 ; 9 
L. T. 82. S. (k flirt lier consideration, 4 New Rep. 15. 

Annotation : — Consd. lie Mount Mortran (Wett) Gold MiiK*, 
Kx p. West (1887 ), .'iG J.. T. 922. 

1532. Where thing sold has 

decreased in value.] — WluTe a broker, x>rel.ending 
to (‘xecute a mandate to buy, sells his own pro- 
Iierty, th(‘ sfile may be rescinded notwithstanding 
tlial the valuer of Hu* thing sold has decreased 
between the. date of the sale A llu* date* of the 
aeiion for rescission.— A iijmktoono r. Jacilson, 
11917] 2 K. B. S22; SO I.. J. K. B. 1375 ;! 117 
L. T. 479 ; 33 T. L. R. 444 ; 01 Sol. Jo. 031. 

1533. — ElTect of affirming trans- 

action.) — A eo. was formed tor the ))ur]K)seof jmr- 
cliOKsing certain coal areas, Hie directors being eni- 
p(nv(Ted by the articles to purchase at a price not 

' exceeding a sum therein nu'ntioned. Tiie co. pur- 
cha,s(*d th(‘ coal arofus, at the outside price named, 
from A., w!u) was trustee for B. A others for some 
years prior to 1 he fonnat ion of the co. B. was oiuj 
of the diro(!tors of t he co. A was assumed by the cl . 
to hav(‘ taken part in t lu* resolution of the board to 
X>urchase at the outside ])rioe, but Hie co. was not 
aware that he was bciieficially interested in Hu* 
j)rop«‘rl y. The eo. was aft erwai ds Avound up. A Hie 
majority of shareholders, Avith full knoAvledge of 
th(^ above circumstances, passed a resolution (con- 
finned by the ct.) to sell the projierty. The sah^ 
realisc'd a luueli smaller price than that gi\"on by 
the co . : — Held : CA'c*n if the co. had a ground for 
resennding the contract it had olecled to affinii it, A 
it had no claim for relief against B . — lie Cape 
Breton Co. (1885), 29 Ch. B. 795 ; 54 L. J. Ch. 
822 ; 53 L. T. 181 ; 33 W. R. 788 ; 1 T. L. R. 450, 
C, A.; affd.^ suh ncmi. Cavendish-Bentinck r. 
Fenn (1887), 12 App. Cas. (552, H. L. 

Annotations : — ^Diatd.Lyiiuc*y A Wigpool Iron Ore Co. r. Bird 
(188(5), 93 Ch. 1). 85, C. A. FoUo^ Lady well Mining Co. r. 
Brookes & Huggons (1887), 95 Ch. D. 400, C. A. Expld. 
& Distd. lie Olympia, [1898] 2 Ch. 153, C. A. ; He, Lady 
Forreat (Murchison) Gold Mine, [1901] 1 Ch. 582. Expld. 
& Folld. He Leeds & Banley Theatres of Varieties. 
11992] 2 Ch. 809, (\ A. Refd. Borland v. Earle, 11902J 
A; C. 83, 1*. V . ; North American Laud & Timber Co. r. 
Watkins (1904), 91 L. T. 425. C. A.; Marler Estates r. 
Marler (1913), 85 1,. .1. 1>. c. 197 n. ; Omiiinni Electric 
Palaces r. Baines. 119141 1 Ch. 932. Mentd. He X..iverpool 
Household Stor(‘s Assoen. (1890), 59 L. .1. Ch. 91 C; He 
1 North Australian Territory Co., ArcherV Case. [18921 1 
; Ch. .322, C. A. ; He IJhcratdr Permanent Bldg. Soc. (1 894), 
i 10 T. L. R. 537; /?c Kingston Cotton Mill Co., [1899] 2 
Ch. 279, C. A. ; Grant r. Gold Exploration Development 


1626 t. Fairness of transaction 

iminatrrial .] — Wlioro an fMorent, outho- 
rlHOd to invest In hank sUnik, appro- 
priated to his principal some shares of 
iits own, A reudorod an account os if he 


had purchased so many sharia for her ; fairness of the rate whicli she had l)cen 
principal years afterwards, charged for the sliares.— IIjUirison 
on the fact coming to her knowledge, r. Hakiuson (1868), 14 Gr. 586. — 
was entith^d to repudiate the transoo- CAN. 
tion without any inquiry as to the 
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Part VIII. — ^Relations between Principal and Agent. 


Syndicate, 11900] 1 Q. B. 233, C. A. ; Tie. Brazilian Rubber 

Plantations 8c Estates, 1 1911] 1 Ch. 425. 

1534 . .] — Kquity trontsnll trans- 

actions between an agent & his principal, in 
matters in which it is the agent’s duty to advise his 
principal, as voidable unless & until the principal, 
with full knowledge of the material facts &: in cir- 
cumstances which rebut any presumption of undue 
influence, ratifias & conflnns the same. In such 
cases the interest of the agent is in conflict with his 
duty, & there can be no real bargain at all. If 
the transaction be one of sale by the agent to the 
principal the latt^er must, in order to avoid it, be 
able to restore the agent to his original condition. 
If he has resold the property, or cannot restore it 
in its original condition, the right to avoid the 
transaction will, as a general rule, have been lost. 
But even so ho may be able to iticovt^r damages I 
from the agent for negligence in the performance of 
his duties (Lord Parker). — Mauler Kstates, 
Ltd. V. Mart^kr (1913), 85 J.. J. P. C. 107 n. ; lU 
L. T. 040 n., P. C. 

Annoiaiion Apprvd. Cook r. Decks (1910), S5 L. J. P. C. 

101. 

1535. Agent liable to account.] — 

An agent, who was to have no emolument beyond 
his salary ; — Held : liable to account for profit 
made by a clandestine sale to his ])rincipal on his 
own account. — Massey D.vvies (1794), 2 Ves. 
:U7 ; 30 E. II. 051. 

Annofution : — Reid. Morihoa r. Thompson (1S74), h. K. 9 

Q. B. 480. 

1536. .] -Om* of several pnrl- 

iicTs w^as employed to purchase goods for thci firm. 
11(5, unknown to his co-partners, purchased goods 
of his own at market price, but made a considcrabI(5 
profit thereby: — Held: (1) the transaction could 
not be sustained ; (2 ) he was account/ai)le to the 
firm for the profit thus made. — Bentt.ey v» 
Craven, No. 1522, ante, 

.1 nmttdtiojis : — Apld.\Villi«ms V. Tryo 18 Boav. :n\G ; 

Bank of liondon r. Tyrri'U (1859), 5 .liir. N. S. 921. Distd. 

/i'c(’apc Bnjtoii (’o. (1885). 29 (*h. 1). 795; A'liiMrormr d. 

Jaoksun, |1917] 2 K. B. 822. Reid. Kulilirz r. Luiniiert 

(1913). 108 T>. T. 5(55. 

1537. — ^ — T., a solr., liad a 

privati* arrangement witii IL, whicli he was to 
receive from H. a share in c(‘rtain jiropei ty Ixdong- 
ing to H., tVe to share tin; profit obtained from tlie 
sale of that property. In iiis character of solr. T. 
act(5d for clients (a hanking co.) in the ])nrcha.se of 
the larger port-ion of that propen'ty , inwcn* communi- 
cating to his clients the fact of his having an interest 
in it ; — Held : (1 ) T. was to be tr(iatA5d as a trustee 
for his clients in respect of his share of so much of 
the property (iS they had actually purchased ; 
(2) the value of T.’s half of the unsold property 
must be taken into account in a.scertaining what 
was due from him to his clients ; (3) T., having 
made a large profit on the .sale, must pay back the 
amount of such profit with the full amount of 


interest given in cases of breach of trust, namely, 

5 per cent. — Tyrrell v. Bank op London 
(1862), 10 H. L. Cas. 26 ; 31 L. J. Ch. 309 ; 0 
L. T. 1; 8 Jur. N. S. 849 ; 10 W. R. 359 ; 11 
B. R. 034. 

^N7M>fa/»cm«.‘—Con8d. Masoii'8 Hall Tavern Co., Or&iira 
C ^80 (18G9), 21 L. T. 221, C. A. Apid. Imperial. 
MorcHiitlle Credit Assoen. r. Ckiloman (1870), 6 Ch. 
App. 502 n. ; lie Cape Bndoii Co. (1885), 29 Ch. D. 705, 
c;. A. Distd. AV Haslaxn it llier-Kvaiis (1902), 71 L. J. 
Ch. 374. Reid. Kinibcr v. Barber (1872). 8 Ch. App. 56 ; 
liindnay INdroIouju co. r, llnrd (1874), L. U. 6 P. C. 
221 ; lie Wo.Hteru of Canada Oil, I^audH, & Work#, Car- 
linjf-s case (1875), L. R. 20 Kq. 580 ; Albion Steel & Wire 
CJo. V. Martin (1875), 24 W. }l. 134; Now Sombrero Phos- 
phate Co. V. Krlatiger (1877), 5 Ch. 1). 73, A. ; Omulnm 
Eleotrlo Palaces r. Baines, [1914] 1 Ch. 332, C. A. 

1538. ,j— aware tliat B. 

wished to obtain shoi'es in a certain co., represented 
to B. that he. A., could procure a certain numbt5r 
I of shares at £3 a shaiv. B. agreed Id purcliJise at 
I that price, the shares were transferri^d in x)art t o 
j him 8c in part, to his nomine(58, & he paid to A. £3 
j a share, lie afterwards discovered tliat A. was in 
! fact the owner of the shares, having just bought 
them for £2 a share : — Held : (l) on the facts A. 
was an agent, for B. ; (2) A. must pay back to B. 

, the (lifferisK'e bet weem t.he prie(5s of the shaiH's. — 

I KlMBERr. Hahbeii (1S72), 8 Ch. App. 56 ; 27 L. T. 

: 526 ; 21 W. R. 65, C. A. 

AnnoUtlidU Apld. Morlsen r. TlmmpHon (1874), Ti. U. 9 
j Q. B. 480. 

1539. -- ■ ~ .1' In (‘quity on agent 

cannot witlmut the cons(5nt of his nriiicipal, given 
with full knowledge of tluj mat(5rial facts 8c in cii*- 
I cumstancos which rebut any pr<58umption of unduo 
inlliKMice, retain any i)rofit acciuired by him in trans- 
actions within t;)io scope of the agency. The 
principal can always in sucli a cius(5 treat the profit 
as acquired on his own belialf, 8c insist on its 1x4 ng 
accounted for to him. Thus an agent whose duty it 
is to acquire property on behalf of his principal 
cannot, without the like consent, accpiiro it on hi.s 
own b(5half 8c subseciuently resell it to his principal 
at an enhanced price. In such a case the principal 
can tr(5at tin; property ;us originally acquired for 
him 8c th<5 iM'sale as nugatory, 8c may rt'covor from 
the agent, t he mon(*y jjaid on such resale 1 (!ks the 
original pric'c 8c tlie (ixpeuses incurred by t.he agent 
in a<;quiring the property. ’I'his only appli(‘s wIhto 
the; relationship of i>rincipal Sc agent existed at the 
i time when tlie agent accpiin^d th(5 property. If it 
did not then exist, tin; property actpiired was, at 
the outset, the agemt’s own ])rop(irty for all pur- 
poses, 8c the subs<‘(juent coiLstitution of the rtdation- 
ship of iirincipal A agent cannot deprive him of 

S roperty already his own (Lord Barker). — 
[arler E.statks V. Mahler, No. 1531, ante, 
Annfftation : — Apprvd. ( ook r. Decks (1916), 85 J. 1\ (J. 
1(51. 

1640. — Transaction set aside.] — G illett 

V, Pkppercorne, No. 152.3, anle, 

F<ir full ainiri., «re (‘, No. I.^i23, onfr. 


1535 I. Jiemedies vf pri nrijHil — 

Agent liable to aecuunt.] aijroiit to i 

iuv< 38 t fimd.8 in IjukIn boii^fht land for { 
;fc000 in hl'< own name 8c conveyed it j 
to the principal for iiil.iXK). On dis- I 
CO very of tlic fraud : — Held : princMpal ! 
entitled to the land for £600, 8c reference 
ordertid for an account m l>c taken. — 
Artiiurton V. Daixey (1850), 2 (Jr. 1. — 
CAN. 

^540 I. TranSfietion set \ 

oafdc. 1— Pit f.approacdicd deft.aupiiosinK 
that l»o was a mil estate) agent . 8c on Ids 
rooommeiidation agreed to buy a lot of 
land for 32,500, 8c piiid him a deposit. 
Deft, w'ent U> the owner of the laud 8c 
bouglit it in his own name for |2,0()0, , 
108.S $100 coiniiilsslon. Pltf. on dis- 
covering: the fuct.s sued to recover the ; 
profit nuwle by deft., or nltematively 
for rescission of the agreement & return of 


Jii.s money: — Held: i>ltf. was eiitith^d to j 
a return of th«’ money 8c a reH«;i“!Kiou of 
tlie oan-eement.— S’n-;vENSo.v v. Sax da ns i 
(1912), 20 W. L. 11. 787 ; 3 1) L U 790 ; ; 
17 B, (J K. 158, C. A.— CAN. i 

1640 II. — .1 — An aif(*nt | 

for purcdiOHC of grain sold his own (fmln i 
at a price higher than the market rate : i 
— Ili'Ul : (1) the principal was entitled 
to repudiate the transaction ; (2) not 
knowliij? the agrent wtt.s HclliriK his own 
property 8c was cliarging exc(‘ss of 
mark'd, rate, the principal could not Ik* 
alleged to have ratified it. — Damodau 
Das V. SiiEORAM Das (1907), I. L. K. 
29 All. 730.— IND. 

1540 ill. Position of\ 

assigneje.] — Defts. having authorised S., | 
mem tier of a Arm of CMtai© ajcents, to | 
Bell land, 8c reinvest proiViCds In tin* i 
purcliase of other land wliicli H. liad ' 


reoomiiiendeil as a jj:ood iiiv<*.stmeiit, S. 
Bold land belonging to tliC Arm of whicli 
he was a inemlMT t^i deffH. In tho 
agreement for huIo the Arm appearetl 
OH vendors, but defts. lielieved Ibis 
was incpoly a me^vsiire of oonvcnleiiee 
& won) unaware that tlic Ann were th(» 
re^il owners. Before all th<i inst alments 
: of the purcluiWi-moncy were puld th<' 
Ann assimied their rights under tin; 
contract to pltfs. : — Held: (1) as tho 
oiMuipied a jHisitioii of trust 
towards defts., their fallims fo disclose 
their interest ffave defts. the riirht, 
notwithstanding the sulmoqucnt assign- 
ment to pltfs., to liavo the eontrarit 
rescinded ; (2) as deft>4. did not l8*oomo 
aware of all the facts till after the ocdioii 
was brought, their failure to repudiate 
the coni root earlier did not oTKjrate os 
a waiver of their right to do wj. 
Lagunas Nitrate Co. v. Lagunas Nitrate 
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Agency. 


Sect* 2 . — PrincipaVn rights arjaimt agent: Snh- 
sects. 10 ci* U ] 

- Brokers in Lonrlon, 

being directed to purchase iron, delivered to the 
buyer bought notes, purporting to be notes of the 
<;ontract for tiie iron, not disclosing the seller’s 
name, the brokers guaranteeing performance of 
the contract ; ^ tluj buyer paid the brokers their 
commission, tog(ither with a dc^posit in jiart pay- 
ment of the price of the iron. The buyer afterw^ards 
discovered there was rm princii>al seller of the iron, 
other than one f)f the firm of bi-okers, who intended 
himself to perfonn the contract; At upon a bill ' 
Hied by parties from whom the buyfu* of the iron 
had obtained money on scicurity of the cemtracts, 
the deposits we.r(< orden^d to he r(*pai(l, with interest. 

If in such acasepltfs. had, be.fon* the bill was filed, 
abandon<‘d all inter<ist in th<* contracts for the | 
iron, they could not afterwards sue for recovery j 
of the d<*j)OHitH ; i»ut the caiiccdlation of certain | 
letters which gave plf-fs. an interest in the contract 
as against t-he brokers, pltfs. being at the time <>f 
such cancellation ignorant , ^ the* brokers knfiwing ! 
fh(^ truth, does not in e(piif y protect the brokers I 
from pltfs.’ claim for recovery of the d(‘posits. j 
If pltfs. had known t he brokers w'ere. also th<* sellers 
of the iron, or if pltfs. wen* <»therwis(‘ rad d<*ceivr*d | 
by their representations, they would not have be(*n | 
entitled t-o ridief in e<iuity. 1’h<‘re is a remedy 
ill equity as wijII as at law, l»y a ]uincipal against I 
his brokc^r or agent , to rc'cover a sum of money j 
naid to the broki^r on his unl rue i <‘j)resent4itic>n that | 
lie had entered into a contract lor his principal, j 
wliich alleged contract had in fact no existence (per 1 
OiTu.).- -WiJ><()N V. SnouT (IKJM), d flare*, Hdtl ; 17 : 
Ji. J. Oh. 289 ; 10 B. T. O. S. 510 ; 12 .fur. ,*{01 ; i 
07 K. K. 1207. I 

Annotation !'■ -Distd. Ovomul, (Oirney r. (Jnrncy (ISIMO, 17 1 

vv. n. nir*. i 

Measure of Damages.] « Sec No. 1051. post. i 


Sim-SHCT. 11. WiiKiuiJ A(}KNt buys 
riiiNCiPAi/H J’nopKirrY. 

1542. Agent cannot buy principal’s property.] i 

— An agi'nt- empl(»yed to sell cannot buy his 


principal’s goods for himself. The principal may 
either repudiate the transaction altogether or adopt 
& take the benefit of it. — Bentley v. Craven, 
No, 1.522, ante. 

Annoinlionft : — Apld. William'^ r. Tryc (1854), 18 llcav. HGO ; 

Bunk of London v. Tyrrell (1859), 5 Jiir, N. S. 924. Distd. 

Ue Cupo Breton Co. (1885), 29 Cli. I). 795 ; Armslronjjr 

r. JwckHon, [1917] 2 K. B. 822. Refd. Kulilirz r. Luinberi 

(19i;{). 108 L. T. 5f)5, 

1543. .V An agent to .sell shall not convert 

himself into a purchaser unless ho can make it 
perfectly clear that he furnished his employer with 
all the knowledge \vhi(di he himself possessed. — 
Low'HIEH V. Low'niER (1806), Ifi Ves. 95 ; 33 E. U. 
230. 

Annolnfions : — Apld. Dunne r. Enfrllbh (1874), L. Tl. 18 Eq. 

.521. Mentd. Bower v. Cooper (1 84.8), 2 Hare, lOS. 

1544. .] — The agent of a trustee for sale of an 

estate, employed for sale of the f*state, cannot pur- 
chase same. — Whitcomb v. Min chin (1820), 5 
Madd. 91 ; 56 E. R. 830. 

Annotations Apld. m liloye'H Trust (1849). 2 H. & T\v. 

140. Folld. Martiiirion r, CJowoh (1882), 21 (’ll. I). 8.57. 

Apprvd. Farrar r. FarnirH (1888), 40 Ch. D. 89.5. Refd. 

Kins' r. lJn.lri>on (1871), 29 W. H. 190, (;. A. Mentd. 

<‘ook r. Haihway (1809), L. U. S Eq. 012. 

1545. .) — An ng(*nt employed to .sell an e.state 

secretly bought it him.self, in the name of a trustee, 
whom he i’epre.sc‘nted to hi.s employer to bo the 
real purcha.ser: — Held: he could not call for an 
execution of the trust until the tran.saction was 
conllrnu'd by the vendor. — WooDHousK v. Mere- 
dith (1820),*! Jnc. Sc W. 20 1 ; 37 E. R. 353. 

Annotations Apprvd. J!e Bloye’h Tniaf (1849), 1 Mac. 8c C. 

4 88. Mentd. <;ra\cnor r. WoodhoUM* (1822), 1 Biii^. 98. 

1546. .] — An auctioneer employ ( d to sell 

cannot lx* p(*rmitled on equitable principles to 
purchfLst* the propoiiy himself. If the person so 
employed has also been in other respects connect/Od 
with iiio interests of the vendor, as by having been 
coiKX'rned in valuing the property, ik puri^hases the 
estate the next day by private contract, where the 
property was not sold at the auction in consequ(*nee 
of 110 bidding having been made, Sd no satisfactory 
account- of tfu^ proc<*(*dings of the day be given by 
( he auctioneer m his answei* to a bill filed against 
him as purclias(*r, in such circumstances the pur- 
chase will he set, aside, for in such a cose the ct. will 
considt*r that the duti('s of an agent so circum- 


St/ndicatf, |1899| 2 Cli. 992 ; Mov Sono 
(nrro Pinvtphntr ('<>. v. Evtangcr (1877), .5 
(*h. D. 7.9 ; B'j7/mwMV..S're//.|1990J A.(’. 
499. (;rKiiK<’ Bank r. (Bikkn- 

WCKS’ E.vdiw. (1917), 1 VV. W. B. 710.- 
CAN, 

PART VIU. SECT. 2, SUB-SECT. 11. 

1642 1. Aocni cannot buy principal’s 
property.] - A to exi'ifiw' 

i»l8 iMiwor (*f HuU‘ iuHtnutUHi uu 
wll the huul. The lutlcr to another 
but took an iuicn'Ht in the land himself : 

Held: he aeted outside Ids aiitliority. 
“ Danikl r. (luiKcrrus (1889), L. U. 1 
A. 940. N.Z. 

1642 ll. * - .1 A common uffent in 
a ranking 8i sale cannot puridiase tl»e 
estates wdil under the ranking for his 
own nctionnt, tliou^h at a piiMie 
Judicial auction. & the sale nill he 
rediK^Hl though lie has Imh'u in posse.s- 
hIou niicliaHenK:(*d for tldrteen years.- * 
Yokk Bciloinos (’o. i\ .M ackc.x/.ir 
(1795), 9 Pat. 978.- SCOT. 

1642 ill. Aifent t>econn'no member 

of syndicate makiny unsut'ccssful offer to 
buy --Mo duty to s///i Jim/e. | - The j). 
Brewery was ovvm*<l in England A' F. 
eaiuc to T. us 4igent to efftid a sale of it. 
He employed i\ to tlnd a purehnstT. 
All a^muiunt was come to whereby 
(1. A. (),. Ltd., as truHti*es for <‘ertain 
parties were to hwoine purehasc'rs, but 
t ln'y eon hi not find the money. C. then 
irieil to indui'c M. to buy, it about the 


same tune a .syndicate was formed 
coinpo.sed of pitfh. & M, 8l Ci. A. i\. 
Lid., to imrehase th<* brewery on the 
ierms of the previous ajfrcfment with 
H. A. Ltd., as trustees. was not 
a party to the iweenient it did not siicn 
it except aHinnnaiirer of U. A. Ltd., but 
it provided he was to he iMiid a commis- 
sion for purehuHiiif; the pmpertv. 
Sliortly after this agreeimnt was 
arrived at M. diviiied to piirehaso the 
property, A' a sale was made liy F. to 
L., who was trustee for M. Attempts 
were made to UA'quire an inttuest in the 
purchase for iiieinlH*rs of the syrndicate, 
hut the Htt(‘mpts failing, an tudion was 
instituted by pltfs. to set aside the sale 
lo L. as fraudulent a.s against them, & 
in the alternative to r('eover damages 
against, A (}. A. P., Ltd., for breach 
of their duly in aiding A, procuring 
the sale lo L. : — TIeld : pltfs. liad no 
riglit of action against C. iX'rsonally ; 
(2) tin' evKleiw'c clearly showed that 
the juoi>er(y was sold to M. A; not on 
account of anything that was don(‘ or 
said by V. after he had entered into the 
syndicate agrc«'uicnt. w^as agent of 
F. to sell the prois'rty A his sole eon- 
Iributlon to the sab* to M. wu.s his 
bringing the property to M.’s attention, 
wlileii WHS done previous t<» the forma- 
tion of the syndicate. U. A. t\. Ltd., 
if liable to pltfs, at all, must In* so 
under the agreement forming the syndl* 
oato, but that docuuiont eoiitained no 
eovemuils or iimlertakings on its behalf 


except, as to iueoriHiratjon of a eo, to 
tw tiuire the l>r< wery proiRTty, A nothing 
having been ilone by (J. or (1. A. t’.. 
Ltd., to bring alsmt the sale to M. 
after the formation of the syndicate 
t lie action failed as against U. A. (’..Ltd. 

('MsoKT.T.r. Loveli. (1910), 17 (>. W.B. 
589 ; 2 (). W. N. 915. -CAN. 

1542 iv. (.Construction of agree- 

ment transferring realty to agent or clienl.] 
— \ transfer of realty by the owner to 
a real estate agent “or to one of his 
clients " for a price stated A commis- 
sion, W’lth a further covenant B»p 
division of surplus over stated price, 
may be a sale to the agi*nt or a power 
to sell to a third party at same price A 
take commission, A if i>ossible for a 
price cxcci'ding that stated, A to share 
surplus jilus commission. It docs not 
glvi‘ the agent power to sell to a third 
party A stipulate for pannerit to him- 
self. — (InnsH BE\b Est\tk .\(Ji:NrY r. 
Baoioot (1910). g. B. 20 K. B. 394.— 
CAN. 

1 642 V. noth parties ignorant of 

real raZur.l— V. ugrtRd to sell part of 
his e.state to his ag<‘ut, X., but when 
he made the agreement neither V. nor 
X. was awart' lliat tliat part, included 
the only turf-bog 011 the estate: — Held: 
V.’s ignorance touebing the turf -bog 
alTorded Miffieient ground for refusing 
to enfoi-et* spivitlc iicrformance. — C ham- 
BKUs r. BKrrv (1815), Beat. 488. — IR. 
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Part VIIL — Relations between Principal and Agent. 


stancod were not concluded with the mere business 
of the day. — Oliver v. Court (1820), Dan. 301 : 
8 Price, 127; 146 K. R. 1152. 


Annotation 

822. 


Refd. Am.slronp r. .lackson, [1917] 2 K. B. 


1547. .] — A person who has acted as a^ent 

of mtgee., being the rnediuni through which money 
is advanced, surveying the security, <fe receiving 
interest regularly for mtgee., is not a competent 
purchaser under a power of sale. — Orme v, Wright 
(1839), 3 Jur. 19, 972. 

Annotation .-—Distd. Farrar i\ Farrorh (1SS8), 40 Ch. D. 395. 

1548. — — Agent to manage property.] — 1)., 
being entitled to the reversion of an estate expec- 
tant on his wife’s interest, but believing himself, tSt 
being believed by W., an ag(»nt employed by him to 
receive the rents, to have the fee in possession, 
sold it to W., for an annuity, payable during the 
lives of D. Au his wife & the survivor. Upon the 
death of D., a year afterwards, his wife, who was 
his residuary devisee, filed a bill to set a.sido the 
sale. It Wiis proved that the annuity was an 
inadequate price for the fee in possession. A: that 
deft, had taken undue advantage of his position as 
agent : — Held: (1) on those grounds, the sale could 
not have stood if the vendor had had the whole fee ; 
(2) <left. might have taken the reversion, suhjeet 
to pltf.’s life interest, on payment of the annuity 
in full ; (3) the ct. would not apportion or allow 
a deduction from the C()nsideration, At deft. 
d(*clining to take the reversion on th(?se terms, the 
sale was set aside in iota , — Dally v. Wonham 
(1803), 33 Beav. 151 ; 32 L. J. Oh. 790 ; 9 L. T. 
75 ; 9 Jm-. N. S. 980 ; 11 W. R. 1090 ; 55 K. R. 326. 

1549. Agent in fiduciary position.] — T., 

wiio was 23 At entitled i>o a moiety of a freehold 
estate, the entirety of whicli brought in about/ iillO 
a year, being pressed for payment of Ids college 
debts, amount ing to about iJl ,000 At being estrang<Hl 
from Ids father, wrote to his great-uncle for advice 
& assistance as to payment of them. The undo 
deputed deft., his nephew, to see T. on the sub- 
ject. Deft, met T., by appointment, At at this 
interview T. refused to allow' any attempt to 
compromise the debts. At said he would sell Ids 
moic'ty of the e.state, upon which deft. ofTered 
him £7,000 for it, payable by instalments. T. next 
day accepted the offer. Before an agre<'ment had 
been signed, deft, obtained a valuation by a 
surveyor estimating the value of the mines under 


the entirety at £20,000. The sale w'as completed 
without this valuation having ever been com- 
municated to T. T.’s heir filed a bill to impeach 
the sale : — Held : (1 ) deft, had stood in a fiduciary 
relation to T., which made it his dut y to communi- 
cate to T. all material information which he 
acquired affecting the value of the property; 
(2) as he had not oonmuinicated the valuation to 
T., the iran.saction must bo set aside. — Tate t\ 
Williamson (1866), 2 Ch. App. 55 ; 15 L. T. 519 ; 
15 W. R.321, C. A. 

Consd. riewri^ht r. Lamport ( 1885 ). 52 

L. T. (Ur>. Apld. Moody v. Cox Jfat.t. [1917] 2 Ch. 71, 

C. A. Refd. Ilaker r. Loados (1872), L. H. Id Fq. -19. SHk- 

btoiio A Haigrh Moor Coal (\). r. Kdry, 1190(d 1 (3». 107. 

1550. Agent not in Hduclary position.] 

— Where ]>ltf., a single woman, was informt\i by 
her brother’s agent t-hat on his death she hail 
succeeded to a small estate of which she knew 
nothing. A:, on the agent's ropr(?scn tat ions of its 
vahus which were inaccurate. A:, without legal 
advice, she eonveyi'd the estate for an inadequato 
sum to the aginit’s daughter : — Held : (1 ) the con- 
veyance must he sot aside ; (2) the fact that tho 
agent eontinned to receivj* th(‘ rents of the estate 
after the death of pltf.’s brother, hut without 
pltf.’s knowledge up to the date of the conveyance, 
did not create a Ihliiciary relation between pltf. 
A& tlu‘ ag('nt so as to incaj)aeitate the agent from 
purchasing. 11 AYcjAjiTii v. Wkmiing (1S71), Ta R. 
12 Kq.32U ; 10 L. ,1. Ch. 577: 21 L. T. 825; 36 
.1. P. 132; 20 W. R. 11. 

For full ttuiiH., 8ce MiHiiicruKsicNTATioN vS: I'lurn, 

1551. Land agent.] — A land agent or steward 

is not incapacitated to purchase from his employer, Ac 
the sale, though honeticial to t he purchaser, wul not 
be s<*t aside in equity if there was no imj)osit/ion on tho 
agent’s part, Ac no concealment of information as (h 
the value. A bill charging such agent Ac another 
deft., pltf.’s soil’., with fraudulently combining to 
lU’ocuro the estate for the agtuit at an undervalue 
wiiH dismissed w'ith costs, cliarges of fraud, etc., 
not being i)roved. — A norew's v. Mowbray Ac 
Castle (1807), Wits. Ex. 71 ; 159 E. R. 835. 
Annotation Consd. Oliver r. Court (1820), 8 J»rice, 127. ' 

1552. Stockbroker.] — A bi’oker or agent 

employed by a customcq’ to sell foreign stock on a 
day si)ecif]ed by him in a letter of instructions 
purchased the stock in the name of his partners, a 
iirm in J*aris, at the market price. Being also 


1549 i. Af/fnt in fiduciary 

position.] — An agent or piTMiin In a 
lidnciary position towards the owner 
of property pureliOHed l>y him is iK>und 
to prove ttiat tlie sale was made for 
good & Hullicieiit eon^lderation, Sl mnst, 
I>rovo not only tlmt the agent laid 
authority to sell, & that tlic considera- 
tion alleged was in f»ict paid, but also 
that the eonsidemtioii paid was a fair 
price for the property.— IR/rr a Bkijkk 
r. Dumuee Lal (1870), 2 N. W. 15.1. — 
IND. 

1549 il. .] — Hefts., real 

estate ogeut^^, procured an option to 
purehasc from pltf., knowing ho would 
hi* willing to sell fur a slight advance, 
.‘^ulwcquently to acquiring tlie option t he 
property, to defts.* knowledge, appre- 
ciated greatly in value, so that a two 
weeks’ option would have l»een worth 
5500 ; — jjcifi ; defts. could not exen:ise 
tho option without disclosing to pltf. 
the true value of the property. A: option 
set aside. Davies v. Ijjruhtn d’ Pro- 
vincial Marine fnsee. Co. (1878), 8 

Ch. D. at p. 474, & Dc Uussche v. Alt 
(1878), 8 Ch. H. at p. 313. apld.- ~ 
Ijaycock r. Lee & Fraseh (1912), 19 
W. L. K. 841 ; 1 H. H. K. 91 ; 17 
B. C. K. 73.— CAN. 

I 55 Q I, Agent not in fiduciary 

position.]— lu July, 1897, a real estate 


I agent, on heluilf of the owner, negt»- 
1 tiat<*d with a prospective purchaser, 
hut tlie att4*inpfed sale f«*ll through, & 
j after that the iigent & the <»wner ceased 
! to liave any de.alings with each other. 

I In Sept., 1898, the agent iKiugliit the 
1 property at. a f4ix sale at a very low 
I liguro : — Held: at the time of the sale 
I tht! agent was not In a fiduciary wlatlon 
1 to the owner. — MeLEOp v. Waterman 
I (No. 2) (1903), 10 B. C. K. 42.— CAN. 

j m, Clerk purchasing in another's 

I name.] — H., a clerk in pltfs.' ofllce, 
j where all their ImwiieHs conned ed with 
; sale of land was tranHad.ed, procured a 
: eoiitraet to be exwuted by pltfs. for the 
I sale of land to J. Defts. alleged that 11 . 
j had aeted os J. s agent in the matter, 

I hut the ct. wasBatisllcd that J.’.s name 
; hail Iwen used by H.for his ovm la;ne|lt, 
j (t tiuit the contract was in limich of 
H.‘h duty as such clerk os aforesaid, & 
i ordered tlie cmiitract Hi be rescinded 
f wit li e.osfH. — UrrKR Canada < Vu.leoe v. 

! Jackson (1852), 3 Or. 171.- CAN. 

j n. Squatter’s agent. J Sendde : an 

i agent in the manogciueut of a squatting 
station in not as such disqualified from 
; purchasing land on th<* station put uf) 

; for sale by the Oovt., although Ids 
agt*ncy might give him peculiar jneunn 
' of knowing its value. Lkmpikkk r. 
Ware, No. 1464 il., ante.- AUS. 


o. “ Agent also Judgment creditor.] 
— An agtTif., acting at tho time as 
Hucih for the vendor, cannot buy for 
his own benefit, but. It being denied 
that he. was emidoyed in tho sale by the 
client, & being urged that, liclng liim- 
self a judgment, creditor, ho had a right 
t.f) he, pnsent & buy at tho sale; — 
Held : he might throw oil his character 
of agent & exentiHc the right which 
belongetl to him in anotlier character. — > 
Aehtin V. CiiAMHKies (1842). 3 Dr. & 
War. 178 ; 0 Cl. & Fin. 1.- IR. 

p. Agent taking principal's 

property in exchange for his ovm .] — In 
an action for 8p<‘ciflc performance of an 
agr(«*ment for the exchange of city 
propfirtv standing in the name of pltf. 
for a fami owned )»y ileft. : — Held: 
two land brokers doing businoss in 
part rierslilp, wlu) were the real owners 
of the city property referred to, wer<5 
upem fhe evidence deft.’s ogc’nts for 
the sale of the, farm, & as such were 
iKMind to diH<5losc tfadr identity oh tlio 
actual principals in the agreement made 
with pltf., «c OH they had not done so, 
but, coiujeulcd t h(j fact, thc3 action 
should bo dismissed. — Watth v. 
UORKRTSON (1913), 23 W. li. R. 2(il ; 
3 W. W. Jt. 936 ; 9 D. L. 11. 375.— 
CAN. 
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Agency. 


8bcL 2. — PrincipaVs righia against agent: Sub- 
sect, n.] 

employed to purchase foreign stock & bonds for 
his customer, according to his, the agent’s, recom- 
mendation, he transmitted accounts of the trans- 
actions to his employer, with broker’s notes, etc.,* 
as if he hod purchased the stock of third persons. 
In fadt, no stock or bonds were purchased ; no 
transfers were made; no broker’s notes passed, but 
the sales were nominal of stock & bonds remaining 
in the hands of the agent &> his partners, not 
set apart nor appropriated to the customer. In 
order to effect these purchases, loans of money 
were made by the agent to the customers, upon 
agreement that the stock & bonds should remain 
as a deposit in the tiands of the agt^nt, to secure 
repayment of money advanced. The stock & 
bonds were afterwards sold at a loss under the 
agent’s advice. In 181U an account of these 
transactions was rendered & settled between 
customer & agent, & great loss having been incurred 
upon the transactions, a large balance was jiaid by 
the customer to the agent: — Held: (1) all the 
transactions must be set aside ; (2) an account 
must be decreed against the agent. — II othsciiilo 
V. HnoOKMAN (1831), 5 Bli. N. S. 105 ; 2 Dow & 
Cl. 188 ; 5 E. H. 273. 

4nnolationfi : —KvUili. Matiirlii v. Tn'dlnulck 2 Now 

Hop. 514 : T<'t.Ioy v. SliuuU (IS7l). 25 h. T. 05H. Distd. 
Waddull V. lllockoy (IH79), i O. 11. 1). 678. C. A ; 
Ijiidywoll Mlnitn; <!<>. v. llrookoH. Ludywoll Mininjc Co. t’. 

(1887), 35 (ill. 1). 400. C. A. ; Coy r. (nmroldll 
Kim (18811). do Ij. T. 740 ; Kulilirz v. Lambert (HUH). 
108 Ij. T. 505. Consd. AriuHlrorij^ v. .lackKoii, 11 01 7 J 2 

K. . 11. 822. Ifi UAh^ihild v. Iir>oh'mun llu' 

w<‘rr, y«‘t I In* ilourt<* <»f ijords wititniil lic.itatjon 

H<d. iwldr 1 hf traiHUcOPuiM (McCMnui'., .1.). Reid. JIuiik of 
Jlongal IK Maolood (1810), r» Moo. liid. Ap|>. 1 ; Cniiid 
JimoUon fJanal Co. ik DiinoH (1850), 2 H, & Tw. 02; Uc 
Capo Ilrotoii (Jo. (1881). 26 (Oi. II. 221 ; Ciiy r. (Hiuroliill 
S(. Him (I8s0), 2 T. Ij. U. 855; HoltiiiHon v. Molk'tt (1875). 

L. 11. 7 II, Ij. 802 ; Johnnuii r. Kourloy, (1008) 2 K. 11. 


514, C. A. : King, Viall & Benson v. Howell (1010), 27 

T, L. R. 114, C. A. 

1563. Ebskine, Oxenfokd & Co. 

V. Sachs, [19011 2 K. B. 50^; 70 L. J. K. B. 978 ; 
85 L. T. 385 ; 17 T. L. R. 636, 0. A. 

Annotation : — Apld. lie B'inlay, Wilson v. Finlay, [lOlHj 

1 Ch. 247. 

1554. .] — Cioods were sent to a broker for 

sale. According to the sold note, he sold them 
ostensibly to A. B., but secretly, & according to 
the bought note, to A. B. & himself. A. B. became 
insolvent ^ the broker bkpl. At the time of the 
bkpey. the goods were Btill in the latter’s posses- 
sion ; — Held : (1) the contract was void ; (2) the 
owner might reclaim the goods specifically. — Re 
Pemberton, Ex p, Huth (1810), 4 Deac. 294 ; 
Mont. &;Ch. 667. 

1565. — Unless full disclosure.]— If an attorney 
is employed to sell, & chooses to deal for the estate 
to be sold, he must withdraw from the connection, 
or put himself completely at arm’s length, & show, 
if the contract is questioned, he has given the same 
advice for the benefit of his client as he would have 
done if the sale had been to a third party. If em- 
ployed as a general land agent, he is bound, if he 
purchases any of the esttiU?s in respect of which he 
IS agent, to communicate to his prmci))al all know- 
ledge acquired by him as agent of the real value of 
the estate. The mere circumstance of his being 
j attorney docs not f>revcnt his entering into a valid 
contract with hi.s client. — Cane r. Allen (Lord) 
(1814), 2 Dow, 289 ; 3 E. R. 869. 

Annotations : — Apld. KdwanlH Mryridk (1842), 2 Haro, 60 ; 

Oreslcy MouhJi'.v (1858), 1 Uiff. 450. Reid. Morfraii r. 

LewoH (1816). 4 Dow, 29; Holman r. Loync.^ (18.54), 4 

Do (L M. & (J. 

1556. .] — Though i lie law does not dis- 

allow a purchase by the agent; of the vendor for 
j himself or a.s agent for anot]i(‘r, the transaction 
• must be .shown to have Ixjon conducted with the 


1655 1. VnltM full discloHurr.] - 

In u ooHo of t lko Halo of liiml by u woman 
whoNO 44?ont in tlio matt<T IniU nhortly 
iK'foro boon hi partuorslilp with tlu* 
huNlNvml of tbo purtihaH('r. Sc who Hold 
without ulhor advioo In tho mat tor, tho 
toniiH of tho ujjrromuont la'lng dlst iiioUy 
favoiirahlo to tho puroliaHiT, Hpi*(!lflo 
liorformanoo w'liH docrood, tlio (*vhh'iioo 
Hhowiiig that. doft. wjw awaro of tho 
roluthm wliloh had oxiHto<l iH^twivn hop 
ngimt 8c pltf.'H husband, Sc that doft. 
had not in faoA aot<‘d undor any 
uridtio prosHiiro or upon any mlsropro- 
Houtation. — II iniiley i\ (Uvk-Hkown- i 
Cave (1901), 21 N. /. L. U. 6. -N.2. j 

1555 II. ~“.l~Aii ainmt can- 

not buy property which lio has Ikhmi 
oinployod to soil. If, howovor, a prlii- 
clpol oxprt'HHly authorlHOH his agent to 
buy, or If ho, with full kuowlodg<' of tho 
fact that his agent Is tho pui-ohasor, 
adopts tho )-alo, tho transaction is bind- 
ing u|»on him. An agent omployc<l to 
wdl prt>iK*rty who ptmOiasoH it himsolf, 
oithor alono or jointly with othors, 
cannot, after adoption of tho Halt' hy 
his principal, hotli claim tho pmiKTty 
UH puroikuser <S;. also (daiin commission 
lis agimt. -HAUniiEAVErt r. Anokiwon, 
K. A. L. H. (1915), Appellato Division, 
519,— S. AF. 

1555 Jil. .l- Pltfs. wore 

agents for t]ko salo of (\*h pn>i>orty 
lieJil : pltfs. won' iMiund to dlsoloso to (\ 
tlkat. they u'Cpo tliomsolvos tho puirliiisors 
of tho property ; Ac they must esLililisli 
hy ovidcnco that tlioy did make tho dis- 
cloHurt', wot merely sh<»w a prol»abihty 
that C. knew or guoosed who tlio pur- 
chiWttT wiMA. MvPhcmai v. 1 1 ait ( 1 S 7 7 ) * 
H App. Cns. 254, folld. — KutiAR r. 
Caskey (1912), 22 W. L. R. tU ; 2 
VV. W. U. 1036; 7 D, L. H. 450.— 
CAN. 


1565 iv. In order to 

sot aside a couvoyanco by a principal 
1.0 his agent, it is not nticessary to 
prove that, tho proiK*rty was sold at an 
undorvalui' ; & t ikough an agent may 
pin*ohaHO from his principal, he must 
make a full disclosure of all the know- 
l<Mlgo which ho Uim.solf poHsoH.ses with 
respect, to the pro|K‘rty. If tikoro Iw 
any underhand dealing, e.g., a puroliaao 
in tlio name, of another person, however 
good the price or fair the transact ion in 
other msiH-cts, It htt.s no validity in a 
< ’t. of Eq. — M uiumiv V, O’Shea (1815), 
8 1. Eq. R. 329 ; 2 Jo. Sc Lat. 422.— 


q. Kven after agency endeA .] — 

ApF>lt. had for a long time acted as the 
counsel & legal adviser of A.. Sc during 
lliat omplo>^llen^ aoquin'd an intimate 
knowledge of A.’s property & lia- 
liilities, k had acted for liim in eom- 
promislng socurlt b's i—JIeld : a imr- 
eliose hy applt. of those seourltlos after 
the ndatioi) of client & counsel had 
(H'ascd to subsist, made without notice 
to A., & at a price less than tlielr 
nominal amount, whilst the eompro- 
mise wTis pending Jfc. feasilile, w'as a 
trust for A. ; & api»lt. w'os entitled 
only to tho sum tvotually paid by 
id 111 , with oustmnarv interest., — 
Daktf.k r. P.viAtEH (1842). 8 CL Ac Fin. 
657 ; 1 I, Kq. U. 289 ; 1 Dr. & WiU. 22. 


r. T Unless relationshij) of agency 

ended,] ‘■Semtdr : wiu'i*ci an ligimt for 
8'kle lias e(Tt‘tied a hindiug contract for 
sale, but the whole of tlio pnrehose- 
money has not lieen paid, or convey- 
tiiioe cxtHMitetl, all his cilscret ionary 
ptiw'ors, in wiiieh he %vauld bo warped 
l»y an intention to Ix'netlt liimself 
art' over, Sc he may lH>come a sub, 
purchaser from tho original purchaser 


without violating the rule that an ugent 
for sale cannot himself purchase, 
Harker v. M'Kenna (1874), 10 Ch. App. 
UO.distd. — L e\rm<>vtii c. Dailev (1875), 

1 V. L. R. 122.— AUS. 

s. Kfjeet of agent haring oytinii 

to purchase.] — A real t^sLitc agent wik<» 
secures from tho owner an option upon 
a piece of land Ac tlio preuniKO of a 
oonunlsslon of $500 if ho elfects tho 
salo of it, cannot buy it uikui tlio 
option & claim tho commission. -- 
LECOinw r. Daoe.vais (1914), Q U 47 
S. C. 1.— CAN. 

t. .1— Pltf.. a real estate 

agt'nt , obtained an opt Ion for t hirt y du> s 
to Imy or sell defts.* land at $260 an acre. 
Sc on such option ontert'd into a con- 
trfW!t for sale at $400 per acre. Defts. 
refused to convey on the ground of 
pltf.’s iion-diselosmv of the rise in 
value: — field : (1) pltf was an agent 
for sale w lieu lie procured the opt ion ; 
(2)- there w^ius a liuty to disclose. A: 
pltf. was not eiititle<i to spc'citic per- 
fonnance. Cane v. Allcu(Lord) (1814), 

2 Dow. 289 ; Kdwards v, Merrick (1842), 

2 Hare, (Ul ; Maepherson v. Il’aff (1877), 

3 App. Cus. 251, refd. — U evtley r. 
Xaismitii. 40 S. C R 477.— CAN. 

u. — .] — Deft, gave D. at 

4 p.m. a thirty days' option to pur- 
eUast' iiis proiM*rt.y at L.. during tlie 
currency of w’hich he resold to pltf. ot 
an oilvance of $200, n'presenting to 
deft, that it was at an advance of $400. 
In an luition for 8p<'cifie i»erformance : 
—Held : 1), could not purchase till 
be liad divt'sted himself of his charaoUu* 
as agent, A, to do so, he was bound to 
disclose all facts in relation to the re- 
sale. — B eer r. Lea (1913). 29 O. L. R. 
259 ; 4 O. W. N. 1532.— CAN. 
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utmost good faith & openness. — H esse v. Brtant 
(1856), 6 De G. M. & G. 023 ; 28 L, T. O. S. 297 ; 
5 W. R, 108 ; 43 E. R. 1375, C. A. 

1557 . ^ .]— -An agent for sale who takes 

an interest in a purchase negotiaU^d by himself is 
bound to disclose to his principal the exact nature 
of his interest ; & it is not enough merely to dis- 
close that ho has an interest, or to make statement s 
such as would put the principal on inquiry. In 
such a case the burden of proving that full disclo- 
sure was made lies on the agent, & is not discliarged 
merely by the agent swearing he did so if his evi- 
dence is contradicted by pltf. & not cori*oborat<‘d. — 
Dunne v. English (1874), L. R. 18 Eq. 524 ; 31 
L. T. 75. 

Annotati&na: — Consd. Panama & South J^aciflo ToU'prraph 
Co. V. India Kubbt-*r, Outta Porclm & Tolctrraph Works 
Co. (1875), 10 Ch. App. 520 n. ; Guy v. Churchill & Siiu 
(1889), 60 L. T, 740. Apld. liaguniia Nitrate Co. r. 
Laimas Syndicate, 11899) 2 Ch. 392, O. A. Consd. 
costa Uica Uy. Co. tJ. Koru-ood, {1901 ) 1 Ch. 746, C. A. 
Apld. Stubbs tJ. Slater, 1101 01 1 Ch. 195. Refd. llaUison 
V. Hobson, [1896] 2 Ch. 403. 

1558 . ,] — Where a solr. purehased, 

nominally for bis brother, but really for himself, 
certain houses, the property of two ladies for whom 
he was agent, concealing from them the fact that In 
was buying for himself //e/d ; the purchase 
could not he enforced. 

Assuming that in every respect this was a sale 
which might have been supported had the ladies 
been told that their agent was ]iims<4f the pur- 
chaser, that fact not b(‘ing disclosed, it cannot he 
supported (Lord Cairns, (^).— McCherson p. Watt 
( 1877), 3 App. Oas. 254, H. L. 

Annotations : — Apld. Ward v. Sharp (1881), 53 L. J. C4i. 313. 
Consd. Jteihm) Hroton Vo, (1884), 26 Ch. 1). 221. Apld. 
Luddy’H TruHtoe r. Prard (1S8C), 33 CIi. I). 500 ; Uiohurdn 
r, Whitham (1892), 66 L. T. 695, C. A. Refd. Moody 
V. Cox & llutt, 1191 7 J 2 Ch. 71, C. A. 

1559 . Agent reselling at profit.] — Where 

an agent ]>urchasod lands of his principal, 
having previously to the contract enbired into a 
secret negotiation for a resale of j)art of the 


property at a profit ; — Held : he was a trustee for 
his principal to the oxf ent of the profit. — Rarkeu 
u. IIARBISON (1840), 2 Coll. 540 ; 03 E. R. 854. 

1560. .J — Pltf. having obtained an 

option to purchase a mine in America, entered into 
an agreement with deft, that deft, should endeavour 
to sell the mine in England, & that the profits & 
expenses should be shared equally between them. 
In July, 1871, deft, informed pltf. that several 
persons (not mentioning their names) were willing 
to give £00,000 for the mine. IMtf. accepted this 
offer, & on July 2S signed an agreement, bv which 
he agreed to sell tiie mine to deft, on behalf of t he 
purchasoi*s, who were in fact deft. & F. On 
Aug. 3 deft. ^ F. resold the mine to a co. for 
£150,000 in cash, &; £50,000 in fully paid-up shares. 
On a hill by pltf. for a decree declaring that ho was 
entitled to one-half of profits made by deft, on 
sale of the mints for an account : — Held : 
(1) deft., as agent of the partnership adventure, 
had not made a sullioient disclosure ; (2) pltf. was 
entitled to a decree. — Dunne ik English, No. 1557, 
ante, 

xinnotations : — COnSd. Paunma & South I'aclflo Toloprruph 
Co. r.lntlin Rubber, tnit la Perclia it Telepfraph Works 
(1875), 10 (’ll. App. 520 n. Tin* case of jjiinnr v. Ungti^U 
illustrated the same pnuei])le —a most valuable priueiple- — 
8: always acted tJjHUi by this et ,, luiiiudy, 1 hat there slkould 
he uo coiu*<‘almeut , no e»>utrnanee hyvxhieh one iiuin was 
t<i he detu-i vedof Idsritrht uifimist aiml her( M ai.ins, V.-C.) ; 
Guy V. Churchill & Sim (1SH9), 60 h. T. 740. Apld. 
Laufuiias Nitrate Co. r. Lairnuas Syndicate. IISOO] 2 (^h. 
392. C. A. Consd. Costa Hlea Ry. Co. v. Forwood, 119011 
1 Ch. 746. C. A. Apld. StuhhH v. Slater, 11910] I ch. 
195. Refd. Rattisoi) v. Hobson, {1 896] 2 Ch. 403. 

1561. .] - Pltf., in 18(58, consigned a 

ship to G. & Co. in (Jiina for sale, fixing a mini- 
mum ])rico of £90,000, A: requiring cash i>ayment. 
G. & CV). employed deft, in Japan to sell the sliif), 
with the same instructions. This was done with 
pltf.’s knowledge consent. Deft., having vainly 
attcMUpted to sell the ship on the terms mentioned, 
took Ikt himsidf for £90,000, about the same time 
resold her to a Ja|)anese princ<i for £100,000, 
payable tis to £75,000 in cash, the rest on credit. 


1559 i. — Agent reselling ai profit A 
-■ “Hefts., laud agents emplnyed by pltf. 
to sell his land to tlio (Yo>\a», during the 
course of tlieir employment ac<iulred t he 
knowledge that the t-rown would In all 
probability give £5 p(T acre for the 
land. Rofoi’e tlie jig<*ncy was Iciniii- 
nated one of defts. iMiiv.ha'jed tin* land 
on his owm aec<junt for alK)ut £2 lO.s. 
per acre without disclosing to pltf. the 
fact that there was such a prohubillty, 

shortly aftcrw’ards sold it to the ('njwn 
for €5 per afire: — Held: sueh imn- 
discloHure was a breaeh of defts.’ diity, 
& pltf. was entitled to recover from them 
tlie differeiiee bfdween the jiricifi ifi- 
ceived by him & that paid by the 
Cmwn. — Rlackuaai v. H WTHOurii 
(1917), 23 C. L. R. 150.—AUS. 

1659 ii. .] -Pltf.’s agent, by 

a devious course, of coudnet, took fpt»m 
pltf, an agreement of sale to himself, 
resold it to G. at a price higher than 
that at which he repniserited m pltf. j 
that he had sold it, paid ov<*r to pltf. a , 
sinall'T sum, less the agiHH'd e.omnussion, i 
& divided the balanc.e w'iU» his partner 
in tlifi tran.saction : — Held: pltf. was 
entitled to recover, not only the profits 
made by the agent hiiuself, Inoluding the 
oomtnis.sion. but the amount paid to his 
partner. Morison v. Thompson, L. R. 9 
Q. R. 480 ; TAnlrr v. Stubbs, 45 Ch. D. 1 ; 
^ Massey v. Iktrirs, 2 Ves. 317, distfl. — , 
McLkoi) V. Hhjoiviiotii VM ftOll), 18 
W. L. R. 296, H. C, K.~-CAN. 

i 

1559 iii. TL, being auf ho- 

rlscd by pltf. to sell land on commission. ! 
entered into an agrf'Ciiicnt for sale with ' 
O., which waa c<mfinned by pltf. 
Before the flnal execution of this agree- 
ment B. entered into a contract with 


, V. wlu'reby lie was to have a h»»If- 
I intemst with C.iii Uie hind in queslion, 

I it he also entered into an agreement 
I with M, under wliieli M. w'as to be 
I entitled to a half-share in the infcTest 
j obtained by R. as a result of the ar- 
j rangi'iiumt with C. R., C., &, M. cmi- 
; trilmtiMl low’urd.s the jirifM* in proportion 
; to their re.spective share.s in tlu' land, & 
they all derived tin? lienetlt arlr^ing 
through tlie dediietioii from the priee 
of the cxmimiHqoii to which R. ^vas 
fjutitled as pltf.’s iigent. The huul was 
Mitwupiently sohl to V. Pltf. then : 
disenvered the fuets Sc sued R., C. & M. ' 
for t he prfdit.s derived from Huh wde : — ; 
//eld : (1 ) R Sc, V. w*ire in fjM't partners. 
Sc f.- w-as liabh* <‘qiially with R. to I 
iK'Count to j»Hr. for the profits; (2) 
nothing was brought home to M 
w'hieti should make him lialile to pltf. 

, Lfind/ V. /v?;aw.v, 11 8931 1 Ch. 226 ; Loyunas 
i (Jo. V. /jogunoH Symlicatet (18991 2 Cti. 
392 ; (libson v. Jcyes^ 6 Ves. 278 ; /bjrke.r 

V. Me/\cntuj, 10 Ch. App. 96 ; Imperial 
MirrnniHe (Jrej/it Assocn, v. Cole.nutn, 
L. U. 6 11. L. 189; //agnell v. Carlton, 

6 Ch. I). 371 : IVitliams v. Scott, 11900] ' 
A. C\ 4!19 ; Mossry v. Varies, 2 Ves. 
.317; /iiniher v. ftarber, H t'h. App. i 
.i6 ; Morison v, Thompson, L. It. 9 I 
i). R, 4 80 ; Tyirell v. /tank of f^oiuUm, ' 
10 H. L. C. 26 ; (/ran* v. (/<fid tJxplora- , 
Hon Si/ndi^ale, 1 19001 1 K. R. 233 ; Ve 
/iu’sehe V. All, 8 Ch. D. 286, cjRvJ.- - 
PosiuKnKNKF. r. R\te (1910), 15 

W. L. K. 542 ; 3 Sask. L. R 417.— 
CAN, 

1669 W. — — .1 — Deft., a real 

ffstate agent, was employed by pltf. to 
sell a projK/rty. lie represented to pltf. 
that be had found M. ready D) buy at 
$100 i»cr foot frontage. The sale was 


I carried mif, it deft.. n‘eeived tlie nsunl 
eornmlKHion. Deft, stihseiimnil ly, m 
I M.’s nmiK*. iTHohl t-o S. at $HK) it foot, 
' M. Jia\ ing been merely a nominal ]nir- 
ehasiT : — //eld: deft,, was jieeoiinfahle 
for the difl’i'rene.o, $60 a foot, less 2J p<T 
e(miiniri.sion, which would have 
lH“en due on «n ordimiry on the 

amount of tlie n'stile. ]\1i i.i.F.u r. 
N\NI» (1913), 24 D. W. R. 523: Itl 
VV. N. 956; 10 D. L. R. 186. -CAN. 

1659 V. — — .1 —An agmit for sale 

of land at a fixed prie<*, liuving sold for 
more than double such ]>nce, informed 
his prine.ipul he had bt^en nnuble to Hell, 
but would iiurcluise at the fixed price 
Iilmrteir : — //rW .• the prine.ipul w:»s 
(‘ntitled to tj»e proilf- made by the agent 
on the Kiile. - Gii.MK.UT r. Stuku (1914), 
28 W. L. K. 10(5.- CAN. 

i 1669 vi. .1-Pltf. employed 

deft,, as his agent to sell timber. Deft., 
by undcTRluting t he value oi tlic ilml8?r, 
iudiuM'd pltf. to Kell it to him for 
$200,000. lie rcHohl if the following 
year to C. for $500,000 : — 7/rfef .* he 
miiKt aecount to pltf. for the dilTenmee, 
vl/.., $300,000. I.,i;NTr. Pkulky (1916), 
44 N. B. R. 439 ; 35 1). L. R. 214. - 
CAN. 


1569 vii. .l“-Deft,H., agent h 

of pltf. in the purchase of hind, wT.ni 
found not, to liiive mad<* a proper dis- 
eloKure to pltf. of the value of the land, 
Sc to have jnduei'd him to reJinqulHti 
tils Hhar^j for a small sum, Sc then sohl 
at a large profit -/Jeld : pltf. entitled 
to a Hhare of pndlt made by defts.—- 
Simpson r. Davih (1914), 27 W. L. R. 
632.— CAN. 



Agency. 


474 


Sect. 2 . — PrincixxtVfi riyhtfi against agent: Sub- 
sects. 1 1, 12 cfc 13 ] 

Plif. was not informed that deft. h*ad purchased 
the V(*ssel iiirnsolf, or that he had resold it, till 
June, JH(i3, after the transaction was completed. 
Jleft. paid £90,000 to (i. <k Co., who remitted it to 
j)Itf., <te eventually obtained Uie whole amount 
of £100,000 from tlie Japanese prince. In 1S73 
pltf. fihsl a hill in Ch. to compel deft, to account 
for profit made by him in resale of the ship : — 
Held: (1) the relation of agent principal was 
established between deft. pltf. k, (jxisted at the 
time of purchase k resale of the shij) by deft. ; 
(2) he was liable to account to pltf. for profit made 
by him in the transaction. — 1)E BufisenE v. Alt 
(1H7S), 8 (^h. D. 280 ; 47 L. J. Ch. 381 ; 38 L. T. 
370 ; 3 Asp. M. B. 0. 584, C. A. 

Annnt^iUonf* : Mcyernteln r. Enstorn Agency Co. 

(IHS:.), 1 T. b. Jl. 59r>. Folld. Powell & Tliomas v. JodoK, 
11905) 1 K. H. 1 1 , ( J. A. Mentd. lie I’oppercll, pepperell v. 
(;imml>crlain (1S79), 27 W. iL 410; The P'anny, The 
Matilda (I HK:t), 48 1., T. 771. (J. A. ; Ulako v. Gale (1885). 
'M Oil. 1). lOG ; Allcard r. Skinner (1887). 80 Ch. 1). 145, 
<J. A.; Northumherhind v. Itowman (1887). 5G L. T. 
778; IlarrlB v. Flat MolorH (lOOG), 22 T. L. 11. 55G ; 
J{e .loie-ey, .loicey v. Elllet, fllM 5) 2 Ch. 115. (\ A. 

1562. Remedies of principal— Principal may 

repudiate or adopt transaction.]— Wiiere an agent 
for siilo of goods f)uys them himself, without assent 
k knowledge of the principal, the latter can aflirm 
k adopt or reject k disavow the transaction as 
between those two ; k wh(?re there have been 
two or more of such t.ransac lions distinct from 
each othcT, he can adopt or aflfirm oiui or morcj of 
them, k reject k disavow th<* rest. — K ea r. Bell, 
Bkllp. Kka (1852), IS L. T. O. 8. 312, (]. A. 

1663. .1 -Bknti.ky r. Ckwkn, 

No. 1522, ante. 

For full unnH., sre S. C. No. 1522, aa/e. 

1664. -.1 An ngent, (MUployed to 

sell ost>aU's, took them for liims(‘lf un(h‘r colour of 
a fictitious purchase, k sold ])arl . Afl(‘r his death 
an inrpiiry was directed to asciTlain the real value, 
according wliicii his <\s(atc was to be charged, the 
principal having an option to t4ik(* what remained 
unsold ; k ( he agent having fraudurently prevailed 
on his nrincipal to (ixecute a least' at a rtJiit under 
t he real value, the agt'nt’s estate was chargt'd wdth 
the loss arising from f hat. - Uakowk^ke r. Veknon, 
No. 13(11. ante. 

Annotations Consd. &Folld. Gniiond r. Ilutoldnson (1800), 
IG Viw. 01. Reid, /{c VVhlt(‘ht'u<l, A’.r p. Jlurnund'H 
Exor. (18G0). 2 L. T. 77G ; Makcpnu’t* r. |{(»KfrH (1 8G5) 
15 W. I{. 150; TuriUT v. Hurkiu'^lmw (1SG7). 15 W. 11. 
755, C. A . 

For full srr S. G, No. 15GI, antr. 

1666. No confirmation without 

knowledge.] -An agent einidoyt'd hy a young man 
to sell a rtwersionary legacy is not i>erinitt4Hl to be 
purchaser (hereof himself at an undervalue. 
Nothing amount s to a continua tion of such a trans- 
action until ^ the vendor be fully apprised that he 
might ho rtilieved against (he original transaction, 
if ho chose to impeach it. — Ckowe r. Ballahd 


(1790), 2 Cox, Eq. Cas. 253 ; 3 Bro. C. C. 117 ; 1 
Vos. 215; 30 E. K. 118. 

Annotation : — Reid. Gowland v. Do Faria (1811), 17 Vos. 20. 

1566. .] — Where an agent 

employed to sell property purchases it himself, he 
is bound to show there was no concealment or un- 
fair representation, k that in purchasing himself 
the same advantages wore afforded to his principal 
as if the property had boon sold to a stranger. 

A steward k agent, being employed to sell an 
estate, purchased part of it himself at an under- 
value k secretly, in the name of another person. 
All actions k matters of difference between the 
parties were afterwards submitted to arbn., an 
award was made, k mutual releases executed 47 
years after the purchase, k 28 years after the 
award : — Held : ( 1 ) the principal, having been kept 
ignorant of the fraud, was not bound by lapse of 
time; (2) ho was not bound by the award k 
release, on the grounds the deception had been 
continued, k the purchase k fraudulent circum- 
stances relating to it bad not been brought under 
the consideration of the arbitrator ; (3) the pur- 
chase must be set aside. Charter v, Trevelyan 
(1844), 11 Cl. A Fin. 714; 8 Jur. 1015 ; 8 E. R. 
1273, IT. E. ; sub nom. Tkf.velyan v. Charter 
(184«), 9 Beav. 140. 

Annotations : — CODsd. Mnnby r. Dcwicko (1857), 3 K. & .T. 

542 ; Clanricarde r. llonning (18G1), 5 L. T. 168. 

1667. Transaction set aside.] — 

RcmisciriLT) v. Brockman, No. 1552, au/e. 

For full anns., see S. C. No. 1552, ante. 

1568. Position of sub-pur- 

chasers.] — A decree was made against A. B. 
sotting aside as Iraudulent a j)urchaso by an agent 
from his i>rincipal ; k a reconveyance k the usual 
accounts of rents k purchase-money were directed 
in which an allowance was to he made for substan- 
tial repairs k lasting improvements. A. B. sold k 
convc'yed part of the property pendente litCf k died 
before the accounts were completed ; a supple- 
mental bill was filed against the purchasers k the 
heir k personal representatives of A. B. ; the bill 
charged that j)ur(rhasers, in case of eviction, 
claimed comf>ensation out of the estate of A. B. 
The conveyances pendente tlie being set aside ; — 
Held : purc*hasers were entitled in this suit, as 
against their co-defts., the personal represen^tives 
of A. B.. to an order for repayment of their pur- 
chase-money, k were entitled as against pltf. to an 
allowance for substantial repairs & lasting ^ im- 
provements, but no greater relief could bo given 
them in this suit. — Trevelyan v. White (1839), 1 
Beav. 588 ; 48 E. R. 1009. 

1569. Unless laches.] — A 

bill to set aside a purchase of property by an agent 
was dismissed with costs, it being proved pltf. had 
distinct notice, at the time, that the agent was one 
of the beneficial purchasers, k the vendor not hav- 
ing instituted a suit for 0 vears. — W entworth r. 

I Lloyd (1803), 32 Beav. 107 ; 55 E. R. 183. 


1562 i. — ~ ttemedirs of principal — 
l^rincipat ma)/ rrpmliate nr adopt trans- 
action.] Wiu rc jiji ap:t‘n( appoint od to 
sc\\ his ])rliuMpal’8 ^roodH for a llxod 
price buys tlu'm <»n bH own tuvount 
wltJiout the proviotis censrut of tlie 
latter, It Is compriiMd b)r (he print'! piil 
ollher to reputilato llio transaction in 
tho cilrt'uiust^inocs mentioned in Indian 
(•-ontract Act. s. 215, or to alllrm it. 
If he ehH^ts to alllrm, he will ho liablt' 
to pay to the awront sneh ehaixt's onlv 
as are itu'identH of the transaction td 
]»urehaHe, hut If (hose chartrt's an* 
annexetl by tlie terms t>f (he cotitmtd 
to the a+ri'ney. so as to rt'gulatt' tlie 
rt'latlon of prineipal ,S: atrent ns dis- 
tinguished from the rt'lathm of vendor 
cV puroliaser, tlie ogt'nt is xiot entitled to 


rt'eover them. Salomons \. Vender^ 3 
11. G. t»59, & Andreu'S v. Jfamsau d* 
('o., 11905) 2 K. li. G35, refd. — JoAcnix- 
SON r. MictatJKE VALLAimnAs (1909), 
1. L. ll. 5t Horn. 292.— IND. 

1562 ii, Agent held 

trustee for principal.]-— .\n aurt'til beimr 
einployetl to sell or exehauRe lamts 'ivas 
uiiahlt' to tlt» so. Shortly afterwards, 
on the property beliiK offeri'd for sale 
by aiietion under a ptiwer of sale in a 
1 mttye., the mn'nt liiraself bid. & bmimi' 
j tlie puH'liaser. In a suit impeaching 
I the purehivse : — Held: (1) tho agt'iil 
I was a tnistce for the prliieipal ; (2) as 
I Pltf. had made unfoiiiulod charges of 
j fraiul t't misoondnut. no costs should 
he allowed. — Thompson r. Hoiaian 
(ISSO), 28 Or. 55.— CAN. 


1667 i. Transaction^ 

i set aside. I — An agent for sale of a farm 
: & crop at a price of $6,000 offered tho 
; farm to M. at $6,500. Without dis- 
closincr this lie offered the o>%'ncr tho 
! price fixed, $6,000, & an agreement for 
sale at that price was signed. Shortly 
afterwards the agent made an agree- 
ment with M. to sell the farm & part of 
' the crop for $6,000. The owner, when 
he iH'camo aware of this, brought an 
, action to set aside his ligreemcnt : — 
Held : as the agent did not disclose to 
! his principal the offer to M. (or $6,500, 
the transaction between him k the 
i owner could not stand. — Nkwbtead 
; r. Howk (1911).. 17 W. T,. R. 171.— 

I CAN. 

I 
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Sub-sect. 12. — Where Agent takes Gifts from 
Principal. 

1570. Gift by principal to agent>-Conditions 

of valid gift.] — To support a gilt made by an 
employer to an agent, equity requires (1) the 
employer should not only know he is making 
a gift but should be acquainted with the full 
measure &: extent of it ; (2) if tliere are any 

pecuniary transactions between employer A:, agent 
in respect of which the employer may consider 
liimself indebted to his agent, it is of absolute 
necessity that the agent, before lie accepts a gift, 
should make his principal acquainted with the 
stfite of accounts between th<*m. — Wikchilska i 
(Earl) v, Garktty 1 Mv. k K. 252; 29 i 

E. P. (i77. 

1571. .] — A testator bequeathed all his 

property to his widow, the chi(*f portion of whic*h 
consisted of certain leaseliold premise's A: tin' 
busines.s carrie<l on there. Their son 11, inid for 
some time been manager of tin* business, tV: after 
his father’s death he continued so to net on belialf 
of his motlujr. She assigned the lease of the 

remises, with the goodwill of the business, to H. 

y way of gift. She died, having by In'i* will 
appointed H. Sc another son A. In'i* exors. tS: 
trustees, & left all her real Sc personal pioj)erty 
upon trust, after payment of et'rtain legaen's, lt> be 
divided between her tlirce ehildrin, 11., A., A: a 
daughter, in equal shares. A. sought to sc't aside 
the assignment Ac claimed the Jf*ase Sc busiin'ss 
as part of the residuary estate of liis mother: — 
Held: the assignment was valid. — Tic C’oomhkr, 


I CooMBER V, COOMBER, [ 1911 ] 1 Ch. 723 ; 80 L. J. 
i Ch. 399 ; 101 L. T. 517 , 0 . A. 

I 


I Sub-sect. 13.— Where Agent acquires Secret 
' Profits not being Pribes. 

1572. Agent may not acquire secret profit.] — A 

covenanted servant of tlie East India l>o., a senior 
merchant, acting as agent of the co. (as resident or 
chief at one of their factories), was incapable of 
forming any contraef. in wliicli the co. was inte- 
rested, so as to derive ])rofit to liimself, or any other- 
wise than for the profit Ac atlvanlage of tlio co. If 
any such contract wc're actually made between 
him, as a men’hant dealing far hiinself. A: tlio co.’s 
hoard of trade in India, iu which contract undue 
advantage was taken by him, by means of Ids 
knowledge' A: inlluence as resident at- the fact-ory. 
In* could not, to a hill in Gh. by the co. f<ir eliscovery 
iSc relii'f, demur geiu'ially on tin* ground of want of 
e(|uity. — Henchman r. East India Co. (1797), S 
Pro. i*ai‘l. Gas. 85 ; 2 K , ll . 159. 

1573. — — .1 -Wlu'rea ])(‘rson vocc'ives commis- 
I sum money as ageait l\e sliall not- h(* allowenl to 

I charge the principal any more' tluui the sum actually 
- paid for ilie article* furnisheel. — A.-G. r. Gochrane 
I (1810), Wight. 10 ; 115 E. H. 1151. 

1574. Evidence ol overcharging. |~ It is the 

! duty of a swe>rn broke*!* of Eeuulein te> e'hargo Ins 
! ])i*incipal only the cost price* of arlicle‘S imrchased 
! for him, in aelelition to his cenumission. A: the? priii- 


PART VIII, SECT. 2. SUB-SECT. 12. 

1570 i. Gift hif principal to agent.] — , 
(Iranis in re'vcrsion obHilncel l»y an I 
ngenl from his employers by frumi & i 
uiisre^preseiitation were? afte'rwareis j 


e'husod. — HUTCIIINSON V. FhKMlNO 

(li!08), le) S. 0. H. 134— CAN. 

b. Jgcnf 'purchnsing charge on 

principal's property.] ~\i\ aerent. pnr- 
e^luisod at an iimiervaUio a eUarp:** em 


as.'.ifcned for valuable consitleration to tho ostaU* of his principal, while* hi 
a piircjhascr having notice of the facts , n-o<*ipt of the reuits chnrtred his prin 
it nature of the title :■ • Uehl : (1) the cipu] >vjih intere'st on the factwalue o: 
crants must he set aside; (2) a con- ' * . - . 

veyanee taken after such grants, the 
hdiieiary ivlatious still existing Sc the 


grantor ignorant of his riglits, was a , 
eontlnuatlon of the fraud, A' not a eon- | 
lirmation. 

It is doubtful wlietlier equity ought | 
to allow, in any cireumstunees, a d<*ahng I 
Iietween an agent & ids prineipul, ther«' j 
lieiiig sucli a eonltii't lK*(w<*en inter<*st | 
duty. — D i'nhau r. Tukdknnick i 
(1813). 2 Ball Sc B. 301.-- IR. l 

PART VIII. SECT. 2, SUB-SECT. 13. j 
1572 i. Agent may not aenvire secret | 
pro/R. 1— The Imshand of A. loft her by | 
will a house he hail eontrjw*l<‘<l to pur- j 


of 

the charge: — Held: as trust<;c for his 
principal, tho extra intercist it ‘ tain ed 
should 1)0 applied towards tlm e‘x- 
t-liiguislunent of the charge ; Sc lapse of 
linn*, even though It. might possildy 
hav'<* <iaiised (ho loss of mat<*iial 
evidence, would not. shift the burden of 
proof, orjginnify resting on the ag(‘nt, 
to the prinelpal. — J’A'rnoN r. Hamilton, 
linilj 1 I. ll. 4<;. - IR. 

c. Agent reve icing ref urn com- 

tnisHton from suh-agent -- J*rofit from 
sjtecial arrangement v'ifh /woi/r, | J'ltfs. 
c'nteiT'd into an agremient, with defU. 
that, all consignments of i»roduoe, wliich 
(lefts, might miiko t.o Kuropo should 
made through pitfs.’ Ann; that pllfs. 


assignee, resp., n((ording t( t.lie law f ji,,.* iiiifu miiko ooHiiin mi 



a. Agent purchasing at lower ; became indebted to plt.fs., & pltfs., 

price than stated to principal.] - AppM ., • having furnished th(‘m with an ae,oount. 


real estate broker, undertook to buy 
(wo lots for resp., coiiimiKsion to in' 
payable by the vendors, at a quoted ' 
prio*. Ho purchased one lot from tiie 
vendors at a lower price, l»ut received 
the full stipulated priet* from resp, JIo 


of tlie traiisuctions Iwtwss-ii them, sued 
to n-eover the balance duo. Defts. 
admitted (he correct ness of the debit 
side of the aeeoinit, hut denied in 
general terms that of t.he ertidit side. , 
it ap!»eurT*d that in the aceount didts. i 


Kirther falsely repri-scntetl to r(‘sp. 1 were charge<l on ac^iourit of local ^ 
that another party had I anight the j exchangee ® rate high(*r than that 


second lot A: he would have to buy it at 
an advance on the cpioted price, Ac resp. 
paid this fwlvanoc T>rice, aiiplt. pur- 
chasing it at the original price A: n*- 
taining the difference //rW .* appif. 
liable to account for the st*cret jiroflts & 
not entitled to any conunission or 
brokerage in n*spc‘et of the lots pur- 


uctually paid to tho bank, with which | 
plff-t. /lad marlo a special arrangtiiicnt [ 
without r(*f(*rciioo to (ho contract with ' 
defts. It also api)Carod that pKfs., ! 
under an arrangemeiit mode with their ; 
agent** at the of consigniaent, liad : 

r(‘ceived from them als)iit 1 is*r c(‘n1. ^ 
on Uie various eoii'-igrimentb by way of 


I return commission, A* that this airange- 
j ment. had not heiui communicated to 
defts. .• (1) defts. wore not 

entitled to tin’ bencllt of the spoc^ial 
airangi'ment la'tween plt fs. Sc t.ho bank ; 
(2) pltfs. w't'n* liahU^ to defts. for the 
amount, ri'eelved by them as return 
eominission.- -M aykn r. AmroN (181)2), 
1. L. It. Ui Mud. 23H. - IND. 

d. Agent to procure loan lemiing 

his <ncu miuiey.] Under an agreement., 
whereby an agent. agr(*eH to llrid a 
h*n«ler of so miieh money on mgte.. It is 
not ('om[)et(*ijt for the agent to lend his 
own mon(*y.“ (BtKKN r. Dai/jktv Sc 
(Jo.. Ltd. (ll!lt*), 21 U. L. R. 501). — 
AUS. 

•. Agent taking lease, of prin- 

cijutl's jwoperty.] ■ A lease obtained by 
an agent from his i>rine|pai, w’ho was 
strict tenant for life, with a limited 
powsT of leiising, at an under-value, Ac 
for a t.t'rm hmger than tlei powcir of tho 
tenant for life authorised him to grant : 

- -Held: framlulent Sc void os agidnst 
t.he Huce<‘Hsor of t lie. grantor. — Kicu i*. 
liirNoANNoN (Loud) (1H41), 1 Dr. Ac 
War. 511 ; 1 Uou. Ac L. 335.- IR. 

f. j — Valuablet Icasos Ac 

agn*enn*iits for leasrts oidalned by an 
agent from his principal, the principal 
reposing conlldenec in his agent, Ac 
the ugimt availing himself of tho inex- 
perience, m*gljgenee, Ac extravaganeo 
of the principal, will he set asidi*, or licld 
us securlt h*s only for money advanced. — 
Wa'It e. (HiovK (1805), 2 Sch. Ac L. 402. 

- IR. 

g. — ] — agent may take 

a lease from his prin(’i|ial, but must 
always bo ]>repaiT*d to prove that full 
information w'us imparted to the 
principal, Ac that the contract was 
entered into with perf<s‘t good faith. — 
Moldny V. Kkhnan (1842), 2 Dr. Ac 
Wat. .31. -IR. 

h. JtCAil cjdate agent.]-- A real 

estate agent may not, with the solo 
vi(fw of inen'itHing his ejnoluinonts, 
oblige his principal to pay a price liigher 
I ban the one d<*manded by t.he seller. — 
LAimKC’guKiJ. DoMiiiiowsKi (lODl), Q. U. 
40 8. U. 2S0.-CAN. 
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Agency. 


Sect. 2. — PrincipaVs rights against agent: Sub* ■, 
se ct. 18. 1 ! 

cipal having averred in an action of assumpsit that ; 
the broker had charged him more than cost price, ! 
which pltf. had paid : — Held : it was sufTlcient 1 
proof of such avennent to produce a running i 
unsettled account between the parties, by which i 
it aj)pciire<l the i)rincipal had paid more than the 
amount of the overcharges, although on the whole 
account, & when the balance at a subsequent period 
was struck, the principal was indebted the 
broker in a sum far exceeding such ovesreharges. — 
Proctor v. Brain (1828), 3 0. &; P. 53(1 ; 2 Moo. 
& P. 284 ; 7 L. J. O. 8. 0. P. (J(i. 

1575 . Master of ship.] — lf.,mastcrofaship, 

drew a bill on account of the ship at the Cape for 
£1,500. Owing to the state of the exchange, he 
received £134 prejuium^ which i\is exor.s. claimed 
under a usage ent illing masters t/O such benefits : — 
Held : the premium belongtid to the owner. 

This premiufn bfilonged to tlie owner & not to 
the captain. If a contrary usage has prevailed, it 
is a usage of fraud & plunder. What pretence can 
tliore bo for an agimt to make a profit by a bill upon 
his principal? (liOUn Kixkn borough, C.J.).— 
I)iPix)CK V. Blackburn (1811 ), 3 Camp. 43. 

Annolalion Apld. Morlson v. Tliomphon 1^. 11. 1» 

O. B. ISO. 

1576. -- -- -• .1 -3'he niMsterof n ^bipisbouiid 

to i*.mx)loy the whole of his time attention in the 
service of his employers, scmhlc^ a custom allow- 
ing him to trade on his private accemnt during the 
voyage, is bad. — (Iaudner v. McCutcjitkon (1842), 
4 Bcav. 534 ; 4» B. B. 44(1. 

Anfiolotion Pcgu r. .MiUMlowcIl (1S7S\ 8 Cli. P. !»('», 

C. A. 

1677. .! .\ ship lied, hy agre(‘ment 

between the o\viu‘i*,s A: master, gon(‘ several voyages 
to intermediatt^ jjort-s ; th<' geu<‘rality of these 
voyages were unprofitabh'. I'lie masl-er informed 
his owners f ind he should ship a cargo at Sydney to 
CHiina on Ids own aeeomd, l>ii( this was not 
assented to hy the own(*rs : : (1) th<* master 

not entitled to u.s(5 (lie ship on his own account; 
(2) h(* s(-ood in ( he position of (j’us(,ee for the ownei's, 
A:, was hound to account for all jirofit made hy (lie 
ship whilst under his command.™ Sjiali.<;hoss r. 
Oldham (18(>2), 2 .Tolm. tS: II. (iO!) ; 5 L. T. 821 ;10 
W. R. 21)1 ; 70 E. B. 1202. 

1578. - Agent to obtain lease.] -In an action 
fordi'C(‘it, pKf. declared he had (‘iiiploycd deft, to 
obtain a leiuse for him ; that. deft, fraudulently 
i‘t‘prc.seuto<l (lia(. a [ireinium of £150 was t.o be paid 
for it, whereas only £100 was t(» he paid, by means 
of which frauduh‘nt nqu'csimtation deft, obtained 
from him £50, c.onvert<‘d it to his own us<‘ : — 
IJcUl: tlu'se allegations were suflicient without 
further stat ing t hat the £50 so obtained was over At 
above the £100 to bo paid for the lease. --FF.WTRErf.s 
r. Austin (1810), 2 Marsh. 217. 

1579. - - Co-owner as ship’s husband, b Deft., 


co-owner of a ship, supplied stores to it as ship’s 
husband : — Held : he wjw only entitled to cha.rge 
his co-owners, on a bill for account of ship’s 
profits, the cost price of supplies. — R itchie v, 
CouPEB (1860), 28 Beav. 344 ; 54 E. R. 398. 

15 g 0 , Not entitled to commission.]— An 

agent, employed to sell land, sold it to a co. in 
which he was interested as a shareholder 
director : — Held : he was entitled to no commission 
from his employer in respect of the sale. — Salo- 
mons (Salomans, Solomons) v. Pender (1865), 3 
U. & C. 639 ; 6 New Rep. 43 ; 34 L. J. Ex. 95 ; 12 
L. T.267; 29 J. P. 295 ; 11 Jur. N. S. 432 ; 13 
W. R. 637. 

AnnotafianH: — Apld. Robinson r. Mollott (1875), L. R. 7 
II. L. 802 ; AndrowB v. Ramsuy, 1 1903] 2 K. B. 035. DlS^. 
Ilippisloy f. Kmo (1904), 74 L. .1. K R. OS. Apld. 
St ubbs V. SlaU r, [lOlO] 1 Ch. 195. Retd. Tcdcy v. Shand 
(1871), 25 L. T. 058 ; Mollott v. Robinson (1872), L. R. 7 
C. P. 84, Kx. Ch. 

Transaction outside agency.]— PR f.. 


1581. 


a merchant at. ManchesUjr, from time to time con- 
signed, for shipment & sale abroad, goods to 
defts., a firm of traders at Manchester, who, with 
another person, were merchants in India. Defts. 
shipped their own & pltf.’s goods to India, where 
they were sold by the member of the firm there, 
who purchased with the proceeds of sale other 
goods, which he remitted to defts. at Manchester. 
He also sent defts. an account in which pltf.’s 
goods sold in India were placed to his credit, 
& certain bills of exchange for the amount of 
proceeds of sale, lt‘ss commission, were debited. 
These bills in fact never existed, but defts. 
in their slRtements of account with pltf. placed 
the amount of tlio imaginary bills to his credit, 
debiting him with the cash advances on the goods 
A& paying him the balance : — Held : pltf. was not 
entitled to an account of profits on the goods pur- 
chased in India with the procetid^ of pltf.’s goods, 
defts. being commission agents only. — Kirkham r. 
Peel (1880), 44 L. T. 195, A. 

1582. Shipowner acting as shipbroker.]™ A 

sliipbroker, who is also managing owner of a ship 
A:, receiving a fixed sum as remuneration for his 
service as sucli, is not entitled to make an extra 
profit ff>r liimself by commission or brokerage for 
procuring cliarters & freights, it being one of the 
duties of a “ managing owner ” to procure charters 
& freights. — Williamson v. Hinb Brothers, 
[1891] I Ch. 390 ; 60 L. J. Ch. 123 ; 63 L. T. 682 ; 
39 W. R. 239 ; 7 T. Ti. R. 130 ; 6 Asp. M. B. C. 559. 

1583. Stockbroker.] — A broker instiucted by 

a customer to purchase shares at a price is not 
entitb'd to make a profit by purchasing at a lower 
price, A: delivering to the customer at the original 
price. Thompson r. Meade (1891), 7 T. L. R. 698. 

1554 , Reasonable charges unknown to 

principal.]- Pl( f. entered into aii agreement with 
defts., London stockbrokers, for purchase of 
certoiii shares, it being understood the shares 
weie not to bo takt;n up by pltf., but carried over 


1680 l. A (>/ rnlifJed to coinmii*' 1 invrlies at the time <if — Fi.K>nNti 

Sion.] DitouKV r. Lki’CCvh!’,, Ntn. 1590 j v, McNau (1883). 8 A, IL (>59. CAN. 

i 1681 ii. ,1 -H.. un mront for 

1681 I. Tnin^action oufsidc t sale. oITohnI h property to M. at the 

agency ] — IMtf. employed deft, jw his j priee llxe«l by the principal. E,, with an 
(iKvnt on separate Isolated oeeasions ! alt ermUive offer that if Iw advanced the 
to pay tares on pltf.’s laud, hut d Is- ! puivhaM' iaoiioy M, should pay a higher 
eontliiued this praetiee A' appointed ; price; th<* hitter offer was aewpted & a 
another iK'rson to look after his land A" transfer made to the with the 

pay taxi's then'on. The laml was then ' oumer's eonsent at the prieo IKed by 
leased to H., A:, taxes havirur fallen into ' him A a lease made to M. with u com- 
arivar, was assc'ssed stdd hy the i puNory pundiasin^ clause at the hlprhcr 
nuluielpaiity. the land l>eimr pun hased i price. The owner olaimimt the prollt 
hy deft, aetln;! st'cndly throu«:h an , frmu the affent /IrW .* the arranun*- 
aifimt : — JleUi : the conduct of deft. In incut was au advance by the iwHit to 
piirehtlsimr secretly for himself, thomrli * M. iV not a inircliasc by M. from the 
dlshotiourahle, was not such as to irive [ fijpMit, who was not acoouutuble for the 
pltf. any n’medy, theiv Uavlux Ishmi no protlt, - Ki-l r. IIaiipkh & IIansiek 
ilduciiuy relationship iH'twmi the • (1886), L. II, 5S. C. 06, — N.Z. 


J. Trade usage in Jiomtfoy.] - — 

According to the custom of trade in 
Bombay, when a merchant nniuests or 
avithorises a tinn to order & to buy & 
send jroods to him from Kiin)i)e, at a 
' fixed prici*, net free ^ -down, including; 
: duty, or free Bombay harlwur, & no 
' rate* of remuneration is .siM»ciflcally 
I mentioned, the finii is not l)onnd to 
< lu'oouut for the price at winch the 
ffoods were sold to tlie firm by the manu- 
facturer. Ami it does not make any 
difference that the tirm receives com- 
mission or tnnie discount from the 
manufactunT, either with or ^^ithout 
! the knowledge of the merchant. — 
1 Bkier r. Oiotalaj. (1904), 1. L. R. 30 
i Bom. l.—IND.] 
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Part VIIL — Relations between Principal and Agent. 


by defts. from one settling day to another, plif. 
paying or receiving the difTcrence. No arrange- 
ment was made with regard to defts.’ remunera- 
tion. The accounts rendered to pltf. from time 
to time indicated, among other things, a certain 
percentage chargeable to him, followed by the 
word ** net ” ; & it appeared from the evidence 
that, according to Stock Exchange usage, this 
“ net ” charge represented the “ contango ” pay- 
able on each carrying-over transaction to the I 

i ’obbers with defts.’ commission ; but Neville, J. i 
leld on the evidence that pltf. was not in fact | 
aware that commission was included in this charge, j 
Pltf. also deposited with the brokers by way of 
cover a certificate for a block of iJfiO shares m a j 
certain co. with a blank transfer of tlie wliole | 
block signed by him. At tiie (‘nd of 11)05 & in | 
Jan., 1900, the brokers gave notice to pltf. that ’ 
they would sell the cover uul<*ss Ik* at once jiaid , 
the balance due from him, <V eventually on .Ian. 17, ; 
1900, they clo.sed the atrcount with a balance of 
over £00 against him, & on the same* day sold the , 
whole block of shares deposited with them as 
rover for £102. In an action hy ])llf. claiming 
repajmient of the commission alleged to have been ■ 
ifuprujierly retained hy the brokt'i-s under the. net 
charge : — Held : ( 1 ) in abscncc of fraud or breach of 
duty the brokt'rs were* entitled to charge pltf. with 
reasonable remuneration in the nature of a quan- 
tum meruit for their services in carrying over th<‘ 
shares ; (2) as the commission actually charged 
by them did not exc(*ed such reasonable remunera- 
tion pltf. coiild not claim return of it as a H(‘cr(‘t- 
ciiarge juade hy an agent, against his principal. — 
Stubbs v. St..\ter, 1 032 ; 79 L. J. V\\. 

420; 102L.T. 444, O.A. 

Aunotnlions : — Consd. Aston r . Kelsey, (10131 3 K. li. 31 I, 
A. Reid. JRukcr v . llawcs «Sc Brown ( 1013 ;, 100 L. T. 
320 . 

#Scc, further^ St(3CK Excuanok. 

1585. Usual charges within principaPs 

knowledge. 1 — I’ll fs., fruit -hi <»kei s,\\ hohadaef<‘d as 
agents for the sale of defts.’ fruit., rendered them 
accounts from time to time, which .showed deduc- 
tions, inter alia, for wharfage, portei'age A. ware- 
liouse rent. Dcdt.s. objected to the.s(* dedindioiis 
on the ground that they were not disburse*! nc*iits, I 
but proiit charge's. It appeared that, in accorelaiice* : 
with practice in the fruit trade, ])ltfs. employeel 
their own men at the \n barf to handle the goeiels A ; 
warehoused the goods in iheh* own warehouse, j 
that the charges wejc the u.sual A; cu.stomary ! 
charges maeio by fruit* brokers, A that elefts. hael | 
been in the trnde^. for many yc*ars A were fully 
aware of the nature of the charges:- //f W ; pltfs. 
entitled to make the deductions on the ground 
ot defts.’ knowledge.— Isaacs A Sons, J.td. r. , 
Campion A Co. (1901), 17 T. Ti. P. 321. 

1586. Or benefit.]-- 3’he rigid of certain 

native chiefs in W. Africa to giant concessions 
to pltfs. being in dispute, deft, acted as confi- 
dential agent of pltfs. at the Govt, inquiry. As 
soon as the decision in favour of pltfs. was 
announced, deft, secured a concession from the 


native chiefs of lauds adjoining pltfs.’ concessions : 
— Held : (1) deft, had been enaoled to obtain the 
concession by reason of his confidential position ; 
(2) deft, held it upon trust for pltfs. ; (3) deft. W’as 
entitled to be rt'paid the amount expended wdth 
interest A to be indemnified against all liabilities. — 
Tarkwa Main Peef, Ltd. v. Merton (1903), 
19 T. L. P. 307. 

1587. Remedies of principal- Principal may 

repudiate transaction.]- Jli ft . cmploynl stock- 
brokers, Avho were not membt'is of the Stock 
Exchange, to buy shares on his account. The 
stockbrokers not only charged tx commission, but 
added something to the price at which the shares 
had been bought: — Held: deft, entitled to re- 
pudiate the purchase. — iStanoe A Go. v, LowiTZ 
(lb9H), 11 T. L. P. IBS. V. A. 

Fclld. Nirliolsoii r. (lUOl'l, 17 

T. B. U. 2.'ia. Distd. .loliiiM)!! r. K»MrU>> . 1 B) 0 S | 2 K. B. S2. 

1588. - - - .1 -PBf. ein}»lo>e(l (lefts., 

outside stock I )i‘(»k**rs, to buy A s(‘ll A carry oV(‘r 
stocks A shares on the London Stock J*iXc'hango. 
Defts. in the contract notes which thi'v sent to 
]>ltf., hesiih*^ charging commission, ad(h*d soim*- 
ihiug to the ])rice at which tlic stocks W(‘r(* really 
houglit or sold : Held : ]»llf. entitled lo repudiat i* 

i the contracts. - NirBf>LsoN r. JManseikld A Go. 

: (1901), 17 T. L. P. 259. 

I Attnotaliou : - Apld. .lolinxm r. Kcarh'y, (liMlSj 2 Tv. S2. 

I 1589. - Not after affirming transac- 

: tion. 1 Wluac* a diri*cj(U-malv( sa ])rivMte ad vaut age 
1 out of transactions with his co., such transactions 
cannot lx* repudiated hy the (‘o. after the co, lias, 

, with kuowiedge* of them, put it out of its power to 
' restore matters to th(*ir original }»osit.iou.— (iUKAT 
LuxEMBOurm Py. (1o. r.MAONAV (IS5Sh 25 Peav. 
580 ; 31 L. T. (). S. 293 ; 4 Jur. N. S. S39 ; 0 W. P. 
j 711 ; 53 E. P. 701. 

Antufiadoiis Distd. Bank of Kiigluad r. Tyrri'll 27 

i Beav. 273. Folld. IvimlxT r. Barber (1S72). 20 W. |{. 002, 
Befd. LadyweJI IMiiiiiiif (’o. r. lirookes, Jwuiywcll Mining 
<'u. r. l]uggon,s (is, SO), r>:, 1’. 2.S'1, 

j 1590, Agent liable to account.]- A. 

appointed P. his dojmiy in tlui (‘xj'cutioii of nn 
olfiee, A by articles it was agjc'c'd that P. should 
account- with A. for all h'e.s, etc., according to t-ln^ 
table of fees heloiigiug to tin* olllce, A pay him 
t-tire(* fourth jnirts tlu'reof, A n'taiii t-lu* fourt-li 
part for his t rouhh*. ( Vrt ain fees w^'re recelvinl hy 
P. which he iiisisL'd upon Ix'irig sohiy (‘iit-itJed to, 
h(*cause tliey w^en? not- cont-nined in tlu^ table : — 
//e/d : P, should account wit h A. foj* all fees iiscer- 
taiiied by the table, according to tin* table, A for 
all fees not ment-ioned therein, according to his 
receipts, A pnv over three-fourths of tin* whole* to 
A.- Machen r. Stan YON (1794), J Pjo. J’arl. Oas. 
133; IE. P.400. 

1591.-- ~ - — .] \\ line a lease in vs hich a 

confidc‘ntial agent took an interest had beiui grant ed 
under his direction, A a reversionary lease had been 
granted to himself: — Held: inquiries must bo 
(iirected into the circumstances of the leases. — 
Ormond v. Hutchinson, No. 1324, ante. 

AnruAatinn : — Reid. 7'omson v. .fudge 3 Drew. 300. 


1690 i. Itrmttlieji of principal ■ 

Agent Untile to account. I -11., acting aw 
agent for belli buyer & fl‘*Iler, Induced 
the lait(T to agree to sell for $3,.0(»0 
^ the former to (iffer lo.fioO, concealing 
the difTerence in price from eacli. K. i 
having received sri.GOO & paid over 
$3,500 to the vendor : he was 

liable to account to tlie nedlcr for tin* 
balance with intcroHt A coMts.— 
Wkight V . Ka.nki.v (1871), 1H Gr. 625.— 
CAN. 

1590 ii. .1— An ag(mt 

for sale (»f property obtained biH prin- 
e i pal V consent to sell for 175 a foot. He 
was Hubsequently introduced to a Pur* 
clvascr, to whom ho represented that 


tlie f»wner wiinted $])0 u foot, which 
price was obtained : - //rW • |»e aeted 

as tlie purehJiser’K agent in the jualU r 
& t)(e jMireluieer (‘ould recover tly 
difTerence as secret profit. -Eky r. 
Yatks (1914), 19 B. U, 355; 2^ 
\V. L. U. 2.3. -CAN. 

1690 iii. .] — An aetbm ^ 

by the princir»el lie-s against an agent j 
cmploy<'d to effect an exchange of i>rfe ‘ 
lierties, who. hy dectiviiig his principal i 
os to the amount payable on the ex- j 
change, mak(*s an unlawful profit on j 
the tmn.saetioii. — IlimaiiMHON r. 
Fleming, p. 475, a, oafe.— CAN. 

15901V. .1— Deft., while 


acting as plft.’s agent, made i>rofltH hy 
treating pitf.’s pnjjKTly uh Mh (»\vn : 
Held: he was not entllhsi to coininis- 
sion A was accountable for receipts 
lM.‘yon(i actual distairseinenf s. Bkodev 
r. Lkkkiivhk (1914), 26 O. W. U. 191 ; 
6 O. W. N. 175.- CAN. 

1590 V. .1 - An agent 

impii>iMTl.v apidying the funds of his 
prirn jpui towards tfie piireiiast' of pro- 
perty for lilrnself is liable to account to 
tlie ]>rinc9»ul for all riroflts nuido out of 
such transact ion. -(Jai'IC (►k Gooi> Hoj'L 
Bank r. Dk Bkeok’ Minks A Dunkei^i- 
in nLKK (IHIH), n H. C. Ill ; 4 C. T. U. 
451.-8. AF. 
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Agency. 


Sect. 2 . — PrbudpaVs rights against agent: Sub- 
sects, lit IjL] 

1592. Notwithstanding transac- 

tion Illegal,]— A in'ijioipitl is not estopped from 
obtaining relief in ociuity against his agent on the 
ground that he has a remedy at law. The ilhigality 
of a transaction between a principal & agent is not 
lujcossarily a bar to a suit in equity seeking an 
account of such transactions. 

If a i)erH(jn employs an ag(mt who in the course 
of his employment gains a personal advantage 
which is not included in the contract betweem them, 
the ct. would order its repayment although no 
action at law would lie (Romilly, M.R.). — 
Williams v . TKYEfiy-^^), IS Jle.av. .‘IIHI ; 2 Kq. 
Rep. 70(1 ; 2:i L. J. Ch. 800 ; 18 Jur. 442 ; 2 W. K. 
ilH ; 52 E. R. 145. 

1593. .] — An agent en leered into 

an agreement with his principal to sell only the 
manufactured goods of tlui latter. In some cases 
he in fact sold these goods honestly ; in others he 
made a fraudulent secret profit ; in others he sold 
similar goods of rival manufacturers : — Held : in 
taking an account of th(^ moneys due to the prin- 
cipal from the agent as a result of the agemey, the 
agent was bound to account for the profits made 
by him in selling the- goods of the rival manufac- 
tur(;rs, af4 these sales had b(ien rnadts by him within 
Hcop(i of his agency. — N itedat>? Taendstik- 
Rabrik V, Briistek, 2 Ch. 071 ; 75 L. J. 

Ch. 798 ; 22 T. L. R. 724. 


♦Suli-SECT. 14. — Auent’8 Duty to disclose. 

^ A^ee, alsOf Nos. 1555-1558, ante, 

^ 1594. Agent’s Interest & duty must not conflict.] 
— An agent CTiiployed to s<dtle a debt, which Ids 
principal is liable to discharge^, must settle it on 
the best terms lie can obtain, <te ho is precluded 
from taking tin? beiu‘111- of j)urch;ising the debt, for 
this would be a violation of his duty to his prin- 


cipal, or at least would hold out a temptation to 
i violate that duty {per Lord Cottenham, C.). — 

I Reed v. Norris (1837), 2 My. & Or. 331, at 
I p. 374 ; 40 E. R. 678. 

I 1595. .] — In 1804, A., tenant for life under a 

settlement with a power to grant leases for 2 1 years, 
; concurred with B., the next tenant for life, in an 
agreement to grant to the steward & solr. of A. a 
j lease of part of the lands, etc., in settlement for 
I 21 j^cars absolute at a rent fixed upon a valuation, 
j which omitted to estiinat<e certain rights of common 
I annexed to the lands, on the alleged ground that 
j those rights were disputed by copyholders of the 
j manor. In 1809, B. having become tenant for life 
j on the death of A., executed a lease, according to 
j agreement. In 1810, under an Act for inclosure of 
I waste lands, a large allotment of the w^aste was 
I made in respect of the lands leased, the rights of 
common having been admitted. B. died in 1816, 
when the reversion of the lands, subject to the lease, 
vested in O., who accepted the rent reserved till 
1821 , when he filed a bill to set aside the lease : — 
Held : the redief was barred by acts of confirmation 
A; acquiescence. Semhle : considering the facts & 
relation of the parties, the lease might have been 
avoided on the ground of fraud (or mistake), if the 
])ersons interested had questioned the lease recently 
after the transaction. — Selsey (Lord) v. Rhoades 
(1827), 1 Bli. N. S. 1 ; 1 E. R. 774. 

AnnotalioHS : — Distd. Nicol v. Vaushau (1 n 34), 7 Dli. N. S. 

395. Apld. V. Sowell (1840), 4 Jur. 882. Folld. 

Raker v. Head (18r»4). 18 lloav. JUS. Reid. J.)uiiue r. 

Kiwliali (1874), L. K. 18 Eq. 524. 

1596. Agent taking bottomry bond.] — It is not 

universally true tluit an agent cannot, in any cir- 
cumstances, take a bottomry bond from the master 
of a vessel (;onsigm‘d to his charge, though it does 
not follow that in all cas(‘s ho has the same right to 
take a bond as a person wholly unconnected with 
the- ship.' An agent must not take advantage of his 
character of agent to take a bond wliich by dis- 
charg<‘ of his duty as agent would have been 
avoided. 


PART Vlll. SECT. 2, SUB-SECT. 14. 

1694 1. Auent's inUrfut tP viual 
'not confiivi.] — I’ltf. went. ul»r<»a<l in 
1838, havlniJ: uproinUNl M. liis ujr»*n(., A 
returned in 1812, jfave a e(Mifeis.sion ef 
judKiuonl Pi JJ., th<*n went ahmad 
uKalii & did nut return until 18;»5. 
M. obtained an asHifirnuieut of the jiul^- 
nv'nt & in 1852 inwiied exeeuthui. Piidi'!’ 
tliat exeeutlun the slrerilV Hold Hie laini 
to M, Deft, had H:t>no into puhnession 
under an a^reejnent. mad(i by M. in 
18 lb to Hi'il the land to <ief(. After a 
Hpeeial verdict, a new trial nas ordered 
to Hce if M. hail, whilst aiding: as nltf.'H 
orient , pimdiuHetl pltf.’s lainl, — Sri'UKU- 
i.wn r. WiiluDK.N (185G), 2 TIk'IU. 
41U.— CAN. 

1B94 ii. .1 Unless in exeepiituml 

t'Uses, wlK're both partn's are aware 
that a double la lumission is <*barved iSl 
aitrrtHN tt* it, an atri‘nl Is in»t entitli‘d to 
canuniission from Initlv vendor A p\ir- 
elpvst'r, as must not place himself in 
II fKiHltion eausinK a eontliel b<*tween 
duty (X- Inteirst ; X' this prineiple 
appllCH to an exehanjre of lauds. \ 
euriloin by which a land br<»ker wouhl 
be entitled to commission from both 
parties to an I'xelauure, su<‘h custom 
iKdntf iu emitravention of th<' *?eneral 
law. Is bad,“-BUAm.KY r. f'o.VFFKK 
(1914). 28 W. h. H. 630.~-CAN. 

k. afjmJ taking cou' 

X'vtfunce from tenant.] — A landlord's 
aKCui pnmuri'd from a tenant a con- 
veyance of his farm in suspicious eir- 
tMiinsDinees. The cl, .not Isdiur satlshed 
wdth the evidence, after a lapse of live 
years dinx'ted nn Issue to inquire 
whether the dml had Ikvu ol)taiue<l by 


j fraud, duress, or uinlue Inlliienee. -- 
Smith r. W.\iii> (1831), Uuyes 6c Jo. 
I 705.— -IR. 

j 1. Agent acting fttr both 

j parlies.] — Defts., other than 11., were 
en«:atrt!d In a real estaUi brokeraf^e 
liusinesH, iSi weix; acting for II. iu <'on- 
1 nection with tbe sale of a farm beloumn>^ 
to him. I'ltfs. approtwhetl deft, with a 
I view to pureliasiijf? a proiHTty, & deft.s. 
j introdueeil the farm Ix'loufjriui^ to 11., 

! but did not disolo.se the fact that they 
j were aiitlmrl.sed by H. to sidl & tliat- 
I liiey Avere to receive a eommis.sion :-* ■ 

, Held : (1) puts, weiv entitled tt» repay* 
i inent, of all momws paid under tlie 
j a+rix'ement ; (2) evidence that it w'us a 
I eUhtoin of Ilje riMil estato briikerawe 
j business for the vendor to pay eom- 
mission, or that puts, in pix'vlous 
tran.saclioiis had lioujfht property but 
paid t-luMr m:rents no eoiamisKiou, w'as 
not Hurtleleiit to charKu puts, with 
knowledtre of defti<.* rxdationslup with 
11,, or their interest in the sale. — 
Clark v. Hkcwoutii (1915). 33 \V. L. U. 
175 ; 9 W. W. It. 802.— CAN. 

I jn. .]— In an lu’tion to set 

I aside a sale of land made by pllf. 

I tUrouKh O. Co., land agents, to deftvs ; — 

, Held : O. C\». led pltf. to coiitide iu 
I them »vs hi.s agents to set the liest price 
i A' to allow' them to close the l)arKalu 
1 on his Udialf, without diseiosinK U* him 
i that they wort' siiuultaneuusly a^dinj? 

! for 6: udvisinK deft, in the puivhasc, iv 
I this W'as a fraud on pltf. ; McPherson v. 

, If'a/f. 3 App. CUis. 254, & Dunne v. 
KngliHh, L. K. 18 Eq. 524, apld. & 

> folld. WOLFHON V, OnOFlKUD (1911), 

1 18 \V. L. U. 449 : 2 D. L. It. 110; 

: ojfd. 20 W. L K 484.- CAN. 


n. .‘igait to sell suhscqnetUlg be- 

coming als(t agent of jinrrhascT — Sole 
dutg to seller.] — The same per.-^ou cannot 
be iqfcnt for IwitU parties 6: act in one 
sense us an arbithitor betw'ts'ii them, 
unless he acts as the coimuoii iiKcnt. 
with the full knowiedtJre iV:, approval of 
the i)arties. If a party, bein;jr employed 
as HKCut of oue party, undertakes, 
without the most, compIeU5 knowledge 
& ai)pi*oval of that party, to act in any 
way for the oi-her jiarty in the* same 
matter, that person is in no sense iLctiiig 
os agent for both parties. Uo is, at the 
instance of one party, betraying or 
neglecting the intenst of the other 
party, to wliom alone his full & com- 
plete duty is owing. 

(}. appointed 11., the managing director 
of IL, his agent to purchase cleft. 's 
farm. The authority wa.s “to offer ofi 
my behalf to the ow'ners thereof, &, 
if accepted, to purchase for me at the 
sum of *il2 XH'f acres or as much under 
as you can get the owners to accept," 
ccTtain land. Prior to obtidning this 
authority H. had obtained from deft, 
an authority to sell the land at £12 an 
acre, hut upon receipt of U.'s authority 
ho approached deft, ligain 6c ultimately 
obtained from him a roduciion of lO.s. 
an acre in the price, & lietter terms os 
to the deposit & cash paynuent on com- 
pletion. Ho did not acquaint deft, with 
the fact that G. would have given £12 
an acre. Deft., on oscort-aining the 
foists, ndused tx> complete, & pltf. sued 
for siKM3lttc performance : — Held : speci- 
tio perfonnance should bo refused, H. 
havdng acted incousistcntly with & in 
broach of his duty as agent of deft. — 
Galloway v. Pkdeiwkn (1915), 34 
N. Z. 513.— N. Z. 
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A British shii), the owner of which resided at New j 
Brunswick, on leaving the harbour of New York I 
for England, got upon the bar At was forced to 1 
return to New York to repair, A tlie master, being > 
without funds to defray the charges, advertised for I 
a loan on bottomry gave a bond for the amount ! 
required to a party at New York who had acted for ! 
several years as agent for the owiu^r, though not | 
regularly appointed, A had refu.sed to make ad- | 
vances on personal credit : — Held : although such ' 
party had the character of agentrhe was not t hereby : 
in the circumstances prohibited from tendering A: 
taking a bond. — The Okientae (ISoO), :i Win. 
Bob. 24:i ; 7 Notes of Oases, 17ti ; 14 Jur. .'130. 

1597. Agent carrying on separate business.] - A 

manager of a bank is not entitled to grant himself 
the same iiccominodation in respect of his .sejiarate j 
trade which ho might obtain from an independent ; 
banker ; it would be necessary for him, in order i 
to sustain any such transaction, to show that, ho ; 
had bi*ought the whole circumstau(!(;s fullv & j 
fairly before tht3 directors. It is not enougU to ' 
show merely he had not concealed anything. ' 
If he could show he had so brought, the circurn- I 
stances to their knowledge, or that the directors j 
had sanctioned the proceeding subsequently, such 
a proceeding might be permitted to stiind. ’ 

C. was appointed manager of a hank, witli per- 
mission to carry on his sei)arat(3 1 rade as a merchant . 
In that cliaracter he dealt with tluj bank of which 
lie was manager on the terms u.sual between 
banker & customer. Upon one transaction in his 
separate trading, Ixiing poss(;ssed of cert^iin bills 
for his own benelit, drawn & accepted by two firms 
reputed to be in good credit, he deposited them with 
the bank (not indorsing them), obtained an 
advance upon them. The transaction was not a 
discount, but a loan. The drawers Ac acceptors 
of the bills became bkpt. : — Held : C. liable to 
make good the loss. — G WATKiN ik Campbell ( 1854 ), 

1 Jur. N, 8. 131. 

1598. Broker underwriter.] — br(»ker employed 
to place an insurance cannot ]iims(*lf underwrite; 
part of the risk unless he make.s full disclosure; to 
the principal wlio employs him. — Glasgow A8.sur- 
ANCE CemPN., Ltd. v, SYMONi)3e)N Ac Co, (1911), 
101 li. T. 2r)l ; 27 T. U. B. 21.7 ; 11 Asp. M. L. C. 
5.S3 ; Id Com. Cas. 109. 

1599. Joint adventurers.]— Ill Knglisli lawitisone 
of the clearest incidouts of a joint ael venture that 
one of the adventurers caunot supjily his own goods 
to the adventure without making full elisclo.sure of 
his interest to his co- adventurer. Any partner, co- 
atlventurer, agent, or other person in any po.sit ion 
of trust, must make no profit out of his positiem 
without his principal’s krmwledgej ; Ac iu particular 
cannot sedl his own goods to lus ])riiicipal without 
fully disclo.sing his own personal int<;re.st. This 
does not turn on knowledge or had faith, or how 
soon the trut h is discovered, or what has happened, 
or coimnercial damage to the principal. 

PUf., an Austrian merchant, A: defts., English 
coal exporters, entered into an agreement to sell 
on joint account English coal to the Austrian 
Govt., Ac in 1910 they s<icured a contract to sujjply 
that Govt, with 20,000 tons f)f coal of certain 
named qualities, deliverable in 1911. During 1911 
tiie price of coal rose considerably ; pltf. Ac defts. 
foresaw a heavy loss in carrying out the Austrian 
contract ; & they agreed in .Tuly, 1911, that com- 
pletion of the contract should be left entirely in the 


hands of defts., who could act as the^v thought best, 
without taking idtf. into account in any way. A: 
that pltf. should pay defts. 1*1,000 as his share of 
the loss, that sum to be reduced by any iH^ductions 
in loss in the event of permission being receiv('d 
from the Austrian Govt, to suf'ply coals of an 
inferior quality. In completing the Austrian con- 
tract permission was obtained to supply P. ccail, 
which was not one of the named coals, hut of some- 
what inferior quality, A defts. supplii‘d a certain 
quantity of that coal which they had purchas^xl iu 
1910 at Ha. Od. per ton ; this was put liy them into 
the joint Recount between them A pltf. at 17a. 3(/. 
])er ton, the current market price when the coal was 
shipped to Austria ; they had, however, to ])ur- 
chase (»(her coal at. the market price to maintain 
their <leliverahle stocks. In a claim by pltf. for an 
account : Held : (1) defts., although lliey actod 
in good faith, were not entithxl without the fullest 
disclosure t<> pltf. Gj sell their own eoal to the 
adventure ; (2) they oouUl not. bring into the joint 
account, the 1\ c-oal at a largiT price than that at 
which they ininhased it. KuiiLiu/ v. Lamhkut 
Brothers, Utd. (1913), lOS U. T. 505; 18 Com. 
Cas. 217. 

1600. - - - Transaction In ordinary course of 
business. 1 — 1 n 1S79 pltfs., t imber inerchiUitK, pur- 
chased through defts., t.iml)<‘r brokers, timh(*r to 
the value of about £70,000 A- placed it in t he hands 
of defts. for sale on a del credere conmiission A. 
received £2,000 as the net profit on t.he whole 
transaction. Defts, had sold the tiruVun' t.o M., 
th(;ir d(;btor for large sums, A pltfs. alleged M. was 
insolvent & the; sale was made under an arrange- 
ment that he should purcliase tin* t.imher, but that 
defts. should again sell th<; thnber as for M,, A 
rec(‘ive all thi; ])roc(;t‘ds ther<;of, A out of the profits 
realised by the transaction should repay themselves 
the debt due to them from M., A that di'fts. tlu‘roby 
recoupixl thom.selves to the amounti of about 
£15,000. That sum pltfs. claim(;d as profit duo to 
them under the agency contract f‘xisting between 
them A defts. M.’s name, as purchaser of the 
tirnlxT, was not disclos(*d by defts. Defts. alleged 
they had acted in the ordinary way of husine.ss ; 
that pltfs. A M. both hapfiened to be cu.stom(‘r8 of 
th<iii*s, A tin; comparatividy largo profit made on 
behalf of M . was due to accidental causes ; that the 
£15,000 was, in the ordinary course of businoss, 
placed to the credit account of M., A suhs(;quentiy, 
at his request, pbrncxl against liis debit a<;count, A 
they had never concealed M.’s name fi‘oni pltfs., 
hut (as they ])rovod) that it was not according to 
the usual cour.se of basiness to state the liuyer’s 
name in the sold note spoplied to the purchaser. 
Pltfs. contonded that the (;ircumHf,anoe of M.’s 
indebtedness was calculated to bias defts.’ iudg- 
inent in fixing the jirhie at which M. should buv ; 
that the question in all su<;h cases was whether the 
agent had a jairsonal interest in tlie purchase 
being carried out, in which ease tin; agent was 
bound, in discharge of his duty, to disclose such 
lersonal intorest to his principal ; —Held : ( 1 ) defts. 
lad acted honestly throughout tlujse transactions, 
A in good faith, A had given pltfs. the best advice 
In their power ; (2) a mere expectation on the part 
of defts. that the timber would be dealt with 
according to the course of business with M. in 
former transactions was not such dealing on the 
part of defts. as the ct. considered unfair to pltfs. — 
Guy V, Churchill (1889), 02 L. T. 132, O. A. 


PART VIII. SECT. 2, SUB-SECT. 16. - A. 

1601 i. Agent may not receive secret 
cotnrnission ,] — Lp;mikux r. Semixakv 
OP St. SiTLPicE (11)12), 18 II. L. N. 8. 
4:U.— CAN. 


1608 i. Agent not biassed imma- 


teri/il.] — A hrilic is ncvt;rlheloHH a bribr I ho would not oUiorwino have m;orn' 
iKHjauriO its payment Ih porftixuied. I meud<‘d. llarrimtlon v. Vidoria (Jrav- 
When a hHlns haa lK;en plven. It Ih ; in^ Dock Co. (187H), 3 Q. B. D. 641), & 
immaterial to inquire what, if any, \ Shipuxiy v. jyrrMidjaood, 11899) 1 Q. B. 
ojffeet the brll>e had on the mind of tip* 369, refd. — I ndua Nath Banes jkk r. 
m*eiver & whether he was influenced : Hooke (1909). I. L. 11. 37 Calc. 81. — 
then'hy t-o refN»inmend Ui biw principal i IND. 
an arrangement with tho brilier which , 
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Agency. 


Sect. 2. — PrlneipaVs rights against agent: Suh^ 
sect. 15, A. n.] 

Sub-sect. 15. — Where Agent accepts Bribes. 

A. Duty of Agent, 

1601. Agent may not receive secret commission.] 

— A person employed on behalf of himself A his co- 
partners in negotiating the lenns of a lease Ls not 
€<riti</led to .stijmlate clandestinely with the lessors j 
for any private advantage to himself. Where a ! 
sum of £12,000 w/is ]>aid in pursuance of such a j 
stipulation, the i)arty receiving it was declared to | 
hold it in trust for the partnership. — J ^'awcett v. 
Whitehousk (1820), 1 Russ. & M. 1112 ; 8 L. J. ! 
O. 8. Ch. 50 ; 80 E. K. 51. i 

Anriotations: — Apld. ImiNiriiil McrcantiltJ Ocdit Ahwooii. v. ! 
r/4)U*man (1K70), S Ch. Api». .0(52 n. ; 7^c (Janahiau Oil ; 

WorkH Corpii., Hay’a Casa (187.0), 10 Ch. App. fiO.h lo ■ 
this ct., from tlu? Uino when Fawcett v. Whitchoune. waa 1 
(Ircitlcd down to t iio prcHoiil day, It has alwayn hHd I 
that nc) airont, oan hi tho <*onr.so of In'* ammoy dcrivr any ■ 
iM’indit- whalovor wilhout. thi; Kariction or knowh'dtm of 
liiH principal (.1 \mi:h. L.J.). Refd. IJnnno v. EnsrliKh '■ 
(1874), li. 11. 18 E(i. ,'i24 ; Now Sombrero Idiosphalc C’o. | 
V. Erlanver (1877), .'^»(’li. 1). 73, C. A. i 

1602. — .] 1C oj 1 of five parties to an agree- 
ment for the purchase of a mine, secretly agreed for i 
h bonus of £20,000 for his trouhle in effecting the ■ 
sale. A CO. itaving suhseciuently h(M*n formed for 
working tiuj mine: - Held: the secret agreement 
was void as agaitist it, notwithstanding the siile 
iiriec was a chtiap one. — RiocK v. K ANTonowic'/, 
Kantokmwicz V. (Barter, Kai.r r. Kantokowjcz 
(1857), 8 Kay A ,1. 280 ; 00 K. H. 1008. 

:--Apld. Ijnperiul Morcnntllc Credit. AsHOcn. r. 
Coleman (187 h). Ch. App. .'i(52 ii. Reid. Cydney & 
VVltfpool Iron Ore Co. r. Hir<l (IS8«;), 3.1 (li. I>. H.'), C. A. 

1603. Agent not biassed immaterial. : 

contracted to pay pltf. a conimission for sujterin- 
t/Cnding repairs on cerUtin ships belonging to a ry. ! 
CO. Idtf. fit the time of such contract, being made j 
was in a position of trust, in relation to the co., 
having hetnt employed by them tis engineer to ! 
advise as t.o repairs, A tin* e-ontraet. between deft.s. 
tV. pltf. was made in part in considorathai (►f a 
promise tliat [tlt.f. would use his itdluenee witli the 
CO. to itiduccj them to acct*pl- d<’fts.’ teiidtT for 
repairs of the slims, ^riie jury found the contract, 
though calculated to bias the mind of pltf., had not, j 
in fact, done so, iV heliad not in con.sequence thereof I 
given less bem^Jieial advice to the co. as to defts.’ 
timder than ho would ot herwise luive done ; — 
Ili’lfi : pltf. could not. maintain an action for com- 
niissiou under the contract, on the ground that., 
even although pUf. had not been induced to act 
I'ori'uptly, tiu* consideration for the contract was 
<*oiTiipt..‘ Harrington r. Vktorta (iravino 1)o('K 
Co, (187S), 8 Q. R. J). 518 : 47 K. J. Q. R. 501 ; 80 j 
1.. T. 120 ; 12 .r. I*. 711 ; 20 W. R. 740. 
yluno/<d»<»iKs .•--Consd. 11. r. Cmit \nrmeuth .I.T. (1SS2). 8 1 

(J. P. D. r»2r>, Apld. Ihutruair. Tdoyd (l‘.Ki;n, 88 U. T. 28(5. I 
Con^d. Kn*j?or r. TloUliis {Ji)l3), li'ii f, T. 22;». C. A. * 
Refd. Grant r. (iohl Kxploralimi 
rat.<\ llpaoj 1 Q. II. 23.3, C. A. 

1604. -- — .] "SuiRWAY r, Rroadwood, 

No. 1088, post. 

For full {inns., see .s, C No. 1038, /yo^r^ 


1605. .] — Where a secret commission 

was given at Christmas Midsummer each year by 
a vendor to the buying agents of the purchaser ; — 
Held: the ct. would not inq^uire into vendor’s 
motive, & there was an irrebuttable presumption 
that the agents were influenced by the bribes. — 
Hovenden V, Miulhoit', No. 1041, poa/. 

Annotation : — Refd. Moody t*. Cox & Hatt (1917), IIG L. T. 

740. C. A. 

1606. .] — CoiiL’Nr. Kusc’HKEjNo. 1624, 

post, 

1507 . Notwithstanding any usage to the 

contrary.]— If an agent conducts bu.sines.s in carry- 
ing out Aegotiations between his principal &; "a 
person whose interests are adverse to his principal, 
he cannot receive a commission from the person 
with whom he is negotiating without his princijial’s 
knowledge ; 6c any custom wide enough to cover 
.sucli a case will not he upheld by the ct. Sernhlc : 
(*veri in t he case of a broker who merely introduces 
the vendor to the purchaBor, such a custom could 
not be uphtdd. — R autram iV: .‘^oxs v. Lloyd (RM)8), 
KH L. T. 286; 16 T. ii. R. 293; revsd, on other 
grounds, 90 L. T. 857, C. A. 

1608. Unless within principal’s knowledge,] 

— The ownei* of a patent gave a eommissioii note 
to his solr. agreeing to pay him a commission out of 
ilic [lurchaKe-inoiK^y if he introduced a purchaser. 
The solr. introduced anoth(*r elient as purchaser, 
to whom he .showed the conuui.ssion notc^, to which 
purchaser consent t*d, k> fiuther agre(‘d to pay a 
reasonable commission himself to the solr.,* if, 
owing t'O any defect in the commission note, the 
solr. could not recovcT ii from the vendor. The 
purt*hase was conqileted k the solr. sued vendor for 
ih<‘ commission, who paid £210 into ot., which the 
solr. accepted. On a summons to tax the solr.’s 
hill by purchasiT's exors., the latter sought to 
surcharge* t he solr. with the* £210 : — Held : thougli 
ill tin* eircumstanees vendor could hav(* resisted 
payment e>f the commission, the solr., having re- 
ceiv(*d it with full knowledge on purcliAS(‘r’s part, 
was not hound to aerount to him for it , — lie 
JlAsLAM k IliER Evans, 119021 1 Ch. 705; 71 L. .1. 
Ch. 874 ; 80 L. T. 0()8 ; 50 W. R. 414 ; 18 T. L. R. 
401 ; 40 Sol. .To. 881, V, A. 

1609. Agent may receive usual commissions.] 
— Whore colonial produce is sold, through the 
intervention of a broker, by the usage of trade in 
London (which is valid), he is i*ntit.led in all in- 
stances (if there be no express stipulation to the 
contrary) to J per cent, commission from the pur- 
chaser as well as from the seller. — E icke t>. Meyer 
( 1818), 8 Camp. 412. 

1610. .] — A.,coiilrart(>r for works on ary., 

employed R., as agent, to get- a sub-contractor to 
do a portion of the works. R., as agents entered 
into contract with (\ An allowance of £5 per cent, 
was made*, by V. to R. Aft<*r the work had 
finished A. tiled a hill against R. C. to recover 
hack t he commission : — Held ; (1 ) the bill could not 
be sustained as against C. ; (2) it must also be dis- 
missed against R. without costs, on the ground that 
such an allowance was usual, k pltf. was proved to 


1608 1. I'nleSH within jiriucitmt's 

ktorwtedite.] .\ii iig»Mit fi>r Hnlo of lanil ut 
u llxi'd price ctTcctcil a nalc, tlio piir- 
<iha.Mor giving land In part Hatisfaclion 
of tho purchtLsi* “money, A' for kucIi 
cxeliangt' tfie nge'iit elcmandod a eoiu- 
from the imnduwcr A m'.clvcd 
il ’."-Held: (1) wlicthcr a commiHsion 
or a gratuity. It was a profit made in 
i'cnirne of employment A iM'longed to his 
employers, the vendors ; (2) the vendors 
Iwlng aware of It &, without making any 
ohjt*etlon. having m*gidiated forsettle- 
m(‘nt of the agimCs remuneration, could 
not In an action for such rt*mun oration 
set off 8nch Huni. — Cri.VKHWKi.i. r. 
Uampton 1880), 31 C. V. 342.-~CAN. 


I 1608 il. .1 — Gaukau r. 

AUniciiT (1917), 2.3 H. de J. 400 (Que.).— 


1608 ill. -l-’An agent acting 

' for & reprt'senting the vendor of rt'al 
t*8tate is not entitled. In the absence of 
; an agreement to that effect, to recover 
! from tho purcha.ser a commission on the 
value of a proiierty belonging to the 
latter, which ^vtw accepted hy 5c trans- 
fi'rred to the vendor in part payment 
I of tlio price. — Buowkk v. Gault (1901 ), 
Q, li. 19.8. C. 523.— 

1 1 608 Ir. .1 — Applt. employed 

roBp. as his agent for the sale of land. 


Hesp. was also to the knowledge of 
applt, agt‘nt for P. for the wile of his 
land at a commission, but applt. did 
not inquire wliut tho amount of that 
(‘ommission was. llcsp. arranged an 
exehaiige of propcrticfs boUveen applt. 
& P., & P. paid resp. the sum of £20 
for commission. There was no conceal* 
ment or mlsreprcaentation on the part 
of resp . : — Held : applt. was not en- 
titled to treat the eommissinu paid to 
resp. by P. as a secret commission, but 
was bound to pay to reap, the agreed 
rate of commission. Baring v. Stanton 
(1876). ,3 (^h. D. 502, foUd.— Owen r. 
Triokktt (1908), 27 N. Z. h. R. 950.— 
N. Z. 
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have acted on it, & must have known what had 
occurred. — ^H olden v. Webber (1800), 20 Bcav. 
117 ; 64 E. R. 571. 

1611. Question for Jury — Advertising 

Agent. ]-~It Is a question for the jury whether an 
advertising agent is entitled to charge commission 
to his employer & to receive commission from the 
newspaper. Qu, : whether, if permitted, it would 
not be against policy, as an inducement to the 
agent to advertise where the largest commission 
was allowed. — D awson v, .Molyneux (1847), 
8 L. T. O. S. 318. 

1612. Insurance.] — The rule that an agent 

must account to his principal for any secret 
])rofit made in the course of iiis agency does not 
apply where the princi]ial is aware that the agent is 
remunerated by some allowance from other parties, 
but is under a misap]3rehension (not misinformed) 
as to its actual extent. 

A marine insurance co. in New York employed 
merchants in this country as its agents to settle 
claims & grant insurances A: to effect reinsurances. 
A percentage was paid by the co. on the first two 
classes of bu.sino3s, but th<.‘ agents were remu- 
nerated as to the reinsiira net's by brokerage 
allowed to them by the nnderwrilers. They 
charged th(‘ co. the full amount of the premiums, 
but were allowed by the underwriters (1) 5 per 
(;ent. on the prciiniums, & (2) 12 per rent, on the 
balance (if any) payable by them to the under- 
writers on the account for the year, crediting the 
underwriters with the juejiiiums (less the 5 per 
rent.), & debiting losses. This was according to 
Die usual custom on the credit systi'in as between 
brokers & imderwritc'rs, but the 12 per cent, 
allowance was for some time unknown to the co. : — 
HeUI : the agents entitled to both percentages. — 
(iiiEAT Western Insuranc e (’o. ok New York 
(^UXUIFFE (1871), 9 Ch. App. 525; 43 L. .1. Ch. 
711 ; 30 L. T. 001,0. A. 

.tnnotfitictnn Apld. J3aring tJ. .Stuutoii 3 Oh. D. 502, 

C. A. Distd. Bartram r. (19o:{), 19 T. L. P. 29:i. 

Consd.&Difltd.HippcBley v. Knee (1904), 74 L. J. K. B. 68. 
A oloBC (‘xaininatioii of lh«* judfcmont in Orrai Western 
Insce. Co. of New York v. Cunliffe will show that Jiimch, 
L.J., luid Htroas upon the fjicl that, for nearly Ihrro years 
after what was romplalned of wuh brought to their know* 
ledjire no objeelion way ralHed by the parlies; wliero then* 
is knowledife. where there is conduct froui which the 
r< ct’lpt of pr<»fit of whatever kind may be taken to be known 
to the principal aoqul< seed in bv him, then of ooime 
there is tieitlier immorality iu)r can there t>e In point of 
law a right to rteover IKknnkdt, J.), 

1613. .] — A shipowmu' liad for several 

years an account with merchants who effected 
i'or him instances on his ships. In their accounts 
they cliarged full premiunis, but they had been 
.allowed by the underwriters A: rtdaincal out of 
the premiums 5 per cent, brokerage A: a further 
10 |>er cent, discount for ready money, as \isual on 
insurances. On taking the accounts in a suit 
resjujcting a mtge. on some ships the shipowner 
objected to allow the merchants to retain the 10 per 
cent. : — Held: as these allowances were usual, A: 
the shipowner had never inquired on w'hat tenns 
the merchants effected the insurances,' Alt appeared 
to have accepted their terms, he could not now 
raise objection. — Baring v. Stanton (1870), 3 Ch. 
D. 502 ; 35 L. T. 652 ; 25 W. R. 237 ; 3 A.sp. 
M. L. C. 294, C. A. 

Annoiationn : — Diftd. Bartram r. Lloyd (190:t), 88 L. T. 286. 
Reid. Johnson r. Kcarlcy, [1908] 2 K. B. 514, C. A.; 
Stubbs V, Slater, [19101 1 Ch. 195. 

1014, ,] — Pltf. mtged. her life interest 

in a fund to defts., it being part of the agree- 


PART VIII. SECT. 2, SUB-SECT. 15.— B. 

p. Agent to coUect rents — Per- 
cerUage deducted on paging tradesmen .] — 
A truBt corpn. were engo^d to collect 
renta for the purpose of paying off 
zntgeB. in their poaBCssion. They cm* 

J — VOL. 1. 


ment that a policy should be effected on her life 
& premiums be secured on the mt^d. property. 
In an action for redemption the chief clerk found 
that £173 10s. Id., “ premiums paid on policies,’* 
was due from pltf. to dofts. L., a solr. A agent to 
all the parties, paid the premiums to the insurance 
offices, receiving from them 6 per cent, coiiunission. 
On a summons to vary the chief clerk’s certificate 
by the amount of the commission, on the ground 
the ** lu’emiums paid on policies ” only amounted 
to £165 5s. : — Held: (1) after the premiums had 
been paid to the insurance offices, tne mtgor. bad 
no interest in them ; (2) the insurance offices re- 
ceived the prtnniums, paid the commission out 
of them to their own agent ; (3) the variation mu.'^t 
be refused.— Leete v. Wallace (1888 ), 58 L. T. 677 . 

1615. .] — Doff, acted ns agent f< r 

pltf. in procuring n loan upon a reversionary 
mtei'est, being paid by pltf. a commission on thc‘ 
muount of the loan. It was obtained from an 
insurance co., & part of the troimaction was that 
pltf.’s life sliould be insured witli the co. The co. 
paid deft., commission for introducing the insur- 
ance ; — Held : pltf. not entitled to recover the 
commission on tins policy from deft, on the ground 
that it was in respect of a separate transaction At 
pltf. was aware deft-, would be paid commission by 
the CO. — Norreyb (TjOUi>) v, IIodgron (1897), 13 
T. D. K. 421. 

Acceptance by directors of gifts from company 
promoters.]— Srr Comkantks. 

JL Trade Diacouyiis, 

1616. Auctioneer Incidenialduty to account. |* 
Pltf. cmj)loyod defts., auctioneers, to sell g<H)ds for 
him by auction upon Ihi* terms that they were to be 
I)aid a lump sum by way of commission, & were 
further to be paid all out-of-pocket expenses,” 
including the exiienses of printing & advt'rtising. 

i Defts. in due course sold pltf.’s goods. In ren- 
dering their account of tlie out-of-pocket expenses 
to pltf. tliey debited him with the gross amounts 
of tiio priutc'r’s bill Ac cost of a<lverti8ing in the 
newspapers, they having in fact ro'ceived discounts 
both from the printers & newspaper proprietors — a 
fact of which pltf. had no knowledge. There was 
c?videncc of a gc*n(»ral custom for printers & news- 
paper proprietors to d(*al with auctioneers as prin- 
eipiUs, Ac to allow them a trade discount off their 
retail charges, which they would not allow to the 
auctioneers’ customer's if they dealt* with them 
dii'ectly ; Ac defts. in omitting to disclose the fact 
of the discount's to pltf. did so in the honest bedief 
that th<*y wc'n? lawfully entitled under tin' custom 
I to receive the discounts Ac retain tht*m to tlieir own 
J use; — Held: (1) defts. not entitled to debit pltf. 
i with the gross amounts of printing Ac advertising 
bills, as by the terms of employment they were only 
i to be paid their actual out-of-pocket expenses ; 

! (2) as they received the discounts without fraud, Ac 
1 as the duty to account correctly for out-of-pocket 
j expenses was merely incidental to ASs separable from 
j their main duty connected with sale of goods, the 
' omission to disclose receijit of the diBCounts to pltf. 

did not disentitle them to retain their commission. 

^ — Hippisley (Hippesley) V , Knee Brothera, 
[1905]! K. B. 1 ; 74 D. J. K. B. 68; 92 L. T. 
20 ; 21 T. L. R. 6 ; 49 Sol. Jo. 16. 

Annotations : — Conid. .Swale r. Ipswich Tannery (1906), ii 

Com. CJas. 88. DUtd. Stubbs v. Slater, [1910] 1 Ch. 195. 

Sec, further. Building Contracjts, ENaiNEER.s 
Ac Architects. 

1617. Agent bound to account.]— An agent cm- 

by tlic amount of the coinmiMHion dc 
the corpn. muHt account to the owners 
of the property. — O knerai. 
Trusts Qo. v. Robins (1911), 19 

O. W. R. 212; 2 O. W. N. 1023.— 
GAN. 


ployed agciiUi, who, without their 
knowledge, deducted 10 i>er cent, com* 
misHion from all coutractors doing 
repairs on the mtged. property ; — 
field : the commitwion was illegal, a« 
tending to increoBO the cost of repalrw 


1 1 
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Agency. 


Seel. 2. — PrincipaVa rights against agent: Sub- 
sect. 15, B, C. (g), (b) dr (c). ] 

ployed to effect an imsurance is bound, in absence 
of agreement to the contrary, to account to his 
principal for any discount allowed by the insurance 
office on the premium paid. Spain (Queen ) v, Parr 
(lS69),39L.J.Ch.73; 21L.T.555; 18W.H.110. 

Antwlaiions: — ApM. Si Distd. Great Western lusoc. Co. 
V. Oimliffe (1874), 9 Cli. App. 525; Darini; v. Stanton 
(187«). Ch. D. 602. C. A. 


witti his agency, without his principars sanction ; 
(2) it could be recovered in an action for money 
had & received. — M orison (Morrison) r. 
Thompson (1874), L. R. 9 Q. B. 480 ; 43 L. J. 
Q. B. 216 ; 30 L. T. 809 ; 38 J. P. 696 ; 22 W. R. 
859. 

Annotations : — Distd. Metropolitan Bank v, Heiron (1880), 
6 Ex. D. 310, C. A. Consd. Lister v, Stubbs (1890), 45 Ch. 

' D. 1. O. A. Apld. Bartram v. Lloyd (1903). 88 L. T. 28U ; 
I Powell & Thomas v. Evan Jones, Evan Jones v. I'owell & 
Thomas & (Jowperthwalte (1904), 20 T. L. R. 329. 


1618. .] — Pltf., residing in India, employed ! 

deft., an anny agent accoutrement marker, as her | 
agent in England, & authorised him to provide her i 
son, who was about to proceed to India as a cornet, | 
with a ro#isonable outfit, & the articles composing i 
such outfit were paid for through deft., but the 
tradesmen allowed him a discount off the invoiced I 
price, having increased their prices with reference I 
to such allowance, while deft, charged the full prices 
against pltf., & deft, alleged this was the universal 
practice as between trade.smen Sc army agents, but 
pltf. had no actual knowledge of such practice ; — i 
IIcM : deft, must account to pltf. for the dis- 
counts allowed him. — Turnbull p. (Iaruen (1869), 
38 L. J. CAi. 331 ; 20 L. T. 218. 

AnnniatUmtt : Folld. Spain r. l*arr (1809), 39 L. J. Ch. 73. 

Apld. Morison r. Thompson (1874), L. II. 9 Q. B. 4 80. 

Dlltd. Baring v. Stant^jn (1870), 3 Ch. J). 502, C. A. Refd. 

Bart-rom r. JJoyd (1903). 88 L. T. 280. 

1619. - — Anohew.s V. Rams.ay, No. 18.52. 

post. 

For full onus., flff S. C, No, ls.”i2, />o<L ' 

(\ PtmeipaVs Remedies against Agetd. 

{a) Recover g of Amount. 

1620. Agent liable for amount of bribe.}— Deft . j 
having been authorised by pltf. to purchase on his ' 
behalf a particular ship as cheaply as possible, made | 
an arrangement, without filtf.’s knowledge, with 
vendor’s nroker, who had a right to retain the | 
excess purchase- money over £8,500, by which deft. | 
purchased the ship for £9,250 & retained for his ■ 
own use £225, part of the excess : — Held : (1 ) pltf. i 
wasentitledto the amount so retained by deft, as it | 
was a profit acquired by an agent in connection ' 


1621. Principal’s right barred by lapse of 

time.] — H., a former director of the M. Bank, wns 
alleged at a board meeting in 1872 to have cor- 
ruptly received a bribe from D. The board con- 
cluded that the case was not made out. In 1879 
the co. sued H. to recover the alleged bribe : — 
Held : (1) the claim was siat.- barred, as time ran 
from the first notice to the co. of the fraud ; (2) the 
money sought to be recovered was not money of 
the co. — Metropolitan Bank v. Heiron (1889), 
5 Ex. J). 319 ; 43 L. T. 676 ; 29 W. R. 370, 0, A. 

Annotations : — Distd. lie. Fitzroy Bessemer Steel, et<;., Co. 
(1884), 50 L. T. 144. Apld. Lister r. Stubbs (1890), 45 Ch. 
1). 1, (•. A. Distd. lie Sharpe, lie Bonnet t. Masonic & 
General IJfo Assoc. (Jo. v. Sharpe, |l892] 1 CJi. 154, C. A, 
Apld. Resale Hotel & Botanical Gardens Co., Hesketli’a 
(!aHc (1897), 7 7 L. T. GHl. Refd. The PonROla (1895), 73 
L. T. 512. 

1622. . 1 Deft., whilst acting as soli*, for pit f. 

in connection with a proposed lease, received from 
the inttmding lessee a sum of money, agreeing to 
pay him a larger sum if pltf. did not execute th<‘ 
lease within a specified time: — Held: (1) this was 
a secret profit ; (2) jdtf. was entitled to rt^cover. — 
Burrell v. Mossop ( 1888), 4 T. D. R. 270, (). A. 

1623. Bribe invested — Principal cannot fol- 
low.] — I’llfs., a manufacturing co., em|>]<)yed deft, 
as their forcfnan to buy for them certain ihatt'rials 
used in their business ; Sc deft, under a corrupt 
bargain took from one of the finns of w’hom ho so 
bought large sums by way of commission, a portion 
whereof he invested. Pltfs. brought an action 
against deft, to recover moneys so paid to him, 
claiming to be entitled to follow such moneys into 
khe investments thereof, Sc moved for an injunc- 
tion to restrain deft, from dc^aling with the invest - 


part VIII. sect. 2,SUB-SECT. 16.— 

C. (a). 

1620 1. Agent liable for anwnnt of 
brilteA — Wlioro unlawful iiroHl or coui- 
iuIhhIou has Itam rtMudved by the okimiI , 

I lio principal has an aoUoii upraiuHt him 
for recovery. — M ahtki. r. 1 *a(JKau, 

9 S. 175.— CAN. 

1620 ll. .1 — l)(5ft . audionsed 

by pltfH. 1,0 pundUMc laud for them, 
<lld HO Sc received fiiun the vendor, os a 
tdft for lUmHolf. a pivrccl of land, whicli 
lie HubHequenUy sold. l*ltfH. on <IIh- 
<*overlnpf the facts huimI deft, for the* 
prtcc received by him : — Held : pltfs. 
cutltlod to rtwover the amount whicli 
woH Hoerct pitiflt. Uforristm v. Thornp- 
Sony li. R. 9 Q. B. 480, clU'd. — MrrciiKLL 
r. Spauunu (1910), 14 W. L. R. 2GS ; 
.3 Sask. L. R. 213. CAN. 

1620 iii. ,1 — Deft. aimn>d to 

find a mt«:<H>. for pltr.'s laud at u 
rate not exoi'tviiuK 5 jicr cent, tor 
a loan of £100,000, 6c found one, to 
whom ho uruarunlml payment of the 
loan, In consideration of nH?eivirn? from 
4 ho lender a commission of | |K'>r cent. 
l4) bo retftinoil out of tiie iiitenwt on the 
Joan, but this wivs not. disclosed te pltf. : 
— Held : this oominission wiis seend 
profit for which <Ioft. was ai^couatable 
to pltf. Boston Deep Sea Fishing «£• 
iee Co. V. Ansell 0888), 39 Gh. D. 
.339 ; Grant v. Gold Krploration <£• 
Dwelopjnent Sgndicaie, 11900] 1 Q. B. 
233. clteii. — Kxoon r. I)aia»ktt & Co., 
LTD. (1917), V. L. H. n.— AUS. 

1620 Iv, .1 — The manoffer of an 

industrial co. who buys maehinos for 


the CO. must aooouut to the co. for sums 
paid to him by tho sellers of tlio ma* 
ciiitics by >vay of commission on tho 
price ; & the remedy by action Is oiien 
to tlio eo. to compel him to pay over the 
sums HO received. ■MfeTABK'rcnioDAN 
Pui. 1 * Oo. V. I>AQUKT (1906), Q. R. 29 S. U. 
211.— CAN. 

1620 V. .1 — On a claim for an 

oocountfroma Govt, employee of certain 
wines taken by lilm from suppliers of sroods 
L> his department as an induceineut to 
lilm to Inilucnce orders on their tKJholf : 
— Held : the employee was liable to 
account, as an oircnt' could not set up 
ills own dlshomwty to avoid remderimr 
to his principal an account of illicit 
protita made in the exiHsution of his 
agency, & the priiieii»al need not re- 
pudiate the ooutroot for which the wine 
was fflvon. — ^TnoMi»aoN v. Sk.vkcal 
(1891), 3 Q. U. Q. B. 455.— CAN. 

1620 vL .1 ~L!i>MPLiNr V, Bboos 

(1913), 24 W. L. U. 871; 4 W. W. R. 
1081. 

1620 vil. .] — Ultf. CO. affToed 

with I. Co, to allow tho latter to store 
mmt in one-half of tho pltfs.’ storairt* 
room at D. Deft, os manager of pltf. 
CO. to look after the property 6c. 
interests of that co. at D. arranged 
with I, Ci>. for remuneration to re- 
ceive all their meat & superviso its 
oonveyance into buildings for storage 
6: used pltf. oo.’s staff for this purpose 
but paid them for their extra work ; — 
Held: deft, must aooouut Id pltfs. for 
profits resulting from such arrange- 
ment. — ^Transvaal CX)ld Storage Co., 


Ltd. V . Ralmku (1901), T. S. 1. - 

S. AF. 

1620 vlil. Pleading .] — Where a 

principal claims tliat his agent he 
ordered to roinlor an oocourit of all 
commission wlUch he has received or 
earned from third parties the declara- 
tion should all(>go that tho commission 
arose out of, or by means of, or through, 
or in consequence of the agency. — 
Union Go\nr. (Minlstku of 1>kff.ncf^ 
r. (Jhappell (1917), S, A. L. II. — 
S. AF. 

1620 ix. Corruption must be proved 

in exich transaction.] — U. alleged tliat 
certain laud belonged to a friend of Iiis; 
also that ho could purchase it obcapt^r 
than any one els© could do. At pltf. ’s 
request, R. agreed to act as his ageut in 
making tho purchase. R. then pur- 
chased direct from the C. P. R., tie* 
owners, 6c made a secret profit. He 
also purciioscd auotlior parcel for pltf. 
under similar misrepresentation 6c made 
a swrt't profit. Pltf. claimed from R.’s 
administrators the return of the secret 
profits. With regard to one parcel, IL 
executed an assignment to pltf. of the 
contract to purchase from tho raUw'ay 
oo., 6c also made a statutory declaration 
ttiat he had purchased as pltf.’s agent : 
— Held : this was a sufficient corro- 
lK>ration as to tliis parcel, but the two 
transactions l)elag distinct, 6c there 
iKHng no coTTolwratlon cks to the other 
parcel, pltf. could only succeed as to 
the parcel in rospoot of which there was 
eorrolwration. — Dandy r. National 
Trust Co. (1915), 30 W. L. R. 461.— 
CAN. 
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meats or for an order directing him to bring the 
moneys & the inyestments into ct . : — H eld : (1 ) the 
relation between deft. & pltfs. was that of debtor 
^ creditor, not of trustee & cestui gue trust ; (2) 
pltfs. were not entitled to the order. — Lister &; Co. 

V. Stubbs (1890), 46 Ch. D. 1 ; 59 L. J. Ch. 570 ; 
03 L. T. 75 ; 38 W. R. 648 ; 0 T. L. R. 317, 0. A. 
AnnotaUona : — Consd. The Ponsola (1895), 73 L. T. 612, 
Distd. He Mouat, Eiugston Cotton Mills Co. v. Mouat, [ 1 899 ] 

1 Ch. 831. Consd. Powoll & Thomas v. Jones, [1905] I 
K. B. 11, C. A. ; Wilson's & Fumess-Loyland Lino r. 
British & Continental Slilpping Co. (1907), 23 T. L. R. 
397. Refd. Salford tk>rpn. r. Lover, [18911 1 Q. B. 108, 

O. A. ; Re Thorpe, Vipont v. Radcliflo. [18911 2 Ch. 360 ; 
Re North Australian Territory Co., Archer's Case, [1892] 

1 Ch. 322, C. A. ; Re Sale Hotel &: Botanical Gardens, Kx p. 
Hesketh (1898), 78 L. T. 368. O. A. : Stearns v. Viliaf?t^ 
Main Reef Gold Minlnj? Co. (1905), 10 Com. Cas.89, C. A. 

1624. Jointly with briber.] — R., vendor of 

goods, admitted paying to A., pltf.’s buyer, a sum 
of money, but conttmded it was a gratuity & had no 
relation to the contract by A. for the purchase of 
the goods. The jury found that B. paid the money 
to A. as a secret commission : — Held: (1 ) it did not 
matter whether a different price would have been 
<)btained had there been no bargain for a commis- 
sion ; (2) pltf, was entitled to recover the amount 
from either A. or B. or both of them. — C ohen *v. 
Kuschke & Co. A Koenig (1900), 83 L. T. 102: 
16 T. L. R. 489. 

1625. & for loss sustained by principal — 

Jointly with briber.] — Where an a^oni for sal(‘ of an 
estate colludes with a purchaser & in consideration 
of a bribe or honorarium alU)vvs liiiu to obtain the 
estate at less than its value, with a view to a sale 
at a higher price to a sub-purchaser, A the trans- 
action is concealed from the vendor, both agent & 
purchaser are jointly Sc severally liable to pay 
to vendor the increased amount obtained by the 
sub-sale (Malins, — Morgan v. Klford i 

(1876), 1 Ch. 1). 352 ; 25 W. R. 136, C. A. i 

; -FoUd. I*]u(t V. Bowi! & Mitchell (1999), 26 j 
T. Tj. R. 49. Mentd. r Baiiquc Franco ♦Kt^ypticuiic 1 

(1878), 3 C. 1', 1>. 202, C A. j 

1626. .] — Where an agcml, who j 

has been bribed so to do, induces his principal to ■ 
enter into contract with the person who has paid ! 
t he bribe, Sc the contract is disadvantageous to the i 
principal, the principal 1ms two distinct <fc cumula- ! 
live remedie.s; he may recover from the agent the : 
amount of the bribe which ho has received, & he I 
may also recover from the agent Sc the person who I 
has paid the bribe, jointly or severally, damages for j 
any loss he has sustained by reason of his having j 
(‘iitered into the contract, without allowing any 1 
deduction in respect of wiiat he has recovered from ! 
the agent under the former head, Sc it is immaterial ' 
whether the principal sue.s the agent or the third ! 
person first. — Salford Coupn. v. Lever, [1891] i 
1 Q. B. 168; 60 L. J. Q. B. 39; 63 L. T. 658; . 
55 J. P. 241 ; 39 W. H. 8.5 ; 7 T. L. K. 18, C. A. j 

AnnotalioriB : — Consd. Rc North Australlau Territory Co. 
Kx p, Archer (1891), 65 L. T. 800, C. A. In Salford 
Vorpti. V. hevet th<re was not only no 108*^, but the co. j 
Hctually got »i profit bj' thr fraud of t heir uirciit. (Lini»- j 
t.KT, L.J.). Rt Idborator Permanent Benefit Bldg. Soc. 1 
(1894), 10 T. L. R. 537. Distd. Landn Allotment Oo. r. ; 
Broad (1895), 2 Mans. 470; Uovenden v. MillholT (1900), ! 
83 L. T. 41, C. A : Grant t>. Gold Exploration & Develop* ' 
ment Syndicate, [1900] 1 Q. B. 233, C. A. I 


Money received by directors from company 

promoters.] — See Companies. 

Shares received by directors from company 

promoters — Measure of damages.] — Sec Com- 
panies. 

1627. Sub-agent liable to principal for amount of 
bribe.] — A firm of shipowners employed stock- 
brokers as their agents to obtain an advance for 
them upon the security of certain vessel.s. The 
stockbrokers einployed a sub-agent t-o negotiate 
the advance. The sub-agent know that in so 
acting he was procuring the advance for the ship- 
owners & for their benefit, & was acting in their 
interests. The sub-agent, without knowledge of 
either the shipowuers or their agents, the stock- 
brokers, arranged with persons w^hoin ho procured 
to make the advance for payment to him of a 
commission upon the amount of the advance. Part 
of sucli secret commission was paid to the sub- 
agent: — Held: (1) a fiduciary relation existed 
between the shipowners & sub-agent which entitled 
them to recover from him so mucli of the secret 
commission as had actually been received by him ; 
(2) as regards so much of the secret commission as 
remained unpaid, the persons making the advance 
not being parties to the action, the shipowners wert^ 
entitled to no further declaration than that the 
sub-agent should become indebted to them for any 
further sums as Sc when he should receive same. 
— Powell Sc Thomas v. Jones & Co., [1905] 
I K. B. 11 ; 74 L. J. K. B. 116 ; 92 L. T. 430 ; 63 
W. R. 277 ; 21 T. L. R. 55 ; 10 Com. Cas. 36, C. A. 

Annofjation : — Conid. & Distd. Bath r. Standard latiid Co.. 

U911J 1 Ch. 618, C. A. 

(/>) Loss of Commission: ace Sect. 3, Sub-sect. 1, 
M. (c), (d), j) 08 i, 

(c) Dismissal. 

1628. Agent liable to dismissal— Ship’s husband.] 

— A., B., « C., joint owners in a vessel, agreed A. 
should act as ship’s husband & broker, Sc bo entitled 
to commission on “ gross freight,” Sc in cose of gross 
negligence or fraud on A.’s part B. & might put 
an end to the agreement by notice Sc purchase of 
A.’s shares. A. effected a charterparty of the 
vessel, the charterer paying all expenses, & £130 
per week for the ship, A £4 a week to A., who 
in the accounts rendered to B. & C. represented 
the amount paid as £130 a week only; — Held: 
(1 ) concealment of the receipt of the £4 a week was 
such a fraud on B. Sc C. that it entitled them to 
put an end to the agreement ; (2) the fraud could 
not be justified on the ground that, had the charter- 
party been effected on the usual terms of the 
owners of the vessel paying the usual expenses 
of the ship, A. would have been entitled to as large 
a sum by way of commission on gross freight. — 
The Pikebe (1863), 9 L. T. 119 ; 2 W. R. 138. 

1629. Agent for sale.] Deft, agreed to 

employ pltf. os agent in England for sale of his 
brandies for a term of 4 years. Before expiration 
of the 4 years deft, discovered pltf. had been making 
secret profits Sc had failed to account for certain 
discounts received by him. In an action for 
wrongful dismissal: — Held: (1) an agent is not 
entitled to anything more tlian his agreed com- 


1624 L, Jointly wUh briber.l — M. 

having been authorised to sell a mine (or 

1500.000 at a commiaeion of 425,000. 
planned with J. & K.. private wwretary 
to pltfs., to sell tbe mine to pltfs. for 

9550.000 but tlxat the owners of the 
mine should receive 1500,000 only, the 
balance of 950,000 beliiK retained by 
M. J. & E. in addition to the 925,000 
coinmisaion promised to M. Idtfs., who 
were ignorant of this agreement & were 
told by K, that the price of the mine 
was 9550,000, purchased it at that 
price &, paid over the money to the 


vendors, but liefore the 950,000 w’os 
paid by the vendors to the agents, pltfs. 
discovered the facts 8c claimed it as 
money of which they bad been de- 
frauded. The money was also claimed 
by C. on the ground that M. was G.’s 
agent instructed by him to negotiate 
the sale; — Held: (1) as the purchase- 
money had lieen increased by a sura 
which without the knowledge of the 
purcliasers w'as to have been paid to their 
agent, this sum was a bribe 8c could be 
recovered back from the agent or the 
vendors or both ; (2) C.’8 i^ht could 


not be put higher than as a nriiicipaf 
or assignc^c of M., & so ('. a oluJin 
suffered from same infirmity as iho 
claim of the agents, Orajii v. OoUl 
Exploration *$: iJevelopmerd Syndicate^ 
(19001 1 Q. B. 233 ; Jiagnall v. Carlton 
(1877), 0 Ch. D. 371 ; Imperial Mercan- 
tile Credit Aeatjcn. v. Coleman (1873), 
L. R. 6 H. L. 189 ; Boston Deep Eea 
Fiehiny <C’ Ice Co. v. Aneetl^ 39 Ch. D. 
339; HalUerd (Jorjm. v. Lever ^ (1891) 
1 Q. B. 168, cited. — Peacock v. (!^ane 
(1913), 29 O. L. U. 282 ; 4 O. W. N. 
1240 ; 14 D. L R. 217.— CAN. 

H2 



Agency^ 


Sect. 2. — PrincipaVs rights against agent: Sub- 
sect. 15, C. (c) & {d) <&: Dj] 

mission, & the taJting of a secret commission js to- 
honest & contrary to law ; (2) 
dismissed.— Bt’LFiKLD r. FoURNiER (1894-5), 11 j 
T. Ij. K. 02, 282. 

1630. Manager of tannery.]— IMif. entered j 

into an agrreement with defts., a tannery co., to act 
as manager, & undertook to give his whole time & I 
attention to the business. As part of his duty he 
was consulted by defts., & advised them as to in- 
surance of their premises. Without defts.’ know- 
ledge he accepted an agency f rom an insurance co. &> 
received commissions from it in respect of insur- 
ances elTocted by defts. through pltf . upon their pre- 
mises with the insurance co. The agreement ex- 
pired, ho entered into a fresh agrec^ment with defts. 
upon the same terms as to giving his whole time Sc 
attention to the business & advising defts. as to 
insurances upon their premises. At expiration of 
this agreement he remained in defts.* service 
without any fresh agreement. He continued during 
the whole time he acted as defts.* manager without 
their knowledge to act as agent for the insurance 
co. Sc to receive commissions from it upon insur- 
anc<^8 effected through him upon defts.* premises ; — 
Held : tlie acceptance by pltf. of the agency & 
receipt by him of the secret commissions was mis- 
conduct which entitled defts. to^ dismiss pltf. 
without notice, although under his contract of 
service h<^ would otherwise have been (uititled to 
b inonthH* notice of determination of bis employ- 
ment.* -S wale r. iFHWioii Tannery, Ltd. (1900), 

1 1 (*oin. t-as. 88. 

1631. — Burden of proof.) When- a m.nsf 
dismiHs<*d his servant ontb(‘ ground of the servant’s 
taking a seend. coriimiHsion, A- established a vrimd 
facie ciise \ -~I[eld : the bunlen of proof was sliifted 
A lay on th<' servant to prove the inuoci'nce of the 
transaction- Federal Supply & C’dld Storaok 
<J o. OF South Africa v, Angeiiun & PncL (1919), 
80 L. J. 1*. (\ 1. ; 108 L. T. 150 ; 20 T. li. B. 020, 
P. i\ 

1632. ' — Though bribe not discovered until after 
dismissal. } Tie* promoter of pltf. to. ngret d with 
dtdt. he sliould bt) eriiployed /is managing director 
of the intended co. for 5 years at a yearly salary. 
By /irticles of assocn. i(> was provided deft, should 
be managing dinjctor for 5 years at the yearly 
salary mentioned in the agreement, ])ayable quar- 
Uu’ly. Afterwards the ct». by a written instrument 
adopt-ed the agreeimuit between the promoter A 
dtdt. Deft., on behalf of the co., contracted for 
constnietit^n of (*t‘rtain llshing-smacks, A imknowm 
to tht' tio. t-<»ok a commission from the sliipbuildors 
on the contr/ict. Hevt^r/il mouths afterw'ards pltf. 
CO. at an extraordin/iry iiu^ct ing passed a resolution 
dismissing deft, from his oltlce on the ground of 
other alleged acts of misconduct, which they w^ere 
not able to suhstantiaL* in the action, being at 
that time ignorant of his receipt of commission 
from the. shipbuildei's. Deft-, was a shareholder in 
an ice co., A a flsh-caiTying co. which paid, in 
addition to the ortliuary dividends, bonuses to 
shart^holders who wt're ownei*8 of fishing smacks A 


who employed the cos. in supplying ice A carrying 
for them. Deft, employed these cos. in respect of 
pltf. co.’s smacks, A received bonuses as if the 
smacks were his own. Pltf. co. brought an action 
against deft, for an account of commissions A 
bonuses received by him, A for damages for alleged 
breaches of duty ; A deft, counter-claimed for 
wrongful dismissal A the salary for the quarter 
which expired before his dismissal : — H eld: ( 1 ) the 
receipt of a commission from the shipbuilding co. 
was good ^ound for dismissal, although not dis- 
covered till after dismissal had taken place, A 
although it happened several months previously A 
might nave been an isolated act; (2) deft, must 
accotmt to pltf. co. for bonuses received from the 
ice A carrying cos. as they had been paid in respect 
of pltf. co.’s smacks, although pltf. co. could not 
itself have received the bonuses, not being a share- 
holder of the cos. ; (3) the salary was payable 
yearly, A not quarterly, A deft, having been dis- 
missed for misconduct, was not entitled to any part 
of the unpaid salary for the current year of service. 
— Boston Deep Sea Fishing A Ice Co. v. Ansell 
( 1888), 39 Ch. D. 339 ; 59 L. T. 345, C. A. 

Annotations : — Apld. C'oBtu Rica Ry. Co. r. Forwood, 11901 ) 

1 Ch. 740, C. A. ; Ernklne r. Suohe, llUOl] 2 K. B. 604. 

C. A. ; Swale v. IpHwich Tannery (1900), 11 Com. Cas. 88 ; 

General Rill-poHlinsr Co. v. Atkiubon, [19081 1 Ch. 687, 

c. A. Distd. Federal Supply & Cold Storage Co. of South 

Africa V. Aiigehrn & Mel (1910). 80 L. J. R. C. 1. Refd. 

/fcFamatlua Development Corpn., (19141 2 Ch.271, C. A. ; 

Healey v. SociC‘t6 Anonyme' Fran^aibC Rnbafttie, [1917] 1 

K. B. 946. 

1633. Though principal had means of ascer- 

taining bribe.] — Pltf. was oin])loy((l by (lefts, as «ii 
architect to supervise (‘rection of a building. Pltf. 
invit«‘d tenders for sub-contract-s, asking for a 
commission from the pei*sons tendering on the 
amount of the t(‘ndor. After the tenders were 
accepted, defts. discov(ired t hat pltf. was U> receive 
these commissions A at once dismissed Jiim ; — • 
J/eld : (1) the dismissal was justifiable ; (2) it was 
immaterial that oxistc‘nce of the commissions was 
not fraudulently conce/ilcd, A that officers of the co. 
had had the opportunity of discovering their exist- 
(uicc. — T kmperley V. Blackrod Manufactltrino 
C o., Ltd. (1907), 71 J. P. .To. 341. 

(d) Crhninal Prosecution^ 

1634. Conspiracy to defraud. |*—X., a nuMubt rof a 
syndicat e, wOvS instructed to get the best cliarter he 
could of a steamer. He obtained from Y. (chair- 
man) A Z. (director of the ss. co.) two contracts for 
the steamer dated the same day, one of which gave 
y. a secret commission either as a bribtj or for forcing 
the business through ; — Held : X., Y. A Z. were 
guilty of conspiracy to defraud the syndicate. — 
H. V. Barber (1887), 3 T. L. R. 491. 

Under Prevention of Corruption Act, 1906 
(c. 34), & Public Bodies Corrupt Practices Act, 1889 
(c. 69).l- C riminal Law A Procedure. 

D, PrincipaVs Remedies against Third Party. 

1635. Principal may repudiate contract.] — A tele 
graph works co. agreed with a telegraph cable ca 
to lay a cable, to be paid for by a sum payable when it 


PART VIII. SECT. 2, SUB-SECT. 15.— 
D. 

1635 1. l*Tinciiial nini/ rtpudiair con- 
tract — Purchase of land —Improvements 
hi/ inrifteipal before reptuiiation of jmr- 
rAa««.l— 8PAIVUNO r. Uouuhan (1902), 
14 M. R. 194.~CAN 


lOUUHAN (1902), 


1636 ii. .1 — A contract for solo of 

goods WHS ropudiatt^d by defts. on the 
ground that the contract sued on was 
made wlUi D., who hod signed the 
ooutroct In hla own name. Pltfa.’ 
brokers, who procured the contract 
from D.» agreed to nay him personally 


half coiuniltialon for effecting the saJo ; — 
Held : the offer of such pa 3 rmeut to D. 
avoided the contract, whether pltfs. 
\wre aware of It or not. Smith v. Sorby 
(1875), 3 Q, B. D. 632 n. ; Harrinctoti 
V. Victoria Graving Dock Co. (1878). 3 
g. B. D. 549 ; Clough v. L. ifr N. fV. 
ify. (1871), L. IL 7 Kxch. 26 ; Panama, 
etc., Co. V. India IitM>er, etc.. Co. (1875), 
10 Oh, App. 515 ; Parker r. McKenna 
(1874), lOCh. App. HSiShipwagy. Broad- 
wood. (1899) 1 Q. B. 369 ; Lands AUol- 
ment Co. v. Broad (1895), 2 Mans. 470 ; 

I Grant ▼. Gold Exrdorotion d? Devdop- 
meat SjfndicaU. [1900] 1 Q. B. 233 ; 


Andrewes v. Ramsay. [19031 2 K. B. 
635 ; Jlovenden d: Sons v. MiUhoff 
(1900), 83 L, T. 41 * Hough v. Bolton 
(1886), 2 T. L. R. 788 ; flippisley v. 
Knee, [1905J 1 K. B. 1 ; Greed Western 
Insce. Vo. x. Cunliffe (1874), 9 Ch. App. 
525 ; Bobinson v. MoOett (1876), L. R. 
7 H. L. 802 ; Johnson x. Kearley. 
[19081 2 K. B. 514 : Baring x. Stanton 
(1876). 3 Oh. D. 502; De Busche x. 
AU (1878), 8 Ch. D. 286 at p. 314 ; 
Bartram x. Uoyd (1904), 90 L. T. 357 ; 
Ltoyd X. Groce Smith. [1912] A. C. 716, 
cited. — Barry v. Stonry Point Can- 
ning Co. (1917), 55 S. C. R. 51.-~0AN. 
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was begun, & by twelve instalments payable on cei> 
Uficates by the cable co.’s engineer, who was named 
in the contract. Shortly afterwards the engineer, 
who was engaged to lay other cables for the works 
CO., agreed with them to lay this cable also for a 
sum of money to be paid to him by instalments 
payable by the works co. when they received instal- 
ments from the cable co. : — Held : in the circum- 
stances, tlie agreement between the engineer & the 
works CO. was a fraud, which entitled the cable co. 
to have their contract rescinded, <fc to receive back 
money which they had paid under that contract. 

Any surreptitious dealing between one principal 
to a contract & the agent of the other principal is a 
fraud in equity (James, L.J.). — Panama & Houth 
Pacific Telegraph Co. v. India Ritbbeh, (Iutta 
Percha & Telegraph Works Co. (1S75), 10 Ch. 
App. 515 ; 45 L. J. Ch. 121 ; 32 L. T. 517 ; 23 
W. R. 583, O. A. 

Annotations: — Distd. Phosphate Sowagro Co. v. Hartmont 
(1877), 5 Ch. D. 3‘J I, C. A. Apld. Bartram v. Lloyd (1903), 
88 L. T. 280 ; CuxaxnloKs Stewart (1912), 30 U. P. O. 1. 
Retd. Lagunas Nitrate Co. r. Lagunas Syndioate. (18991 
2 Ch. 392, C. A. ; Rhyxnnoy Ry. C)o. v. Brecon & Merthyr 
Tydfll Ry. Ck>. (1900), 83 L. T. Ill, C. A. ; Grant v. Gold 
Exploration & Development Syndicate, [1900] 1 Q. B. 
233, C. A. ; Keighley, Maxsted r. Durant (1901), 70 L. J. 
K. B. 662, U. L. ; Rowland r. Chapman, Rowland r. 
Corrie, Rowland v. Brondreth (190n, 17 T. L. R. 669. 

1636. — — l)<‘ft.’sagent entered intoeoiitrael 

with pltf. to supply 50 wagons for deft.’s use for 

5 years, the iiire to bo paid in money or coals at the 
then rate of 0«. a ton. Pltf. then paid d(‘ft/s agent 
a secret commi.ssion on the wagons. Before this 
contract came into operation the agent agreed with 
pltf. to alter the terms. The supply of wagons was 
transferred to aco.,& doft.^s agent enU‘red into a 
distinct A independent contract for deft, to supply 
plt.f. with 12,000 tons of coals at 08. Od. a ton. 
When coal was £1 a ton pltf. called on deft, to 
supply coals at Os. 6d. under the second contract. 
Deft, repudiated the contract on the ground that 
(lie secret commission was given to the agent to 
influence his mind in favour of ])ltf. ^ to the preju- 
dice of deft. & that it did so influence the agent : — 
Held : if a party with whom an agent is negotiating 
oil the part of another agrees to give, or does give, 
the agent a secret gratuity, & that gratuity does 
influence the mindof the agent directly or indirectly 
in assenting Ik) anything prejudicial to liis employer 
in making the contract, the contract is vitiated. — 
Smith v.SoRBY (1875), 3 Q. B. D. 552 n. ; 30 J.P. 
.'o. 100. 

1637. .] --Purcha.s<*i*’s agent leceived ase<*rel 

commission of 10 per cent, from the seller, this 
was added to the price to be paid by purchaser : — 
Held : ( 1 ) a surreptitious bargain between the seller 

6 purchaser’s agent to enhance the price is a fraud 
on purchaser ; (2) if the seller gave a bribe to pur- 
chaser’s agent that was in law a fraud that defeaU^d 
the contract. — H ough v , Bolton (1885), 1 T. L. R. 
000 . 

1638. Although bribe only discovered in 

course of action.] — B. agreed to buy horses from S. 


provided they were passed as sound by B.’s 
veterinary surgeon. They were so certified, & B. 
sent a cheque to S. for the price. Subsequently the 
horses were found unsound & wore returned & the 
cheque stopped. In the course of an action on the 
cheque it was found that B.’s veterinary surgeon 
had accepted a bribe from S. : — Held : (1) it was 
immaterial to inquire what effect the bribe had 
on deft.’s agent ; (2) the offer & acceptance invali- 
dated the certificat<i. tfc pltf. could not recover 
under the contract which depended on the validity 
of the certificate. — Shipway v, Broadwood, [1899] 
1 Q. B. 309 ; 08 L. J. Q. B. 300 ; 80 L. T. 11 ; 15 
T. L. R. 145, 0. A. 

Annotations: — Ezpld. Howland r. (Chapman, Rowland v. 

rorrio, Rowland v. Brandrctli (HMU), 17 T. L. R. 609. 

ReM. Krepror v. Hollins (1913), 109 L. T. 225, O. A. 

Mentd.Hovendon r. Millholl (1900), 83 L. T. 41. C. A. 

1639. Unless agent’s duty & interest not in 

conflict.] Tlio rule that a purchaser can rescind n 
contract of sale imtered into by his agent on his 
behalf, on the ground that the agent has received 
a secret- commission from the vendor, only applies 
where the agent has by reason of the receipt or the 
commission an interest conflicting with hLs duty to 
his principal. 

Where one of the purchasers of land, who act/Od as 
agent for all tlui purchasers in negotiating the pur- 
chase, rt‘ceived a commission on the amount of th <3 
purchase- money from vendor, but his interest was 
to obtain the land as cheaply as possible : — Held : 
purchasers not entitled to rescind. — Rowland r. 
Chapman, Rowland v. Ooiiiarc, Rowland v. 
Brandretii (1901), 17 T. L. U. 009. 

1640. Unless confirmation with full know- 

ledge.] — Deft., ihrougli his agent, oiilercd into 
a contract with pltfs., shipbuilders, for the build- 
ing of a ship. Before the contract was arranged 
pltfs. secretly agreed to give a commission to deft.’s 
agent. At an interview which afterwards took 

lace between pltfs. & deft, as to the payment by 
im of money due under this contract, pltfs. in- 
formed him they had agr(»ed to pay commission to 
the agent, & deft., after being so informed, paid 
them a small sum on account. Pltfs. afterwards 
brought an action to recover the balance due to 
them : — Held : ( I ) pltfs. had not shown that there 
had been a full disclosure to deft, of all the circum- 
stances in connection with pltfs.’ agreement to pay 
commission to the agent; (2) there, had been no 
such confirmation by deft, of his cont/ract as de- 
barred him from repudiating it. — Bautram v. 
Lloyd, No, ifl07, aa/c. 

1641. Principal may recover bribe.] II. em- 
ployed certain persons to buy cigars at best trade 
rates. They bought large quantities from M., who 
paid them a secret commission of 2i percent, at 
Christmas & Midsumnn^r each year. When 11. 
found this out he sued M. for the total amount of 
the bribes: — Held: the ascertained amount of 
bribes given by a vendor to the buying agent of 
purchaser could be recovered by purchaser from 
vendor as money had & received. Semhle: as 


1638 i. AUhough bribe only dis- 

covered in course of action.] —Dott . 
wns induced by hlH ojrcnt to ootcc to 
buy pltf.’H farm for $1,850, olthoujrh 
pltf. *8 price for it waa only |1,H00. On 
discovering: a shortof^o of aervewTO hi! 
asked to have the agrreement oaucelled 
8c his monev returned, bat this wae ro- 
fu^^ed. He then, on the advice of name 
a;?ent, raised a crop on tlie farm & 
remained in possession for over a year, 
but refused to make the further pay- i 
meats affpoed on. Pltf. then broufirht 
an action to have the aprreoment can- 
celled & the muiey htJ hod received ! 
forfeited. At the trial It came out that ! 
pltf. bad paid the ai^t $50 out of the { 
money paid by deft., who asked to have 


the offroement cancelled & Ids money 
refunded to him ; — Held : on aiicount 
of the newly dlscoyered secret payment, 
by pltf. to deft.’e confidential u 4 fent, 
deft, hod the rigrht to ask for caunolla- 
tion of the sale & popaymont of the 
$250, with costs of action. Panama, 
etc. Co. V. India Rubber » etc. Co. (1875), 
10 Ch. App. 515, folld. — Murray 
r. Smith (1902), 14 M. R. 125.— 
CAN. 

q. Unless bribe received before 

agency establisfied .] — During A.’s absfmco 
B., without authority, sold lands of 
his to C. B. i nforraed A. as to the trans- 
action & A. replied accepting:. Before 
A. wrote accoptingr B. 8c O., unknown 


1,0 him, affr<H'd that B. was to have a 
commisHion on the trunsuction from O. 
In a suit by for specific porformance : 
- -Held : the awreeraent lietwwm B. 8c 
(;. as to commission iKiing: before H. 
was cjonstltiitcd A.’s uKOut did iH>t 
avoid the contract 8c C. was entitled to 
a dwroe. Hussey v. Horne-Payne. 
(1878), 4 App. Can. 311; Hack v. 
Jjondon Provident Assocn. (1883), 23 
Ch. D. 112, cited. — Andrbwh v. Calori 
(1907), 38 S. C. R. 588. CAN. 

1641 1. Principal recover bribe — 
What facts principal must prove .] — In 
an action for the njoovery of a secret 
commission paid to his agont It is not 
siifiloient for pltf. merely to prove the 
agrenoy ; be must also prove knowledge 
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Agency. 


Sect, 2. — Principal* 8 rights against agent: Sub* 
s ect 15, D . ; aub-aecL 16. ] 

between vendor & purchaser, the true price of the 
thing purchased was less than the amount charged 
by the amount of the bribe. — H ovenden & 
Sons v. Millhopf (1900), 83 L. T. 41 ; 16 T. L. R. 
506, 0. A. 

jnnoiaUon .-—Reid. Moody v, Cox & Ilatt (1917). 116 L. T. 
740, C. A. 

1642. Amount recoverable.]— Pit f., owner of 

H mine, agreed with a i>er8oii who was, though pltf. 
did not t hen know it, a director of A agent for defts., 
a eo., tViat the director should have an option of | 
11 riding a iiurchaw!!* for the projieHy, A should, if 
Kuccessful, be paid as commission 10 per cent, of the 
price oiitained. The director arranged a sale to 
defts. ; liefore the cont ract was entered into, or the 
cuinniission liad become payable, ])ltf. became 
awarc^ of the, director’s iiosition with regard to 
defts.: — Held: jiltf. having completed the con- 
tract without disclosing to defts., as purchast^rs, the 
agreement to jiay commission to their ag<ml, any 
nart of th(i agreed commission remaining in pltf.’s 
hands could be recovered from him by defts. as 
inoni'y liad & received to their use. 

Hy a second agriHiinent between pltf. & the 
director, made before commission became due, an 
immediate payment of a sum leas than that 
originally agree<l on was 8ubstitut<‘d. Defts. dis- 
covered the exisU'iice of th(i two agreements as to 
commission A payment l-o the dinictor, A they 
demanded of A received from him, in witisfaction 
of all claims against him, the aTiioiint he had 
received from pltf. : --//cfd ; (I) defts. were not 

bound by the agreement’ as to the reduction of 
amount of commission ; (2) notu it hstanding their 
receipt from th<^ direeba* of the reduced amount of 
comniisHion, they wen' entitU^d to recover halanci^ 
from plif. — (iHANT r. (toui Kxplokation & 
Dkvklopmknt Synokjate, Ltd.. [IhOO] 1 Q. II. 
233; 69 D. ,1. Q. D. 150; ,S2 L. T. 5 ; 48 
W. If. 280; iO T. L. It. 86; 44 Sol. Jo. 100, 
(?. A. 

Ainwt*ttion» CODsd. llovcinicn r. Millheft (IIMKO. L. T. 
41. A. Apld. IWirtruju r. Lloyd SS J.. T. 2S0. 

Refd. l{')\vlaii<l V. ('liu]>mM.n, nowliiiid r, ('orric', Rowland 
r. RrandrrUi (1901), 17 T. L. R. (5(19. 

1643. ^ damages for loss,]— A gas oo., S., 

employed a luanuger, II., to examine tenders for 
coal & advise tliem thereon. II. arranged with 
contractors, 1 .., to pay him 1 «. a ton commission on 
all contracts recommended by II. to S., A for L. to 
increase the prices of their tenders by la. a ton in 
order to ]uiy the Ls. a ton secret commission to 11. 
When S. dis<^overed tlie fraud they agreed with H. 
that ho should giv(^ tlunn information A: evidence I 
that would help them in actions they would take ' 
against L. A: others to recover damages for loss . 
.sustained in consiMiuonce of the frauds, that II. 
should puaranti'e that H. should rc^cover £10,000 in 
the actions. A: that 11. should deposit socuritu^ for 
£10,000 against this guarantoe. S. sued D., who 

ileadc^ that this agreement between S. A: II. made 
bom joint tortfeasors A: that the. action was barred 


thereby : — Held : this was not so, & the facts relied 
on afforded no defence to the action. — Salford 
OoRPN. V. Lever, No. 1026, ante. 

Annotations: — Conid. Re Korth Aastriilian Territory Co., 
Ex p. Archer (1891), 05 L. T. 800. C. A. ; Re Liberator 
Perxoanent Benefit Bldg. Boo. (1894), 10 T. L. R. 
537 ; Grant r. Gold Exploration & Development Syndi- 
cate. [19001 1 Q. B. 233. C. A. Diltd. Lauds Allotment Co. 
V. Broad (1895), 2 Mohr. 470. Apld. Hovenden r. Millhoff 
(1900), 83 L. T. 41. C. A. 

1644. What facts principal must prove.] 

— Deft, agreed to buy an estate for £16,000. On 
the following day A . offered to sell the estate within 
a week for £22,000 if deft, would give A. half the 
profit, & A. sold the estate for that siun to pltf. co. 
without disclosing the aiTangoment that had been 
made, & reccivc^d £3,000 from deft. Deft, was not 
a director of A: was in no tiduciaiy position with 
regard to the co., hut knew that A. was a director. 
In an action against deft, to rcjcovcr £6,000 or in the 
alternative £3,000 ; — Held : the action failed, as on 
the evidence the ct. could not find (1) that the 
agreement with A. was made in the expectation 
that he would be induced to persuade the co. to 
buy at an impro])er price ; (2) that when deft, 
found that the co. was to be purchaser, or when the 
contract with the co. was entered into, or before it 
was carried out, deft, had reason to believe A. had 
concealed the arrangement with deft, from the co. 
& had thereby induced the c.o. to enter into an 
improper bargain. — L ands Allotment Co. v. 
Broad (1895), 2 Mans. 470; 13 K. 699. 

Annotation ; Dbtd. Gront r. Gold Exploration A Dcvelop- 
mrnt Syndicate, 1 1900] 1 Q. R. 233, C. A. Th(‘ c*u>ie. of 
Lands Allotment Co. v. Jiroad is rather ohscurcly reported 
on the finds, A it M*eins poshible that the learned jiid|j:e 
iiijiy have inferreil that the fart that, their nianaging 
diveetor whs n ri-ivintf » eo)nini^.''ien was known to pltf. 
ef>.; toil If it doo-( deeid<‘ that a \ endor, who pu>> a honiiR 
to II person, whom he kiiou^ to he theatrent of u pur- 
ehiiser, uith ii \ie\\ toIntlueMT tlie sale* A does not di*^- 
iloM'tlie fact to the pi’iiieipal, can defind the tran«aeflo]i 
vhen linpeiK'hi'd hy axerrlntr that he thousrht tlio airent 
ua*' so respect iihh* a ])erson t Jiat lie would disclose it 
himself, 1 think it is rontniry to jirineiiile (^'ou.ixs, 
L..I.). 

1645. - - Briber A agent jointly liable.] — 

Moikjan r. Elford, No. 1625, ante. 

For full aims,. S. (’. No. l(>2/>, futte, 

1646. “ ---.]— Cohen r. Kischke, 

No. 1621. (ffilc. 

1647. Principal may prosecute briber & agent.] — 

U. ?•. Barber, No. 1634, ante. 


SiTB-sE<’T. 16 . — Measure of Damages. 

See, generally. Damages. 

1648. Agent to buy Buying wrong quality. ]- 

A. having a commission from B. to ship tobacco, 
employed C. as his broker, Ac directed him to buy 
1^, tobacco of the best quality. bought tobacco 
Ac shipped it to B., Ac delivered his bought note to 

A. , in w^hich it was described os P. tobacco only. 

B. , Bnding it very bad, refused to accept it, Afc 
brought an action against A. Ac recovered ; — Held : 


of HiioU aip'ney on UiC part of the iMvrty 
imyinir Riich coinmiRHion.— L aiujiiton 
r. ItoiAlKS, 36 Natul L. R. (UH.^), 410.-^- 

8. AF, 

PART Vin. SECT. 2, SUB-SECT. 16. 

r. Agent to invest — Taking in- 
m/flcient seruritvA-*Vnt. advanced 
$5,600 on lutgi*. to H., on Hie mlviee of 
S., tt partner in deft, firm of financial 
iirokerR. that the land intfft'd. was 
worth $9,700 or $7,000 at a forctnl roJc. 
The land provcHi leas in value than the 
amount of the loan & 11. ab^doued ll. 


W. led pltf. to IhHIcvc that deflH. wt'w" 
acting for him, but they u*ere in fact 
employed by II. Defts. adopted B.'s 
valuation without inquiry : — Held ; 
flcfts. liable to pltf.. the measuro of 
liamases being the whole loss on 
the loan. Metropolitan Rg. Co. v. 
ITright (1886). 11 Apn. Cas. 153; 
itnnndir v. Campbell (iSttO), h App. 
I'as. 936 ; flammersleg v. De Riel 
(184.U 12 (1. Fin. 45; Puls- 
\ford V. Ritdiords (1853). 17 Beav. 87, 
refd.; Burroires v. jAKk (1805), 10 
Ves. 470 ; JJerry v. Peek (18H9), 14 
App. C'aa. 337 ; By. Comrs. v. Rrmm 


(1887). 13 App. Cor. 133, l\ C.; 
Jennings v. Broughton (1853), 5 De 
G. M. & G. 126: Oames v. Bonnot 
(1884), 33 W. R, 64 : Hussey v. Home 
Payne (1878), 8 Ch. I), at pp. 677, 679 ; 
Barley v. W<dford (1846), 9 Q. B. 197 : 
Low V. Bouverie, [18911 3 Cli. Ill, cited 
— WOLLEY r.LOWKNBKRO, HABRIS&LTO. 
(1894). 3 B. C. R. 416 ; 25 S. C. R. 51. 
—CAN. 

■. Failure to exercise due 

core.) — P akkbr & McARa BROmxma 

V. Wallace, 10 D. L. R. 37 ; 23 

W. L. R. 141.— CAN. 
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(1 ) au action lay by A. against C. ; (2) A.’s accept- 
ance of the bought note was not a waiver of dilu- 
tions as to quality ; (3) the proper measure of 
damages was not the mere difference in price 
between the two kinds of tobacco, but the 
amount of damages & costs recovered in the 
action by B. against A. — Main waring v. Brandon 
( 1818), 8 Taunt. 202 ; 2 Moore, C. P. 125 ; 129 
E. R. 301. 

Annoiaiion: — Befd. Exploring Land & Mineral.^ Co. r. 

Kolckmann (1905), 94 L. T. 234, C. A. 

1649. .] — Pltf.,a nierch.nnt in Eoudon, 

gave orders to defts., conmiission agents in Hong , 
Kong, to purchase for hbn a quantity of a certain | 
kind of opium. No such opium could then be 
obtained at Hong Kong ; but, instead of informing 
pltf. of this fact, defts. by mistake informed him 
tliey could procure it, & they purcliased & shipped 
to pltf. oi)ium which they erroneously supposed to 
be such as was ordered, but which was really of an 
inferior description: — Held: (1) the relation be- 
tween pltf. defts. was not that of vendor & pur- 
chaser, but principal & agent ; (2 ) the true measure 
of damages, which pltf. was entitled to recover, was 
not the difference between the value of oi>iuni 
ordered A: that shipped, but the loss actually sus- 
tained by pltf. in consequence of the opium not 
being of the description ordered. — CASSABotnxuT 
r. (liBii (1888), 11 Q. B. D. 797 : 52 H. J. Q. B. 
588 ; 48 L. T. 850 ; 32 W. R. 1.88, O. A. 

AniudafioriB : — Apprvd. Salvoeon v. Rcdcrl Akt. Nord- 

stjonian. fl905| A. O. 302, 11. L. Consd. .TohuHton r. 

Hraham & Cainphcll, (1910] 2 K. B. 529. Mentd. The 

Kronprinzcssln Ccclle (1915), 32 T. L. R. 139. 

1650. Failure to buy.]— Ifa inanputsinorioy 

into the hands of another to purchase goods, & he 
neglects to do so, tln^ proper measure of damages is 
the value of the goods, not the value of the money 
originally put into defi.’s hands ; the value of the 
goods may b(* much less than the value of the 
money which has been put into his hands for the 
purpose of purchasing goods (Parke, B.). — 
Eiirenspergeh r. Anderson, No. 1406, ante, 

I or full aims., sec 8. C. No. 140(5, anie. 

1651. Selling his own property to principal 

without disclosure.]—]^, ordered deft, to buy fcn' 
liiin rupee pajier ; deft, sold rupe<‘ pajier of his 
own ^ Ij. whilst he fraudulently led E. to believe 
that it belonged to third persons. Tin* value of 
rupee paper afterwardsbecameconsiderablyless, but 
L. held for many months what deft, had sold to 
him, A ultimately re-sold it at a loss of £48,000 : — 
Held : the measure of damages w'as not the amount 
of the loss ultimately sustained by b., but the differ- 
ence betw een the price which he paid for the rupee 
paper & that which he would have received if he 
had resold it in the market forthwith after pur- 
chasing it. — Waddede V, Blockey (1879), 4 

Q. B. D. 678 ; 48 L. J. Q. B. 517 ; 41 L. T. 458 ; 
27 W. R. 931, C. A. 

P^or full aims., see Misrkprkskntation & FraI'D. 

1662. Agent to present bill for acceptance— • 

Failure to present bill — Nominal damages where no 
loss.] — A party employing another to iire.sent a bill j 
for acceptance is entitled to recover nominal 1 
damages against such agent if he fails to present it i 
although no real damage is occasioned by the | 
neglect, the bill & costs having been paO by other j 
persons liable on it. — V an Wart r. Woolley , 
(1830), Mood. &M. 520. i 

1663, Agent to borrow — Concurring In sale of ! 
security & taking surplus price.} -A banking co., ; 
being mtgees. of certain Spanish bonds, employed : 
deft, to raise money upon them by deposit in his ! 
own name. The person with whom deft, deposited I 
them called on deft, for repayment, &, on default, 
sold the bonds, with the concurrence of deft., with- ' 


out the co.’s knowledge, & paid the balance of the 
proceeds to deft. The co. was compelled by the 
mtgor. to replace the bonds or their value : — held : 
(1) deft, was answerable to the co. for the market 
price of the bonds at the time of actual sale ; (2 ) be 
was not answerable for their value at any other 
time. — Gordon t\ Pym (1843), 3 Hare, 2^3 ; 07 
E. R. 364. 

1654. Broker — Failure to make enforceable con- 
tract.] — Where, by reason ofihcbroker*.s negligence, 
the contract made by him for his principal turns out 
to be unenforceable, the broker is liable for the 
damages occasioned to his principal bv the invali- 
dity of contract <fc the costs incurred by the prin- 

1 cipalin unsuccessfully endeavouring to enforce il, 

; — SivEW’RiGiiT V. Richardson, No. 1254, ante, 

1655. Agent making Incorrect statements to prin- 
, cipal.] —Deft., acting as agent, induced pltf. to 
I purchase of C. the goodwill of a public-house upon 
j a misiH'pivsentation as to t*he daily “ takings ** 

! of the house. Pltf., finding he had been deceived, 

I sued C. for the deceit, without communicating 
I with deft., but failed in his action, because he could 
i not show 0. had made, or authorised any one else 
I to make, misrepresentation upon the subject. Ho 
I then sued deft. & obtained a verdict, including the 
I sum he had lost by resale of the goodwill, a sum for 
1 personal loss & inconvenience, & a fuHher sum of 
I £181, costa of the action against O. which failed : — 
Held : (1 ) he was not entitled to recover the money 
paid as costa of the action against C., the damage 
not being the natural & proximate result of deft.’s 
act; (2) the damages must bo reduced by that 
amount. — Richardson v. Dunn (1860), 8 C. B. N. 8. 
655 ; 30 L. J. O. P. 44 ; 2 L. T. 430 ; 8 W. R. 582 ; 
141 E. R. 1323. 

j 1656. .] — Whore an agent employed to con- 

I duct negotiations for his principals makes an incoi*- 
I rect statement to them that ho has concluded a 
I contract on their behalf, the measure of dam^es for 
j his breach of duty is the loss actually sustained by 
j the principals in consequenct^ of the misrepresenta- 
i tion, & does not include profits the principals might 
; have made liad it been true. 

I Resps. employed applts. to find freight at a 
i certain rate per ton for on<' of resps.* ships. 
Applts. reported they had concluded a bargain for 
the charter of the vessel. In fact, no bargain had 
been concluded ; differenc(3S applts. had hoped to 
get rid of existed & proved invincible. Three days 
^ter the report of the transaction resps. learned 
that the proposed charterers had refused to proceed 
with the charter. On receiving this information 
resps. made no effort to look for an equally advan- 
tageous freight, but used their ship under a current 
contract at a much lower rate per ton. Resp^. 
brought an action against the alleged charterers, 
& then against applts., claiming in effect the 
difference l)etween the two rates of freight as 
damages : — Held : (1) the main part of the claim 
was untenable ; (2) resps. were entitled to damages 
for trouble they had incurred, outlays on telegrams, 
etc. ; (3) they were also entitled to expenses of 
their action against the alleged charterers down to 
the closing of the record. — Salvesen & Ck). v. 
Rederi Akt. Nordstjernan, [1906] A. 0. 302; 
74 L. J. P. C. 96 ; 92 L. T. 575, II. L. 

Annotalixm Johnston i*. Braham & Campbell, 

(191G1 2 K. H. 529. 

1667. .]— A principal who is induced hv an 

agent’s negligence to enter into an adventure from 
wnich loss ensues is entitled to recover from the 
agent the amount he has actually lost, together 
with compensation for his loss of time. But the 
principal cannot add to that loss the profits ho 
might have made if he had his time or money at his 
disposal instead of having embarked in the adven- 
ture which has miscarried. 
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Agency. 


Seel. 2. — PrindpaVs rights against agent: Suh- 
sect. 16. Sect. 3: Suh-sect. ly A."] 

Defts., thoatrical agents, obtained an engage- 
ment for pltf. at a music hall, negligently misropre- 
Hcnting to her the amount of the weekly takings 
upon which her remuneration was based. The Cty. 
CL Judge awarded pltf. (inter alia) a sum of £20 
as damages. The defts. appealed to the Div. Ct., 
('ont<mding that that sum had been awarded for 
Joss of profits & not for loss of time, & was bad 
in law. The Div. Ct. dismissed the appeal: — 
Held : thfsre was evidencii upon which the Cty.C't. 
Ju(lg(r could award pltf. the £20 for her loss of time. 

- -Johnston Uraiiam & Cami’bell, [1917] 1 
K. B. 5Sfi ; SO L. J. K. B. 013 ; 116 D. T. 188 ; 01 
Sol. Jo. 233. C. A. ; affg. [1910] 2 K. B. 529. 

1658 . Agent to take charge of yacht - Negligence.] 

- “Defts., agents at Southampton, where pltf.*s 
yaclit lay, had written to pltf. inclosing their terms 
for taking charge? of the yacht, viz., “ Id. per ton 
per week, as the charge for taking entire charge of 
the vessel.” Defts. also said they would undertake 
th(5 duty of sending a man to look after the moor- 
ings, etc. A storm came on, in which the yacht 
broken from its moorings, & ran against another i 
v«*SHel, doing it dairiage. The yacht was libelled in i 
the Adrnlty. Ct. condemned, on the ground that it 
had not been pro])culy securtjd. In an action to 
r(Jcov(;r the amount wViich pltf. had been compelled 
to pay, the jury found defts. had Ix^en negligent : — 
Held : pltf. was entithnl to recover.^ — lloLMES r. 
Clark (1862), 3 K. F. 336. 

1659. Agent wrongfully transferring principal's 
shares to himself in payment of debt due by prin- 
cipal, ] —D<‘ft llu* London agent of pltf., a mer- 
chant at Bombay, having a claim against him, 
partly for a debt , not <lisput <*d, <fc partly f<»r a liqui- 
dated demand onaguaninUM*, which was disjmted, 
wrongfully transforrtxl to himself certain sharc*.s of 
pltf.’s, und<*r a pow< r (»f at torru'y, in satisfaction of 
his HupposrMl claim. Fltf. sued him for the im- 
proper transfer: -Held: pltf. was entitled to 
reoov<*r the* full valu<^ of the share.8.— D antra r. 
Htikiiel (1863), 3 F. & F. 951. 

1660 . Agent to sell Failure to collect price.) — I 
1 >efta. being omployi^d as agents for pltfs., a foreign I 
eo., to negotiate sales of candles for them in this ! 
country, conveyed t-o them an order from H. for ■ 
2,500 cases, Ui bo delivered in London ” f.o.b. I 
<'xnort ship : 21 per cent, discount against bill at- j 
3 days* sight ; goods, invoice, & draft for accept- j 
anoo to be sent to us.” I’ltfs. did not in terms 
jiccopt this proposal, but- wmte to defts. insti’iicting ! 
them not to ])art with t.he goods out- of their posses- 


sion or control until they had received the price 
thereof from S. Defts. informed S. that pltfs. 
accepted the order on condition that he handed 
them (defts.) a cheque in exchange for the bill of 
lading, & to this S. assented. On the arrival of 
the goods in London, defts. caused them to be tran- 



receipt in their own names. They afterwards ten- 
derea that document to 8. &: demanded payment, 
which he promised to make on the following 
Saturday. S, failed to pay' according to his pro- 
mise, & the Laurel sailed to Melbourne with the 
goods on board ; — Held : the proper measure of 
damages was the value of the goods. — Stearine 
KAAR8EN FABRIEK GOUDA Co. V, HeINTZMAKN 
(1864), 17 O. B. N. 8. 56 ; 10 L. T. 872 ; 10 Jur. 
N. S. 881 ; U4E. It. 22. 

1661. Agent to distrain— Excessive distress. J~- 
Deft, was employed by pltf. to levy a distress for 
rent on the goods of pltf.’s tenant for £15. Deft, 
realised £20 11s. & deducted £6 Is. for costs 
charges of the distress, which was more than was 
allowed by Distress (Costs) Act, 1813 (c. 93). The 
tenant claimed damages from pltf. for excessive 
distress, & pltf. paid him £6 Is. : — Held : pltf. was 

! entitled to rcicovor from deft, the amount pltf. had 
I paid the tenant in satisfaction of his claim for 
I excessive distress. — Megson v. Mapletdn (1883), 
49 L. T. 744; 32 W. R. 318. 

1662. Agent to receive money — Taking cheque.] 
-- Papi': i’. Westacott, No. 1186. ante. 

For full aiuiM,, nft S. C. No. uttfi. 

1663. Agreed sum to be paid by agent on breach 
of covenant— Adjusted damages or penalty,] -An 
agreement between the Fast India Co. ^ on<» of its 
factors i)rohibited the factor from trading in certain 

, goods on his own account & providt^d that the sum 
! of £26,000 should be paid for breach of that restric- 
tion ; — Held : having regard to the difficulty of 
proving damage.s in such a case, iliis was to be 
treated as adjust^ed damages agreed on beforehand, 
tV: not as a penalty. — Fast India Co. r. Blake 
(1673), Cas. tenuK Finch. 117 ; 23 F. R. 64. 


8E(n. 3.— AGENT'S RIGHTS AGAINST 
PRINCIPAL. 

Srn-sECT. 1 . — Acjent’s Right to Remuner.vtion. 
A. In General. 

1664. Right to remuneration depends on con- 
tract.] — In ordt*r to found a legal claim for coin- 


1660 i Aufrnt lo nett Stilv helfur limit.] 
--Till* m''jwur<' of damiHroH, whon' nn 
luvH In timtoh of Ills duty Hi»ld 
iroodH of Ids priueliud bolow tlio Ihult 
plttCHMl upon tlioiu by till' prinripul, is 
loss wUiob tip* prhicii^al bus huh- 
l44lu(*d, A" If ho has sustjUiiod no loss, 
ho tmii only ask for nominal danpiKos. 
MAN('iicm<\i Navai.<miani» r. Ton 
(IStM). 1. L. 11. 20 Horn. 6:hh~lND. 

1660 li. — Failure to sell certain 
quantities within ilatcd time fimif.) - 
i>oft., atm'od. at his own oxiH*nso. to 
bavo M.V ((uarlor His'lltui of land sub- 
dlvidi‘d info lots, a plan ro«iston'd, A 
to Holl not loss than ono tmndrod A 
llfkv hds within thrtH' luontlm A* ono 
liundn'd A fifty lots lu oaoh huccoshIvo 
tlm'o montlis until all tin* lots, sovon 
liundroti A* fifty in uuiiitHT, should Im? 
sold. Ih'ft. failed to sell luort' than 
alHiut two iuindrc*d of the lots, A i>ltfs. 
siKHi for damaat's : -i/rW .• t ho inoasur*' 
of damatnw was the amount which M. 
would have roalitiCHl out of the lots 
iiiiHold or out of aalOH not carried out. If 
tb^^ had all Ihh*ii Bold, less the actual 
value of Iho lots rcmalnlnff on M.’s 
hauds. — I nm.and lNvr.8TMKNT Co. r. 
Cam1'BEIX(1U14),27 W.L. U, 740. -CAN. ’ 


1660 ill. Failure to obtain best 

price -Collusion -with purchaser .] — C.. 

employed deft., co. us his ui;cnt to 
otTcct a sab> of certain propiTty. In the 
eiiursc of neprotiations with K. defts. 
took the following; authority: “ J 
luToby authorise you to offer on my 
a<'connt the sum of 7s. 6d. per nert' 
or h'ss If you tliliik you can work bust- 
iioHs for (\’s proiM'rty of 2,2r>0 acres.” 
Defts,’ manutreir. in evidence, staled ! 
that K. had instructed him to offer i 
Ail fts. acre, A only to offer £4 Is. <»d. 
if business could not be eflect^'d at the 
lou-er price. lu pursuance of these 
i list ruoi ions defts.’ manager submitted 
an offer of £1 5#i. to pltf., ^^itl|hpldinf; 
the offer of £4 7s. (id., & pltf. accepted 
t be offer. Pltf. sued defts. for daraa^nrs 
for the loss sustained owinR to defts,’ 
biH'uch of duty : — HrW .* (1) the con- 
elusion to lie dra%\'n from the autho- 
rity was that K. was ready to imy 
£4 7s. (id. for the property. A that if 
defts,’ manoRtT had not accepted A 
acted on instruct ions from K. he would 
have maxM^d to trtve that price ; (2) pltf. ! 
was therefort' entitled to suecoed.— 
('lIOlAlONDKIJ!T r. WrIGITT, 8TKITIKN«0N 
A: Co. (l»14), 33 N. Z. L. U. 659.— N.2. I 


t. Agent wrongfutlu abandoning 
agency.] — In an action by a principal 
awaiii'.l. bis apreut In a particular braiicli 
for abandoniuii his aprency, the jurj' 
having: ffiven (lamafft*s for losses sus- 
tained by the principal in collateral 
branches of his business, by rt*iasou of 

[ injury done to his crt*dit by deft.’s 
abandonment of Ids agrency : — Held: 
the damagi^ wa.s not too remote.— 
Iloyo r. Fitt (1864), 11 L. T. 280, 
Kk. Ch.~IR. 

u. Agent wrongfully retaining pro- 
ceeds of sale of principal’s prop^y .] — 
M<'NKiLr. Fultz, 3S s.C.(M98. — CAN. 

V. Factor — .Sale after revocation 
of authority to recoup advances.] — If a 
I factor, intrusted u-ith Roods A harioR 
authority to sell (x> recoup advances 
I made t>y him equal in amount to the 
' value of the Roods, sells after a counter- 
mand of the authority, A before the 
I sums advanced are repaid, the amount 
! of domaROs in an action of trover will 
la* only nominal. — Osborne v. Synnot 
(1876), 2 V. L. li. 209.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 1.— A. 

1664 i. Fight to remuneration depends 
on contract .] — A person api>ointed by a 
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mission on a sale, there must not only be a causal 
but also a contractual relation between the intro- 
duction of the purchaser & the ultimate transaction 
of sale. — Toulmin r. Millar, No. 1739, post 

For full aims., ftee No. n$d, post. 

1665. .] — To entitle a house agent to recover 

commission on the sale of a house he must prove a 
retainer by the owner. — W hite v. Lucas, No. 1695, 
post. 

1666. .] — Where a person holding the control 

over an estate, & having power of selling it to 
secure repayment of liabilities which he had 
incurred on account of the owner, received the 
rents, sold the estate ^ then received the purchase 
money, for which while he retained it ho was i 


, liable to interest ; — Held : he was not on account oi 
f the acts thus done by him entitled, without any 
previous stipulation, to claim commission for tht 
' trouble which he had had in the matter, having 
acted for his own security & benefit thereby. — 
: Court r. Kobarts (1837-8), 0 Cl, & Fin. 05; 7 
E. 11. 022. 

1667. Where agent acts gratuitously.] — 

If a person agrees to serve another for nothing, 
the latter cannot compel the former to serve, be- 
cause the agreement is without consideration ; but 
j if he does serve he cannot claim any compensa- 
tion in respect of the service which ho agreed to do 
for nothing (Polt^ock, — Walkkh r. lllLT. 

(1800), 5 11. tS: N. 119. 


iiumlKT of Kubscrilx-TH for stock iit a pro- i 
>08ccl joint stock co. to receive & remit. | 
heir HiibsoriptioiiH to the head ofliico of i 
theco. i.s uot thcafront of the latter, & has 
no claim oirainst the co. for his services. 
— Quebec & Halifax Steam Navioa- 
TIO.S Co. V. CCTNAHD (1.S35), Bcr. 47. — 
CAN. 

1664 il. — ■ — .1 — ^Tho owner of real 
estate i- not liable for a commission 
to a real ost^ate a«eiit of wliose 
lnterv<*ntion he is not awan', the 
Mrronnd of the claim K'inp: simply that 
the real estate li^ent, witlmut any 
authorisation from the owner, either 
express or twit, culled the attention of 
the pureiiascr to the proyMirtyin question, 
He tlie .sale resulted. — Plummkh v. Gil- 
M-ariE(r8tMJ), g K lOS. G 2tH.--CAN. 

1664 iii. .] -In order to vest a real 

e-»tate a+renl with the exclusive ri^ht of 
sale of an immovable, & entitle liiin to a 
commission, there must. b<‘ a contract 
iu writing, or at lea.sl an equivalent 
ailmis.sion on the part of the omicr of 
the existcnci* of a coiitracd. The men* 
Htatcm(*nt of a priee whleli the owner 
is uilliiu' to take, & of a commission 
wlilch hr is willing’ to pay, docs not 
constitute sueh a contract. — M ain* 
waki.no r. Guank (1U02), Q 11. 22 b. C. 
<57. CAN. 

1664 iv. .1 — 'J’lic airency of a 

broker or ajjrenl ehury:ed with the sale 
of iminovuhh's uikjii a comiuls.sion is a 
civil (‘(uitraet, & in i)rooeediiiB:s by sncli 
ai^ent h>r payment of his commission it 
i" not iic-cessary that the contract should 
b(* in nTltimr. — Lakl\mme v . Dan* 
PURANI) (liKID.g It 2(5 S.(^ ilPJ.— CAN. 

1664 Y. * — —.1 — Pltf., a land affeiit, 
iiir.rodin'ed a purchaser to the owner, 
who himself sold th<* land to such J»ur- 
eliascr. In the absence of evideiici* to 
.show t'inployment as tq^ent & of rut Idea- 
tion ; --//cW ; pltf. not entitled to 
commission, as there was no contract of 
ayrencj’ A: no ratification or recojaiition 
of his voluntary aRonev. — H effner r. 
Nortiiehn Tuu.sTri Go. (lyiO), 11 
W. L. Jt. 403.- CAN. 

1664 vi. . I —Lemiei'X r. Semina ny 

(ii* ST.Si u-irK(ll)12),lH U. L. N.S. 431. 
-CAN. 

1664 vii. — .] — In an action for 
an ayrentV commission on the sale of 
land, the memorandum or aijrcement 
lu writim.; ujKm whicli pltf. bused his 
claim was sisned by deft., '\yho alletp'd 
that it did not dlscloso the names of 
both parties to the contract, so os to 
satisfy Allierta Stat., c. 27, s. 1, sub- 
stantially the same a.s St.at. Frauds, s. 4. 
The memorandum consisted of an offer 
Bijmed by M. to exchanffo lands in 
11. C. for lands in Alljerta, &, imme- 
diately iK'low. an acceptance of tiic 
offer, sijmed by deft., with the words 
added, “ the usual commission to Ik^ 
paid iu the event of a sale belnff made." 
npiKisite the slmaturc of M. ap]H^re.d 
the siCTiaturc of pltf., apparently us a 
witness to .M.’s si^ature, althoui?h not 
so stated in the memorandum : — Held : 
pltf.'s sijmature was only as witness ; 

Sc there was no memorandum, to satisfy 
the stat., of a contract to pay him a 
commission, the person to whom “ the ' 


Usual commission *’ was to be paid not 
boinpr named ; & parol evidence was not. 
In the circumstances, admissible to 
show the cmplo 3 Tncnt of pltf. & tlu* 
effcHdinp: of the cxchauKO by his UKcnes'. 

- -MoLeop t?. Pktkrbon (D)ll), IS 
W. L. H. 1G2.— CAN. 

1664 viii. .1 — W KSTEnOAHP f. 

Weyl(DJ12),21 W. L. H. 403.-— CAN. 

1664 ix. .1 — Lanolois v. Her- 

Tin vuMK (1913), 19 Jt. L, N. S. 3(57.— 

CAN. 

1664 X. .1 — Deft, authorised pltf. 

; to hud a purchaser for his lami, l>ut the 
land was eventually sold to a puiidiaser 
! introduced by F., another ammi »>f deft. 

, During t,he iii'icot iat ions for sale pltf. 

I at tli(^ request of K. Sc the purchaser 
: ijave them conslderahlo Infonuatioii 
I about the land with which lU' was w'cU 
I (icquainted. In an action bj*^ pltf. to 
I recover from deft,, cltlier a comiuission 
I or a quantum meruit: — Held: as pltf. 

I had uot ffiven the informutiun at the 
i rt'quest or with the knowiedt?e of deft., 
i no promise on the part, of deft, to pay for 
I .sudi services could bcimpliod. — llitowN- 
! LEE V. Macint<*hh (1913), 23 W. L. R. 

' 30; 3 W. W. 11. 726; 9 1). L. 11. 400; 

affd. 48 S. C. R. 588; 2(i W. L. R. 90(5. 

I —CAN. 

1664x1. .1 — DUPEM MNE t\ I»Kl,* 

: LETIEU (1913), g. R. 47 S. G. 154 ; 19 
U. L. N. S. 3«0.~ CAN. 

I 1664 xii. .1 — WlienauUiorlsimra 

broker t,o sell land for liim. deft, de- 
clared positively that he would not i 
take loss tliun 9100,000 net to him Sc. | 
that he w'ould not pay any commisHlon ! 
on t hat lij^uro ; in an action by the 1 
broker for commission on tin* sale of I 
the land : — Held : the mere hridln;ir of a 
purchaser was not enough ; tiiere must 
he a contruct lo pay the eomini.s.sion 
claimed ; lo order payment of a e.inn- 
mlssioii ill the circumst,anecs w'ould he 
to place it in the power of a.n ainmt to 
dictate to his employer at what price 
the latter should sell.^ Hunt r. 
Kmeiwon (1914), 2(5 D. W. R. 789 ; 7 
U. W. N. 15 ; 20 D. L. R. 3S1.— CAN. 

1664 xiii. Pltf., a land l>r(>ker, 

found a pureliaser for property ow'^iied , 
by deft.s.. with their uutliority ; in tlic , 
poculiar circiirastanees of the case : — j 
Held : pltf. not entitled to commission, i 
hecHUHO there had Ixjcn no aifreemcmt, i 
oxprc?ss or implied, to pay same.- i 
Itoin’iiii.UKH V. Dkh Gaoneh (1914), I 
28 W. L. R. 388.— CAN. ! 

1664 xlv. .1 — Under Altierta j 

SUit., 190G, c. 27, u subsequent oral ■ 
agrn?cment to pay Into a hank the ; 
amount claimed os commission on the i 
sale of land iM'ndJmr the adjustment of I 
the claim therefor Is not admissible to i 
ostablish a previous oral afrrocment, to ' 
pay such commission. — S anperh r. , 
ANDER80N (1914). 29 W. L. R. 082 ; 18 , 
D. L. R. 349 ; 7 W. \V, R. 288 ; 7 i 
Alta. L. R. 400.— CAN. i 

1664 XV. .J — A brokorsuod aslUp- ( 

builder for commission on the jirice of ' 
a ship built by defender, on the ;rn>iind 
tliat the order liad been obtained 
through pursuer’s introduction Sc ro- 
commendattou : — Held : pursuer hud 


failed to prove any contract between 
him & defefidcr for payment of tlu* 
commission sued for, or lo show that 
tlio onlcr was tie* direct result of his 
luterveuilon, & eouHi'quently he w'as 
not entitled to eomuilsslon. — M ohs r. 


(’UNLIFFE A' Dunloc ( 1875), 2 U. (Ot. of 
JSess.) (557.— SCOT. 

1664 xvi, JJunien of proof.] - - 

DUi>EMAlNK r. i’ELLETlER (1914), Q. R. 
47 H. G. 151 ; 21 R. do .1. 306.--CAN. 
1664 xvii. — .] — A mil ostate 


ai;cnt <*,annol recover his (‘ommission on 
the sale of a uroeery ston’i unless he 
proves his authority. Any doubt 
thereupou should he decided against, 
him. An ai?ent who wished to ho the 
aK‘cnl of two eontrae-linfi: parties should 
olitain a formal authority from Imtli 
partie^^.— UxVRON r. Fa«n-\n (1917), g. R. 
51 S. G. 643.-- CAN. 

1664xvai. .1 — Lkmieux v. 

Seminary of St. SuLricK (1912), 
18 R. L. N. S, 431, nab;.— CAN. 

1664 xix. .l--ln an liction 

for commission on sales of lots 
in a subdivision, wdiOtlUT offected 
t liroinrh pltt. or Ihrouifh other agents of 
deft . or Miromrh deft, himsolf hy virtue 
of an agr<*ement alleged to liave been 
made between pltf. Sc deft.: — Held: 
(I) pltf.’s evidenei* as to tlio alleged 
agreenieiil was uusatisfaetory, sinee at 
j no t ime had he mado demand upon deft. 

I for (‘ommissioiis other tlian thost* 

I actually received by him Sc cnt,ored as 
paid in the hooks of deft.. Sc the claim 
had only ht*(m made uft(*r the relation- 
ship of" )>nne.i)ml Sc agent had iKieii 
severed l)y deft, on account of pltf.’s 
conversicui to his own use, of moneys 
of dtjft . ; (2) in t he clreumstancOM, there 
must ho Judgiuent for deft. -Wkiuht 
V. Mai’JjACIILAn (1912), 20 W. It. R. 
(ilC ; 4 D. J.. R. 351. -CAN. 

1664 XX. . 1 -PJtr., a land 

ag<Mit, elaliricfl from deft, a oommissJoii 
for oldulning a purchaser of her land at 
the prioi* named by her. Deft, had not 
I carried out the sale Sc denhul that she 
hail authorised |>ltf. t,o sell at the price 
all(*gcd by him. The evidence was 
contIif5t,Jng -y/r/d : the muion must 
be dismisHed ; to eutiUo pltf, to 
succeed, he must make out tlie stronger 
case Sc this he had not done. -Gulli van 
V. Strevel (1912), 19 W. L. U. 778; 

1 W. W. R. 450 ; 1 D. L. R. 44.— CAN. 

1667 i. Where agent ads gra- 

tuitously.]— \ special agent api>oiuted 
for tiio, lTovin<*'e at OtLiwa was, by the, 
Order in Gouncll appointing lUm, to 
Ik* paid expenscis neoessarliy incurred & 
at (iovt.'s request went os a delegate 
to Jjondon to supiiort a tsddtion. All 
cxfienBes were jiuid : — Held : ho was 
not entitled to payment for services, 
as the |K)rilt,ioti w'us honorary & nothing 
was said as to rtununcratJon in the 
contract.- -De Gohmo.s v. U. (1883), 1 
R. C. n. 2<5.-CAN. 

1667 li. — — .} — In an aoUou 

against deft., deft, claimed that he 
wiis entitled to set off sums due to 
him fr<im pltf. for Hurvlcoa ren- 
dered as tluaiicial agent, for com- 
missions on sales of land. Sc for 
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Sect, S.— Agent* 8 rights against principal: Sub- | 
8eci. A ] I 

1068 . Express contract cannot be raised | 

by custom.] — Where, on the construction of a i 
written agreement, an agent is ^ not entitled to j 
commission, a claim for commission based on j 
usage is not maintainable. — WoimiiNGTON v» ! 
flARPBB (1857), 30 L. T. 0. S. 123. 

1669. Contract may be express or Implied.] — i 

It is impossible to affinn, in general terms, that A. . 
is entitled to commission if ne can j)rove that he 1 
introduced to B. the person who afterwards pur- j 
cliased B.’s estate & that his introduction became ! 
t he caxisfi of the sale. If A. had no employment to 
sell, express or implied, he could have no claim to 
b(5 remunerated (Lord Watson). — Toulmin 
Millar, No. 1730, post 

For full iiniiH., ttre S. (’. Xo. ITIIU, pofif. 

1670. .] — A claim for remuneration on 

a quantum meruit can only arise on a promise to 
i)e implied from a request by the princijial to the 
agent i-o perform services for him or upon the 
acceptance of services of the agent, so as to imply 
a promise by (he j>rincipal to pay for (hosci services 
(liOPKH, L..I.). — Barnktt Isaacson, No. 1718, 
post. 

Fur full aium., nee S. (‘. Nu, 1718, 

1671. — - - — From custom.] — SemUe: the 
brokur'H commission on th(‘ freight- of a sitij) is 5 
i>er cent., unless tliere b(5 a special agreement or 
the siiip be (;l\arteriMl upon a terider. — Brown i\ 
Nauink (lH:b)),P i\ Si V. 201. 

1672. ,] — By the usage of trade in 

Jiondon, a broker who nets as sucIj in ebartering a 
ship to the Baitie is entitled to a commisHion of 
5 per eeiit, upon the ainount of the fr<‘ight. — 
(’oiiKN V. I»aoi t( 1SM), 1 ('amp. 00. 

1673. - • Custom must be proved.)- - 

An irisurunee broker is not (uditled, up<m the 
ground of any ufwige of trade, a eominission of 
12 per (unit, on the lialanees wiiieh he pays over to 
the underwrilem wlio employ him. Sueli allow- 
ance, how'ev<a* g(‘ii<‘ral it has laum, is a gratuity 
merely, A not a demand of right . Nor can it Ik* 
claimed, but upon the footing of contract, either 
express or iinpluMi, betwetui the parties. — Lkvi r. 
BAKNr>;(18lO), Holt, N. V. 112. 


1874. Admissibility of evidence. 

— ^Where A. employs a broker, B., to procure a 
charterparty on a commission of 5 per cent, to be 
paid whether the contract be executed or aban- 
doned, A. cannot, under a plea of payment of a 
smaller sum & non assumpsit ulird^ give evi- 
dence of a subsequent agreement to accept 
2J r^er cent, only, on account of the abandon- 
ment of the contract. Where the terms of the 
original contract are only inferred from the usage of 
the trade, a conversation in which B. apecs to take 
2i per cent, only, on account of the abandonment 
of the contract, is admissible to show that such 
reduction was as a contingent reduction part 
of the original contract. — Broad v. M’CAiJdAR 
(M* Aylmer) (1835), 5 Nev. & M. K. B. 413; 1 
liar. & W. 532 ; 6 L. J. K. B. 3. 

1676. From professional position of 

agent.] — An auctioneer took an absolute assign- 
ment of chattels, under a bill of sale by 

way of mtge., & afterwards conducted the sale 
of them by auction under an agreement with 
another incumbrancer : — Held : he was entitled to 
charge the usual commission on such sale, although 
no provision for a commission had been made either 
in the bill of sale or the agn^ement.— Miller x\ 
Beal (1879), 27 W. K. 403. 

1676. Even though work not 

done,]— Bltf. was employed by deft, to let a farm. 
The tenant agrtKid to purchase the farm stock 
upon deft. ’s valuation. Pltf. claimed, inter alia^ 
commissiou on the ]n*ice of the stock, but- deft, 
ref used to pay it on the ground that he had made 
no valuation /Yc/d ; (J) tlie charge was tlic 

customary charge, whether or not the valuation 
w^as done by the agent ; (2) it was a reasonable 
charge, seeing f)ltf. might have been required to 
make the valuation. — TiTRNi.ni r. Beevi: (1901), 
17 T. L. B. rm. 

1677. From agent acting on prin- 

cipal’s Instructions.] — ^A., a supcrcarj?o, sailed to C. 
in charge of a ship called the ilf., his commission 
being 5 per cent. Some time after his departure 
his princii>als despatched another ship called the 
W, to C., with instructions to A. to find a cargo 
for her Ar to consider her “ in one turn ” with the 
3/., k olTering him in respect of this second ship a 
commission of 21 per cent. A. wn’ote his principals 


truvvUiiiR: oxjM'nws : Utld : pllf. bod 
extended to deft, the lienefit of his 
Aveiiltb i!i tliituiclal staudlniir hud 
e«ttl)I<‘d deft, to make proItUiblc in vest - 
inent-H on bin own iwoount, & deft.’s 
servleen to pltf. had bi*eii rendertMi In 
n'tnrn fortlicMe iK'uefltH, A tbero had lHM?n 
no coutru<d f(»r other n'inunemtiou,— 
RiTKKAiT r. Lacuex(KIJ.k (lUi:i), 24 
W. li. U. 335 ; 11 1>. L. R, 283.- CAN. 

1671 1. — “ Contract may he exftresn 
or implied-' From j — A eoniinis' 

Kion of 2 1 pt'r cent. Is all that an aKont 
Irt entitled to on the purchaae fi: sale of 
l>n>pert.y for hlM principal, hi the ubaenoe 
t»f any cxi>i'e8H aj^oM'iiient l>etm'on 
them on that ladat. — D uooan & White 
i\ Tkimxiinuham a*. Go. (1819), 1 Nfld. 
b. 11, 157.— NFLD. 

1671 11. — ; .l-lt IH the 

cuHtmn In the Province of QuelKM^opay 
a real ontatoaiaMit a ooxiuiiisKionuf 2| iier 
('Oiit., payable by the vendor, in Uie 
abHOiioo of other agrtH'meut. — R aymond 
r. Makcottk (1912), Q, it. 40 S. C. 384. 
—CAN. 

1671 Ui. .1 — Sup- 

pliant, an unregistered broker, acUiiK 
under lust met tons from the Col- 
lector of ('ustoms at Montreal, ob- 
tained a deed of oortain property from 
the owners to the Oown. Roforo so 
doing the ooUeotor asked suppliant 


alKnit Ills commission, who rc^plled tliat 
2 1 per cent, was the regular coinnilssion 
but he would leave that to tbo collector 
to settle : — Held : the mandate was not 
gratuitous under Act 1702, C. C. P. Q., 
& suppliant entitled to IJ per cent, 
commission. — W ihoht r. R. (1914), 15 
Ex, C. R. 203.— CAN. 

1671 Iv. .J — Pltf. 

claimed oommission due to him as 
agent of defts. for the purchtise of beans 
In the season of 1912-13. A fall in the 
price of beans having taken place, dofts. 
sought to throw the goods purchased 
back on pltf. on the ground that ho was 
their vendor & not their agent : — Held : 
dofts. failed in their conUmtion & pltf. 
w’lis entitled to recover. — I^ktch r. 
Newman (1914), 26 U. W. R. U50 ; 
6 U. N. 706.— CAN, 

1671 V. .1— WTion a 

party employs a broker to sell pork, 
grain, st<}ck, etc., for him on margin, 
ho Is bound to pay the broker the 
usual commissiou for his services. — 
Denton v. Ariun (1888), 29 L. C. J. 
266.— CAN. 

1671 vi. .1 — A broker 

sued a shipbuilder for 2^ l>cr cent, commis- 
sion on the price of a ship built by 
defender, on the ground that the order 
having been the result of the introduction 
of the purchaser by pursuer, he was 


; entitled to such commlysion by the 
custom of trade on the (^lyde : — Held : 
by the custom of trade the broker was 
entitled, in the absence of special 
arrangement, to commiasion at the rate 
of 1 per cent., &, defender had failed to 
prove that this right hud been waived 
by pursuer. — W aliu!1R, Donald & Co. 
r. RtanELL, Stknhoube & Co. (1883), 
21 Sc. L. R. 262.— SCOT. 

1 1671 vll. .1— By A 

; con tract in writing for the sale of a 
hotel It was provided that, in case the 
j transfer of the licence should Iks refused 
by the licensing bench owing to objec- 
tions to purchaser, vendor should be 
entitled to deduct the agent's commis- 
sion from the moneys paid under the 
contract. 8c that the balance should bt‘ 

I refunded to purcheuK^r by vendor. 
£500 was paid as part purchase -money. 

I The sale having gone off owing to 
objections of purchaaer he brought an 
action to recover the £500, 8c vendor 
paid £450 into ot., claiming to be 
I entitled to retain £60 as agent's com- 
i mission. Evidence wraa given on behalf 
1 of the purchaser by hotel brokers, who 
I said their charge in such cases was 
£5 5«. or £10 10s. ; — Held : there was 
I evidence from which the jury might 
{ find what was a reasonable sum to be 
j deducted as agent's commission. — 
I Rsboh's, Ltd. r. Allan (1911), 13 
C. L. R. 194.— AOS. 
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reiecting the 2| per cent, commission, but not- 
withstanding this proceeded to load the FT., that 
course being in his view the best for his principals : 
— Held : as he had acted on the instructions of his 
principals in loading the W. he was bound by their 
offer as to commission & could not recover more 
than 2i per cent, in respect of the cargo of that 
55^ — Maxwell (1843), 2 Oar. & Kir. 

1678. Broker employed by court — 

Broker acting as trustee.] — broker, having 
taken an assignment of several cargoes in trust to 
sell them on their arrival, & out of the proceeds to 
repay himself the amount of his advances, took , 
possession of some of the cargoes, & sold them ; 
under the power in the deed, while the rest- wore 
sold under an order made in a suit instituted by 
him to enforce his security, by which it was 
directed that they should be sold by him in such 
manner k at such time as he k the receiver in the ' 
cause should agree. A:, in the event of their differ- 
ing, then as the master should direct : — Held : in 
the latter sales, he was entitled to the usual com- 
mission allowed to brokers employed by the ct. ; 
but in the former, he was not ent itled to any com- 
mission, having sold as trustee. — Arnold w 
(Earner (1847), 2 Ph. 231 : 16 L. J. Ch. 329 ; 9 
L. T. O. S. 289 ; 11 Jur. 339 ; 41 E. 11. 931. 

.liuuilatiun : — Apld. The lienwell ToMi r 72 L. T. 

1679. Mode of remuneration - • Difference be- 
tween price & agreed-on figure.]— An agent, a 
stockbroker, niay be remunerated in such manner 
as he k the principal mutually agree. It is perfectly 
legal to employ a stockbroker to buy or sell stocks 
<»r shares at a fixed price k to give him as his 
remuneration any advantage he may obtain in the 
])rice, wliether the price be less or more, according 
as he is employed to Imy or sell. — P lait v, How e 
(T iUDiNG AS Chapman A Itowi:) k JSliTCiiELL k Co. 
(1909), 26 T. L. K. 49. 

1680. — .] — A contract between a princi- 

pal A an agent for stile of goods by the lat ter under 
wliich the agent is not only entitled to a commis- 
sion, but also to retain any jirofits on the sales j 
beyond an agreed price, requires the clearest j)Ossi- j 
ble evidence to sup)»ori it, Inung inconsistent with | 
the ordinary relation of iirinciiial A agent. — He , 
Si!Mi»80N, Ejc p. Mouoan (1876), 2 Ch. D. 72 ; 45 
L. J. Bey. 36 ; 34 L. T. 329, C. A. 

Kor full aiijir*., see Estoi’J'M.. 

1681. Share of profits.] —A u agreement 

lielween A., a merchant, A B., a broker, that 
H. should ])urchase goods for A., A in lieu of 
brokerage, should recedve a certain luoportion | 
of profits arising from sale, A b<*ar a proportion | 
of losses, does not vest in B. any share in the j>ro- ; 


j perty so purchased, or in proceeds of it, although it 
! render him liable as a partner to third persons. 
! —Smith th Watson (1824), 2 B. & C. 401 ; 3 Dow. 

I &Ry.K.B.751; 2 L. .T, O. S. K. B. 03 ; 107 E.B. 

I 434. 

1 Annotations Ucid tf. Hollinshead (1825), 4 B. & C. 

’ 867. Consd. 4^ Distd. Pe Starkey, p. JounlngH (1830), 

Mont. 45. Conid. Reynolds v. Rowley (1867), L. R. 2 

Q. W. 41, 474. Apld. Alfaro r. Do la Forro (1876), 34 

L. T. 122. Reid. Potta v. Eyton k Jones (1846), 7 L. T. 

O. S. 281 ; Stocker r. Brockelhank (18.')l). 3 Mac. & G. 

2.')0. 

1682. Right to enforce sale to deter- 

mine same.] — A. k B., for whom land had been 
nurchased by C. with a view to its being resold in 
building lots, on (he laml fadng conveyed to them 
signed a writing imrporting to be a memorandum 
of an agreermait hot ween (hem relative to the land, 
by which it Wiis agreed “ that they should each 
advance half the pure base- money k receive 
interest on the same at 5 per cent., A that they 
were to have each one-third interest in the pur- 
chase k to reserve one-third of the profits arising 
therefrom for C., in lieu of his commission for 
purchasing, selling, surveying, valuing, k laying 
out the land in lots, or any other servi(res that 

i iiiight be reauired of him ; hut it w^as clearly k 
i distinctly understood that C". should have no power 
j or authority whatsoever over the land, A ho should 
I not be entitled to receiver any compensation 
I therefrom until the whole was sold A paid for.” 

I The land having afterwards greatly increased in 
value, A. A B. I’efiisod to recognise O.’s interest 
j in ilie speculation, A offered him a money cA>mpen- 
I sation for liis services. Thereupon ( who luiu ob- 
! Jectod from the first t o the clause in the memoran- 
! dum which excluded him from all control, asincon- 
: sistent witli the original terms for which he had 
, verbally stipulated, filed his bill for an iinincdiat e 
i sale of the land: — Held : (1) defts., by repudiating 
! the trust as to (\’s share, had devolvc'd upon the ct. 

I the discretion which they Jiad by the memorandum 
reserved exclusively to themselves as to t he time of 
sale ; (2) C. was entitled to one-third ; (3) it must 
I be referred to the master to inquire whether it 
would be for the hen(‘fit of all parties that the land 
should be sold.— Dale v. Hamilton (1847), 2 Ph. 
266 ; 16 lu J. Oh. 397 ; 9 L. T. O. S. 3()J» ; J I Jur. 
.574; 41 E. U, 945. 

For full autiM., sre I’AKT\i‘:R';iiir. 

1683. Percentage on net profits — How 

calculated — Excess profits duty.] - IMtf. was 
engagt'd as manager of four ()f the numerous 
branches of defts.’ business, his remuneration 
being a commission of 15 per cent, of the net 
profits of those four branches trc*aied as a whole. 
In computing the net profits of the four branclu^s 
for the purpose of ascciia-ining the sum due to 


}’ of remuneration — , factuivn, A.’b rcmiiueratioii iK^intr flxeti tlmt A. wax wj boiiud f.o deduct, k 

On iohat Mm commiaaion payahle.] — i at “ u total cuixuniaaioii of 74 i»cr cent, pleaded the above Hlat., k cluinied an 
111 an {Mlion for coiruiiih(!$iou u|Kjn on the amount of such Hale«.‘’ On Hales ne^'ount k payment of the amount pay- 
tne purchase of a mine, the qucp- ! by A. purcliaHcra w'oro allowed (In addi- able by A. flinee 1908: — lleM : (1) A. 
tion Mtween the parties was one tion to a trade dlHCOunt) a discount i was not bound to deduct the allowaaces 
\ '^hero beinff no contract in which A. aUei^cd was generally given on ! made to jiurchasers from the commis' 
wTiting)^ to whether plt.f.’s commis* prompt payment. From 1891 to 1908, I nlon payable to him under the ogree- 
^on of 10 per cent, w^ tx> lx; computed o%ving, os A. alleged, to a mistake in | merit ; (2) A. was entitled to an account. 

price at wiiicli <left. lx>ught making np the accounts, these! allow- ! k payment of the amount found due 
mine or upon the much higher anees to piirehascrs wore doductod from | on sales during tlio period of bIx years 
price at wldch he sold, pitf. claiming the commission payahle to A. In 1908, | prior to the issue of the writ of Bum- 
tnat, lor his services he was given a a further agreement was entered into \ raons. — K itchkn k Sons, Ltd. 

i whereby the prior agreement tsstwoen Soap ('o.. Ltd. (1910), 

sold k deft, ^leglng he was to pay A. & B. was cotiilnued k confirmed. S. 11. Q. 301.-~AUS. 

10 per cent, of the cost when the mine After this agreement A. ceased to 

WM sold : on the evidence pltf, deduct from his commission any allow* 1679 Hi. * /VincrpoZ con- 

liad estaDiLHhe<i his case. — Kndleman anees for prompt payment made to ducting part of ntgotialionsA—J^n agent 
«. ItoraiM^DD (1910), 16 O. W. R. 925 ; purclmsers. In 1909, A. brought an is usually entitled to commlRSion upon 
2 U. W. N, 25. — CAN, i action claiming a declaration (tiat, on the whole of the purchase-money, 

,, r, . ' the true construction of the agreement, whether paid in cosh or stKsured by 

1079 11 . Deduction of caah \ he was not Ixmnd to deduct discount mtgt*. ; but where the owner bimseu 

,.c^mismon — Effect of , allowed to purcliasers, & also an account i conducted part of the negotiations, a 
of Lim\tfd^fM,]^ny an agree* & payment of what should be found due | verdict calculated on the cash payment 
ment made in 1691, A. liec^e solo under this construction on the sales was not disturbed. — WoLP r. Tait 
. of B. for the sale of B. s manu- between 1891 & 1008. B. contended (1877), 4 M. R. 59.— CAN. 
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Agency. 


Sect, 3. — Agent* a rights against principal: Sub- 
sect. 1» A, A:B .( a ) .] 

pltf. for comuuBsion defie. claimed to deduct a 
proportionate amount of the excess profits 
dul^ ” payable in respect of the profits of their 
business: — Held: the “excess profits duty” 
could not l>e deducted in computing the net 
profits upon which pltf. was entitled to receive a 
commission. — Thomas v, IIamlyn & Co., [1917] 

1 K. B. 527 ; 80 L. J. K. B. 1009 ; 116 L. T. 475 ; 
.'«3 T. L. K. 129. 

Annotation Di*td. lU Coiidran, C!<mdran v. Stark, {1917] 

1 (Hi. 039. 

1684, Remuneration contract — Coupled with 
option to buy.} — Where a vendor has emijloyed an : 
agent to find substantial persons to purchase a 1 
properly within a limitea time upon specified j 
terms, such agent to be paid a commission on the ; 
purchase-money after the completion of the sale, [ 
the agent (*annot insist upon a conveyance to him- i 
self as purchaser. — Livingstone v. Ross, [1901] i 
A. C. 327 ; 70 L. J. P. C. 58 ; 85 L. T. 382, P. C. ! 

•'-^Distd. K<Ily r. Kudcrtoii, I1913J A. (’. 191, ' 

1685. * .} — Oil Mar. 11, 1911, applts. 

agreed to give r<«pH. an ojition to purcliase on 
Hpecifi(^d term,s the piopertles in suit, Ac also 
agm*d to pav them a commission on sale to 
close the wile by d<H*d intge. ReKp.s. duly 
ex<‘rcised this option in favour of 8., to whom the ' 
de<*(l intge. w<-re executed. In a suit by applta. 
to H(^t aside the transaction ^ r<‘cover the property 
wild on the ground tliat they had subseciucmtlv 
discovered that 8. was a clerk in the. office c>f 
ivsps., the latter being the rt'al purchase*^, but 
disqualified as lieing agents for sale: — Held: 
reaps. W(Te not. m<*rely agents to s<‘ll. An option 
to purchase w/is giviMi Ut them in plain A un- 
equivocal terms, A the sul)S(*quent clause as to a 


commission was not inconsistent therewith. — 
Kelly v. Endebton, [1913] A. C. 191 ; 82 L. J. 
P. 0. 67 ; 107 L. T. 781, P. 0. 

1686. Agency continued alter agreed period.] — 

B., a shipbroker in Liverpool, &;0., a shipbroker in 
London, entered into a contract “ exclusively to 
correspond ” with each other in the ports of Liver- 
pool & London respectively in the matter of freight- 
ing vessels with iron for the American market, 
denoting by the term “ exclusive correspondence ” 
that each party should have a reciprocal right of 
refusal of all ships to be engaged by either of them. 
The commissions received were to be divided in 
equal moieties between them. In Feb., 1851, B. 
& C. appointed I), their agent at Havre for charter- 
ing American ships in that port to carry cargoes 
of iron from South Wales to America. This 
agreement was to continue in force till Jan. 1, 
1852, D. to receive half the usual commission, 
the other half to be divided between B. & 0. This 
business was carried on till 1856, when the question 
arose as to tlie terms upon which it was carried on 
after Jan., 1852, B. contending that the old agree- 
ment still continued, in which case he was entitled 
to a moiety of the net commission, C. insisting 
that the agreement was at an end, & the usual 
mode must be adopted, Ad e<ach receive the coni- 
niission according to the number of ships he had 
influenced. B. also claimed, under an agroenient 
daU'd Jan., 1852, half the net amount of com- 
missions on all vessels chartered by C. to 
America from London or any other port in 
England : — Held : (1) the agreement entered into 
had been continued to be acted on by both parties ; 
(2) B. was entitled to half the net amount of all 
commis.sions earned since Jan. 1 , 1852. — Pearce v, 
Lindsay (1860), 1 L. T. 456, O. A. 

See^furfher, Sub-sect. 1, L., jntsl, 

1687. To whom commission chargeable.] — Debt 
contraided in .lamaica made payable in London. 


1684 i. Uemuncrathn contract - 
('ouplrd ivith option to buy.\ -liUKHNKit ; 
r. I.KVKHgui: (1912), 19 J(. dc .1.60.- 

CAN. 

■ — Con$lruetion of.] : 
I’Mf. to iw his coin- i 

pcfirttttiuii for HorvIccN in (ho sah' | 
of a mine “hik'Ii fiirlhor sum as JI. I 
Hliall coimidcr riifht .” A nuIo ^\at, ' 

ctT^'ctoil, but JI. a.xiincd to ulhnv 
pKf. Hnytidin;:, defts. nifusod to i 
pay him unylhinK for hia HorviccH;— i 
V.. v’ ut^ccpUuicc by pltf. con- i 
Mtltiitcd an affn^ement by him to abide ! 
by tin* deciHion of Jf. to fhe cxcIuhIoh ! 
of any rii;lit of action for tho Hubsctpicnt 
HcrvlccH upon a quantum meruit. 

< noAsn.Mi.K r. llvLi. (1896), 3 D, (’. p . 

CAN. I 

1684 iii. — -^.1 ~ iti uu action , 

b> brokers for coiiuuis.siou on th<‘ 
sale by tlcfts. of mining proiN'rtics | 
(in which tlicy had only an Intcri'st) to I 
a imivhaHcr introduced by pltfs. : — I 
JieUi : upon tlio propor con.st ruction of 
the aKreemout made in tu pltfs.' ' 

remuneration, they wcn« not onUlled ' 
to the full sum mentioned thon'in, but ' 
only to 10 per cent, upon tip* part of 
the purchasc-iniMicy rt'pivsentlnK deftr-.' 
int.crcflt in the properth's sold. — 
IttrTiiRAmF r. Dla(k (1911), 19; 

. L. It. 43<,-^AN. j 

1684 iv. Dcft.ffaveto pltf. I 

a signed luciuorandum “that in the, 
event of your HOliitu; the propi'rty 
di'sorilmd on the opiH>slte aide of this 
card, I acrt>e U» nay a eommlsHloa of 

0 per oont.” A: also “in consldoration 
of your advertising & pushing the sab' 

1 agree to list exclusively uith you for 
a i>eiiod of one month.** The ppowrty , 
was de«oril>od as aBootion& a half, but • 
only one swUon was sold. Pltf. i 
brought the parties together. tt>ok part 
iu the uctfotlaUons, & was the direct ‘ 


c-au.so of the sale, A: d<*ft. cons<*nte<l to 
the sab- going through for (he se<dion, 
leaving out the lyiJf Hcet Ion //<7d .* 
(he sale u’U‘< a new contract in no way 
referable to the ugn'cmeut as to com 
mission <»n a sale for a price in money, 
iS:, as there liad been no eontnwt regard- 
ing rennineratfou to ti e broker in re 
HOiH-t. of the translation which took 
place, he could not recover either by 
way of (;ominisHioii or q tuntuni vi' ruif 
-Como r. Hkriion (1914), 49 8. t^ U . 
I (leave to appeal to 1*. C. refiHt'd) — 
CAN. 

1684 V. H'ifA other docu- 

ment» I— Uefts.agreed In ^vTlt.ing with pit f. 
to sell to him a eertaln iiuaiitity of land. 
J’ltf. only made one panuent. on 
account of this agreement. Defts. 
thereut»on sought to cancel the agree- 
ment by mvsou of pltf.’s default in 
making the subsequent pay^uent^, but 
an arrangt'inont w'OB come to whereby 
pltf. lum'Cd to complete the deal uj) 
t <» a certain number of aen*s, he ladng 
ndcuised frmn further obligations. There 
was evidenee that idtf. in making t.ho 
purchase originally acted not only for 
hlmadf but for «»tbers, & as a matter of 
fact a letter win* written to pltf. on 
iH'half of defts. promising to pay pltf. 
a com mission on each tMvle as minle, the 
object, biding that pltf. should obtain 
something in the nature of a conimls- 
sloii without the knowledge of the otJier 
persons iut crested iu the purehaso : — 
Held : t he arrangement sulisoquently 
come t«» did not cancel the original 
ligriHunont for sale, but ^vas merely a 
subslitutUm of a smaller for a largi^r 
ipiautlty of land Heaving such smaller 
quantity subject to the term'* of the 
original agreement, & pltf. was entitl<^ 
his oommlssiott on selling the sub- 
stitiiUid quantity to a tlxird party. — 
WiLLOUUHBY r. SASKATOHEWAN VaLLRY 
& M.iNrroB.\ Land Co. (1910), 13 


\v. L. n. 626 ; 3 8ask. L. 11. 13lb - 

CAN. 

1687 i. To whom cemmUsion charge- 
ahlc.\ — The plrdgeo of grain, pledged 
as collateral security for advauces, is 
not responsible for commisslonp no 
sidles mad(> by an agent employed by 
(lie pledgor, &: acting solely under bis 
inslnirlionH as owner, although such 
sales were made only on such terms us 
were satisfactory to the pledgee. — 
lliiwriirKi.DTr. Union Dank ok Canada 
(1896), Q. U. 7 8. C. 300. -CAN. 

1687 ii. .1 — An agent employed 

to buy land for his principal, to 
attend solely to that priueipul’s 
interests, & to obtain for him tho Ik'sI 
bargain be can, is entitled to look 
to his principal for cominiasiou. A 
custom tlial he should look to tho vendor 
for commission would, if it existed, be 
iiiirt*asonable. — T atk r. Munro (1891), 
12 N. S. tv. 71.— AUS. 

1687 Ui. -.1— Pltf., a real estate 

agtMit, was charged with tho duly of 
selling certain lands. Deft, promised 
lilni that if pltf. put him in communica- 
tion with the owmer, deft, would make 
it wortii a good deal more to pltf. than 
a more commission, litf. accordingly 
brought the parties together when it 
was agreed that at tiic price named the 
vendor w'oa not to be responsible for tho 
agent \s eoimnission whitii deft, must 
take care of. Deft. & pltf. then agreed 
for payment to the latter of 24 per cent, 
on the optional price: — llela : deft.V 
liability had lKH*n accepted In place of 
t bat of the vendor & deft, was Uablo. — 
Chapman r. M'Whinney (1913), 24 
O. W. R. 1S9; 4 0. W. N, 699; 9 
D. L. U. 872.~<;AN. 

a. Principal acting maid fide*] — 
Deft., inventor of a carpet sweeper, 
employed pltf. as hia agent to sell the 
; patent rights. By on agreement In 
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Part VIII. — Relations between Principal and Agent. 


The expense of commission to the agent remitting 
the money falls upon the debtor. — Cash v, 
Kennion (1806), 11 Yes. 314 ; 32 E. R. 1109. 

Annotaiion8 : — Reid. Bertram r. Duhamel (1838), 2 Moo, 

P. C. C. 212. Mentd. I^lanucrs r. Peareon, [ISUSl 1 Oh. 

581. C. A. 

1688. Principal cannot set off claim for unliqui- 
dated damages for negligence.]— Best Hill, 

No. 1867, post 

For full anns., see S. C. Xo. 1867, post. 

1689. Principal can set off previous overpay- 
ments.] — Senible : where an agent brings an action 
for his commission, etc., & has by collusion received 
more than he is entitled to, a ct. of law in some cases 
will allow a set-off, by treating him as having 
received so much money for the use of h is employers ; 
it must be a clear case. — N orris r. Day (1841), 4 
Y. & O. Kx. 475; 10 L. J. Ex. Eq. 43, Ex. Ch. 

1690. Principal cannot interplead — Claims by two 
agents.] — Pltfs.,afirmof auctioneers, sued deft. in a 
cty. ct. for commission in respect of a sale of a 
house. Another firm of auctioneers claimed from 
deft, a different sum for ctimmission in respect of 
the sale of the same house : — Held : the two claims 
were not opposing or comi»eting, A could not be 
made the subject of an interjdcader order, either 
under the C. C. H. or under the K. H. C. — (Jreato- 
REX & Co. V. SlIArKLE. [1895] 2 Q. B. 249; 94 
E. J. Q. B. 034 ; 72 L. T. 897 ; 44 W. B. 17 ; 39 
Sol. Jo. 002 ; 15 R. 501, D. C. 

1691. Right to remuneration forfeited — Agent 
acquiring interest in subject-matter.]— A person 
who is employed as agent to sell land cannot, if 
he himself purchases it, charge his principal with 
commission on the sale, wliether hv [nirchases 
alone or jointly with others. 

A. employed B. to sell building land. B., who 
was then one of the promoters of a building co., 
})rought an offer from C. A 1). for the purchase of 
the land, A the sale was coin])loted. Subsequently 
B., (\, Si 1). were registered as meinlKjrs of the co. : 


— Held : B. had no claim for commission on the sale 
of the land. — Salomons r. Pender, No. 1580, ante. 
Annotations :—ConMd, Robinson t>, Mollett (1875), L. R. 7 
H. L. 802, H. L. Apld. Andrews v. Ramsay, {1903J 
2 K. B. 635 ; Hippesley v. Knee (1904), 74 L. J. 
K. B. 68; Stubbs v. Slater, [19101 1 Ch. 195. Reid. 
Tetley r. Shand (1871), 25 L. T. 658. 

For full aims., see S. C. No. 1580, ante. 


See, further, Sub-soct. 1, M. (c), (d), post, 

1692. Recovery of judgment for remuneration — 
Right to appointment of receiver.] — Pltf., having 
recovered judgment against a co. incornorated in 
(Germany for an account of the eommission due to- 
him as sole agent of the co. in the United Kingdom, 
applied for the appointment of a receiver of tho 
debts due A to become due to the co. from its cus- 
tomers in England. The co. had no place of busi- 
ness in this country Ar no assets or property whicli 
could be taken by any ordinary proct'ss of execu- 
tion ; the only assets which it had here were the 
debts duo & to become due from the persons t>o 
whom the co. had supplied goods ; the co.’s repre- 
sentative had since the judgment c'alled u])on them 
to obtain ])ayment of their accounts, A tho co. 
intended to collect all tlie mont*ys due to it in 
England & thus piwent pltf. from obtaining the 
fruits of his judgment . Though pltf. knew who the 
customers of the co. in this country w(?r<», ho did not 
know whether anv debts w(‘re due from them, or 
tho amounts of the debts, if any; — Held: there 
weri‘ special circumstances in the case which reii- 
derctl it just or convenient to ayipoint a receiver. — 
Goldschmidt v. Obkrrheinischk Motallwerke, 
[190«1 1 K. B. 373 ; 75 T.. J. K. B. 300 ; 94 Ti. T. 
303; 54 W. U. 255; 22 T. L. U. 285 ; 50 Sol. Jo, 
238, A. 


B, When Transaction contemplakd is completed. 
(a) Through Principal himself, 

1693. General rule.)— To cmable a broker to jo- 
covor a commission on tlie sale of a sliij), the mere 


wTiting, pltf. was to lie paid 25 [kt cent, 
of tho amount received by deft. It won 
a term of the agnMJment that no other 
agent should have p<^)wcr to act without 
conaent of pltf. Deft, himself effected 
a sale, as it appeared, Avlth the intention 
& design maUi fide of preventing pltf. 
from making a commisKion ; — Held : 

(1) the agency contcimplated wa« not 
limited to the particular occasion ; 

(2) while there was nothing to prevent 
a principal himHelt selling in good faith, 
hero deft, had committed a trick to 
defraud the agent & had rendered him- 
self liable, not Indeed for commission, 
but for damages. SSimpson v. Lamb 
(1856), 17 (J. B. N. 8. 603; Rhodes v. 
Forwood (1876), I App. Cas. 256, cited,- - 
WllAON tJ. Dkacon (1911), 19 O. W. H, 
43.3 ; 2 O. W. N. 12*9 ; affd. 20 O. W. H. 
348 ; 3 O. W. N. 163.— CAN. 

b. Principal MUing offer procured io 

sell to another.] — Deft, employed pltfs., 
real estate aironts. to sell his property at 
a stated pnee upon a commission of 
24 per cent. Pltfs. procured a pur- 
chaser able & willing to pay tho price 
& submitted a written offer from lilm 
to deft. Deft, had given a written 
option to L. on the property. This w’os 
a mere offer to sell without consideration 
Sc in no way prevented deft, from selling 
to any one else. M., tho purchaser 
procured by pltfs., signed an offer to 
l)uy. wiiich offer one of pltfs. took 
to deft., who made no objection to it 
but said ho wanted to look into tl»c 
matter. Deft, desired to use M.'s offer 
as a lever to move L. to purchase in 
order to save paying commission. 
L. bought Sc deft, telephoned pltfs. that 
he had sold the property to another : — 
Held : pltfs. had done all they were 
called upon to do when they produced 
a purobaaer able Sc willing to buy. Sc it 
waa iBunaterial whether what they 


were euiiUcd to was to bo regarded us 
conuuission quantum meruit or damages, 
as however tlie case was put pltfs. w'ore 
eutitled to tiio commission claimed by 
t-hem. Toppings. Henley, 3 F. & F. 325 ; 
Prickeitv. Badger, \ (). B. N.S. 296 ; Hull 
s. Price, 7 Bing. 237, cited. — MAUiuorr 

V. Brknnan (1907), 10 O. W. 11. 159; 14 
O. L. R. 508. —CAN. 

1689 i. Principal can set off previous 
overjjaymenis — In respect of orders not 
bond fide.] — W. was engaged under a 
wTitlcn agrtsemeul- as <*.anva8Her for 
defts., Sc was to receive 15 per cent. 
cominiBHiou on eacli order, of wliieli 
71 per cent, was to l>e pa hi as an 
“advance commission “ on flic receipt 
liy defts. of eocli bond fide order iiro- 
cured by pltf. The agreement provided 
tliat If pltf. should “rcciivo payment 
in advance of tlio delivery for any 
orders which will afterwards fail to lie 
paid for, he shall refund all sucli 
advance commission.’’ While the goods 
were in course of delivery, & iHifore the 
bolanoo of the commission became due, 
a numlier of orders for which pltf. 
received 71 percent, were repudiated : — 
Held : defts. were entitled to a set-off 
in respect of orders not bond fide. — 
Way V. l»ICTUREflQUK Atlab PUBlJHn- 
INO Co. (1887), 8 N. S. W. 382.— AUS. 

1690 1. Principal cannot interplead — 
Claims by two odenis .] — On an applica- 
tion by the vendor of laud for an inter- 
pleader order with a view to determining 
which of two claimants for a commission 
agreed to be paid in respect of the sale 
was entitled thereto, it appeared tliat 
appot. had made tho agreement with 

W. & Co. but bad also heul some con- 
versation with L. Co. in reference to a 
proposed buyer : — HeM, : appet. having 
admitted his promise to pay W. Sc Co. 
without taking an indemnity from them 
against any olatm from L. Co., he was 


I>n’cludod from laking iuterploader 
proceedings, & the motion must bo dis- 
missed with costs to W. Sc Co. — Re 
Rankin & Winyaud (1013>, 24 O. W. R. 
03 ; 4 O. W. N. 772.— CAN. 

1690 ii. .J — By way of dofonct^ 

te u claim for commission on tljo sale of 
land defts. pleaded that pltf. who 
negotiated tlio sale pracJticnfjy did so 
while In their emr>loy, & claimed that 
tlio commiHsion belonged to tliem. It 
appeart^d that when pltf. was asked l>y 
T. t«) get the iiropiTty for him at the 
lowest iirietJ lie had left defts.* service 
Sc was doing business on ids oviii 
imeount. 11 was not disput'd (liat pltf. 
procured the actual signing of the offer. 
In an iuUTpleader issue 
though pltf. had aequirod his knowledge 
of tho matter while In deft-s.’ servictv 
defts. were not entitled as against pltf. 
to the commlsHion earned as above 
stated, though they might possibly 
have a riglit or claim to commission 
otlier than that dealt with in the issue 
then before the ot. — R i(;k v. pRoirron 
(1913), 24 O. W. R. .527 ; 4 O. W. N. 
1242 ; 11 D. L. R. 603.- CAN. 

1 691 1. Highf to remuneration forfeited — 
Agentacquiring interesiin subjrctmattfr. ]' 
— An agent employed to still certain pro- 
perty sold it ostensibly to B., but the 
agent liod agreed with B. to takcah^f- 
sbaro in the pronortylnpartnerslUp with 
B. The property was sold upon terms 
previously fixed by the principal Sc the 
principal thereafter adopted the sale 
Held: the agent was not entitled to 
commission. Salomons v. Pender (1865). 
3 H. Sc C. 639, folld. — llABaREAVEH 
r. ANDERBON, H. A. L. R. (1915), Appel- 
late Division, 519.— S. AF. 

PART VIII. SECT. 8, SUB-SECT. 1.— 

B. (»). 

1698 i. General rule.! — Under a written 
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Agency. 


Sect. 3. — AgetU^e righia against principal: Sub- 
aect. 1, B. {a) .] 

fact of his having introduced the purchaser to the 
aelier will not be suHicicnt ; but if it appears that . 
such introduction was the foundation on wiiich the j 
negotiation proceeded, the parties cannot after- 
wards by agreoiuont Is.dween themselves withdraw 
the niattcjr from the broker’s hands, & deprive him 
(jf ids commission. He will be entitled to his com- 
fnission if he was, up to a certain time, the agent or 
riiiddlc-iriun between the parties, although the con- 
tract be afterwards completed without Ids instru- 
mentality or interference. — W ilklnhon v. Martin 
(1837), 8 Ac 1*. 1. 

1594 , .J— l*ltfs. being ordered to sell an 

estab;, or to raise money upon it, Ac bein^^ unable 
to elTe‘ct « salci, ai)plied to A., by negotiation with 
whom money was obtained, but without any 
further interference on the part of pitfs. : — Held : 
tliey could not recover more tlian 5». iier cent, 
commission for procuiing this money. — P ryce 
V. Wilkinson (1825), 2iiing. 470 ; 10 JMooro, C. P. 
177 ; 3 L. .1. (). S. 0. P. 103 ; 130 K. II. 3HH. 

1695. .] — To entitle a house agent to recover 

commission on the sale of a house, lie must prove 
the house was sold thnuigh his instrumentality.-- 
White/;, Lucas (1887), 3 T. L. It. 510. 

1696. Shlpbroker introducing charterer.] — If 

a broker mentions the name of the charterer to the 
shipowner, he takes advantage of the infor- 
mation, Ac concludes the charter himself, without 
th(« further inbsrveiition of the broker, that does not ; 
deprive the broker of Ids right to his commission i 
(Martin, B.). — Oousins (Couskns) v , Mitcueson 1 
(1832),3P, .VF. 233; 1 New Uep. 210. 

1697. Entry on books.] — IMlts. were clerical | 
agents, Ac on bung oiuployed to huy or st‘ll livings i 
ciiarged a fee of 3 guineas for erdcring tin? [larti- ' 
culars in their })(»oks Ac making inriuiries, A £5 p(*r i 
cent, upon tlie purehas<vmoney on a sale being 
elTeeUul. Deft, employed them to sell an ad vow- ■ 


son, Ac, as the value was large, they consented to 
forego the fee of 3 guineas. Deft, having after- 
wards himself sold the advowson, pitfs. brought an 
action, Ac in the first count of the declaration 
claimed the amount of the commission, etc., as 
damages for wrongful revocation of the authority 
to sell, Ac they also made a claim on a quantum 
meruit : — Held : they were not entitled to recover 
on the special count , nor upon the quantum meruit, 
as there was no evidence of anything done by them 
which was not ordinarily covered by the fee of 
3 guineas. — SiaiPSON v. Lamb (1856), 17 0. B. 603 ; 
25 L. J. C. P. 113 ; 26 L. T. O. S. 203 ; 2 Jur. 
N. S. 91 ; 4 W. R. 323 ; 139 E. R. 1213. 

Anruyiaiion : — Reid. Trickett v. Badger (1866), 1 C. B. N. 8. 

296. 

1698. Third party taking another house first.] — 

Deft, placed a house in pitfs.’ hands to sell or let. 
Pitfs. introduced a client to deft., who in the first 
instance took another house in the neighbourhood, 
but ultimately purchased deft.’s house from him 
<Urect : — Held : pitfs. wore entitled to their com- 
mission upon the sale of the house. — S teere v. 
Smith (1885), 2 T. L. R. 131. 

1699. Introductions made before contract between 
principal & agent.] — In the case of a contract to pay 
commission on introducing business, the contract 
ai>plios to introductions made subsequent to the 
contract Ac introductions made simultaneously as 
being ]>art of the same transaction as the contract 
even thougli the actual introduction was made a 
short time before, but it does not apply to an intro- 
duction made indepeiidontly of Ac before the con- 
tract. — S amuel r. Sanders Brotheiw (1880), 3 
T. L. U. 145, V, A. 

1700. Previous negotiations with third party before 
employing agent.] — JMtfs., being employed by deft, 
to tlnd a purchaser for the W. estate, introduced A., 
who ultimately became the purchaser. Deft, re- 
fused to ))ay pUfs. commission on tlie purchase on 
( he ground that before ho had placed the matter 


agrtMiiiiiHil i)ltf. \v»iM M) ertx'un' u 
for iloft. he rori'lvo a oomminHioti If tlio 
loan waH by hiui ; he nrgo* 

witfi W. who a»n*<vtl to furnish 
tho inouoy on gotUiur 110 cojnmlHsion, 
Moantiino deft. lK>rr<i\vod eistjwliere : — 
HcUi : pltf. hud not earned coiumissiou 
in tho proper seiiso. — II ktu r. Buoukuu 
(1883), 6 L. N. 69.-~CAN. 

1693 il. .1 — An agent for puixdiase 

of luralKT on oomralsslou entered into 
negotiations with P., which failed. P. 
Sc deft., ttion agreed on tenaa, ^ a pur* 
etuiso n'sulted //cW .* the agent not 
entitled to eomiaisHion, tho ovidonee 
not HUHtalning Ids right to it.— B oydei.i. 
r. Snauh (1866), 6 0. I’. 9t.— CAN. 

1693 ill. .1 — Pltf. eiuployo<l to sell 
tlmlHT by the auteur of deft, tried to 
<'{Te(d- a sale. Sc obtained an offer whieh 
his nrlneipal dtvllned ; later the prin* 
elpaf wrote to him withdrawing the 
HiKHifloatlona (or the purinwe of raising 
advanocH on them Imt telling him he 
should not have his trouble for nothing, 
& that tUo spc‘elfleatlons should Iw 
rotumod to Mm. 8alwequen(ly the 
prluolpal died, it dofts. themselvi>s sold : 
—Held : pltf. not entitled to claim 
brokerage aa he had not effty3tod the 
mUe. — STunna r. Conuoy (1871), 2 
Q, h, U. 63.*-€AN. 

1698 Iv. .1 — On a claim by defts., 

as pltf.'s ogeiita in sale of property, for 
commtuiiion ; — ffeW ; as defts. oould 
not show that they had brought alxtut 
a sale, tho claim mu.st l )0 dismissed. - 
Sam OHONQ V. Lek (1909) 1 1 W. li. II. 
200.-— CAN. 

1698 V. ,1— A prt^porty agent is 

entitled t.o oommiaalon although tUo 
Iransaetiuii has boon taken out of his 
hands, Sc has boon settled without his 
direct lutorventtou. In regard to the 
final ooutroct. If ho introduced tho 
parties as buyer 6c seller, 5c was in foot 


, iht' rauHa catuttnat of the sale. 11 is not 
' reejuirt'd (hat It should bo proved that 
i ttio Introduction by the IpniHo agent 
should have formed tho pui-ehosor’s 
sole motive, hut only that the agent os 
Hueh materially oontrihuted to the 8»Ue. 

I Green v. liartleU (1863), 32 L. ,7. C. P. 

1 201 ; U'ilkinaon v. Alstan (1879), 48 
' L, J. Q. B. 733, cited. — H obeiitsdn r. 

; UURUttLL (1899), 6 8. L. T. 368.— SCOT. 

1693 vl. ,1— In 1899 pitfs. wn)(e 

to thi*ee engint'crlug firms in Scotland 
suggesting their amalgamation Sc tiffer- 
lug their servieoH as intermediary, 
AfUtr some negotiations a contract 
' providing inter alia for pUts.’ commis- 
j Mlon at 21 per cent, on the price was 
. proposed but never exeinited. Early 
! in 1900 the firms informed pitfs. the 
; amiilgamutlon would not be proceeded 
w it In In 1903 these throe firms w vn' , 
I anndgjimated, but pitfs. were not em- ' 
! ployiMl & they olaimed a commission , 
i of 4231.000, iKdng 21 per cent, on the i 
I puKJhase price by a co.of the busloessos, 
j A' alteniatlvely on a quantum meruit : — 
j //fW .• pitfs.’ averments were irrelevant, 

■ there being no oonoluded contract 5c 
' they had no valid claim for quatitum 
nuTuii. — Van Laun & Co. v. Nkilson, 
Ukio & Co. (1904), 41 So. L, R. 669.— 
i SCOT. 

17001. FreviouB negotiations vHth third i 
; tnirty before emplotfing agevU.] — T. 5c H. 

; had had eommuntoatious with deft. 

; rejmrdliig the purohaso of oortain land 
iKuonging to him. About same time 
deft, rooelved a lette>r from pltf. in- 
quiring about same land, telling deft, 
that h© had two purchasers in view, 
but admitted that T. & H. were not 
' one of them. Eventually deft, signed , 
a listing form for the sale, at a com* ' 

; mission. Pltf. first hoard of T, & H. as 
! probable purchasers from deft, hlm- 
i self. Deft, then told pltf. that T. 5t. H. 


, wer»' pr(‘ssing for a close, but pltf. 
j replied “ Let them sweat ; it will be 
! easier to deal with them after a while.” 
' The lutomling purchasers then mot deft. 

& closed the deal : — Held : because 
! pltf. WHS not willing or not in a pasiUon 
i to p<5rform the entirety of his contract, 
j deft, was not lM>und to abstain from 
I dealing with a purchaser whom ho lilm- 
I self hud found, fit pltL not entitled to 
recover. — T homi*8on v. Miluno (1908), 
i 8 W. L. K. 622 ; 1 Bosk. L. K. 150.— 

' CAN. 

i 1700 ii. .1 — Pltf. claimed a com- 

: misaiou on the stile of land. Tho land 
w'assold for a price satisfactory to deft., 

, hut deft, denied that tho purchaser 
was found by pltf. : — Held : although 
: pltf. did not obtain d.ho purchaser, the 
! hitter having been in correspondence 
I ivith deft, about the land before pltf. 

I had anything to do ivith him, yet as 
, pltf. assisted tho solo, he w'os entitled 
! to some remuneration for his services, 
especially os deft, recognised his assist- 
ance by asking him to bring the pur- 
cluiscr to lUm, Sc pltf. should have half 
tho oommissiun claimed. — M unrok v. 
IIKISCIIEL (1907), 8 W. L. R. 63 ; 1 
8ask. L, R. 238.— CAN. 

1700 m. .1 — Agents for sale of 

land for an owner who was already in 
negotiation with K. to sell it, wrote to 
K. al)out tho property. Sc K. asked 
tliem to lot him know if any one else 
was likely to purohase. The agents, 
luiving found another probable pur- 
chaser, suggested to tho owner he sbonld 
let K. know of this. The owner in- 
formed K. Sc thereupon sold to him 
without oommunioating with the 
agents : — Held : the agents were not 
on titled to commission, the relation of 
l)uyer fit seller not having been brought 
about by their act. — M owtjsm r. 
ExoKta (1898), 17 L. R. 477.— NJE. 



Part VIII. — Relations between Principal and Agent. 


495 


in their hands he had been negotiating with A. : — i tion through the instrumentality of pltfs, ; (3) pltfs. 
Held ; (1) there was nothing m the agreement be- • were entitled to recover. — Thompson, Hippon & 
tween pltfs. &; deft, to prevent commission being Co. v. Thobias (1896), 11 T. L. R. 304, C. A. 
payable on the introduction of A. ; (2) the jury 1701, >8. P. Cunardv. Van Oppen,No. 1107, posL 
was, in the circumstances, justified in inferring the j For ftiJl anns., see S. O. No. 1707, post. 
original negotiations wdth A. had fallen through, & ' 1702. Agent efflolent cause of transaction.] — In an 

that the property was reintroduced to A.’s atten- action by applt. to recover an agreed commission 


1702 i. AffctU efficient cause of trans- 
action.] — An agfont to Bell property of 
M. advertised & negotiated with several 
persons, one of whom, G., he sent to 
M., but, no sale resulting, M. notified 
the agent he wished to withdraw the 
property & occupy it himself. M. paid 
the agent Ids account for advertis- 
ing & two days afterwards sold to G.: 
— Held : M. liable to the agent for com- 
mission claimed of 2^ per cent, on 
price. — T homas v. Mehklky (1885), 32 
Li. C. J. 207,— can. 

1702 ii. .) — A real estate agent 

introduced a purchaser who paid a 
deiwsit, but afterwards purcliased 
from the principals direct. iMie agent : 
was not expected to procui*e, & did not 
ppocuiv, the purchaHcr t,o sign any 
written contract at the time of deposit : 
— Held : the agent was not entitled to 
tiio full remuneration payable on a 1 
liiiidiug contract, but only to one-half 
(hat amount. — fiouutrroN Hamilton 

l^ltOVIDKNT SoCIliTY (1896), 10 M. It. 
083.— CAN. 

1702 iii. .] -Deft, listed his land 

with pllf. to effect a sale thereof, pltf. to 
receive 5 pet cent, commission on sale 
of the laud at $10 an acre or over ik. not 
to sell under that price without deft.’s 
<‘on8out. Pltf. Introduced the agent of 
1*. as a prospective purchaser &: T*. & his 
agent inspect^sd the laftd. The sale was 
not effected then, but later the land was 
sold to P. by deft, at a price less than 
$10 an acre. P.gave evidence that “ ho 
was intluencod to seo tiie land by 
having the particulars & knowing the 
l>rloe from pltf.’’; — Held: pltf. eu- 
titled to recover what his services 
wew^ reasonably wortli, a.s tipi property 
was sold through his instrumeutaUty. 
I'ho fact that P. was aware, from other 
hoaroes, that i lic laud was for sale did 
not matter, a.s P. admitted that he 
approached deft, in consequence of the 
information from pltf. Wilkinson v. 
Alston, 48 L. J. Q. 11. 7,33 ; Green v. 
Hartlett, 14 C H. N. S. 081 ; 32 L. J. 

P. 2GI, folld. Frickett v. liadger, 1 
<*. H. N. a. ‘.Mi; Mansell v. CUinents, 
Ij. U. 9 C- P. 139, cited. — Fjtzsimon v. 
Walker (1904), 7 Ter. L. R. 204.— 
CAN. 

1702 iv. .1 — A principal employed 

an agent to sell property at a fixed price, 
no commission l>eing mentioned. After 
tlio agent had found a purchaser, who 
refused to give tiie price plus the com- 
mission, the principal sold the property 
direct to the purchaser at the fixed 
price ; — Held : the agent entitled on a 
quantum tneruit to full oommlssiou on 
tlio fixed price. Wilkinson v. Martin 
(1837), 8 O. &P. 1, folld.— AIKINS V. 
Allan (1904), 24 C. L. T. 154; 14 
Man. L. R. 549.— CAN. 

1702 V. .] — Deft, intrusted pltf. 

with the sole of property at the price 
of $65,000, & pltf. procured a purchaser 
at that price. At the last moment deft, 
refused tn sign the deed of sale, & 
later, with pltf.’s consent, some pur- 
chaser entered into direct nogotlatious 
with deft. & bought the proi>erty for 
$76,000. it being specially stipulated 
in the deed that $3,750 was to be paid 
to the agent as commission in respect 
of the sale ; — Held : pltf. was the pro- 
curing cause of the sme & was not to 
Iw deprived of bis commission because 
with his consent the purchaser had 
contlnned the nerotlatlons with deft. — 
OruIKSHANK O. PRtTDBOMMJB (1907) 3 
E. L. R. 23 ; Q. R. 31 S. C. 313.— CAN. 

1702 vi. .1 — In an action by pltf. 

to recover commission upon sale of deft.'s 


ranch : — Held : (1 ) It was not necessary 
that pltf. should have personally intro- 
duced the purchasers to deft. ; (2) pltf. 
was entitled to recover, as it w’as 
through pltf. '8 iustrum^tmity that the 
sale was concluded, tk the informa- 
tion given by pltf. at the time Mas such 
os should have put deft, upon inquiry 
08 to wl\ether the purchoaers were those 
to whom pltf. had referred : — Mansell v. 
Clements, L. It. 9 C. P. 139, cited. — 
lN 08 V. Robh (1907), 7 Terr. L. R. 70 ; 
0 W. L. R. 612.— CAN. 

1702 vll. .1 — Pltfs. claimed com- 

niission on the purchase by deft, of 
a block of land. He had admittedly 
brougtit deft, into negotiation M'ith tl»e 
vendors & was to have l>oeii paid a 
comiuissioii of 2 pcT cent, if tlio sale wan 
but HubaoqueuUy pltf. was 
notified that deft, elected tliat he woulil 
not pay the amount the vendors OHked 

6 *‘ as far as he was concerned the deal 

was off.” Later on deft, renewed tin* 
negotiations & purchased the property 
at tiie figui*© lie hail previously retuHt‘d 
to pay : — Held : deft.’s letter having 
l)oon written ItondfUicAt put an end to 
the contractual relation whlcli was 
aeocssary to found a logoi claim for the 
eoinmlssion, tk. pltf. could not riHuivt'i*. 
Toulmin v. MWar (1887). 58 L. T. 96, 
folld. — P hilip v. Bauer (1907), 5 

W. L. R, 187. -CAN. 

1702 vUi. .]— Pltf. Introduced 

some Hottlcrs to deft, as a result of wliitdi 
negotiations ensued, Mdilch terminated 
in the purchase by the settlors of several 
lots of land. In an action by pltf. to 
r<3cover from deft, the commission 
Aviiioli deft, had agreed to allow him ; — 
Held: os tlio sales had been brought 
about by pltf. *8 offerts ho was entitled 
to recover. — S ouuchard v. Drinkle 
( 1908), 7 W. L. R. 844 ; 1 Sank. L. R, 
16.— CAN. 

1702 ix. .1— Deft. llsU^d his pro- 

perty ^vlth pltfs., real estate agents, for 
sale at a price on named terms. Pltfs. 
mentioned the property to F., who thert^- 
after negotiated with deft. & con- 
cealed from him that pltfs. had sent 
him. Deft, then sold to F. on terms 
less advantageous tliaii tliose in the 
agreement between pltfs. & himself. 
Deft, was not put upon Inquiry as to 
whether pltfs. had sent F. to Iilm : — 
Held : pltfs. could reeover nelllifT a 
commission on sale nor anything for 
HorvicoH by way of quantum meruit. 
Mansell v. Clements (1873), Ii. R. 9 C. 1\ 
139, & Green v. UarlleU (1863), 14 C. B. 
N. S. 681, cited. — L ooatorb v. f^Loroii 
(1908), 17 Man. L. It. 659.— CAN. 

1702 X. .1 — Pltf. occupied a shop 

on property of deft., witli wlumi 
he had discussed the terms tk price of 
sale of the property, though no general 
agency to sell hod boon conferred on 
him. F. came into the shop & on his 
Inquiring as to the purchase of the 
property, pltf. telephoned deft, that ho 
had a prospective purchaser, &. ohtaine<l 
from him the terms, asking whether 
deft, would pay him a oommission ; 
deft, said ho would. Pltf. then gave 
F. deft. *8 name & address, & a few hours 
later F., without mentioning pltf.'s 
name, arrang<;d with deft, to purchase. 
Deft, said he did not connect F. with 
pltf.’s prospective purchaser ; — Held : 
deft, was put on inquiry whether F. was 
the i>erson referred to by pltf.. Sc pltf. 
was entitled to commission at the usual 
rate on $14,000 . — Robertson v. Car- 
STRN8 (1908), 18 Man. L. R. 227 ; 

7 W. L. R. 742; 9W. L. R. 397.— CAN. 


1702 xi. .1— Deft. UsU^d with pltfs. 

, for sale or exchange ten acres of land, 
j C. opened negotiations for an exchange. 

I Wlillo tlie deal was being transacted 
j deft, telephoned pltfs. asking If any 
dlspoHltiou of his proix>rty had been 
effooted, Sc was replied to in the nega- 
tive. He then said that ho withdrew 
tho property, & at or alsmt the soune 
time oousummated a deal for the pro- 
m^rty mentioned by C. to pltfs., C. 
having opened negotiutinus with him 
direct ; — lidd : the rolatiouship of 
vendor & purchaser had been brought 
alH>ut by pltfs., & O. had ondoavourod 
by approaching deft, to deprive them 
of their oommission. — L alandb & 
CLOvan V. Caravan (1909), 14 B. C. R. 
298; 11 W. L. R. 243.— CAN. 

1702 xii. — . 1 — Pltf., an estate agent, 
employed t,o sell a farm holonging to 
I deft, on the terms of no sale, no 
I chargt',” Mitlioiit sptH’ial instruotions 
I so til do, advertised the farm os for sole, 
& the advertisement was seen by .1. 

] aeting as a friend of S. wdio ultimately 
1 j)urcbaHe(l the farm liirectly from deft. 

I J. obtained certain parlicnlars ivgardlng 
1 tl»o farm from pltf., but S. was not 
j known to pltf. even by name until 
after the sale was completed ; — Held : 

1 as pltf. was wholly Ignorant of H.’s 
oxlsteuco until after tiie sale & had 
never obtained any i>inding oontmet. 
from the inLauling purchaser, he could 
not successfully claim oommission. — 
Willis v. Colville (1909), 14 O. W. B. 
1019; 1 O. W. N. 212.-CAN. 

1702 xUi. .] — An agent for sale, 

M'hoBO principal afterwards sells to a 
purchaser in ignorance that such pur- 
chaser has been sent to him by t.he 
agent, will not netx'ssiiriiy bo entitled 
to oommission. But where a purchasi'i* 
was sent by an agent & the ciroum- 
stanooH were doeine-d f.o be such us to 
put his principals on inquiry, Sc their 
manager had railed to make suillclont 
Imiulry : — Held : the ugi>nt entitled to 
oommission on tiie sale. — Hijujikh v. 
Houohton Land Co. (1909), 18 Man. 
L. R. 686 ; 9 W. L. R. 646. -CAN. 

1702 xlv. .1 — Pltfs. havingobtained 

Judgment for tlio amount claimed as 
emmmissioD on snio of a farm amo tin ting 
to 5 por cent.., the sale having boon 
oarried through by deft. : ---//r/d ; pltfs. 

! did not effect a sale or do anything 
of advantage to deft. & 21 per cent, was 
sufilolont eoraiHUiHatlon. — Wadpinoton 
V. IIUMIJERSTONE (1910), 15 (J. W. R. 
824. -CAN. 

1702 XV. T., In 1904, having 

listed his i»roi>erty with pltf. at the 
selling price of $30,000, tho latter 
introduced P., who obUdiied from T. a 
throe mouths’ option, upon wlUch $100 
was paid. Tliis was r(‘newod for $50, 
& the second option was allowed t.o 
lapse. A small portion of tjie property 
was sold to L. after the expiration of the 
second option, on which pltf. received a 
cumnilssion. In 1906 negotiations were 
revived between T. & P., which resulted 
In a sale to P. of tho property for 
$20,000, but pltf. was unaware of either 
tho uogotiuUons or sale at the time. 
Pltf., on learning of the sale, claimed 
oommission : — JI^ : pltf. entitled to 
recover. — Lkk v. O’Brien Sc Cameron 
(1910), 15 B. C. R. 320.— CAN. 

1702 xvl. .1 — Ptfs., agents for 

sale of land on commission, procured a 
purchaser of tJie land ut tho price Sc on 
tho terms stipulated, although they did 
not obtain a deposit or a writing from the 
purchaser. The prinoiiial then ignored 
the agents who he w'os aware had pro- 
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Agency. 


Heel 3 . — AgenVs rights against principal: Sub- | Held: as applt. had brought the co. into relation 
sect. 1 , B. (a). ■ with the actual purchaser, he was entitled to re- 

on the Tiroceeds of a sale of mining property by cover, although we co. had sold behind his back on 
resp. CO. the latter contended that ho was not the terns which he had advised them not to accept, 
emcient cause of tlie particular sale effected i agent brings a person into relation with liis 


cur»idl/h<s purclittiscr, At Holtl diitxjttoHUCh 
purchawer at tiie prlcf^ Ichh corunilHslon : 
Held: pltfH. <!nUtlt3d Ui conimiBHiOD. — 
iloHS r. Matukson (1910;, U W. L. K. 
490.— CAN. 

1702 xvii. .] — Pltf. & one of dcftH. 

after a converHation arranfired on the 
HellioK priori of a piece of real estate at 
90,000. There wan a conflict In the 
evidence au to whether that waH to be 
a net price, but on the ciCcaHitin the 
partlcH next met, a few days later, 
deft, in question said “ Pn>per1.y Im 
K one up iKiw, & 1 Hhall want 90,000 
net.’* Pltf., on name day. but before 
the change In price, lirought the pro- 
perty t/O the notice of a imrcliOHor, & 
told deft, aliout him. Pltf. alno (changed 
hlB advertisement to read 90,600 tw the 
HClIing price. The purehaHer refufled 
to pay lufjre than the 90,000 & even- 
tually iKJught direct from the omierH 
at that priiic : ~ Ileld : pltf. not entitled 
to a commlMMlon, — II ouakh r. Lkk Ho 
A f, J,OU PoY (1911), 10 11. C. H. 00; 16 
W. h. 11. 220.— CAN. 


1702xviil. .1 "An ownerof laud 

iiiKtnicted an agent lonell hln Immovable 
pr<»i>crly. The agent lnlrodii<;ed a 
proHiiectlve purcbaHcr. M., who was 
unable to buy IdmHolf, but who intro- 
du<’e<l two otberH who eventually 
botight the land from the* owner at a 
r(*duocd price; — livid: the agent wub 
the causa causans of th<‘ Hale Ac wan 
entitled to a commlHHbm on the price 
fi»r whieh the land w<i.h hoM. liurchvll 
V. fiouriv dh flUH'khousr. (Joltirrivs, (1910] 
A. Oil, ffdid.; lyUkifisoit v. Martin, 
H ('. Ac P. 1 ; (frevn v. liartlvtt, 14 11, 

S. OHl ; liamcit v. Isaacson, 4 
T. \j. It. 046, oltvd.— S'mArroN r. 
Vachon (1911), 41 (’. It. :i96. - 

CAN. 

1702 xix. — .1 Deft. (Mitered into 
an agiMM'inent with pltfn. und<M* whieh 
th(‘.v wen' to nell pro|B‘rty at a cjertain 
i»He(^ within a certain Hun'. lltfH. 
iMlIed to <'fT«‘et a Halo at. tlie flgun* i 
named within Hu’ time. A: after the! 
tiJrie liud ex pin’d deftn. arranged a 
Halo, on leHH advantageouH teriiiH, with 
a lumjliiiHer Inlrodueed by pltfH. 
iteld : pItfM. did not, efT(*e-t a Hale, nor 
dnd a punsluvHi'r willing to pureluiHC on 
Hie terms nioutlonod. Hofore an agent 
('an rtM'.over on a quantum meruit, wlo'n* 
a Holo hOB boon eftootod at a priee It'ss 
than that Htlpulated for by tho prin- 
<5ipal, it miiHt appear that tlio Hale was 
made to a pimuiaaer lntn)ducod by tlu' 
ag(mt, Af that the contract lictwecn 
principal Sc agent woh Huch that the 
urn'll t was to bo entitled to commisHion, 
although tho price obtained was Ichh 
than that speoinod to Hit! agent. Toulmin 
V. Millar, 68 h, T. 00, citod.—ULAi'K- 
BTOi’K V. llKi.l. (1911). 10 \V. li. 11, 303 ; 

4 Bask. L. U. 46H.-~CAN. 


1702 XX. .1 — Deft, was offering 

hiH nuich for Halo ; pltf. first took an 
option, but, falling to promote a syiidl- 
outo to pun'hase, ho undertook to aell 
for 9100,000 uet w'ith commisHion to 
Idmself of 95,000. Ho failed to sell on 
those terms, but introdueed II., who 
subsequently bought at 9100,000, A: 
swore ho was willing to pay 9106,000 
If demanded. IMtf. sued for 96,000 
commisRiou,&; the jury found for pltf. : — 
Held : the jury might riMwonubly have 
ioferrod that deft. a<'c«’ptcd pltf.’s 
activity as Including the ultimate 
transaoUon with H.,& have come to the 
conclusion that he was entitled to 
eommlHsion. — H owi.anph r. Lanuuky 
(1911), 17 W. L. R. 443 ; 10 H. C. It. 
72 ; aSfd. 46 S. C. U. 626.— CAN. 

1702 xxL .1 — Dofts. employed 

pltf. to sell at 912,000. Tlds he failed 
to do, but ho procured a purchaser to 


whom deftrt. Bold at a lower price : — 
Held : pltf. entitled to oommlsBlon upon 
a guanium meruit basis. Toulmin v. 
Millar (1887), 58 L. T. 96, apld.~ 
CitONK V. Cahman (1911), 19 O. W. R. 
145 ; 2 O. W. N. 1027.— CAN. 

1702 xxil. .1 — Deft, listed a t>ro- 

P<3rty for Bale with pltfs., real estate 
brokers, who brought it to the notice of 
It., who ultimately became tho imrchOHer. 
In the meantime, however, R. had got 
into communication with deft, tlirough 
other parties Ac deft., when he closed 
the transaction w'as not aware that R. 
had been Introduced to tliti proi>crty by 
pltfs. In an action for commlsHbm on 
the Halo : — Held ; oh It woh through the 
action of plifH. that deft, got Into com- 
ujunicaiion with the purehaser, pltfs. 
w'orc entitled to a uommlHsion, notwith- 
standing the actual uegotlaliouR wcjre 
HubsoqucMiUy conducted exclusively by 
the part/lCH Ac the sale w'us made by 
deft, without knowing at the time that 
t.li<‘ attention of the purchaK<‘r had lieen 
brouglit to the property by pltfs. 
Green v. Harllett (1863). 14 (\ li. N. S. 
681 ; Mansell v. Clement (1871), L. H. 
9 H. P. 130 ; IVUkitiMmv. Alston (1879), 
48 L. .1. Q. II. 733: Street v. Smith 
(1885), 2 T. h. U. 131, cited.— R ick v. 
Hauhiaitii (1912), 21 O. \V. U. 671 ; 
3 (). VV. N. 815; 26 O. L. H. 43; 2 
D. L. R. 8.59.- CAN. 

1702 xxiii. .)— A man, wlio kninv 

that a farm iHiongiiig to d('ft. wmih for 
stth', asked pltf. to aweertaiii for him the 
price for wid(‘h it eould be iMiuglit . 
Pltf. aseertainecl (he priee Ac at the same 
Hint' olitained from deft, an authority 
to sell the fai*UA. Pltf. then communi- 
cated Hp» prices to (he inquirer, l)ut 
no other cemmuideation took plaia' 
be(we<‘ii Hiem, Ac. HubHiHiiK'ntly Hu* 
iiKpiirer puivluised the farm from deft, 
without pItf.’H int('rv(Mition. In an 
action for eouuulHsion - //r/d .* pltf. 
eould not rerov<'r, l»e(;auMe tlie sale was 
nut brouglit. alMud by his efforts, Ha* 
piiivliaser liaving eoiii<‘ to pltf. knowing 
as luiieh ulHuit Hie matter us pltf. did. 

St. Hf:u.main r. L’Hihkau (1912), 22 
\V, L. P. 126 : 6 I), h. R. 119 ; 2 
W. W. 11. 1007. -CAN. 

1702 xxiv. .] — Pltf., knowing 

deft.’s land wmih for Hale but willioiit. any 
prevlouH authority from tlie latter, 
took P., a prohp(3ctlvc pureluvser, to sei' 
tlie land, Ac Bubseipienlly introduced 
him to deft. During the interview 
wiileli followed, deft, agreed to pay a 
oommission if pltf. sold the land A: 
teriiiH W'orc dlscusHed, but P. not 
ogn'clng to the price declined to buy. 
Pltf. on a BubHoquent oecaslon ciulea- 
voiirod to induce I>. to buy. Later j 
Haw deft, privately & eventually deft, 
sold tho land to p. directly without the 
Intervention of pltf. I*ltf. having 
olalined his couimisHlon, deft, did not 
dispute liability but paid a Bum on 
acHmunt, In an action by pltf. for the 
balance : — llelti : (1) the contract 

beUviHMi the parties w'as that pltf. 
would b© entitled to a oommiHsion if 
the person introduced by him liought 
the land on deft.’s terms, & pltf. had 
h^m an oflicioiit cause of the Bale; 
(2) deft, by paying a sum on account 
had admitted liability. — Strayer v. 
HrTrH(X>CK (1913), 22 \V. L. R. 469 ; 

3 VV. VV. R, 196; 7 I>. L. R. 689.— 
CAN. I 

1702 XXV. .1 — Slight services in 

bringing together the portlen so as to : 
result In a nalo are sufflelent to entitle 
an agent to Ids comnilHsion on the sale ; 
of lands. It is for the Jury (or a 
judge) to say whether a sale was or wrae 
not brought about by the Introduction : 
or Intervention of the agent. Tho tost 


IS whether the sale has been brought 
about in oonsequenco of the introduc- 
tion At is traoeablo thereto. lie Beale, 
Exp Durrani (1888), 6 Morr. 37; Bur- 
chxll y. Oowrie dt Blochhouae Collieries, 
A. O. 614; LumUy v. Nicholson, 
34 W. R. 716, oiled. — Sinokr r. Russell 
(1912). 21 O. VV. R. 24; 3 O.VV. N. 588. 
—CAN. 

1702 xxvi. .] — Deft., who only had 

an option from ownera of property, gave 
to pltf., a real estate agent, an option 
in nls own name accompanied by a 
letter whereby pltf. was to get a com- 
mission if the option was a(3ccpted. 

I The option expired. At tho property was 
HubseqiieiiMy sold under another option 
given to L. by the ow'ners of Hio pro- 
perty At not liy (l(‘ft. IMtf. had had 
! iK'gotiutionH W'ith L. during the life of 
I his ow'ii option, but these failed owiug 
I to L. Ac deft, not being able to ugree 
! upon lermK //fW .* pltf. was not 
I entit.h'd to a cuinmiHsion on the sale. — 

1 llUUHARP V. Oagk (1913), 21 O. VV. II. 

I 184 ; 4 (). X. 901.— CAN. 

1702 xxvii. .1— M. on lichalf of 

pltfs., iM^al CHtate agents, oht aim'd antlio- 
nly from deft., owner of a parcel of laiid, 
to sell part of Hic holding. At this jiari 
i was duly sold througli his agi'ncy, 
j pltfs. being paid a commisHion in 
: rcKpect of the Hale. M. asHuim'd his 
' authority to sell extended to Hic re- 
I inuindcr of the property A: he had a 
' survey made of It At u sketch prepared 
j wliich he Rubinitted to X., w’lio made 
j an oiler to deft, wliich was refused. At 
j the interview M. was present in cir- 
I eumstancoH leading to (he iiifercnc(5 
! that he w’lis an agent in the busincKS. 

' Sonu' time afterw'ards X. laiught tlie 
I property : - //(j/d ; M. had been iu- 
I stniiucMital in bringing alxiut th«‘ salt' 
alHiougli not present at it nor con- 
, cerned in Hic actual making of the 
contract of puivhiihe : At pltfs, were 
; entitled to the usual rate of commission. 

; Iturrhell v. Goicrie ct’ Blockhouse 
, Collieries, (1910] A. C. 614. folld.— 
(JOI'KLANU V. VVAtmi'AFF (1913), 23 

(). VV. H. 679 ; 4 (). VV. N. 6G7 ; 9 
D. L. R. 13.— CAN. 

1702 xxviii. .] — Deft,, signed a 

memorandum agreeing to heU for 
910,000, adding lie w'ould pay 6 per 
, cent, commission on tlie purchase 
priee. Deft., subsequently sold througli 
pltf. ’s Intrtul net ion to A. for $31,000 ; — 
Held : ** purchase price " meant any 

price at which a sale might Ix' mutle, & 
pltf. entitled to 5 per cent, oomnussion 
on the rt'duced price, the memorandum 
Ijeing sulticient to satisfy Alberta Btat., 
o. 27. Toulmin v. Millar (1887), 68 
L. T. 96 ; Burchell v. Oaurie d' Block- 
house Collieries, [1910] A. (t 614, 
cited. — Howard r. Georok (1913), 27 
VV. L. H. 425; 10 D. L. R. 498; affd 49 
S. C, n. 75.— CAN. 

1702 xxix. .1 — Defts. were holders 

of coni leases for which they authorised 
pltf. to find a purchaser. Pltf. brought 
the leases to D.'s attention, but said 
nothing to defts. about D. being a 
possible purchaser. Later pltf. received 
a ivritten authority to sell tho leaRcs & 
w-ent to T. to find a purchaflor Ac after- 
w'ords uotifled defta. of his failure to 
find a purchaser. Subsequently defts. 
sold to D. In an action lor eommis- 
slon : — Held : pltf. had failed to estab- 
liHh that he was instnimeotal in bringing 
about tho sale, as defts. had no know- 
ledge that pltf. hod negotiated with D., 

Ac the action failed. — A stlky t. Qar- 
NKTT Ac Stirling (1914), 20 B. C. R. 
528; 29 W. L. R. 796; 7 VV. VV. R. 
538 : 20 D. L. R. 457.— CAN. 

1702 XXX. ,1 — A^lt. sold to H. 

for $50,000 land at S. Eesps. were real 
estate agents.At in the ot. below had 
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principal as an intending purchaser, the agent has terms which the agent advised the principal not to 
done the most effective, & possibly the most , accept, the agent’s act may still well be the effective 
laborioas & expensive, part of his work, & if the cause of the sale (Lord Atkinson). — Buuchell r. 
principal takes advantage of that work, &, behind i Oowrie & Blockhouse Collieries, Ltd., [1010] 
the back of the agent & unknown to him, sells to ' A. C. 014 ; 80 L. J. P. i\ 41 ; 103 L. T. 325, 
the purchaser thus brought into touch with him on 1*. C. 


recovered 24 per cent, commission, 
namely $1,125 on the sale, ais havini; 
been brouprht alniut throiigrh their 
instrumentality. Kesps. had obtained 
an option from Oct. 24 to Oct. 2U at a 
price of $12,200, on tlie understandinj? 
tfiat if they exercised it no coinmimsion 
was to 1)0 payable. After tlie option 
had expired applt. sold to II., who had 
been introduced by rtwps. : - Held : 
re-<ps. were not entitled to commission. 
— I’ESA.VT r. Garrett (1015;, g. It. 21 
Iv. It. 335.— CAN. 

1702 xxxi. .1 — An atrent for pur- 

olpise for u municipality who induced u 
vendor to iMuisent to the sale : — field : 
entitled to eoniniission even thoup:]i the 
actual barRaiu was struck by the 
municipal conir., & it was Imniatenul 
to luqair<* wbut o|M*rated on the mind 
of the vendtir to cause him to .sell. In 
order to inak<* the vendor liable for 
commission, the aj^ent must prove that 
lie \A'aH t‘m]>loyed as such by the vendor 
& that llie vi'iidor ofirrt'ed t,o pay 
brokerauro. — Domra Y MCNicirAi. ( 'oRi'.v. 
r. ('irvKU.FT Ilnui, Motltiim r. ('rvKR.ii 
Hiiui 1. L, H. 20 Bom. 121.- 

IND. 

1702 xxxii. .1 --Ana).reiit. In order 

to found a claim for his commission in 
selUnir or lettin^r a house, must show 
Huch sale or h'ase was the direct result 
of his intervention dt was obtained l»y 
moan.s of bis a4?enoy or soin(‘ Hub-affent 
of his ; it is iu»t sullleiont for him to 
t<how that such lease or sale was ob* 
tained ludirect ly us a remote casual 
ei>nse<|uenc<* »if liis efforts. Antrohun v. 
Jric/i:cii.s 4 K. A: F. 201 ; i’urtis 

V. Xijron (1S71 ), 24 L. T. 70(5 ; Toulmin 
V. Millar 5S I,, 'r. 0(5; Simpmti 

V. iMnih (Is.'ai), 17 B. (50.5; llmnliin 
V. Wood, II SOI] 2 Q. It. IKK. folbl. - 
,IoRi>()\ r. lUM (’iiwoRA Gupta 
( 1001), s \v. N. 831. -IND. 

1702 xxxiii. .) — .\n ay:<?nt to fiml 

n pundiascr of proi>ert-y at a price, to be 
I>aid a stipulated sum for so doinj^. 
intro0uce<i a purchaser to whom the 
owner ultiinat<*ly subi at a less price : — 
Held: the owner must be d<*emed to 
have rev»*ked tlie special Jit:rt*cmcnl uitli 
the aKept, but muh liable to him on a 
ffuanlum meruit. -Fjiaser r. Kknnedv 
& Gilman (1HS3), L. B. 2 .S. C. 173. - 
N.2. 

1702 xxxiv. .l—An affcnt for sale 

of land at a fixed price on ('oinmisMon 
ncffotiuted witii a projMiscd purchaser, 
whose offer of a lower iirice was refiisetl 
by the vendor. Subsequently the 
vendor sold to sumo person at less than 
the fixed priec but alH)ve the oriKinoI 
offer: — field: the ajpmt not entitled 
to the airreed amount of conimission nr 
on a (ju/intum meruit for his services. — 
r, Martin (1907), 26 N. Z. 
Iv. Iv. 90^4 — N.Z. 

1702 XXXV. .1 — Applt. appointed 

^sn. his affent for the sale of an Infertist 
in land at a price of £5.50, the aifree- 
iiiont beimr that if the property were 
ttt that price reap, waa to retain £50 
as his Commission. Heap, found a pur- 
willlnq: to {five 
£500 for the property, & W. also put a 
property in rcsp.'s hands for sale, : 
asnwliifir to pay 1dm £15 as oomnilss on i 
If he sold it. W. was under the luipros* 
Hion that applt. woa only asldmr £500 , 
for his property, but applt. knew that 
It hod been offered to W. at £5.50 
Applt., however, without inforrr.lna: W. 1 
t hat the price reap, had l)€)en authorised 
to ^dl at was £550, sold the property i 
£500, taking W.’s property, i 
which was in resp.'s hands for saV, in 
fxchanifc : — field: (1) reap, had been 

J. — VOL. I. 


deprived of the chance of earning his 
commission after applt. had beneflted 
hy his services ; (2) resp. waa entitled 
to nxjover £20 on a quantum meruit; 
(3) applt., having by his own act pre- 
vented reap, from earning a oommlsHion 
after deriving a laJiiellt from resp.’s 
work, must i»ay for the heuetlt which 
he had derived. —S almon r. Adams 
(1908), 27 X. Z. L. H. 610.— N.Z. 

1702 xxxvi. .1 — A. appointed B. 

his agent to sell his propt'rty for 
£160. B. found a purcdiaser, A: 
after a meeting betwei'ii A., B.. & (’. 
the price was reduced (o £400. C. 
offered £375, luit no bargain was t hen 
nnnle. The place was Hubseqnently 
withdrawn from the agi‘nt.*8 hand.s, & 
later A. sold direct to C. i/cW .♦ B. 
entitled to n‘coviT iiiKiii a quantum 
meruit for services reinJewd.- - IlouN- 
RRook V. Atkinson (1911), 31 N. Z. 
L. I{. 86.— N.Z. 

1702 xxxvii. .1— Defts.in 1898in- 

strucled i»ltls. to sell land for £38,000, 
& liltfs. in 1903 negotiated with S,, 
win* refilled to buy at that priei'. In 
1906 & 1907 in*g<*tiat.ious were rt'siuin'tl 
with H., M'h<» throughout Inslsti'd his 
name should not be diselosed to the 
seller, which was not done. In 1907 S. 
aiiverlised for cstaU's of the kind 
desired, to which defts. replied, Sc as a 
result S. bought for £31,000 :—//cW : 
pltfs. cntitleil to commission as having 
contributed In a material degree to tln^ 
sale. — Walker, Fr^bku Sc Steele v. 
Fraheu’h 'rausTEEH (1909). 2 S. L. T. 
453.— SCOT. 

1702 xxxviii. In order to en- 

title an ag<*nl for sale to his commission 
tlieri* must lie Imth a e.ontractual Sc a 
causal relation bet ween liini &the vendor. 
Tli<‘ introduction of a prospci'tive pur- 
chaser is not sutlleient if that introdue- 
fjon was not. the efllei(*nt cause or 
cauMa cattsans of the sale which subse- 
quently took plaCV. -SUIIDLLUM A' Co. 
r. Lloyd, S. A. L. B. (1916), Trans. 
ITov. IMv. 291. S. AF. 

m. Agnif entitl'd to commission on 
fix d sum -Sale effected by principal for 
/r«a.l— Deft, by a written agreeinenl, 
employed pitf. as agent to sell goods for 
$l,(M)9 at a eoniiiiissioii of 19 per cent. 
Sc underthe agn’enient pit f. was entitled 
to hiscominisHioii on $1 ,990, even though 
deft, disposed of the goods witliuul tin* 
assistance of pltf. Deft, sold the goods 
M’ithout tlie assihlaiice of pltf. at ti 
price of $350 Sc pltf. sued for commis- 
sion : field: pltf, entitled to Ids 
eommission. — PE'ntlEr. Mai’IIAN (1887), 
28 U. B. 6 4 2. -CAN. 

n. PrincifMil alijtulaUno that no emn- 
mission payable, on Umds sold hy him 
direct.] — I’lU. ac*.eepU*d the agency for 
sale for defts. of several parci'ls of 
land, on the understanding that they 
might sell tliojiiselvcH, la w'Weh cf^se 
he to get no remuneration. Defts. 
.sold one iiarcel, but did not notify pltf., 

& he afterwards found a purchaser for 
It: — Held: pltf. not entitled to coni- 
iiiisslon, but entitled to coimntssien on 
another parcel, ho having found u pur- 
chaser willing to coinphite. Sc defts. not | 
showing that they had already sold it. — j 
Hammanh V. McDonald (1911), 19 

W. L. K. 741 ; 4 .Mask. L. B. 320 ; 1 
W. W. B. 317.— CAN. 

o. Sole agency,]-— T>ctt. gave pltfs., 
laud agents, at their solicitutioii, the 
right of exclusive s^e of her landforthe 
next thirty days at $20,000, on specified 
tenni as to payment, oommisdon $500. 
Before the expiration of that time, deft, 
herself sold for $19,500 cash. Idtfs. ' 


I had done nothing beyond advertising 
the land : — Held : deft, was misled by 
! pltf. into thinking that she reserved the 
right of selling herself Sc in that case 
sho would not bo liable for coin mission. 
Semble: if that conolusiou was wrong, 
pltfs. could only recover a small sum on 
a quantum meruit basis. — CIJaldwkll & 
Go. f. STEPHKN80N (1912), 21 W. L. B. 
199 : 2 W. W. B. 291 ; 3 D. L. B. 759.— 
CAN. 

p. .1 — who entered Into a 

contract with deft, hy which the latter 
agreed to rfve him & no one else the 
whole & sole sale of certain lands & (,o 
allow him so much as commission iier 
lot, brought nil action for commission 
on lots sold by deft., ho having sold 
none hiiiiHelf : — Held : pltf. was some- 
thing more than a iiiandataire oa he 
had an intert*st. in tUo sale. Sc having 
been to some trouble & oxiienso in 
having plans made, etc., was entitled 
to his commission. — D iliain Sc Bohth- 
wiOK (1880), 3 L. N. 202, Q. B.— CAN. 

Q. .] — Def ts. Intrusted pit f., a real 

c.state agent, with the oxolusivo sale 
of their property by a written agree- 
m<‘nt for two months, undertaking to 
pay him in cast' of sulo a 24 per cent, 
eommission. Just over a month after- 
wards defts. theinselvtis sold to a parly 
not liitrodiieA'd by pltf. Bltf. sued hip 
24 per cent, commission on the agreed 
purchase prict‘. He had had live inter- 
views wlttv a prospective purc'hascr 
who did not proceed : — Held: pltf. not 
eutlth‘d to the stipulated com mission, 
us he had not brought about tiio sale, 
but entitled to recover on a quantum 
meruit basis wiilch should be llxeil at 
$10, with interest Sc costs. — Allard v. 
Meitnikh (1913), g. B. 46 S. C. 193; 
14 D. L. B. 399.— CAN. 

p. Agreement in unusual terms,] 

I J>elt. agreed nith pltf., a real estate 
; ag<*nt , as follows : “ In consideration 
' of your registering my real estate pro- 
: nerly forsale In your real estate register, 
j 1 lierebj" agree to pay you a commisMlon 
' of 3 per cent,, of the x»nce obtained 
whenever a sal<* of the property or 
, any part thereof tak«“s place, such 
I eommission to itc xiaid hy me whetiiep 
i the real estate or property is sold 
either at the price mentioned almve 
! OP at Hueh other price tliat 1 may 
i hereafter accept for the real ostaio or 
j proiierty. If, however, the property 
I does not sell no commlHslon will be 
charged.” The lands w‘re sold hy deft, 
without the knowledge or Intervention 
of pltf. :—ileUl : pltf. luititled to hh 
eomiiiisHion.asthe language used did not 
limit the payment of commtsHion to a 
sale made by pltf. — Mi'C'allum t?. 
Williams (1910), 9 K. L. B. 141. — 
CAN. 

t. I*rincipnl <£• agent Imth finding 
purchaser — Onus of proof on jnrincipul 
to jtrove priority.] — Deft, employed pltf. 
to sell certain propnrt,y at a oommission, 
bub stipulated that if he made a sale 
liofore i»ltf. communicated a sale to 
him, then lie would pay no coinmissjon. 

On Mar. 13 deft, called ujion the 
manager of a co. & offered the property, 

8c the manager stated that the co. 
would buy, but the sale would have to 
be approved by the directors, 8c that 
no money would bo paid until such 
approval was obtained. On Mar. 14 
the directors informally confirmed the 
sale. Sc on Mar. 18 formal consent was 
given at a board meeting. On Mur, 1.3 
pltf. Informed deft, that he had found 
a pupcliuser. This communication 
reached deft, aftx^r ho ha<i made his 
offer to the manager : — Held : the 

K K 
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Agency. 


Sect. 3 . — AgenVa rights agaimt priyicipal: Sub- 
sect. 1. )i. (6) .l 

(b) Through other Parlies, 

1703. Several agents employed to dispose of same 
estate,]— A. K B,, land agentw, were severally em- 
ployed to sell an estate for C. I), called on A. to 
inquire aft<jr another estate, Ac was told by A. that 
it was not in the market, but 0.*s estate was to be 
sold. IK took from A. particulars of the estate, & 
afterwards meeting B., the other agent, negotiated 
with him the t<}rmH of the purchase, which was 
aftcirwards compleUid. A. brought an action against 
(J. for commission on the sale, wliich was proved to 
bc‘, according to usage, £2 per cent., Ac payable to 
the agent who found the purchaser: — Held: (1) 
the question for the jury was, whether they thought 
that in fact A. had found the purchaser ; (2 ) if they 
thought ho had, Ac gave their verdict for him, they 
were not bound to give him the full amount of the 
commission, though the fact of that commission 
being usually paid was some evidence to guide 
them in their decision. — MuiiiiAY v. Currie (1836), 
7 C. Ac W 584. 

1704. .] — Pltfs. had given purchaser of deft.’s 

le^isehold house an order to view, but purchaser did 
not use tlie order until the house had been seen by 
purchaser’s wife at the rc^tjuest of another agent, to 


whom a commission had been paid by deft. : — 
Held : (1) pltfs. had failed to prove they had done 
anything which could be considered to have 
materially caused purchaser to buy deft.’s house ; 
(2) they were not entitled to commission. — Lofts 
V. Bourkb (1884), 1 T. L. B. 58, 

1705. .] — Pltf. Ac defts.jWho both carried on 

business as house agents, were employed by Q, to 
find a purchaser for his leasehold house. Pltf. 
introduced the house to T., who went over it on 
receiving an order to view from pltf. Later T. 
received from defts. orders to view several houses, 
including Q.’s house, which T. again inspected. 
Finally T. took another house through pltf., but had 
to leave it. T. then negotiated with defts. re- 
specting Q.’s house. Certain communications also 
took place between pltf. Ac T., but these ceased, Ac 
the terms of the contract under which T. became 
the purchaser of Q.’s house were arranged with 
defts. On an interpleader issue between pltf. Ac 
defts. : — Held : defts. entitled to the commission, 
as pltf.’s introduction had resulted in nothing, 
whereas defts.* introduction had resulted in a sale. 
— Bahnett V, Brown Ac Co. (1890), 6 T. L. B. 463. 

A n nofttiion Diatd. («ri*utor<,'x r. Shackle (1S95), G1 L. .1. 

g. It. G:t4. 

1706. Introduction by one agent — Contract made 
by another agent.] — A. claimed commission for 
letting certain housfis. The evidence was that the 


informal iwocptanco of doft.'n offer, if 
BUiUcieiii. caiiio tuu lato, aH pltf.'ti otTcr 
liad then Ixtou comruuuleuicd to deft. 
& pltf. was entitled to JudKinent. — 
Domina r. tUuJui.KMANi) ‘Jl.'t 

W. L. H. 41 ; 3 \V. VV. 11. 7h7 ; 9 

1). L. U. (122. -CAN. 

PART Vni, SECT. 3, SUB-SECT. 1.— 

B. (b). 

1703 1. Several agents employed to j 
pose of name r^Uile .] — Deft. luHtruetod 
two agents, pltf, S., to hoH land ; 
pK f. found u purchuHor & informed deft., 
who agreed to hia otter, & ivaked pltf. t-o 
inform S., ho as to nv(»id paying two 
eoiniuiaalona, which pltf. omitUMl to do ; 
pltf. received a deiniHit fmm hln i)ur« 
<'iiaser, who waa witling to eomplete. 
Meantime S. Hold, 3c deft. chHited to 
eurrv through that Hule : — Held: pltf. 
entitled to hia commlaalon, liaving dune 
everything necesHary to earn It.- — 
Hkll r, UogicuY (1«('6). 15 Man. L. 11. 
327 ; 1 W. L. U. 121, 531.—CAN. 

1703 ii. . 1— An ogtmt for the aide 

orexehangt) of landa, wIiohc oorntnlaaion 
waH not HtatiHi, negotlateil an exchange 
though not on the exprcHs terniH named 
hy hlH prinoipala. who, though another 
agent ap{)oarod In the negotiations, 
knew tliat the drat agpnt had brought 
t l»e partlOH together : — Held : aucli i 

agent entitlod to remuneration quardnm \ 
/neruii. ~-l\Kiwv.\vx t?. McLkod (1911), i 
19 W. Ii. It. 138.— CAN. 

1703 111. .1 —Pltf, was foralimited 

time retained as exclusive agent for, 
Hale of oertalii property. & later on had, ; 
for U lifted periods, exclusive rights or , 
options. Ail these rights, however, ! 
explrt'd without a purchaser having | 
been found. Deft, informed pltf. that 1 
his option had expired & that he was 
going to try & soil througli other 
i\genU, & that he would entertain offers 
from anybody. & pltf. ^vA8 willing to 
take his ohances, same as any otlior 
agent. R., a real estate agent U> wimin 
deft, had ma<io a similar proi>osltiou, 
brought an offer to deft, which he 
aoeepted. Pltf. contended that ho had 
iutroduood this property to the pur- 
eha.sor at an earlier date than R. ; — 
Held: under the ooutnict, if there 
>vas one at all, the commission was not 
earned until an offer htul tieen brought 
to deft. & accepted, & pltf. *8 cl^m 
fade 1. Wilkinmm v. AUUm, 48 L. J. 
g. B. 733; PrieAsN v. Badger, 1 O. B. 
X. S. 290 ; Harnett v, Brown, 0 T. b. R. 
403, (itod. NemMr; there was no contract. 


hut merely an offer whicli would b«* 
accepted by the lirst agent complying 
with its teriiiB & bringing an acceptabh* 
puri'huser. (Jarlill v. Carbolic Smoke 
Unll Co., (18931 1 g. B. 250, cited.— 
ItoniNH V . liEES (1911). 19 O. \V. R. 
277 : 2 O. W. N. 1150.— CAN. 

1703 iv. .1 —A. desiring to let Ids 

hojise, entered It in the books of two 
agontH. viz., B. tic C. I). Insptjcted the 
books of ii., wiUi acquainted by Ii. with 
the houHO of A., Sc tliereupon entered 
Into a negotiation with A., w'hlch ended 
in the letting of the honse to D. During 
the negotiation, A. stated that t\ was 
Ids imuse ligtuit, Sc the agreement for 
tlio letting waH prt‘pared hy V. : — 
Held: II. entitled to agency fees as 
against A. — M'Ci.kan r. FiTzemoN 
(1815), 3 Uraw. & D. 381.— IR. 

1703 V. ,] —Pltf. claimed for pay- 

ment of services for Hale of land of deft. i 
lie ol(Uiine<l an offer txi purcduise from | 
<i, wtdcli deft, declined. Sc some time , 
afterwards O. purchased from deft. I 
thr<jugh other agents whom deft, eni- ! 
ployed on terms diffenmt fn»in those of 
the offer obtiUnod by pltf. : — Held : \ 
the relation of buyer Sc sollor had really 
iKHjn brought about by the other 
agents. & pltf. was not entitled to ; 
payment. — Edwards r. Waxton (1891), i 
10 h. U. 420.— N.Z. ! 

1703 vl. .1— Pltf. applied to M.to 

sell hts lands. M. replied, ** I will not | 
put it in the hands of any one agent for i 
sale, but if any agent brings along a 
purchaser Sc efleots a sale a reasonable 
oommission ifrtU bo allowed.*’ Pltf. saw 
C., Sc agreed to divide oommlBsion with 
him If he found a purchaser. C. saw G. 
Sc made a similar arrangement with 
him. Q. gave the partioulors to H., Sc 
I at the latter's suggestion G. saw pltf., 
Sc made a special arrangement with him 
I as to dividing oommission. H. then 
; bought the land, but all his negotiations 
os to purchase Sc oomplotion were made 
I directly with M. Pltf. had no corn- 
I muiiioation with M. as to the sale to H. 
— Held : although pltf.’s oonncctlon 
; was not too remote to entitle him to 
oommission it the property had been 
placed in his hands on the ordinary 
I oonditions, yet, inasmuch as the terms 
j of his employment were special, & he 
did not comply with those terms by 
personally briuging a purchaser to M. 
j X concluding the arrangement for the 
! purchase, he was not entitled to any 
■ oommission. — \Viii»oN r, LKLiRMOCTB 
(1898), 16 L. R. 682,— N.Z, 


1703 vii. Custom only to pay agent 

concluding transaction.] — In an action 
by stock & station agents to rtcover 
commission on sale of Htittlou properly 
(lefts, tendered evidence of a cubtoiii 
among stock Sc station agents in Sydney 
timt, wheitJ Keveral agoiils have beei» 
employed to sell Harne property, those 
only are entitled to eoiniidsskm who 
have concluded the contract of sale. 
Tills c\'idence having been rejected : — 
Held: I lit* evidence reject(‘d ought 
to have been n'cejved; Si nvw trial 
«>rdert*d. — Pirr r. Jonkh (1884). 5 

N. S. W. 1.— AUS. 

1703 viii. C ustom to pay first agent. } 

— In an action for coinndKsion on sale of 
land wlu‘re Uic agent claimed ho was 
the lirst to give particularH of the land 
to the person wdio subsequently pur- 
chaned it through another agent : — 
Held : evideueo of a local custom that 
the agent w’ho first gave particulars to 
the purchaber w'as entitled to the com- 
mission was inadmissible, such custom 
Udug contrary to the rule of law that 
the couimission is not earned nnlcHS tlie 
agent introduces the buyer so that 
through ids ugemey tlie sale is sutistan- 
tlally effected. — Williams & Ketixe, 
Ltd. V . Morice Brothers (1908), 29 
N. Z. L. R. 154.— N.Z. 

1703ijt. Judgment recovered hy one 

agent no bar to action by another agent .] — 
Pltf. sued (or commission on sale of 
land for deft,, who alleged onotheragent 
had recovered Judgment against him 
for onc-hall th© usual commission in 
respect of same sale : — Held : pltf. 
entitled, as the fact of recovery of com- 
mission by another agent was res inter 
alios acta Sc not in itself material. — 
DouQiJis c. Cross (1899), 12 M. R. 534. 
—CAN. 

1706 1. Introduction by one agent — 
ConiraH made by another agent.] — In an 
action by an agent for commission on 
I the sale of land, the sale being effected 
' by another agent, the fact that the pur- 
' chaser was originally introduced by 
pltf. is not by itself sufficient to entlGe 
pltf. to recover. — M cCartin r. Williams 
; (1896), 22 V. L. R. 103.— AUS. 

^ 1706 li. .1 — Deft., agent for 

sale of pltf. 'smaebinoe, introduced a pur- 
I chaser, whom he had canvassed on two 
occasions, to pltf. *8 manager at a place 
, where the machines were exhibited. Sc 
, the manager then Informed deft, that 
i he would send him the necessary papers 
' in order to have the sale completed. 
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agreeinout for the letting was entered into with 
another agent, K., but that the tenants were intro- 
duced to K. by A. : — Held : under the terms of the 
agreement, A. was entitled to the commission. — 
Bray r. Chandler, No. 1903, posi^ 

1707. First Introducer entitled to commission.] 

Where several brokers, unknown to one 

another, negotiate with the same intending pur- 
chaser, he who first introduces the principals is 
entitled to the commission, — Cunakd r. Van 
Oppen (1859), 1 F. A F. 710. 

AtiiwUitiun ; — Reid* (jib.soii v. Crick (180-^, 1 II. & C. 112, 


1708. Several shipbrokers negotiating on same 
prlncIpaFs behalf.] — The usage is that, when a 
broker has introduced the captain of a sliij) A a mei- 
chaiit together, A they by his means enter into some 
negotiations as to the intended voyage, the broker 
is entitled to commission if a charter party le 
effected between tliem for that voyage, even 
though they may employ another broker to propaio 
the cliartorparty, or may wrho the chart erparly 
themselves. If a broker he authorised by both 
parties, A:, acting as the agent of eacli, coiniuunicates 
to the merchant what tlu* shipowner charges, K 


Deft, being al)8Cut from liiB pl»^e of 
l»u> 5 ine«s for two weeks owing to illness, 
t he sale was completed through another 
agent of pltfs. On a claim for com- 
misHion on this sale: — Held: deft, 
entitled to recover, as pltfs. had stepped 
in it prevented him from completii^ a 
t»aJe, tlm negotiations for wiiich had 
lH‘en conducted by liim. iiurchell 
Go uric a> iilockhoti8e Collieries, 1 10101 
A. C. 6U, & JnchbdUl v. U'eMern NcU‘ 
ifherry (^ojjee, etc., Co, (1804), 17 C. Ji. 
N. S. 7:$:), citcd.—NiOHOLS & aniieeAiiD 
r. CUMMINO (1014), 28 W. L. R. HIO ; 
S Alta. L. K. SI : 6 W. W. R. 1325 ; 
18 D. L. R. 234.— CAN. 

1706 iii. .1—1*. employed C. to 

sell hi^ hotel at a stat<‘d price on commis- 
•'lon. C. introduced T., wiio oflfereii to 
buy at a low'or price wliieli was r<*fu.sed 
l>y 1‘.. wiio, Mtniug tliat (\ was un- 
•.ucresaful. deeided to endeavour to 
M‘J1 tiie i»r<»perty liimsclf & informed C). 
of his intention of so doing. Later IJ. 
was employed by I*, as another 
it gent, wiio found a piircha«<tr, R. 
R. iMJUglit tlie hotel 6c within a short 
time Httld lialf tlio pmperty to T., his 
brotluT’iniaw. O. sued I*, for com- 
mIssKU) : — //eW .• (1) a broker is not, 
a«. a. wnt'ral rule, entitled to commission. 
wh(‘pt^' t he customer producinl l»y Id u 
falls or niuMCH to iauisiim uatc the sale, 
iV an owner of property desiring to sell 
may employ several different 
liroker.-* for tliat puriMjse, 6c tho broker 
llinjtigh w'h(»se instrumentality tin* 
l*urehii.ser is prttducetl, yvho is the pro- 
‘ uring cause of the sale, is entitled to 
the entin* eoinini‘’.sion to tltc exclusion 
of all others; (2) C. was not the 
causa causatis c)f tlic stile & w'as not 
riitjtlcd to any oommission. — C had- 
tuuiv V. PnrzK (11)14), 45 Q. L. R. 442 ; 
20 D. L. U. 741. -CAN. 

1706 iv. — — ~ — .1 —Deft, verbally 
agrecil with pltf., a real estate agent, to 
pay the usual eonunissioii if he found a 
|Minjliii.ser of land at $5U0 an aero, 
65,000 cash 6c balance on terms to lie 
iirriinged. Pltf. ailvertised the pro- 
]M_Tty, w'itliout stating tlie exact 
location or natne of owner. G. saw* 
the advertisement, & obtained doft.’s 
name & add!XM<s from pltf, & ultimately 
purchased from deft, through H., doff, 
in'ing aware bcforti completion of pltf.’s 
share in introducing U., 6c that he 
<'laimed commission : — Held : pltf. was 
the effective cause of the purchase, 6l 
he was entitled to commission. Oreen v. 
HaHlett (1863). 14 C. B. N. H. 681 ; 
Manselt v, Clemenia (1874), L. R. 9 ' 

1*. 139 : Iiurchell v. Oowrie Block- I 
house CoUieries, (1910] A. G. 614 ; WiP 
fci/woH V. JUtUm (1879), 48 L. J. . 
Q. 11. 733 ; Ewer v. Ambrose (1825), : 
3 B. & C. at p, 751 ; Tribe r, TayV^ ! 
(1876), 1 C. P. D. 505 ; Wilkinson , 
v. Martin (1837), 8 O. & P. 1:1 
Barneit v. Isaacson (1888), 4 T. L. R. i 
645, cited. — Spenard t. Rutledqk 
(1913), 23 W. L. R. 623 ; 2 W. W. R. 
900 ; 10 D. L. R. 682, Man. C. A. , 
--CAN. ; 

1706 V. .1 — Agents tor sale of j 

Ian at ffxed price on commission, 
having showm the property to a pro- ! 
spoctive purcba.scr. Introduced him to ' 
deft. 6c tried to effect a s^o. The same j 
person afterwards purchased the pro- 
perty at same price, but through ! 
another agent: — Held: the agents not 


entitled to full oominlssiou, a verdict ; 
allowing half oommission should not be j 
disturbed. — G li.vkh r. Citoas (1899), 12 ! 

M. U. 442.— CAN. ! 

1706 vi. .1 — Pltf., agent for | 

sale of a house lot on eonimission, j 
I offei*ed it to R., tbt‘ tenant, w'ho did not 
w'ant to buy at the time. lb‘ft. jmt t ho 1 
pro])erty in the hand.s of other agents, I 
telling pltf. he was tlissatislicd at ills j 
not selling but not %vithdraw)ng It from ! 
pltf., & tliat his price w^as $3,000, who- I 
ever sold over that to iiave ex(* 0 H 8 as ■ 
commission. Another agent sold to R. i 
for $3,150: — Held: pltf. not entitled I 
to commission in roHpw't of that sale. — I 
.loiix.soN t». APPuaTON,(1905) 11 B. 0. R. 
128; 1 W. L. R. 14.— CAN. 

1706 vii. .1— Deft, signed 

tlic following autliority to pltfs. : “In 
case you fliul a pureUiis<‘r or in case you 
bring the property, directly or indirectly, 
to the attention of anyone who l>c- 
comes a purchaser on any terms wdiat- 
HoevtT, you are to bo paid by me a 

5 per cent, commisslou.** Pltfs, intro- 
duc<id 1)., who iiispccUnl the property 

6 decided not to pimdiasc, but ulti- 
mately purchased Giro ugh C. : —Held : 
1). ha<l not purchased through pltfs.* 
introduction 6c pltfs. not entitled to 
oommission. — H krbkht r. Bell (1912), 
22 \V. li. 11. 881 : 3 W. W. R. 608 ; 8 
D. L. R. 763.— CAN. 

1706 viii. .1— Pltf. procured 

J. to enter into a verbal agreement for 
sale of doft.’s house, but J. refused t,o 
coinpleto for no sutlicient reason. {Sub- 
sequently J. purchased tho property at 
the price agreed on through another 
agent : — Held : pltf. was not tin* 

effective cause of the sale, & lie could 
! not iv-cover coinmisHioii on tlic sale. 

, Barneit v. Ismicson (1888), 4 T. L. R. 

I 645 ; Wilkinson v. Marlin (18.37), I 
; C. & P. 1 ; Lumley v. Nicholson (1885), 

; 2 T. L. R. 118 ; Oillow v. Aherdare 
I (1892), 9 T. L. R. 12 ; Taplin v. 

' Barrett (1889), 6 T. L. R. 30 ; Wilkinson 
; v. Alston (1879), 41 L. T. 394, cited.— 

1 Tuaviu V. Coates (1912), 22 O. W. R. 
917 ; 3 0. W. N. 1651 ; 27 O. L. R. 63 ; 

5 D. L. R. 807.— CAN. 

! 1706 ix. .1 — Deft. employi^J 

pltfs,, land brokers, to sell a section for 
$16,000, deft, to bo at liberty to sell 
the land himself or by other agents. 
Pltfs. negotiated with O., who ulti- 
mately bought through li. at a lower 
sum, at a time when pltfs. were urging 
deft, to reduce the price : — Held : pltf. 
was tho otheient cau.se of the sale 6i 
entitled to commission. Toulmin v. 
Millar (1887). 58 L. T. 96 : BurchcU v. 
Oowrie dt Bloikhouse Collieries. [1910] 
A. C. 614, cited. — CHAPPELL v. Peters 
(1913), 22 W. L. R. 960 ; 3 W. W. U. 
738 ; 9 D. L. K. 584.— CAN. 

1706 X. -1 — Pltfs., land 

brokers, were emploj'cd by deft, to sell 
a section at $11 an acre net, 8c to retain 
oil received over tliat amount for 
expenses & commission. Pltfs. ex- 
pended time & money & introduced a 
purchaser to whom deft, sold through 
another agent at $11 an acre: — Held: 
pltfs. entitled to $350 on a quantum 
meruit — Balfour 6c Broadfoot v, 
Calderwoop (1913), 22 W, L. R. 957 ; 

3 W. W. R. 750.- CAN. 


1706 xi. .] — An ag'tmt to 

iliid a purchaser for deft.'s hotel intro- 
diK-ed the pro|K*rly- to P., who subse- 
quently arranged to purchase through 
otlier agents, in wliose hands tho hotel 
ha<l also been phu'cd : — Held: (1) pltf, 
entitled to commission ; (2) as amount 
was not tixed, pltf. w'as entitled to the 
rate usually paid on similar transactions 
in tlie district iit could recover, although 
such claim was nut included in tho 
Rtaleinent tif claim. —Renner a. Hlvseu 
(1911), 31 N. Z. L. R. 205.- N.2. 

1706 xil. . 1— Gert uln lands were 

plaet'd f<ir sale in the haiuls of an agent, 
K., who was to get £20 commission if 
t ho laud were sohl at £1 1 an acre. 
E. Introduei'd a buyer 11., who agreed, 

I after negotiations <m different days, to 
1 give £11 an acre, but said that he was 
i not just then In a position to go on with 
the sale, 6c would not sign a eontrae-t- or 
i pay a ileposit.. P.. tlie vendor, tliere- 
I upon said that, ho would tako tho 
I pro|>erty out of K.'s luinds iV place it in 
j tho hands of another agent- M. M. a 
! few days later sold to II. obtained a 

1 deposit 6c 11. ’s signature to a sale note : 
—Held : (1) K. was entitled to the £20 
commission, as h(‘ oi»tained a purchasiT, 
induetul liiin to offer tlie price aske-d, 6c 
was tho effective cause of tho salt' ; 
(2) JO.’s remedy was not for damages for 
brt'ach of contract for preventing iiim 
from earning ct'inmission, as, when tho 
vendor refust'd to allow him to proc(‘<‘d 
further, ho had done his work in ob- 
taining a purchaM*!* at tlie agreed price. 

It is not an osst'iitial part of a eoin- 
iniMKitni agent’s duty to get a oontrae.t 
signed.- “K deuomijs v. Fuy (1917), 
V. 1.. It. .*>73.— AUS. 

j 1707 J. First introducer cntiili d to com- 
I mia.'iiort.l Wiiore pltf. lir'-t introduced 
the purchaser to the vendor ; 

pltl. entitled to Ins eommisKion, although 
tho trunsactlun was (-oik luded Miiough 
other agt-nts. LurrheU v. (Ji wrie cC* liluck* 
house Collieries, 1191U| A. C. 614, cited. 
— Sauer r.SiiEFFJCR (1911) IH o. W. R. 
485 ; 2 O. W. N. G71.— CAN. 

1708 i. Several shipbrokers negoliaiing 
on same principal's behalf. \ — In Aug., 
1890, A, applied to B. 6c Co. & (J. 6c Co. 
shif/brokerK, asking them at what 
l>riccj tlK'y could get a vessel built. On 
Aug. I B. 6c Co. wrote to U. & Co., 
men t lolling A. as having decided to 
purchase a v('hs<'1, 6c asking them to 
state the lowest cash pilce covering 
24 per cent, commission ut winch they 
could build the vessel. On Aug. 4 
D. 6c (Jo. replied stating terms 6c 
reserving B. 6c Go.’s cominissiou. On 
Aug. 1 (’. & Co. also wrote to D. & Co. 
asking them to slate at what price they 
would build the vessel, but not naming 
tiio prosjKJctive purchaser. On Aug. 4 
D. & Co. replies to C. 6c Co, stating 
tlicir price. D. & Co. heard no more till 
Oct., 1890, when they received a letter 
from C. & Co. referring to their letter 
of Aug. 4, stating that A. was again 
inquiring as to their lowest quotations 
for building tho vessel descrltied, 6c 
asking tlieni to send it. D. 6c Co. sent 
their quotation, & alter some correspon- 
dence iMJtween A. 8c C. 6c Vo., 6c C. & Co. 

A D. &. Co., a contract was enU'rcd Into 
whereby D. 6c Co. agreed to build a ship 
for A. at a certain price, which th© 
latter bound Idins^df to pay : — Held : 

K K 2 
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HVCl. 1, li, (/>).] 

also coniniunica(<*H to ihcf Mhipowiior what the mer- 
chant will ^ ho naniOH the 8hi]> & the parties 
HO HH to identify iha tranHaction, & a charteri)arty 
he ultiriiatoly olToetcjd for that voyage, this broker 
lu ontitlod to his commission, but if he does not 
mention the names so as to identify the transaction, 
iie does not j?(‘t his commission to the exclusion of 
another broker, who afterw^ards introduces the 
pfirties j)ersona!ly to eacli other. 

A., a broker, introduced a mercliant A a shij)- 
owner toi^ether to trcfat for a charterparty, which 
they finally made throu^^h H., another broker. In 
an action by A. for his crimmission the particulars 
of demand were “ for commission due to pltf. for 
procurin^^a charter for a vessel called the W. d* : 
— //c/d; sunicient.- llUKNKTT r. Boitch (1840), 9 
il A \\ (VJO. 

Annota/um DiaW. (lib.son r. (Tick (18«2>, 0 h. T. :i02. 

1709. .] — There is nothing illegal in a ship- 

owner employing two broktirs at the same time, A 
\vho(?V(‘r (^includes tlui charter is entitled to the 
cftmmission.- Oujsinh r. Mitc:iikson, No. 189(1, 
nn/c. 

1710. .] — Pltf., ashipbroker, introduced one 

f»f defts. t o another brf)ker, 11. il. was also a mer- 


80N V. Alston (1879). 48 L. J. Q. B. 733 ; 41 L. T. 
! 394; 44 J. P. 35 ; 4 Asp. M. L. C. 191, C. A. 

! Annotation : — Diltd. Taplin r. Barrett (1889), 6 T. L. II. 30. 

j 1712. Broker’s services too remote.]— Pltf s., 

I shipbrokers, were employed by defts., shipowners, 

I to procure charterers for certain ships. Pltfs. 

I introduced defts. to another firm of brokers, A 
I negotiations were commenced at the ofhee of the 
j last-named firm with L. for the chartering of these 
ships. The negotiations with h, came to notliing, 
but Li., from the knowledge thus acquired, infonned 
M. that defts. liad a ship in want of a cliartci'cr, A 
, M. became the charterer of this ship of defts. In 
I an action by pltfs. to recover broker’s commission 
i from defts. on tiie charter of tliis sliip ; — Held : (1 ) 
i pltfs.* services in the transaction were too remote. 

I Semhle : any usage which would entitle them to 
I claim commission in such circumstances would be 
i an unreasonable usage A bad. 

In order to prove such usage, it was proposed t * * 

I ask a broker “ What is the custom with rt»gard to 
j the payment of brokers* commissions when the 
I broker introduces anoth(*r broker to a shipowner, 

, which shipowner subsequently negotiates with the 
I broker introduced ? ” : — Held: this question was 
i rightly disallowed.— G ibson Chick (1802), 2 
! F. A F. 700 ; 1 Jl. A C. 142 ; 31 L. J. Ex. 301 : 0 
I li. T. .392 ; 10 W. P. .525. 


chant A a shipowner, A through JL deft-s. Avere 
introduced to a third shipbrokcr, (J., A through 
defts.* ship was chark*red by H. A Co. Pltf. 
sued d<4ts, lor commission in respect of that I 
charter ; the qvu'stion Ixnug left to the jury, the | 
Jury found a vt‘rdiet for pltf. Upon the jioint re- 
serv<'<l at- 1 h<‘ trial, wludhor there w'as any evidence 
which the judge should have submit ted to the jury 
cm th(» que‘stion of (commission : Held : it was a 
epu'stion up(»ri <‘vid<*nce in thee circurustanc<»s for 
the jury to decich^ ; A, tin* judge at the trial Ixdng 
not dissatisfied with the verdict, t he ct. refused to | 
sc‘t it aside.* Kynaston r. Nichoi^son (1803), 8 ' 
L. T, 071 ; 1 Mar. L. C. 3.50. 1 

1711. * .j™- 1 left. agreed that, if pltf. should be ! 

the m<*aiis of int roducing a p(‘r.son w ho should b<c- j 
come purchaser of a ship of deft.’s.'he should receive 
a (commission on th(‘ purchasi'-motK'V. In Feb., ! 
1870, pltf. introduced *J\, who liad been recoin- 
imuided by W. to buy, A it was agieed between 
pltf. A deft, that, if th(c sale was efTocted with T., 
W. should sliare pltf.’s commission. No sale w'as j 
effected. In Mar. W. im^ntioned th(j ship U) X. ! 
l*lt f. infonned deft ., A proposed that he should I 
see N ., but no stops wore taken, AX. did not enter- | 
lain W.’s proposal. 8uhs(Miuontly, on Mar. 13, deft. 1 
wrot(' to pltf. that it w’as no use doing any more 
until the shii) retunied home. Pltf. IhtTtmpon 
took no furlluT slops. In May X, wroto, as broker, 
direct to deft. A introduced Z., who became pur- 
chaser. I’ltf. thereupon claimed his commission. 
Th(‘ jury having found (1) pltf. was authorised t-o 
llnd a purcluiser; (2) X. was introduced to enter 
upon the negotiation by information rcKjeived from 
W. I — Held : (1 ) X. being the agent of Z. A having 
acted upon information receivc'd fn>m W., pltf. 
was cmtitied to receive his commission ; (2) even 
if the letter of Mar. 13 amounted to a i*evocation 
of pltf.’s authority, it w’as then too late. — W ilkin- 


I 1713. Agent to procure loan— Introduction too 
remote.] — In an action to recover for commission 
for the procuring of a loan, it is not enough to 
prove that the loan has indirectly, as a remote A 
casual consequence, resulted from the intervention 
of the party who sues. It must be proved that the 
loan was obtained by means of his agency, or by 
means of some sub-agent of his, from the parties 
to whom he applied ; A if all that appears is that 
the party to wliorn he introduced the subject, de- 
clining the proposal, mentioned it to a tliird party, 
who, not at his suggestion but of Ids own more 
motion, knowing nothing of pltf., negotiated the 
loan on his own account with the party sued, the 
commission is not due. 

Where defts., engaged in getting up a co. A re- 
quiring money to do so, w^en* introduced by pltfs. 
to a bank, which declined the proposition A the 
I money ivas obtained by (lefts, from parties who 
had heard of it through tlu* bank : — Held. : if they 
were not rc‘ally ag(*nts for pltfs., th(‘ lat ter could not 
r(M!over. — A ntiiobits r. Wickens (1805), 4 F. A F. 
291. 

1714. Order to view — Evidence of purchaser 
admitted.] — Pltfs., house agents, were instructed 
by defts. to offer a leasehold house for sale, for 
Avldch they were to receive a coininis.sion of 2i per 
I cent, on the amount of premium if they found a 
j purchaser, but 1 guinea only for their trouble 
I if the prondses wore sold “ without their inter- 
! vention.” The particulars w ere entered on pltfs.’ 
I books, A they gave a few' cards to view. U.,who 
: had observed on passing that the house was to be 
i dispo.sed of, but who had not then seen over it, 

I called at pltfs.* office A obtained a card to view 1 he 
! premises in question, amongst others, the t-enns 
j Doing written by pltfs.* clerk on the back of the 
card, U. went to the house a few^ days aftenvards. 
but thought the price asked (£2,200) too high, A 


B. & t'o. WITC not outitUsI Ut ttn> coiii- 
iiitrAsion from D. ik (V>. iu coumM^tion 
Willi thlH traiiHiu^tion. — JAi'Oits Sc Co. 
V. M Mru.AN & Son. Ltd. (1894), 31 
be. b. H. 523.— SCOT, 

1718 I. Hrokcr's aervi*'e» too w* 

fwo/r.l— M. A Co., of liOodoii.requtrinR a 
Hti^amer (orcom^si^ondotiU in Cliina. put 
tht'inselveu in coiniiuiuloation with a 
fihlpbroker, who broufrht under their 
notlec'thoK., A Avroteto the owners men- 
tiouiiigthat he had ko done, A request- 


iim that, in the event of a sale, theyi 
\voiild reserve liiw coininitiaion. The} 
K. AViin inHpected on behalf of M. A Co., i 
but the inspector's reiHirt proved un- 
favourable A the shipbrokcr com- 
inuiiieated the result to the owners, 
sayius that “ his friends must dwUne 
her." Later B. arrived in England, 
oommissioned by the lAcrsons In China, 
for w'hoin M. A Oo. had In'cn actinir, to 
buy a steamer ** through the medium A 
with the (wsistance of M, A Co." B. 


went to D.. who rtN^ommended the 
A the result w'as that M. A Co. were in- 
duced by B. A I), to purchase the vessel 
for their correspondents in China. The 
shipbrokcr thereupon claimed com- 
mission from the sellers: — Held: the 
shipbrokcr was not entitled to coin- 
inissiou, in respect that the sale effected 
W’as not lu consequence of his introduc- 
tion, or of anything done by him. — 
White o. Munro (1876), 3 U. (Ct. of 
Sess.) 1011.— SCOT. 
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he went away. U. had no further communication i 
with pltfs., but he subsequently renewed his ! 
negotiation with a friend of defts., & ultimately i 
became the purchaser of the lease for £1,700 : — j 
Held : ( 1 ) there was evidence for a jury that U. had ! 
become the purchaser of the premises “ through ' 
pltfs.’ intervention ” ; (2) pltfs. were entitled to | 
tlie stipulated commission. 

At the trial the judge put the following question 
to U. : “ Would you, if you had not gone to pltfs.’ 
oflice got tlie card, have purchased the house ? ” 
A:, overruling an objection by defte.’ counsel, 
received his answer, wliich was, “ 1 should think 
not"' iSerttble : the answer was properly re- 
ceived.— Mansell i\ Clements (1874), L. R. 0 
C. P. K59. 

Annotuiton Haylcy r. (’hadwick (1877), 30 L. T. 

710 . 

1715. Ship sold privately after being offered at 
auction —Auctioneer entitled to commission.]- 

Applts. wt*r«‘ auctioneers. Resp. put a ship into 
their liaruls ft)r salt*, & it was agivetl that if it were 
not sohl by auction, but a subsequent sale wore 
efTt^cb^d to any person led to make an offoi “ in con- 
sequence of aj)plls.’ mention or publication for auc- 
tiuii purposes,” they were U) be entitled to a com- 
nlis•^ion. TIh^ ship was not s<»ld by auction, but 
afterwards P., having been pre.senf, at a conversa- 
tion which led liim to believe that 8. would pur- 
chase the sliip, wi*oto to applts., “ noting that they 
had tiii*. ship in their hands,” to inquire the price, 
<*tc. P. then conununicab^d with 8., who ulti- 
mately became the jiurcliaser, but not through the i 
ag(*ucy of P. : — Held : (1) there was evidence to go ! 
t (> t he jury tiiat the sale >vas effected in cons(‘qu(uice. 
(»f ap]>Us.’ mention or publication within the 
agris'inent ; (2) tlu'y were entithd to their com- I 


mission. — BA'iTLEV v. (’had wick (1878), 39 L. T. 
429; 4 Asp. M. L. C. 59, II. L. ; rcesg. S, (\ 
37 1.. T. 593, O. A. ; rcstih S. t\ 3b b. T. 740. 
D. C. 

1716. Introducing agent not carrying on subse- 
quent negotiations.] — All agent to sell, in order to 
be entitled to recover his cotninissioii, must prove 
that he has been tln^ means of bringing about the 

j relation of buyer & stdler betwcsMi his principal & a 
third party, but lie may earn it bv doing nothing 
: more than merely introducing the Imyer, though 
! the wholt* of the negotiations resulting in tlio sale 
I may have InsMi carried on by anothi'i* agtuit om- 
! ployed by liis principal.— Win no c. VValkuu, 

I Donald Co. (1885), 1 T. L. H. 003, 

1717. — — .] — Where a lious(‘ agent .with the ceiv 
; sent of the vendor, introduces a puniiaser, ho Is 
: entitled U> his c(»mmission, even though the sale bo 
I wholly effected through otht'r agents, it would 

havci neon brought aliout vvitlu»ut» his intorvcuitiou. 
- -Ruinx^x V. lluoiiES (1885), 1 T. b. H. 207. 

171 8. Agent introducing second agent— Agent lie- 
coming purchaser.] — Deft, agretsi witli pitf. lojiay 
him a e.ommLssiou of £5,000 in the event of his 
introducing a purclnustu* of defl-.’s business. Pltf. 
inti*oduce<l (’. as an agent- to find a purchas(*r, 

I deft, agreed to i>ay C. £5,000 if he found a pur- 
! chaser. (\ subsequently piircluised the business 
j himself, deducting the £5,000 commission from the 
I piirchasii-money : -i/cfd : (1) pltf. did not intro- 
duce C. as a purchaser iV:. was not, entitled to £5,000 
I commission ; (2) nothing was doiu* to entitle pltf. 
to quantum nicruiiy as the int roduction of P. did not 
take place in such circumsbiuces that deft, ought 
to pay for it. — Rahnett r. Isaacson (1888), I 
T. b. R. 045. 

Annotation -Apld. Oriinbon v. Davies (DU 1), Dir) L. 'P.DU. 


1716 i. J ntroducino aoeni not carry iug 
on neuotiaiions,] —Where u 

l)rek<*i’. on (lie Instruction of tlic vendor, 
lilt r<)(ln('<‘s a pureliasci, ho is entitled 
to hi- l“<•nllnis^iun even tliou^h tho sale 
I'tTei'ted wholl.v fhnnn^h anotlior 
.itr«'nt -OsLioH r. Mooim (DMD), 8 
li. i\ II. lir».~CAN. 

17l6ii. — .1 -Ah a result of nej^olia- 

tjoris for the sale of c<M't-ain luinl in 
Mar., DM1, the own<*r, agreed to 

,ie<'f«iit 1100,000 in ease fdtfs. found a 
pnn liaser. No sale residteii from tliis 
arriin^eniont, it in the month of Ang. 
following, pltfs. brought a prospective 
puiviia.-.tT named M. to view the pro- 
p<Tty, when deft., on acciiuut of certain 
improvements made in the ijieaiitiiiie, 
raheil tlie price to flO.'i.OOO. M. looked 
over the land, hut left without making 
any olTer. In Jam, DM2, deft, sold to i 
another broker for $1*0,000. It sub- 
b<‘quefitly api)oared that the broker was 
acting for M., the actual purchotser, 
l*cft. denied any knowledge of M. in bis 
tleali ngs with the broker. Pltfs. hu<*d 
for their ooinmlHsion on tho sale of the 
projKTty to M. ; — IleMl : the charges of 
fraud, conspiracy & collusion not having 
iKjeu proved conclusively, pltfs. could 
not recover. — Bhticsso.v v. MAULarr 
(lUlJ), 18 B. C. li. 120.— CAN. 

1716 III. .J — U. agreed with C. i 

(who had influence with the Indians) 1 
that if they, working togt‘tber, could 
bring about a sale to tho lYovineo of 1 
tiierighta of tho Didians in their re-serve, ' 
ho would pay C. $20,000. Negid-iations 
r»rooeoded, O. arranidng meetings wiUi ' 
the Indians, at two of wlilch K. & C. t 
were present, but without results. 
After tlio first meeting, R., who hrnl a 
meeting with the provincial represen- 
tative, was induced by him to make A. 
a party to tho transaction. Three days 
after the second meeting a third & final 
meeting was held with the Indians (an 
adjournment of the other meetings), at 
which R. fc A. were present, but from 
wliich C. was excluded. The Indians 
came to terms at this meeting, & a form 


i of option, which had been previously 
I iirepaml by R. for us<* at the former 
I meetings, w'os signed by the ])arUeH 
I after A.‘s name liad been changed for 
[ R.’s: — Held: R. was Imund to dls- 
< charge his obligation to notwith- 
standing that A.’h irithienee miglit have 
' been most potent in liringing iiboiil 
i sale.-- COLK r. Rkai> (D*H). 2(* It. (\ H. 

I :iU5 ; o//d. 62 (\ R. 17U. - CAN. 

, 1716 iv. -—-.1 - Pltf., an ag('nt for 

[ .sale of dcfis.'laiid at $15,000, negotiated 
j with R., w'bo said he w<mld think al>oiit 
it. Without knowing of this !>., a land 
i agent, obtained an option in writing 
I to purchase for $1.0,000 from one of 
defts. wlio knew lie was a land agent. 
D. then, w'ithout t-aking a eoiiveyanee, 
sold to It. for $1 1,7.00, of wddeh lie jiaid 
defts. $14,250, claiming tliat, afU'r the j 
option, they had promised a rebate ef ! 
6 per cent.:— //«W: (1) D. was mil 

an agtmt but a jmrcluiHer, tic came in 1 
contact with H. not by reason of any- | 
thing iJltf. liad done, & defts. undtT- 
stood I), was purchasing for himself, 
& the rcbatxj was not by way of com- 
mission ; (2) pltf. was not entitled to a 
! coinmisHlon.- -Whitk v. Maynarii Hi 
Stockham (DMO), 15 W. L. R. JH8 ; 
15 B. C. R. :U0.— CAN. 

1716 V. .] — An agent for selling 

a business with oommission only if he 
found a purchaser intrndueed N., a pur- 
chaser, to deft., the owner, but no cifTcr 
was made. Deft, after deciding not to 
sell with tho agent’s approval con- 
8ult<'-d a friend who knew N., through 
whom eventually he sold to N. : — Held ; 
deft, not liable for comiiiisslon.— B ran - 
no.v tj. Hax.va, [19071 2 1. li. 212, 227. 
- IR. 

1716 vl. .1 — Pltf. as defts.’ sales 

agent induced II. to see a machine of 
I defts., giving H. a letter of Introduc- 
' tlon to another sales agent of defts. fc 
telegraphing to that agent. Ther«j 
1 was no evidence that H. prosent-ed 
j tho letter or that the other agent 
received the t<degTaiii. A sole was 


I effected by the- otheu* ageni to II. DHL’s 
I ligeney (‘oiilrael w'Hli defts. provided 

1 that the latter should not Im* lialile for 

nny trespass commit t(‘d by one agent, 
U|>on the rlght-.s of anotiier Sc that the 
agent trt'spassiiig should miike It good 
to the other: iiltf. bad no 

rigid- of ue-tlon aganiht deft-. • i is 
remedy, if any, was aguiUht jd.s fellow - 
ag<'nt. Mahon r. Bkkvkh M (7». (DM1), 
IH W. L. R. 5;j(i ; I Sask. L. R. 205. - 
CAN. 

1718 1. Ayrnf intnnfnriny nerond 
auent Trunmvtom rorrud throuyh hy 
latter ayenf.l I'Hf. made snlrn of sbares 
for d«‘f|. ii-t. 5 rents a sbure. Deft, 
j exiiressed ids dt‘sire to iiicpoase- the 
I sales. Sc pltf. replied that lie could not 
' give- mon* time to the business, but 
I could get tlu^ assistam-e of M. J'itf. 
saw M. Sc arranged tiiat he slioiihl sell 
the sbais's at a e-ommlssion of J cents 
a sfiare. Deft., was lirougiit into caiii- 
tact witli M., & a niimher of shares w'ero 
sold, deft, paying M. .*1 e«‘iitH commission 
dircNd. Ill an action by pltf. for 

2 eeuls commission on each siiare sold 
tliroiigb M. : -Held: deft, knew of the 
relatloiisidp lictween pltf. Sc M., Sc, as 
pltf. liad done his part in iiroeuring M. 
as Huh-agent, he was entitled to the 
2 (M'lita commission claimed. Wilkinnon 

V. Alston, 48 li. T. Q. B. I'.V.t, apld. — 

AitoNOvrrcii v. Loi'icic (1912), 21 

W. L. R. 262; 21 Man. li. R. :i25 ; 2 
W. W. R. :i78 ; 3 D. L. R. 38J.~CAN. 

1718 ii. .1 -Deft., a land 

broker, iH'ing interested in two prorMirtJes, 
mentioned them t-o 1. Sc O., also land 
brokers, promising tla ni a commission 
of 21 IK-T cent. If they effected a sule, 
I. & (J. not iKdng aiilc themselvcH to 
bring alKiut a sale agn;ed with another 
i land broker, H., to share tlic oommission 
1 on Ids finding a pupeiiaser. H. Intro- 
duced as a nroliable purchaser K., wlio 
was acting for a symlleate. The syndi- 
cate not Udiig willing to purchawi Sc 
K. not btdng al»lc iilraself to purchaw?, 
K. informed deft, that if he could gf*t 
an offer lie would submit it to him. 
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Sect, 3 . — AgenVH rights against principal: Sub- 
sect, 1, Ji. (b) ct? (c) 

1719. — - Agent forming company to purchase.] 

— -J'Jtf. wa.s oinployod by deft, to find a purchasfir 
of a busincHs upon commission. Pltf. expectc^d to 
carry out tfic sale tiirough S. & introduced S. to , 
deft" JMtf, Ai S. then introduc(^d deft, to certain 
j»erftons, i>ut, the negotiations fell through- At a j 
later date S. came into communication with F., & j 
ultimaU‘ly tl) rough F. a co. was formed to purchase 
ihe business : — Held : pltf. did not introduce deft. | 
to the actual purchaser ; (2) he had not earned his ! 
commission.— .T jcffiiky v, CiL\WFORD (1891), 7 | 
T. L. It. «1S. C. A. ! 

1720. Agent introducing subsequent purchaser by 

auction.]- Pltf. being irKstnicted to sell n house for 
d<dt., failed. At the? house was sold by auction to S. 
I'rior to the auction S. had bcjen introduced by pltf., 
but h(‘ did not complete. J'ltf . sued for 2i per cent, 
commission. Th<i cty. ct. judge awarded him £5 
by way of quantum meruit. .Tiidgment affirmed. — 
Caplin v. BAiiuEri’ 0 T. 1 j. It. 30. 

1721. Commission payable on purchase by one 
company — Purchase by different company.] — Deft, 
agreed to pay ])ltf . commission on the sale of amine i 
“ through the formation of a co, hy It. A. A: Co.” 
The mine was suhseiiuontly sold through a co. 
formed by C, : -Held: pltf. not entitled to commis- 
si(»n. “HFWiir.r. r. Pulido Minino Co., Ltd. (1890), 
12 T. ii. It. 449. 

(c) When Jlight to Commission arrrurs. 

1722. Completion of entire contract.]— If A. ap- 
point IL his e(»lb‘etor, directing him “to take A: 
reeeiv(‘ to his own us(‘ £100 out of th(' ’first mom^y 
he olleids,” t his is an etd-ireagreenuuit, AlLeanno't 
bring an act ion of debt on it for £75, as for thr(‘e- 


quarters of a year’s salary. — Plymouth (Coun- 
TKss) V. Throgmorton (1088), 3 Mod. Rep. 153 ; 1 
Salk. 05; 87 E. R. 99. 

! Annotatimn : — Consd. Cutter r. Powell (1795), 6 Term Pvcr. 

' :P20. Reid. Mills V, Funnell (1824), 4 Dow. & Rv. K. R 

5fil. 

1723. Del credere agent — Commission due on 
entering into contract.] — Indebitatus assumpsit lie.s 
to recover del credere commissions for guaranteeing 
sums insured ujjon policies, such commissions being 
due upon entering into the contract of guarantee. 
— Garuthers V. Graham (1811), 14 East, 578 ; 
104 E. R. 723. 

ytmiotfih'oM Folld. Solly v. WeisH (1818), 2 Moore, V. 1*. 
120 . 

1724 . Commission accrues on sale.] — 

I Assumpsit in K. B. that B. was indebted to A. in 
a certain sum for certain commission & reward 
due, & of right yiayable from B. to A. for &; in 
respect of A. at B.’s request, having guaranteed 
the payment of divers goods by A. before then sold, 
as B.’s factor to third persons, & that, in considera- 
tion thereof, B. afterwards promised to pay A. th(» 
sum. Verdict for A., Ac judgment thereon. The 
ct. affirmed the judgment on error. — Solly v. 
Wkiss (1818), 8 Taunt. 371 ; 2 Moore, C. P. 420 ; 
129 E. R. 420. 

Annoiitlion : — Reid. I’liyne r. Ives (1S2.'1), 3 Dow. A: Ifv. 
K. D. fMU. 

1725. Commission not payable until contingency 
i determined.]— A broker charters ships at a corn- 
! mission of 2^ per ceni . on their outward freight, k 
i (he like on homeward freight ; if the charterparty 
j makes it contingent what the amount of freight 
shall be, the broker cannot sue for any sum till ll»e 
<5ont4ngencv is determined. — Winter r. IVlAiii 
(1811), 3 Taunt. 531 ; 128 E. R. 210. 


K. (ii(j in furl tiiKl u piin’IiuHcr, tSc iii hiH 
letter transmit D iim: the olTer to <teft.li(‘ 
Htated |,lu* liar^uiii wiw Huhjeet to Iuh 
(h‘Iu« |>ui(l 2i per oenl. e(»ininlhHi<»ti : - 
Held: pllfrt. eoiihl not Hius-eed in their 
( laim for a H<*pm’ate commisHion, Hi nee 
then* wiw a (li.sllncL aet. helween ttn* 
Introduetion of K. the sale wldeti 
wMs tlie real raum causuus of th<‘ iMir- 
clpise, a new t nuiHm't ion altrlhutahle 
to K.’h finding a purehaner not to the 
oriK'inal introduetion, aithou^^h tlial 
was the oiuse nine qu6 nav whleli 
resulted in the sale. IhinhrU v. 

d- JHorkhouHe ('oilier iea. 11910) 
A. ('. Oil. ei1e<L — IMHIK r. WimoN 
(1912), 21 (). W. K. 901 : 3 O. W. N. 

1115 : 3D. L. IL vS2G.-CAN. 

1718 iil. .1 -Pltf. sued deft, 

for enmndHsion on sale of land, alle^^ing 
he had introdue<*d tlie property to 
anotiier broker who in faet bnluKht 
alnnil, the sale, & that deft, had pro- 
mised to pay a cominlsHion to each of 
them : —Held : pltf. ui>on the evidenee 
not entitled to a oomintssion or n'- 
muueratlon nppn a Qvanium meruit 
- Srtn'T r. Mom'hon (1912), 21 
VV. L. IL SOL— CAN. 

1718 Iv. — .) A., employed 

by It. t4i etTeet an exehanfn* of bis land, 
found IL, who wuh willing to iiffimt an 
exehunurt'. hut was unable to make a 
tfotni title. Eventually It waa arrauKred 
iK'tween IL It. that IL should find a 
purehaaer, whleh II. did. tie the sale was 
completed. In an action (or com mission 
by A.: — field: Ids connection with 
(he sale was too n*iiu>tc to entitle him 
either to (mmmisaion or to a quantum 
meruit. — Nofm r. Kki.lv (190S), 28 
N. Z. L. IL 507. -N.Z. 

PART VIII. SECT. 8, SUB-SECT. 1.— 
B. (0). 

t. General rule.] — Where the re- 
muneration of an aircnt Is payable on 
the iKTformanee by him of a dcllnite 
under taking be is entitled to bo paid 


' tliul remuneration as soon oh Itc; has 
substantially done all that lie under- 
took to do, oven if the principal acquires ; 
no iK'neflt from Ids serviees & even if t he j 
traiiHaetlon fallH tlirough. provided it i 
dooH not fall t hrough In consequence of , 
any aet or default of tlio agent. - 
Kim Lait Po.mki> Sinciia i*. PuMF-Nur 
Nauviv Sinuha (1911), 16 C. W. N. 
753. - IND. 

a. Agent to procure subscriptions for 
st(K'k — Commission pauable after call 

-Call not jmid.] — The president of a' 
proj(H'led bank employed A. to pro- 
eiir*‘ subscriptions of stoek for a com- i 
mission payable after the first call : 

; a post Scriptum to the agreement i»ro- 
I vlded that- t his commission should bt‘ ' 
i payable after the first payment. A eall 
was made, but very few paid it:—' 

! field : A. entitled to commission as ; 
i soon as a eall had been made. — HimKirr ; 
iS: Dautiif. (1879), 2 L. N. 227, Q. IL i 
1 1879.— CAN. ; 

b. Insurance agent — Commission ’ 

' not due until claims settled.] — Rawlings ; 

r. ChTIZKNS* INSUIIANCE & INVESTMENT 

1 Co. (187G), 8 a. L. 398. Q. B. 1870.— 

CAN. 

I 0 . Sale of land — Commission pay- I 
! able when buyer secured.] — A real estate j 
broker to whom a xFroprietor confides ■ 

I ids property to sell has but tlic obllga- 
; tion to secure a buyer at the price 
i demanded. From that moment he has 
I the right to receive ids commission 
j wltluuit being obliged to wait for tlie 
passing of the dtM»ds or the payment of 
an iiistaluiont of the purchase price. — 

' <liiioiTARi» r, Beaudoin (1914), Q. IL 
, 46 S. C. 57. -CAN. 

i d. Commission payable out of 

, first instalment — Sale for stock of com- 
jmny to be formed.] — Deft. apix)inted 
: pitf. his solo & exclusive agent to sell 
, certain lands under an agreement which 
; provided tliat deft, should pay to pltf. ; 
j as commission 10 per cent, of tlie 
gross selling price of **all 1 luds wldch 


are sold ’* during the continuance of the 
agrt‘ement, whether sold by pltf. or 
deft, or by any' other person & tluii 
sucli payment should be due & payable 
& should be made “out of the first 
inHtalmeiit of the purcliaso price when 
& as received “ by deft. Pltf. sold 
portions of the land & claimed eomini*^* 
sion on a sale made by deft, of the re- 
mainder of the lauds to a co. : — Held : 
a mere executory contract would come 
within the agreement because the com- 
mission was declared to be payable out 
of the first instalment of the purchase 
price. 

Where the wdiolo properly was sold 
en bloc to a piircha.sing co., in whic'h 
deft, acqutnid about four-fifths of the 
stock :—//pW : (1) Pltf. could not 

succeed uyion his claim for commission, 
iR'cause commission was pay’able “ out 
of tlie first instalment of tlie purchase 
price when & as received by deft,, A: 
when the ai'tion was iiegun no share-; 
had been allotted to deft., it he had not 
yet received the sum of £15,000 in cash 
which he ultimately did iweive liefore 
the trial. </ii. : whether such sale wa^ 
a “ sale “ within the phrase “ all lands 
which are sold, ** (Cargill v. Bower 0 878), 
10 Ch. D. 508 ; Hurchellx. Oourie <lt* Block • 
house Collieries. [19101 A. C. 614, cittd. 
(2) Pltf. was not entitled to a declaratory 
judgment liccauso ho had not asked for 
that relief In his statement of claim. - 
Kknnerlet r . ITextall (1913), 23 
W. L. R. 20.5; 5 Atla. L. H. 192; 

9 D. L. R. 600; affd, S. C. of Canada, 
Nov. 2, 1915 (not reported). — CAN. 

e. Cow mission payable vhen 

land resifld — Resale by principal direct.] 
—Pltf. w'as to receive commission on 
the purchase price, for his serviccp in 
purchasing land for deft. : — field : 
couimission not pay'uble until deft, 
resold the laud, & deft, having resold 
the land without the aid of pltf.. pltf.’.** 
right to the commission was complete. — 
Manthestfr r. Brown (1913 25 

W. L. R. 157.— CAN. 
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1726. Amount ascertainable.] — Pltf., a sur- 

veyor, was retained by deft, to negotiate with the 
Coinmrs. of Woods & Forests for the sale to them 
of certain premises of deft., for which he was to 
receive a commission of £2 per cent. “ on the sum 
which might be obtained, either by private treaty, 
arbitration, or trial by jury.** The value of the 
property was assessed at £4,000 ; but there being 
an annuity charged upon the premises, which the 
Coinmrs. required deft, to buy off (of wliich annuity 
pltf. had had no notice), the money was placed in 
tlie liands of the Accountant-General, to await the 
adjastment of the difference : — Held : pltf. was not 
entitled to his commission until the sum was ascei^ 
tained & received by deft. — Bull v. Price (1831), 
7 Bing. 237 ; 5 Moo. & P. 2 ; 9 L. J. O. S. 0. P. 78 ; 
131 K.B.91. 

1727. Sale of advowson — Special stipulation as to 
date of payment.] — A., a clerical agent, was 
employed to sell an advowson for B., upon the 
terms contained in a circular in which it was 
stipulated that the commission should become 
payable upon the adjustment of terms between 
tlie contracting parties in every instance in which 
any information had been arrived at, op any par- 
ticulars had been given by, or any communication 
had been made from A.’s office, how & by whom 
the negotiation might have been conducted, & 
tlie business might have been subsequently taken 
off tlie books, or the negotiation mi^it have been 
concluded in consequence of communications pre- 
viously made from other agencies, or on informa- 
l ion otherwise derived, or the principals might have 
made themselves liable to pay commission to other 
agents ; &; that no accommodation that might be 
afforded as to time of payment or advance should 
retard the pajunent of commission. A contract of 
.sale having been arranged through A.’s agency, & 
duly executed, & a depo.sit paid on Oct. 14, 1*802, 
the residue of the purchase-money being payable on 
Dec. 31 : — Held: A. was entitled to his commission 
at all events on Dec. 31 , although the full purchase- 
money had not, for some unexplained reason, then 
been paid.— Lara r. Hill (1803), 15 C. B. N. S.45 ; 
143 E. R. 090. 

1728. Custom In building trade.] — Pltf., an estate 
agent, was employed by deft, to sell a piece of laud 
for building purposes. Pltf. introduced W. as a 
purchaser. W. commenced to build but never 
finished the houses contemplated. Pltf. claimed 
commission, alleging it was payable as soon as the 
agreennmt was sigmid. Deft . relied upon a usage 
that in the case of building agreements commission 
was payable not when the agreement was signed 
but when the houses had been built & leases had 
been granted : — Held : (1) the usage was proved ; 
(2) pltf. was not entitled to commission. — Kirk v. 
F.vass (1889), 0 T. L. R. 9. 

t'. Ori^inallu conlemplaled Tramaciion completed 
and followed by a subsequent Transaction 
behoeen same Parties, 

(a) Subsequent TransaeAion completed by Principal 
himself, 

1729. Similar transaction — Further loan.]— Deft, 
being in want of additional capital in his business. 


i on June 10, 1873, wrote to pltfs. (accountants in 
London with whom ho had been in correspondence 
j on the subject) as follows: “The premises of the 
i B. works in this town are my property solely, but 
I the business of it is carried on by myself & my 
! partner. In case of your introducing a purchaser 
of all the premises or part of them of whom I shall 
approve, or in case of your introducing capital 
wliich I should accept, I could pay you a commis- 
sion of 5 per cent, on the amount in either case, 
provided no one else Is entitled to a commission in 
respect of the same introduction.” Pltfs. suc- 
ceeded in introducing W. to deft., who advanced 
him by way of loan a sum of £10,000, upon which 
pltfs. received the agreed commission. Some 
months afterwards deft. & W. entered into an 
agreement for a partnership, on which occasion W. 
made a further advance of £4,000 by way of capital 
to the concern. Pltfs. claimed commission upon 
j this further advance ; &, in an action brought to 
j enforce their claim, admitted the advance of the 
; £4,000 was not contemplated at the time of the 
advance of the £10,000, but that the £4,000 was 
' advanced solely in consequence of t-he negotiation 
' for the partnership between dtfft. & W. : — Held: 
pltfs. not entitled tiO commission on this second 
advance. — Tribe v, Taylor (1870), 1 C. P. D. 505. 

Annotaliona : — Expld. Slecre r. Smil h (1 8Sr»)i 2 T. L. 11. IJH . 

Reid. Millar r. Toiilmin (1885), 2 T. L. IL 127 ; Burchell 

r. Gowric & BlookhouHc CollierlrH, 11910J A. C. fill, l\ C\ 

1730. Purchase o£ further ships.] — A ship- 

broker introdiic(‘d a purchase'!- to a shipbuilder who 
purchased a ship, & the broker received a commis- 
sion. Purchaser afterwards jiurchased oilier shi])s. 
The broker claimed commission on tlic s(‘cond sale 
also. It was a question of fact whether Ihe broker 
was employed in the second sale ; lie alleged a 
usage by which ho was entitled to commission 
whether he was employ<‘d or not: — Held: (1) 
there was no evidence to go to a jury that the 
broker was employed; (2) the usage was not 
proved . — He lIUMPiiRYs Pjoarson, Px p, 
CHATTERIS (1874), 22 VV. R. 289, C. A. 

1731. — .] — Pltf., a shipbrokcr, was em- 

ployed by defts., shipbuilders, to introduce busi- 
ness to them ; he succeeded in finding a purchaser 
f or two ships ^ received commission. A few months 
later defts. sold a third ship to ihe some purchaser 
without pltf.’s intervention. By the usage of the 
trad(5 shipbrokers were cnt»itl(*d to commission on 
future sales resulting from the introduction, if 
effected within a reasonable time : — Held : (1) the 
jury wcr(j justified in finding that pltf.& deft, con- 
templated that the introduction would produce 
business in more than one ship ; (2) pltf. was 

entitled to commission on the sale of the third 
ship. — ^WniTR V, Baxter & Co. (1884), Times, 
July 2 ; revsg. S. C, 1 Cab. & El. 199. 

1732. Sale of further lots.] — Plffs. were 

employed by deft, to sell an estate for him upon ihe 
terms that they should be paid commission on the 
amount of such sale. The estate was divided into 
lots, some of which were purchased by A., & upon 
completion of that purchase pltfs. received tlieir 
commission. Deft, withdrew nis authority t/O sell 
from i)ltfs,, & A. subsequently purchased the 


PART VIII. SECT. 3, SUB-SECT. I.— 
C. (a). 

1729 i. Similar transaction — Exercise 
of option under original contract — Itighi 
to commission on fature sales.] — Delta., 
wlsUiujf to introduce a certain ore 
in 1 corresponded !vith pltf., throui?h 
whose intervention a contract was 
with B. & CJo. for the sale of 
15,000 tone with an option to order 
30,000 tons within five years. 
Defts. afrreed 1^ pay pltf. 15 cents 
<coin mission on the sale. Sc commission 
on sales during five years. The option 


was exercised Sc pltf. claimed comiiiis* 
slon thereon : — Held : he could not 
recover, as the agroement to give com- 
mission on sales during the five years 
referred to future sales & not to any 
amount ordered under the contract in 
question. — Taylor v. Cobouro, Pkter- 
BOROUQH Sc Marmora Ry. & Mining 
Co. (1874), 24 C. P. 200.-~€AN. 

1729 ii. Kenewal of conlracl on 

same terms,] — M. (^o. undertook In the 
event of B. & T. securing them a con- 
tract for asphalte works in J. in Rou- 
mauia to pay them a 5 per cent, com- 


• mission on the contract price as pt^y- 
1 ments were m€ulo to tljeni. B. & T. 

' secured a contract with the communo 
of J. for five years, terminating Oct. 1, 
1878. The commune of J. &: the M. t'o. 
subsequently concluded a fresli contract 
on same terms witliout B. & T.'s lnt<T- 
vontion i—llcld : B. & T. were entitled 
to commisMlon on the new contrmit. 

: which was simply a continuation of the 
old contract.— Bainks 6c Tait v. Com- 
PAGNIK Gf'.NfCRAl.K DFH MiNKS D'AH- 
PRALTK (1879), 7 R. ((t. Of 132.— 

, SCOT. 
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rernairidor from by private contract : — Held : 

the jury wore cntitKidtoiind that the ultimate sale 
was not due to any intniduction of pltfs., & they 
could not recover their commission. — I jUMLEY v, 
Nicholson (18«(5), 34 W. R. 71fi; 2 T. L. R. 711. 

AnnoUtiUni : — Expld. Slcf-rc v. Hwith (188.^)), 2 T. L. R. 131. 

1733. Further theatrical engagements — 

Whether re-engagements or new engagements.]— 

I'ltf., a iriusic-hall artist, agre(?d with D., a music- 
hall agent, who had pivjcured him an engagement 
at a music-hall for the seasons 1894, 1895, to pay 
him comiriission on all re-engagements at tlie same 
music-hall. In 1895, pltf., without the assistance 
of 1)., entered into an engagemtint to perform at 
the saiiK! music-hall in 189(i. In an action by pltf. 
against D.’s receivers for an injunction to restrain 
them from serving notices on managers to pay 
them a portion of pltf. *8 salary in respect of the 
engagements procured by himself, defts. counter- 
ciaifned for commission on such engagements: 
Semble : it was a (piestion for the jury whether 
the engagement of 189(1 were a fresh engagement, 
or a r(»-engagomont, within the contract. — Robey 
V. Aunold (1898), 14 T. L. R. 220, O. A. 

1734 . .] — Deft, agreed to pay 1)., 

a music-liall age.nt, commission on all engage- 
rivmts obtained through him & on all w^-ongage- 
lueufs with the same halls. J). carried through 
contracts for doft.’s af)pearanco at three halls. 
While the contracts were still existing, deft., 
wilhtmt an agtmt, entered into agr<Mjments to 
appear subse(iuontly at- th(^ three halls. Pltfs., 
D.*s r(‘C<uvors, contend<nl that these were re- 
engagements A. claimi'd commission: — Held: 
(1) deft, having without D.’s in.strumentalit y 
contracted to appear at tlie wime tlirc^e halls, but- 
the salary A other terms l)eing difT(‘rent, it w«is 
imfiossibie as a matt(u* (»f law to sfiy that they 
wore re-engag(*ments as distinguislnsl from fresli 
engag^mient-s ; (2) where tlu*re were fresh tonus it 
could not be laid down that the case in question 
was a re-on gagernent, A the proper thing to do 
was to giv'O the jury instances of re-engagements 
A of fresh engagememts, A ask them under which 
category they plaiH^d the case; (3) in view of the 
differeiKSis in tlio terms of the agreeiiKmts the 
case represent «nl a fresh tuigagt.'iiumt A not a 
re-<mgag<‘ment. -Arnolt) v, Strvfton (1898), 14 
T. 1.. R. 537, C. A. 

1736. Proprietorship of music-hall 

changed.] —Deft, having sceured an engagement 
at the O. Music-hall, agreed in 1891 to j)ay pltf. a 
commis^ion thert»on A on all future ongagemonts 
at that hall. Tlio mu^ic-hall chang<Hl hands, was 
pulled <lown A rebuilt. Deft. ent<TOd into 
engagt*mont s after the rebuilding of the music- 
hall, A pltf. claimed commission thereon. The 
cty. ct. judge having lield that the new building 
was !iot the establishment referred to in the 
ngret‘ment of 1891, A givtm judgments for deft.; — 
Held: (1) under the ordinary rule the agent must 
show that the engag^^ment* originally obtained 
was obtained through his introduction, A that I 

1737 I. TraiimA'tuni not sirniJar- - 
Chartrrpariif differing /r<>m original 
OHC.l — By chiwtcrparty iioKotiati'd by 
tx arm of HhinbrokerH, it was Htipulatcd 
that a vcH«ol Hliould la' hired for six 
montliB at £330 per month, %>ith options 
to the chart crers (1 ) to cancel the charter 
on the expiration of the first moutli, 

A (21 to continue it for a further |H*riod 
of fiix months, & that commisHion of 
two-thirdB of 5 per cent, on the csti- 
niated amount- of freight should he 
payalde to the shipbrokers. Al>out 
hlx weeks bc'fori' the expiration of the 


subsequent engagements were so connected with 
the original engagement that they flowed from it; 
(2) the parties in this case by making an express 
agreement had intended to st‘ttlo any question as 
to bow far subsequent engagements were the 
result of the original introduction, by stipulating 
that all future engagements at the O. Music- 
hall should b<» treated as referable to the 
first engagement; (3) the new music-hall was 
identifiable with the old music-hall, notwith- 
standing the change of [)ropriet/Orship A altera- 
tion in its outward form; (4) deft, was liable. — 
Auckland A Brunetti i\ Collins (1898), 14 
T. L. R. 348. 

1736. Firm of agents dissolved.] — Deft . , 

in Aug., 1911, gave a commission note to S. A R., 
who were in partnership as theatrical agents, 
authorising them to act as her agents A business 
managers for 5 years with the option of a further 
6 years, A agreeing to pay a commission of 10 per 
cent, on all salaried work undertaken by her. 
S. A R. dissolved partnership in .July, 1912 : — 
Held : the commission note did not entitle them 
to claim commission in respect of engagements on 
salaries obtained by deft, after the* dissolution of 
their partnership. — S ales v. Crispi (1913), 29 T. 1j. 
Jt. 491. 

1737. Transaction not similar — Assignment of 
lease following sale.] — Deft., being possessed of a 
leasehold house, A also of certain building land 
likewise held on lease, the former of whicli was 
subject to an annual rent of 75 guineas, A the latter 
to a rent of £50, A also to a covenant to lay out a 
certain sum in huilding, employed pltf.. an estate 
agonl-, to dispose of the whole for him, upon the 
terms of commission mentioned in a jirinted i)aper, 

! as follows ; “ For the sal(‘ of ])roperty by j>rivale 
j contract — On the first £100, £5 i»er c<‘nt. (A in no 
I case less than £5); from £100 to £5,000, 2^ l)er 
I cent.; froin £5,000 to £1 (),()()(), 1 4 per cent. ; on the 
' sum exceeding £10,000, 1 per cent. For letting, or 
disfKisal of the leases of, (‘states or liouses — l-n- 
f urriished, £5 p(*r cent, on one year's rent, A £5 'per 
c<*ni. on tlie preiriiumor sum obtained for fixtures, 
furnitur(‘, etc. ; on lease, £5 per cent, on the first 
yi^ar’s rent, A 2 i per cent, on the second year’s rent , 
A £5 per cent, on jnemiuni or sum obtained for 
llxt-ures, etc. — Furnished, £5 per cent, on the en- 
tire rental (not exceeding 12 months), but in no 
case (wheth(*r furnished or unfurnished) less 
than one guinea. — On hitting building-land — one 
yciar’s standing ground-rent. For large estates, 
one-half year’s ground-rent.” IMtf. having dis- 
posed of the premises to one M. for£l ,300. the two 
tiases were assigned to INI. subject to the covenants 
for payment of the rents, etc.: — Held : pltf. was 
(Pnly entitled to a commission on the £1,300 under 
the first branch of the printed scale, viz., 5 per cent, 
on the first £100, A 2| percent. upon theremainder, 
A not to a further commission on the amount of the 
vearlv rent, under the second branch of the scale. — 
Bions r. Gordon (1800), 8 C. B. N. S. 038 ; 141 
K. R. 1310. 

1738. Private sale following auction.] — An 

agreement contained a clause, “ B. doth instruct 
A. to proceed to a sale by public auction or other- 


first six mouths the charterers Intiiiuited there was no option tt) cancel at the 
t4* the ownera direct that they would end of the first month ; & (3) that 

n(»t eontinue the vessel at same rate of ; there was no brokerairi' clause ; — Hfld : 
hlrt*. it ultimately after nef?otiutiuns (1) the second charterparty was not a 
Itetween the charterers & the owners, rtmewal or continuation of the first, 
j aetimr witlioiit the intervention of the hut was a separate & indei>endent 
1 shlphrokcrs, a new chHrteri>arty was : contract, & was not a contract which was 
I executed. This charterparty was sub- ' within the contemplation of the parties 
I sUiiit tally the same as the first, with the | when the first contract was entered 
exceptions (1) that the rate of hire for : Into ; & (2) the shtpbrokers were not 
the first six months was £220 per month : entitled to churjje any commission In 
with an option to the chart erers of , resp€*ct of It. — Dawson Brotukrs c. 
! eontimilmr the charter for another six Fishf.r A Sons (1900\ 37 Sc. L. H. 878. — 
'mouths at £223 |)er month; (2) that SCOT. 
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wise of ” an estate, “ & if the same shall be sold B. 
shall pay to A., 2i per cent, on the amount of such 
sale, such commission to cover all expenses of 
every description. In case the said estate shall not 
be sold, B. shall pay to A. jB25 as a compensation 
for his trouble & expense.” A. advertised the 
estate for sale by auction & put it up for sale, but 
it was not sold then. B. wrote to A. to withdraw 
tlie sale of the estate for the present, as he had 
arranged a loan on it, being at the tune himself in 
treaty with 0. for the sale of it, who shortly after- 
wards bought it. C. found out about its being for 
sale through seeing the advertisements, & he 
attended the auction & learnt from A. that it was 
not sold : — Held : A. was entitled to his commis- 
sion on the purchase-money as the relation between 
buver A seller had been brought about through 
him. — G reen t\ Bartlett (18(53), 14 0. B. N. S. 
()81 ; 2 New Rep. 279 ; 32 G. .T. C. P. 261 ; 8 L. T. 
503; 10 Jur. N. S. 78 ; 11 W. R. 834. 

Annotations : — Consd. Curtis r. Nixon (1871), 24 h. T. 700. 
Folld. Steero v. 8mith (1885), 2 T. L. R. i:il. Apld. 
Ootzmann v. Emiiiott (1887), 4 T. L. R. 10 ; Barnett 
r. Inaucson (1888), 4 T. L. R. 595 ; lUirohcll v. Cowrie & 
Blockhouse CulliericH, [191U1 A. C. 014, P. C. Refd. 
Inchbald v. Western Ncilt?herry Coffee, Tea & Cinchona 
(1864), 13 W. R. 95 ; Orcon r. Lucas (1875), 31 L. T. 

731. 

1739. Sale following letting.] — In order to 

found a legal claim for coimnission on a sale, there 
must not only be a causal, but also a contractual 
relation between the introduction of the purchaser 
iV: the ultimate transaction of sale. 

Deft, in 1880, being Umant for lift* of a settled 
estalt*, applied to pltf. to let it, Ac received from 
him a scale of charges for both stilling <fc letting 
(‘states, wliich contained a note that when pro- 
perty was let to a tenant who afterwards became 
tlic purchaser, the commission on selling would be 
charged, less the amount of commission paid for 
h‘tting. Deft, put thtj paper into his pocket with- 
out rf*ading it. A tenant was found by pltf. who 
took the property on lease. In 1884 deft., who had 
acquired i)ower to sell the estate under Settled Land 
Act, 1882 (c. 38), .sold the estate to the tenant with- 
out the intervention of pltf. In an action by pltf. 
for commission as on a sale less the previous com- 
mission paid; — Held: (1) pltf. was simply em- 
ployed to let ; (2) he was not entitled to commis- 
.^-ion on the subsequent sale. — T oitlmin v. Millar 
( 18S7), 12 App. Gas. 746; ,57 L. J. B. 301; 58 
L. T. 96 ; 3 T. L. R. 836, II. L. 1 

Annotations Apld. NiKhtiuKalc v. Pursotuj (1914), 110 
L. T. 806. Befd. Giddy & Giddy v, Kukm'H (1904), 48 
Sol. Jo. 415, C. A. ; Biirchcll v. Gowrio & BlockhoubC 
ColUrricB, [1910] A. C. 014, P. C. Mentd. Burnett r. 
IbJwic.son (1888), 4 T. L. R. 595 ; Allcook r. Bull, [1891 1 1 
p. B. 444, C. A. ; Skeate v. Slaters (1914), 110 L. T. 604, 

C. A. 

1740. .] — Pltf.s. set up an oral contract , 

that in respect of the letting of a propt*rty they 
should receive 5 per cent, commission on the rent, 

Ac in case of a sale, 5 per cent, on the first £1,000, 
2J ]»er cent, up to £5,000, Ac IJ per cent, on the 
residue. Pltfs. introduced C. to defts. Ac tried to 
bring about a purchase. 0., instead, took a 7 
years’ lease on wnich defts. paid the commission, & I 
after being 16 months in possession he bought the j 
property from defts. : — Held : there was no | 

evidence to leave to a jury that pltfs. procured the i 
sale, so aa to be entitled to commission on it. 

The right to commission does not arise out of the 
mere fact that the agents have introduced a tenant 
or a purchaser. It is not sufficient to show that 
the introduction was a causa sine qud non. It is 
necessary to show that the introduction was an 
efficient cause in bringing about the letting or the 
i^ale. Pltfs. have failed to establish what is a 
condition precedent to their right to commission, — 
viz., that they brought about the sale (Collins, 


M.R.).— MnjLAR, Son & Co. v. Radford (1903), 
19 T. L. R. 575, C. A. 


Antwtations Nightingale v. Parsons, [1914] 2 K. B. 

621, U. A. Reid. Burchell v. Gowrie & Blockhouse 
Oollierios, [1910J A. C. 614, P. C. 


1741 . .] — In 1908 pltf., a house agent, 

was employ'ed by deft, to find a tenant for a house 
at a rent of £120 a year, or a purchaser for £2,500. 
Pltf. found a tenant who took the house for a term 
of 3 years with the option of continuing the tenancy 
for 5 or 7 years at the rent of £110 a year, Ac he was 
paid commission on the letting. At the end of the 
3 years the tenant, as a condition of his continuing 
the tenancy for a further term, required deft, to 
build an addition to the hous(\ Deft, refused to 
do so, Ac thereupon the question of purchasing the 
house arose, Ac deft, agreed to sell it to the tenant’s 
wife for £1,900. l*lif. after the original letting 
had nothing to do with the negotiations which led 
up to the sale. Pltf. sued deft, in the c(y. ct. to 
recovtir commission on the sale. The judge found 
that, though pltf. introduced the i)roi»erty to the 
ttmant Ac his wife, tliat introduction was not the 
effective cause of the subsetiuent sale, Ac he gave 
judgment for deft. : — Ifdd : the cty. ct. judge had 
applied the i)i*opor test, Ac had found against pltf.’s 
claim upon evidence which entitled him so to find, 
Ac his decision must bt* aninnetl. — Ni(jhtin(JALE v. 
Parsons, [1914 J 2 K. B. 621 ; 83 L. J. K. B. 712 ; 
110 L. T. 806, C. A. 


(h) Subsequent Transtwiion cowjdvicd by another 
Agent, 

1742. Transaction similar— Charter of further 
ships.] — L., a shipbroker, informed S. Ac Co., sliip- 
brokers, of two steamshii>s belonging tt) the (J. (\)., 
as available for the purposes of a ftm'ign (iovt. S. 
Ac (’o. communicated this information to ]\, tlie 
authoriH<*d agent of the foreign (»ovt., it P. in the 
lirst instance chartered oik*, of the ships lor his 
Govt, for 6 months. This charter was continued 
for another 6 months without, cominunication with 
L., at the exjiiration of which time a renewed 
charitirpart-y was entered into for another 6 months, 
H. it (k>. receiving their commission on thest* trans- 
actions, the original cbart<n‘t)arty trontaining no 
provision as to renewal. 1*. subsetjuent ly, Ac with- 
out communication with L., chartert‘d tlie other 
ship also on behalf of his (iovt., S. Ac (’o. receiving 
tbeircommission, Ac they ])aid to 1.. his commission, 
according to agreement lietwecm them on the char- 
ter of the first ship for the lirst 6 nionths. In an 
at;t4oii by the assignees of L. against H. A: t’o. for 
broker’s commission on the charier of both th(*so 
ships, L. gave evidence, writUm A^ verbal, of an 
agi'eement between himself Ac S. Ac Go., undt^r which 
he claimed to be entitled to half of the commission 
to be received by 8. Ac Go. on the charter of both 
ships, Ac tendered evidence of a custom ^ “ 

brokers by which he as “ introducing broker 
would be entitled to share coinmissioii on a renewal 
of the charter without any sfiecial agreement to 
that effect ; — Held : (1 ) there was evidence ftjr the 
jury that the agreement made respecting the first 
ship applied to the other also, Ac the question* 
whether it did so apply ought to have been left to 
the jurv ; (2) the evidence as to the alleged custom 
was admissible. — Aix.\n v, Sundius 
(1862), 1 n. Ac G. 123 ; 31 L. J. Kx. 307 ; 6 L. 1. 
359 ; 10 W. R. 648 ; 1 .Afar. L. C. 222. 

1748 , Further lease.]— Pltf., a house agent, 

found a tenant for deft. ’s furnished house, his terms 
being “ Upon letting furnished houstis on the rent 
for any period, £5 per cent.” Deft, wrote to pRL 
that he liad agreed with the tenant, ” From July 1, 
1869, to Apr. 1, 1870, 300 guineas ; or 35() guineas 
if taken on to Alay 1 ” ; the tenant “ to have the 
option of taking the house on from Apr. 1 for 
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1, r. (6) i^p.] j 

another year for 470 guineas.’* In the agreement | 
after\\'ardK drawn up by pltf. there was no mention ; 
of the option to take on for another year at all. j 
lief ore the end of the 0 months’ tonancy deft. Sc the 
tenant, fli rough the intervention of another house 
agent, A: without any eommunioation with pltf., 
agreed for another year’s occupation from Apr. 1 
for 450 guineas. Ttie custom of the trade was 
j>roved to \ui that a house agent received commis- 
sion uf»on the rent of a furnished house from year 
to year so long as the tenant to whom he let occu- 
pied the house. Pltf. was i»aid commission upon 
the rent of the following year : — Held : (1) a house 
agent can claim commission only on rent obtained 
as a proximate consequence of his act ; (2) this is 
to be* generally ascertained from the agreement he 
has himself prepared ; (3) an option to take on a 
liousc is not exercised if the tenancy be continued 
upon an ngreemtmt for a different rent obtained 
through Ihe intervention of another house agent ; 
(4) a trade custom to pay commission in such cir- 
cumstances was irrational & bad ; (5) pltf. was 
rightly nonsuited. — CpuTis r. Nixon (1871), 24 
L. T. 70d. 

1744. Further orders.] — Vltf. was employed 

obtain orders for defts.’ goods on the t(*rms of 
receiving commission on all fiiture business bc‘- 
tween d<*ftH. Sc the customers introduc(jd. In 1877 
pltf. obtained two orders from II., but IJ. gave no 
further orders to defts. till Nov., 1881. The later 
orders W(?re giv(;n on Uui introduciion of. Sc for the 
purpose of assisting, 11. ’s nephew. Pltf. claimed 
cornmissioti on theses ord(*rs //c/d ; (1) commis- 
sion was only payable on futur<! business whicli was 


the result of the introduction by pltf. ; (2) the 
business with H., which was the result of the inti*o- 
duction by pltf., ceased in 1877 ; (3) pltf. was not 
entitled to conmiiasion on the later orders, which 
were not the result of pltf.’s prior introduction. — 
Boyd v. Tovil Paper Co., Ltd. (1888), 4 T. L. R. 
332, C. A. 

I 1745. Transaction not similar — Sale following let- 

ting. ]~l*ltfs., who were instructed by deft, to sell 
1 or let a house, introduced T., who became tenant, 
& received commission on T.’s introduction. T. 
purchased the house thi*ough another firm of 
agents. T. had had some dispute with pltfs. & had 
refused to negotiate for the purchase of the house 
through them, but the price which he paid was the 
price at which pltfs. had been instructed to sell the 
house. Pltfs. claimed commission on the sale : — 
Held : T>ltfs* not entitled, as the sale had not been 
brought about by their introduction, but was the 
result of independent action on the part of T. — 
Gillow Sc Co. v, Aberdare (Lord) (1892), 9 
T. L. 11. 12, C. A. 

1 7>. Where Transact ion completed differs from that 
I contemplated. 

; 1746. Agent to procure loan on special terms — 

j Loan procured on different terms.] — If B. is em- 

I ployed to procure money for A. upon ceitairi 
I terms. Sc does not procure it upon those terms, 

I but upon other Sc different terms, then A. will not 
I be liable to him for commission, Nor can B., in 
such case, claim to recover a reasonable reinunera- 
I tion for trouble Sc labour, for he has not done what 
I he was employed to do.— Mason v. Clifton (Bart.) 
; (1803), 3 P. Sc ¥. 899. 


PART Vlll. SECT. 3. SUB-SECT. 1. D. 

f. Ag ni to SfJt 'third norty taking 
Jrnse with ofdiiot to /;•///. | - 
f>loyc(l rltf, tM hcU IdH htutloii pn»’ 
IMirty lt> S,, on mljoinlnir ownor, for 
Uo tin »uTr. J’ltf. for (Iflot'n nmiifliH 
ciuiravtnm'd so <o do, l»iii S. ri'fUHt'd to 
olTfr inoiv tluui lu«. an H<*n* ; pltf. 
continued to ondeavour to induiM' ,S. t<» 
purt'Iui.s(‘ ; <Uf(. th<‘n told pltf. he liiid 
tlooidfd to M’ll tlio proptTly ns a piinv 
■oonropij. S. Hubso(|iu'ntty boinrld doft.'n 
stock ^ ajrcood to louHo tin* land with 
4111 opt, ion id purcluiHi* at Hit its. an acre, 
at which price he afterwards hoiip:Ut : 
" 7/f/rf ; i>ltf. entitled to eoniniission. — 
Rya.n i\ PniiroN (lUll), 12 C. L. H. 
I97.» AUS. 

f. - — — .1 — Deft, with know’- 

Jed^re of (he f«et that pltf. was a land 
utrent placed Ids house & lot in pltf.’s 
Imnds. Pltf. introduced iM. as n pro- 
optvdve pureUaser & after sonie dis* 
<-UHsioii AI. took a lease of the house 
with an option to pim'lmse within a 
year. M. <'h‘eted to purchase within 
the year A’ pltf. hroiiffht an action for 
<5om mission /fr/d ; the eoiitraetuul 
ndatlon hetwi*!*!! vendor & piiri'haser 
dirtrtly n>nlted from pltf.’s efforts & 
lie wRM entitled to Ids eomiid.*4Sion. 
7'oulmin \. Millar 11H8S). 5S L. T. 90, 
apld, ; Jtimmer v. Knoudes (1874), 30 
L. T. 490 : tJrrrn v. Uartlett (18031, 14 
* Hayleu v. ChadiHck 
<1879), 39 L. T. 429 ; Manwll v. 
Vlements (1874). L. H. 9 C. P. 139; 
iri7A*itwo» V. Alfton (1879). 48 I,. .1. 
Q. B. 733, cited.— M oilson r. BcnNHipK 
(190(»), 31 U. 11. 4 38 ; 20 C. L. T. 109.— 
4: AN. 

h. . 1 — When' an apront is 

employed f(i sell land, hl« remunera- 
tion helmr a commission on the amount 
of purchase -inoney, ho does not earn 
oommlssioii hy iutroducinff a person 
who does not riecome a purchaser, hut 
lakes a lease with a purchasing option. — 


Tittciikx r. STUim.s (1888), 0 L. U. 322. 

, --N.Z. 

k. 7'hird party becoming monthly 

ienantA — In an action to recover 
eoinmlhsion. It apiH*ared that pltf., 
an estate agent, introduced a pur- 
chaser w'ho agreed to the lernih upon 
wideh the agent was uutliorised to 
oITi'F the property. The purcliaser 
entered into possession under a verhal 
(’ontraet, paid a deposit of i:r>0, Imt 
refused to sign a contract, & the sale 
fell through on grounds wideh did not 
(dearly appear. The (h’poeit w'as re- 
turned 8: the purchaser remained in 
possession ns a inontldy tc'naut - 
Held: there was anllleieiit evidence to 
justify the ct. in finding for pltf. — 
V.At^dHAN r. Fohtku & Sun, Ltp. 
(1917), 17 N. S. W. St. 11. 281 ; 34 
N. S. W. \V. N. 103.— AUS. 

l. J^oenring cjrchnngc of land.] 

— Pltfs., real (’state agents, listed deft.’s 
proiHTty for sale, S: introduced to 
him a probable purchaser, who after - 
w'ards arranged an exchange of some of 
his lots for deft.’s pro]K'rty : — Held : 

. pitf.s. entitled to one-half the commis- 
’ Sion they would have earn(*d if tliey 
I had ellerted a sale of tlie property. — 
I Thurdaiwun r . JoNfaii, Thohparmon r. 

I Hoelk (1907) 7 W. L. K. 106; 17 
Mail. L. IX. 293.— CAN. 

, ni, (fave in- 

I St met ions to pltf. in these words: 

I “ You are hereby authorised to sell iny 
I property as doserilied l»elow, & should 
i a sale be effected by you or through 
; your instrumentality I agree to pay you 
; a commission of 2^ i»cr cent, on £1,000 
1 & 11 on the balance of the purchase 
! money.” The instruct Ions ended, 
I *’ Exchange price to Ik* arranged.” At 
1 a later date the price was thus stated, 
} ** lUee, £24 iH'r acre for cxohaiigi*, 
I cash £22 iH'r acre”: — Held: (1) the 
' authority given w'os to sell &■ not to 
exchangi* ; (2) commission vvajs not 

('rtrned hy effi*cting an exohungt*, hut 
• pltf. was entitled to recover, as ui»on 


a quantum meruit^ for his w'ork & lalxnir 
, in conn(‘clion with the exchange. — 
Lank v. Ia^vklock (1914), 33 N. Z. 
L. 11. 826.— N.Z. 

n. Spelling other property not listed.] 

— Deft, listed a coal-yard with pltf., a 
niil (‘State agent, for sale. l*ltf. intro- 
duced a prosiioctlve purchaser, hut he 
declined the purchase & ultimately 
pnr(’has(^d another coal-yard from deft. : 
— field : pltf. not entitled to commi"- 
sion.— Moot>y e. Kkttlk (1913), 24 
(). W. H. 676 ; 4 (). W. N. 1410 ; 11 
D. L. n. 844.— CAN. 

o. Agent to sell hy lots — Sale in 
bnlk.] — Tliough a contract for sale wu.- 
based upon Tots, & the proiKTty wo- 
sold by the agent in hulk, the latter 
may recover the customary commission 
upon each lot. — IJoTTSQirET i*. Mkj- 
nkault (1915), Q. K. 48 S. C. 5.-CAN. 

p. Agent to sell on terms-Snbscquent 

olieration of — Deft. plae(*d hi- 

prot»crty in the bands of several estate 
agents for sale, lltf., w'ho w'as not 
known to deft, to be a real estate agent 

Iiad no office as such, asked the tenn- 
& 8ubse(iuently brought a purchaser, to 
w'hom deft, said he would require a 
larger cash paym(*nt than pltf. had been 
t old. Eventually the purchaser proposed 
to i>ay cosh down half the amount re- 
quired by deft. & the balance in six 
months, to which deft, agreed : — Held : 
pltf. entitled t<) commission. — Wii.Kr.s 
1 V. Maxwell (1901), 24 C. L. T. 150 ; 14 
Man. L. H. 599.— CAN. 

Q. .1 — Deft, agreed witli 

pltf. ” In the event of your making a 
sale of the M. hotel, I will agree to sell 
at S50,000 net to me, $20,000 cash, 
balance in one & two years, 6 per cent, 
interest. Anything over & above you 
may retain as commission.” PUf. 
introduced F., Sc an agreement wa-^ 
drawn up on different terms, deft, 
assenting tn the alterations : — Held : 
the alterations did not deprive pltf. 
of his right to commission nor postpone 
‘ the date of payment of the commission 
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Paet VIII. — Eelations between Pbincipal and Agent. 


1747. Transaction completed substantially same 
as that contemplated.] — Johnston v. Kershaw, 
No. 1190, anie. 

For full anns., see S. C. No. 1100, ante. 

1748. .] — Deft, instructed pltf., a surveyor, 

to sell an estate, & agreed to give him £50 if he 
obtained a purchaser at £2,000. Afterwards deft, 
raised his price to £3,000, pltf. found for him a 
builder, who, in his evidence, said he & deft, agreed 
that he should purchase the land. He was to take 
it on interest at £3,000, £150 a year ; he signed 
a lease for 999 years, giving him occupation, &; 
option to complete purchase during 20 years. 
Pltf. sued deft, in a cty. ct. for his commission, it 
upon evidence of these facts, the judge nonsuited 
him: — Held: (1) these facts substantially consti- 
tuted a purchase ; (2) pltf. was entitl(‘d to recover 
the agreed amount of commission. — Pimmer r. 
Knowles (1874), 30 L. T. 490 ; 22 W. P. 574. 

1749. Transaction completed not within agent’s 
authority.] — Pltfs., having been instructed to let 
deft.’s house on a 3 years’ agreement, gave an ordt‘r 
to view it to a person to whom deft, sold the lease. 
In an action brought by pltfs. to recover their 
commission on tlie purenase-money the cty. ct. 
judge left it to the jury to find if deft, authorised 
pltfs. to sell the lease, & the jury found he had not 
^ judgment was given for deft. On a motion to 


set aside verdict & judgment : — Held : (1) the con- 
tract of sale was not brought about by pltfs. ; (2) 
pltfs. set up an exx>ress authority to sell, which was 
found against them, & they could not insist that it 
should have been left to the jury to find an implied 
authority to sell. — G riffin v. Cheese wriout 
(1885), 2 T. L. R. 09. 

1750. Whether transaction completed was within 
contemplation of parties.] — Deft., being desirous of 
forming a syndicate to purchase certain i)atents, 
agreed with pltf. to pay him corntniasion upon the 
introduction of any person willing to subscribe 
£1,000 at the rate of 10 per cent, in cash out of the 
proceeds of the syndicate as w^hen received, 90 
per cent, out of the proceeds of the purchase-money 
in shares or cash , as might be arranged after the allot- 
ment. By a subsequent agreement deft, agreed in 
the event of pltf. introducing anyone to complete the 
syndicate to hand to pltf. further shares represent- 
ing £1,000. Pltf. introduced two persons, who 
each subscribed £500. With the object of keeping 
the capital of the syndicat e as low as possible, the 
amount of individual subscriptions was limited to 
£.500, &. deft, made a supplemental agi’eement 
under which commission was to be paid as on a 
subscription of £1,000, but the commission payable 
out of the ]nirchase-mon(‘y w^as to ho calculated 
pro raid to thc‘ amount eventually agreed upon A: 


iheu earned, which whh payable on the 
execution of tho aRTcement & the pay- 
ment of the cash IriHtalment. Oreen v. 
JinHlctt (1803), 14 C. 13. N. 8. 081; 
Tribe v. Taylor (1870), 1 C. P. D. 50r> ; 
Miller V. liadford (1903), 19 T. L. K. 
.075 ; Uur:hcll v. Gou'rie rf' Blockhouse 
i’oUieries^ [l9101 A. 014, cited. — 
(’riAi.MERS r, Campbell (1915), 30 
\V. h. R. 830; 8 W. W. Tl. 27; 21 
1). L. R. 035.— CAN, 

f j — Where property is 

Fold by an aRcnt, hut tlie conditioiiH are 
\aried as between seller & purebaHer. 
f lie iiRent has a rlKht to his commisHion, 
Us of iisaRO, but not to the Hiiin agreed 

upon. BAIKIE V. liATOimELLE (1915), 

Q. U. 21 K. B. 171.— CAN. 

B. .1 — Where a real estate 

ficrent. undertakes the sale of laud under 
eertaiii conditions, wliich are subse* 
fluently varied with tlio approval of tlie 
vcMidor ic such aRcnt, the latter can 
only claim tlie customary coininlssion, & 
not that originally agreed to. It is not 
necessary to he a real estate a Rent to 
liavc the right to recover such eom- 
jnission. — L ancielter v. Roy (1915), 
R. 24 K. B. 171 ; 22 R. L.N,8. 123. 
—CAN. 

t. J — Deft, authorised pltfs. 

to sell a threshing outfit for Sif.hhO, 
^200 cash & balance by instalments 
»)ver four years, comniission $290. 
L. on pltfs.* Introduction %vent dowm 
lo W. where the outfit was, inspected 
it & refused us the price was too 
high, & pltfs. wrote deft, urging him 
to see L. soon, as he was likely t-o buy. 
Deft, went to L. Ac concluded a bargain 
with him for $1,825, L. paying $109 
doum ; — Held : pltfs. had found a 
purchaser, though not quit-e on the 
terms* authorised, & were entitled, on a 
quantum mcno't basis, to 10 per cent, 
commission on $1,825. — Milestone 
Land & I.oan Agency Co. v. Li’ck- 
Hi.ViiER (1908) 7 \V. L. R. 497 ; 1 Sask. 
L. K. 61.— CAN. 

u. .1 — Agents to procure a 

purchaser of deft.’s laud on coinmissinii 
on the terms that the purchaser should 
give security, if only $1,000 was paid 
in Casio sued to recover commission : — 
Held: thev wore not entitled as they 
had not procured a purchaser on the 
terras agrt'cd. — M iixar & Ro«fi r. Nap- 
PER (1910), 14 \V. L. K, 335.— CAN. 

V. .) — An c»state agent, 

emploj'cd to sell land at a defined price 
& on defined terms is not entitled 
to commission by procuring an offer to 


purchase at l-lio price hut, on different 
terms. — C airns v. Ritffet (1912), 22 

W. L. R. 402 ; 3 W. W. R. 3.52 ; 8 
D. L. R. 53.— CAN. 

w. Agent to sell at stated price - - 
Sale at Icnjovr jyrice. 1 — Whei‘t‘ an 
agent had lH*t*n engaged to find a pur- 
chaser at a certain price Ac liaviug failed 
to do so was not entitled to a commis- 
sion on the sale subsequently made to 
t he person originally introduced by him 
at. a lower price, & whciH', primd facie, 
the agreement was to nay a oominisslon 
on a named price: — Held: it was for 
the agent, to show in the clearc'st way 
t hat the intention of the parties was t o 
pay a oommission on any sum at whic h 
a sale might ho effected. — B uiiximan v. 
REPnrRN (1908), 42 S. C. R. 228 ; 13 
B. C. 15. 389 ; 8 W. L. R. 28.— CAN. 

X. .1 — A rc'al estate agent 

has only the right to recover his ccmi- 
inissioii when he sells for the price fixed 
by Ills mandator or one In exet'f-s thero- 
oT. — .Tacqueh V. Leonard (1914), Q. R. 
47 S. C. 344.— CAN. 

y. .) — A proprietor w'bo 

promises to pay a comniission of j>er 
cent, to a real estate agent if be sells 
his property for $H,.500, is relc'ased from 
his agpt*oment if the property is sold 
for $8,000 to a pnrcdiaser sc^cured by the* 
agent.^ — S chlkifer v. Kaitfman (1914), 
y. R. 47 S. C. 14.5,— CAN. 

*, Shipbroker — Variation in terms 
of charterparty.] — A sblpbroker, who 
itrings parties together rcisiilting in a 
charterparty, i.s entitled to his com- 
mission even though the nc'gotlalions 
between the* parties result in Iwiter 
terms for the shipowner. A change 
in tho terms does not justify the In- 
ference tliat the broker was not the 
efficient cause of the charterparty. — 
Backman e. Ritcky (1916), 50 N. H. R. 
80.— CAN. 

1749 i. Transaction completed not with- 
in agent's authority.] — Pltf. hu<l autliority 
to sell certain shares, hut aft<T several 
unsuccessful attempts to sc*!! pltf. & 
defts. agreed to sell to M. & I., & pltf.’s 
authority thus terminated. Imme- 
diately after this agreement pltf. called 
on one of defts., Intiinating tliat ,1., 
with whom pltf. had previously bt*en in 
treaty, wanted the refusal of the shan.'s, 
&, as a result, M. & I. suspended thc'ir 
agreomcmt for fourteen days to enable 
pltf. to effect the sale, & defts. cabled 
to pltf. giving instructions as to forms 
of sale. Pltf. concluded a sale with J., 
but the arrangement was not within 


the terms prescrilod by the cable: — 
Held: pltf. had not ofTected a sale in 
accordance with the terms of his autho- 
rity as agent, & was not entitled t<» 
commission or remuneration for his 
services. — Merritt v. Corbould (1913), 
21 W. L. R. 68; 4 W. W. R. 148; 11 
D. L. R. 143. - CAN. 

1749 ii. Sale on unauthorised 

terms ~ Transaction ratified.]- Pllf., em- 
ployed by deft, to sell lands upon certain 
terms, found a man willing to pun'hnse 
upon less advantagious terms: — Held : 
deft.., liaving a<^cept.cd tho purchaser & 
ratified the variation of the terms, WO'^ 
liable for pltf.’s commission. — W'oi.r r. 
Tait (1 877). 4 M. R. 59.- CAN. 

1749 iii. .1 — Pltf. 

having agreed for a commlshion of 
$200 to find a purcliaser of deft.’s farm 
at $6,000, $1,000 to Is* paid in cash, 
found a pnrcliaser at $6,000, who paid 
f)nly $500 casli, hut d<*ft, accept (‘d Ar 
sold to him, Ac aft^ r the sale promised 
to pay pltf. the $200:— //e/d: deft, 
having accepted Ac d<*ult with the imr- 
chiiser found l>y pltf., though not such 
purcluiser as the agreement called for, 
pltf. was cnlithMl t.o recover. — \\'Yctm’ 
V. Campbell (1871), 31 IJ. V. R. 581.- 
CAN. 

1760 I. Whether transaction completed 
was v'ithin contemplation of parties.]— .S. 
was introdiiecd by an agent to his prin- 
cipal as a prospective ijupchaser of land. 
,S. was endeavouring to buy on iKsluiIf of 
a eo. in the organisation of which lie was 
lnU*rcwted. LaUT tlie oo. purchased, Ac 
the principal had admitUxl the agent’s 
right to commission *' in th<i event of a 
sale made by or through him.” In 
an action fop commission: — Held: 
agent entitled to his commission. 
Burchell v. Gowrie dt Dlocktumsc Col' 
lierics, [1910] A. C. 614, cited.— 
MoBraynk V. Imperial liOAN Co. 
(1913) 28 O. C. K. 653; 4 O. W. N. 

1311 ; 13 D. L. R. 448.— CAN. 

1760 11. ^.I— In an action by pltf., a 

special agent to secure advertising 
contracts for defts. for T. Ac tlio pro- 
vince of O.. for commission In rc‘si>ect 
of an advertising contract entered into 
l>y E. Co. uith defts., defts. contended 
tliat In order to entitle pltf. to com- 
mis'-Ion, not only must the final con- 
tract order have been sent from a T. 
office, but the advertising must also 
have originated In pltf. *8 territory : — 
Hel/I : tho final contract having been 
completed by E. Co. Ac delivered to 
defts. at T., pltf. entitled to commla- 



Agency. 


Sect. 3. — Agent's rights against prmcipal: Sub- j 
sect. j 

the original sum int<mded to be asked, say £00,000. j 
The syndicatf 3 was about to fall throuj^h when W., i 
who was not a tnember of the syndicate, found | 
capital to float a new co, which proved successful, j 
JMtf. claimed (1) commission at the rate of JO per j 
cent, on £1,500, the amount of subscriptions pro- i 
cured by him for the syndicate ; (2) shares to the • 
value of £1,000 in the new co. ; (3) £472 lOv., being ; 
the jtro raid calculation of the difference between j 
£00,000 £21,000, the price paid to deft, by the | 

new co. : —Held : ( 1 ) th(3 formation of the tw^o cos. 
was within the contemjdation of the parties ; (2) 
pit. was entitled to recover. — Willett v. McLean 
(1S01), s T. L. H. 10. 

1751. Transaction amounting to new contract.] — 

IMtfs. introdiKJed It. to deft, as X)urchaser of his 
business. iJcft. agreed to sell the business to R. 
f<ir £17,000, a deposit of £5,000 was to be made, & 
t he y)urchase was to be completed on Jan. 18, 1891. 
3Uie agreenumt for purchase provided that if li. 
should resell to a co. R. might satisfy £3,000 of his 
pur(!hase-money by giving deft, fully-paid shares 
in the co. t(» that amount. Pltfs. then received a 
<;ommission in the following terms : “ In considera- 
t-ion of your having introduced to me a purchaser 
of th(> abov<i ]>r<imises for £17,000, I hereby agree 
to ])ay the sum of £750 on the completion of the 
ymrcliase.” No deposit was ever paid, it was 
waived A:* the tim(< for completion extend<3d. After 
the formation of the co. it was agreed between deft. 

It. that/ £10,000 of the purchasti-money should be 
|»aid by debentures preference shares of the co. A:- 


that the balance should be paid in cash. There- 
upon deft, conveyed his business to the co. Pltfs. 
claimed commission under the above commission 
note: — Held: (1) the subsequent agreement be- 
tween deft. Ac R. amounted to a new contract ; (2) 
pltfs. were not entitled to recover. 

A particular purchase cannot be said to be coin- 
plet<3d when the vendor does not get the purchase- 
money agreed on (Lindley, L.J.). — ^Battams y. 
Tompkins (1892), 8 T. L. R. 707, C. A. 

1752. Transaction completed merely ancillary to 
that contemplated.] — Defts. desired to acquire some 
public-houses in a particular district Ac agreed to 
pay i)ltf. Cfunniission on all licensed property they 
might purchase through his introduction. Defts. 
abandt)ned that idea, Ac instead promoted a new 
CO. which ultimately acquired certain licensed 
property' originally brought to the notice of defts. 
oy pltf. : — Held : as the new co. was merely ancil- 
lary to the old, the commission was payable by 
defts. — Gunn v. 8iiowell*s Brewery Co.. Ltd. Ac 
Crosswell's, T.td. fl902), 50 W. R. 059 ; 18 
T. L. R. 059 ; 40 Sol. Jo. 584, C. A. 

E. Where Transaction not completed. 

(a) Act or Omission of Principal. 

1753. Principal buying in — Sale of ship.] — A. 

commissioned B. to sell a ship for him. The ship 
when put up for sale having been bought in : — • 
Held : B. not entitled to commission on the sale. — 
Mestaer V. Atkins, No. 2027, post. 

Anvotaiion : — Distd. WiLsou r. ]Icatl»er (1811), ,'> Taunt. 
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See, farther^ Auction & Auctioneers. 
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('<». (nKMh. i;i o. w. it. khmi; tif/u. u 
O. W K 0:)7 ; 1 O. W N 101. -CAN. 

1760 lii. .1- l’Hf. clHlmcd 10 i»(>r 
«'oinuilHKioii uii the miIo prico of ! 
au tiixliviih'd Ualf-tiiton'Ht iu an KuKh'^h ' 
laud CO. Deft. j» 4 J:rccdto pay plt.f. 10 per ■ 
('('iit.oitall Huvlisalch .sla»ul<l h<'eIT(’<*l<‘d ' 
throu^fli particH iutrod\i('ed to deft, hy 
pltf. 1*11 f. iutrodiieed E., ulo» obtained i 
an option iSc: Niil>N<'(tuei)tlv pi'oin<d(*d a ; 
<’o. In KiiKland, whieh ptireha'^ed the pro- 
p<‘rty ; - //•'A/.* pltf. entitled to e<Mii- , 
itdHsitin, notwithst undine the Hule to the 
wfiH nut tin* kind of Hah' in eoiitem- ' 
plat Ion uhen the a«rr<M'inent was made. 
fiiirrhdi x.dou'rit ' <('• iihicKhousc i 'ollivricn, • 
IIUIOl .\. C. on, J-ited. TreKKH r. 
Mah.hi;y (101 :I), 21 \V, L. K. 200; I.h 
II. C. It. 2r»(» ; 4 W. \V. It. 7;>5 ; U i 
D. L. It. ;J00.- CAN. I 

1750 iv. .) -Deft, t'inployed pltf. ! 
to sell lauds on thetenns of 10 per<*eiit. 
on the jfross st'DIiu; priei' uf all lands 
suld <lunuij: eouthmanee of tip* eontraet , i 
whether sohl hy pltf., deft, or any other ; 
person, payment out of first instahnent i 
of puivlaise price when riH'elved by owner. 1 
IMtf.Htdd part of t.he lands iV di'ft.stdd the i 
hulanee en bh>c witli other lands to a eo. 

was paid partly In etisli partly in I 
fully paid-up h ban's : - //e/d; the sale 1 
t<i the e<>. was not such as wtis eon- 
toniplated. & pltf. not entitled to coin- : 
mission hut to damay:es f<»r hnw'h of i 
luMdieil ohllKatiou not to pri'vent him i 
earnhiir c<umnlHsion. Setnhle : damaires 
would be the amount of the commission 
pltf. was prevented from camhur. Itur- 
ehelt V. Otnerif tC* IfUtcktuuuie Vollieries, 

1 19101 A. C. (114 ; InrhlutUt v. Wrutrrn 
Xcittfhcrri/ Coffre. Hr.J'o. ( 1 SO 1 ), :m I,. .1 . 
(\ 1*. l/i; lie Patent Fit or (loth ('<>., 
f>ean tO (Hlhrrt's (laitn (1S72), 41 L. .1. 
('ll. 470. rlted. Kknnkiu.ky r. IlK.v- 
TALL (1915). :n W. L. IL 5/>S ; 8 

\V. W. H. 922 ; 8 Atla. I.. R. 500 ; 24 
D. L, It. 4l8; affd, S. (^. of t'anada, 
Nov. 2, 1915 (not rt'iHiried). — CAN. 

1750 V. .1 — ntf., employed hy 

deft, at a remuuerat ion of £100 to find 
a purchaser for cash of certain head 
leases at a fixed price, found a person 
who e<tvenanted to purt'hose, but who 
after six months effected an exchange 


with A. & II. : these having; v«‘ry little ' 
<*upltal, it lM5(‘ame necessary for deft, to 
thianee them. At an arrarufement was 
ma<h' hy whh'h the suh-h'ases were ea i 
celled, Ac A. & H. purchased t he he u 
least's on terms: — Held: (1) pltf. net 
t'iditled l<» eoiumissiori, tlie sale to 
A. iV 11. md being uithin the covenant 
eontuint'tl in the sub-leases, whieh eon- 
teiuplated a sale ftir rash; (2) as deft, 
hy Ills action had niadt* it impossihle 
fur pltf. tti earn his etuumission, he was 
t'ldilletl tt» rt'muiieratiou t»n a quantum 
meruit, Sc £50 was a reasonable sum for 
bis services. -Wkhton r. MrLi.a (1912), 

III N. Z. L. H, .590.— N.Z. 

1761 i. Trinsavtion anwunting to new I 
rontnirt.] -Applts., dealers In electrical 
supplies, UaviiiK Informed resps., muuu- 
faeiurers of elect rical inachinery, that 
MU electrical station had lieeii com- 
pletely burned <h»um & tiskiiuf resps. to 
semi (iiuitatioiiH for new plant, resps. 
rt-'plled by teh'jrrain that tliey could 
furnish plant on certain terms “ in- 
eludlmt eommlssleu for you,” & this 
tele^rrum was the only authority applts. 
had in connection with funii.shhiyr new 
plant tor the station. A inemlH'r of ^ 
applt. firm endeavoured to effect a sale 
of the plant referred to in the telejmim, 
but failed. afterwards a travelllnp 
lUfent of rt'sps. sold to the co. ownitip: 
the sUvthm dlffertmt plant. Applts. 
sued for cunuiiissinn : — Held : t he i 
rlffht of applts. to coiiimissiou depended | 
solely ujHm whether they had sold the 1 
HiHH'llic plant descrilK'd in tlie telegram 
iN, ns tliey had not done so. their rij^ht 
t<» commission foiled. — 8takk, Sox A* ! 
t'o. r. UoYAi. Klkctiuc Co. 11900) ao 
S. V. H. :t84; :»;j N, 8, U. 15G; 20 ^ 
C. L. T. a23. -CAN. 

1751 ii. .1 — By agreement an i 

ORont ’s com mission was to l>e paid only 
on receipt of instalments of purclia.si‘- 
inoney. He procurt'd an option of ' 
purchase from C\, liy whom instalments ; 
u-ere |.>aid on which the oitent received : 
cjinmlsslon. C. threw up his option, ! 
but afterwards under a new affreement | 
lietw’t'en tim owners & A., C. airreed to 1 
pay $200,000. the price orifrinally fixed. | 
hy shares, cash, & promissory noti*s > 


cri'dil beiuK' id veil for iuHtaiments 
already paid by him: — Held: tin* 
iitreni I'nfiOed only to c^)nlmis^iun 
already paid not on $200,000, ('.’s 
option beiiiK ended before the- new 
arrani^emi'nt. ivas nwule. which wa.s not 
a fraudulent one to defeat the aijent '.s 
ehiim to commission. — Bkvkkipiu*: r. 
Away v Ikepa & t'o. 0911). 17 W. L. IL 
074 : 1(5 15. C. It. 471. -CAN. 

1751 iii — Dt'fts. listed two (piarter- 
.sectioiiH of laml with pltf. for sale at 
the price of $4,375 & $2. .500 in ea-h 
& not later than tliirty days from date 
of aicrecmeut. Before the expiration of 
thirty day.s, pltf. asked one of defts. to 
sii'ii an a+rreement for the sale of tlio 
parcels to li. There was in> mention 
or tender of money, but the agreement 
stated that $2,500 >vas to be placed in a 
bank. Sc the* airrtjcmeiit to he null 
void if payment was not forthcoinim:. 
Then.' was no satisfactory evident* of 
the money being In the bank, Sc deft, 
did not sign the agreement. L. sub- 
sequently purehaBed one quarter sect ion 
din'd: — Held: pltf. not entitled to 
cominissiun nor to n-cover on a quantum 
meruit . — SUTiiEiinANP i'. Uhinkhaut 
(1912), 19 W. L. U. 819; affd. (1912) 20 
W. L. H. .584 ; I W. W. li. 495, 1060 ; 2 
D. L. H. 204.- CAN. 

1752 i. Transaction completed merely 
anciUary to ifuit contemplated .]- — An 
agent for sale of land on eommission 
Introduced B., a pun'haser, wlio enten'd 
Into a contract for sale. Sc iu considera- 
tion of B. paying off an incumbninee 
the sale price wtis reduced. B. borrowed 
the money to pay off the iiioumbranee 
on the security of the contract ; the 
owner aftorwards sold to tlie lenders of 
the money to B. : — Held : the agent 
entitled to commission on the full 
amount, & the sale was not a transaction 
Independent of the contract with B., 
!)ut was a continuance thereof. — 
(tU-:M)1\xixo V. ('avanaoh (1908), 40 
8. V. H. 414.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— 
E. (a). 

1753 i. Principal buying in — Tajcsale.l 
— A tax sole bye-law provided that the 
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1754. Principal refusing to complete.] — Deft, i as he had performed his part of the contract, & deft, 
employed pltf. to find a purchaser at a certain | prevented its completion. 

price for some land, at a commission of £1 10«. ! The law implies in such circumstances as the 
per cent, on the purchase-money if a sale were i above a promise on deft.’s part to remunerate pltf. 
effected. Pltf. fovmd a purchaser, but deft. ; for his services, although the contract was not 
refused to complete the sale : — Held : pltf. could completed ; & there is no question for the jury 
on s, quantum meruit for the work & labour done, whether or not such a promise was implied. iMtf. 


collector shoull be eiititled to a com- 
mission on all arrears or taxes collected : 
— Held : where lands were bid in by 
the municipality becauKC the amount 
offered at the sale wan loss than the 
arrears of taxes & costs owing: on the 
lands, the collector was not entitled to 
a commission on the price of lands so 
bid in. — North Vancouver v. Kkknk 
(1903). 24 C. L. T. 197 ; 10 B. C. It. 
276.-~CAN. 

1764 i. Principal refusing to cont- 
plete.] — Land not havim? been dis- 
j>osed of in consequence of deft.’s 
refusal to sell to a pui’ebaser pro- 
cured by pltf. : — field : assuminj^ the 
relatlonsiiip of principal & agrcut. pltf. 
not entitled to recover commission 
commission, but. could bring: an 
action for a wroiigrful \Nithdrawal of 
authority or on a quantum meruit. — 
Adamson i\ Yeager (1884), 10 A. 11. 
477.- CAN. 

1764 ii. —.1 — l*ltf. allctred an 
agreement by deft, to pay him, pltf., 
11 per cent, commission if he obtained 
a loan for deft. ; he further aliened 
tliat ho had obtaint'd the money, but 
that the loan had not he<ni carried out 
through the acd of deft. The latter 
by his plea deui<‘d that there had been 
an affreeruent in the form allojjed, hut, 
when examined as a witness, he ad- 
mitted that tliero had been an ajrree- 
imuit , but added that by tlxe agreement 
it was stipulated that he was not to b<.* 
bound to i>ay a commission if for any 
reason the loan was nut carried out :■ — 
Held : (1) ill the circumstances, os tlie 
answers of deft, contained facts foreign I 
to the issue as joined, they iniirht be ! 
divided ; (2) the allei^ed rate of com- 
mission not heiim proved, pltf. was 
only entitled to the ordinary rate of 
eompeu.sation. — Lewis v. Lamontaune 
(1897), Q. it. 11 S C 441.— CAN. 

1764 iii. -.1 — Pltf., a real estate 

broker, uiiplied to I lie Kenerul iJianuKer 
of a tradiiu^ corpii. & obtained from him 
a inenioruudum of the price requir'd 
fur certain propiTly of the c<»rpn., the 
terms of payment & the probable date 
when the premises would Ih^ vacated. 
The corpu. had not ffiven its manager 
siHiclal authorisation to offer the 
property^ for sale. Pltf. introduced to 
the manager a purchaser wiio “wixs 
willim; to purchase at the stated price. 
A deposit was paid & certain inoditlca- 
tious were proposed, hut the transaction 
was not closed. Shortly afl.er\vardb 
tlie corpn. sold the pniiRTty to anotJier 
& the deposit paid by tlie purchaser 
found by pltf. was returned. Pltf. tln*n 
sued the corpn. & its g:eneral manugrer 
for commission : — Held : the action 
failed, as the manae:cr had no authority 
to bind the co. by an agreement to pay 
pltf. a commission for lutroducinK a 
purchaser whom the co. might not 
accept & whose services might therefore 
be fruitless to them.— C ai.uiw'ay r. 
Stobart, So.nb & (Jo. (1904), 35 S. C. K. 
301.— CAN. 

1764 iv. .] — l*ltf8. employed as 

agents to find a purchaser for certain 
laud, procured a purchnscr qualified & j 
willing to buy substantially upon the 
terms wdUch deft, intimated to pltfs., j 
but the sale fell tlirough because deft. ! 
refused to complete the sale : — Held : 
pltfs. were entitled to 4500 by way of 
compensation. — Hoylk v. Grabhick 
(1906), 6 Ter. L. II. 232 ; 2 W. L. K. 99, 
284.— CAN. 

1764 ▼. .1 — An agent for sale pro- 

ducing a purchaser ready, willing, & 
able to purchase is entitled to, com - 
mission, if, the parties having agreed 


upon tlio terms, the vendor by lii.s 
fault or default prt'veiits the salt'. 
Qrogan v. Smith (1890), 7 T. L. 11. 132, 
cited. — llAoeuAWK t\ Roland (1907), 7 
W. L. R. 158 ; 13 R. C. U. 202.— <JAN. 

1764 vi. .] — Gariepy r. .Iohnbon 

(1910), 17 U L. N. S. 143.— CAN. 

1764 vii. .1 — Reft, agreed to sell 

his interest as le.ssec in a hotel to a 
purchaser willing & able to complete 
the purchase. l»ltf. found a purchaser, 
but the lessor refused his assent to the 
sale on ternui satisfactory to deft. & 
deft, n'fiised to complete : — Held : 
pltf. entitled to commission. — llKURKin' 
V. Vivian (1912-1913), 24 W. L. R. 
803; 4 W. W. R. 891; 11 1). L. R. 
839.- CAN. 

1764 viil. .] ‘ — Defts. employed 

pltfs. to sell land at a speellled ju'ice, 

I but subse<iuentlv, in violation of a.n 
j oral agreement, leased It & lOtfs. were 
thus unable to complete a sale they 
were in course of effecting Held : 
pltfs. entitled to commission Inchbahi 

V. Western Seilgherry Pojje^, etc., Vo. 

(1804), 17 V. R. N. S. 733 ; Purchell \ . 
Oou'ric <t Htorkhouse Cottier ies, [1910] 
A. (’. 014, cited.-- Dumpuy & Rolp v. 
Gariuoo Trading Go. (1914), 29 

W. L. R. 735; S W. W. R. 710; 22 
D. L. R. 058.- CAN. 

1764 ix. .1 - Deft., duly autho- 

ri8t‘d by his wife, lisD’d certain of lier 
propiTty with pltf., who introdueed a 
purchaser, but deft.’s wife refused to 
sell. In an acdioii by pltf. against the 
husbaud for cominissioii : — Held : pit f. 
had performed his part of the contract, 
8c was entitled to his commission 
although deft.’s wife refusini to MiJ.~ 
Kraheu V. Laudk (1914), 3 9 3). L. R. 
8H0 ; Q. R. 40 S. ('. 383.— CAN. 

1764 X. .1 — litf., knowing that 

D. had a property for sale, oset^rtaintul 
from liim tlie price A: condllions of sale, 
& then suggeHt<‘d to deft, that he should 
purchase it. Deft, agreed & in wTiting 
authorised pltf. t.o buy, & the offer was 
put forward by pltf. & oc'cepted by J)., 
but d<''ft. ev<*ntually did not conndete. 
litf. then found another purchaser & 
received his coiniiiissioii. Jii an action 
by pltf. for damages: ‘Held: (1) the 
agent had a recourse in damagtts against 
the proHiR'ctlve buyer for his irfusul 
without cause to eomplctc Ixis pui-eluise, 
after agreeing to purchase ; (2) aithoiigli 
pltf. had had his commission, he had to 
work anew to find anotlicr purcliaser, 
& was entltle<i to be yiaid for his addi- 
tional work.— Mow oviTC'Hi?. DkSambor 
(1914), Q. R. 47 S. C. 337 ; 21 R. de J. 
81 ; 18 D. L. II. 230.— CAN. 

1764 xi. .1--When the seller is 

rospousiblc for the non-iierformunee of 
a contract of sale of real esmte, he sti)] 
must, pay the agent’s cominlssion. If 
the transfer of a hyi)othccary claim is the { 
consideration of the o^mt’s service, & it 
is not effected, the seller will be ord(?rcd 
to pay the monetary value thereof. — 
Koch r. Joron (1915), Q. R. 4 8S.C. 39. 
—CAN. 

I 1764 xli. .1 — Real estate agents 

I were to receive $1,000 commission from 
the purchaser of a property valued at 
$40,000. Tlirough the purchaser’s fault, 
the sale w-as not completed, but, 
tlirough the agency of same agents, the 

R urchascr succeeded in securing part of 
:ie property for $9,000. The agents 
claimed $300 as the value of services 
rendered : — Held : they hod a right to 
that sum against the purchaser, — 
SniPMAN V. Peloquin (1915), Q. R. 48 
S. C. 492.— CAN. 


1764 xiii. .J — An agent for sale of 

an estate having found a purchaser on 
terms on wiiich it was agreed he should 
sell, & enteri'd into a writ ten contract 
with such purchaser rt'ceiving a deyiosit , 
tlic owner repudiated the contract & 
refuseil to pay eoinmlssion : — Held : 
pltf. entitled to ri'oover on a quantum 
meruit, tiie measurt' of damages being 
full amount of com mission to whieli he 
would have been entitled if the contract 
had been comph'ted. (\vi*stu’k r. 
Ghapman, 4 J. R. N. S. S. (\ 24. — 
N.Z. 

1764 xiv. .1 — Ai» agent for sale or 

ex(i»ange of land was to reeeiv'c eoin- 
mission, the hahun'e of which was 
payable on execution of transfer. He 
arranged a binding contniet for ex- 
change with a puniwiser subject to the 
owner giving a stvond nitge. to the 
pui'chaser, the term i»f wiileh was not 
ment ioned : — Held : tlie agent t‘ntitle<i 
ti) full commission, us thc) fact of no 
term iMing mentioned did not iireveiit 
it being a binding eontnwi..-— D avidge 

V. MeguKEN (1919), 29 N. Z. L. R. 828. 
—N.Z. 

1764 XV. Principal imposing 

new conditions on purclutsvi .] -~A lie- 
cbiratioii alleging tlint pltf. was antlio- 
riH(‘d to sell for a commission certain 
shares of a mining co., t]iat< he found u 
purchaser tluTefor, l»ut that, tlie sale 
did not take place Uranset defts. im- 
posed new conditions on the* purcliaser, 
is sufficient in law to maintain an action 
for recovery of the eomiriission which 
I wMiuld have Ixien obtained nnderthe sa!<‘, 

I cHpceiaJly where an aeknowledgmi'iit to 
owe a promise* to pay are alleged to 
have been made l»y defts. — L ekt v. 
MoURIM. LKET V. MeiNTKKA]. & OREeJON 
Gdi.d Mineh. Ltd., 2 t^ue*. P. R. 457. — 
CAN. 

1764 xvi. .1 - An agent for 

sale found a pim*haser win) wiis rejady 
to iniy, l>iJt after t.erms sidtled the* 
vendor wjslie*d soine^ e>r the te'rm.s 
varie'd, resulting In t he purediaseT beu'k- 
ing out : — Held: os nltf. had deme all 
he could, he was entitled to commission. 
— GUTllBEUT r. Gampiikll (1999), 12 

W. L. R. 219.- CAN. 

1764 xvil. — — Wlicii a pro- 

perty owner glve*H an opt.iem tUerejon 
to a r(*al estate age'iit, he may not, onee» 
the; agent lias completed the sale*, have 
inseTted Jn tlu’ deed of sale clause's 
which were not eunlHidieuJ In the; 
option, &, in the* eve*nt of re*fusal by 
the purchaser to sign the dee;d, the 
agent is entitled to recover his com- 
mission. — M kiunkau V. VlAU (1914), 
j H. R. 40 H. C. 197.— CAN. 

1764 xviii. Purchaser's name not 

mentioned . listed certain prei- 
pi^rty with pltfs. to l>o sold for $3,599 
net to defts., agreed that pltfs. should 
have anything lieyonel that figure feir 
their service's. I’Jtfs. found I*., a pur- 
chaser willing & able to pay $3,050, 
which offe;r was communicate;d to & 
approved by deft. The name; of the 
purchaser was not in tho ugrexirnent- 
when it was proseuU'd to desft. for slgiiH- 
ture, as pltfs. were not sure of p.’s 
ehrlHUan uaine*s. Deft, resfused to 
complete & would not sign the agre*!*- 
inent. The trial judge found that pltfs, 
were entitled to $I 50 as ufKin a quantum 
meruit, & upon apis;al, the ct. Isdng 
equally divided, the Judgme*nt was 
affirmed. Deft, was jiistiflcil in refusing 
to sign the agreement which did not 
contain the purchaser's name; & it was 
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ticci. 3. — Agenl’a riyhis ayainat principal: Sub- 
ntct.l,_E^{a).] 

is entitled to the whole commission agreed on 
(WiLLES, J.)- — I'RiCKETTr. Badukb (18.56), 1 C. B. 
N. S. ; 26 Li. .1. C. P. 33 ; 3 Jur. N. S. 66 ; 6 
W. H. 117 ; 140 E. U. 123. 

AnnutulUmK : — Diitd. Oreen f. Mules (1*01), 30 L. J. C. 1*. 
Apld. lUjnmcr v. Knowlch (li<74), 30 Jj. T. 496. 
FoUd. Oroeii r. Luoub (1875), 31 L. T. 731 ; reacook v. 
Frreman (1888), 4 T. L. Jl. 511, (J. A. Apld, Taplin v. 
Harnjtt (1889). (> T. L. U. 30 ; M'Leod v. Artola (1889), 6 
T. L. It. 68, N. 1*.; Jte llyrue, Kx p. Henry (1892), 9 
Morr.213. Refd. Lockwood v. Levick (1860), 8 C. li. 
N. S. 603; IfaiTlH tJ. 1‘ethcriok (1878), 39 X^, T. 543 : 
Allleck r. Ilumnioiid, (1912J 3 K. 11. 162, C. A. 


1755. Approval of title.] — Pllf.’.s claim was 

for commission on the sale of a piece of land by A. 
to deft., one term of idtf .*8 contract being that A.’s 
title should bo approved by deft.’s solr. Deft, 
broke oil tiie sale of his own accord, so that A.’s 
title was never submitted to deft.’s solr. : — Held : 
Xiltf. could not succeed without proving that 
deft.’s solr. had aporoved A.’s title, or else that 
sucli a title was submitted to him as it was un- 
reasonable for him to disapprove. — Olack v. 
WO(U) (1882), » Q. B. D. 270 ; 47 L. T. 144 ; 30 
W. U. 081, C. A. 

1756. Principal falling to deliver.] — A commission 

ag<*u(/ was employed by a inanufactui er to procure 
ord<‘rs for him upon the terms contained in a 
written x)roposal as follows: “Wo sell at your 
terms, ic have no further interference with the 
account beyond forwarding the ord(‘r references. 
We give you all the information we poss(iss, A:- you 
treat the order as coming direct from thc^ buyer. 
W(! expect to receive our commiH.sioii on all goods 
bought by hous<‘S whoso accounUs ai'o opened 
through us ” : — Held : the agtmt was ontitfed U» 
Ins commisHion where an order had be(‘n given A: 
accepted by the manufacturer, though, in conse- 
t|U(mce of his inability to supply the goods, they 
were not ultimately d(jlivered to the buyer. — 
boCKWOOi) V. lii^vlCJK (1880), 8 0. B. N. S. 008 ; 20 
T.. J. 0. 840 ; 2 L. T. 857 ; 7 Jur. N. 8. 102 ; 8 

W. H. 588 ; 141 K. 11. 1808. 

1757. .] “By a contrac t between plifs. A: 

d(!fts. it was provided that if xjltfs. i)rocured for 
clefts, a contract to supply certain motor lorries to 
the French (lovt., dofts. were to pay pltfs, a com- 
fuissiun immediately after defts. had received pay- 
ment from the French Govt. The lorries were to 
be supplied from Turin, defts. not being the makers. 


, The contract was procured by pltfs. for defts., but 
i the latter were unable to get the lorries, & the 
' French Govt, cancelled the contract &; paid defts. 
nothing. In an action to recover the commission : 
— Held ; as defts. had put themselves forward as 
being able to supply the lorries, the non-receipt of 
the money was caused by their default, & the com- 
I mission was payable. — V ulcan Car Agency, Ltd. 

V. Fiat Motors, Ltd. (1915), 32 T. L. R. 73. 
j 1758. Principal failing to show satisfactory title.] 

, — Pltf., on undertaking to negotiate for deft, a loan 
: of money, received from him a memorandum to the 
j effect that he agreed to accept through pltf. the 
I loan of £7,000 on the security of his ship, on his 
j handing, amongst other things, as s(.‘curity, a legal 
' mtge. on the ship, & to pay for negotiatingthe same 
5 per cent, commission on the amount. The loan 
was negotiated by pltf., but the lender refused to 
' complete it on hearing that the ship was already 
mtged. for a sinn far exceeding the amount of the 
' pPoi)osed loan : — Held : (1) it was for the jury to 
! say whether the parties must be taken to have 
j meant a first mtge. ; (2 ) if so, & the lender on that 
; ground declined to make the advance, pltf. was 
I entitled to commission. — Thompson (Thomson) 
j V, (Jlark (Cxauke, Clerk) (1862). 3 F. & F. 181 ; 
i 1 New Hop. 19 ; 7 L. T. 269 ; 11 W. U. 23 ; 1 Mar. 

! L. C. 250, N. 1’. 

I 1759. ■ — ■ — .] — Deft, entered into the following 
; contract with i>ltf. : “ In the event of your })ro- 
I curing mo the sum of £2,006 or siu^h other as I 
1 shall accept, I agree to pay you a connnission of 
i 2i per cent, on any money received.” Pltf. pro- 
! cured a paiiy willing to lend £1,625 if deft, showed 
I a .siifiicient title to his security. I left, accepted the 
! offer, but failed to show a sutlicient title. The 
' negotiations consequently went off, A: no money 
I was in fact received by deft. : — Held : X)ltf. entitled 
: to his coiurriission on the £1,625, as it was owing to 
, deft.’s own default that h(‘ never received the sum, 

I Ac pltf. had perfomied all his part of the contract. 

Those who bargain to receive commission for 
j intro^luctions have a right to their commission as 
1 soon as they have completed their x)ortion of the 
i bargain, irrespective of what may take i^lace sub- 
, seqiiently between the parties introduced (Bram- 
j WELL, L.J.). — Fisher v, Drewett (1878), 48 L. J. 

I Q. B. 32 ; 39 L. T. 253 ; 27 W. R. 12, C. A. 

1 Annotalions : — Distd. JVaeock r. Fm'juaii (188S), 1 T. L. IL 
j 511, C. A.; Sovercijrii Life ('o. Suit it h 

I Claim (1891), 7 T. L. H. 602. Folld. Keller v. Eames 


uiinmlrriul whal IiIh nianonH for iHjfubInK 
wore (LAMONT. J,). — WilKNSHALL V. 
M’Uvmmon (1912), 21 W. L. Jl. 842; 

I). L. U. 608 ; 2 W. \V. 11. 767.— 

CAN. 

1768 i. Principal failino to show satis- 
factory title.] — wan apiMilntod by 
(U'ftH. as aKi'iit to hoU tlu'ir hotel & 
obtain the purehasor'K Klpriiatupc to the 
eiintraet for nale. He ubtalned u pnr- 
eha^ier who Hi^iied the oontroet, but 
with a ei>ndlUou as to tiailsfa^dory title 
indorsed which defts. were iinuhle to 
fulhl : -llcUi: thei*e wtvs no sale no 
<*oininisslon earned. — llKNitv r. llux'ruN 
(1904), 4 S. ll. N. S. W. 264 ; 21 

N. S. \V. \V. N. 92.~AUS. 

1768 IJ. .1— Where rtnU e.state 

a^'nt44 effwt a sale of the i>roperty 
phieod In their hands, but the sale is 
not carried out owitiic to a defwt in the 
title, they are nevertheless entitled to 
the usual coimuissiou. — Huown v, 
McDonald (1894), Q. R. 6 B. C. 491.— 
CAN. 

1768 lU. .1— Applts., real estate 

brokers, received verbal instructions 
from rt^ps. to sell certain land at a 
stated price on certain tcrius w’hlch 
they did, & on the day of sole applts. 
paid C., one of resiw., at his request 
the dciH)slt received by them & took 
his receipt therefor. Later applts. 


received iust ructions from i*csps. to sell 
other lainl at a stated price & they sold 
i to H. actiu].; for the syndicate which 
I had i)urchased the previous land, but the i 
i formal a>frt>eineut w^as closed by H. i 
! with C., to whom ll. paid a de|K)sit , 
n'ociviiiK In return a receipt. Prior to 
the date by which the balance of the 
purchase •money on the first sale was to 
be paid tho purchasers discovered 
I rtisp^r. w'<‘ro witlumt title os to part of 
I t he laud 6c refused to ooiuphde, &;a])plts. ; 
sued for 6c were aw'arded commission 
I ujKm tho entire purchase: — Held: the 
ciuestiun was w’hethcr the sole went , 
I oil by reason of the purchaser not 
' beinff lK)und or by reason of resps.' 
inability or refusal to complete, 8c there 
1 must lie H new trial unless applts. w^ore 
i willing to reduce the verdict iii their 
favour to the amount of the eominlsslon 
on tho deiKislt. — Mackenzie r. (?ham- 
; riON (1884-5), 12 B. C, R. 649.— CAN. 

1768 iv. .1 — A broker to negotiate 

a loan on the property of A. introduced 
a person willing to advance the amount, 
who actucdly placed the money in the 
I hands of the attorney, but the latter 
having found defects in title, the 
i transaction fell through: — Held: the 
' broker entitled to commission, 5: regard 
1 being had to the terms of agreement 
' he w’as not bound t« prove some real 
: defect in the title in order to recover 


reiiiumTation. — Ki.i\s r. Govind 
(’HUNDKK KuATICK (1902), I. L. R. 
39 Culc. 202 ; 7 C. W. N. 297.— IND. 

1768 V. .1— Astipulation byahou^e 

ligeut that Ids fees were to be i>aid when 
the property should bo disiiosed of does 
not warrant him in charging fees when, 
after a proposal made & accepted, tho 
treaty went off, by reason of a udsre- 
preseutation by the owmer of the house 
of the state of the title. — Cannon r. 
Kelly (1834), Hayes 6c Jo. 655. — IR. 

1768 vi. .1— Where a priueii»al 

knew' he hod not, at tho time of employ- 
ing un agent for sale of land, power to 
give a title to the land, & took advan- 
tage of the work of the agent, 6c pre- 
vented tho proposed buyer from com- 
pleting the transaction : — Held : he 
WHS liable to pay the agent a reasonable 
sum for his work. — Cannon v. Vena- 
bles (1906), 26 N. Z, L. R. 518. — 
N.Z. 

1758 vll. .1— Pltfs,, land agents, 

w'ore employed to find a purchaser for 
deft.’s farm. They procured a binding 
contract, but deft, being unable to give 
a good title to aU the leaseholds as 
described in the contract of purchase, 
the purchaser cancelled the contract : — 
Held : pltfs. entitled to their commis- 
sion. — HiNK Ac Bond v. Baddeley 
(1912), 32 N. Z. L. R. 181, C, A.— N.Z, 
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(1892). 8 T. L. E. 278. DUtd. Beale v. Bond (1901). 84 

L. T. 313, C. A. 

1760. Agent must first fulfil his part of 

bargain.] — Where an agent seeks to recover com- 
mission for procuring a loan upon mtge. he must 
prove ho has obtained a person willing &> able to 
lend the money, in the absence of which it is imma- 
terial that the title is found to bo defective or the 
property is not such as was described to the agent. 
— Hornby v. Eberle (1884), 1 T. L. R. 104. 

1761 . . ] — Where an agent employed to 

borrow money upon leasehold security finds a 
person able & willing to lend, but the negotiations 
go off by reason of such person discovering unusual 
covenants which the agent was not informed of, 
the agent is entitled to the whole of the agreed 
commission for procuring the loan. 

Deft, agreed to pay pltfs. a commission of 2 per 
cent. “ for procuring him on loan tlie sum of 
£20,000 upon the security of certain leasehold 
property,** having 3 days before such agreement 
furnished pltfs. with two valuations of the property, 
each of them stating the lease to be for a term of 
09 years, & setting the value at about £37,000, & 
on(‘ of them assuming that the lease “ contained no 
arbitraiy or restrictive clauses, but only the usual 
covenants.” Upon the stren^h of these valua- 
tions, pltfs. applied for a loan to a provident insti- 
tution, the directors of which agreed to advance it, 

“ subject to the title & all other questions proving 
to be satisfactory.” Upon examination of the 
lease on behalf of the institution, it was discovered 
that the lease, instead of being a lease for 99 years 
absolutely, contained a proviso for re-entry under 
certain conditions, which coiLstituted a substantial 
deterioration of its value, whereupon the directors 
refused to make the advance : — Held : pltfs. were 
entitled to the whole of the agreed commission. 

If the directors were not justified in refusing to 
go on with the loan deft, ought to have proceeded 
against them ; & if they were justified, then the 
failure of the loan was owing to deft.’s own default, 
or the failure of the security he had proposed. In 
either view pltfs.’ title to their coimnission ought 
not to be interfered with ( Lord Cairns , C. ). — Green 
i. liUCAS (1875), 33 L. T. 584; 40 J. P. 390, 0. A. 

.1 ti '((tlatiuna : — FoUd. Kish«.*r r. Drewott (1878), 48 Li. J. 

0. B. 32, C. A. Distd. lie Savoroitrii Life Akkoi*, Co., 

Saltor'H (Uaini (1891), 7 T. L. It 6()2. Folld. Ftiller v. 

lO uiK'H (1892), 8 T. L. U. 278 ; White v. Turnbull Martin 

(1898), 78 L. T. 726,0. A. 

1762. Saleof land.] — Defts. were instructed j 

to sell by auction a freehold property, & the terms , 
upon which they were t<i be paid commission were 
contained in two letters, dated June 7 & 8, 1909, 
respectively, as follows ; ” If the j>roperty should 
not be sold at the auction, but should be sold with- 
in, say, 2 months afterwards, to a purchaser who 
has been found by means of yom* advertisements or 
l)osters or through your introduction, then you are 
to receive half of the commission you would have 
received if the property had been sold at the 


auction ’* ; & : “ If a sale should take place either 
before the sale under the hammer or before Oct. 30, 
1909, the usual commission of 21 per cent, upon 
the first £5,000 & 1 1 per cent, upon the balance is 
to be paid to us, such conunission to include all 
out-of-pocket expenses. If the property remains 
unsold at Oct. 30, then no charge of any description, 
whether for out-of-pocket expenses or service, is to 
be made by us.** At the auction the property was 
knocked down to a purchaser who signed a contract 
& paid a deposit, but subsequently the contract 
w^as rescinded by the vendor in consequence of a 
rt^quisition being made by the purcha.sor with 
which the vendor could not comply ; — Held : defts.' 
commission was payable on the property being 
knocked down to a purchaser at the auction, not- 
withstanding there was no completed sale. — 
Skinner r. Andrews & Hall (1910), 2(3 T. L. R. 
340; 54 Sol. Jo. 3(30, O. A. 

1763. Principal declining to accept loan.] — If A. 
employs B. to raise money for him, A B. finds tho 
money, A. cannot, merely by decliniiig to accept 

! it, deprive B. of his commission. — M ason r. (.’lif- 
TON, No. 174(3, anlc . 

1764. Contract rescinded under reserved power.] 

— A. iustructcMl B., an auctioneer, to sell certain 
property on commission. A special aiTaiigement 
Wiis made that if the property should not bo sold, 
a specified foe slnmld bo charged, out-of-pock(?t 
expenses. The property was sold to IJ., but .subse- 
quently A., acting under a condition in t he contract 
of sale, rescinded tho contract. B. claiiuod com- 
mission on tho price agreed to be given by II. : — 
Held : (1) commission was only payable on a com- 
pleted sale ; (2) commission was not payable iind(n’ 
the terms of the contract itself ; (3) there was no 
default on A.’s part preventing tho contract from 
being carried out. 

i Land can only bo .said to bo .sold when t he con- 
! veyaiice is comi>lete, not when there is a iin^ro cou- 
I tract to sell. IMtfs. being entitled to rt»scind, there 
was no defaultou their part (Loud Ksuer, M.H.). — 
Bkacock V, Freeman (1888), 4 T. L. H. 541, C. A. 

Annotation : — Distd. .Skinner r. Aiiflrews iN Hall (191(0» 26 
T. ij. 11. 340. (J. A. 

1765. Principal unable to Justify statements on 
• which negotiations proceeded.] — Deft, employed 
I pltf. to obtain for him an advance by way of mtge. 

' on certain jjromises, commission to be paid, one 
half when the first instalment of the loan ^^’as paid, 
the balance on payment of tho .second iiLsl alment. 
Pltf. negotiated witli a building society on tlni basis 
of a statement furnished by deft, as to the tenan- 
cies of the prerriLses, & tho society agreed to make 
the advance, but subsequently witlidrew on dis- 
I covering serious inaccuracies in tho statement : — 
i Held : pltf. entitled to his commission, 
i Tho cases have long been settled that if tho 
' person f)roposing to negotiate a loan brings the 
, principals together, & if nothing remains for him 
! to do, he is entitled to his commission (A. L. 


1760 1. Agent must first fylfil his j iiiiHsiou : — Held: (1) tho Btipulatioii ■, ouga^c'd "to ralKO a loan " (iischargCH 

eart of bargain — What amounts to fulfil- i was not merely to llnd a capitcdlst j bis duty as soon as he llnds a ereditor 
/nent.] — Defts. oxocuted the follo\\1ng ; ready & willing to advance the money, i who is able & willing to advance money, 
letter of authority In favour of pltfs. : ' but also to procure funds for the satis- j should be iinpf>rU*d In the luterprcta- 
" VVe authorise you to .raise a loan of ' faction of the debts of defts. ; (2) even t tlon of contracts in India. — Kmha.v 
11 lakhs (or less, if so required). We i assuming that pltfs. undertook only to Pkosad Sinoha v. Purnkndu Narai.v 
agree to pay you a commission of 5 i>er And a person ready & willing to advance ! Sinuha (1911), 16 C. \\ . N. 703. — IND. 

cent, on such amount as may be ad- , the money, they had not doniJ so, as ! 

yanced by the capitalist to us. . . I the ca pi t^wlst whom they found imposed | 1766 1. Principal unable to jualifu 

I»eft8. did not state what the value of a conditiou as to the margin of security j statements on which ntjgoliaiiona pro- 

the security was, but pltfs. represented j never proposed or accepted by the lx)r* \ ceeded.\ — A real estate agent has the 
to the capitalist that the value of the ' rowers, Sc at no stage of the negotiations I right to be paid hiscoinmihslon, though 
property would be not less than 20 i was he ready to accept the estato as it no sale have resulted by reason of the 
lakhs. Sc the capitalist insisted upon i stood os security for the loan, to | fact that the object of tho sale was not 
satisfactory proof before he would advance the funds on the terms pre- i in the condition in which it was repre- 
^MBTee to make the advance. The i scribed by the principal. Qu. : whether | sented to be?, a« in the case of an hotel 
negotiation with tho capitalist having I the technical meaning ascril)ed to the | when transfer of the licence cannot b«5 
for this reason fallen through, pltfs. | expression " to raise a loan " in English ! obtained. — Lamarre r. T^laiumont 
sued for recovery of the stipulated com- i coses, impbing that the agent who is ' (1915), Q. R. 48 S. C. 461. — GAN. 
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^ed. S.—AgenVa rights against principal: Sub- 
sect 1, E* {n } d: (6).] 

4Hmith, J.)* — r. Kames (1892), 8 T. L. R. 
278. 

Anmdftfton Wliite r. TUrnbull Martin (1808), 78 

J.. T. 727 , (', A. 

1766. Principal releasing third party.]— Defts. 
wtiW) employed by plif. to find a purchaser for his 
yacht. Defts. found a i)urchaser who i)aid a deposit 
& subsequently became insane. Plif. released the 
))urcbaser’s representative from the contract & 
directed defts. to return the deposit : — Held : 
defts. entitled to bci paid the agreed cornmLssion 
on the purchase. — Platt v. Depree (1893), 9 
T. L. K. 194. 

1767. Principal taking transaction out of agent’s 
hands.] — Deft., owner of a public-house, instructed 
pltf., a public-house broker, to find a purchaser. 
JMtf. introduced D., who paid a denosit signed a 
<;ont/ract for the ]>urchase, which he subsequently 
failed to co!nj>l<'Xe. 'Phe contract jjrovided for the 
]>ayme.nt (d commission upon the purchase-money : 
— Held : ( 1 ) idtf . 4mtitl(d to commission, as ydtf . 
had found a purchaser, whom deft, was willing to 
accept A: who would accept deft.’s terms ; (2) on 
the fact s dc‘ft. had taken the negotiations out of the 
hands f)f the agent waiv(*d his right to say that 
the commission had not b(*en earned. — I’ assino- 
UAM V, KiN(i (1H9S), 14 T. L. H. .392, C. A. 
Aiinottiiion Reid. Pcak r. Pond (1901), 84 L. T. :iin, C\ A. 

1768. Principal’s failure to go out of possession — 
Reasonable time.] —When a person employs a house 
agent to sell the hiase of a house of which he is in 
occupation, A;, nothing is said about going out of 
possession, there is an impli(Ml promise to do so 
within a reasonable t<ime. 

Pltf. was instructed by dt*ft. to find a purchas(‘r 


for his house for £4,000, & on Jan. 16 he found S., 
who required possession by Mar. 15, ready & willing 
to pay that sum. Deft, refused the oner on the 
ground that he could not give up possession on 
Mar. 15. The jury found that from Jan. 16 to 
Mar. 15 was a reasonable time ; — Held : pltf. 
entitled to his commission. — Nosotti v. Auerbach 
(1899), 15 T. L. R. 140, C. A. ; affg. 79 L. T. 410. 

1769 . Measure of damages.] — The measure of 
damages in an action by an agent against his prin- 
cipal for wrongfully preventing him from earning 

I his commission, where nothing remains to be done 
by the agent to entitle him to his commission, is the 
full amount of the commission which he would 
have received if the transaction had been com- 
pleted. — Roberts r. Barnard (1884), 1 Cab. & El. 
336. 

Annotaiion Refd. Fuller v. Eamos (1892), 8 T. L. R. 278. 
(h) Third Parly not completing, 

1770 . Substantial performance of agent’s duty.] — 
Deft, promised to pay })ltf. £5 “ if he would provide 
a tenant for certain premises, get him £350 for 
his lease.” IMtf. i>rocured S., with whom deft. 

I entered into an agreement, & received £50 as a 
deposit. S. being unable to complete his engage- 
I ment, deft, afterwards consented to release him 
from further performance of it, but retained the 
£50: — Held: (1) this was a substantial perform- 
ance of the condition on the part of pltf. ; (2) ho 
was entitled to r»M!Over the £5 from deft. — HoR- 
FORT) V, Wilson (1S07), 1 Taunt. 12; 127 E. R. 
733. 

Distd. Beale v. liond (1901), 84 L. T. 813, 

1 C. A. Refd. Bull r. J»rice (1831), 7 Bing. 2.37. Mentd. 

Nttthnn v. Buokland (IHIH), 2 Moore, C. P. 163; Doe d. 

: Teynluim v. Tyler (1S30), 0 Bing. 601 ; C rease r. Barrett 
1 (183,')), r> Tyr, 46S : Doe d. Welsh r. Languid (1S47), 1(> 

! M. A: \V. 497. 


1766 1. 1‘rinrijKii nUosimj ihirti jmrtu. I 
- - An .itgeiit f<»r sale of projMTty pro- 
<*ured a pundioHep willing to purelnme 
lerniH ae<’<^p(ed by tin' owner; the 
building on tiu' prop<*rty being <b'feelive 
A: the ouiu'r unabb* or unwilling to 
make it good, the owner jigreed with 
the pnrelvaher Hial tin* ugnTinent for 
Kale Hhould be cane<'lhMl I/rld ; ( I ) the i 
agent was entitled to compi'iisation for 
HervieesftHouftowrtnfwm 7nrruHov\iy way 
of damages ; (2) in t.la‘se eireumstanee.s 
he should be awarded the uiiiount of 
eoinmlssjon agreed on t>u an aetunl 
sale; (3) he wtw entitled not\>ith' 
htandlng he had not proeni-ed u pur- 
<*haser to execute a binding agrt‘e- 
ment. Prickett v. liaduer (IS.'iO), 1 
<• 11. N. S. 290; Ixidierts v. liaruard 

<1884), 1 C3ib. & El. 330; & FuUcr v. 
Ktwm (1892). 8 T. L. U. 278, cited.- 
BUYIXJKH r. ULKMKNT (1901) 24 

V, b. T. 90 ; 14 Man. L. R. ,588.- CAN. 

1766 It .1 — I'ltfs. were agents for 

sale of land to be paid a llxed eoininls- 
Hlon by InslahnentH eontenuwraueous 
with pavinent of liistalinents of pur- 
chase -money. A purchaser was found, 
& one InslBlment of purchase -immey 
Si oommlHsion paid, & then the contract 
was C 4 Uicelled by oonH<*nl, with no Intent 
to avoid payment of the comintssioii. 
Snlwetpiently the purchaser rt*pur- 
x'hosed from the prlneloal direct : — 
Held: pltfs. not entitled to eominis- 
Hlon.— H ammku r. Buixock (1910), 14 

W. L. U. 052,— CAN. 

1766 lit . 1 — A., an agent for sale, 

was instructed by the oui»er to sell his 
property at a fixed price, in a letter 
f^tating, " If yon can sell, 1 will give yon 
£100 commission.” A. procured 1.. who 
was approved by the omier, Sc who 
entered Into a binding contract to pnr- 
<^hase at agret^d price, & paid a deposit 
of £800. L. then refused to complete. 
& the owner, without A.’s knowledge, 
agreed to release li., in consideration of 
bis forfeiting the de])oslt. On same day 
the owner sold to M.. for £200 less than 


li. had agreed to pu> ; Held: A. 
entitle<l to recover <‘on)mission agreed 
on by the owner. r. Paicsons 

(190(1). 20 N. Z. L. It. Ulo.—N.Z. 

1766 iv. .1 — An agent to find a 

inirehaser on commission found pur- 
! chasers wlio entered into an agreement 
in writing for tlie purehahc, l»ul 
tlicy could not comply witli JiHiid Act, 
190S, it, they agreed to find a snb-pur- 
eliaser. The siib-pnrelmser refused to 
eoniplete 6: the owiier subseijnently 
released the original purchasers from 
their eoiitraet : — Held: the agent en- 
titled to commission, the ow’uer having 
prevented completion of tlie eontrael 
by releasing the purchasers. — M cKkvn 
, V. Bru k (1912), 31 N. Z. L. R. 769, 

I C. A.— N.Z. 

a. PrineijHil failing to obtain con’ 
tract.] — Pltf. by deed agreed to obtain 
security to enable deft., to procure a 
(Jovt. contract, & waste receive eom- 
missiou on the price of the contract 
payable Bcmi-aimually until eompie- 
tion. Deft, having laileil to comply 
with the Act authorisiug the contract : 
— Held : pltf. entitled to commission, 
08 he had carried out his agreement.^ — 
Dkvlin i\ Bkkmkr (1880), 4 L. N. 59; 
10 R. L 681.— CAN. 

b. Principal failing to employ 
workmen.] — Pltfs. entered into a con- 
tract with deft, to supply him with 
labourers who wronld receive 81.25 pt»r 
day. litfs. went to N.Y. & brought back 
the men who agreed to pay pltfs. 11,00 

I comnitssion per head & repay advances 
j made by pltfs. for their railway fares. 

I Pltfs. si>cnt $25.00 for their o%vu ex- 
penses & advanced 8700.00 in part 
j iMiyment of their railway fares. Deft, 
refused to furnish work to the lalionrers 
when they arrived Sc pltfs, brought an 
action to recover damages for breach of 
contract : — Held : pltfs. were entitled 
to recover 6750. — Makdia r. McMahon 
(1889)17 A. U, 34,— CAN, 


c. Principal failing to execute orders 
properly.] -Defts. agreed in uTiting to 
1 pay pltfs. cennmission on sales. Idtfs. 
assisted in olitaining a contract for pur- 
(iiasc of an engim* made by dt‘fts. snli- 
ject to the engine satisfying certain 
, tt'sts wiiich when coinphicd it failed to 
I (Jo '.—Held : xdtfs. entitled to their 
I coininisRion. — Au.xtkn Brotiikrs r. 

I UwAiirAN Firk Engine (’o. (1907). 4 2 
N. R. 77; 3 K. L. R. 222; 4 E. L.R. 

; 277.- CAN. 

d. — . 1 — Resps. agreed to i»oy 

1 applt. a commission of 6 jier cent, on 
I all accepted orders. Applt. procured 
tt binding contract, duly executed 
lietween 13. Co. & reaps., whereliy the 
CO. bound themBclves to purchase from 
i rt'spa. during a jKTiod of me year nt)t 
I less limn 838,000 worth of paper at 
I a named price & of a kindsjH'cified to 1 m' 
fully up to the standard of submitted 
I samples : — Held : default in carrjing 
I out the agreement I)cing wholly attn- 
I butablo to resps., applt. was entitled to 
his comrniH.sion. — W hyte r. Nationai. 
Paper Co. (1915), 51 S. C. R. 162.— 
CAN. 

1769 i. Mextmre of damagejt.] — Ken- 
NERI.EY r. llEXTALL, No. 1750 iv.. ante. 

-CAN. 

i 1769 11. .1 — BRYpaESr. Clement, 

1 No. 1766 I., onfe.— CAN. 

' 1769 ill. .1 — CAPSTiCKr. Chapman, 

1 No. 1754 xili., fln/f.— N.Z. 

i 

i PART VIII. SECT. 8. SUB-SECT. 1.-— 
E. (b). 

i 1770 1. Suhetanlial performance of 
agent's duty.] — Where a broker or agent, 
has negotiated a sale of property be- 
tween his principal Sc a purchaser whom 
he has procured, Sc an agreement for 
carrying out the transaction is entered 
into between the parties, he is entitled 
to his commission, notwithstanding 
that the agreement may have fallen 
through by reason of bad faith in one 
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1771. Third party not deUvering title.]— Upon a 
negotiation between A. & B. for an exchange of 
advowsons A. agreed to pay to the agent, 0., £100, 
** one-third down, the remaining two-thirds when 
the abstract of conveyance was drawn out.** The 
one-third was paid. A. delivered an abstract of his 
title, but no abstract was delivered on the part of 
B., & the negotiation dropped : — Held : C. could 
not maintain an action against A. for the remaining 
two-thirds of his commission, the event, on the 
happening of which his right to it was to arise, not 
having occurred. — ^Alder v. Boyle (1847), 4 O. B. 
(535 ; 16 L. J. 0. P. 232 ; 9 L. T. O. S. 2401 11 Jur. 
591 ; 130 E. K. 657. 

1772. Orders cancelled by agreement between 


principal & customer— Measure of damages.]— 

Defts. agreed with pltf. to pay him commission on 
orders from certain customers introduced by him 
** during a term of 3 years, dating from the recomt 
of the first order in each individual instance.** To 
the agreement was appended a list of customers, 
which included the names of B. Sons. B. & Sons 
had agreed to buy from defts. 30 machines or pay 
a forfeit of £30 for each machine not taken. Tney 
only took 3 machines, & by agreement with defts. 
paid £600 instead of £810 by way of forfeit to cancel 
the contract. 1*1 tf. claimed commission on the 
price of the 30 machines, or alternatively on the 
£600: — Held: (1) B. & Sons had given defts. 
“ orders ” for 30 machines within the contract 


deprive pltf. of his right to th© full 
commission. — S cott v. Benjamin 
(1905), 2 W. L. 11. 528.— CAN. 

g. .]— An agent appointed to find 

purchasers for land, & to collect from 
them the instalments of piirctiase •money , 
is entitled to full conimission when* the 
agrocinents for sale an*, upon default of 
payment, of instaliiumfs, cancelled by 
the principal.- -UoTiTESAY Pauk Cu. v. 
Montgomkuy Brothers (1916), 81 

W. L. n. 8 ; 8 W. W. K. 205.— CAN. 

h. Third party failino to tender ms/i.] 
— An agent cannot recover his oom- 
inisRion, in any event, if he llnds a pur- 
elxasor, uiiloRs he tenders tlic ainoiint of 
the price payable in oasli. — Lanoevin 
r. Duval (1015), Q. K. 47 S. C. 511.— 
CAN. 

J. .j — Proix^rty was placed by 

deft, in pltf.’s hands for sale. The 
terms of sale to a purchaser wei e agreed 
upon, but on the day for completion 
ho iendcrctl a note in lieu of the cash 
deposit reiiuired. Deft, agreed to tako 
the note at ilrst, bnt later on, End- 
ing It iinpoHslblc to get it discounted, 
rcfusc^d to accept it, & the s«.lc fell 
thniugh : — Held : no oommisslon hail 
becu earned, as sale of the prop(*rty bad 
not iK'cn completed. — MctJifisii v. 
Cook (1909), 10 VV. L. R. 349.— CAN. 

k. Third party failivo to make </c- 
jtoait.] — was employed by defts. 
to sell certain i)roj»erty, brokeragi^ to 
be paid on receipt, by ilie ])rineipal of 
tin* money, & the transiu’tion to be 
completed within a fortnight. I’ltf. 
negotiated with & his brother, who 
agreed to lKN;oine pnrchariei*H on terms 
that Hs.l 0,000 shonid be paid inune- 
dlately as earnest & the balance 
(Hs. 27,000) of the jmrehasc-inoney with* 
in four months. The purchasers were 
unable to pay the eapnost-money, & 
handed defts. shares as seoiirity, which, 
with the exception of one, were after- 
words returned to the j»urcUaser»’ 
family, the one not returned having* 
Ixjen sold to defray expenses incurred in 
connection with the lransac;tioii. Pltf. 
sued to rt^<!Ovor Us. 1 ,500 as brokerage : — 
field: pltf. was not entitled to n^cover 
more than a (iwirUum meruit, & was only 
(*n titled to a iKTcentoge (5 per (sent.) on 
the value of the sliarea wl»l(“h had lK*e.n 
imtually rwelved by defts. Part of the 
bUHiness for which pltf. was employed 
w’os to find a solvent purchaacr. — 
SStokich v.Hoondernath Kiiotf (1898), 

I. L. II. 22 Bom. 510.- IND. 

1. .1— Pltf., an fixgent, was em- 

ployed lx> procure for defi.’s land a jnir- 
chuHCr who would deposit a certain suini 
appropriated to the purchaser with a 
named bank Ix^forc a stated date pending 
the arrival of clear tit-le, Pltf. procured 
a purchaser willing to buy, but ho dc- 
INDsited tin* sum in the bank to his own 
credit. Deft. r(‘fused to sell & pltf.. 
sued for commission : — Held : deposit 
was left at the bank at the disi>osal of 
the prospective purchaser without 
lx)ing appropriated to the sale as the 
lonna of pltf.’s employment rcciuircd, 

Sl pltf. was not entitled to his com- 
mission.— Y atI':h r. Rk8ER (1900), 1 

S. a R. 577.— CAN. 

L L 


or other of the parties to tlie contract. — 
Liouthall V. Caffrey (1883), C L. N. 
202.— CAN. 

1770 ii. — Pltf. procured a con- 
tract ill proper & intelligible Ic'rins 
signed by deft. & H. for sale by deft, 
to 11. H. refused to carry it out , on the 
ground that its olTect was different from 
what he thought : — Held : wliethcr the 
contract was enforceable against II. or 
not, pltf. had done all that was needed 
in introducing him as a piireba,scr on 
the terms proposed, & was entitled to 
conunission. — H unt v. Moore (1911), 
10 (). W. K. 73; 2 O. W. N. 1017.-— 
CAN. 

1771 i. Third party not deliver ing 
title.] — Defts. agreed to pny commis- 
sion to pitfs. on purcluLse of laud on 
condition that if tlie vendor was unable to 
deliver title, there was to be no corninls- 
-<i<)n : — Held: pitfs. entitled to ivcover, 
<tcftH. iiaving failed to prove tlie con- 
tingency exonerating tliein ; the evi- 
ilcnee showing that the vendor was 
willing to complete, hut that the parties 
ultimately agreed to aliandon the 
«-ontrjw5t. — C’AMi’Bici.L i\ B oland (1917), 
2 \V. VV. R. 819.— CAN. 

1771 ii .1 — Appll. employed rosp., 

a commission €gfeul,und(Tuii agreement 
by wliieh Ikj was to receive a oomniis«ion 
on selling or exeliaiigliig applt.’s land. 
Ke.sp. was agent of P., ulioin lie intro- 
duced as willing to excliaiigc his land, 
but not bi’iiig able to make a good title, 

( be agreement to exchange entered into 
was abandoned : — Held : resp. not 
mtiU(*(1 to conunission. — i’AoE v. 
IUkek (1908), 28 N. Z. L. R. 149, - 
N.Z. 

1771 ill. — — .1 — Resji. aiitlioii-od 
applts. to dispose of liis property for 
him. The authority was in the following 
terms ; “ 1 hereby authorise yon to sell 
on my account the proi>crty described 
on the back hereof. In the event of a 
,'.aJe or exchange being effected tty you 
or through your instrumentality, or 
upon your introducing a bond fide pur- 
chaser, 1 Mill pay you a commission 
at the rate of 24 per cent, on the pur- 
chase -money.” Applts. found A. Milling | 
to exchange, but owing to A. not Ixing j 
able lo make a good title to his property, 
the proposed exchange did not even- 
tuate: — Held: applts. not eutitl(‘d to 
oommitjMion. > — Beri.inoiiam r. Bly' 
(1915). ,34 N. Z. L. R. 638.— N.Z. 

a. Third party rescinding agree' 
mciU on ground of mistake.]— Whero a 
purchaser obtains rescission of an agree- 
ment for sale of land, on the ground of 
mistake as to the land purchased, the 
Rgent of the vendor is not entitled to 
eommission. — C arrutuerr v. Fischer 
(1906), 6 W. L. R. 42.— CAN. 

h. Third party refusing to com' 
Pletc,] — Deft., owner of properly, M'as 
desirous of selling It, 6c pltf., a real estate 
*^nt, called at deft.’s house & asked 
deft. *8 wife, deft, being away, if she 
wanted to sell. She replied, ” We j 
vented to sell. Of course If we got our 
im<5e we would sell,” & mentioned the 
pnee she wanted. Subsequently pltf. i 
introduced a purchaser, 6r an agreement 

J. — VOL. L 


was slguod & a deposit paid, & deft, 
signed an agrt^emeiit to pay pltf. Ids 
conimission ‘‘ for selling my property.” 
The piu-chaser afterwards thought he 
liad paid too much for the property &. 
refused to complete, whereupon pltf. 
sued for his commission : — Held : (1 ) a 
purchaser having been found, there 
remained nothing else for tip* agent to 
do ; (2) what the parties meant by 

“ selling ** pi*opcrty was the successful 
effort of pltf. to procure a purchaser 
acceptable to the vendor, the purohoser 
signing a contract. Peacock v. Freeman, 
4 T. L. R. 641, cited. —S mith v. Barff 
(1912), 27 O. L- R. 279; 4 O. W. N. 
230 ; 8 D. L. U. 999.— CAN. 

0. Third jiarty introducing unauthorised 
term.] — To entitle himself to a coinmis- 
sjon for finding a purchaser of land for 
his principal, the ogemt must show that 
t/he purchaser found was not only in a 
situation & ready & able to carry out. 
the purchase, but was also willing to 
carry it out on the terms aut-horised by 
the principal, so that, if the purchaser 
Btipulates for an additional term not 
authorised nor agreed to by the vendor, 
the agent is not entitled to any coni- 
inlsslon.— E gan r. .Simon (1909), J9 
M. U. 131 ; 11 W. L. R. 319. -CAN. 

d. Third party failing to complete 
in time.]— Pott, placed projicrty in 
pitfs.’ hands for sah? at, a fixed price. 
They obtained a purchaser who entcr(*d 
into an agrecmoiit to purchase at the 
pricci named. By the IcrinH of the 
agrt*eni<*nt for sale there wore conditions 
as to title? & the right to the vendor, 
if he was unable or unwilling to ansu^er 
re^quisitlons upon title, to rescind tlie 
contract. The purchaser assigned his 
interest in the contract to a third party, 
who asked for& received anexUmsion of 
time for completion of the rale, & the 
day before that fixed for completion 
was notified tluit unless it were com- 
pleted tliat day the. vendor would no 
longer be lamnd. The third party did 
not complete. In an action by pitfs. 
against the vendor for their commJs- 
Hioii : — Held: pitfs. M*ere authorised 
to find a purchaser for property at 
price named, & had done so to their 
principal’s satisfaction & procured 
binding contract, & wero entitled to 
eonimission, although the sah? did not 
go through owing to the buyer’s default . 
Fuller V. Karnes (1892), 8 T. L. K. 27«, 
cited.— (ViPELAND V. Wedlock (1906), 

6 O. W. R. 539.— CAN. 

•. I'hird party unable to find money.] 
— An action for commissi(m on sale of 
hotel premises M'os dismissed, as the pur- 
chaser appeared willing & ready to pay, 
but MTUS not able so to do. — Oowari* v. 
Lloyd (1909), 12 W. L. K. 497.— CAN. 

f- Third party making default in 
paying insUdmenl .] — Where the agent’s 
comix^siou Mrith a vendor m'Os depen- 
dent upon Mdiether or not a sal© of 
land should ” go through,” & where a 
concluded agre«jment for sale In Mndting 
was signed by the vendor be vendee, 
but subsequently the vendor cancelled 
the agreement because the vcnde<? had 
not paid the second iiiHialment of the 
purcfiaae -money : — Held : this did not 
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Sect 3. — Agent's rights against 'princijml: Sub* 

(2) pltf. was not entitU^d to commission on the full 
market price of the 27 machines; (3) he was 
entitled to recover the commission claimed on the j 
£iiO(). Semblc : he was entitled to commission on , 
jUHJO. — Fikld V . Manjx>vu (1889), 5 T. L. B. 014, 

* 1773. Building agreement— Third party falling to 
build.] — Pltf., an estate agent, was employed by 
deft, f-o sell a piece of land for building purposes. 
l*ltf. introduced VV. as a [mrchaser. \V. com- 
menced to build, but never finished the houses 
contemplated. IMtf. claimed commission, alleging j 
it was payabh* as soon as the agreement was signed, j 
Deft, relied upon a usage that in the case of building | 
agreements commission was payable not when the ; 
agreement was signed but when the houses had i 
been built At leases had been granted : — Held : (1)1 
tiio usage was proved; (2) pltf. was not entitled to ' 
commission. — KiiiK v. Kvanh, No. 1728, ante. 

1774. Underwriters' agreement not carried out.] 
— Pltf. w as employed by defts. on commission to pre- 
cu!*(j tli(j underwriting (jf certain debenture & i)re- 
forenco stocks of tin? M. By. Co. Pltf. procured a 
mnriber of persons to undervvriBj the stock, but 
such persons did not carry out their undertaking. 
It was not suggested that they were men of straw 
or that ])ltf. had acUul fraudulently : — Held : pltf. 
entitled to his commission. — Mom v. Martkx 
(1891), 7 T. h. H. 330. 

1775. Remuneration payable when purchase com- 
pleted. ]■ Deft, aijjreed withari estate agent to pay 
him commission in th<‘ ev(‘nt of his finding a pur- 
chaser “on comple(i(»ii of the purchase.” Tlie 

1 >urchas('r intro(liic(*d by the agent signed a con- 
ract for the pui'chas(‘ A: paid a (h^posit, but ulti- 
mately, being unaf)h‘ t<» c<)iriplete, th<* contract was 
rescinded \ -~Held : no oommiHskm was payable, as 
the purchase bad not b(*<ai eomfih'ted non-com- 
plotion was not due (,h<! fault of tlie vendor. — 
Lott v. Oi?tiiwaitio (1893), 1(» T. L. B. 70, V. A. 
Annotntforie: — Folld. (’Iiaiunan r. 'IDOf), 5»I L. T. 

17, a A. ; Vnldati (’nr Acene> v. Fiat Motors (lOl.'i), 

T. L. U. 73. 

1776. .J~ Deft, gave to pltf. a commission 

not.<? in these D'rms ; “ If your fri(!nd is named & 
int,roduc(5d within one week, ik becomes the [>ur- 
chastT (»f the above hut.(*l, you .shall be i)aid as by 
w^ay of commission a sum of £50 when &; if the 
purchase is completcul by private treaty.” I’ltf. 
introduced his friend, who signed a formal contract 
to purchase tluBiotel for £2,000, of which £200 was 
paid at once, Ac. the balance was to bo paid u]K)ii 


completion. Purchaser, being unable to find the 
balance of the purchase-money & carry out the 
contract, was released by deft., he retaining the 
£200 paid as deposit : — Held : upon the true con- 
struction of the contract pltf. was not entitled to 
the commission. — C hapman v . Winson (1904), 91 
L. T. 17 ; 63 W. R. 19 ; 20 T. L. R. 663, C. A. 

(c) Other Cases, 

1777. Reserve price not reached.] — A spirit broker 
held entitled to commission of half-a- crown per 
j)uncheon for putting a quantity of rum up to sale, 
although the sale turned out to be ineffectual. — 
Stewart v. Kaht.e (1822), 3 Stark. 161. 

1778. House not let — Evidence of usage.] — Plifs. 
had been employed by deft, to let a house, A: a 
negotiation with a customer took place. Pltfs. 
were put to much trouble, but the negotiation 

! broke off & the house w as not let. To an action 
i brought by ydtfs. for their trouble in & about this 
I negotiation, it was insisted on the part of deft, that , 

, the house not being let, y)ltf . could not recover, such 
i being the custom ©f the trade. At the trial the 
I following questions were put to a witness : “ Is it 
usual, according to the custom of the trade, to pay 
; a coininission when a house is let ? ” “ Is it usual, 
according to the custom of the trade, to pay a com- 
j mission when the house is not let ? ” — JlelA : these 
qm^stions w'ere properly allow'ed, the object being 
not to establish a general custom binding on th(^ 

, public, but merely to show' w'hat was the implied 
' contract between the parties. — N utter v. CJ wen- 
nap (1842), 6 J. P. 732. 

1779. No binding contract made.] — VVhcTe house 
agents wore employed to sell houses upon the terms 

! that their commission should be payable upon the 
treaty b(*ing concluded ; — Held : ( 1 ) they could not 
, recover their (‘ommission until a contract binding 
i upon both part ies had been entered into ; (2) they 
w’er«‘ not (*nt it Itxi to recov(T it when they had intrtl- 
1 (iuced a ])urchaser who agreed tx) the vendor’s 
j terms, no contract in writing to satisfy Stat. Frauds 
I having been entered into between them ; (3) the 
I terms of the contract were unambiguous; (4) no 
i parol evidence of custom could be received.— 

; (%)TTON V. Swann (1818), 11 L. T. O. S. 63. 

! 1780. Purchase not completed.] — In an action 

I to recover commission for the sah‘ of houses by 
I pltf . as deft.’s ag(‘ut, it appeared during the trial 
! that, although the contract had been entered into, 
i the imrchase was not complete; — Held: pltf. 
, must be nonsuited. — Wad e r . TArrERSALi. (1851), 
' 23 L. T. O. S. 321. 


1775 1. licinviuration payable when 

'imrctMSe I’llf. oJuinKHl eoui- 

iiiisMon as ou a Mile of land. A doiKislt 
<»f was pal<l, & then deft, wrote 

that commission would Im' paid ** ou 
coinplclloti of the de^il.” A foriiiul 
agrooinent was exccut<*il, &, a further 
$•(.000 paid, but Hiibsi'qucutly the 
VuircUuser made default in payment of 
further lustaliuentH of the pun'haso- 
money, A' doft. took hack the land, re- 
talnlim all money luild, & mdeased th<‘ 
imn'haser from further liahlllty;- 
llfld : the wtirds “completion of* the 
deal ’’ meant execution of a ItlndiuK 
OKrtH'inent of sole, A pltf. was entitled 
to eommiHMlon. llAvrNicii r. Uoiv 
mNULY (l»0S), 7 W. li. U. 7fil ; S 
W. L. U. 743; 18 Man. I,. U. l.~ 
CAN. 

1776 ii. -- .1 —All atamt Instructed 

to lease an hoUd A: obtain a fixed sum 
for groodwill A: furniture pn^pan^d an 
airretmient , Ac tho letwtH'a paid a deiKislt . 
These Instructions were Hifeiit os to com- 
mlHHlon. The le88i*es could not find the 
money A; failed to complete ; 

the Hirent not entitled to conimisKion. 
txH Ids implied ritrhl to charge oomnds* 


Hlou could only arise on completion. - 
ilAKKU V. IIOPKINH (lft01).*20 N.Z. L. K. 


PART VIII. SECT. 3, SUB-SECT. 1.— 

E (0.). 

1777 i. fiescrvc price m4 reached.] 
Where a dcKuimeut, under whlcli an 
agent for sale is authorised to sell for a 
sum “ clear,” is the only evidence of the 
agiMit’h employment, the use of the 
word “ clear ” shows that the right of 
the agent to commission was condi- 
tional, & arose only wlien the whole 
sum mentioned was received by the 
seller.— K I N 08 r. Pkyoh (189G), 22 

V. L. R. 100,— AUS. 

1779 1. No binding contract made.]-— 
Pltf.. an hotel broker employed to sell the 
lease of an hotel with commission on 
introducing a purchaser, entered into a 
verbal agreement, received a A: 

gave a receipt signed by him A: the vendor, 
but. the purchiwt'r failed to complete : — 
lleid : pltf. not entitled to commission, 
his duty being to prociin^ tho execution 
of a binding contract, & the vendor by 
signing the receipt had not u'oived the 
obtaining by the broker of a binding 


contract.. — D knnis v. Holllngkr (1877), 
IG N. Z. L. K. 523.— N.Z. 

1780 1. Purchase not completed.] — 
Where an agent brougtit Ids principal 
Ac a third party together Ac an agree- 
ment was signed, but. the matter was 
not eompleted : — lldd : the agent not 
entitled to commission. — Buhin'Kss 
lUioKKUfl r. Diner (1915), 31 W. 1.. i;. 
455.- CAN. 

1780 ii. .] — Guarantee iNVii-^T- 

MENT t’o. V. ViPONP (1915), 22 11. L, 

I N. 8. 53.-CAN. 

j 1780 iii. .}-To liavc the rigid to 

claim his commission upon the sale of 
real estate, the agent claiming to have 
found a purcha.ser must establish that 
the latter lias signed the deed of sale, 
Ac has tendered the purchase price 
witldn the required delay. If notldng 
has l)wn done by the contracting 
; parties to Tulfll the agreement Ac no 
sale has l>eon perfected, the agent has 
; no claim for commission. — H offman r. 
DE8An.NIERS (1915), Q. R. 48 S.C. 15. 
-CAN. 

' 1780 iv. Want of consensus.]-^ 

Pltf. secured a prospective purchaser 
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Part VIII. — Relations between Principal and Agent, 


1781. Remuneration payable on contingency not 
arising.] — Pltf., a surveyor, agreed to survey A.’s 
lauds without charge, in consideration, if any of 
the lands wore sold for building purposes, of being 
appointed architect, & that tne parties building 
should pay pltf. Ih per cent, on the outlay. If A. 
or his exors. wished to dispense with pltf.’s services 
at any time, they should be at liberty to do so on 
tUe understanding that they paid him for the 
surveys. No land was disposed of for building, 
A A.*s exors. dispensed with pltf.’s services: — 
Held : pltf. had no cause of action, as the event on 
the happening of which he was to be remunerated, 
viz., the disposal of the land for building purposes, 
had not happened. 

I entertained some doubt during the course of 
tlie argument whether a contract might not be 
implied on the part of A. & his exors. that they 
would do no act to prevent the occurrence of the 
event on which pltf.’s remuneration was made to 
dejiend. But the declaration is not framed so as to 
entitle pltf. to claim damages from defts. for pre- 
venting him from acquiring the profit he is entitled 
to under the contract ; but jiltf. seeks to recover 
damages for improperly dispensing with his ser- 
vices (Williams, J.). — Moffatt v. Laurie (1855), 
15 0. B. 583 ; 24 L. J. 0. P. 50 ; 24 L. T. O. S. 
250 ; 1 Jur. N. S. 283 ; 3 W. H. 252 ; 139 K. R. 
553. 

J n notations : — Refd. Iiiehbald r. W'cHtoni NellK'herry Coffee, 

T(‘a& Cinchona Plantation Co. 17 B. Is’. 8. 733. 

1782. No partnership effected.] — Defts. agreed 
with pltf. to remunerate him “ in the event of thtdr 
taking into partnership ” M., introduced by pltf. 


Defts. afterwards entered into a written agreement 
with M., by which it was agreed that they should 
enter into partnership as & from a specified future 
day, when a formal deed of partnership should be 
executed carrying out the terms of the agreement. 
This agreement recognised & adopted the agree- 
ment between pltf. A defts. No partnership deed 
was ever executed, nor did M. ever in fact act as 
a partner of defts. : — Held : (1) the agreement be- 
tween M. & defts. did not constitute a present 
partnership ; (2) there was evidence of a ‘^taking 
into partnership ’ ’ within the agreement between 
pltf. & defts. so as to entitle pltf .to his commission. 
— Harris v. I^therick (1878), 30 L. T. 513. 

1783. .] — Deft, agreed to pay to pltfs. a com- 
mission on the amount of capital brought info his 
business by any partner introduced by them. 
They introduced a person willing upon certain 
te^s to bring money into his business, & partner- 
ship deeds were executed, but not exchanged. — 
Held : pltfs. not entitled to commission, as no 

i partnership had been effected. — ^Martin v. Tucker 
(1885), 1 T. L. R. 055. 

1784. No purchaser found by agent.] — Pltf., a 

house agent, was employed by S. to find a pur- 
chaser. Pltf. introduced T. , who for some time car- 
ried on negotiations ; no binding contract was ever 
arrived at, T. putting forward a term to which 8. 
would not assent : — II eld : ( 1 ) pltf. had never intro- 
duced a person who was ready A willing to pur- 
chase ; (2) he was not entitled to commission. — 
Grogan v. Smith (1890), 7 T. L. R. 132, G. A. 

Annotatims : — Refd. Nosatli r. Auerbaoh (1898), 7‘3 L. T. 

413. 


A city in'operly wtw placed iu an atfcuit’h 
bandH for nalo. The agent submitled 
tJui prop(?rty to tiio governor of IJa* 
(VmimonweaKh Dank. Wldlnt nogotia* 
tlonH were proceeding the Cotnnion- 
wealth Govt. roHiiincd t he propt^rty for 
the liHiik site: — JJeld : no sale was 
effeeted by tlio agt'iit or otliorwise, A 
ho was not. cntilled to any coininisHion. 
— Daly v. 1»kkkh (1914), 14 H. R. 
N. S. W. 401 ; 31 N. 8. W. W. N. 100.— 
AUS. 

178411. .1— I >eft. agreed with pltf. 

to pay him 25 iK‘r e.eni.. eomniiHslou on 
(lie purchase prieu of his land, If within 
a llxed lime ho prodimed a lumduincr 
willing to enter Into an ugreciiwnt at a 
price A: who had signed an offer in 
writing therefor. An (URt was obtained 
in writing by pltf. on the terins tm'n- 
tloned, coupled, liowever, with a condi- 
tion tfittt, if not accepted wiUUn a time 
named on tlie second day from the offer, 
Hucli offer would b<‘ withdrawn. Ultf. 
wrote & telegraphed this offer to deft.. 
Informing him fully of the teniis of the 
offer, but not giving the iiunio of tiit 
purchoHcr, which he did not then know 
hiinself, as the offer had been made to 
un agent of his. Hubsequcntly pltf, 
gave the name of the piirchoscT, but 
through miaeliance he w'os not informed 
of aeocptance in time to allow him to 
notify the pim^haser in time, & ho 
purchaser withdrew his offer: — Held: 
pltf. could not recover cominission. An 
I offer wtdeh had to be acf;cpted in leas 
than two days after deft, nxieived it 
was not an offer oontemidatctl by the 
agreement, & the name of the purohuaer 
was not produced within a reoHonable 
time. — Rookrh v. Draun (lOOG), 10 
M. K. 580 ; 4 W. L. K. 40.— CAN. 

1784iii. Proposedpurclujser merely 

man of — A real estate agent is 

entitled to his commission or any other 
form of comiHmsatlou agreed upon 
when he brings his principal, the seller 
& a prosiK‘etlve buyer into agre<*mont, 
but the lattcjr must bo iH^sHesseil of the 
means to carry out his obligations. 
Hence a young man of tiventy-four 
years of age., whose whole moans ore his 
wages of 91,000, is not an acceptable 

L L 2 


for deft.’s farm, an cmployei'of pltf., 
the purchaser & d<‘lt. went out to look 
at the land. The purchaser then r5em- j 
pleted the ogrticinent to purchase. | 
Later it was discovered tliat the land | 
inspc'cted was not the property do- ! 
.•scribed in the agreement //ddl ; the ! 
M'lle was conditional upon the land j 
iuspocGJd being the land under treaty I 
between the parties, & wlien it was not > 
so there was no contract & pltf. was not 
entitled to any comniisHion. — Gar- ; 
turruRRfl r. Fiscukr (1906), 5 \V. L. R. 

4 2.— CAN. I 

1780 V, Failure of ngr.nt to { 

ronimunicate third party’s willingness to j 
buy. I — It is not enough for an agcuit to I 
bud tt purchaser willing to buy on the 1 
prineipurs terins : he must also com- j 
munieatc tlu; fact to his principal Sc 
give him the opportunity of off<M?.ting 1 
a solo. l*ltf., being employed to find a i 
purchaser, gave to G., an intending | 
tiurchoser, a receii)t, Sc subsequently ! 
•seat iUm a telegram, containing terins i 
he had no authority to make. G. gave i 
evidence that he was always willing to 
l>uy on deft.'rt terms: — Held: pltf. ! 
had failed to show’^ ho had found a I 
purchaser able & willing to buy on j 
deft, ’s terms, it his action for commission 
must be dismissed. — Haffnkr r. 
<4rundy (1912), 21 W. L. n. 460; 2 : 
'V. W. R. 451 ; 4 D. L. R. 529.— CAN. | 

1780 vl. Confirmation refused — ; 

Hy licensing authorities declining to allow 
transfer of licence.] — The commission of • 
a salaried agent who closes a deal can > 
only be recovered when an actual sale 
i? consummated. Hence, if a sale of 
licensed property goes off on refusal of 
transfer of licence, he has no claim 
against the principal. — L e Pa ok r. 
JhiucHARD (1912), Q. R. 43 S. C. 181.— 
CAN. 

1780 vU. By Land Board 

tw^ining to allow transfer of lease .] — 
The owmer of a farm held under two 
leasee in iierpctuity, one being in his 
mother’s name, only one lease being 
legal under Land Act, 1892, authorised 
resp. CO. to find a purchaser. The 
loc^ manager of the co. knowing the 
lacte CM to the title found a purchaser, 


who entered into a coiii.ract of sale 
with the owner, but, on the liund Hoard 
refusing to sanction transfer of both 
leases, roselndod : — Held : resp. oo. 
ha<i not earned commission. — T knnknt 
V. New Zealand I^ian Sc Mercantilk 
Aoenc’Y Go., Ltd. (1907), 27 N. Z. L. R. 
253.- N.Z. 

1780 viii. — • — By magistrate 

declining to give certificate of fitness .] — 
H., agent for sale, was employed liy A. 
to seil a loa.se at a eomniisHiou of £50. 
H. introduced a purchaser who enlered 
into an agreement & paid adeixislt, but , 
the magistrate refusing to give the pur- 
oluMcr a ccrtllicate of fitness, t he sale 
was nisei nded, the purcliaser agreeing 
to forfeit his deposit. In an action tor 
commission D. obtained judgment for 
£25. On appeal: — Jleltl : D. eiilllled 
to tlie commission. — M ulholland v. 
Mc(;artiiy (1911),31 N. Z. L. R. 358. 
—N.Z. 

1781 i. Ilemuneralion payable on 
contingency not arising.] — Pltf. sued 
for cominission for serviceH In scouring 
defts. an option to purchase certain 
mining clainiB, wldch deff^j. failed to 
take up : — Held : pltf. not entitled to 
lie iwid unless the claims w'cre sold, 
Sc this defts. w'cro unable to do, as 
vendors refused to extend the time for 
payment, Sc the transaction failed with- 
out default or bad faith of defta. — G aiiill 
t). TIMHIN8 (1910), 16 O. W. R. 980 ; 

2 O. W. N. 73.— CAN. 

1781 U. .1 — An agent was paid 

95,000 for his services, but sued to 
recover more in relation to a purchase ^ 
of coal lands ; — Held : (1 ) ho wtls not I 
entitled to a quantum meruit. Sc It lie i 
was, 95,000 was ample ; (2) the re- ■ 

muneration to bo paid under a letter 1 
was upon a condition which failed j 
througli the lauds proving practically j 
valuclCHH as coal lands. Sc the contract j 
w>is discharged by the non -existence j 
of tiie particular state of things whlcli 
w-as the basis of it, on the principle of I 
Taylor v. CaidwaU (1S63), 3 B. 8. 833. ; 
— Grant v. Von Alvensleren (1913), i 
25 W. L. R. 108; 13 D. L. R. 381 ; 18 | 
B. C. R. 334.— CAN. ; 

1784 L NopurchaserfouTidby agent.] — 
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Sect 3 . — AgenVa rights against principal: Sub- 
sect 1, II • (c) <6: (d). ] 

1785. Ship chartered — Found to be unfit.] — Pltf .f 

acting a8 broker for defts., obtained a time charter- 
party for their ship upon terms of being paid a 
commission on all nire earned. During the cur- 
rency of the charterparty litigation arose between I 
defts. & the charterers as to the fitness of the ship 
for the purpose for which she was chartered, 
which i*esulted in the cancellation of the charter- 
party, there being no wilful act or default on the 
part of defts. in bringing about this result : — Held : 
upon the true construction of the contract, the 
Intention of the parties was that pltf. should not 
be entitled to commission, if the earning of hire 
was prevented by reason of causes such as had in 
fact put an end to the charterparty, — White v, 
^ruRNBUix, Martin & Co. (1898), 78 L. T. 726 ; 
14 T. L. li. 401 ; 8 Asp. M. 1., C. 406 ; 3 Com. Cas. 
183, C. A. 

1786. Lost before coming on hire.] — In the 

shipping trade there is an established custom that 
chartering brokers’ commission is only payable in 
respect of hire actually earnejd. — H arley & Co. v. 
Naoata (1917), 34 T. L. K. 124. 

(d) Right to Quantum Meruit. 

1787. General rule.] — Whether, on an employ- 
ment to obtain a loan of money for commission, 
commission is payable if the loan, i.r., the power, 
of obtaining it, is i)rociir<;d, whether the money is 
actually received or not, provided that it does not 
fail through any d(;fault of the agent employed, but 
goes off through defect, of title or insulllcieney of 
security, is a quc'stion which depends in eveiy ease 
on the nature At elTect of the contract of om])loy- 
riient. Semhlc : if not hing is said about the event 
of failure tht', agent is entitled to recover on a 
quantum meruit if he procui'cs the loan Sc it fails on 
the title. — ( iREjon v. JtEEi) (Head) (1802), 3 F. A: F. 
226 ; 8 h. T. 83, N. H. 

JnnoUtHtm Refd. Fiilh r r. Kn ii:<> ( I S T. 1^. 11. 278. 

1788. .] — Tlio London agent (who was also 

a member) of a firm, who were commissioned to sell 
goods on behalf of tht* local govt, of a Spanish 
colony, was held to bo justified in refusing to give 
them un to the Spanish (^onsul-Cen<*ral in England 
till he had communicated, through his immediate 
principals, with the local govt. 

An agent, who has tlie business t-aken out of his 
hands before completion, is by the custom of 
merchants entitled to half the commission wdiich 
lit* would have earned by completing it. 

The 10 }H'r cent, discount usually allowed by 
insurance cos. on punctual pa>iuent of the pre- 
miums bc*longs, in the absence of agreement to the 


contrary, not to the ineurance agent, but to his 
principal. — Spain (Queen) t\ Pabb, No. 1617, ante. 
For full anus., .see S. C. No. 1617, ante. 

1789 . No right where expresscontract.] — ^Pltf.was 
employed by defts. to procure a loan on the terms 
of receiving commission for the loan so procured ; — 
Held : (1 ) pltf. had not complied with the terms of 
the special contract & was not entitled to commis- 
sion ; (2) pltf. was not entitled to recover on a 
quantum meruit because defts. had not revoked the 
original contract & the parties were still bound 
by special terms. — M'Leod v. Artola Brothers 
(1889), 6 T. L. R. 68. 

1790. .] — A. agreed to allowB.2i per cent. 

commission “ on couxpletion of the purchase ” of an 
estate. The purchaser introduced by B. failed to 
complete, & eventually A. rescinded ttie contract. 
The assi^ee of B.’s interest sued A.’s exors. on a 
quantum meruit: — Held: as there was an express 
contract, no implied contract to i)ay a quantum 
meruit arose. — Lott v. Outhwaite, No. 1775, ante. 

Annotations: — Retd. Chapman v. Wineon (1904), 91 L. T. 
17, C. A. ; Vulcan Car A^eney v. Fiat Motors (1915), 82 
T. L. K. 7 3. 

1791. .] — Deft, agreed to pay pltfs. commis- 
sion in the event of their introducing a partner, the 
commission to be payable according to the amount 
of cajiital that the new partner introduced, nothing 
to be payable if no ca}>ital secured, l^ltfs. intro- 
duced N., but negotiations between deft. & N. were 
ultimately broken off. 1*1 tfs. alleged that they 
were broken oft* on the gi‘ound that deft, had mis- 
represented the amount of capital in the business : 
— Held : ( 1 ) deft, had not been guiltv of misrepre- 
sentation causing the negotiations to bo broken off ; 
(2) pltfs. were not entitled cither to commission or 
to a quantum meruit. — Spiers & Bevan p. (Iluck 
(1901), 17 T. L. K. 236. 

1792. Substitution of new implied contract — 

Question of fact.] — Deft., being about to erect seals 
for viewing a public funeral, entered into an agree- 
ment with i)lf f., a foreign agent, to make the scheme 
known abroad, Sc dispose of tickets for the seats. 
l*ltf. was to be ]>aid for his work Sc expenses by a 
I>ercentage on the tickets which he sold. After 
]»ltf. had incuiTed certain expenses, but before he 
sold any tickets, deft, desired him not to dispose of 
tliem, as ho would sell them himself. Pltf. sent 
all applicants for tickets to him, & after the 
funeral delivered to deft, a bill for work done 
& expenses incurred. Deft, paid the expenses, but 
refused to pay for the work : — Held : it was a 
question for the jury whether the original contract 
was not rescinded by mutual consent, &c whether 
there was not a new implied contract that pltf. 
should be paid for the work actually done as upon 


buyer of real estate for a price of 
I2U.U00, puyublo 10.000 cosh, tic the 
italaiice yearly insUUmentH of rt.OOO. 
in addition to Hhouklciing lut^KON. to 
the amount of $8,000. — Guoss 
KSTATK AUENCY V. llAC'ICOT (1910), 

g. R. 20 K. B. 394.— CAN. 

m. Ahandonmtni of contract by 
parlies.] — An affeut obtained a pur- 
cliaser, an agreement was siKiicd, a 
do|>o8it paid, A the purchaser went 
into iioBBOsaiou. Htf. a^rreed to wait for 
his commiHaion until a loan should be 
made or the property sold again. The 
purehaaor HubHequenily abandoned the 
prop<*rty, Ac deft, cancelled the ajfree- 
ment : — lletd : deft, liable to pay the 
04>ininiH8ion, although no loan or solo 
had been mode. — M cCallum r, Russeii. 
1909), 12 W. L. R, 267.-~CAN. 

ft. .1 — Whore pltf. sold pro- 

perty for deft., Sc there was offer & 
aooeptanoe : — Held ; he waa entitled to 
hie oommlHBlou notwithsianding the 
purchase afterwards leU through, — 


Brotman r. MKYKii(1912). Q. R. 41 S. C. 
433 ; 1 B. L. 11. 371.— CAN. 

o. — — .] — Deft, authorised pltf. in 
writing to efloct an exchange of lands 
on certain terms, & stated in writing 
1 his commission should be £250 on 
ellwtiug an exchange on terms agreed ; 
subsequently terms were altered, & 
pltf. brouglit about a binding contract 
on the altered terms, wliioh was aban- 
doniHl : — Held: pltf, entitled to com- 
mission, as abandonment ivas not due 
to any broach of duty by pltf, — 
Mackay o. Herves (1909), 28 N. Z. 
L. R. 1114.— N.Z. 

PART VIIL SECT. 8. SUB-SECT. 1.— 
E(d). 

1787 i. General rule.] — Fltf., an ex- 
perienced man in the towage business, 
refused an offer of dcft.‘B i^nt of 
5 per cent, commission, but offered to 
work for fSOO the season. Without any 
agreement he performed services for 


defts., some of which wore unproduc- 
tive : — Held : pltf. entitled to a quantum 
meruit for all services performed Sc not 
merely those that were productive. — 
Lemay V . St. Lawtience Steam Navi- 
UATION Co. (1884), Q. S. C. 1884.— 
CAN. 

1792 i. A"o riqM where express contract 
— Substitution of new implied contract.] 
— O. authorised H. to self a section Sc a 
half of 960 acres, at $35 on acre, for 
5 per cent, commission. H. Introduced 
T. to O., Sc T. agreed to buy the section 
alone at $40 on acre, if certain other 
property were taken in part payment : — 
Held : an entirely new contract, as to 
which there was no memorandum in 
vrriting within Alberta Stat., c. 27, 
Sc H. not onUtied to oommisrion 
or to recover on a quantum meruit. 
Toulmin v. MiUar (1887), 58 L. T. 96; 
Dahl v, Nelscn, Donkin (1881), 6 App. 
Cas. 38 : Inekbald v. Western Neitgkerry 
Coffee^ete., Co. (1864), 17 C. B. N. 8. 733 ; 
BurehtU y. Qowrie d: Blockhouse Ool' 
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A auanium meruU. — De Bernardy v, Harding 
(1863), 8 Exch. 822 ; 22 L. J. Ex. 340 ; 21 L. T. 
O. S. 168 ; 1 W. R. 415 ; 1 C. L. R. 884. 

Annoiaiiona Raid. Priokett v, Badffer (1856). 1 C. B. N. S. 
296 ; M’Leod v, Artola (1889), 6 T. L, R. 68. 

1793. Introduction by agent must be effective 
cause.] — Deft, employed pltfs. to find a purchaser or 
mtgee. of an estate. Rltfs. went down to the estate, 
valued it, put it on their books, advertised it in 
their circulars & in newspapers, & took some 
journeys, had communications about it, &, ulti- 
mately, wliile negotiating with N. upon the matter, 

E ltfs. & deft, agreed that a letter should be written 
y pltfs. to N., & if such letter induced N. to 
become purchaser or mtgee. pltfs. should be paid 
£100. N. ultimately became mtgee., but denied 
that he was influenced in any way by the letter ; — 
field ; pltfs. could not recover on a quantum meruit 
on the common counts for work & labour, etc., 
with particulars claiming commission as agreed. 
Semble : they could not recover at all. — (»reen 
r. Mules (1861), 30 L. J. C. P. 343. 

1794. Parties found by agent must remain willing 
to complete.] — A co. employed mtge. brokers to 
obtain a loan, agreeing to pay a certain commission 
per cent. The brokers introduced persons willing 
to lend, but, a petition to wind up the co. having 
been presented, the intending mtgees. refused to 
complete : — Held : the bipkers could neither rank 
as creditors for the commission in the winding up of 
t he co. nor recover damages on a quantum meruit. 
The procuring a person willing to negotiate about 
the matter is not suflftcient. The readiness & 
willinjpiess required must be a continued readiness 
A: willingness to go on with the loan accoi’ding to 
th(; usual course of business in such a transaction. 
NVhere a broker obtains a contract from his f)rin- 
cipal, the matter stands on a different footing. If 
the appets. in the present case had obtained a con- 
tract from the intending mtgees. to advance the 
money, A the matter had aft(*.rwards not bcum 
completed by reason of defects in the title of the 
co. to the property, it may well be that t/be com- 
mission would have been earned ((Shitty, ,I.). — - 
lie Sovereign Life Assurance (V)., Salter’s 
Tlaim (1891), 7 T. ]j, II. 602. 

1795. Shlpbroker not entitled — Unless contract 
completed.] — Semble : by the usage of trade, a 


shlpbroker is not entitled to charge a shipowner for 
hia trouble in procuring a charterer for the ship, 
where the contract is not completed, though it be 
broken off by the owner. — ^Bboad v. Thomas (1830), 
7 Bing. 90 ; 4 C. & P. 338 ; 4 Moo. & P. 732 ; 9 
I D. .T. 0. S. C. P. 32 ; 131 B. R. 38. 

1 1796. .] — A broker who is employed by 

i a shipowner to procure the effecting of a charter- 
i party, & who procures a person to treat, but with 
j whom ultimately no charterparty is effected, is not 
; entitled ^ his commission, although the treaty has 
! gone off in consequence of the unusual & unreason- 
I able demands made by the shipowner upon the 
j proposed charter. Scfinble: he is not entitled to any 
: compensation for his work & labour on a quantum 
meruit^ the usage of the trade being against it. — 
Read v. Rann (1830), 10 B. & C. 438 ; L. Welsh. 

' 121 ; 8 L. J. O. S. K. B. 144 ; 109 E. R. 513. 

1797 . .] — A broker cannot recover on a 

j quantum meruit for the sale of a ship unless the con- 
I tract be signed by vendor & purchaser & the sale in 

all other respects be com]>let(‘. — M eeson v, Oliver 
(1854), 23 L. T. O. S. 271. 

1798. .] — A shlpbroker is only entitled 

to commission upon a charterparty where he has 
substantially procured the charter ; & ho cannot 
recover commission as upon a quantum meruit for 
his endeavours to i)rocur(! the charter.— C oit sins 
V. Mitciieson, No. 1696, ante. 

1799. .| — Dalton v. Irvin, No. 1926, 

post. 

1800. Gross sum payable under charter— Part 
contingent on arrival home of ship.] — A broker who 
procures a charterparty for a vessel to Rio Janeiro, 
where a gross sum is to be paid for the voyage out ^ 
home, is entitled on a quantum meruit to 5 per cent, 
on the gross sum, although the payment of part 
be contingent on the arrival of the vessel homo. — 
Roberts v. Jackson (1817), 2 Stark. 225. 

1801. Compensation not contingent on freight 
being earned.]— The actual earning of freight under 
a charterparty is not a condition pi*e(*(‘d<mt to the 
right of the shipbi'okor to his commission for procur- 
ing the execution of the charter. A., a shlpbroker, 
procured a charterparty to be made between B.,a 
shipowner, & 0., under which tlu? owner contracted 
to bring ho!m‘ a cargo of guano & the merchant 
agreed to pay freight at the rate of £1 1 5.9. per t on, 


ficrua, [lyjol A. C. 614, oitod.— Coaio r. 
llEHRoN 49 S. (\ IL 1 (leave to 

uppeal to P. C. refused).— CAN. 

1792 ii. .1— Pltfs. claimed 

from dett.thcirexiwnHert& eomiHMiHailoii 
for ondcavourinp: to sell a coal mine for 
the latter. Pltfs. failed to a sale, 

but their ac^tiou was based on an allcffcd 
collateral & verbal atrrecmciit. to pay 
expensos in case of no sale. The jury 
found, In view of concessions made 
subsequently, we believe there was a 
piymlse of fair treatment in ease of no 
sale," & Judgiucnt was entered for 
pltfs. : — Held : the real issue, whether 
there woe a coJiatoral agreement or not, 
was plain & square, & the jury w’cre 
Iwund to find one way or the other, & 
there must be a new trial. — Lowten- 
bkro, Harris & Co. V. IR^nsmuir (1903), 
34 S. C. R. 228; 9 B. C. R. 303.— 
CAN. 

1792 ill. .1— Pltf. being em- 

ployed by deft, to procure offers for the 
purchase or exchange of certain property, 
introduced R., who made an offer 
®*®bango which included lands of 
which 8. w’as the owner. Deft, made 
a colter-offer, to which pltf. signed a 
condiUonal acceptance on behalf of 
L. Deft, being pressed for money, 
however, arranged with 8. to exchange! 
of his lands for those of 8. In- 
In R.’8 offer. Later R. ratified 
pltL 8 conditional acceptance of deft. *8 


counter-proposal, but by arrangement, 
between the partic‘8 this proposal was 
i abandoned, & the agreement lictw'oen 
i deft. & 8. carried through. Later deft, 
i & R. exchanged some of the proper* 

' 1lt*8 under a sepamte agreement. In 
an action by pltf. for commission : — 
Held: (1) R. was never In a position 
to convey to deft, the lands of S. in- 
cluded In his offer, & the negotiations 
bctw'cen R. & deft, never amounted to a 
binding contract, deft.’s offer to S. 
having put an t‘ud to deft.’s counter- 
offer to R., & the subsequent exchange 
wliich took place, betwotm deft. & 11. 
was not ijromoted by pltf. ; (2) pltf. 
was not entitled to conimissjon nor to 
a qxutnium meruit. JJenninafield v. 
Kvnwfton. 3 T. h. R. 279; Green v. 
JfaHleU, 14 C. B. N. 8. 6H1 ; PHckett v. 
U(tdger, 1 C. B. N. 8. 296 ; Simpson v. 
I^mb, 17 C. B. 003, cited.— CuiWER- 
WEI.L V. Birnky (1887), 14 A. R. 266.— 
CAN. 

1798 i. JiUrodwiion by ageiid must he 
effective cauae.\ — Defts. employed pltf. 
to sell their concern on certain terms. 
Pltf. prepared an agreement on those 
terms, which defts. & the purchasers 
executed, 8l a memorandum was 
drawn up fixing pltf.’s commission. 
The purchasers ultimately rcfuscfd to 
complete on the ground of misrepre- 
sentation as to deft.’s assets, defts., 
were advised they could not enforce 
the agreement : — UeJd: pltf. on titled to 


j ¥5,060 on a quarUum meruit . — .Strono r. 
London Maciiink Tool (!o. (1913), 24 
O. W. R. 365 ; 4 f). \V. N. 1062 ; 10 
D. L. R. 510.— CAN. 

p. i*nrt performance by agent.] — 
Pltfs., real estate ugents, made an agree- 
ment with deft, by wldch they under- 
took to subdivide certain land for him 
& to sell it, pltfs. to have a com mission 
for making sales, drawing ogroeinents, 
making all colleotions, 8c generally 
looking after the property. J^ltfs. made 
no sales nor coIlocUons, but they drew 
agreemen<.s, & had a survey & plan of 
the property made, which met with the 

I approval of deft. : — Held : pltfs. wore 
not entitled to the comniission of 1 5 per 
cent., but wore entitled to bo paid for 
! their services os upon a quantum 
; meruit. — MoMillan v. Barratt (1911), 
i 16 W. L. R. 209.— CAN. 

q. Principal rendering earning of com- 
' mission impossible .] — Wkston v. MiLtit. 

No. 1750 V., ante . — N.Z. 

r. Authority revoked during currency 
of agreement.] — Aldous v. Qrundt, 
p. 521, o, posL— CAN. 

8. How ascertained.] — Where the claim 
of a person, as an agent, for instanoo, is 
not the subject of stipulation, a Jury, 
i 8c not the master, is to determine the 
quantum meruit. — Downshirk v. Pol* 
ixicK (1809), 2 Moll. 317.— IR. 
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S«c/. 8 . — Agent a rlghta agaiml jmncipal: Sub- 

sect 1 , E* (d)* F* ^ 1 i 

to be reduced to £4 12«. Od. if the ship did not | 
arrive off CJork or Falmouth on or before a given ; 
day. There was no express engagement on the , 
part of C. to ship a cargo If Wd : (1) A. was j 

entitled to recovc^r from B. upon a quantum meruit i 
for his work A labour in procuring the charter to be 
executed, without showing the arrival of the vessel 
on or before the day mentioned, & notwithstand- 
ing only a vfTy small quantity of guano had been 
shipped, A a small amount, of freight actually 
earned, the amount of compensation due to him 
was a question for the jury ; (2) in estimating 
such compensation, they wer(‘ ])ro]»erly guided by 
evidence of what was customary in similar cases. — 
WviA.v. Kitciijn(. (1840), :t (’. B. 2nt» ; 15 L. .T. 
i\ V. 251 ; b L. T. O. 8, 257 ; VM\ K. B. 120. 

F, HemuncraUon payable out of Proceeds of Trans- 
action, 

1802. Purchaser's failure to complete— Contract 
rescinded by vendor, j — Pltf ., an auctiomjer, was em- 
ployed by deft., owner of anestabs to find a pur- 
chtiseron tlie t erms of receiving “ the usual commis- 
sion out of the ])urchas(5-mon(^y.” Pltf. introduced a 
)urchaHer who signcid Ukj contract & i)aid a deposit. 
Jltimately the purchaser failed t-o complete h the 
contract, was rescindcul, the deposit being forfeited. 
Beft. offered to pay commission on the deposit ; — - 
Held: pltf. was not entitled to any further com- 
mission, si mte by the (^xpress terms of the contract 
he was only to r(»ceive commission out of tlu^ 
purchase-mom'y, A' no ])urcha.se-money liad b(*en 
receiv(*d.- r. Kynaston (1887), 3 

T. L. K. 279, (\ A. 

1803. -- . "^'he ownerof e(*r(ain lious<*s, 

who was desirous of stdling, made an agre(*ment 
with an agent in the following tonus : I agree to 
accept £1,1.50 for tin* above proper! y, A ou are to 


be at liberty to receive anything over & above that 
as a commission, it being understood that I am to 
receive the full sum of £i,150 without deduction.*^ 
The agent found a purchaser who entered into a 
contract to purchase for £1,250, but the purchase 
was never completed owing to default of the pur- 
chaser ; the agent not entitled to recover 

commission under the agreement. 

This is a very special contract, by which pltf. 
made a special bargain with deft. & not a bargain 
I to pay commission in the ordinary way. Pltf. did 
j not inbuid to pay anything ; deft, was not to be 
paid by pltf. at all, but was to take any difference 
above £1,150 which might bo actually received by 
pltf. (A. L. Smith, M.B.). — Bkale r. BoND (1901), 
84 L. T. 313; 17 T. B. K. 280, V. A. ; revsg, S. C. 
(1900), 10 T. L. R. 311. 

« 1804. Theatrical agent— No money received 
through default of principal.] — Where pltf .procur<‘d 
for defts. engagements at certain music-halls on the 
tenns of being paid 10 per cent, commission on all 
mon(;y received thereon, but defts. failed to appear, 
in corisequence of which no money was ever received 
by defts. on such engagements: — Held: (1) the 
commission was not payable on the procuring of 
engageiiKuits by pltf. ; (2) the commission was only 
payable when money became due under the engage- 
ments.— Didcott V . Fuiksneti (1895), 1 1 T. L. R. 
187, O. A. 

1805. .]— An agrt‘ement was made in 

Aug., 1914, between pltfs. A deft., by which deft., 
a music-hall artist, in consideration of pltfs. having 
procured for her an tmgagtmient with a co. in 
Australia, agreed to pay pltfs. a commission on the 
salary accruing from the engagement. The agree- 
ment providt^d that should the engagement not be 
rulfUh‘d owing to default on deft.'s part other than 
certified illness the coTumission should he payable 
as if the engagement had been fulfllled. Deft, 
became unwilling t-o undertake* the voyage to 
Australia owing to the risk of danger from (uiemy 
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1802 i. Pitrctuour's fttilurc to compUie.] | 
— Pltf. procun'd E. to iiiukc an offer j 
for proiH'rty, wlii<*h offer d<*ft. 

ttee(‘pt,ed. Tlio offer conlulncd the 
stipulation '‘agent’s coin mission to Im' 
paid out of & form part of the piireluise- 
inoney at 21 percent.” Later F, rt'fiiHed 
t<» complete ; — field : us no pureluiric* 
iiHuioy had lKH?n paid, pltf. <*oiild not 
iveover any eoniiniHslon.-- IIohinhon 
o. llKVNOi.Ds (1012), 2:t O. \V. It. 1 14 ; 

4 <». W. N. 112; 6 1). L. K. 

CAN. 

t. Auent io wJl fit net jin'rr.l AVhere 
an owner li^ta land f«»r sale witli an 
agent at a priee net- to him, he does 
not thereby uKi’oe to pay any eoninds- 
sion to the agent except out of the 
exeeHH of the purchase-money over & 
ttlmve the HUpnlate<l net price. — 
(’HMTEU. t\ PKTicitH, No. 1700 Ix., ante. 

u. — — .1 ”M(’Kknzik r. PiciiE (1913). 
19 R. de J. 301 ; 20 U. L. N. 8. 32.— 

CAN. 

V. ConwiiMion payable out of surplus 
— When it is agreed lH*tw«s*n an 
owner of land ic a real I'statc* tvgtuit 
that the latter’s coininis»,ioii will l>e 
the surplus alnive a determined sale 
price, iK&yable from out of the tlrst 
moneys reotdved thereon, the ligenl has 
no olaltn upon the owner If the pur- 
ehttsor fails to discharg*' the conditions 
of the sale. — 1 *ktit r. biTgaiER (1913), 
Q.R,46S. O. 195.— CAN. 

w. .] — A., ovner of a lease- I 

hold interest In on hotel, gave pltf. a 
letter agretdng, in the event of pltf. j 
selling hie interest, to sell for $50,000 1 
net, $20,000 cash, balance in one A two i 
years, A 6 i»or cent. Interest, anything j 
over A above to be commission : 


— Held: A. entitled to his S.IO.OOii 
first out of tlie purchase-money A 
without any deduction, A pltf. only 
entitled to the lost of tlie purchase- , 
nioiK'y after A. had received his ! 
$.50,000 out of it. Manyles v. Dixon 
(18.52), 5 II. L. Cas. 702 : Tailby v. ! 
Official lifceiver (1880), l.’t App. (’as. 4 ; 

Walden Second lienefit Jildy, ' 
Soe, v. Haynes (1880), 14 <Ui. D. 4015, 
cited. — V. Macijhay (1910), 

33 W. L. 11, 0.50: 0 W. W. R. 143,5; 20 
1). L. n. 529 ; 26 Man. L, R. 105.— CAN. 

X. .] — A real estate ag<mt cannot 

claim nconnidsaion for selling lots under 
a contract whcri'hy Ids eoiumissioii was 
to Ih^ paid If therti was a surplus over 
A ttlmve a certain sum, unless he proves 
the existence of such surplus. — S imaud 
r. l>Pnoiu> (1910), Q. R. 26 K. B. 81.— 
CAN. 

y. Commission payable out of money 
actually received — Form of payment.} — 
Deft, entered Into a eoinndssion agree- 
ment with pltf. whereby, if deft, closed 
a contract with M. for the sale of doft.’s 
secret process for monnfaetun* of steel, 
pltf. was to be paid 10 per cent, as A 
when the consideration for the sale was 
iHX'clvcd by deft. Negotiations with M. 
fell through, but ultimately deft, sold 
the process t.o W., an associate of M., 
for $5,000,000. to iH' iMdd partly In cash 
A partly in stock, A pltf. claimed 10 per 
cent. uiKui that sum : — Held : (1) pltf. 
entitled to 10 per cent, on the amount 
paid on account of the purchase -money 
A the delivery of 10 iier cent, of the 
amount of shares issued to deft, in part 
pa>'mcnt ; (2) the case wtvs not one for a 
deelarator>" judgment, A, the question 
os to pltf.'s right to commission being 
established, the matter would be 
res ludicaia in any action pltf. might 
thereafter bring for recovery of any 


further commission payable to him. 
flriy/tf v. Tyndall (1870). 1 Ch. I), 180: 
Keran v. Crawford (1877), 0 (3». D. 29; 
Honour v. Kffuitahlr Life Assre. Soc. of 
V.S., 119001 1 Ch. 8.52, cited.— 8TEWAKT 
r. llKNiJKiieoN (1914), 30 O. L. 11. 447 ; 
19 D. L. R. 387 ; 5 O. W. N. 737.— CAN. 

i. Commission payable out of gross 
receipts — Further commission out of 
I net profits — Mode oj calculation .] — I'ltfs. 

agived with defts. for a sole agency in 
I the United States in these terms : ” D. 

1 Brothers to receive* us coiniiensation 
25 iier cent, of the gross premiums 
received by them, less ndurn premiums 
A lebatf's, A an additional 1.5 percent, 
on the anuiiui md profits arrived at by 
deducting from the gross premlumB all 
rednm premiums, rebates, losses A loss 
expenses paid, A all commission (In- 
ebiding profit eoiuniission), A any other 
allowances paid to D. Brothers "'.—Held: 
the parties contemplated an annual ad- 
[ justment of pltfs.* remuneration A an 
! annual ascertainment of the net profits- 
j uiKUi wlilch the 15 i>er cent, was io be 
i allowed, t.r., the amount of the net 
j profits upon which the 1 5 per cent, was 
: to bo paid should be ascertained by 
I deducting from the gross premiums 
the rebates A losses paid during the 
year. — Douglas Bbothers r. Acapia 
Fire Insurance Co. (1913), 13 E. L. B. 
157 ; 12 D. L. R, 419.— CAN. 

a. Commission payable out of net profits 
-“Mode of fxiUniUuion.} — Where an agent 
was entitled to ” 60 per cent, of the net 
I profits of all sales “ : — Held : in aaoer- 
; taining what the net profits ” were a 
Just proportion of overhead charges 
I of the business should be allocated (*> 
the quantum of business done In which 
i the agent was to participate. — ^W httk 
V. McTaogart (191«, 31 W. L. R. 664 ; 
1 22 D. L .R. 8.— CAN. 
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Pakt VIII. — Relations between Peinoipal and Agent. 


Bubmarines, & arranged with the co. in Australia 
that her engagement should be postponed, pltfs. 
not being parties to this arrangement. In an 
action to recover (inter alia) commission : — Held : 
the agreement to postpone the engagement was not 
a default on deft.*s part ; but even if there was 
default on her part, pltfs. could not recover com- 
mission, as at the time the action was brought no 
salary had accrued. — Foster’s Agency, Ltd. r. 
Romaine ( 1916), 32 T. L. R. 545. C. A. 

G, Where Time Limit has been placed far Completion 
of Transaction^ 

1806. Agent for sale ** at any future date” — Com- 
mission on valuation — Purchaser not found within 
reasonable time.] — Deft, agreed in Feb., 1883, to 
j)ay pltf. a commission on the valuation to be made 
on the stock-in-trade of his public-house upon his 
sub-letting it “ at any future date.” Pltf. adver- 
tised the basiness, but failed to find a purchaser for 
it. In Sept., 1884, deft, offered to pay pltf. for the 
advertiscmients, &. instructed him to discontinue 
them. In Nov., 1884, deft, sold his business but 
did not employ pltf. to make the valuation. In an 
action by x)ltf. for the amount of his commission 
the cty. ct. judge held that by Nov., 1884, a 
I'easonable time during wiiich pltf. would have been 
( iititlc'd to his commission had elapsed, & gave 
judgment for deft. On a motion for a new trial : — 
// ehl : ( 1 ) the question of such reasonable time was 
one of fact ; (2) the d(‘cision of the cty. ct. judge 
upon it. was final. — Hou<mTON r. OrciAR (1885), 


I 1807. Option reserved by principal.] — Pltfs. were 
employed to find a tenant or purchaser of deft.’s 
I premises, & deft, agreed to pay them £400 if they 
I found a suitable tenant or purchaser or if deft. 

decided to rebuild himself. The agreement further 
1 provided that deft, was to decide whether to sell or 
1 rebuild within 3 months. Deft, did not sell the 
. premises, & did not begin to rebuild them until 
after the 3 months had expired : — Held : pltfs. 
were tmtitled to recover the agreed commission. — 
Debknham V, CIIAMBERS (1895), 1 2 T. L. R. 24. 

1808. Property not sold by specified date.]— Pltfs. 

; were employed by deft, to find a purchaser of his 
I leasehold interest in a house, deft, offering to pay 

tliem double commission if t liey found him a pur- 
i chaser bv the following May. l*Jtfs. introduced A. 

who made an offer in Mar. , which deft, rt^fust^d. In 
j Apr. the house was mentioned by another firm of 
I agents to A., who did not inform them of the pre- 
i \nous negotiations, & this finn submitled a sc'cond 
offer from A. to deft. This offer was repented in 
June, when it was accepted. Plt fs. claimed to bo 
<‘ntit led to double commission on the sale : 
Held : (1 ) ])ltfs. were entitled to ordinary commis- 
sion on t.lu' sale, as they had inti*oduced tlu' person 
who ult imatf*ly hecame the pui'chaser ; (2) pltfs. 
wevi' not. entitled to doubles commission since they 
had not performed the terms of the sP(*cial offer 
under which it was payable. —(I iddy A (Iiddy r. 
Russell (Rarl) (1904), 48 Sol. .lo. 415, (\ A. 

1809. Offer & acceptance not made by specified 
date.) — Defts., mtge.es. of an estate, agn^ed to pay 
t<» y)Itf. a commission of 3 per ctud. on tlu' pur- 

oontiniu!<i afttT iho four luoiiths. wuh 
tiTiniiiatcd by tlie now contract made 
by the corrcHpoudeiice ; & pltfa. were 
not entitled to r<5Covcr anything.- - 
Naffzknuku Sc nnocKnoiiF v. Hahn 
(li)13), 25 W. L. IL 155; 13 J). L. H. 
4.30.— CAN. 

b. Option to pureJiOMe — Purclnisrr 
found mithin time.] -Deft., in con- 
Hidcralion of |1, gave pltf. an ojition on 
land at a price & on tcrniH named, Hl in 
rmy him 11.000, “to be taken out of 
weond i»aynient oh coinniiHHion, pro- 
vided Bale is made not. lat(u* than 
Jan. 25, 1012, on which date thiH option 
explrert at 1 o’clock.” Pltf. sold on 
Jan, 25 on tlui ierjoH named, & deft, 
received a wire to that effect at 1 p.m. ; 
— Held: the option expired at 6 p.m. 
on tliat (lay, & pltf. entitled to commifl- 
Hion, $1,000, uH ho Bold within the 
lime limit to a porHon able & willing to 
buy.— Book KR r. O’Biukn (1013), 24 
W. L. II. 800; 4 W. W, U. 70; 9 
D. L. H. 801.— CAN. 

e. — -.J -j»ltf., a real CBtato 

ajrent., Hued to re<;over eommiHaion for 
Heourlng a purchOHCr, lie Bccurcd a 
proHix*.etIve purebaefT within the time 
limit, but the option wob not excrclBCd 
within tl»e limit; — Held: pltf. entitled 
to recover. Keen v. Priest (1858), 1 
F. & 1-'. 314 ; Hichards v. Oellailt/ 
(1872), L. R. 7 C. 1*. 127 ; Weidrtum v. 
IValpole, 118911 2 Q. IL 634, clU>d.— 
Mkiklf. V. McRae (1911), 20 O. W. R. 
308 ; 3 O. W. N. 206.— CAN. 

d. DeJbcnlures not placed by specified 
dale .] — Whore a broker wob employed to 
Moat a loan for a co. by delienl.iireH 
lieintf placed In hlB hands “for dlHpooul 
for three months from thlB date, . . . 
your comriilBHion ... to bo 14 per 
cent, by whomBoevor sold, . . . bnt It 
Ih also understood that, Hhould the whole 
of the deljcnturcB, vi«., £30,000, not l>e 
diHiK)Hed of at this time by tender, no 
coinmiHHion lo axicrue until they are 
sold,” Hl he obtained within the 
time tenders for only £6,000, which 
were not accepted by the co., 6c the 
loan was withdrawn ; — Held : the 
liroker was not entitled to any com- 
miBsion. — W f.re v. Bouth Mfjjkiubnk 
Gab Co. (1877), 3 V. L. R. L. 352.— 
AUS. 
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1808 i. Property not sold by specified 
dofc.l 'An agent to effect, a sale of 
properly at a price by a fixed date on 
eertain terms negotiated witli the co- 
operation of his principal witli an orga- 
nisation ill course of fonnation, wlueti, 
lu»wever, never came into being, U 
witliout lus assistance after the date the 
t»rineipal sold to another institulion : — 
Held : the agent was not a general Init 
a special agent, t.e., to make a sale at a 
price hy a fixed date, & after that 
date, the agent not having performed 
Ills imrt of the contract, the principal 
was not liable to liim. — Uounhkj.t. r. 
1 m:vink (1011). 16 W. L. R. 675. 

Man. L, R.— CAN. 

1808 ii. .1 — Defts. idaced their 

projKTty for sale with pltfs., real estate 
jigenlH,upon an excluHive agency limlU'd 
in time. Pltfs. failed to find apurehasor 
witlun the stipulated time, but a party 
wlio had Uhjii negotiating with them 
Milisequently induced a third Thirty lo 
go in with him & liocome puredmscr 
jointly %vith him ; — Held : no purchaser 
having been found by the stipulated 
time, pltfs. were not entitled to eoni- 
niisHion. — Sibbitt v. Carson (1012). 27 
<>. L. R. 237; 4 O. W. N. 114; S 
D. L. R. 791.— CAN. 

1808 iii. .1 — Where property is 

not sold within the time Btlpulated in 
a contract Iwtween the owner & a real 
♦ state agent, but is eventually sold, 
the agent hOH the right to recover tlie 
customary commiBsion. It would have 
Istui otherwise if the property had l>een 
sold by anoth<T agent, though to a 
purchaser with whom the first agent 
hod had dealings. — House of Browne, 
Dtp. V. Major MANUFAcrruiUNo Co. 
(1915), Q. R. 24 K. B. 270,— CAN. 

1808 iv, .1 — An agent who lias an 

authority from his principal to find a 
l>nyor for a proiierty at a ejiecifled 
price, & ^vlthln a certain time, for an 
agreed remuneration, is not entitled to 
general oommiBsion, a« upon a quantum 
meruit, upon a subsequent «alc by the 
Principal at a lower price, although to a 
buyer introduced by the agent in the 
flr^t instance. — C haitle r. Faoan 
(1009). 11 W. A. R. 78.— AUS. 


I 1808 V. Purchaser found within 

time — Transaction completed later, ]- 
In an agreement between the owner 
6: an agesnt for the sole of a bUHincHH 
for a commiHHlon to Ix' paid out of 
the llrHt money received after eom- 
{ plot ion of the bargain, a covenant that 
; “the right (exclusive) is given for eight 
I days ” does not mean that the sale muHt. 
I be effected, but that a purcl^aser must. 

I be found, within that time. So if tiie 
j Jigent within two or thwx) days flndH 
I the purehOBcr who afterw^ards buyB, 

I he is entitled to bin cominiBslon, though 
! tlie prineii)al parties only meet & per- 
I feet the transaction after the expiration 
' of the delay.— MABHP'OTrr. r. Lavvik 
I (lOll), g, R. 40 S. (’. 258.— CAN. 

I 1808 vi. Sold hy principal after 

I period but before, required notice given 
I to agent.] — A. eiigagt^d JL, a real eHtate 
broker, to sell Ids projx*Tty at a fixed 
I price in conHi deration of a eommiHsion 
of 21 ix;r cent, within three muiiUiH, 
or aiterwardH “as long as he Ib not 
notified to the contrary in writing," & 
was brought into contact with a piir- 
elioser through the efforts of IL within 
such time. A. B<jld his proiwrty to such 
jnircliaser for a price lt*8H than that be 
I had agrcMxl upon with IL, & after the 
; expiry of the three; months, hut witliout 
uotilicatioii in writing to B. '.—Held : 

1 A. indebted to B. for his coinmiHsion 
' upon tin; price of the sale at the rate 
1 eonlracled for. — Le(XER<' v. k'lBHiAUi.T 
I (1914), Q. R. 45 S. C. 182.™ CAN. 

i 1808 vli. Correspondence 

I amounting to ne.w contract.] — Deft, ap- 
1 pointed pltfH. his boIo ogemts for the sah; 

! of Ids land, & agreed that “ this sole right 
' of sale shall extend for a period of four 
, months from this date, or until such time 
j thert;af ter as this contract is tennlnoted . ’ ’ 
litfB. did not sell the prorM;rty nor find 
* a purchaser, but deft, sold it Idmself 
i ten months after the date of the writing, 

1 & pltfs. claimed commission on this 
: sale. After the four months had cx- 

f fired, but before the sale made by deft,, 
etters passed between pltfs. &. deft., in 
I which pltfs. w’cre authoris<;d to sell the 
place at a higher price, if they had a 
I buyer, but they did not produce one : 
— Held : the contract under which pltfs. 
claimed, if it could be considered as 
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Agency. 


Seel. 3. — Agenl'e rights against principal: Siih- 
sect. K.& L{a).^ 

chasc-nrioiicy of the estate, with an additional 2 
per cent, in the event of the purchase being com- 
pleted by a certain date. 1 1 was agreed that the pur- 
chase would be considered completed if a definite 
ofTt*!' &L accei)iance were made. Before the speci- 
IJed daUf a memorandum of agreement between the 
inUinding purcVias(T & defts. was signed, by which 
th(‘ former undertook to send professional persons 
to verify the particulai’S of the property, pro- 
vid(td he r(‘ceived a satisfactory report, he under- 
took to <*nter into a formal contract for the piir- 
chaso f»f tlio estatfj for a named sum. The contract 
for tlio purcliase was not signed until some time 
after tiie .specified date. In an action to recover 
the 2 [)er c(*nt . commission : — Held : as the memo- 
randum of agreement contemplated a formal 
contract, the terms of which w'ould require settle- 
ment, tliere was no definite offer & acceptance ! 
madt! on or before the specified date ; (2) the 2 i)er 
cent. comnuHsion was not payable. — Henry v , 
(iRixamy (H»05), 22 T. L. It. 53. 

Hs Right io Ei ira Remuneration, 

1810. Whether acts done were included in duties as 
agent.]- A, acted underawrittenagreement as the 
comimsHion agent of B. in the sale of goods, was 
paid a commission. B. was a contract or wiili tiie 
Admlty, for the supply of a variety of articles, on 
tiie sale of ^^'hicil A. was paid commission, k A. 
attended on a iinmber of occasions at Homerset 
House, where the pat-terns of these articles w(‘rc 
inspected by Clovt<. officers. A. sought* t»o charge 
H. fm* these altondances in addition ic» his commis- 
sion:— i/cW; (1) if, in giving these attendances, 
A. was only acting in the discharge of his business 
as an agent, he was not- entitled to charge for the 


j attendances ; (2) if these attendances were matter 
I beyond his duty as an agent, he was entitled to be 
; paid for them separately ; (8) this was a question 
for the jury. — M arshall r. Parsons (1841 ), 9 C. & 
P. 656. 

Annotation : — Reid. Youur v . Naval, Military & C’ivil 

Service Co op. Soc. of South Africa, [1905] 1 K. B. 087. 

1811. .] — A paid agent is bound to discharge 

all tho.se diitlas, multifarious or otherwise, & 
onerous or otherwise, which the terms of that 
agency cover. He must make his own bargain 
with his principal, & it is his duty to do all that 

j that bargain entails & to be content with ills remu- 
neration. If he is called upon to do anything out- 
side the terms of iiis agency, he is entitled to make 
a special bargain, or he can decline to do it unless 
he IS remunerated on a special footing ; or he may 
do the work, &, provided everything is fair & abovJj 
I board, he probably would be allowed a fair remu- 
neration according to some recognised measure- 
i ment of the value. But if he docs anything within 
1 the temis of his agency, however uncompensated it 
may seem to him personally, he can neit her charg(» 
for it in his account nor can he secretly take any 
commission for it (Kekewich, J.), A\'illiamson 
V, HIxNTe, No. 1582, ante. 

K, Rchmnieralion in (.aseof Revocation of A uifiorib/, 

1812. House agent — Principal’s right to revoke 
authority.) — Where a house agent is employed to 
find a purchaser, the principal may revoke the 
agent’s authority at any time before the agent has 
found a purchaser, A in that case the agent is not- 
entitled to remuneration for his endeavours to 6nd 
a purchaser (Wiltjams A (Browder, JJ,). — 
I^RICKETT V, Badoer, No. 1751, 

Annotaftons Apid. M’Leod r. Artola (1889), 0 T. T*. R. OS ; 

Tapllii r, linrrett (1SM9). V> T. L. R. :i(). 

For full lomH., sfr S. No. ante. 


PART VIII. SECT, 3, SUB-SECT. 1. H. 

IBiO i. WltrU^r acts done were, ineladed 
in duties as aoent.] was cinployod 

by (loft-H. as th(iir ngont. Io luirrliaHC 
upon hlH own fwdit, but for them, 
ail olocdric orano. pltf. made the pur* 
ohaso ijr*on certain lerinn, & di'fl^. ' 
avnwd m the temiM A' paid over to j 
for tranHinlHHinn by Mm to the 
vendorH, one-third of the price, Tlie i 
crane \vn« delivered, ready for ship- ' 
ment, when the vcnd<»rH deinaiidcd the i 
oilier two'tlilrds l)efore delivery of the 1 
bill of lading. Pltf. asked defts. for tills 1 
gum, but they did not send it, A pltf. 
tiabl It out of hlN funds. There was 
a gi-eat deal of coirespoudence. pltf. i 
asking for a refund of the moneys he had i 
juild, Inteivstr, eomiiiisHloii , disburHe- i 
luents, c-te., & defts. oldcK^ting to some j 
of the Items of pltf.’H acM:^ount. In an 
action by pltf., defts. paid Into cl. 
a sum Rumcient to cover what pltf. 
had paid for tlio crane & a oonmiis- 
Mlon of 24 iier cent, on the purchase* 
price, but no more :-~Hrld : pltf. was 
entitled to 24 i>er cent. ooiiuiilHsion 
only, the raU' at wbioh pltf.'s claim was 
at tlwi made, but w'Idch he changed to 
10 iK^r cent, shortly Indow imtion 
liecanse he fell- that he had extra 
trouble for wrhlch he should bo com 
pensatod.— .ToiiNsrixm r, Canaiuan 
Kuiniukk Minino C^o., 19 \V. L. R 00 
—UAN, 

1810 ii. .]~^A fimtor received a 

n.T0d salary named in his factory, A 
for thirty years Included in hifl accounts 
such salary without any other claim i 
tadug mailo. On a claim for ri'muncra- I 
non for servioes uneonneeted with his 
factory : — Held : ho had no legal claim 
U> such remuneration. — Rose r. Fife I 
(Carl) (1806), 5 Pat. ILV-ACOT, 

1810 III. .1 — A factor claimed pay- ! 

ment on a quantum mem it for service’s | 
porforaiod by hioi wldoh Uo averred 


I did not fall witidn his contract of em- 
ployment as factor : — Held : there was 
no cause of action, pltf. having failed 
to make such dehnlte averment of his 
duties as would exclude from scope of 
those d lit It'S the extra services for which 
rtununeratloii w'os claimed. — M ackenzie 
r. BAiim’H TiwfWKVS, 119071 S. C. 888. 

- SCOT. 

9. C^isiomaru extra remuneration ex- 
eluded by terms of agrermemt .] — An agent 
appointed to carry out a business 
for his prineipal under a 'written agree - 
incut, wideh provides for his remunera- 
tion by the. payment of a stah'd sum 
& ooiundssion on sales, Is not entitled to 
commission on the acceptance & pay- 
ment of drafts, usually charged by 
agents, but not mentioned in the 
agreemont. — McPiieiwon r. Brk’E 
(1907), Q. H, 31 y. C. 218,— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— K. 

t. Agent to sell property — l*rincipnVs 
right to rer’oke atUhority.] — A. uutho* 
rised B. to lind a purchaser for his pro- 
TKTty. B. tried to induce O. to Imv, 
but the negotiations fell tlirough, & A. 
revoked B.’s authority to sell before 
tl.'s name was mentioned to him. A. 
afterwords entered into an agreement 
to sell to F., not knowing at the time I 
that F. was buying for O. ; afterwtirds 
F. assigned his right to G., & therenpim 
A. conveyed the property to G. : — 
Held : in the absence of any scliemc to i 
donrive B. of his commission, ho was I 
not entitled to any. — H unter e. ' 
Hitnnkij. (1906), 3 \\. L. R. 229.— , 
CAN. j 

h* .1 — Pltf. w’as agent to j 

pn>curc a purchaser for deft. ’s land at ' 
16,000. anything over to bo his com- i 
mission. A few days after the propertv 1 
was listed deft, said ho must have 
86.000 net ; on tlmt day pltf. was I 
negotiating with a purchaser, to whom : 


deft,, eventually sold for $0,000, pltf. 
meantime having alUTOd ids listed pric't* 
to $0,500 '.—Held : pltf. not entitled 
to commi.saion or remuneration, his 
authority ladug withdrawm iHifore he 
found li purchaser. — Holmes v . Lee 
H o & Lon Pot (1911), 17 W. L. R. 
428 ; 16 B C. R. 60.— CAN. 

k. .]— In un action by 

real CiHtato agents for commission 
Held ; tlie agency had come to an 
end before they Introduced a purchaser 
to deft., & sufficient wtnght hod not 
iMxm given to the insertion of an adver- 
tisement in a newspaper In which pltfs. 
claimed to l>o exclusive agents one day 
previous to the time tlwy claimed their 
agency to have commenced. — C urrie 
& Sterry V. HOSKIN (1912), 23 O. W. R. 
676 : 4 O. W. N. 492 ; 9 I). L. U. 514.— 
CAN. 

l . J — peft. requested pltf. 

to sell for liim a plot at any rate ex* 
eeeding the price at which deft, him- 
self had purchased It, & agreed to give 
him os remuneration half of the net, 
prtiflt realised on the sale. Deft, sul*- 
.soquently revoked tliis authority, Ik 
pltf. shortly afterwards found a pur- 
chaser, whose offer deft, did not aooopt : 
— Held : pltf. could not recover on the 
agreement, which hod not boon pt^r* 
formed on his part, & there was uo 
ground for holding that pltf. & deft, 
were partners in the transaotion as 
Iwtween thomsolvcs. — Hurst r. 
Watson (1866), 2 Bom. 423 (2nd od. 
400).— IND. 

m. Measure of damages.] 

— Where the owner of property has 
authorised an agent to sell same on 
commission within a specified i>eriod, 
A. before the expiration of the term, 
the owner leases the property with 
option of purchase, such agreement Is 
equivalent to a revocation of the 
agent’s authority, but the latter is only 
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1813. Principal’s implied right to sell him- 

self.] — Where the owner of property puts it in the 
hands of a house agent for sale upon commission, 
there is, in default of stipulations to the contrary 
in the contract between the parties, an implied 
term that the owner shall be at liberty to sell the 
house himself or to employ other agents, & if a sale 
takes place by such means pltf. is not entitled to 
commission, although he has found a person pre- 
pared to purchase. — Brinson v, Davies (1911 ), 106 
L. T. 134 ; 27 T. L. R. 442 ; 55 Sol. Jo. 501. i 

1814. General agent — Revocation of authority — 
No remuneration for subsequent services.] — In 
Aug., 1853, deft, purchased certain mtge. debts & 
J^acies charged on an estate in Jamaica, & on the 
loth executed a power of attorney authorising pltf., 
a merchant in J amaica, to act for him in all matters, 

(to wrote to him, directing him to foreclose the mtge. 

(to take possession. The extrix. of B., who had been 
manager for the parties whose interest deft, had 
purchased, was then in possession of the estate, & 
claimed a large sum as salary due to & advances 
made by her husband. After some negotiation i 
pltf. agreed to pay her a sum of £844, & then got j 
possession of the estate. On receiving information 
of this deft, at once repudiated the transaction, & 
on Feb. 16, 1854, wrote to pltf., removing him from 
the agency, & on the same day executed a revoca- \ 
tion of the power of attorney, which reached pltf. 
on Mar. 8. Rltf. continued in possession, & ex- 
pended money for the purposes of the estate up to 
Aug. 15, 1854, when he surrendered possession to 
C., to whom deft, had sold his interest. Pltf. 
claimed to be entitled to recover for his services 
between Mar. 9 Sc Aug. 14 : — Held ; (1) pltf. had j 
no right to interfere after Mar. 8, when lus power 
was revoked ; (2) pltf. not entitled to recover. — 
Kitchen r. Quilter (1859), 32 L. T. O. S. 261, 
Kx. Ch. 

1815. Agent to procure loan — Variation of autho- 
rity — Acquiescence by agent — Lender procured on 
original terms.] — Deft, employed pltf. to negotiate 
a loan on some of deft.’s propert>y, pltf. to be paid 
commission if he procured the loan, but none if he 
did not. Before pltf. had done anything in the 
matter d<Jt. wrote to him, varying the terms on 
which he would accept the loan. Pltf. endeavoured 
to obtain it on the latter terms, but failing to do so 
obtained an offer for a loan on tin* terms of the Arst 
authority, which deft, refused to accept : — Held : 
(1) as the Arst authority had been revoked, pltf. 
was not entitled to commission for what he had 


done ; (2) pltf. was not entitled to claim for his 
services in endeavouring to procure the loan under 
the substituted terms, inasmuch as ho did not 
obtain it under those terms ; 3) pltf. might have 

treated the revocation of the Arst terms of his 
emplo;prient as a breach of contract & have had 
his action thereon against deft. — Toppin v, Healey 
(1863), 1 New Rep. 326 ; 11 W. R. 466. 

Annotation Diitd. He Hannan's Empress Gold Mintn^r Si 

Development Co. (ISIMD. 74 J.. T. 5*)P. 

1816. Sale after death of principal.]— A. agreed 
with B. that ho would endeavour to sell a picture 
belonging to B., Sc if he succeeded in selling same, 
B. should pay him £100. B. died before the picture 
was sold. In an action against tlio achuinistratrix 
of B.j upon the above agreerneut, the count alleged 
that in pursuance of the agreement A. did, before 
& after the death of B., endeavour to sell, & after 
the death of B. he did succeed in selling, the picture, 
“ which sale was confirmed by deft, as adniinisira- 
trix as aforesaid ” Sc she refused l/O pay the £100 : — 
Held : the count disclosed no cause of action, as the 
authority from B. to A. to s<dl the pictmo was 
revoked by B.'s death, Sc deft.’s conArmation of t he 
sale, in the absence of an allegation that she was 
aware of the existence of the contract bct.w(*(‘n A. Sc 

B. , was no adoption of the contract by her so as to 
make her liable to pay the £100. — C/AMPANARI r. 
WooDBURN (1854), 15 a B. 400; 24 L. .T. 

C. P. 13 ; 24 L. T. O. S. 95 ; 1 Jur. N. S. 17 ; .3 
W. R. .59 ; 3 C. li. U. 140 ; 139 R. R. 480. 

1817. Sale after bankruptcy of principal]. — A 
debtor had employed an estate agent, to sea certain 
property, Sc on Jan. 7 the agent introduced to 
debtor a person willing to purchase. No agre«'- 
meut was arrived at between debtor (to t he person 
introduced. The debtor Alcd his petition, after 
which negotiations were resmnod between debtor’s 
trustee in bkpey. Sc the person introduced by the 
agent, which resulted on Jan. 24 in a sale. 3’ho 
agent’s proof for his commission having berm 
rejectr'-d by the trustee ; — Held : (1) the sale was 
attril)ut4ible to the introduction bv the agent ; (2) 
the proof for commission must be allowed. — He 
Beale, Kx p. Durrant (1885), 5 Morr. 37. 

X. Continuing Commiaaion, 

(a) Agency ler^ninated by Dlamiaaal of Agent, 

1818. Insurance agent — Commission payable on 
accounting — Not payable when duty to account 

ceased.]^ — Deft., a local agent of an in.suraiice co., 


entitled tc» tictual dnaiage^. ; Sc where 
the asfont had taken no nteps whatever 
to procure a piircdiaHcr, & the term of hln 
affcncy had nearly expired when his 
agency was revoked, Sc the Iohhoc did 
not in fact liccome a purchaser : — 
Held : no danmi^^s were proved, & IiIh 
action for cominifiBlon could not Ik* 
maintained. — Blondix r. Duff (1892), ! 
1 9. 25«.— CAN. 1 

n. Purchaser found before authority ' 
revoked.] — An a^ent employed to effwt j 
a sale has no claim on his principal in i 
eonBequenet* of revocation (;f the aKcnt'H i 
authority before a sale is effected | 
iiulesB he has, l>efore the revocation, \ 
found a person ready & ^villinR to pur- ; 
chase on the terms fixed by the prin- j 
elpal. — IIINf'UEY r. Keam (1901), 20 ' 
N. Z. R. 478.--N.Z. 1 


affreod to buy. M. Hubsequcntly, on 
the day of revocation, dcllnitely agreed 
to buy & paid pltfH. a deponit : — Held: 
pltfs. entitled to half -comm is.sion by 
way of quantum meruit. — Aldous v. 
Gkundy (1911), 20 W. L. II. WO; 21 
Man. L. R. 559.— CAN. 

p, .3— An agent to find a 

purchOHor of an hotel on commlssJon 
introduced one ready & willing to pur- 
chase ; HubsequenUy the vendor in- 
rttmeted the agent not to deal further 
with tliat i>er8on, & after this the ag(*nt 
induced that porHon to sign a contract 
of sale which he signed as agent of the 
vendor : — Held : the agent entitled t <i 
remuneration for w^rvicos up to the full 
amount of commission or to damages.— 
Macnamara V. Maktin (1908), 7 C. li. II. 
099 ; 25 N. 9. W. W. N. 35.— AUS. 


I agency had lKM*n deterniiiied. — Hilto.s 
V. Hku.iwei.l, (1891J 2 1. U. 94.— IR. 

j r. Authority remked by agent's mis- 
statement — SubsequcfU jmrclutse of 
isftarcH.j— A broker, employed by his 
. principal to i>urehaHO shan^M, informed 
i him, contrary to th(? fact, iliat he had 
1 purchased such shares In aticordance 
with Ills instructions. Ho did not buy 
: fill two days later, & then purchaaed 
for forward dell very. In un fiction by the 
, broker to recov(*r commisHion ; — Held : 

\ Ihe representation that he hud Ixmght 
, put an end to Ids authority. & the prln- 
; cipal was not iKiuiid by ttio subsequent 
' purchase. — ►Samfek v. IIaok (1889), 10 
, N. 3. W. 270. -AU8. 

■. If 'here aulJuwity irtevomhle.] - - 
. Rk’IIAuphon V. M(’CLAKy (1900), 3 Vl^. 
L. U. 141.- CAN. 


o. Contract signed after revoca- ; q. Work done after revoeatum of autho- 

tion,] — Deft, agreed with pltfs., land j n7j/ on ordet‘S previously obtained.] — PART VIII. SECT. 3, SUB-SECT, 1. — 

agents, that they should procure a pur- i A contract for agency t/crminable on L. (a), 

chaser of land for 145,000 before the I notice provided that commission should 

endof .9ept. & to leave it in their hands ' t»e paid for work done on amount of t. Land figenl—No (^itnission to hr 
tor that time Sc pay them the regular orders, & on termination the agent to jmynble after termination of agency - - 

commission. Pltfs. spent time & money , pocetve such commission os Bhould have Sales completed before termination.] — 

la advertising, but on Sept. 27 deft, i been earned; — Held: tin? agent not , Pltf. was apisdnted 

revoked the authority, after pltfs. had i entitled to commission for work for ; their agents tor the sale of land on com- 

found M. ready Sc willing to purchase, which he had obtained th© order, but : mission, one of the terms being that on 

but M. had not at that time definitely which was not done until after the * aU sales tlio right to cominlasion would 
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Sect, 3. — Agent's rights agahutt principal: Suh- 
sect 1 , L, (a), (& ) , (c-) <fer (d) d: 1 

having been dismissed from ids employment, 
claim^ to be entitled to a percentage on the 
premiums paid on insurances obtained by him, 
notwithstanding his dismissal, &; to a percentage 
on similar premiums obtained by local agents whom 
he had appointed : — Held : as deft, was entitled to 
receive his t)«i’ce^itage when he accounted, when 
the duty to account ceased the right to the per- 
centage ceased also. — T imes Life Ahsubance & 
Guarantee Co. v . Swann (1854), 23 L. T. O. S. 1 14. 

1819. No commission on subsequent orders — 
Unless so provided.] — On a contract to pay a 
traveller by cornmiHsion, there is not, in the absence 
of an express & clear stipulation, any obligation to 
pay the commiHsion on orders from customers 
originally obtained by the agent, but sent after he 
has ceased to be so. — N aylek v . Yearsley (1860), 
2 P. & P. 41. 

1820. Orders by customers arising from your 
introduction.**] — Pltf. was employed by defts. on 
t he terms of receiving commission “ upon all orders 
executed by us & paid for by customers arising 
from your int/roduction.” Pltf. having been dis- 
missed : — Held: pltf.’s right to commission con- 
tinued, notwitiistanding his dismissal. — B ilbee v , 
JlASHE A Co. (1880), 5 T. L. 11. 677. 

^Inno'olitmA Apia. Morris r. Hunt ik Co. {IHlMi). 12 

T. L. 11. 1H7. Expld. & Diitd. Nonlmin v, Uuyiur & 

SturiroM (Irtlti), ,*111 T. h. 1C s7. Consd. L<’vy r. QoIdhiU. 

I n»l7] 2 VU. 21)7 ; Marshall r. OlanvillJ 11)17 I 2 K. 11. S7. 

1821. Advertising Agent — Renewals — Construc- 
tion of contract. I -By a eonti’Mct wilh an adver- 
tising agent contained in letters, t he agent wuis tx) 
bo paid commission both on initial orders & on 
renewals. Pltf. liaving been dismissed : -—7/e7d .* 
pltf. not entitled to commission on renewals 
subsequent to bis dismissal. — B oyd p . Mathers & 
South Africa, IjTd. (18»3), 0 T. L. H. 443, C. A. 

1822. — —Continuing advertisements- Al- 
leged usage.]— 7'he engagement of an advertising 
agent, who received a commission on fill adver- 
tisements obtained by him, having been tenni- 
nat>ed, the agent claimed, by usage, commission on 
all advertisements obtained by him which were 
inserted, after his engagement iiad terminated, 
“ until countermanded,” A' on all advertisements 
obtained by him which ivere renewed with loss 
t han a break of 12 months ; — Held : the usage had 
not been proved. — B ettany r. Eastern Morning 
A Hull News (V). (1900), 16 T. L. K. 401. 

1823. - ,J — Pltf. was employed by defts. 

t.o (ihtain advertisements for their newspapers, 
commission being payable on all advertisements 
orderedby advertisers introduced by him, & on all 
r(*newal ordoi's of such advertisements within two 
years of the prt*vious order, whether sent through 
pltf. or direct. Defts., having dismissed pltf., 
claimed that thenr liability to pay commission come 
t o an end, A relied inter alia upon an alleged usage 
of the newspaper trade ; — Hela : (1 ) no usage as to 
the payment of commission on renewals was estab- 
lished ; (2) the terms relating to the pa^mient of 
commission applied only to the period during which 
pltf. was employed by deft. : (3) on the tennination 


of employment his right to commission ceased. — 
Gerahty V, Baines & Co. (1903), 19 T. L.R. 554. 

1824. Implied right to future commission question 
of fact,] — ^Pltf. was employed as commercial 
traveller by defts. on the terms contained in a letter 
that he was to be allowed commission on all orders 
received from certain named firms, & “ on an]^ fresh 
ones you can introduce.” It was left to the jury to 
say if it was an implied term in the contract that 
pltf.’s right to commission should continue after 
dismissal on all orders accepted from customers 
introduced by him, whether named in the list or 
not. — Morris v. Hunt A Co. (1896), 12 T. L. R. 
187. 

Annotation : — Consd. & Distd. i.evy v. Ooldhill, [li)17] 2 Cli. 

297. 

1825. Duration of agency not fixed.]— Pltf., a 
commercial traveller, was to receive 7 J per cent, on 
the net amount of cash payments on orders 
obtained through him & 7^ per cent, on all orders 
from customers introduced oy him, whether such 
orders were obtained by him or not. In Feb. , 1895, 
he received three months’ notice of dismissal : — 
Held : no time limit being fixed for the duration of 
the commission, pltf. was entitled to commission 
on orders of customers introduced by him, given 
after his dismissal. — Salomon v. Brownfield 
A Brownfield Guild Po'rrERY Society. Ltd. 
(1896), 12 T. L. n. 239. 

i Annotntiom FoUd. Faulkner r. Cooper (ls})9), 4 ( om. Cus 
i 213. Consd. Levy r. Goltlhlll, 11917J 2 Cli. 297. 

1826. Commission payable on custom, not on 

1 customers.] — An agreement between pltf. A defts., 

that defts. should pay pltf. a comiiiis.sion on all 
' business done by defts. through orders oh- 
I tained by pltf., w^ts silent as to duration of em- 
' ployment A notice of tennination : — Held : pltf. not 
: entitled to be paid commission on business done by 
, defts. after the engagement had boon temiinated. 

By the terms of the agreement the commission 
' Is payable, not on customers, but on custom 
(PiinxiMORE, .T.). — Barrett v . Gilmour A Co. 

I (1901), 17 T. L. U. 292; 6 Com. Cas. 72. 

, Annotationa : — Consd. Lovy r. (ioklhill, 11917] 2 C'li. 297. 
j Refd. WilHOU r. Harper (19U.s), 77 L. J. C’h. C07. 

1827. Agency terminable by mutual consent.] — 

‘ I*ltf. was appoint'd sole agent in Loudon for sale 
of defts.’ goods, defts. agreeing to pay him a com- 
, mission upon the valu<‘ of all goods sold in London 
1 or to his customers. The agreement was termin- 
' able by mutual consent. The agreement having 
. been determined by defts. ; — Held : pltf. not en- 
titled to commission on orders received A exe- 
cuted by defts. after the termination of the agree- 
ment from persons introduced by pltf. — Kelly v. 

; Croft (1898), 14 T. L. R. 543, C. A. 

1828. Commission on orders direct or indirect — 
; Orders subsequent to dismissal.] — Pltf. was ap- 
pointed ag(*nt of defts. for 12 montiis for the sale of 

i lead manufactured by them upon the terms that he 
I wa.s to receive a commission of 2J per cent, upon 
I all sales, direct or indirect, effected to customers 
introduced by him. Pltf. continued to act after 
, the 12 months, until dismissed. After the tennina- 
' tion of pltf.’s employment he brought an action Id 


tennhiate with Hu' termination €)f the 
n^rency : — Held : t hit* did not deprive 
pltf. of hlH conimlKHion on (tales which 
Iwid l>ccn completed iMJ'foro hln agency 
wuH temiinated, but only applied to 
pending: or incompletcd sales. — Bitok- 
woimi r. Nkixon & Four SiiKrr'Aui) 
Uy. Co. (1908), 9 W. L. 11. 490.— CAN. 

u. Agent to $eJll — CominisMon on 
orders tahing ** definite Hhaj)e/'] — Defts. 
employed pltf. os Bales ageent by a 
written a^freement, by wiiich the ufront 
was to receive ** .50 per cent, of the net 
profltB of all Bales ” of a certain appa- 


ratus. The aprreement also contained 
the following clanse ; “ This agreement 
t<j 1)0 pt^rpetual until either you or our- 
selves are dissatisfied, when all that 
will Ik* necessary will bo four weekfl* 
notice to terminate same. All business 
in these lines that has assumed definite 
shape during the time you are with us 
& is eventually closed after you have 
left, you are to get credit for. By 
* definite shape ’ we mean on what w© 
have quoted doflnlto prices.” l*ltf. had 
done a great deal of work to procure a 
large oomtraot for defts., & prepared part 


I of the figures ui)ou whieli a lender for 
1 the contract was made by defts., to do 
; the work at a certain definite price. In 
1 an action by i)ltf. for a share of the 
j profits derived or to be derived from the 
I contract entered into following defts.* 
tender, the trial judge having found as 
’ a fact tliat the hiring agreement was not 
j terminated until a day later than the day 
! the tender was made : — lleJd : pltf. was, 
i under the agreement, entitled to share 
t in the profits derivable from the contract, 
i — Whtte r. McTagoakt (1916), 31 
I W. L, R. 664 ; 22 D. L, R. 8.— CAN. 
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recover commission alleged to be due to him upon | 
further orders given by customers originally intro- ' 
duced by him whilst in defts.’ service : — Held : not 
entitled to such commission. — ^^VEARE v, Brims- 
DOWN Lead Co. (1910), 103 L. T. 429. 

Jnn^taiion Consd. 6i Eipld. Levy v. Ooldhill. 11917] 2 Ch. 

297. 

1829. Repeat orders by introduced customers — 
Express proviso.] — Pltf.in the course of travelling 
for his own business obtained orders for other 
traders on terms of commission. Deft, agreed with 
I)ltf. as follows : “I agree to pay you lialf profits i 
on receipt of order's (provided th(^ customer is 
good). Same applies to repeats on any accounts 
introduced by you.” Deft, subsequently ter- 
minated the relation constitut/^'d by the agi'eement i 
without giving any notice x—Held : (1) there was i 
no employment of pltf. by deft, in the strict sense, I 

deft, was entitled lo terminate their relations I 
without notice ; (2) notwithstamling the tormina* j 
tion of the relation, i)ltf. was entitled to commission | 
on orders whenever rectuved if they (tame from 
customers introduced by him. The nu'asure of 
damages discussed. — Levy v. Coldhill <fe Co., 
[1917] 2 Ch. 297; 80 L. J, Cli.m'l; 117 L. T. 412; ! 
33 T. L. R. 479 ; 01 Sol. ,To. 030. | 

(6) Agency terminated by Death of Agent, 

1830. Commission on orders from customers intro- ! 
duced by agent — Principal continuing to do business | 
with customers after agent’s death.] — Although a ! 
contract to introduce customers to a firm in con- j 
sideration of the finn paying a commission on the | 
orders obtained from sucli customei’s so long as the 1 
firm do business with them is determined on the ! 
death of the introducer, yet, if the firm continues I 
t o do businejss with tluise customers, they must- still 
pay the commitision in the same way as tliey would 
have to pay the commission if, afk*r the d<it<*rmina- 

t ion of the contract in the lifetime of tlu' introducer, 
th(^y continiK^d to d(3 business with his eiistomeis. 

Pltfs. were the exors. of W., deceased, who had 
agreed to introduce customers to defts. on the ' 
consideration that defts. should f»ay him a 5 per : 
cent, commission on tlie moneys they received from ■ 
such customers so long as defts. did business with , 
them. Aft/cr having introduced from time to time j 
for a period of 10 years customers to defts. who 
duly paid him the commission agreed, W. died, A, 
although defts. continued to execute ordom from 
the customers he had introduced, they refused to ' 
pay to his estate the commission on such orders, 
on the ground that W.’s death had put an end to 
the fi^eement : — Held: (1) the contract was de- 
termined by the death of W., as the introduction 
of fresh customers under that/ agreement became , 
impossible ; (2) defts. must still })ay the commis- I 
sion so long as they continued to do business with ; 
the customers the deceased had inti'oduced, in the : 
same way as they would have had to pay the com- 
mission if, after having detenuiried the contract in 
the lifetime of W., they continued to do business 
with his customers. — Wilson r. Harper, Son & 
(^O., [1908] 2 Ch. .370 ; 77 L. ,T. Ch. ft07. 


(c) Agency terminated by Expiration of Time, 

1831. Commission payable on orders attributable 
to agent’s introduction.]— Pltf . was employed to sell 
pianos for defts. on the terms of receiving commis- 
sion on all orders accepted from new customers 
introduced by him. The employment was for a 
fixed period, after the expiration of which defts. 
refused to pay commission on further orders re- 
ceived from customers introduced by pltf. during 
the period of his employmtmt ; — lieid : pltf. 
entitled to comiuLssion on orders received & exe- 
cuted after the tomiination of the agency, if pro- 
perlv attributable to his introduction.^ — Hatzfeld 
t;. Lipp & SoiiN (1905), 49 Sol. Jo. 283. 

(d) Agency ierminaled by its Performance becoming 
impossible. 

Sc(\ generally, (contract. 

1832. Outbreak Of war— Agent interned as alien 
enemy. J- Nokdm AN v. Raynkr & Stttroes (1016), 

T. L. R. 87. 

Expld. & Distd. r. CJlanvIll. [1917] 

1833. Principal becoming alien enemy.] — 

Stevenson & Sons, Ltd. v. Act. kOr Cabton- 
NAGEN-lNinisTUTE, |1917] 1 K. B. 842; 86 L. J. 
K. B. r>l(> ; 115 L. T. 594 ; 33 T. L. R. 84 ; 61 Sol. 
.lo. 146, C. A. 

AnnoiatUm : Distd. Tluul«'y r. Miincr, [1917]2 Cli. 144, V.A. 

1834-. Agent loining army.]— DiJis., a firm 

of drapers, appoiritecl pKT. thesir representative for 
the Midlands, North of England, ^6 Scotland. He 
was to have ” a comaiis!-ion of 7^ per cent, on the 
net amount of trade' done on these' grounds direct, 
or indirect.” All accounts opemsd by him on the 
abovt^ grounds were to ho. ri't.aiiK'd by him os long 
as ho continued to repres(*nt dc'ft-s., but ” should 
any alteration be made in representation on part 
of these grounds ” pltf.’s consent in writing was to 
b(^ obtained before relincpushing any particular 
accounts. The agreement was terminable by six 
months’ noticH' on either si(l(‘. On July 12 pltf. 
joined the anny. h\mr days latter would have 
been compelled to join it. by virtue of Military 
Service Act., 1916 (e. 104) : — field: (1) the agree- 
ment was subject to th(‘ implied term that it should 
coiisc to be binding if future performance became 
unlawful, &, p(irformanc(? having become unlaw- 
ful by virtue of Military Service Act, 1916, on 
July 12. or four days later, the agrt'cment was then 
finally det(*rminecl A: not meri'ly suspended; (2) 
j)ltf. was not entilh'd to commission iix^on t.rade 
done after the kjrmination of his employment. — 
Marshall v. (tIlanvill ((iLANvir.LE, Granville), 
[1917] 2 K. B. 87; 86 L. .I.K. B. 767 ; 110 L. T 
.560 ; 33 T. 1.. R. 301. 

M. When no Uighi lo liemuneration. 

(a) Lack of Qualification of Agent, 

1835. London broker.] — A broker cannot Tnaint.ain 
an action for work At labour, & commission for 
buying A: selling stock, etc., unless duly licensed by 


PART Vlll. SECT. 8, SUB-SECT. 1.— 

L, (b), . 

V. IfUturancc ageni — Commission pay- 
able on renewals during lifdirne, of policy.] 
— An affreement wiUi an insumuce oo. 
provided for coinmisHion t<» its agent on 
renewals of premiums during tlic wliole 
lifetime of the policy, & that, if the con- 
tract should be terminated after being 
in force not less than two years, he was 
to be entitled to the commissions he 
wotild have received had the contract 
remained in force. The agent died when 
the agreement had been in force over 
two years: — Held: his reprcbcntativc 


, entitled to commiHsion on renewals afpT 
1 Ills deatli. during the lifetime of the 
policy.— Skinnkh v. CJrown Lifk In- 
; 8URANCE Co. (1911), 18 O. W. U. "V 
I 2 O. W. N. 647.— CAN. 

PART Vm. SECT. 8. SUB-SECT. 1.— 
M. (a). 

w. Broker .] — ^Whero a person, not a 
professional broker, had acted us l>rokcr 
in bringing about a contract of sale : — 
Held : ho was entitled to commission as 
remuneration quantum meruit from the 
I person who had taken advantage of his 
1 services. — K ennedy v. Qlahb (1890), 17 
R. 108.5.-^OT. 


X. Beal estate agent.] — Pltf., a fruit- 
fann labourer, was asked by deft, to 
And u purchaser for his fruit farm, 
deft, agreed t-o pay liiiii the usual 
commission. Deft, named his price. 
$6,500, but did not enter on the matter 
of terms. Pltf. introduced F., with 
whom deft, exchanged his farm for 
property worth about $6,000 : — Held : 
pltf. entitled to commlsHlon, & not 
debarred from recovering from failure 
to take out a real estate agent’s lioenoe 
pursuant to a byedaw under Trades 
LIconoc Act, s. 8, t lii5 ol»ject of the Aot 
being to recover penalties for non- 
compliance. Bimmet v. Knowles (1B74) 
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Agency. 


Sect. 3 . — AgenVa rights against principal : Sub- 
sect. 1, M. (g), (b) (c). ] 

the corpn. of London, pursuant to 6 Anne, c. 10. — 
Cope v. Howlands (1830), 2 M. & W. 149 ; 2 Gale, 
231 ; 0 L. J. Ex. 03. 

Annotations Avia. ForgruHson r. Norman (1838), 5 Bing. 
N. C. 76. Dilta J^idgoon v. Burslcm (1849), 3 Bxob. 466. 
Taylor v. Crowland Geh & Coko Co. (1864). 10 £xch. 293. 
MoIIisB V . Sbirlcy & Frecmantlc Local Board of Health 
(1886). 10 Q. B. 1). 146. C. A. OODSd. Victorian Daylesford 
Hyndlcato v. Dott, [19051 2 Ch. 624 ; Whiteman v. Sadler, 
(1910J A. C. 614. Refa. Cundoll v. Dawson (1847), 4 
C. B. 370 ; Palk v. Force (1848), 17 L. J. Q. B. 299; 
D’Allax 1 ). Jones (1854). 26 L. J. Kx. 79 ; Smith v. Undo 
(1868). 31 L. T. O. S. 132 ; Turner v. Reynall (1863). 14 
(J. B. N. S. 328 ; Bateman v. Ball (1887 ), 56 L. J. Q. B. 291 ; 
Loiighor V . Molyneux, (19161 1 K. B. 7J8 ; Fincgold v. 
(JomcliuH, [1916] 2 K. B. 719, C. A. Mentd. Dennett v. 
Bull (1847), 1 Exch. 593. 

1836. Person hiring others for work.] — A 

party who hires persons for work & labour is not a 
broker within 0 Anne, c. 16, At can recover for 
work done without a liccince from the corpn. — 
Milford v. IIuohes (1846), 16 M. & W. 174 ; 16 
L. J. Ex. 40 ; H L. T. O. S. 194 ; 10 Jur. 990 ; 10 
J. r, Jo. 788. 

Annotation : Retd. Pidgeon v. Biu*slcni (1849), 3 Exch. 466. 

Sec London Brokers Heltef Acts, 1870 (c. 60) 
Ac 1884 (c. 3) (now repealed). 

(&) Illegal Nature of Conlracl. 

1837. Purchase of office.]— A fisiiwpa// topay pltf. 
£2 per cent, to procuDj a purchaser of pltf.’s place of 
BUiweyor of the baggage of the Port of London is 
bad Ac contrary to the Act against sale of offices. — 
Stackpole V. Earle (1761 ), 2 Wils. K. B. 133 ; 9.5 
E. H. 727. 

For full unns., see (’oN'mACT. 

1838. Charierparty — Contemplated violation of 

navigation laws,]— A. <!oniinissioned B. to get a | 
charierparty effected on his ship, Kussian- built Ac I 
British -owned. SIk* was chartered to go to ; 

America, Ac take in th(‘re a cargo of permitted ' 
goods, rice & cotton b(‘iiig specified, A: t o sail there- , 
with to ('adiz, Lisbon, or Gottenburg, as dir(M;t<‘d. 
By a previous agreement, it appearc'd to have hecui 
in the cont»emplat ion of the parties to carry the 
goods to some port, in the United Kingdom, A: that 
the ship should carry no licence : — Ileld : not an 
illegal cont ract to deprive B. of his right, to his com- 


mission for procuring the charierparty to be 
effected. — Hainbs v. Busk (1814), 5 Taunt. 621 ; 
1 Marsh. 191 ; 128 E. R. 793. 

Annofaiions ; — Distd. Hammond v. Holliday (1824), 1 C. & P. 
384. Apld. Norwich Corpn. v. Norfolk Ry, Co. (1866), 4 
E. & B. 397. DIstd.Gray r. Oxford (1905), 21 T. L. R. 664. 

1839. London broker buying in his own name.] — 

Petitioner, a London broker, sought to ^rove in the 
bkpey. of a customer for £20,000 commission. The 
stats, of the corpn. provided that no person should 
act as bmker without the licence of the Mayor Ac 
Aldermen, Ac that no broker, under a penalty, 
should act by fraud Ac collusion nor buy Sc sell for 
his own use . Petitioner entered into a bond on these 
terms; — Held: petitioner had not forfeited his 
right to prove by acting in contravention of the 
stats. Ac his bond ; but he could not recover in 
respect of any transactions in which he had acted 
as broker Ac principal, that being contrary to 
common law. — M oline, ii’o; p. Dyster (1810), 
1 Mer. 1.55 ; 2 Rose, 349 ; 35 E. R. 632. 

A nnotations : Consd. Green v. Weaver (1827), 1 Sim. 404. 
Distd. Co f»e V. JtowlandH (1836), 2 M. & VV. 149. CODSd. 
Bank of Bengal v. Macleod (1849), 6 Moo. Ind. AT)p. 1. 
Reid. Annslrong v. .laekKon. [19171 2 K. B. 822. Mentd. 
/fe PeiiibeiMi n, Kx ?). Htit (1840). Mont. & Ch. 667 ; 
llohin'<on V. KiP*hin (1856), 2 .hir. N. S. 294. 

I 1840. Time bargains in foreign funds.]— Tin.ebar- 
' gains in foreign funds ari‘ not illegal or void at 
; common law. If they were so, aemhle : the broker 
! employed in effecting tlnmi would still be entitled 
' to sue for his commission in respect thereof. — 

! Welus r. Porter (1836), 2 Bing. N. G. 722; 2 
I Hodg. 78 ; 3 Hcott, 141 ; 5 J.. J. C. P. 250 ; 132 
! N. J{. 278. 

, Annotations & Folld. Oakley v. Rigby (1836), 2 

I Bing. N. C. 732. Folld. Elsnortli i\ I ole (1830), 2 M. & W. 

31. Consd. & Expld. nibble white r. M’Morine (1839), 5 
' M. & W. 462 , Exoh. Expld. Ilcwitt v. Price (1842), 4 
Man, & (}. .355 ; LV Wiide, Ex p. Wade (1856), 25 L. J. 
Bcv. 7 n., A. Reid. Solkeld r. Johnston (1842), 1 Hare, 
196 ; /.V Hill, lVtl» h e. Hill (1914), 58 Sol. Jo. 399. 

(e) Srearh of Duty. 

Bivacli of duty generally, see Sect. 2, ante, 

1841. Agent’s interest in conflict with principal’s.] 

— A CO., having sf)ent all its money, applied to deft . 
to supply additional capital by taking shares. 
Deft-, agreed lo do so on terms, one of which was 
that he should hav<' n*[>resentative.s on the board. 


30 L. T. 304 ; l uiorian Daylesfunl \ 
Syndicate v. Dott, 1190.5] 2 Ch. 624 ; 
(■ope V. Howlands (1836), 2 M. it W. 
149; Fergusson v. Norman (1838), 8 
L. J. C. P. 3 ; Bonnard v. Dott (1906), 
75 L. J. Ch. 446, C. A.; H’hiieman v. 
Sadler, 11910J A. C. 514,cited.— I mi’KTI’ 
r. IVKH (1913), 24 W. L. R. 345 ; 11 
I). L. R. 857,- CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— 
M. (b). 

s. Sale of land — Violalion of statutory 
provisions respecting disposal of Vronm 
lands.] — J'ltf., who hotl laid out & iii- 
rtpeie.ted Crown landn tin a Govt. Hur- 
veyor, furnished Information to deft. & 
G., which enabled them to Hi*cure choice i 
looatlouHof over 7,000 aen^m In the names j 
of a number of persons nominated by 
thorn & employed os “stakers.” Subse- i 

a uontly pltf. assisted In the dlsTtosul of 
\e lands thus Hocim'd to Innocent pur- 
ohaaerH under an arrangenient with cleft-. 
& G. for participation <d profit si—ffrld: 
the tranBuction was a violation of British 
Columbia Laud Act g*. 30), & pltf. 
not entitled to recover. — B uownlkk 
V. AIa(^NTOSU (1013). 26 W. li. R. 906; 
48 S. O. R. 688.— CAN. 

PART VIII. SECT. 8. SUB-SECT. 1.— 
M. (0). 

1841 1. Agent's interest in conflict with 
pfincipars.i — In an action for commis* 


sion for finding a purchaser tor deft.’s 
ori'.hard, evidence showed an agrt'cnient 
betwwii pltf. & the purchaser for pltf.’s 
employment tw agent to sell tim fruit : 
— /lehl : this was not a ground for a 
non-suit, but It should have lK*en left, to 
tlie Jury whether pltf.’s int-crest eon- 
! dieted with his dut y.— H oward r. Blai k 
! (1916), 16 S. R. N. S. W. 169 ; 33 X. 8. 

I W. W. N. 4 4.— AUS. 

j 1841 ii. .]— Dofi. desired lo sell 

his interest in cortain lands & contracts, 
1 & having met R., a real estate agent, 
j was Introduced by him to pltf. Deft. 

signed a document, oOTeelng to pay 
I 6 per cent, ooinmissiun to 11. or to pltf. 
Stnne months later an cxeiuingt' was 
oflfoeted between R. Sc deft., & in respect 
of tills exchanTO pltf. claimed Ids eoiu- 
misslon : — IJetd : R. oould not have 
taken u commission, ho having acquired 
the property, & pltf., who was a partner, 
or at least had lnt<Te8t8 In common with 
! U, in the transaction, could not recover 
I oommission, having placed himself in a 
I iKisitiun incompatible with Ids duty as 
, agent, lie rather serving the interests of 
; H. than those of deft. Salomons v. 
! Peader (1865), 34 L. J. Ex. 95, cited.— 
j Onsitm V , Hi nt (1910), 12 W. L. R. 680. 
! —CAN. 

I 1841 iii. Agent purchasing prin- 

; cipal's property,] — ^Deft. employed pltfs. 
as his agents to sell land. Pltfs. called 
deft, to their office Sc paid h*™ a sum 


on account of purchase-money, for 
wideh lie gave a receipt. Deft, alloged 
that at the time he was led by pltfs. to 
Ix^lievo that the purchaser was a client 
of theirs ; & pltfs. admitted that they 
never told deft, that it wjw their inten- 
tion to buy for themselves. As a 
matter of fact pltfs. wert> themselves the 

{ lurtiiasers ; — Iield : an agimt employed 
)y the owner to sell land at a commis- 
sion & himsiif becoming the purchaser 
ivas not entitled remuneration, Ac 
pltfs., having as a fact represonted to 
deft, tliot they were making the sale 
to another person, fulled in their claim 
for oomiidssion. Salamona v. Pender 
( 1 865 \ 34 L. J . Ex. 95 , cited.— C aujary 
Hkaltv Go. r. Reid (191 1\ 19 W. L. R. 
649 ; 1 W. W. R. 218.— CAN. 

1841 iv. .] — Westuoard v. 

Weyl (1912), 21 W. L. R. 403.— CAN. 

1841 V. Secret agreement to share 

commission with co-agent.] — The agent 
of a CO. for sole of land for commission 
agreed with the manager of the oo. to 
divide the commission 'ivlth the latter, 
Ac tills agreement was kept from the 
knowledge of the co. ; — Held : (1) there 
was no bar to the agent’s right to 
recover commission, as the intoroets of 
the agent or manager were not thereby 
placed in confiict with their duty; 
(2) the CO. oould recover the half com- 
mission if it had been paid to their 
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The CO. having approved this agreemeui in general 
meeting, deft, appointed pltf. to act as his repre- 
sentative to look after his (deft.’s) interests, for 
which deft, was to pay pltf. £200 a year out of his 
own pocket so long as pltf. remained a director. 
In an action brought by pltf. to recover remunera- 
tion calculated at the rate of £200 a year, the jur^’^ 
found that deft, had agreed to pay pltf. £200 a year 
so long as he remained a director, S: they furtluT 
found that the agreement did not contemplate that • 
pltf. should promote the interests of deft, even j 
though such interests were not identical \\ ith those 
of the whole body of shareholders : — held : ( 1 ) the > 
bargain was not corrupt, the co.’s assent to A: , 
approval of the agreement between pltf. & deft, 
being sufficient to divest the transaction lietween ■ 
the parties of any character of illegality ; (2) pltf. 
was entitled to recover his renumeration. — K rkcor j 
v. Hollins (1913), 109 L. T. 225, (\ A. | 

1842. Failure to keep accounts.] — Wititk r. Lin- 
COLN, Nkwcastle t\ Kinderlky, No. 127(K ante. 

For full auuH., see S. C. No. 127G, anti'. 

1843. Agent wrongly delegating his duty.] — Deft. | 
having agreed to sell for pltf. certain bank shares : 
by auction or oilieinviso, advei*tised them for sal<% I 
& received a reply from the bank, ottering to find a , 
purchaser. Deft., without pltf.’s knowledge, in- j 
structed the bank to sell th(i shares, received | 
from the bank the purchase-money, which he paid i 
over to pltf., after deducting liis commission : — 
Held : (1 ) deft, was not entitled to commission, as 
he had voluntarily divested himself of his authority, i 
& the bank wa« not interested in getting the ; 
liighest price ; (2) the amount retained must be | 
paid over to pltf. — B kable i\ Dickerson (1885), 

1 T. L. E. 054. 

1844. Delay In delivery.] — II crst r. IIoLDiNfi, 
No. 1936, post, 

1845. Negligence.] — If an auct ioneercmidoyedto 
sell an estate is guilty of negligence, whereby the 
sale becomes nugatory, he is not entitled to recover | 
any compensation f or his services from the vendor. | 
— Denew V. Daverkll (1813). 3 fani]). 451. 

For full unus., see Ai’cnox A: al’(T 1 (>nkkh.s, 

Negligence of solicitor.]— Solicitors. 

1846. Lack of skill.] — Where a party undeitakes 
a work of skill & labour, fails in his object, so that 
liis employer derives no benefit from the work, the 


former is not entitled to recover anything. — 
Duncan v, Blundeijc. (1820), 3 Stark. 6. 

Jnnotatiim : — Refd. Hill r. Fcatlierstoiiliaugh (1831), 7 Bing. 

509. 

1847. Broker,]— If the duties of a sworn 

broker are executed in such a manner that no 
beneftt results fixim them, he is not entitled to 
recover eit her his commission or even a compensa- 
tion for his trouble. 

Pltf., a ship’s broker, drew up a memorandum 
for a chai’terparty so unintelligible that no charter 
could have been made out from it ; — Held : he ivos 
entitled to no commission. — Hamond v. Holiday 
(1824), 1 C3. & P. 384. 

1848. Non-disclosureof material facts.]— A houses 
agent is not entitled to c<5mmissioii on the sale of 
property wheiv ho lias kept- a material fact from 
the prineipal’s knowledge A made a st^cret. profit. 

Pltf. eoncealed from defts., wiio Imd com- 
missioned him to sell a property, the fact of a sale 
from the purchaser to a public authority at a 
profit of £15 to himself also the fact that the 
jiublic authority was desirous t o acquire part of 
the luojierty in (question. — Held: ho could not 
recover the agreed commission.— Price v. Metro- 
politan House Investment Aoency (V>., Ltd. 
(1907), 23 T. L. H. 030. 

1849. Agent not acting personally & on the spot.] 

— ^An agent is not entitled to coniuiission unless he 
remains upon the spot, & attends to the manage- 
ment of the estate. — Gii ambers r. (toLDWiN (1804), 

1 Smith, Iv. 11. 252 ; 9 V(^s. 254 ; 32 K. R. 254. 

AnnotaWms : — Expld. Forrent r. Kliies (1816), 2 Mer. 68. 

Apprvd. Dentonr. Davy (J836). 1 Moo. J*. (J. u. 15. Mentd. 

Sayors v. Whitllcid (1829), 1 Knapp, 133, V. C. ; Loith r. 

Irvlno (1833), 1 My. & K. 27 7 ; Faulkimra. Daniel (1843), 

3 Hare, 199 ; Kobcilfion v. Norrlw (1857), 30 L. T. O. S. 

253 ; Eyre r. Hughes (1876), 2 Ch. D. 148 ; Warner r. 

,Iaool) (1882), 46 L. T. 656; Ward v. Sharp (1884), 53 

L. J. Oh. 313 ; Mainland v. Upjohn (1889), 41 Oh. 1). 126 : 

Biggs r. lloddinott, Iloddlnott v. Biggs, [189HJ 2 Ch. 307, 

O. A. ; British South Africa Co. v. Do lioorn Consolidated 

Minos (1910), 80 L. .T. Cli. 65, C. A. ; Kregllngor r. New 

Puiugonla Mont & C'old Storage Co., [19141 A. (.^ 25, II. L. 

1850. Misconduct— Factor,] A factor who haa 

been guilty of gross misconduct in selling the goods 
of his principal is not entitled to deduct for com- 
mission in an action for money had & received to * 

I the use of his principal. — WinTE v. Chapman 
' (1815), 1 Stark. 113. 


manager, Sc then the agent could only 
obtain Judgment for half tlie eommis- 
sion. Ittywland v. Chapman, (1901), 17 
T. L. H. 669, cited. — M iner r. Moyt.k 
( 1910), 19 Man. L. K. 707 ; 10 W. L. B. 
242.—CAN. 

1846 i. Negliffence.] — If an agent does 
not perform liia approjiriute duly, or is 
guilty of grt)S8 negligence or gross mis- 
conduct or gross unskilfulness iu tlie 
buslneas of Ids agency', he is not only 
liable to his principal for damages sus- 
tained thereby% but also forfeits all his 
cominlasion. — United Aubncy & Trust 
Co. r. Amm Bbotheiis, S. a. L. U. 
Trans. ITov. Div. (1917), 439.— S. AF. 

1845 li. Failure to moke reason- 

able inquiries.] — A commission agent 
had induced Ida principal to enter into 
a contract for the sole of land by the 
representation that the purchaser was 
able to complete the purchase. The 
representation was made without fraud , 
but it was false. Sc reasonable inquiry 
would have proved it to be false. Owing 
to the purchtutor's inability the purchase 
was not completed : — Held : the agent 
not entitled to commission. Nocton v. 
Ashburton, (19141 A. C. 932, Sc Low 
V. Bouvet, (1891) 3 Cli. 82, cited. 
Semble : the oommission agent was also 
liable to the principal to make good to 
him any loss to winch he had been put 
by the agent's breach of duty. — 
]*'moBiuxi> V . Metcalfe (1917), N\ Z. 
L. R. 486.— 4f.Z. 


1846 iii. — — J ‘rinoipais right oj equi- 
table seZ-o/jT. j— Pltfs., OH brokers for the 
sale of indigo seed, sued deft-s. to recover 
tlie amount alleged to be du<i to tliem 
by di'fts. as commisHlon on iwcount of 
certain sales of indigo seed mailc by tlieiii 
on belialf of defla. : — Hehl : tlie ct. 
might properly take into consid<*ratlon 
by way of an equitable set-olT t in* loss 
occasiimod liy pltfa. to defts. througfi 
jiltfs.’ negligence in not carrying out 
defts.’ instruction respecd-ing the Helling 
of the seed. — Nand Ham v. Ham 
Drahad (1905), I. L. H. 27 All. 145.— 
IND. 

1848 i. Non-disclosurcoJ inaieriol facts,] 
— Deft,, placed his land in the hands of 
pltfs., laud agenis, for sale at a named 
price, proiniaiug them a commiasion of 
6500 if they sold at that price. lUtfs. 
professed to have made a sale ut the 
price named to A. ** subject to owner’s 
contlrinatlon.” A. was a clerk or saios- 
man in pltfs.' employ, of which fact 
deft, was not informed ; deft, also was 
not informed by pltfs., who did business 
at the place where the land was situated, 
of the value of the land : — Held : pltfs. 
liad failed io their duty as agents & 
were not entitled to commission. — 
Arnold tJ. Drew (1913), 24 W. L. H. 
51 ; 4 W. W. R. 435 ; 11 D. L. R. 72.— 
CAN. 

1848 ii. .1 — ^Pltf. alleged an oral 

agreement by deft, to pay commission 
on the sale of certain land. The evi- 


deuce sinnved tliat, jiltf. had taken on 
option in his own name to purchase, 
but lie alleged fliat tills was to enable 
him t.o Hliow to an liiteudiiig purchaser, 
wlio lived some dlslauce away, that, the 
pro]»erty could be delivered: — Held: 
even if deft, had agm*d at first to pay 
pJIT. a commiHsioii if he made a i^e,. 
tlie taking of the option in jiltf.’s name 
imjMised on pltf. the onus of proving 
tliat, although he apisjurt'd as pur- 
chaser, deft, liud again agreed t.liat pltf. 
should receive a commisHioti; this pltf. 
had failed to do. - Nixon v. Dowdlk 
(1912), 20 W. L. R. 749 ; 2 D. L. R. 
397.--CAN. 

1860 1. Miscondwi — Agent to sell col- 
luding with purchaser.] — Deft, intrusted 
his property to i>ltfs. for sale, & the 
I listing was done by 8., a clerk in pltfs.’ 
oflice. This clerk introduced deft, to 
another clerk in pltfs.' employ as an 
intending purcliaser, but did not disclose 
his real ixisitioii. Deft, asked a certain 
price, but the clerk holding hinisidf out 
I as a purchaser, who ha<l tXHm informed 
I by S. tliat till! projierty couM Ixi bought 
I for less, refused to give the figure asked^ 

I Sc eventually deft, agreed to accept the 
lower figure : — Held : if an agonf> 
colludes, directly or indlrtxjtly, with 
the other side, Sc so acts in opposlUon 
to the interests of his principal, he Is 
not entitled to any commlseiOD. 
KeUlewell v. Refuge Assce. Co., [1908] 

1 K. B. 545 ; Salomons v. Pender, 3 
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Agency. 


Sect* 3 . — AgmVa rights against principal: Sub- 
sect. 1, Jlf> (c) (d). ] 

1851 . Agent taking trade discounts bond fide.]— 

Hippesley v. Knee, No. 1616, ante. 

For full anus., see H. O. No. 1616, ante. 

1852 . Agent making secret profits. When a 
person who purports to act as an agent is not in a , 
position to say to his principal, “ I have been acting j 
as your a^ent, & I have done iny duty by you,** he , 
is not entitled to recover any commission from that 
principal. A principal is entitled to have an 
honest agent, & it is only the honest agent who is 
entitled to any commission. If an agent directly 
or indirectly colludes with the other side, & so acts 
in opposition W the interest of his principal, he is 
not entitled to any commission (Lord AiVER- 


STONE, C,J.). — Andrews (Andrew) v. Ramsay & 
Co., [11)031 2 K. B. 635; 72 L. J. K. B. 865; 89 
L. T. 450; 52 W. 11. 120; 10 T. L. R. 020; 47 
•Sol. Jo. 728. 

Annoiaiiom : — Distd. Hippinley v. Knee, 119061 1 K. B. 1 ; 
Nltodal'B Taoudstlkfabrik v. Bruhter, 119061 2 Ch. 671 ; 
StublH t). Slater (lOlOj 1 CUi. 662, C. A. Apld. Slubbt* v. 
Slater. 119101 1 Ch. 195. 


1858. Transactions severable — Some honest 

Where the transactions between a principal & his 
agent are severable, & the i^ent has been honest in 
some of them & dishonest in others, he is entitled 
to his commission in all the instances in which he 
has been honest, but not in all the instances in 
which he has been dishonest, — Nitbdals Taend- 
STiKPABRiK V. Bruster, No. 1593, ante. 

(d) Other Causes. 

1854. No commission on goods not sold.] — A. by 

will devised all liis estates to his eldest son in tail 
male, with remainders over ; part of the property 
consisted of an estate in Jamaica, & therefore 
testator added the following clause : “ & I recom- 
mend to my executors, that all sugars, rum, & 
other plantation produce that is sent to the port 
of London be consigned to the house of C. & Co. 
until such time as any of my sons shall set up 
business of a sugar factor ; then my desire is, that 
the consignments may pass through his or their 
hands.” C., a natural son of testator’s, set up 
the business of a sugar factor during the minority 
of the devisee, & accordingly got the consignments. 


fl. &;C-. 669 ; Andreway. 119661 

2 K. B. 065 ; Ifodaon v. Deans, [19031 
2 Ch. 647, eltod.— C anadian Financikuw, 
Ltd. V. lIoNO Wo (1912), 19 W. L. II. 
H46 ; 1 1). h. 11. 68; 17 B. C. R. 8 ; 1 
W. W. R. 677.— CAN. 

1850 it. Agent to sell iivditcing 

purchaser to abandon contracts .] — Pltfu., 
Uaviiu? rendered BcrvIctJH in connection 
with the HclUuK ot <lcftH.* proi)crty, 
left dofU.‘ oinpl<»y. Sc takluK advantaiyc 
of the lufonnation they had obtained 
whilHt In dcfl-H,’ employ, dellljerately 
HOt out to induce the purehaserH to 
break tl^elr contruct« & enter into 
frOHh oiiOH wl th another oo. wideh tlioy 
then formed : — DeMl : pltfa. were not, 
entitled t,<j recover for the wervieeH they 
had rcndertul hy rcawou of their after- 
conduct. — Millaud V. Dominion 
Townsitk (V)., IjTd. (1916). 25 W. L. U. 
695; 14 1). L. U. 291.-CAN. 

1850 ill. Agent niisle4iditig prin> 

cipal.] — PJtf., ufl uffcnt of deft., made 
aiTanpr<^mout« to excham?o a hotel 
bolontdnK to deft, for certain land 
bolontduK to O., & to induce deft, to 
enter Into a contract he grossly mlK- 
ropwjHonted the value of the laud. Pltf. 
liad previously been the offout of G. in I 
oocpilring thlB partloiilar land. Sc had j 
arranged ^vith him to bring It in fur 
the purpose ot the exchange, at a j 
oertafn flgiiro, but none of tills was dis- 
closed to deft. Deft, insm^cted the 
property she was to rc<ceivo in excliuuge 
for her hotel, & on discovering its real , 
natun\ informed pltf. that the deal was j 
off, & instruotod iilm to take the hotel 
off his list Sc revoked his authority. 
Later on, deft, came to an arrangement , 
with a. to exoliange the hold for certain , 
loud which was acceptable to her : — ! 
Held: (1) the misconduct of pltf. was j 
of such charaol^jr as to disentitle him i 
to oornmisslon for Ids services, & 
deft, was justified in revoking the 
authority : (2) tlie subsequent exchange 
was not duo to pltf. *8 intervention. — 
NORTHKKN COIX)Nl8ATION AOKNCY V. 
MoIntyuk (1911). 4 Sask. L. R. 340; 
17 W. L. R. 270.— CAN. 

1860 Iv. Land agent.] — A land 

agent mlsoonduoUng himself in the 
managomont of propt^rty, although ho 
receives & accounts for the rents, may 
bo disallowed Ids fees on the sums 
received. — Palmkr v. Goodwin (1862), 
13 1. Oh. R. 171.— IR. 

1850 V. Agent aaling in excess of 

authority,] — Resp., a commission agent, 
was authorised in writing by applt. to sell 
aoertain parcel of land. Resold the land. 
Sc at same time sold certain chattels on 
the land which ho was not authorised 
to sell. He then claimed commission 
on the sale, Sc, applt. refusing to pay, 


sued him for commission : — Held : j 
rosp., having exceeded Ids authority, 
had not earned any commission. — i 
Gallien V. Gurr (19061, 26 N. Z. L. R. 
588.— N.Z. 

1860 vi. Estate agent taking note 

for deposit.] — Setni}le: the taking by an 
cstAto agent of a note of a purchaser for 
a dciKisit in a proposed sale is not in 
itself misconduct disentitling him to 
commission. — Ukubebt v. Vivian 
(1913), 24 W. L. R. 803 ; 8 D. L. R. 
340 ; ajfd’ U I> h. It. 839 ; 4 W. W. R. 
891.— CAN. 

1852 i. Agent making secret profits.] — 
Tlic M. Corpii. through Its manager gave 
D. the exclusive right to sell a block of 
laud uiiGl Feb. 6. D. negotiated with 
G., who Jiakcd for time to provide the 
(uiids, Sc D. on Jan. 24 in oousldoration 
of 4500 gave him till Jan. 61, & G. 
eventually purchased at the agreed 
price. III an action by D. fur oom- 
rnlasion ; — lidd : his accoptnnoe was a 
bnwh of duty to his principals. Sc dis- 
entitled him to rctiover. lioston Dexp 
tiea Fishing <£’ Ice Vo. v. Ansell (1888), 
69 Ch. D. 339 ; Andrews v. Jiamsay 
(1906), 19 T. L. R. 620, cited.— MANI- 
TOBA & North -WE8TDAND Coupn. v. 
Davidson (1903), 34 S. C. H. 255.— 
CAN. 

1852 ii. .1— Pltf., luterostcd In 

seventy-five acres at W., roprestmtod on 
May 6 to deft, that ho was the holder 
of an option for the purchase of this 
land at 1400 an acre, expiring at 
6 ii.in. that day, & the owners would 
then raise the price to $500 ; whereon 
deft, consented to buy the property for 
$30,000, represented as the vendors’ 
lowest price. Deft, subsequently dis- 
covered that pltf. had roooived a secret 
eoramission of $1,000. Deft, resold the 
land at a profit to B., & before discovery 
of the sctJit^t commission agreed to pay 
I pltf. one-third of the profit on the 
j resale : — Held : pltf. could not recover 
ono-third of the profit on the resale. — 

1 Maroon v. Ooleriogk (1914), 26 
j O, W. R. 507.— CAN. 

! 1852 Ui. ,J — Krrstkman v. Kino, 

! 15 G. h. J. 140.— CAN. 

i 1852 lY. .1 — Pltfs., real estate 

agents, were employed by deft, to find 
I a purchaser for property at $22 an acre j 
I net to deft., pltfs. to have as oommis- 
; Sion anything over that price up to 
I $1 an acre that purchaser would pay. 

, To an action for broach of this under - 
! taking, deft, pleaded that pltfs. had 
I corruptly agreed with purchasers to 
aooept a oomniissiou from them. The 
ot. fouud that such oommissiOD 'tvas in 
respect of pltfs.' serrioos in enabling 
purchasers to resell at advanced prices : 
--Held: (1) If pltfs. had received the 
! commission from the purchasers they 


would have hud to acoouul to deft, for 
It; (2) the agreement of pltfs. with 
purchasers was not corrupt & pltfs. 
wore entitled to oommlssion. Morison 

V. Tfwmpson (1874), L. R. 9 Q. B. 480 ; 

Boston Deep Sea Fishing db Ice Co. v. 
Ansell (1888), 62 Ch. D. 339 ; Andrews 
v. liainsay, 119031 2 K. B. 635 ; Hip- 
pisley v. Knee, [1905] 1 K. B. 1 ; Nile- 
dais, etc. v. Bruster, [1906] 2 Oh. 671 ; 
Be International Pulp <f> Paper Co. 
(1877), 6 Ch. D. 556, cited. — Complin v. 
Beogs (1913), 24 Man. R. 596 ; 24 

W. L. R. 871 ; 4 W. W. H. 1081 ; 13 
D. L. R. 27 ; 49 C. L. J. 622.— CAN. 

1852 V. .1 — If a vendor appoints 

an agent for sale, not knowing that the 
poi'sou appointed is agent for a pur- 
chaser of tlie goods which the vendor 
desires to sell, then the commission 
which the vendor agrees. In ignorance 
of the true position, to pay his agent 
cannot bo recovered by the agent. The 
onus of showing that the vendor knew 
when he agreed to pay the oommission 
that the agent was also acting as agent, 
for the purchaser rests on the agent. — 
Barr & Laery & (Jo. r. Hall (1906), 
26 N. Z. L. K. 222.— N.Z. 

1852 vi. No breach of duty .] — 

I’ltf. was appointed commission agent, 
at a stated remuneration, to dispose of 
timber on behalf of defts. He i>er- 
fonned his duty, & disposed of £4,200 
wortli of timber, which was to be paid 
for partly in land Sc partly In cash. The 
dofonoc to his claim was that wliilst ho 
was agent for defts. ho obtained a com- 
mission from th© piirchasors of the 
timber, so far as th© land given for the 
timber was concerned. At the time 
when he made th© sale for defts. he was 
not agent for the purchasers, nor was 
tticre any agre<»ment between him Sc 
the purcliasers that be \vas to be paid 
I any commission. His evidence was — 

I & it was not contradicted — that the 
first Idea of charging a commission for 
the land sold was suggested to him by 
W., one of defts. It was clear that pltf. 
did not get a oommission from the 
purchasers on the whole transaotion, but 
only on a part of it — ^namely, the sale 
of the land : — Held : pltf. was entitled 
to his commission, on the groimds 
(1) at the time of th© sole there was 
no agreement between him & the pur- 
chasers as to any commission, nor was 
ho in any sense acting as agent for the 
purchasers; (2) the oommission ho 
got was not a commission on the whole 
transaction ; pltf. was, however, bound 
to account for the profit he made, as 
the conversation with W. did not show 
an agreement by defts. to wsdve any 
rights they had to claim any profit that 
ho might have made as their agent. — 

; CoHE.v V. Pedersen (1912), 31 N. Z. 

> L. R. 1050,— NJC. 
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Part VIII. — Eelations between Principal and Agent. 


Cpon the devisee’s coming of age C. accounted 
wUih him, but insisted on being entitled to hie com- 
mission, not only upon the produce which he had 
actually sold, but also upon the produce which 
had been consigned to him, but was not then 
arrived in the port of London: — Held: (1) the 
words of the above clause were not imperative, 
or amounted to words of bequest in favour of C., 
but were recommendatory only ; (2) C. was en- 
titled to a commission only upon what he had 
actually sold, & not upon what was only con- 
signed but not delivered to him. — B eckb'ORD v. 
Beckford (1783), 4 Bro. Pari. Cas. 38 ; 2 B. R. 26. 

Annotation : — Refd. Hovoy r. Blttkcmau (1799), 4 Voh. 590. 

1855. No commission on bad debts.] —The Ipllow- 
ing letter was addressed to an African captain & 
supercargo by his employers : “ Your commissions 
are £6 per cent, on the net proceeds of your home- 
ward cargo, after deducting the usual charges as 
arranged by the African Assocn., viz. £4 per ton 
from the gross sales of the oil when taken from the 
quay, £4 ISs. when warehoused ” : — Held : the 
commission was payable only on the sums actually 
realised after deducting bad d<^bts as well as other 
charges. — Caine v. Horsfall (1847), 1 Exch. 519 ; 2 
Oar & Kir. 349 ; 17 L. J. Ex. 25 ; 10 L. T. O. S. 169. 

1856. Except by agreement.]— Byagreement 

T., an agent, was to have a commission on all sales 
effected or orders executed by him, the principal 
to be responsible for bad debts, & the agent to draw 
his commission monthly. By the usage of the trade, 
commission was not allowed on 8ale.s which pro- 
duced bad debts : — Held : notwithstanding this 
usage, under the terms of this agreement T. was 
(*ntitlcd to commission on bad aebts.—BowER v, 
.Tones (1831), 8 lUng. 65 : 1 Moo. & 8. 140 ; 1 L. J. 
C. P.31; 135 E.R 325. 

1857. No commission on goods not answering 
required description.] — A. entered into a contract 


with B. to proceed to the coast of Africa &> there 
procure & snip for B. in England palm-oil & other 
produce, A. to receive as remuneration for his 
services a commission of £6 per cent, on the net 
proceeds of the dry merchantable palm-oil received 
by B. ; the agreement further provided that A. 
should not be entitled to any commission on 
“ any wet, dirty, or unmerchantable palm-oil 
that might be received : — Held: A. was entitled 
to no commission in respect of palm-oil which was 
in the understanding of the trade “ wet ” oil, 
though such wetness did not render the oil unmer- 
chantable, but was compensated for by an allow- 
ance to the purchasers of from to 2 per cent, on 
the price. — Wabdb (Ward) v. Stuart (1850), 

1 C. B. N. S. 88 ; 28 L. T. O. S. 85 ; 5 W. R. 6 ; 140 
E. R. 36. 

1858. Factor acquiring interest as executor.] — 8. 

from time to time consigned goods from India to T. 
in London, S. having died & T. being his exor., a 
claim was made, on the accounts being taken, for 
factor’s commission on the consignments : — Held : 

( 1 ) T. was not entitled , in so far as he acted as exor. , 
to commission ; (2) T. was entitled to commission 
on goods consigned to him by S. in his lifetime, 
though they came to his hands after S.’s death. — 
ScATTERGooD i\ Harrison (1729), Mos. 128; 2.T 
E. R. 310. 

Annotation Reid. Moopov. Frowil (1 S37 ). ri My. & Cr. 4.^ 

1859. S. P. IIOVEY V. Blakeman (1799), 4 Ve.s. 
596 ; 31 E. U. 30(i. 

AtmoiatUniit : — Consd. Oainpbell v. Campbell (1842), 3 yim. 

108. Reid. Denton r. Davy (1830), 1 Moo. l\ C. C. 15. 

Mentd. Chombors r. Minohiu (1802), V Vch. 180. CYobmc 

V. Hmlth (1806), 7 EaHt, 240 ; Terrell i’. MatthowH (1841 >, 

1 Mao. & (1. 433 n. ; Styles r. Guy (1819), ] Mar. &; G. 4 22. 

1860. No commission on shares not allotted.] — 

The N. Ry. (.^o. issued eeriain shares, the j)roce(Mis 
of whicli wore to be used in f)aymg defts., ry. con- 
tractor.s, for work clone. IMtfs. wctc^ employed (o 


PART VIII. SECT. 8, SUB-SECT. 1.- 

M. (d.). 

1855 I. No commission on had debis.\ 
— Where a commisHion a«^)nt la to bo 
for sales ratified by his principal, 
the goods delivered & the price paid, 
tiie principal has the right to cancel 
sales to customers who have not paid 
former debts ; upon such sales the 
agent cannot recover his commission 
nor upon sales to customers who have 
i>ccomo Insolvent, though it bo subso- 
<iuent to time extensions allowed by 
tiio principal, unless he prove that it be 
<luo to the gross negligence or fault of 
the principal that the latter has not 
l>een paid. — Drolet (k).. Ltd. v, 
Tousionant (1917), Q. 11. 52 S. C. 320. 
—CAN. 

a. No commission where agent acting as 
2 )rincipcU.] — Upon a sale of hides; — 
Held : upon the evidence, defts. were 
acting as principals, not as agents of the 
purchasers, & could not charge commis- 
sion. — Maokt^em V . TnoRXE (1870), 30 
U. C. R. 464.— UAN. 

b. Member of agent's firm also in 
principal's employ.] — Pltf. co. claimed 
from defts. half of the commission re- 
ceived by the latter for the sale of 
l>roporty to M., owner of a newspaper. 
The newspaper had recently published 
that M. had bought the newspaper & 
that G., a member of pltf, co., was to 
adt as manager. G. then saw defts. 
representing himself as acting for M., 
saying that M. wanted to look over 
certain properties suitable for a site 
for the newspaper offices, nothing being 
said about G.*s getting any commission 
in case a sale should be eflocted, &; there 
being no suggestion that G. was acting 
for pltf, CO. or in any other capacity 
than as agent for M. Defts. got from 
the owner of the property In question 
the right to sell, inoludcd It in their 
list, & eventually the property was sold 


through defts. to M., U, taking no 
further part in the businoss. Defts. 
admitted that when the deal was about 
complete, Q. suggested that ho sliould 
receive half the commission : — Held : 
(lie statement of defts. (hat , had G. not 
been an employee of M., G, would be 
entitled to a sharo of the comraisHion, 
did not advance Q.’s claim, since, 
although (ho custom of sharing coni- 
mission with another agent would then 
doubtless have l>oen recognised, wliat 
was done in the ease tlien Ixjforo (he 
ct. was done by (1. on tlio represen- 
tation that he was acting us manager 
fur M., & pltf. CO. was not entitled to 
any sliare of the comiiiission. — Globe 
Realty Co. v. Mautindale & Date 
(1913), 18 B. C. R. 220.— CAN. 

0. Transaction jiroving unprofitahU 
— Agent accepting payment in full 
settlement.] — Pltf., the manager of a 
coal CO., of wlUch deft, was viee- 
prosident, siiggested to him the ad- 
visability of purehosing eertain coal 
jiropertiCR consisting of two separate 
areas & Including the surface rights of 
one of them. It was arranged that pltf. 
should buy the properties for deft, for 
$05,150. Deft, commenced prosjiectlng 
on the properties for coal with drills. 
While the work was in progress he 
wrote pltf., stating he would protect 
him for 11,000 shares in a coal oo., to 
wlUcli it was his ini'entlon to soli, 
provided the sale netted liiin a profit of 
22,000 sliares, & that ho would protect 
him for $25,000 as the sale of the 
surface rights progressed. This was the 
first reference os between the parties 
to remuneration for pltf.’s senrices. 
Later developments from the prospecting 
showed that there was little coal value 
In the properties, & a sale of the pro- 
perties was made on a smaller basis. 
The parties came together & deft, paid 
pltf. $5,000 In promissory notes, which 
deft, alleged were taken by pltf. am 


seltlomeut in full, pltf. denying this A: 
saying it wiis made In part paymonl. of 
the amount due to him : — Held : pltf. ’s 
claim was settled in full when the pro- 
missory notes for $5,000 were given to 
him by deft., & lie was not entitled to 
anything on a quantum meruit. — 
Grant r. Von Alvensleben (1013). 18 
B. C. R. 3.34.— CAN. 

d. Abandonment of claim for re- 
muneration.] — I'ltf.’s futlier had been 
emidoyed by deft.s. to manage their 
buHiucss in (/unudu, under an agroomeni 
whereby he was to b(! entitled to oom- 
missioii not on the amount of sales, bu( 
on actual rw^eipts, t.e., on cosh & bills, 
etc., r(‘(reived. Bltf. was appointed in 
bis father’s pla«e after tlic lattar's 
rotircmenl,, but was latxjr dismissed, 
&; deft«. Uion made the father a yearly 
allowance, with the alleged object of 
thereby getting rid of any opposition 
(o deftH.* business, whieli the father 
might feel disposed to make. After Ids 
dismissal pKi. elaimed from defts. a 
sum on accounii of commissions on 
sales made while lie was In their em- 
ploy, but the amount of wldch had been 
received after he left. On def(K.’ 
threatening to stop the allowance k> Uls 
father, pltf. dropped the claim & raised 
it again aft-er his father’s death : — 
Held: (1) pltf. was in equity c^stopped 
from assertrag this claim, defts. having 
paid money to his father in the belief 
Induced by pltf. that ho had abandoned 
such claim ; (2) under the contract 

iietwoon pltf. Sc defts. us disclosed in the 
correspondence between the parties, 
pltf. was only ontitlcd to commission 
on moneys rweived during ids employ- 
ment Sc not afterwards. Its Collie, 
Kx p. Adamson (1878), 8 Ch. D, 807 ; 
Pickard y. Sears (1837), C Ad.& El. 469 ; 
Freeman v. Cooke (1848), 2 Exch. 654 : 
Gregg v. WtXis (1839), 10 Ad. & Kl. 90. 
cited. — Palmer v. Miller (1887), 13 
O. R. 567.~CAN. 
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Agency, 


Sect* 3. — AgenCs rights against principal : Sub- 
se ct, 1, M. (d); s ub-sect 2 , A. B. d : C (a).'} 

place the shares, defts. agreeing to pay them com- 
mission ** on allotment on the amount of the issue.*’ 
PJtfs. were to pay all expenses, such as “ clerical 
labour & postage &; receipt stamps on allotment 
letters.” TMtfs. claimed commission on the whole 
amount of the issue : — Held : i)ltfs. were only en- 
titled to a pro raid commission calculated on the 
number of shares actually issued. — B kownk At 
WlNOROVE V, PlCKEKINO Hi Co. (1888), 4 T. L. 11. 
726, C. A. 

1S61. No commission on profit not realised.] — 

Pltf., as manager of deft. co. in Argentine, was 
(mtitled to receive 10 per cent, of the realised nrofit 
on sales of the co.’s land, the value of the land Deing 
taken as a basis of calculation at £300 a square 
league. Lands had been sold on instalments, the 
lands remaining in the hands of the co. till the last 
instalments had been paid, & the co. bad received 
in instalments sums amounting to £300 a square 
league. Pltf. claiiiKul to be entitled to 1 0 per cent, 
of the difference between the contract ])riccs, less 
discount Ac £300 a square league: — Held: (1) no 
])rofits were realised unless the co. received a sum 
In excess of £300 per square league ; (2) the value 
of the transactions was to be calculated on the basis 
of the gold dollar, the State standard of value, A 
not on the amount of paper dollars actually 
received ; (3) any allowance for depreciation must 
l)c* based upon the actual dei)rcciation, if any, 
which had taken place, A not upon the ])crcentage 
which the co. allowed in its books. — (^’Meaka v. 
Santa Pit: Land Co, (ISOI), 11 T. L. R. 24. 


SUB-SKOT. 2. -RkIMBPIUSEMENT AND INDEMNITY BY 
PllINOIPAD. 

A, Jn General, 

1862, When right arises.]— An action is main- 
tainable ill t^very oiuse in which the agent has paid 
juoiiey to a third jiarty at the request, (express or 
implied, of the principal, with an undertaking, 
express or implied, to I'enay it ; A it is not neces- 
sary that, the principal should have been reli<jved 
from a liability by the ])aYmenl — B kittain v , 
Lloyd (1845), 14 M. A W. 762 ; 15 L. J. Ex. 43 ; 
153 E. It. 683. 

Annotations : — ColiSd. Wowtroj)]) r. 8<»lojnoii (1849), 8 C. B. 
'Mb. Beid. Bayliiro v. BuUcrworth (1847), 1 Ex. C^h. 425 ; 
liOwlB V. (.’.ajixvboll (1849), 8 C. B. 641 ; lletchiiisou v, 
Sydney (1864), 10 Ex. Cli. 438 ’ Mullott r. UoblUBon 
(1872), li. It. 7 C. P. 84. Mentd. Bailey v. Mucaiiluy, 
Balloy V. l*oarBOu, Bailey e. Ilainos, Bailey r. BraoebridKO, 
DawBOut?. Hay, \VilBou v. Holden (1849), 10 L. J. Q. B. 73. 

1863. In equity.] — In equity the liability of 

a principal to indemnify his agent is not confined to 
actual losses, but extends to all liabilities of the 
agent.— L acby v , lliu., Crovtijsy’s OI 4 AIM, No. 
Iul 2 , post. 

Annotations : — Apld. lie Blundell, Blundell v. Blundell 
(1888), 40 Ch. D. 370. Conid. WolmorhauHen v. GulUok, 

M .2 Ch, 614 ; KUIb r. pond,ll8U81 1 Q. B. 426, C. A. ; 

ohardson, Kx p. 8t. Thomas's Hospital, Governors, 
11911] 2 K. B. 705, C. A. ReldTThaoker ». Hardy (1878), 
39 h, T. 696, C. A. ; Williams Torroy v. Knight, The 
Lord of the Isles, 11894] P. 342; Re Paine, Ex p. 
Head (1896), 75 L. T. 310; 8t.. Thomas’s Hospital, 
Governors t>. Rlohardson, 11910] l K. B. 271, C, A. ; 
Re Law Guarantee Trusts Accident Soo., Liverpool Mort- 
gage Insoe. Co.’s Case. 11914] 2 Ch. 617, C. A.; BriUsh 
Union A National Ihhoo. Co. v. Kawson, [1916] 2 Cilh, 47(1, 
C. A. 


1864. Acts not amounting to payment by principal.] 

— Pltf., as broker, insured deft.’s ship A advanced 
the premiums. The ship was lost, A £450 claimed 
from the underwriters, who paid £400, withholding 
£60, on account of stores which had been saved. 
Pltf. told deft, he (pltf.) had deducted the pre- 
miums from the £450, A if deft, would give him a 
written authority to receive the stores pltf. would 
pay him the balance, which would amount to £16. 
Deft, gave the authority ; but pltf. did not pay the 
balance, A brought an action for the premiums. 
Deft, pleaded payment ; — Held : the above facte 
did not support the plea. — Palmer v, Costerton 
(1843), 4 Q. B. 626 ; 114 E. R. 996. 

1865. Loss paid on behalf of insolvent underwriter 
not recoverable from assured.]— An insurance 
broker, w’ho, when a loss bai)]>ens uijou a polic\ 
which he has effected, pays tlie assured the full 
amount of the money subscribed, cannot recover 
back any i)art of it, upon the ground that he was 
not aware of the insol veii(;y of oni* of the under- 
writers before the loss hai>pened, when he paid the 
money. — Eimjap c. Bumstead (1808), 1 (!ainp. 411. 
Annoiationa : — Distd. lieuson v. iAiuitlund (1820), (tOw. 205. 

Reid. UuivcrBc Inwco. Co. of Milan v. MerchuntB Marine 

InHcc.Co., 11897J 2 Q. B. 93, C. A. 

1866. .] — An insurance broker living at a 

distance fror»i his ]>rincii>al, who, iijum a loss 
happening, gives liim credit in account foj* the 

1 money due from the underwrit er.s, cannot, a con- 
i siderable time after, make a demand upon him for 
the amount of the sums subscribed by several of 
the und(*rwriteis who have become insolvent with- 
out paying. — J ameson r. Swainstone (1809), 2 
1 Camp. 546 n. 

I 1867. Principal cannot set oil claim for unliqui- 
dated damages for negligence.] — To a declaration 
, for money lent A i»aid A commission deft, pleaded 
I for a defence on equitable grounds that it was 
f agreed between ]dlfs. A himself on the following 
I terms, viz., that ho should consign certain rice to 
I idtfs.’ tirm at Buenos Ayres A Monte Video for sale 
! by pltfs. for him uj>on commission ; that pltfs. 
should makti certain advances against the rice A 
pay the exjxmses of tlu' consignment : A that pltfs. 
should sell the rice, A sat isfy out of the jn'oceeds tlie 
said advances, expenses, A commission, A i)ay to 
deft, the balance remaining out of such proceeds. 
The ])lea further stated that the rice was duly con- 
signed to pltfs. under the agreement ; that the 
claims in the declaration were the advances, ex- 
penses, A commission contemplated by the agree- 
ment- ; A that pltfs. were guilt y of such negligence A 
improper conduct in the care of the rice A manage- 
ment of the sale of it that it fetched much less 
than it ought to have done, A insufficient to satisfy 
the advances, expenses, A commission, whereas it 
would, but for their negligence A misconduct, have 
realised sufficient, A much more than sufficient, to 
have fully paid A satisfied same, A the deficiency 
arising upon the sale, which was the.claim for which 
the action was brought, had entirely arisen from 
pltfs.’ negligence, default, A misconduct : — Held : 
a bad plea.— B est r. Hill (1872), L, R. 8 0. V, 10 ; 
42 L. J. C. P. 10 ; 27 L. T. 490 ; 37 J. P. 230 ; 21 
W. R. 147. 

Annota1i<yn .—-Distd. White r. Wett (187G), 24 W. R. 727. 

B, Where there is an express Promise to Indemnify* 

1868. Promise to j^y for goods bought.] — If A. 

buys goods for B., at B.’s request, A B. promises to 
repay liim, an action lies against B. for the money 
expended, A the goods bought are the property of 


PART VIII. SECT. 8, SUB-SECT. 8.~A. their own personal credit, nor the sale dealers imtil they were compelled 

pledifing of their own credit being within to pay their demands. — K hukkun 

1868 i. Tf 'Aca rtpW J— PI tfB.. aa scope of the agency .—HeW ; they Saha r. Dhatia Das (1905), I. L. R. 

agents of defis., pnrehased goods from would have no cause of action against 82 Calc. 1145. — IND. 

wholesale deiJors, not having pledged defts. for the amount due to the whole- 
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Part VIIL — Relations between Principal and Agent. 


B. — ^Moobe V. Mck>BE (1611), 1 Bulst. 169; 80 
£. B. 859. 

1869. Promise to indemnify.] — Deft, authoiised 
pltfs. or their ag^nt to distrain certain goods, which 
turned out to oe privileged from distress, & re- 
quired them to levy forthwith whilst the goods 
were on the premises, imdertaking to indemnify 
them for so doing: — Held: (1) deft, was liable 
under liis undertaking to pltfs. for the expense 
which they had incurred in consequence of acting 
under his authority ; (2) the knowledge possessed 
by deft, of the circumstances under which the goods 
on which the levy was made had been placed upon 
the premises was sufTlcient to remove all ground of 
suspicion as to the legality of the distress from the 
minds of pltfs., & exempted them from the neces- 
sity of making an inquiry upon the subject. — 
Toplis V. Gbane (1839), 5 Bing. N. C. 630 ; 2 Arn. 
10 ; 7 Scott, 620 ; 9 L. J. O. P. 180 ; 132 E. R. 
1246. 

AnnoUUions : — Apld. Ibbelt. v. De la Salle (1860), 6 H. & K. 

233. PoUd. Dugdale t>. Loverinfir (1876), L. II. 10 G. P. 

196. Apld. Sheffield Corpn. v, Barclay, 11903) 1 K. B. 1. 

Retd. Cory v. IiajQbton & Hotton CoUiericB (1916), 86 

h. J.K. B. 401, C. A. 

Sec, further. Distress ; Master & Servant. 

1870. Promise to reimburse money paid under 
Illegal contract. J—Bailyv. Rawlins, No. 1929, post. 

1871. Promise of indemnification for costs & 
charges.] — A landlord signed a warrant of distress 
in the following fonii : “I hereby authorise R. I., 
or liis agent, as my agent, to seize & distrain goods 
on the premises, now in ijossession of M. G., for £9, 
being the amount of rent duo to me ; & for your 
so doing this shall be your suilicient warrant, 
authority ^ indemnification against all costs & 
chfi^es in respect to any law expenses, action or 
actions that may arise, as well as any other & all 
charges or expenses which you or your agent may 
be at or brought against you or your agent on this 


account.** W. H., the servant of R. I., having dis- 
trained, an action of trover was brought against him 
by the tenant for conversion of certain goods, some 
of which were alle^d not to have been in the inven- 
tory, in which action pltf. was nonsuited : — Held : 
assuming W. H. had done nothing wrong, the in- 
demnity extended to the costs of defending the 
action brought against him. — Ibbett v. Db ia 
Salle (1860), 6 H. & N. 233 ; 30 L. J. Ex. 44 ; 168 
I E. R.96. 

1872. Promise to pay agent *s draft.] — The char- 
] torer of a ship at 60s. freight per ton 'aTote to Ids 
I agent that he was to re-charter her from Taganrog 
I to this country “ upon the best terms obtainable, 

I . . . but if there should bo a loss, your draft upon 
' us for the difference will meet due honour.’* The 
current rate of freight at Taganrog when the ship 
arrived was 40s. The agent, not finding anyone 
willing to re-charter her, i)ut a cargo of his own on 
board, & drew a bill on his principal for the differ- 
ence between the current rate of freight & the 
charter rate of freight : — HeM : (1 ) though the ship 
was lost on the voyage home, & no freight became 
actually payable, a loss had accrued to the agent 
I the moment he put his goods on board & so ren- 
! dered IViein liable to a rate of freight exceeding the 
I current rate ; (2) the principal was bound under 
the terms of his letter to accept the bill. — Y eahies 
Lindsay (1801), 3 L. T. 855 ; 9 W. R. 313. 

(J, Where there is an implied Promise to Indemnify, 

I (a) As the Result of PrincipaVs Request, etc, 

I 1873. In general.] —The law only implies a pro- 
1 rnise by a principal to indemnify nis agent \^en 
: acting according to his instructions. — Westropp v, 
Solomon (1849), 8 C. B. 345 ; 19 L. J. O. P. 1 ; 13 
I Jur. 11U4 ; 137 E. R. 542. 

I Annotations: — Mestd. Haphaol v. Burt (1884), Cab. & El. 

I 326 ; JoffroyB v. Fair (1896), 36 L. T. 10. 


PART VIII. SECT. 8, SUB-SECT. 2.— 
C.(a). 

a. Agent jJurcTuising at principai*$ 
request — Agent advancing price,} — a., a 
Bchool trustee, by desire of the board, 
bought land for the board for a school 
bite, signing the contract with his own 
name only. The board by resolutions 
recognised the purchase as their own,&:, 
after paying instalments, applied to the 
town council for money to pay for 
school premises. The town council did 
not comply with the requisition, & 
subeequently trustees were elected, a 
majority of whom repudiated the pur- 
chase. In an action against the board 
for indemnification : — Held : S. en- 
titled to relief. — S mith v. Bkixkvillk 
School Tbustkes (1869), 16 Gr. 130. — 
CAN. 

b. .] — An agent who had 

advanced moneys to purchase goods 
for deft. : — Held: entitled to recover 
the moneyu so advanced. — Fetch v. 
Newman (1914), 20 O. W, R. 650 ; 6 
O. W. N. 705.— CAN. 

0 . Agent selling at principal’s request.} 
— \\Tien a party employs a broker to 
sen pork, grain, stock, etc., for him on 
margin, he is bound to repay the broker 
for aU expenses made in the execution 
of this mandate. — D enton r. Ahpin 
(1888), 29 L. C. J. 266.— CAN. 

d. Principal failing to deliver .] — 

Pltf. by his statement of claim alleged 
that he was authorised by deft, to sell 
wheat on commission at a fixed price, 
8c sold the w'heat, but deft, failed to 
deliver it, 8c pltf. claimed as damage 
the difference between the price at 
which detft. instructed pltf. to sell 8c 
the price at which pltf. had to pur- 
chase other wheat owing to deft.'H 
breach, 8c commission : — Held : the 
statement of claim disclosed a cause of 
action against deft, except as to the 

J.— VOL. L 


claim for commission. — Buchanan v, 
Hanhel Grain Co., Ltd. (1917), 2 
\V. W. R, 799 ; 10 Sask. L. U. 199.— CAN. 

6. Agent making advances - On goods.] 
— Factors advanced money on goods 
intrusted to them, 8c after shipping the 
goods drew bills against them in their 
own names, 8c sold the bills with the 
slUpping documents in the market. A 
loss having occurred on the shipments : 
— Held : there being no privity l>e- 
tween the consignees 8c the undlsclesed 
principal, the principal was liable to 
the factors’ estate for the full amount 
of re-drafts representing that loss. — 
Mibtunjoy Chuckebbu'ity V . Coch- 
rane (1865), 4 W. R. F. C. 1 ; 10 

Moo. I. A. 229.— IND. 

f. AccourU sales.] — 

Pltfs., commission merchants in K., 
received from deft, a quantity of 
wheat, with instructions to sliip it to 
L. for sole there, 8c they mode advances 
upon it, which exceeded the net pro- 
ceeds of the soles. In an action for the 
excess thus advanced, pltfs. proved that 
they hod mailed to deft, the account 
salcB received by them from their L. 
agents, with an aeciount 1>etween pltfs. 
8c deft, founded upon them, 8c that 
these account sales wore? afterwords seen 
in ids possession ; 8c evidence was given 
that the wheat was in a had condiliun 
when shipped, as deft, knew ; that the 
prices realised were what might have 
l>e<*n expected, 8c the charges such as 
were usual : — Held : the evidence was 
not Hufficient to show the price for wlUch 
the wheat was sold, nor the amount of 
charges connected with the sales ; 8c a 
new trial was therefore granted, with 
costs to abide the event. — C:?raig v. 
(Corcoran (1864), 23 U.C. R. 441.— CAN. 

g. Sale of goods .] — A broker 

or commission-agent, having made 
advances on goods consigned to him, 


is entitled to all the goods fur his 
iiidomniflcution, although the oon- 
siguor hod Ijccomc bkpt. before the 
Hale. — Broughton v. Stewart, Prim- 
hose 8c Co. (1814), 18 F. O. 112.— SCOT. 

h. .1 — Commission 

agents are entitled, subject to the prin- 
cipal 's choice of market, to rolmburso 
tiiemHclvos for advances already made 
by the sale of ail such goods as they 
liad obtained delivery orders for from 
the principal. — Hyde v, Gooderham 
(1860), 6 C. P. 21.— CAN. 

k. — Goods lost at sea .] — An 

agent for sale of goods advanced money 
to the consignors. The goods wore 
HlUpped to him 8c lost at sea ; — Held : 
the ogt'nt entitled to recover the 
advance, as the goods still continued 
the property of the consignor. — 
Gooderham v. Marlatt, (1865), 14 
U. C. R. 228.— CAN. 

l. Evidence.] — At the trial 

of an action for advanoes made by a 
commission merchant on goods oonsignod 
to him for solo, deft, tendered evidence 
to show the meaning of cash advances 
HO made, 8c the usual practice os 
to commission merchants reimbursing 
tliomsclvcs for such advances : — Held : 
such evidence was properly rojooted. — 
Gowie V. AM^, No. 1884 1., post. — 
CAN. 

m. To infant’s guardian — Sums 

applied for infant’s benefit.] — Where a 
minor comes to ct. to have an account 
taken as iKJtwccn himself 8c his agent, 8c 
it Is found on taking the account that 
the agent has mode advances to the 
guardian. 8c the advances have boon 
applied for the benefit of the minor, 
the agent ought to be allowed those 
advances in taking the accounts. — 
SDBENDRA NATU SARKAR V. ATUL 
Chandra Roy (1907), 1. L. R. 34 Oalo. 

892.— mo. 
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Sect, 3. — AgenVa rights against principal: Suh- 
sect 2, C. (a) (6)j] 

j^g 74 , .] — in order to maintain an action for 

money paid) it is necessary the agent should prove 
«;ither an actual request to pay on the part of the 
j>rincipal, or that the money was paid in discharge 
of some liability » which the agent had taken upon 
Jiiinsolf by the principal’s authority (Tindal, C*J.)» 

Bowlby V, Bell (1846), 3 C. B. 284 ; 4 By. & 
Oan. Cas. 6i»2; 16 L. J. 0. P. 18 ; 7 L. T. O. S. 
300 ; 10 Jur. 669 ; 136 E. R. 1 14. 

Anrudation: — Distd. Bayley v. Wilkina (1849), 7 C. B. 886. 

1876. Upon general principles anajjent 

is entitled to indemnity from his principal against 
liabilities incurred by the agent in executing the | 
orders of his princii)al, unless those orders are ! 
illegal or unless the liabilities are incurred in respect 
of some illegal conduct of the agent himself or by 
his default (Ltndley, J.). — Thacker v. Hardy 
(1878), 4 Q. B. I). 685 ; 48 L. J. Q. B. 289 ; 39 
L. T. 696 ; 43 J. P, 221 ; 27 W. K. 158. 

For full auuH., set GamixNu & Wa(ikkin(j. 

1876. Broker giving principal acceptances against 
goods in his hands.] — Pultney v. Keymer, No. 
1997, post. 

Fur full anuH., set S. (J. No. 1997, vonf. 

1877. Bill drawn on principal by agent at prin- 
cipal’s request.] — Dofts., the owners of a ship of 
which xdif. was captain, despatched the lattertoM. 
with instructions to purchase a cargo of timber & 
draw upon them for tiie amount. l*ltf. proct;eded to 
i\t., & there fiurchased some timbcir from L. for 
£154 ll«. lld.,& drew a bill upon dofts. for the 
amount, at 60 days’ sight, in favour of the selhT 
or his order. Tlie bill was daiiul 8ept. 4, 1826, & 
on Nov. 21 , it was duly jirost'ntiid for accept/ance & 
prot/osted for non-acceptance. Pltf. was in Liver- 
pool with th(' ship urulor his command from Oct., 
1826, until Apr., 1827. It was not proved that 
j)ltf. receiv(*d any noti(;(‘ of tlie dishonour of the bill 
edther from the* then hold(T or from dofts., who had 
got the cargo. In 1832 pltf. was arrest^c^d upon 
this bill at- M., A ])aid it in order to release liimself 
from the arr<?st. In a special action of assumpsit 
brought by jdif. against defts. for not paying the 
bill, for not accepting it, for not indemnifying 
pltf. from all loss, etc., sustained by him from hav- 
ing drawn the bill: — Held: (1) in these circum- 
stances defts. could not insist on the want of iirotif 
of notice to pltf. of tlie dislionour of (lie bill as a 
defences to the action ; (2) a promise to indemnify 
was the promise which the law would in this case 
imply, & as there was no damnification till 1832, 
Stat. limitations did not apply. — lluN'njSY v. 
Sanderson tk, Wilkinson (1833), 1 Or. & M. 467 ; 
3 Tyr. 169 ; 2 L. J. Kx. 204 ; 149 E. R. 483. 

1878. Wrongful act on principars instructions— 
Trover,] — If a piinomal orders his agent to do 
t hat which is in it-self a wrongfxil act, the agent 
has an action brought against him, he cannot re- 
cover from his principal for damage sustained. If 
(lie act which the principal desires his agent to do 
is such as may or may not be a wrongful act, 
acx5ording to cii‘cuinstances, &; the agent susl^ains 
damage, there is an implied promise on the part of 
tli6 principal to indtunnify the agent against the 
consequences of his act. The same exception 
applies actions for contribution as to actions for 
indemnity. 


Where deft, had employed pltfs., carriers & 
wharfingers, to convey 10 hogsheads of aeetate of 
lime to N. & W., & 2 hogsheads had been delivered, 
but the remainder was still in pltfs.* possession 
when N. & W. became bkpts., & deft, had, in con- 
sequence of the bills of N. & W. (which were drawn 
for payment of 10 hogsheads) not being accepted, 
expressly ordered pltfs. to deliver the remainder to 
the order of another person, which they did, & the 
assignees afterwards brought an action of trover 
against pltfs., which action, after notice to deft., 
they settled : — Held : ( 1 ) from the order of. deft, an 
implied promise arose to indemnify pltfs. against 
the consequences of acting upon it ; (2) they were 
entitled to recover from deft, the sum which they 
had paid the assignees to settle the action, together 
with costs. — ^Betts & Drewev. Gibbins (1834), 2 
Ad. & El. 57 ; 4 Nev. & M. K. B. 64; 4 L. J. K. B. 
1; 111 P]. R. 22. 

Annotations : - Disid. Shackcll v. llOMier (1886), 2 Ilodg. 17. 
Apld. Toplls V. Orane (1839), 5 Bing. N. C. 636. Coiisd. 
Dugdale v. Lovering (1875), L. R. 10 C. P. 196; The 
Englishman Sc The Australia, 118951 1*. 212 ; Sheffield 
Corpn. V. Barclay, 119031 2 K. B. 580, C. A. ; [1905] A. C- 
392. Refd. Tanner v. Scovell (1845), 14 M. Sc W. 28 ; Bur 
rows V. Rhodes, J1H99] 1 Q. B. 816; Moxham v. Grant. 
11900] 1 Q. B. 88, G. A. : Leslie p. Reliable Advertising & 
Addressing Agency, (19151 1 K. B. 652 ; Cory r. Lambton 
& Hetton Collieries (1016), 86 L. J. K. B. 401, C. A. 

SeCy further, Contract; Guarantee. 

1879. Trespass.] — An agent wlio is sued for 

a trespass to chattels committJed by command of 
his principal is (mtitled to be indemnified, not only 
against damages & costs to bf‘ recovered by pltf. 
in the action, but also agaiiLst deft .’s own costs. — 

! GREr:N r. WARBunTON (1838), 2 Mood. &: R. 105, 

; N. p. 

I 1880. BaililT— Wrongful distress — Loss of costs of 

action.] — A levy was made on the goods of a trader 
after he had committed an act of bkpey., & the 
money levied was paid over to deft. ; an action of 
trover was afterwards brought by th(i assignees 
against him, the sheriff, & the bailiff, in w^hich 
damages were recovered, & t.hese together with 
the costs were paid by the bailiff \ -~Hcld : there 
was no implied promise on deft.’s part to indc^mnify 
the bailiff or to contribute to the damage's & coste 
in the action of trovc'r, but the bailiff might main- 
tain money had & receiv(*d to his use' in order to 
recover back the money which was paid to deft, 
under a mistake respecting the trade'r’s bkpey. — 
Wilson r. Milner (1810), 2 Camp. 4,52. 

Annotations Expld. Betts r. Gibbins (1834 \ 2 Ad. & Kl. 
57. Refd. Garlanei r. Curllslc (1837), 11 Bli. N. S. 421 ; 
Staiidish r. Ro.^s (1849). 3 Exch. 527. 

• 1881. Rights of del credere agent,] — Wliere a 

I f.'tctor makes advances, he has a personal rtunedy 
I against t4ie principal as well as a lien on the fund ; 

I & this is the same whether the factor has or has not 
I a del credere commission, except that, when the 
I factor having a del credere commission has sold the 
1 goods, he cannot sue the principal for advances 
wliich ar(j covered by the price oi the goods, that 
price being warranted to the principal by the 
guarantee arising out of the commission. — Graham 
V. Ackroyd (1853), 10 llaro, 192 ; 22 L. J. Oh. 
1046 ; 17 Jur. 657 ; 1 W. R, 107 ; 68 E. R. 894. 

For full anus., see Hankiu ptcy A: Insolvkncy. 

1882. .] — If an agent, in anticipation of the 

amount of sales for his principal, remits such 
1 amount, & the buyers foil to pay, it is not the loss 
i of the agent but of the principal, unless the agent 


1877 i. UtU tiraicnon tiruud)jalhuauvnt 
ai prinrijHtVs request — Itamage to (igeni's 
t'redU from dishomynr — Whether temper' 
able. 1— An agt'ut abwad drew bills on 
tdH prineipal (or advanecs made by 
the priiicipal’a <llrections; the bills 
wore returned diahonnuri'd, though the 
l)riuci))al '''* ^ pcrtectly solvent, & the 


agent s credit Sc business w-ero thereby 
destroyed: — Qu. : whether such dam- 
ages were consc^qucntial, it, on that 
account, could not competently found 
a claim for reparation. — D empster v. 
WAnLACK, Hunter & Co. (1833), 12 
S. 548.— SCOT. 

1878 1. Wrongful act on principaVs i 


instructions.] — Where an act is done 
innocently, under the express directions 
of another, which occasions Injury to 
th© rights of a tlilrd party, the principal 
must indemnify th© agent against 
consequent liability. — Board of School 
Trustees v. Muirhead (1895), 4 

B. C. R. 148.— CAN. 
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sells on a del credere commission. — M cLarty v. 
Middleton, No. 1413, ante, 

1883. Accommodation bill accepted by agent for 

princii^l’s account.] — : whether a commission 
agent is entitled to be indemnified out of the pro- 
ceeds of his principal’s goods sold by him against 
all liabilities incurred by him on account of Ms 
principal, including the amount of an accommoda- 
tion bill drawn by the principal &; accepted by such 
agent. — H ood v. Stallybrass, Balmer & Co. 
(1878), 8 App. Cas. 880; 38 L. T. 826; 27 

W. K. 1, P. C. 

1884. Bills accepted by agent against goods — 
Agent’s right to sell below limit.] — I’ltfs. were ! 
employed by defts. to sell goods on commission, 1 
giving defts. bills for their invoiced value. Defts. | 
had placed a limit on the prices of the goods, which ! 
pltfs. contended they had no power to do. Pltfs. 
applied under R. S. *0., O. .50, r. 2, for an order to 
sell the goods, but defts. objected that pltfs. had 
not given them sufficient time to decide whether to 
lower the limit : — Held : tlie order must be refused. 

DaNGAR, CirRANT A Co. V. CiOSPEL OAK IRON CO. 

(1800), 6 T. L. R. 260. 

1 885. Gratuitous agent registering as shareholder. ] 
— Pltf. gratuitously allowed his name to be placed 
on the register of a colonial co. as owner of certain 
shares, stated to be fully paid up, 4S: undertook to 
hold the shares as trust<M‘ for d(‘ft. Tlie co. having 
gone into liquidation, })ltf. was called upon to 
make a payment in respect of the shares under a 
colonial Act: — Held: deft, bound t/O ind<‘mnify 
pltf. against the loss he had incurred. — C’ amp- 
BELL r. LARirwoRTiTY (1893), t) T. L. R. .528 
(?. A. 

1886. Legal proceedings against agent — Costsof.] 

— Wher(^ an agent duly carrier out orders of his 
principal, & is, in conse(|uenee, made deft, in an 
action, whicii is dismiss(*d for want of prosecution, 
(he indemnity implied by law includes costs ot 
properly d(^fending the action taxed as between 
solr. & client.. — WmLiAMs v. I aster <fc Co. (1913), 
109 L. T. 699, 0. A. 

See, aim, Nos. 1899-1907, po.s/. 

Payments in connection with Stock Exchange 
transactions.] — See Stock Exchange. 

{h) Acts done within Agent's Authority. 

1887. Authority must be proved.] — In an action 
for money }>aid, laid out A expended, pltf. must 
7 )rove some authorit y from deft . to pay the mon<‘y. 


The guard of a train used to pay the carriage on 
certain goods delivered to deft. In an action for 
money so paid : — Held : he could not recover with- 
out proof of actual authority to pay. — Tappin 
Brostbr (1823), 1 0. & P. 112. 

1888. Agent acting without authority.] — If A. 
becomes my bailiff of his own wrong without my 
appointment ho is accountable to mo, but I am not 
compellable to make him any allowance for his 
expenses about my business (Periam, J.). — • 
Oawton V. Dacres (Lord) (1590), 1 Leon. 219 ; 74 
E. R. 201. 

Annotation : — Reid. Lyoll r. K<‘nnrdy, K^'unedy r. Lycll 

(1889), 11 APP. cas. 437. 

1889. Amount of expenses unascertainable.] 

—A claim by an agent for expenses on account of 
his principal, which, from the conduct of the agent 
undertaking the business without authority or 
agreement, could not bo ascertained, was disallowed. 
— Beaumont v. Boultbee (1805), 11 Ves. 368 ; 32 
E. R. 1126. 

1890. Owners of privateer liable to reimburse 
captain.] — A ship cruising as a privati‘er captured 
a French vessel carrying sotuo Turks Ac Tripolins. 
etc. Admlty. proc(^edings being commenced 
against the captain, t he latter incurred damages & 
costs which he sought to n^cover from defts., the 
owners of tlu? vessel : — Held: they were liable to 
reimburse him according to Uie x)r<)porlion of their 
respective interest s. — Walton v. Hanbury (1707), 

2 Vern. 692 ; 23 K. R. 985. 

1891. Factor buying at higher price than autho- 
rised — Goods accepted by principal.] Pltf. , a factor 
abroad, purchaseci hemp for d('ft. that e\ceed(;d t he 
price limit. Deft, objeetod to th(^ eoutract., but 
rcceiv(^d thc‘ goods when tiny arrived & dis]>osed 
of them : — Held : th(‘ contoution that t»e acted as 
factor for pltf. could not be sui>poi*ted, & b(' must 
roimbin*so plt/f.— Cornwal v, vVti.hon (1750), 1 
Ves. Sen. 509 ; 27 E. R. 1173. 

^innotaiion: - Expld. l>cvau.\ r. Conolly ( 1840 ), 8 (’. 

1892. Revocation of authority — Expenditure 
after.] — If an order is givtai to an agent to deliver 
uj) anything of wliich be had management, hU 
agency r(\si)(^cting it ceas<^s as soon as he? lias deli- 
vercMl it iij) ; A if he afterwards lays out money 
upon it for the bent‘fit. of the owrior, this is a 
voluntary payment. — Edmihton Wright (1807), 

1 (^ainp. 88, N. J*. 

1893 . Premiums paid after.]— The authority 

of a broker emj)loy(‘d to effect a. jiolicy of insurance 


18841. liilU arce/ftt'd hj/ ound aoaittst 
000 ( 18 — Hight to indemnityheforc sale .] — 
An agent for nule of Imlter eonyitaiod to 
liim gave bin principal billnat live ilays, 
which he met. He was unable to sell 
in tho market at the price fixed & sued 
for the money paid by him: — Held: 
he was entitled to recover the advance 
on request & need not wait until a sale 
should bo effected. — C-Own*: v. APPS 
(1873), 22 C. P. 589.— CAN. 

1884 ii. .1— Deft., living at 

i\, coiibigned to pltf. at N. certain 
tobacco for sale, & drew upon him at 
-ame time for 8250, which pltf. accejded 
it paid. The price which deft, asked 
could not be obt^diicd in M., & pltf. 
therefore shipped tho tobacco to E., 
whtJre it was sold. The net proceeds, 
after deducting freight & charges, were 
only £14 sterling, & he sued deft. uiKin 
the common counts for the difference, 
8278. tho expenses of shipping being 
also deducted. Deft, pleaded never 
indebted, payment, & set-off. When 
the draft fell due deft, hod wTitten to 
pltf. offering to raise funds to retire it 
by drawing upon him again. The 
account sales received by pltf. from 
E. had been sent deft., w'ho eaid, on 
receiving them, that he did not tldnk 


lic ought to bear the whoh; loss, but 
offered $159 * — UvM : there being jio 
evidence of any H]>ecjal contract, pltf. 
was t*n titled to recover his advancu*H 
without waiting for the sole of the 
tobacco.— S tkw'art t. Lowk (18C5), 24 
U. C. U. 4 34. -CAN. 

n. Payment by aocnl on order draum 
by 'principal in JavK/ur oj third party.] 

.M.. ftirnicrly deputy sheriff of a district, 
sued H., tlie sheriff, for siTvieos in the 
execution of Ids offlec. At the trial pltf. 
produced an order drawn on Idm by 
deft, in favour of X., desiring him to 
pay the latter £50 out of the moneys he- 
had received for sheriff’s fees : — Held : 
in the absence of any further informa- 
tion, mere proof of the payment of that 
order did not entitle pltf. to n:covcr. — 
Moouk t;. Rapelje (1830), 5 O. 8. 452. 
—CAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— 

C. (b). 

o. Aaerd giving bonus to lender of 
money to preserve principalis pr(rperty.\— 
An agent for sale of mining areas 
received stock & lionds for conveyance 
of part of the properties. To borrow 
money to preserve certain other areas I 


lie gave tlie b’lidcr a Ikuiuh out. of such 
stock A: iMindH, & luiuded over the 
r(!8t to pltfs., dcflucting a ratcalilo 
cont.riimt Ion towards the bonus: — 
Held: (1) he was not entitled to 
indemnify liiiiiKclf, though tlio cxiienHCs 
wc.rc inrccHKarily incurred for the 
T^reservatiou of the' pro]»crty ; (2) if 

eonsldcred as a trusUnj, the meoHiirc of 
damages was caleiilabU*. as if the stock 
were disiHised of at the best price pos- 
sil)le, if OH contnwdor In brtiach of 
agreement, the dumageH wore the 
selling prie.c of the securlt b'.s at tho time 
he was Isnuid to dellvcT. — McNeil r. 
VXTurz (1906), 38 8. C. R. 198.— CAN. 

p. Agent advancing 'money to clear 
goods.] — Pltf. being employed by defts. 
to purchusit a crane for them, but on 
Ids own credit, purchased on terms to 
which defts. agrtK5d. Defts. jiald one- 
third of the price, & on delivery of the 
crane pltf. paid the remainder out of 
his own funds. In an action by pltf. 
for dlshurscjmcnts, elx;. : — Held : It 
was within scope of pltf.’s authority t<i 
advance his own money for purchase of 
tlie crane. — Johnston v. Canadian 
Klondike Mining Co. (1911), 19 W.L. R. 
60 .~-CAN. 
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Sect, S,--*Agent*8 rights CLgainst principal: Suh- 
sect. 2, C. (b).] 

may be revoked af (>er underwriters have sl^ed the 
slip till they have actually subscribed the p<dicy ; & 
if the broker, having procured a slip to be written on 
terms within the scope of his onginal authority, 
receives an intimation from his principals that they 
will not submit to these terms, & afteiwards effects 
the policy Sc pays premiums to the underwriters, he 
can maintain no action against his principals for 
commission or money paid. — ^W arwick v. Slade 
0811), 3 Camp. 127. 

Annotaliona ; — Dittd. Moad v, Davison (1835), 3 Ad. & El. 
303. Oomd. Xonos r. Wlokham (1867 ). L. 11. 2 H. L. 296 ; 
Cory V. Patton (1872), L. R. 7 Q. B. 304 ; The Vlndobala 
(1889), 37 W. R. 409. 

1894. Expenses legitimately Incurred before.] 

— Where an owner sends goods to an auctioneer to 
sell for liim the owner may at any time before the 
contract is legally complete interfere or revoke the 
auctioneer's authority, but ho does so at his peril ; 
Sc if the auctioneer has contracted any liability in 
consequence of his employment & the subsequent 
i-e vocation or conduct of the owner, he is entitled 
to be indemnifled (Martin, B.). — ^Warlow v. 
Harrison (1869), 1 K. & E. 309 ; 29 L. J.Q. B. 14 ; 
1 L. T. 211; OJur. N. S. 00; 8 W. K. 93; 120 
E. R. 925, Ex. CJh. 

Annotatiom : — Consd. Mainprioe v. WoBtloy (1805), C B. & 
S. 420. Distd. Rainbow v. Hawkins. [1904] 2 K. U. 322 ; 
McManus r. Fortosouo, [1907] 2 K. JU 1. O. A. ]^fd. 
Jotinston r. IJoyos, [1899] 2 Ch. 73. Mentd. Jte Apra & 
Mastcrman's Bank, Ex p. Asiailo Banking Corpn. (1867), 
2 Oh. APP. 391 ; Harris v. Nlokorson (1873), L. R. 8 Q. B, 
286 ; Woolf v. Horne (1877), 46 li. J. Q. B. 534. 

ScCt further. Auction Sc Auctioneers. 

1895. Expense of repairing ship incurred but 

not paid before.] — An express auUiorit y is neoessai y 
froiu a part-owner of a siiip to the ship’s husband 
to order works not necessary as repairs, but such 
authority once given cannot bo revoked after it lias 
been acted upon. Sc it is for the part-owner when 
sued for contribution to prove that it was revoked 
before the works WH'n' commenced or a contract for 
them entered into. 

PItf., a ship’s husband, being authorised by deft., 
a partz-owner, to repair Sc lengthen the ship, con- 
tracted with a shipbuilder to do so. Afterwards ho 
received a notice from deft, that he would not be 
an8W(*rable. The work was tlien completed, & pltf . 
paid for it : — Held : (1) the authority to make the 
alterations could not be revoked after it was acted 
on ; (2) it was for deft, to prove that his notice was 
givfm befons the work was begun. — O happeu^ v. 
Bray (1800), 0 H. & N. 146 ; 30 L. J. Ex. 24 ; 3 
B. T. 278; 9 W. K. 17. 

.4 Diftd. Hill r. NuUall (1864), 17 C. B. N. S. 
262. 

1896. Charterparty made after.] — The 

managing owner of a shin entered into negotiations 
for a ciiarter, but before ine charterparty w^as signed 
by him some of the co-owners of the ship gave him 
notice that they declined to continue sailing the 


ship or to be bound by any new charter. The 
managing owner subsequently signed the charter- 
party. The ship was thereupon arrested in an 
action of restraint at the suit of the above co- 
owners. In an action by the managing owner for 
contribution in respect of the expenses Sc losses 
incurred : — Held : the above co-owners were not 
liable, as they had revoked the authority of the 
managing owner to bind them before the charter- 
party was signed. — The Vindobaia (1889), 14 
P. D. 60 ; 68 L. .T. P. 61 ; 60 L. T. 057 ; 37 W. R. 
409 ; 6 Asp. M. L. C. 370, C. A. 

1897. Warehouse rent paid by seller’s agent to 
redeem goods.] — Although by the usage of Liver- 
pool the seller of goods was to pay warehouse rent 
for 2 months after sale, if the goods remained there 
so long, where the seller of such goods had, within 
the 2 months, pven the usual order for delivery to 
the buyer : — Held : (1) the property in the goods 
from that time vested in the buyer ; (2) the buyer 
became responsible for all accidents which might 
happen to them ; (3) the circumstance of the goods 
having within that time been distrained for ware- 
house rent wns an accident w^hich must fall on the 
buyer. 

Where such rent had been paid by the seller’s 
agent in order to redeem the goods : — Held : the 
agent could not recover same from the seller as 
money paid to his tise. — Greaves v. Hepke (1818), 
2 B. & Aid. 131 : 100 E. R. 316. 

1898. Legal proceedings — By agent — Costs of.]— 
Under a general authority to receive goods & dis- 
pose of them to the bc^st advantage, the person so 
authorised may legally Sc properly commence pro- 
ceedings against any wrong-doer w'ho withholds 
possession of the goods ; Sc costs of those proceed- 
ings arc? legally chargeable upon the goods them- 
selves, iis a necessary expense ; & in such a case the 
costs of an abortive arbn., which a jury shall think 
was properly gone into, will become a part of the 
expense, Sc will be equally chargeable, as well as the 
general costs. — C itrtls v. Barclay, No. 1420, an/r. 

For full anus., sec S. C, No, 1420, ante, 

1899. Against agent — Costs of Action com- 

promised.] — Pltf., as deft. ’s agent, ordered from A. 
goods of a particular description & for a particular 
purpose, deft, undertaking to save pltf. harmless 
iroin the consequences. The goods wore of a 
different description from what were ordered, Sc 
unfit for the purpose required, but A, contended 
he had been misled by the misspelling contained in 
the order given by pltf., wiio was an illiterate per- 
son, Sc refused to take the goods back. An action 
having been brought by A. against pltf. for the 
price, Sc deft, having had notice of same, pltf. com- 
promised such action by returning the goods & 
paying a sum of money in discharge of debt & 
costs : — Held : (1 ) pltf. had an authority from deft, 
f o compromise suen action ; (2) he could recover 
from deft, the amount so paid in an action for 
money paid to his use. — Pettman v. Keble (18.60), 
9 0. B. 701 ; 19 L. J. 0. P. 325 ; 15 Jur. 38 ; 137 
B. R. 1067. 


1894 i. liei'ocalion of authority — 
Expenses lejiiiinaielu incurreii before ,] — 
If tho completion of un aKcnl’H oom- 
tnission wlttiin the time llmLtc<l is iiro- 
vontod by the revocation of hiB autho- 
rity, it iB not nooe 6 Bar 3 '’ to enable the 
agent to rooover damagen or oomi»eiiBa- 
t4on for money expended that, ho ahould 
prove an exprees requo«t or knowledge 
of aoquiefloenoe in snch expondliuro by 
bl 0 principal. — Oorxn«* v. Hull (1910), 
12 W. A. II. 174.~-AUS. 

1894 li. .1— When hiR autho- 

rity is revoked for no fault of his, the 
Halaricd aimnt. has redress by an aotion 
against Ids principal to recover cx- 


peiLBOB incurred & fur the value of 
services rendered down to the day of the 
rooall. — Labontk v. Drsjabdins (1911), 
Q. R. 40 S. C. 521.— CAN. 

q . Expenses incurred thnmffh principal's 
fauure to pay for goods oottgfU oti 
his behalf.] — Johnston v. Canadian 
Klondtke Mining Co„ p. 531, p, ante. 
--CAN. 

1888 i. Legal proceedings — By agent — 
Costs of.] — S. indorsed a bill to A. In 
trust to do diligence thereon & recover 
payment, & A. inourred expenses in the 
lei^ execution of hla orders t — Held ; 
S. liable for such expenses, A. being 
trust indorsee to recover payment as 


well as fcJ.’s agent. — A lison v. Smart 
(1840), 15 Foe. 703.— SCOT. 

1899 1. Against agent — Costs of — 

Damages for imprisonment.] — Lkavitt 
e. Parks (1851), 2 All. 282.— CAN. 

1899 U. Third ^y 

procedure.] — Pltf. sued the vendor cc his 
agent for misrepresontatton, rescission Sc 
damages, & the agent issued a third 
party notice claiming indemnity from 
theprincip^ ; — Ileld: (1) the third party 
notice was unnecessary ; (2) under such 
procedure there veins no right to 
indemnity as to costs. — Melvin v. 
MoNaaiara&Gribve(1914),28 W.L.R. 
223 ; 17 D. L. R. 18.— CAN. 
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1900. Agent Justified in defending.] 

— A., a broker, contracted with B. for the purchase 
(on behalf of 0.) of certain goods. 0. refusing to 
accept the ^oods, B. sued A. for breach of contract. 
C. had notice of the proceedings, but repudiated 
liability, & A. defended the action unsuccessfully. 
In an action by A. against C. for damages & costs 
paid & incurred by him in the first action. C. paid 
into ct. enough to cover damages only, & it was left 
to the jury to say whether A. in 'defending the 
former action had pursued the course which a pru- 
dent & reasonable man would have done in his own 
case. The jury having found for pltf. : — Held : A. 
entitled to recover the costs. — Broom (Brown) v. 
Hall (1859), 7 C. B. N. S. 503 ; 31 L. T. O. S. 66 ; 
141 E. R. 911. 

Annotation The MiUwall, 11U05] P. 155, C. A. 

See^ also, No. 1886, ante, 

1901. Criminal prosecution.] — A 

master, wliilc at a foreign port with a homeward 
bound vessel, incurred expenses in defending him- 
self against a charge of murder maliciously brought 
by two of the crew, whom he had censured for mis- 
conduct. The master was tried & acquitted & 
bound over in a smn of £10 to prosecute the men 
for perjury, lie forfeited the £10 in order to re- 
turn with the vessel to England. On a motion to 
review the report of the registrar in a suit for dis- 
bursements : — Held : ( 1 ) the master was entitled 
to the expenses of his defence, on the ground that 
the charge originated directly from the performance 
of his duty to his owners in chastising the men ; 
(2) the ct. allowed the £10 forfeit, as it was for the 
interests of his owners that the master should not 
be delayed in returning with the vessel. — The 
.Tames Seddon (1866), L. R. 1 A. & E. 62; 35 
L. J. Adm. 117; 15L. T. 636 ; 1 2 Jur. N. S. 609 ; 

2 Mar. L. 0. 443. 

Annotation: — Consd. & Expld. He Famatina Development 

Oorpn., 11914] 2 Ch. 271, C. A. 

1902. Agent not Justified in de- 

fending.] — A. bought bank shares for B. “for the 
account,*’ but before settling day a petition was 
presented to wind up the bank, <fc B. dciclined to 
pay the value of the shai'es. A. resisted the claim 
of the selling broker, &; had to pay the value of the 
shares & costs of action. In an action l)y A. 
against B. to recover the amount ; — Held : he 
could not recover costs of the action. — Clegu v, 
Townshend (1867), 16 L. T. 180. 

1903. .] — An action was brought 

for si)ecific performance of a contract. Deft, 
pleaded he was not liable on the ground that he 
signed the contract as agent for A. Deft . served a 
third party notice on A., who appeared took no 
further proceedings. Deft, obtained an order that 
the question as to the liability of A. should be tried 
as soon as might be after trial of the action. On 
the question of liability; — Held: (1) as between 
pltf. & deft., deft, was liable ; (2) deft, was to be 
indemnified by A., who was to oay costs of the 
third party proceedings between him & deft. ; (3) 
deft, having set up a defence which failed must pay 
costs of the action. — Bt.ore v. Ashby (1889), 42 
Oh. D. 682 ; 58 L. J. Oh. 779 ; 61 L, T. 766 ; 38 
W. R. 141. 

1904. .] — An official receiver, act- I 

ing as interim receiver, instructed auctioneers to | 


pay off a bill of sale given by debtor, & to take an 
assifinoment of it to themselves. The trustee chosen 
by the creditors sued the auctioneer in order to 
test the validity of the bill of sale, & they brought 
in the official receiver as third party. The action 
was dismissed with costs : — Held: under the 
implied indemnity given by the official receiver, 
the auctioneers were entitled to receive from him 
the difference between the costs incurred by them 
as between solr. & client & the costs as between 
party & party which they received from tho 
trustee, & the official receiver was entitled to be 
paid out of the estate lus own costs & the 
amount he had paid under his indemnity to the 
auctioneers. — Rc Wells & Croft, A’o; p. Oppicial 
Receiver (1895), 72 L. T. 359 ; 1 1 T. L. R. 300 ; 

2 Mans. 41 ; 15R. 169. 

See, further. Auction & Auctioneers. 

1905. Damages recovered In — What 

agent must show.] — In an action by an agent in 
M^alta against his principal to recover tho amount 
of damages sustained by liim in a suit brought in 
(lenoa upon a breach of contract which he had 
defended on behalf of his principal : — Held : (1) in 
order to entitle an agent to recover from his prin- 
cipal under such circumstances, ho must show 

(а) the loss arose from tho fact of his agency 

(б) ho was acting within the scope of his authority, 
(c) the blame was not attributable to any fault or 
laches on his part ; (2) the liability deft, was undet* 
to indemnify pltf. extended to protect him against 
the expenses & trouble of an action arising out of 
his agency in the matter ; (3) damages should lie de- 
creed against the principal. h'RixiONK v, Taglia- 
ferro tfe Sons (1856), 10 Moo. P. 0. E. 175 ; 27 
L. T. O. 8. 21 ; 4 W. R. 373 ; 14 E. R. 459, P. 0. 
Annotation : — Distd. Halbronii v. International Horse 

AKonoy & Bxohangro, [1903) 1 K. B. 270. 

1906. .] — S. brought an ac- 

tion against M. , his agents, for an account . W. also 
broughtan action against M. for breach of contract 
The defence in tluj second action was that M, acted 
in the transaction as agent of S. The master ordered 
8. should he hound by the sum for wJiich M. should 
be held liable to W., A W. should he a party to the 
fir.st action : — Held : (1 ) the order was right in so 
far as it provided 8. should he hound by the result, 
of W.’s action ; (2) tlie order was wrong in so far 
as it sought to bring W. into 8.’s action. — 8elig- 
MAN V. Mansfield, White v, Mansfield (1876), 
Bitt. l*rac. Cas. 57 ; 1 Char. (>Iiam. Gas. 62. 

1907. Damages not arising di- 

rectly out of agency.] — Defts. instructed in 1898 H., 
an auctioneer in Paris, to put up for auction a 
thoroughbred mare, P., witli a certain description 
which was in fact accurate. Another thorough- 
bred mare named P. had been imported into Prance 
& sold by H. in 1893. On the second mare being 
advertised for sale the owner of the mare P., im- 
ported in 1893, brought an action against H. k 
recovered damages in France. In an action by H. 
against defts. claiming an indemnity k damages : 
— Held : defts. not liable, as the damages recovered 
a^^ainst H. arose, not from any act done by him in 
pursuance of his employment by defts., but from 
a mistake as to the identity of the mare P. arising 
from the fact that some person in Prance had 

rocured another marc to be entered in the l^oris 
iud Book as P. — Halbronn v. International 


1900 i. Agent jvsiified 

in defending ,] — Under art. 1726, 0. C., 
an insurance oo. is bound to reim- 
burse its agent the law costs caused 
by his defending an action for damages 
against him by a person whom he had 
denounced as pretending to be snb-agent 
of the oo., if insolvent deft, is not able 
to pay hte costs of d^enoe : hut tiiese 
acta must have been done in his olBce 


as that of secretary -treasurer. — T albot 
V, Cos. D'AflaURANOE DE MONTMAONY 
(1897), Q. R. 12 S. a 64.— OAN. 

1906 1, Damages recovered 

in — Whal agent must skew ,) — An agent 
instructed to sen goods as a^nt, but 
who sella as prinoiim, ft so acts beyond 
scope of bis authority, cannot recover 
against his princip^d Uie damages ft 
costa recovered a^piinst him (the agent) 


by the purchaser for broach of the 
contract. 

An agent, even if authorised to oon- 
traot as principal, cannot recover 
against his prinolpm damages oaused 
by his (the agent's) impmdent delay In 
notifying the purchaser of his inahilSty 
to pmorm the contract (Wnxuiis, J.) 
— 'Taatb V. Rxm ft Oo, (1896), 16 N. Z, 
L. R. 448.— N.9S. 
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Sect, 3 . — AgenVa rights against principal: Sub- 
sect. 2, a. (6) ^ (c).] 

Hoksb Agkncy & Exchange, Ltd., [1903] 1 K. B. 
270 ; 72 L. J. K. B. 90 ; 88 L. T. 232 ; 51 W. R. 
622 ; 19 T. L. K. 138. 

Aniiolation :—Dhtd. Williamsv. Lister (191.1), 109 L. T. C99. 


ha4 been paid in Bengal : — Held : ( 1 ) the a.ssignees 
were not liable for freight ; (2) this advance by the 
brokers was made in their own wrong, though 
freight had not in fact been paid in Bengal, as the 
principals supposed. — Howard v. Tucker (1831), 
1 B. & Ad. 712 ; 9 L. .T. O. S. K. B. 108; 109 
E. R. 951. 


C. A. 

1908. Principal misleading agent — Agent’s 
rights.] — Every man wlio employs another to do 
acts wliich the employer appears to have a right to 
authorise him to do undertakes to indemnify him 
for all such acts as would have been lawful if the 
employer had the authority he pretended he had. — 
Adamson v. Jaiivls (1827), 4 Bing. 00 ; 12 Moore, 
C. J*. 241 ; 5 L. J. O. 8. 0. l\ 08 ; 130 E. li. 093, 

AnnolutiuuH Apld. UettH v. GlbbinH (1834), 2 Ad. & El. 57. 
Eipld. ColliuH V. E\^uu» (1844). 5 Q. B. 820. Ezpld. & 
Diltd. Orzarod v. Huth (1845), 5 L. T. O. H. 2«8 ; Morley 
V. AtUni borough (1849), 18 L. J. Ex. 148. Distd. Elliot r. 
Vou Glehn (1849), 13 Q. 11. 032 ; UobHon v. Devon (1857), 

5 W. 11. 724. Apld. Du«dalo v. LovorlnK (1875), L. II. 10 
O. P. 196. Ezpld. Ilirmlnffhuxn & District Land Co. t>. L. 
&N.W. Uy. Co. (1886), 34 Ch. D. 261, 0. A. Apprvd. 
Palmer v. Wick & i Mil tncy town Steam Shipping Co., 
11894 J A. C. 318. Ezpld. Tho Englishman &; Tho 
Australia, [1895] P. 212. Distd. Halbronn v. Interna- 
tional Horse Agency & Exchange, [1903] 1 K. D. 270. 
Apld. Leslie v. ItoUablo Advortising & Addressing 
Agency, (19151 1 K. 11. 652 ; London Assocn. for 
Protoctlo!i of Trade v. Grocnlands, [1916] 2 A. C. 15, 
II. L. Reid. Burrows v. Uhodes. [1890] 1 Q. B. 816 ; 
Barker v. Furlong, [1891] 2 Ch. 172. 

1909. Goods not up to quality.]— Deft., 

a corn merchant in Ireland, sent written instruc- 
tions to pltf., a corn factor del credere agent of 
deft, in London, to s<jU oats of a certain qiiality at 
a certain price on his (defi.'s) account. iMtf. sold 
thorn, as descrihod by deft., in his own name. The 
oats provcul to be of inf(;rior quality, pltf. was 
obliged to pay to (h(^ v<‘nd(*o ilie difference*, in value. 
In an action to recover t.lu* difference, it was 
objected by deft., (hat. pltf. had no riglit to sell in 
his own namc^ ^ tliereby to incur liability : — Held : 
evidencr* was admissible for* pltf. to show that, by 
the custom of tlie liondon corn t rade, a factor was 
warranted by .such iiLst ruct.ions in s(dling in his own 
name. — Johnston v. Ushoune (1841), 11 Ad. & El. 
5 19 ; 3 Per. Si Dav. 23(i ; 1 1,3 E. R. 524. 

1910. — . I~- Deft., having sold to T. 

through the agency of pltfs., who were factors, 
st>me bai‘k, which lu^ agreed should be equal to 
sample, drew a bill on pltfs. for the price of the 
bark, whi(;h they acc<q‘)ted. The bark not being 
equal t.o sample, Sc being rejected by 3\, t.he buyer : 

• — H cld : the consid(*ration of the bill having failed, 
pltfs. weiM* entitled to rt*cover the amount of it from 
deft. -Hooper i;. Treffrv (1847), 1 Exch. 17; 10 
h. J. Ex. 233 ; 9 L. T. O. S. 200 ; 154 E. R. 8. 

1911. Freight paid against instructions.] — (loods 
being shipped in India for London, on account of 
A., the bill of lading was forwarded to A., & he 
indorsed it over for value. Tlie bill of lading, 
signed by tlie master, stated freight to have been 
paid in Bengal, but it wa.s found, after above trans- 
fer, tluit fndght never had been paid, through 
default of tiie shipper. The brokers employed by 
the assignees of the bill of lading sold the goods, but, 
when called upon for delivery, found them to be 
stopped for freight, which, to obtain po.s.session of 
the property, they paid, although their principals 
had formerly directed them not to do so, as freight 


Annotations: — Beld. Grant v. Norway (1851), 10 C. B. 665 ; 

Glodstanes v. Allen (1852), 12 C. B. 202 ; llubbersty v. 

Ward (1853), 8 Exoh. 330 ; Klrohner v. Venus (1859), 12 

Moo. P. O. C. 361 ; Pearson v. Gosohen (1864), 4 Now Rep. 

404. 

1912. Sale of shares — Shares not validly delivered 
— Wrongful payment by agent.] — Deft, authorised 
pltf., a broker, to sell certain shares in a ry., the 
shares then lying at the co.’s ofRce for registration. 
Pltf. sold them to R. (Correspondence took x>lace 
between pltf. & deft, on account of delay in transfer 
of the shares, Sc ultimately deft, wrote a letter to 
pltf. requesting that all further communication 
should be made to his attorney. The transfer not 
having been made, R., after giving pltf. notice, 
bought the same* number of shares at an advanc(^ 
in price. Sc charged pltf. with the difference, which 
pltf. paid Sc then sued deft, for the amount — 
Held: (1) pltf. was authorised to sell registered 
shares only ; (2) as no valid transfer could be made 
except by deed under Cos. (Clauses Act, 1845 (c. 16), 
H. 14, U. was bound to have tendered a deed of 
transfer before he could liave recovered against pltf.. 
Sc as he had not done so, pltf. made paynient to him 
in his own wrong ; 3) the above-mentioned letter 
did not amount/ to a refusal t-o complete the con- 
t-ract so as to disp(‘nH(* with a tender of a deed of 
tran.sfer.^ — B owjjiy v. Bell, No. 1874, ante. 
Annofaiiou Distd. Buyley Wilkins (1849), 7 C. B. 886. 

1913. Forged certificates — Payment by agent 

of excess over amount received by principal.]— 
Di‘ft. on Mar. 19, 1847, employed pltfs., stock S: 
share brokcirs, to sell for him 10 scrip certificates 
for 50 shares each in a projected ry. co., I'i: delivered 
the certificates to them for that purpose. Pltfs., 
on Mar. 27, sold them to different purchasers, Sc 
paid deft, proceeds of sales. The certificates were 
afterwards discovc^red to be forged, & pltfs. were 
called upon by the purchasers on May 11 to pay 
them respectively tin* value put on them by a 
resolution of the Stock Exchange Committee 
passed with rt^ference to the forged certificates in 
that ry. co., of which there were several in the 
market. Sc which resolution was come to subse- 
quently to the sales by pltfs. Pltfs. paid those 
sums which were larger than the sums for which 
they liad sold tho certificates. In an action by 
pltfs. to recover the* sums so paid the declaration 
contained a special count on an alh*gcd warranty 
by deft, that the certificates wen* genuine? Sc a count 
for money paid. Deft, paid into ct. the amount 
received by liim from pltfs., with interest : — Held : 
(1) t he purchasers were entitled to nothing more 
from pltfs. than the smn tho purchasers hod paid 
tViem ; (2 ) pltfs. could recover no more from deft.- • 
Wkstropp V. Solomon, No. 1873, ante. 

Annotations : — Distd. Jeffreyfl r. Fair (1896), 36 L. T. 10. 

Reid. Raphael v. Burt (1884), Cab. & El. 325. 

1 91 4. Ultra vires act adopted by principal, h- 

Where the master of a ship makes a special con- 
tract, in iteelf ultra vires, in order to fulfil which 
he incurs special expenses, if the owner adopts 


1908 1 . I*rincipal misleading agent — 
Agent's rights.] — B. liistructA'd M., a 
broker, to hoU through hiH liOndoii 
correBpondenta certain bank sUarce, 
which proved to be not transferable. 
B. knew tliis when fldvinfc the order, but 
did not disclose It. The sliaros were 
kold, & M., in order to irive delivery in 
aooordanoe with the ruloB of the Stock 
Bxobange, had to purohaae other shares 


of the same bank capable of transference. 
In an action at the instance of M. 
offulnst B. for payment of the dlfrcrence 
of price : — Hud : M. was entitled to 
recover. — Mackknzie v. Bijikkney 
(1879), 16 Sc. L. R. 770.— SCOT. 

r. Money paid on cotisidendion 
that faUed.h—An agent on belialf of an 
undisclosed principal received several 
sums of money from several other 


perHonH on a conHidcratiou that failed, 
& paid such money over to his prin- 
cipal : — Held : the agent, although 
entitled to be indemnified by hJs prin- 
cipal in respect of such sums, was not 
entitled also to an order that the prin- 
cipal should pay over to him the total 
amount of such sums. — Rankin v. 
Palmer (1912), 16 C. L. R. 285. — 
AUS. 
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the benefit of that contract, he must, in equity, 
also bear its burdens. 

Where the master of an ordinary seeking ship 
entered into a charterparty, under seal, to carry 
troops from the Mauritius to England, & stipu- 
lated, on his own responsibility, in the charter- 
party, that ho would make certain alterations in 
the ship in order to enable liim to carrj^ the troops, 
Sc at the Cape of Good Hope entered into another 
charterparty, not under seal, to a similar effect, & i 
made the specified alterations, & paid money Sc | 
drew bills to meet the expenses necessary to the | 
making of theses alterations, Sc the voyage was ■ 
erfonned : — Held : (1) in equity, the master was 
rst entitled out of the fi’eight earned under these 
charterparties to be repaid the sums advanced. Sc 
to be indemnified against the bills ; (2) the owner j 
(or his mtgee.) was only entitled to the net freight I 
after deducting these charges. Scmblc, the master, j 
if sued at law for the freight as money had Sc ■ 
received, would have had the right to deduct the 
money so advanced without pleading a set-off. — ■ 
Brlstow V. Whitmore (1861), 9 11. L, Oas. 891 ; 
81 L. T. Oh. 4«7 ; 4 L. T. 622 ; 8 .lur. N. S. 291 ; 

9 W. R. 621; 1 Mar. I., (;. 95; 11 E. R. 781, 
n. L. 

Jnnotations : — Apld. The Feronia (18(»8), L. H. 2 A. & K. ; 
Tooth V. Hallett (1869), 4 (Ui. App. 212. Distd. The Two 
Ellens (1871), h. li. 3 A. & E. 345. Apld. The Orienta, 
118941 1\ 271. Refd. Hamilton v, Baker, Tho Sara 
(1889), 14 App. Oas. *269. 

1915. Brokers acting as principals.] — I)«‘ff. 

on various occasions instructed pltf., a country 
stockbroker, to effect for her purchases Sc sales of 
stocks tSc shares in th<j usual way through brokers on 
the London Stock Exchange. On receipt of her 
instructions, pltf. effected various purchases & sales 
of stocks Sc shares in a manner of which the follow- 
ing transaciion is an example. Deft, having in- 
structed pltf. to buy certain American ry. shares for 
her, pltf. gave an order for purchase) of the shares to 
a firm of brokers on the London Stock Exchanges 
between whom & himself there* was an arrangement 
in such cases they should deal at a “ not ” price for 
the shares, i.e., a price arrived at by adding U) 
purchase price such sum as the London brokers 
might fix as their remuneration for tho transaction. 
The lx)ndon brokers thereupon bought tho shares 
from a jobber, Sc sent a bought note to pltf. charg- 
ing “ 98 4 net ” for tho .shaiv.s, tlie price at wdiich 
they bought from the johhesr iiof being disclosed. 
Pltf. then sent a bought note deft., charging her 
98 J for the shares (without adding the word “ net ”) 
plus a commission of 7«. (id. Sc l.s. for stamp. It 


appeared the amount added by the London brokers 
for their remuneration did not exceed the usual 
commission payable in respect of such a purchase. 
In an action brought by pltf. against deft, for a 
balance alleged to be due to liim in respect of tho 
above-mentioned transactions : — Held .* (1) the con- 
tracts effected by pltf., being contracts, not made 
through the London brokers as agents, but as prin- 
cipals, w’ere not in accordance with the authority 
given to pltf. by deft. ; (2) ho was not entitled to 
indemnity from deft, in respect of them ; (3) the 
action was not maintainable. — Johnson v. Kear- 
LEY, [1908] 2 K. B. 514 ; 77 L. J. K. B. 904 ; 99 
L. T. 506 ; 24 T. L. R. 729, C. A. 

AiuiolaHons : — Dlstd. Platt r, Rowe (1909), 20 T. L. R. 49. 

Gonsd. ft Distd. Aston v. Kelsey, (1913) 3 K. B. 314, C. A. 

Distd. niakoi* r. Hawes (1913), 109 L. T. 320. 

1916. Sale of goods — Altered contract for.] — In 

t he absence of evidence of custom or otherwise, a 
broker may not treat himself as principal Sc sue his 
employer as for goods bargained Sc sold. Pltfs., as 
. brokers, bought for deft., upon Jan, 6, 5 tons of 
1 indiarubber at 2s. Hid. per lb., Sc sent him a 
bought nolo in which the mdiarubber was set out 
as deliverable “ during Jan.” A corresponding sold 
note was sent to t-lu* s(‘ll(*rs, at whose instance pltfs. 
struck out “ (luring Jan.,” Sc wrote “ forthwith,” 
but did not communicat/c tho alteration to deft. 
On Jan. 7 deft, decided to Uimw up the contract, & 
sent an order to pltfs. to sell at 8s. Pltfs. could only 
sell at 2s. lOd., Sc having paid the sellers at the rate 
of 2tf. Hid., sued delt. lor tho differemco. Pltfs. 
having been nonsuit(jd : — Held : (1 ) the aIt»eratiou 
was material ; (2) i)ltfs. could not treat themselves 
as principals Sc rccovcu* for goods bargained & sold ; 
(3) the alteration being material, })ltr8, had paid to 
the sclh'rs what deft, was not bound to pay, & could 
not recover for money paid to d(*ft.’s use. — WillTio 
r. Ben( KKNDORFF (187.8), 29 1j. T. 475. 

(c) A c/8 done to conform to Usatje of Market in which 
Afjenl is employed to ael,' 

1917. In general.] — A jjrincipal who einplcjysan 
agent to purchase goods for him in a particular 
market is to be taken to b(‘ cognisant of, A is bound 
by, the rules which regulate d(‘aling.s therein, & the 
agent is entifJed 1;0 be inchimnified by his principal 
for all he does in accordance with those rules 
(WlLLEH, J.). — (AIAPMAN V. SlTKPHFRB, WlUTE- 
IIEAD V. IZOI) (1867), L. B. 2 C. P. 228 ; 15 W. R. 
814. 

For full anns., see Stix’K Excmtanok. 
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C. (0). I 

1917 i. In general .] — Where a broker 
enters into a transaction on the Ex- 
chaniire for the purchase or sale of 
ffoods on behalf of a customer, & the 
transaction takes place in the ordinary 
course of business, the broker’s sole 
interest being his commission, ho is i 
entitled to recover from the customer 
tho amount of the loss resulting from | 
the operation. The broker’s claim is 
not restricted to the amount of margin 
in his honils, but, in the absence any 

enure loss. — mokrih v . uiiAei.r (lauo;, 
Q. R. 23 S. C. 190 ; Q. R. 24 S. C. 167.— 

CAN. 

1917 ii. Agent jointly liable with 

principal.] — ^When, by the custom of 
trade, in a ssJe made through an agent, 
the latter is held jointly liable with his 
principal for its performance, an action 
wUl lie in his favour to recover from his 
principal whatever he may have expended 
for that purpose. Hence a broker in 
Montreal has an action to recover 
from a onstomer, together with his com- 
mission ft charges, an amount expended 


to fill an ordc^r for the sole of stock in 
consequence of repudiation by the cus- 
f-omer ft of Ids joint liability, os a 
broker, to the purchaser, by tho 
custom of trade governing slock 
exchange operations In Montreal. l*arol 
testimony is admissible to prove such 
custom of trade, as well as the price 
for wliich the broker was authorised to 
8(dl the stock. — lhTBi.ADO v.^' 

(1910), Q. R. 37 S. C. 433.~-CAN. 


the 
i for 

two clients, averaging the prices, ft 
subsequently carried over in the com- 
mon ft cheapest way adopted In that 
market, at tho request of deft., tlio Iron 
bought for him, ft advice notes of all 
tho transactions were sent to deft., 
who had been for some years engaged 
in similar transactions. The iron was 
ultimately sold at a loss, ft adverse 
differences were put to deft.’s debit. 
In an action by the brokers for balance 
of account deft, contended with regard 
{ to purchaae for average prices that the 
I brokers had failed to make contracts 


on wldcli he could sue tho original 
stdlers, & that t.h(‘y liad acted os prin- 
cipals in carrying over f/cW .* the 
brokers wore (entitled to recover on 
the grounds (1 ) they carried through 
tho transactionH honestly as brokers 
^vith no pcTsonal Interest therein ; 

(2) the averaging of prices was logit! * 
mate or had itoon acquiesced In ; 

(3) deft, wets aware of tho method 
adopted in carrying over, ft had ac- 
(luiOHCCd therein . RotHnaon v. MolleU 
(1874), L. U. 7 H. L. 802. cited.— 
C1.AVKUINO, Hon ft Co. v. IIopk (1897). 
24 U. 944 ; 34 Sc. L. R. 721.— SCOT, 

t. Winnipeg grain market — Broker 
acting aa principal.] — Deft, wrote to 
pltfs., grain dealers, authorising them 
to sell oats for 37 per cent, or better, & 
pltfs., who, unknown to deft., were wso 
brokers on the Winnipeg Exchange, 
sold at 38| per cent, without disclosing 
deft. *s name. Deft, refused to deliver, 
ft pltfs. had to buy elsewhere at an 
advance to fulfil their contract, accord- 
ing to Winnipeg Exchange rules. In 
an action to recover the difference in 

g rico ; — Held : pltfs. were not entitled 
> bind deft, under the Winnipeg 
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sect 2, a (c), (d) <fer (e) 2>. (a)0 | 


1918. Voluntary payment insufficient.] — 

Where a broker contracts on behalf of a principal 
for sale of stock at a future day, & the principal 
afterwards refuses to make good the bargain, the 
broker cannot by a voluntary payment of the 
difference make himself the principal’s creditor & 
recover the amount so paid on an implied oeei/mpeit, 
but ho must show he was under some sort of com- 
pulsion, as by the usage of the Stock Exchange, to 
pay the differences. — Child v, Morley (1800), 8 
Term Uep. 610 ; 101 E. R. 1574. 


Consd. & Diftd. M’CaUan v. Mortimer (1842), 
11 L. J. Ex. 429, Exeh. ; Bayliffo v. Buttorwortli (1847). 
1 Exch. 425. Re!d. Bayloy v. Wllkln.s (1849), 7 C. B. 88«. 
Hentd. Yotmfir v. Cole (1837 ), 3 Bing. N. C. 724 ; Sawyer v. 
Langford (1848), 2 Car. & Kir. 697, N. P. 


1919. Resolution passed after transaction- — 

Not binding on principal.] — A transaction was com- 
pleted on Mar. 27. 8unsequent/ly the Stock Ex- 
change Committee passed a resolution in regard to 
forged certiffcatos of the particular stock involved 
in the transaction. In pursuance of this resolution, 
the seller’s brokers paid moneys to the purchasers in 
excess of the sums for whieli they had sold the 
cei tlilcates : — Held : ( 1 ) no difference was produced 
by the Stock Exchange resolution, it being made 
subsequently to the transaction & there being no 
rule oi the Htock Exchange at the time of sale 
which required brokers to bo bound in respect of 
their contracts by any resolutions to l)e made on 
the subjc^ct ; (2) the brokers could not recover tlu^ 
above moneys from the seller. — Wrstropp r. 
Solomon, No. 1873, ante. 


JniM^tions JeffreyH v. Fair (1896), 36 L. T. 10, 
Raid. Raphael v, Btirt (1884), Cab. & El. 326. 


1920, ,] — A jobber failed to deliver 

stock to the purchas<‘r\s broker within the time 
limit impos(!(l by the Htock hJxchange Rulers, the 

g iirchaser r<*i)udiated the contract. The Htock 
lx change Committee subsequently passed a resolu- 
tion calling on the purchaser’s broker to pay for 
tlie stock. In an action by the broker against his 
principal for the sum so paid ; — Held : the broker 
could not recover, notwithstanding the Htock Ex- 
change resolution, which could not make valid a 
contract already broken. — Benjamin v. Barnett 
(1903), 19 T. L. R. 564 ; 8 Com. Cas. 244. 

1921, Resolution amounting to new con- 

tract.] — A resolution of the Htock Exchange Com- 
mittee that in effect lunounts to an entire alteration 
of a contract by placing upon the buyers the obliga- 
tion of waiting for their stock, leaving the sellers 
the right to tender their stock when they please, is 
not binding. — Union Corpn., Ltd. r. Charring- 
ton & Brodrick (1902), 19 T. L. R. 129; 8 Com. 
Cas. 99, 


I /ino<oHo«« Folld. Benjamin r. Barnett (1903), 19 
T. L. R. 564. Apld. Barnard r. Foster, [19161 2 K. B. 


1922. Corn market— Payment of loss.]— Pltfs., 
brokers in American wheat carrying on business in 
I^ndon, were instructed by deft, in Aug. to sell on 
the American market 8,000 bushels of wheat for 
delivery in the foUowing May. Pltfs. carried out 
the sale through a broker at New York & sent to 
deft, a sold note containing a condition that, if 
at any time the market went against deH., plUs. 


should be entitled to require more cover, & in case 
such cover was not provided to close the bargain. 
Cover having been several times required & paid, 
deft, finally failed to comply with a request for 
further cover, & pltfs. closed the bargain at a loss 
of £191 . The rules of the American wheat market 
were practically the same as those of the I^ondon 
Stock Exchange : — Held: (1) the broker at New 
York was an ngent of pltfs., employed by deft. ’a 
authority ; (2) by the rules of the American market 
the New York broker was entitled to be indemni- 
fied by pltfs. ; (3) deft, must, in his turn, indemnify 
pltfs. — H annan v, Beeton (1889), 6 T. L. R. 703, 
C. A. 

1923. Liverpool market — Shares not delivered — 
Differences.] — Deft., who resided some distance 
from Liverpool, authorised pltf., a broker there, to 
sell certain shares for him. Pltf. sold them to C., 
another broker of Liverpool. The shares not being 
delivered on the day, C. bought other shares similar 
in description & amount at the market price & 
claimed the difference between tlie contract & the 
market price. Pltf. paid him the difference & 
brought an action for money paid to recover this 
sum. It was proved to be the usage amongst 
brokers at Liverpool to be responsible to each other 
upon tiiese contracts, of which usage deft, was 
cognisant : — Held : deft, was liable. — ^Bayliffe 
(Bailiff) v. Butterwouth (1847), 1 Exch. 425 ; 5 
Ry. & Can. Cas. 283 ; 17 L. J. Ex. 78 ; 1 0 L. T. O. S. 
i 167; 11 .Tur. 1019. 

! Annotations: — Apld. Pollock r. Siablefi (1848), 12 Q. B. 765 ; 

I Iroland v, LiyinKston (1860), L. R. 2 Q. B. 99. ^Id. 
I Sweetiiijr r. Pcarco (1869), 7 C. B. N. B. 449. Mentd. 
I Simpson V. Rand (1848), 17 L. J. Ex. 146. 

i 1924. *S’. P, Pollock v. Stables (1848) , 1 2 Q. B. 

; 765 ; 6 Ry. & Can. Cas. 352 ; 17 L. J. Q. B. 352 ; 12 
.Tur. 1043; 116 E. R. 1057. 

1925. Lloyd’s — Usage of.] — By the usage of 
Lloyd’s, premiums of insurance arc matters of 
j account between the underwriter & the broker, & 

: between the broker & the assured, without any 
privity between the assured & the underwriter. 

; The broker has a claim, & is entitled t o recover not 
. for money paid but for work & labour done, upon 
tlio assured for the amount of the premium as soon 
as the policy is effected, whether he has paid the 
1 underwriter or not, & whether the underwriter has, 

: by the policy, confinned the premium to be paid, 
; or has taken the covenant of the broker to pay it. 

By the course of dealing the broker has an 
, accoimt mth the underwriter : in that account the 
I brokergives the underwriter credit for the premium 
I when tlie policy is effected, & he, os agent of both 
1 the assured & the underwriter, is considered as 
; having paid the underwriter, & the underwriter as 
I having lent it to the broker again & thus becoming 
I his creditor. The broker is then considered as 
: having paid the premimn for the assured. The 
; fact or giving credit in account by the broker to the 
■ underwriter & the underwriter by the terms of the 
' policy having acknowledged receipt of the premium 
; are equivalent to actual payment (Parke, J.). — 
! I’owER V. Butcher (1829), 10 B. & 0. 329 ; 5 
; Man. & Rv. K. B. 327; L. & Welsh. 115; 8 L. .1. 

I O. 8. K. B. 217 ; 109 E. R. 472. 

Annotations:— Apld, Xenos v. Wickham (1863), 14 C. B. 

N. S. 435 ; (1867), L. R. 2 H. L. 296, H. L. ; Univereo 

Iqnoc. Co. of Milan v. Merohanta Marino Insce. Co., [18971 

2 Q. B. 93. r. A. 


Kxohantco rules, which could uot be 
held applicable as oijalnstdcft., & pltfa.’ 
^on must faU. Robinson v. Mottfii 
(1874), L. R. 7 n. L. 802. citocl.— B ut- 
tle v. Murpuy(1909),41 S. C. R.618.— 
CAN. • 

u. — — .1 — Pltfs. >vcrc mem- 

bers of the Winnipeg Grain Exchange, 
oiurntDg on a buaiueBa of buying & 
aelUi^ grain as brokers, whom deft., a 


fanner, employed to oarry out options. 
Pltfs. made certain purchaaeB & sales 
as instructed by deft. These trans- 
aotiOQs were carried out according to 
the rules of the Exchange, Sc deft, 
knew Sc intended that they should be 
done in this manner. Sc from time to 
time placed money in pltfs.' hands 
as margins to protect them against 
losses: — Reid: as the eyid^ce failed to 


show that by the manner in which the 
transactions were made the amounts 
claimed had been expended in carrying 
out the commissions according to the 
Instructions glyen, they were not en- 
titled to reooyer the balance so olaimed 
horn the deft. — Beamish v. Riobabi)' 
SON (1914). 49 S. C. R. 595 a«aye to 
appeal refused by P. C., Not. 24, 
1914).— € AH, 



Part VIII. — Relations between Principal and Agent. 


587 


1926. Shlpbroker — Recovery of unusual ex- 
penses.! — ^Where a broker is employed by a ship- 
owner to procure aoharterparty» if thene^tiation 
goes off on account of any fault in the broker, he is 
not entitled to recover anytliing in the shape of 
remuneration, nor is he, in such case, entitled to 
recover for any expenses which he may have been 

C ut to, unless such expenses are unusual, & have 
een incurred in consequence of the shipowner 
having urged him to extraordinary expe^tion in 
the matter. Semble : where the negotiation is not 
carried into effect, but there is no fault in the 
broker, he is not entitled to anything, unless the 
charterparty is actually signed. — D alton v. Irvin 
(1830), 4 C. & P. 289. 

Stock Exchange.] — See Stock Kxcuangk. 

1027. Sugar market — Transfer of fire risk.]— On 
May 14, 1861, pltf., a broker, bought for deft, at a 
public sale 3 lots of sugar in bags, the lots being 
respectively numbered 67, 68, & 69, the prompt 
day being July 20. By the terms of sale payiuiMit 
was to be made either by cash on July 20, by ac- 
ceptance at 70 days from the day of sale, or on 
delivery of the warrants, interest at the rate of 
5 per cent, per annum being allowed to the expira- 
tion of 73 days from the day of sale, if payment 
were made within 21 days. On May 26 pltf. 
(according to the usage of the trade), at doft.’s 
request, paid the price of lot 67, obtained a warrant 
for it, & cleared it at the Custom House. He at 
the same time, but without any special instructions 
from deft., paid the price of lots 68 & 69, & obtained 
the warrants for them. The effect of this payment 
was that risk of loss by fire was transferred from ( he 
seller to the buyer. It was proved to be the 
common course for brokers, when so employed to 
clear before prompt one of several lots of sugar in 
bags bought under one contract, to pay the pri(5e & 
obtain warrants for all the lots, the broker taking 
discount under the conditions of sale. Deft, not 
only knew this was the common comae among 
brokers & had been pursued in former instancta in 
relation to sugars bought for him by pltf., but he 
was informed by pltf.’s clerk shortly after May 26 
that pltf. had so paid the price of lots 67 08, & 

obtained the warrants. On Juno 22 deft, sent 
instructions to pltf. to clear lot 68. On the same 
day, & before those instructions could in the usual 
course of business be acted upon, a (Ire broke out 
at the bonded warehouse where tlie sugars were i 
deposited, & they were destroyed : — Held : pltf. 
was entitled to iMjcover from d(jft. the money so 
paid by him in respect of lot 68 on May 26, as 
money paid to his usff. — 8entance v, Hawt^ey 
(1863). 13 C. B. N. S. 458 ; 1 New Rep. 323 ; 7 
L. T. 745 ; 143 E. R. 182 ; sub nom, Hawley v. 
Sentance, 11 W. R. 311. I 

1928. Tallow market — Usage converting agent 
into principal. ] — Although a person who ns principa 1 1 
employs a broker to trahsact business for him in a | 
paHiemar market is bound by the usage of that i 
market, though unknown to him, provided the i 
usage is one that merely rebates the mode of ! 
performing the contract & does not change the 
intrinsic character of the contract, yet where the 
usage is one which gives the broker an interest 
at variance with his duty, as by converting him 
into a principal instead of a mere agent to estab- | 
lish privity of contract between two principals, such \ 
a usage is not binding on a principal who, being : 
imorant of the usage, employs a broker to whom I 
the usage is known to perform the ordinary & 
accustomed duties belon^g to the office or em- 
ployment of a broker. The principal is not bound 
to inquire what the usage may be, or whether 
there oe any particular usaro affecting the market 
in which he proposes to deal. 

Applt., a Liverpool merchant, employed resps.. 


brokers of London, to bw tallow for him in the 
London tallow market. They having other orders 
bought in their own name a quantity sufficient, 
to cover all their orders, & by letter informed 
applt. that they had bought on his account so 
many tons, but did not mention the name of the 
seller. A few days after they sent him notice 
that they were ready to deliver to him so many 
casks of tallow in fulfilment or part fulfilment of 
his order, but did not allude to any tliird party as 
the seller. Applt. acknowledged the receipt of 
these notices without observation. There was a 
usage on the London tallow market for brokers 
when they received orders to contract in their own 
names, & if their principals refused to accept or 
deliver, to buy or sell against them, &. charge 
them witli the loss. Applt. was ignorant of this 
usage. On becojning aware of it, of the mode 
in which his order had been executed, tallow 
having in the meantime fallen, he refused to take 
the t^ow: — Held: (1) as resps. were employed 
to act as brokers only, the usage whicli converted 
them into principals was inconsistent with the 
employiiu'iit., &; as applt. was ignorant of it 
when he gav(‘ his orders, he was not bound by 
the usage ; (2) as the first notice sent by the 
brokers was that tlu^y had bought on applt.’s 
account, he was not thereby put on inquiry as 
to the usage or as to tlui nanuj of the seller ; (3) ho 
was not bound to accept when it turned out that 
his own brokers might in fact bo the vendors, 
or to pay them the difference between tlio price 
at which they bought & that at which they sold 
in consequence of his having refused the contract. 
— Robinson v. Mollett, No. 1627, ante, 

AnnoUiiimis : — Expld. He Sinnwou, Kx p. Moivun (1876), 34 
Ji. T. 329, 0. A. Expld. & Distd. He IIokitm, Kx p. UogopH 
(1880), 15 Oh. I>. 207, O. A. . Apid. I’crry v. BarncM, 
(1886), 14 Q. B. 1). 467. Dutd. Saohs v. Spiolinauri 
(1880), 5 T. L. R. 487. Consd. & Expld. May & Ilart v. 
Anpreli (1808), 14 T. L. U. 561, Tl. L. ; Loviitr. Ilamblctt, 

1 19011 ii K. 11. 53. O. A. Distd. Scott & Horton v. 
(loclfrey. (1901) 2 K. B. 726. Consd. Matvirll v. CYohh- 
flchl (1903), 61 W. R. 365 ; Tho KronpriuzcHHln Cocilie 
(1917), 3.3 T. L. R. 292, P. C. Refd. Aiuh'rHon & CJo. v. 
Board (1900), 5 Cein. ('an. 261 ; Johiison v. KoarUy, 
119081 2 K. B. 514, A. 

(r/) (iiivihlbuj Transdclions. 

See (1 AMI NO & \Vaokrin({. 

(c) IUe(jal Transacliona, 

1929. Money not recoverable — Notwithstanding 
express promise to repay.]- If an agent effect an 
illegal contract, he cannot recover from his prin- 
cij)al the sum he has paid in effecting it, although 
he prov(‘H an expr<*ss prondse by th(; principal to 
pay liiiji.- Bailey v, Rawlins ( iS29), 7 L. J. O. 8. 
K. B. 208. 

1980. Dealings in stock of illegal corpora- 

tion.] — Where an assocn. calling itself the Eq^ui- 
table Loan Bank Oo. issued shares, transferanle 
without restriction, & assuTiied to act as a corporate 
body without an Act of Parliament or a royal 
charter : — Held : (1 ) the assocn. violated 6 Geo. 1, 
c. 18, Bs. 18 & 19 ; (2) a broker could not maintain 
an action against his principal for the price of 
certain of .such shares purchased at request of tho 
latter. — .T osp:phh w. Vebiier (1825), 3 B. & C. 639; 

1 C. & P. 507 ; 5 Dow. & Ry. K. B. 642 ; 3 L. J. 

O. S. K, B. 102 ; 107 E. R. 870. 

Annotations : — Consd. London Grand June-, Ry. Co. v. 
Freeman (1841), 2 Man. 8c O. 606. Be!d. JaokHon v. 

(1841), 4 Boav. 59. Mentd. Tomkins e. Savory 
(1829), 9B.&C. 704. 

D. TTAc/i no Right to Indemnity, 

(a) In General. 

1931. Lack of qualification— Unlicensed broker.]— 
To a declaration on two bills of exchange by drawer 
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Sect. 3.— Agent’s rights against prifuApal: Sub- 
sect. 2, Z>. (a)i (fe) (c)»] 

•against acceptor, & on account stated, 
pleaded generally to the whole declaration th^ ne 
retained pltf. to act as his broker in London, &, as 
such broker, to enter into contracts in London for 
deft., in purchase of stock & shares, & to pay in & 
about completing such contracts & purchases 
certain montjys ; that, in pursuance of such retainer, 
pltf. did, as such broker in London, enter into 
certain contracts for x^urchase of sharcis, & did, by 
virtue? of such retainer as such broker, & as inci- 
dental Uujreto, pay for deft., in & about comideting 
such contracts 6c purchasers, certain moneys ; that 
pltf. was not at the time of the retainer & omploy- 
tnent, & making such contracts & purchasing such 
shares, or paying such moneys, a broker duly j 
Ucenstrd in liondon, ^ the bills were accepted by 
deft. & received by pltf, on account of money due 
from deft, to x>ltf., for his having as such broker 
entered into tlfu? contracts &. paid such moneys, 
etc., on general demurrer : — Held : bad on the 
ground that the words “ incidental thereto *’ werro 
ambiguous, t'fc it did not appear by th(? plea that the 
l)ayment of tin? moneys tlurrein mentioned was a 
nec(‘ssary part of [iltf.’s duty as brok(‘r ; &, as th<r 
contract in such cast; was not v<»id, & although pltf. 
could not rt'cover any recompense for his services, 
et ht! was entitled to recover back the money he 
ad x>aid at deft.’s requt*st. -PinoEoN v. Burslem 
( 1849), 3 Exch. 495 ; 18 L. .1. Ex. 193. 

An tioUiiit UH :—(jQns^. & Folld. JcHboi»p t\ Lutwyche (1 ,'i4). 

10 Exch. 014. ExpW. Tdntlor. Smith (in.-jS). :{2 L. T. O. H, 

02, Ex, Ch. Consd. & Folld. Sinitli v. Lindo (1858), 4 

C. 11. N. H. :i95. 

1932. ~ A ph‘« that cause.s t)f action 

accrued to pltf. as a broker in liondori, about the 
purchasing A: selling for deft., in Ixmdon, of divers 
shares, & that idtf. was not duly licensed, is bad, 
because 0 Anne, c. 1(1, does no(» pi*ovent an un- 
licensed broker recovering for money paid at 
request of bis emplover, or money duo on accounts 
stait^d with his employer. -.Jessopp r. JiUTWYCiiE 
(1864), 10 Exch. 014 21 L. J. Ex. 05 ; 3 0. L. R. 

359; 150E. R. 581. 

Annotai i(yn8 r-Consd. Si Folld. 8jnilh r. Lindo (1S5R). 4 
li. N. H. 31), 0 ; UnHcwJinn* r. Iliilirn? (1 8(53), 1,5 (’. li. N. S. 

3ir>. Ezpld. Tliuckor r. Hardy (1878), 4 Q. 11. D. C85, 

A. t-*! 

1933. . J- Pltf. acted in London as a 

broker, but was not licensed, nor was ho a member 
of the Stock Exchange. Deft, employed him to 
X>urehase scrix> shares in a foreign land co. Pltf. 
did so, but- deft. ref\ised to pay for tbeiu. Pltf. 
was sued for Sc paid th(‘ price Sc then brought an 
action against d(‘ft. for th<‘ amount thus paid, & 
also for his commission as a broker .* (1) 

pltf. was a broker wiBiin 9 Anne, c. 19 ; (2) 
not being duly licensed, he was not. entitled to 
recover any commission ; (3) ho might maintain 
his action for money whicli by the usage of the 
market he had been obliged to pay to the seller, 
there being nothing to show that payment was 


made in pursuance of any illegal contract, or that 
it was a necessary part of the duty of a broker as 
such to pay the money.— -SmTH v. Lindo (1858), 6 
C. B. N. S. 687 ; 27 L. J. C. P, 336 ; 141 E. R. 237 ; 
mh nom. Lindo v. Smith, 32 L. T. O. S. 02 ; 4 
Jur. N. S.974; 9 W. R. 748, Ex. Ch. 

Annotation Apld. Scott v. JackBon (1866), 19C. B. N. S. 

134. 

See London Brokers Belief Acts, 1870 (c, 60) Sc 
1884 (c. 3) (now repealed). 

1934. Broker buying in his own name.] — A broker 
of London may recover the price of goods wliich ho, 
being employed to purchase, has bought in his own 
name ; Sc it is not a breach of his bond given for 
duly performing his ofBee as broker. — Kemble v. 
Atkins (1817), I Moore, C. P. 6 ; 7 Taunt. 290 ; 
129 E. R. 104. 

Annotations : — Folld. Wileoii v. Hart (1817), 7 Taunt. 295. 

Expld. Armstrong v. Stokes (1872), L. 11. 7 Q, B. 598. 

(6) Breach of Duty. 

j 1935. Auctioneer — Ignorance of legal require- 
1 ments.] — An auctioneer was omi)loyed to sell an 
estate, the lowest price of which was fixed by the 
ovvmw Sc wril tcm down by him on a piece of paper 
which was put under a candlestick at the time of 
sale, with the x^rivity of th(^ auctioneer, but not 
I signed by the owner, nor any notice in writing 
' given t o the auctiom^or of the price so sot down, nor 
had the auctionoep gi vcm t.he pr(*vious notice of the 
sale tx> tlu? collector of the duty, as required by 
19 (leo. 3, c. 59 (repealed by S. L. R. 1891), Sc 28 
(ieo. 3, c. 37 (repeahnl by Revenue Act, 1889 
(c. 42), s. 39 ; but being asked at. the sale 

wh<‘th(‘r Ik? had t.aken tbt? proper precautions 
to avoid th(? duty in case tluTc were no sale, 
he said t hat it was liis mode to fix a price under the 
catidlestick, A if tlie bidding did not come ui) to t hat 
price, t here was no sale or duty -// eld : the duty 
having attached though tlK?rt? were no sale, for 
want of taking the precautions required of the 
owner by tlio Acts under such circumstances, A 
tlie auctioneer having l)een sued for the duty on his 
bond to the Crown Sc compelled tx) pay it, he 
could not. recover it over against the owner, he 
having warranted that propew precautions had 
he(‘n taken to pr(went tlu* dut y attacliing in the 
event, tht)iigh Itoth parties were mistaken in the 
law. — Capp V . Topham (1805), 9 East, 392 ; 2 
Smith, K. B. 413; 102 E. R. 1337. 

1936. Broker — Collusion with vendor to delay 
1 delivery to principal.]— A broker purchased goods 
on commission at a mont h’s credit, Sc paid duties 
on them. Sc sent them to the place of the pur- 
chaser’s abode, consigned to his oivn order. The 
seller being fearful of xmrehaser’s credit, procured 
the broker to delay the arrival of the goods till the 
month’s credit had expired Sc t o tender them to the 
buyer on x^^i'yrnent of the price, whereupon they 
w’ore refused. In an action for money paid ; — 
Held : the broker could neither recover the price, 
duties, nor commission. — Hurst p. Holding (1810), 
3 Taunt. 32; 128 E. R. 13. 


PART Vni. SECT. 3, SUB-SECT. 2.— I 
D. (b). 

V. Agent - ~ Failurr to defend action 
ngainet jnrincijwl Faj/ynent of default 
Judgment. \ An lusvimnec eo., having 
ooaBOd to carry on InisiiicsH in C’uuadu. 
paid off a dork, who was liinnodiatcly 
einphjyed by a llrm of wliloh the agont 
of rlio oo. was a mcmlior ; the clerk 
«ned the oo. for salary, & the agent 
nlJo^ml judgment to w by default, Sc 
paid the amount of the judgment : — 
arid : the agtmt not entitled to credit 
for amount so paid on an account ; he 
was entitled to credit only for the excess 
of th© salary of th© clerk above what 
li© received In hie new emiUoyment. 


An agent to receive from other agents 
moneys due to tlie principal is bound 
to take stops for the recovery therc?of, 
unless he show was good reason 

t.o iMjliove they would have been in- 
effectual. — 3ay r. Macdonell (1870), 
17 Gr. 436.— CAN. 

1086 i. Broker — Noi fulfilling instruct 
ftoiwi.J — A. employed the firm of B. 
as brokers to purchase twenty tons of 
oil. Sc they advised 1dm they had 
secured that quantity. They had in 
fact delivered about half of that 
quantity to H., relying on a custom of 
I the port of Liverpool of giving orders for 
Immediate use preference over orders for 
speculation: — Held; (1) A. was not 


obliged to take delivery of the balance ; 
(2) the custom was not proved, nor 
was it reasonable ; (3) B. & Co. \^'ero 
not entitled to reimbursement in respect 
of tlieir sale at a loss of the oil left on 
their hands. — Rostoe & Rioo v. 
Richardson (1837), 12 Fac. 883. — SCOT. 

1936 ii. .] — A. instructed his 

broker to buy iron at the price of the 
day ; on settlement day the broker, 
at A. *8 request, carried over. Other 
transactions followed, & all were carried 
over for a year & a half on payment of 
differences, when A. refused to pay 
further differences, whereupon the 
broker in terms of the regulations of the 
Iron Brokers' Association of Scotland 
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1987. Factor— Taking bill from purchaser.] — 

Where a factor upon selling goods takes a security 
payable to himself from the buyer, & gives his own 
security to the principal for net proceeds, without 
disclosing the name of the buyer, if the buver 
becomes insolvent before paying his security, the 
factor cannot compel the principal to refund the 
money received by him as price of the goods. — 
Simpson v. Swan (1812), 3 Camp. 291, 

1938. Insurance — Policy taken In wrong names.] 
— Deft, authorised his agents, B. & S., to whom he 
was indebted, to effect in their own names an 
insurance upon his life. B. & S. having, subse- 
quently to the date of the authority, taken a third 
person into their firm, caused the policy to bo made 
out in the names of the throe : — Held : (1) not a 
proper execution of the authority ; (2) B., sur- 
vivor of the firm of B. & 8., could not (in the 
absence of any ratification by him) recover from 
deft, premiums jiaid on this policy, as money paid 
to his use. — ^Barron v, Fitzgerald (1840), 0 
Bing. N. C. 201 ; 8 Scott, 460 ; 9 L. J. 0. P. 153 ; 
4 Jur. S8 ; 133 E. R. 79. 

Aniiotntiun:- -Distd. Maoluc r. Sutherland (1854), 3 E. & B.l. 

1939. Merchant disobeying instructions.]— Deft., 
a Jiiverpool cotton merchant, on Apr. 2, 1872, 
authorised pltfs., merchants at Liveriiool & Bom- 
bay, to i)urchase 100 bales S. cotton at 8d. per lb., 
to be shipped by sailing vessel, to draw for 
invoice amount at 6 months’ sight, which drafts 
deft, engaged to accept, wiCi shipping documents 
attached, to pay same. On Apr. 22 pltfs. wrote 
from Bombay that the S. cotton would be shipped 
as soon as it arrived ther(\ On June 14 pltfs. 
wrotti again from Bombay, inclosing invoice of 
100 bales S. cotton at 8 id. per lb., A; informing 
deft, that they had drawn upon him at 6 months’ 
sight- for the amount. On July 2. before I'cceiving 
pltfs.’ letter & invoice of June 14, deft-, wrote to 
pltfs.’ Liverpool house that he had wait-(‘d more 
than a reasonable tiiiK*, A that he declined to have 
anything more to do with the cott-on. On July 10 
deft, received pltfs.’ letter & invoicti of June 14, A 
wrote again to pltfs.’ Liveii)ool house, calling 
attention to the price charged in the invoice, & 
refiising acceptance of their draft. The following 
day pltfs. apologised for what they called the 
clcTical error in the price, said t-bi'y wen* prepared 
to rectify the mistake, A also ttuidered other cotton 
shipped at the time deft, wished. Deft. refuse<l 
to have anything more to do with the matter. In 
an action for payment for this cotton : — Held : 
in the circumstances pltfs. could not recover. — 
Jefferson v, Quernf:r (1874), 30 L. T. 867. 

1940. Stockbroker- Negligence.] — A holder of 
stock desiring to sell, iiujuired from a brokcu* the 
price ex dividend. The broker quoted the ohicial 
price, whieh was cum dividend, but did not mention 
this fact through negligence. The holdcT believing 
that this was the price cx dividend, authorised th€‘ 
broker to sell. The broker having in due course 
to pay to purchaser the amount of tlie dividend, 
souglit to recover this sum from the seller : — 


1 Held: not entitled to do so. — Davison v. Fer- 
nandes (1889), 6 T. L. R. 73. 

See, further. Stock Exchange. 

(c) I solvency of Agent. 

1941. Losses occasioned by agent’s Insolvency— 
Not arising out of agency.]— Pltfs., brokers on the 
London Stock Exchange, bought for deft, (who was 
not a member of the Stock Exchange) certain 
shares for the account of July 15, 1870, & on that 
day, by his instructions, carried them over to th(3 
account of July 29, & paid differences amounting 
to £1,688. Deft. & various others, principals of 
pltfs., not having paid the amount due from them 
in respect of contracts for July 15, pltfs. became 
defaulters, & on the 18th, in conformity with the 
rules of the Stock Exchanges they were declared 
defaulters, & their transactions \verc closed, & 
accounts wore made up at the prices current on 
that day. On the (dosing of the accounts a further 
sum became diK^ from tluun in respect of differences 
upon the contracts carried over by them for deft. 

In an aeddon to recover this sum the £1,688 : — 

j Held : deft, was not liable for anything beyond tho 
£1,688, there being no implied promise by a prin- 
I cipal to his agent to indemnify him for loss caused, 

I not by reason of his having entered into the con- 
tracts which he was authorised to enter into by tlu* 
principal, but by reasoji of his own insolvency 
I brought on by want of means to meet his ot her 
1 primary obligations. — D uncan v. Hill, Duncan r. 

1 Beeson (1873), L. H. 8 Exch. 212; 42 L. J. Ex. 

I 179; 29 L. T. 268; 21 W. R. 797, Kx. Oh. 

(1885)), 22 0. IL ]). 

I X >• VUMOU* npAU* ( . 1)11(1 & Bloomsbury 

I Syndicate, 11898] 1 y. B. 12(1, V. A. Refd. Lacey v Hill 
I (1873), 8 Oh. App. 921 ; lieekhUHen M:, (iil)l>K v. Ilam!)let(., 

119001 2 Q. B. 18. Men'd. Lcvlit cS: Thornton r. Ifunihlel, 

(1901), 0 Com. C’ttH. 79, C. A. 

1942. When direct result of principars 

failure.] — ISh'ssrs. (\, brokt rs on the London Stock 

, Exchange, on behalf of H., entered into contracts 
for tlu^ purchase of stocks to he complet(‘(l on 
July 15, 1870. On July 12 t hey wi*ot»*t-o II.,t.oth(^ 

I effect that unless he paid tiluun on tlie 15t-h a 
I balance (whicdi cousist(*d of t-lu* (liff(*rence beJw(‘C‘u 
I the contract price of t he st-ock, A the valium t-her(‘oC 
! at th(5 market price of tin* day) owing to tluuu from 
him, they wx>uld h(^ default-(Ts: hut that if sucli 
! paynumt were made, they would s(dl or continue 
; t h(i stocks as hti thought lit-. II. promised t-o pay, 

& directcMl tliem to (leal with tin* st-ocks as tdiey 
thought best, A tliey sold part continued part. 

H. did not pay on truj 1 5th, but- shot himsdf ; on 
the next day a hank of which h(^ was a partmu’ 
st.opped payinent, A on th<i 19th h(? died. On th(» 
16th M(*sHrs. (\ were (solely by m(*ans of IT.’s failure 
t-o pay them) declared defaulters on the Stock 
Exchange, A; ceased to he m(*mherK of that body. A, 
in accordance with the rules, all their transacjtions 
: for H. were closed, A all t-he stocks they had con- 
j tinned for H. were sold at the price of the day. In 
' cons(Hiuenc(» of tin* value of the stocks having 


sold out tliTOuj^l) tilt* atwociatloTi 
secretary A sued for ditferenceK : — I 
Held: the broker ha«l not proved he 
ever entered into real transactions of 
purchase & sale, & therefore he had not 
in fact fulfllled his instructions, & the 
action must be dismissed. — GirxiKS v. 
M'Lean (1885), 13 R. 12 ; 23 8c. L. R.«. 
-SCOT. 

1986 iii. Mixing clietU's aAorcs 

with own shares selling some .] — 

A broker havlnpr purchased shares 
for a client, mixed them 'with other 
shares held by him & sold some of 
them ; — Held : he wa.s not disentitled 
to indemnity, as his client’s remedy was 
by way of coonterclalm. — U sshkr r. 


SlMPHON (1909), 13 O. W. II. 285 ; 12 
O. W. R. 396.— CAN. 

1936 iv. Lumping orders.] — Whore 

brokers enter into contracts in tlieir 
ouTi names & upon conditions different 
from those under wliich they had 
authority to purchase, e.g., by lumping 
orders from several principals, they j 

nun nlnlm nn Inrlmnfilfv In nf 

SUCH contraois . — ^jikesino ac wiuqut v. 
Eccles (1906),25 N. Z. L.H.OH.— N.Z. 

w. Master of ship — Negligence.]-- 
Deft., owner of a steamboat, of whicli 
pltf. was mast-er, sent him to the Bend 
to tow a ship to 8t. John ; the sliip in 
launching lost her rudder, A was towed 
in that state to St. John, A while Groing 


[ into harbour in tlie night came in col- 
lisfon with A sank a schooner, the owner 
! of which recovered damages against 
I pltf. for negligence. In an action by 
I pltf. against deft, for indemnity, the 
I declaration alleged, A it was proved, 
that towing vessels was a dangerous 
business, A that tho danger was mueli 
incroasecl by the loss of the riuider.^ It 

rojdaced fhe rudder, A need riot liaVe 
entered the harisnir in the night: — 
field : pltf. iiiiist l>e presumed to have 
known that he was doing an unlawful 
act, A there was no implied contract 
by deft, to indemnify him against loss. — 
Leavitt v . Parks (1851), 2 AU. 282. — 
CAN. 
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Sect, 3. — AgeiU'a rights against principal: Suh- 1 
(«). jh) ■* 

fallen, the balance appearing to bo due to them 
from H. was thus largely increased. The stocks 
afterwards continued to fall in value. Messrs. 0. 
aftcjrwards paid Oa. ^d, in the pound on their Stock 
Exchange debts, & were re-admitted as members | 
of the Stock JiJxchange : — Held : although Messrs, i 
(*. had not paid their debts in full, they were | 
(mtitled to prove against H.*s estate for the 
increased balance appearing due to them after the 
sales were effected. — Lacey (Lacy) v. IItll, 
t5iiowLEY*s (Jlaim: (1874), L. R. 18 Eq. 182; 
43 li. J. Ch. 551 ; 30 L. T. 484 ; 22 W. R. 
580. 

Annotations: — ConBd. lie llichardBon, Ex jj. St. Thomas's 
Hospital Governors, [1911] 2 K. B. 705, C. A. Refd. 
Thacker V. Hardy (1878), 39 L. T. 595, C. A. : Re Blundell, 
Blundell V. Blundell (1888), 40 Ch. D. 370 ; Wolmers- 
hausen v. GuUiok, [18931 2 Ch. 514 ; WiUioms Torrey v. 
KnlHrht, The Lord of the Isles, [1894] P. 342 ; Ellis v. 
Pond. [1898] 1 Q. B. 42«, C. A.; St. Thomas’s Hospital 
Governors v. RiohardBon, [1910] 1 K. B. 271, 0. A. 
Mentd. Re Paine. Exp. Read (189C). 66 h. J. Q. B. 71 : 
Re Law Guarantee Trusts Aooidont Soo., Liverpool 
Mort(?ago Xnsoe. Co.'s Case, [1914] 2 Ch. 617, C. A. ; 
British Union & National Insoo. Co. v, Rawflon, [1916] 

2 Ch. 476. O. A. 

1943. Transactions ratified after insolvency.] 

—Deft, employed pltf., a broker on the Stock 
Exchange , to purchase ehares, which he did. Before 
the settling day pltf. became a defaulter on the 
Stock Exchange through inability to meet his 
engagements, in accordance with the rules, 
the accounts which Iw^ had open were closed as 
between himself & the jobbers at the th<in current 
prices os fixed by the official assignees of the Stock 
liiXchange. This account in respect of the shares 
bought for deft, when closed, os above mimtioued, 
showed a balance in favour of the jobbers against 
pltf. According to the practice of the Stock 
liixchange, such closing of the account did not affect 
tbe client, if he desired to have the contract com- 
pleted & was not in default to the defaulting 
l)r<)k<T ; iSc the jobbiT in that case was bound to 
<‘oinpIete on the settling day. Pltf., on the same 
(lay wlien he was declared a defaulter «& his 
accounts closed, subsequently informed deft, that 
ho could either have the contract completed as 
above mentioned, or lie might accept the official 
prices. Deft, said he would do the latter ; — Held : \ 
deft, having ratified the closing of the account , 
before the s(!ttling-day, wjis liable to indemnify pltf. j 
against the amount for which pltf. was liable to the 
jobbers on such clo.sing. 

In these circumstances, the case* seems to me to 
fall within the ordinary rule by which a principal 
is bound to indemnify his agent (Lord Esher, 
M.R.). — TIartas V. Ribbons (1889), 22 Q, B. D. 
254 ; 58 1.. J. Q. B. 187 ; 37 W. R. 278 ; 5 T. L. R. 
200, O. A. 

Annotations : — Re!d. Ellis t. Pond, [18981 1 Q, B. 426, C. A. ; 
Bookhuson & Gibbs v. Hamblct, [1900] 2 Q. B. 18. 


Sub-sect. 3. — ^Agent’s Rights upon the Agency 

BEING TERMINATED. 

A* How far Principal hound to continue in Business 
for the Period of his Contract with Agent. 

See, alsOi Sub-sect. 1, L., ante. 

(a) In General, 

1944. Principal not bound where no express stipu- 
lation.] — Where two parties mutually agree, for a 
fixed period, the one to employ the other as his sole 
agent in a certain business at a certain place, the 
other that he will act in that business for no other 
principal at that place, there is no implied condi- 
tion that the business itself shall be continued to be 

i carried on during the i)eriod named. 

A. & B. agreed “ in consideration of the services 

payments tx> bo mutually rendered” that for 
7 years, or as long as A. should continue to carry on 
business at the town of L., A. should be sole agent 
at L. for sale of B.’s coals Sc B. would not employ 
any other agent at L. for that purpose. There 
1 were stipulations in the agreement that B. should 
have entire control over the prices for which, Sc 
: credits at which, the coals were to be sold ; & if 
j A. could not sell a certain amount per year, or B. 
I could not supi)ly a certain amount per year, either 
I [larty might, on notice, put an end to the a^ee- 
j ment. At the end of 4 years B. sold tVie colliery 
! itself. In an action by A. for damages for breach 
I of the agreement thereby occasioned : — Held : the 
! action was not maintainable ; for the agreement 
did not bind the colliery owner to keep his colliery, 
or to do more than employ the agent in the sale of 
such coals as he sent to L. — Rhodes v. Forwood 
(1870), 1 App. Cas. 250 ; 47 L. .1. Q. B. 390 ; 34 
L. T. 890 ; 24 W. R. 1078, H. L. 

Annotations: — Distd. Tumor r. Goldsmith, [1891] 1 Q. B. 

.544. C. A. ; Tumor v. Sawdon (1901), 70 L. J. K. B. 897. 

Folld. Northoy v. Trevillion (1902), 18 T. L. R. 648. 

Distd. Ogdens t). Nelson, Ogdons v. Telford, [19031 2 K.B. 

287 ; Dovonald v. Rosser, [1906] 2 K. B. 728, O. A. 

Consd. Measures e. Moasuros, [lOlOj 2 Oh. 248. Folld. 

Lazarus e.Calm Line of Steamships (1912), 106 L. T. 378. 

Refd- Rc South African Trust & Finance Co., Ex p. 

Hlrsoh (1896), 74 L. T. 769, C. A. ; White v, Turnbull 

Martin (1898), 78L. T. 727,0. A. ; Re Royal Aquarium 
' &Summer& Winter Garden Soc. (1903), 20 T. L. R. 35 ; 

.Toynson v. Hunt (1905), 21 T. L. R. 692, C. A. : Re 

Newman, Raphael’s C^^aim (1916), 85 L. J. Ch. 625, C. A.^ 

1945. .] — In determining whether under a 

contract by which a [lerson is ap[»omted to act as 
agent for a principal for a fixed period a term is to 
be implied that the principal will do nothing 
voluntarily to jiut an end to his business during 

1 that period, the first thing to be considered is the 
I language used by the parties. A term which lias 
i not been expressed by the iiarties will not be 
i implied because the ct. thinks it is a reasonable 
terra, but only if the ct. thinks it is necessarily 
implied in the nature of the contract the parties 
have made. Where there is a principal stibject- 
matter in the power of one of the parties, & an 


PART VIII. SECT. 3, SUB-SECT. 3.— , 
A. (a). 

1944 I. Principal not hound where no 
express stipulation.] — Defts, agreed to 
pay pltf. a commission of 8 per cent, 
on au sales of their manufactured goods, 
whether made by him personally or 
by defts. or persons on their behalf, 
with a proviso as to termination in 
these terms: **In one year from this 
date, it shall be at the option either of 
yourself or ourselves to determine this 
agreement on irtving one month’s 
notice In writing ” : — Held : defts. did 
not undertake to manufacture goods or 
to continue the oonoem, 6c, were not 
liable to pltf. by reason of selling their 
plant 6c discontinuing business during 
the currency of the year. Rhodes v. 


Forwood {W0)A App. Cas. 256; Turner 1 
V. Goldsmiih. [18911 1 Q. B. 644, C. A. ; 
Tiamlun v. Wood. [1891] 2 Q. B. 488; I 
Re Englieh <£* Scottish Marine Insce, Co., ! 
Ex ». Madure (1870). 6 CJh. App. 737, 
cited. — Morris v. Dinniok (1894), 25 
O. R. 291.— CAN. 

1944 li. .] — A party was engaged 

os agent for a shipping oo., ft paid by a 
commission on the profits of the oo. : — 
Held : the agent was not engaged from 
I year to year like a servant, but the oo. 
was entitled to discontinue its trade 
whenever it saw fit, ft without any 
previous noUoe to him, or any ooxn- 
pensaUen for the loss of his situation. — 
London, Lsith, Edxnbuboh, ft Qias- 
, Qow SmmNo Oo, v, FnxtouaoN (1860), 

I 13 D. 61.— «COT. 


1944 iii. .] — Defts. employed pltf. 

as manager of the sales department of 
their business for three years on a salary 
of $20 a week ft 5 per cent. oommisslOD 
on net cash reoeipts. Somewhat lees 
than two years after the agreement was 
made, defts. dismissed pltf., as they had 
sold their business : — Held : pltf. was 
entitled to recover as damages salary at 
$20 a week for the unexplred term ft 
5 per cent, commission on such sales as 
he might have reasonably been expected 
to make during that period. Rhodes v. 
Forwood (1876), 1 App. Gas. 366 ; 
Turner v. CMdsmUh, [1891] 1 0* B. 
644 ; Ogdens v. Nelson, [1903] 3 K. B. 
387, cited. — L aishlet r. <jk>OLD Bicttcle 
Oo. (1903), 6 O. L. R. 319 ; 23 C. L. T. 
304 ; 3 O. W. R. 780 (leave to appeal 
refused, 36 S. 0. R. 184).— UAN. 
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Part VIII. — Relations between Prinoipal and Agent. 


accessory or subordinate benefit arising by con- 
tract out of its existence to the other party, the ct. 
will not, in absence of express words, imply a term 
that the subject-matter shall be kept in existence 
merely in order to provide the subordinate or 
accessory benefit to the other party ; but where 
t here is an express term requiring the continuance 
of the principal subject-matter or giving the agent i 
a right to a continuing benefit, the ct. will not ! 
imply a condition that the agent’s right in this j 
respect shall cease on certain events not expressly ' 
provided for. — Lazarus v . Cairn Line op Steam- i 
SHIPS, Ltd. (1912), 106 L. T. 378 ; 28 T. L. U. , 
244 ; 17 Com. Cas. 107 ; 56 Sol. Jo. 345. 

1946. Principal bound to enable agent to earn | 

commission.] — Deft., a shirt manufacturer, by con- j 
tract in writing, agreed to employ pltf., & pltf. 
agreed to serve deft., as agent, canvasser, & tra- * 
veller on the terms — (1 ) that the agency should be i 
determinable by either party at the end of 5 years j 
by notice ; (2)*that pltf. should do his utmost to > 
obtain orders for & sell the various goods manu- • 
factured or sold by deft, as should from time to ; 
time be forwarded or submitted by sample or 
pattern to ’ ’ pltf . And it was further provided that 
l)ltf. should be remunerated by such commission ; 
as was specified in the contract. Afler about ■ 
2 years deft.’s factory was burnt down, & he did 
not resume business, & thenceforth did not employ 
pltf., who brought an action for damages for breach 
of contract : — Ileld : (1) the action was maintain- | 
able ; (2) pltf. was entitled to substantial damages, i 
for deft., having agreed to employ him for 5 years, ' 
did not fulfil that agreement unless he sent him a i 
reasonable amount of samples to enable him to earn i 
his commission ; (3) deft, was not excused from | 
fulfilling his agreement by the destruction of his • 
factory by fire. — Turner Coldsmith, [1891] 1 

Q. B. 544 ; 60 L. J. Q. B. 247 : 64 L. T. 301 ; 39 ! 
W. R. 647 ; 7 T. L. R. 233, C. A. i 

nii.Tumorr. Sawdon & Co., [1901] 2 K. B. , 
653, C. A. ; Northoy v. TrevllUon (1902), 7 Com. Cas. 201 : 
Apld. Devonald v. ROHSor, [1906] 2 K. B. 728, C. A. i 
Diltd. MeaBuros v. Measuren, [1910] 2 Ch. 248 ; liaBams i 
V. Cairn Line of Steamships (1912), 106 L. T. 378. Refd. i 
Rt Nowman, HaphaerB Claim. 11916] 2 Ch. .309, C. A. I 
Mentd. Ogdons v. Nolson, Ogdens r. Tfiford, (1903) 2 j 
K. B. 287 ; Frith v. Frith, [1906] A. C. 254, V. C. ! 

1947 . ,] — Where there is a contract to employ j 

another as an agent merely, but with no service or | 
subordination, there is no i mplied undertaking that 1 
the agent is to be supplied with the means of i 
earning his commission. Bnt if the contract is one | 
of service, then the commission is merely intended ' 
to be in the place of salary, & the contract cannot i 
be determined without compensation to the servant. ! 
— Northey r. Treviluon (1902), 18 T. L. R. 648 ; 

7 Com. Cas. 201. ! 

For full anus., see Cdntrac r. 

(6) Wliere Principal Parinersliij) is dissolved, ! 

1948. By death of partner.] — A. &B., who carried 
on business in partnership, appointed pltf. their ' 
sole agent in London for a specified period, pltf. to 
be remunerated bv commission on all goods sold by ' 
pltf. or supplied by A. & B. to persons originally ; 
introduced by pltf. Before the expiration of the : 
specified period A. died, & B. refused to execute 
orders procured by pltf. ; — Held : (1) the parties 
contracted with reference to the existing partner- 
ship business ; (2 ) the contract was to employ pltf. 


for a specified period, subject to the condition that 
all the parties lived so long. Qu, : whether the 
cstse fell within the principle of those cases in which, 
the personal skill of the party being involved, the 
, contract was put an end to by death. — T asker v. 
Shepherd (1861), 6 H. & N. 675 ; 30 L. J. Ex. 

I 207 ; 4 L. T. 19 ; 9 W. R. 476 ; 158 E. R. 237. 

AntioieUions: — DiBtd. PhillJrs v. Alhambra Palaco Co., 

[1901] 1 K. B. 59. Bald. Braco v. C^Jdor, [1895] 2 Q. B. 

253, O. A. ; Friend r. Young, [1897] 2 Ch. 421. 

1949. By petition for dissolution.]— By an agree- 
ment dated June 10, 1867, applt. & others entered 
into partnership for establishing a factory for the 
manufacture of cotton twist, & thereby entrusted 
the whole management of the factory to applt. 
during his life. The fourth clause thereof ran as 
follows: “All we shareholders having agreed to 
make this settlement, that in return for the 
trouble you have been at in getting up this factory 
we have appointed vou for life the agent or broker 
of this factory, as to that it is to be understood 
as follows : Whatever cotton may have to be 
purchased for this factory do you* purchase ; A 
whatever yarn may be made in this factory, all that 
do yon sell : &, for whatever you may sell on 
account of the factory do you duly receive from 
this CO. the com,mission at the rate* of 6 per cent, 
during your lifetime.” A decree for dissolution 
tSc winding ui> of the co-part nershij) having been 
obtained by some of the co-partners on t he ground 
that it could not- be carried on profitably, ai>plt. 
contended that he was entitled to (;om])ensation 
in respect of his engagement :-^Held : there being 
no agreement by the eo-partners to renounce their 
right of dissolution, or to j)ay compensation if they 
exercised such right, even if the partnership were 
originally intended to c^xist during applt.^s life, 
applt. was not entitled to comT)ensation. — Cowar- 
.TEE Nanabhoy V. Lalubhoy Vullubiioy (1876), 

L. R. 3 Ind. App. 200, P. 0. 

Annotations: — Consd. Tumor v. Goldsmith, [1891] 1 Q. B. 

544,0. A.: lie Nowman, RaphoerH Claim, (19101 2 Ch. 309, 

C. A. Refd. MoasupoH v. Measures, [1910] 2 Ch. 248, C. A. 

1950. By retirement of partner.] — Defts., a part- 
nership consistingof four members, agreed to employ 
l)ltf . as manager of a branch of their business for a 
term of years. Before the exi)iration of the period 
two of the partnei s retired, the business being trans- 
ferred to « carried on by the others. The con- 
tinuing partners were willing to employ i)ltf. on the 
same terms as before for the remainder of the term, 
but pltf. refused to serve them. In an action for 
wrongful dismissal ; — Held : (1 ) the dissolution of 
the partnership operated as a wrongful dismissal of 
pltf. ; (2) he was only entitled to nominal damages. 

— Brack V. Calder, [1895] 2 Q. B. 253; 64 L. J. 

Q. B. 582 ; 72 L. T. 829 ; 59 J. P. 603 ; 11 T. L. R. 
450; 14 R. 473. 

Annotations AplA. Ogdens r. Noleoii, Ogdens v, Telford. 

[1903] 2 K. B. 287. Distd. Midland Counties District 

Bank v. Attwood, [1905] 1 Ch. 357. Reid. Jaeger’s 

Sanitary Woollen Rystem Co. r. Walker (1897), 77 L. T. 

180, C. A. 

(c) Where principal Company is wound up, 

1961. By voluntary winding up.] — If a party 
enters into an arrangement which can only take 
effect by the continuance of a certain existing state 
of circumstances, there is an implied engagement 
on his part that he shall do nothing of liis own 


PART Vin. SECT. 8, SUB-SECT. 8. — , of five years, subjoot to oo-partner- | firm the ensuing year: — Held: os 
A. (b). , slUp or business changes. By the con- | co-partnership & business changes took 

tract he was to have a certain commis- i place in Dec., 1870, in deft, s Arm, 
X. Changes in constitution of firm .] — I sion. In Dec., 1870, defts. terminated ' tide by the terms of the oontraot en- 
By written contract pltf., in Jan., 1868, I the engagement, alleging that they did : titled them to terminate it as they 
contracted with deft«. to seU their so In consequence of the interruption I did. — Fuller v. Ames (1880), CIJaeB. 
goods in the Maritime Provlnoeg, the to their business by a recent fire & some ; Big. (2nd od.) 140 ; Coni. Dig. 308. — 
engagement to continue for a period changes they expected to make In their * CAN. 
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Sect. 8. — Agent’s rights against principal: Sub- 
s ect. 3 , As jc) d: B . ] 

motion to put an end to that state of circumstances 
under which alone the arrangement can be 
operative. 

An insurance co. covenanted with O. D. for 
valuable consideration to appoint him their agent 
in 8., together with A. B., & that if A. B. should be 
disf>laced from the agency they would pay C. D. a 
certain sum ; thc^ co. having transferred their 
business to another co., Ac wound up their affairs, Ac 
dissolved themselves : — Held : this was a displace- 
ment of A. B. within the covenant. — Stirijng v, 
Maitland (1804), 5 B. Ac 8. 840 ; 6 Now Rep. 46 ; 

L. J. Q. B. 1 ; 11 L. T. 337 ; 20 J. P. 116 ; 11 
Jur. N. 8. 218 ; 13 W. R. 76 ; 122 E. R. 1043. 

AnnotatioibH : — Consd. lie Hallway & Jfileotric Appliances Co. 
(1K8K), Ch. l>. 597 ; Hajnlyn v. Wood, [1891] 2 Q. H. 
4KH. C. A. ; Offdens v. Nolson, Ogdenti v. Telford, [1993] 
2 K B. 287 ; City of Diihlin Steam Pookot Co. v. II. (1908), 
24 T. L. R. 057. Reid. IlhodOH v. Forwood (1870), 1 
App. Gas. 256. Montd* Braoo v. Caldor (1895), 61 L. J. 
(). B. 582,0. A. 

See, further, Master Ac Servant. 

1952. Measure of damages.] — Directors of a 

cf). contracted witli B. for the purchase of his 
estate, Ac they j)ublished a prospectus stating the 
purpose for which the co. was formed. Tht^y en- 
gaged pltf. as stockbroker, on the- terms of £100 
(lown Ac £400 on the allotment of all the shares. 
Uelore the whole of the sliares were allotted B. 
r(dused to comphittj liis contract for the sale of the 
lands, Ac defls., the directors, deemed it prudent 
not to enforce tli(;ir eUiim by litigation. They 
wound up the co., Ac pltf., who stated that he first 
heard of the repudiation l)y B. when notice of the 
intention to wind up was issued, claim<‘c1 t o be f)aid 
the £400: - pltf. was entitled t,o receiver 

the £400, l<?ss a sum which r<*pi‘(‘sented the risk of 
the rt^maining shares nev(‘r being allotted, sup- 
posing the CO. had not been dissolved. — 1n(’IIBALD 
V . Westehn NEfiAjBEjniY Coffee, Tea, A- Pin- 
nioNA Plantation (\>., Ltd. (I804),17C. B. N. 8. 
733 ; 6 New Rep. 52; 34 U J. O. R. 15 ; 11 L. T. 
.345; lOJur.N.S. 1130; 13 VV. R. 05; 144 E. R. 
203. 

Annotations Reid, OgdciiK r. NcIhuii, Ogdens r. Ttjlford, 
11903] 2 K. B. 287 ; Burohell v, OowHo & BlookhoiiHO 
(.’olliericH, [1910] A. C. 614, P. C. ; Dure r. Boguor U.D.C. 

, 76 J. P. 425, C. A. 

1953 , Agent paid by salary decommis- 

sion. 1 — An insurance co. (‘iitered into an agreement 
with M. that should act as tlieir agent for 5 year's 
at a salary of £500 a year, Ac also a commission of 
10 per cent, per annum on the not profits of each 
year to be made from the business. Less than 

2 years after the agreement was entered into the co. 
resolved to wind up volunt-arily : — Held : M. was 
entitled to the estimated value of his salary for the 

3 years but not to any damages for loss of commis- 
sion by reason of the co. having put it out of their 
power to make any profits. — lie English Ac Scot- 
tish Marine Inurance Co., E,r p. Maclube 
(1870), 6 Oh. App. 737 ; 39 L. J. Ch. 685 ; 23 L. T. 
685 ; 18 W. R. 1123, 0. A. 

Annotatiems : — Distd. He I’atent Floor Cloth Go,, Dean & 
OllborfH Claim (1872), 41 L. J . Ch. 476. Apld. He Royal 


Aquarium & Summer & Winter Garden Soo. (1903), 
20 T. L. R. 35. Oonid. Cyolemakerd Co-op. Supply Ck>. e. 
Sims, [1903] 1 K, B. 477. Apld. Newman, ^phaePs 
Claim. [1916] 2 Ch. 309, C. A. Befd. Lazarus v. Calm 
Lino of Steamships (1912), 106 L. T. 378. Mentd. Brown 
i>. Brown (1877), 36 L. T. 272, C. A. ; Brace ». Oalder 
(1895), 64 L. J. Q. B. 582, C. A. 

1954. Agent taking shares.] — By an 

agreement between a limited trading co. Ac their 
agent in a British colony, it was provided that the 
salary of the agent was to be £7 50 a year for a period 
of 5 years from the day of his arrival ; Ac in addition 
he was to be allowed certain commission on remit- 
tances in money or produce which should be iriade 
by him to England. The agent was to pay up at 
once £2 per share on 50 shares of £100 each, which 
he had been required to take in the co. & they 
agreed from time to time to place £8 per share as 
well as all other sums that might become due from 
the agent to his debt on account* of the calls to be 
made on the shares. The agent arrived at the 
colony in Dec., 1865, & commenced business. In 
Mar., 1867, a voluntary winding up of the co. was 
ordered to be continued under supervision Ac in 
.Tan., 1868, the agent’s services were put an end to, 
under a [lower of attorney from the co. Ac the liqui- 
dators, u])Oii certain terms of compromise then 
agreed to : — Held : (1 ) independently of the agree- 
ment, the liquidators having in the- course of 
their continued employment of the agent become 
indebted to him, Ac having entered into the com- 
[U'omise, were not entitled to enforce against him 
the payment of a call made in the winding uj) with- 
out bringing the debt into account ; (2) the agent 
was entiilecl to full salary to tlui end of the ,5 
years. — Re London A: Colonial t’o., p. (^lark 
(1869), L. R. 7 Eq. 550; 38 L. .1. (li. 563; 20 
L. T. 771. 

AnnotalUm: — Apld. Hr Loiidou A: Hcjotliwli Bunk, j), 
Lo>?an (1870), L. H. 9 Eq. 149. 

1955. — 1 — ,] — 8. agreed with the pro- 

moters to take certain shares in a proposed co. on 
condition he should be appointed manager at a 
salary, Ac in case of his dismissal from the oltieo he 
should be repaid the amount paid on his shares. 
Tlie agreement was confirmed by the articles of 
assocn. The co. was subsequently wound up 
voluntarily, Ac 8. was appointed liquidator at a 
salary ; — Held, : (1) the winding-up was ipso facto 
a dismissal of 8. from the ollice of manager ; (2) lie 
was entitled to prove in the winding-up for the 
amount jiaid up by him on th(^ shares takim under 
the agreement, less any sums received by him as 
liquidator since the winding-up. — Re Impioktal 
WINE Oo., Shirrepf’8 Case (1872), L. R. 14 Eq. 
417 ; 42 L. J. Ch. 6 ; 27 L. T. 367 ; 20 W. R. 966. 

Annotations: — Dbld. ^Rdlaiid ComitiCH District Bank v. 
AUwood, [19051 1 Ch. 357. Reid. Reid i\ Explosives Co. 
(ISHC), 66 L. J. Q.B. 68. 

1956 . Agent payable by commission 

only.] — An agent who has been engaged by a co. foi* 
a fixed term, Ac who is to receive a commission on 
all orders obtained through liim, as remuneration 
for his services, is entitled, upon the determination 
of the agreement by the winding-up of the co., to 
claim compensation in respect of the commission 
which he might otherwise have earned during the 


PART VIll. SECT. 3. SUB-SECT. 8.- 
A.(o). 

1952 1. liy volutUaru winding up — 
Measure of damages.] — Pltf. was cn* 
irngcd by T, Co. iw Ita Balew a(?cnt on 
commiHBion, & claimed damaffes for 
breach of contract. The co. went into 
liquidation & pltf. pun'hoacd it8 OBseta. 
Pltf, *8 claim wan for $9,000, i.e., 

110,000, at the rate of $5,000 a year, 
for two yoorti of the period wTUch had 
BtlU to run under the agreement when 
the 00 . went into liquidation, less 
$1,000 in reepect of sums for which ho 


allow'd credit to defts. 11 appeared 
that by the purcliaso of dofts.* assets 
he made $11,000, or more than ids 
commission ; — UeJd : he was entitled 
to nominal damages only. Jamal v. 
MooUa Dawoodn Sons, [1916] A. C. 
176; British Westinghouse Electric d; 
Manufacturing Co. v. Underground Elec- 
tric Hys. Co. of London, [1912] A. C, 
673 ; SkmifoHh \. Lyall (1830), 7 
Bing. 169; Beckham v. Drake (1849), 
2 H. L. Cas. 579; Erie County Natural 
Qas dr Fuel Co. v. CarroU, [19111 A. C. 
105 ; Wertheim v, Chicoutimi Pulp Co., 


11911] A. C. 301 ; BwUfa d Merthyr 
Dare Steam Collieries v. Pontypridd 
Watencorks Co., [1903] A. C. 420 ; Brace 
V. Calder, [1895] 2 Q. B. 253 ; Soudan 
r. Mills (1861), 30 L. J. Q. B. 175; 
Emtnens v. Eld^on (1853), 4 H. L. 
Cas. 624 ; WiUianvs v. Agius, [19141 
A. C. 610 ; The Mediana, [1900] A. C. 
113, cited. — C ^-ockburn r. Trusts & 
Guarantee Co. (1917), 38 O. L. R. 
397 : 33 D. L. R. 159. Appeal to 
Supreme Court of Canada dismissed, 
June 20, 1917 (not reported). — CAN. 
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Pabt VIII. — ^Eelations between Pbincipal and Agent. 


unexpired portion of the term. — Re Patent Floor 
Cloth Co., Ltd., De an & Gilbert’s Claim; (1872), 
41 L. J. Ch. 476 ; 26 L. T. 467. 

For full anns., see Companiks. 

1957. By compulsory wlnding-up.] — B. was ap- 
pointed managing director of the N. Co. at a salary 
& 6 per cent, commission as for one year from July 1 , 
1916. On Nov. 6, 1915, a compulsory winding-up 
order was made. R. claimed for loss of commis- 
sion up to June 30, 1916 : — Held : the claim was 
not maintainable as the co., owing to no fault of 
its own, came to an end, & there was no business 
upon which commission could bo earned after the 
date of the winding-up. — Re Newman, Ltd., 
Raphael’s Claim, [1916] 2 Ch. 309 ; 85 L. J. Ch. 
625; 115 L. T. 134; 60 Sol. Jo. 585; H. B. R. 
129, C. A. 

1958. .] -Tharsis Sulphur & Copper Co., 

Ltd. V. Soci^:t6 Industrielle et Commerciale 
DES Metaux (1889), 58 L. J. Q. B. 435; 60 L. T. 
924; 38 W. R. 78 ; 5 T. L. R. 618, D. C. 

Annotations : — Expld. BriiiBh Wagon Co. v. Gray (1895), O.'i 

L. J. Q. B. 7.5, O. A. Folld. Montgomery, .Touch r. Liebcu- 

thal, [181)8] 1 Q. B. 487, C. A. 

See, further. Master & Servant. J 

B, Where Agent diamiaeed, 

1959. Justification of dismissal— Disobedience or 

misconduct.] — Where an agent is employed for a 
fixed period, his dismissal before the expiration of 
the period may be justified on the ground of dis- 
obedience or misconduct known to the principal at 
the time, although not mentioned as the precise 
ground of dismissal . Semble : it is otherwise ! 
where misconduct was not known t o the principal | 
at the time of dismissal, since it could not then be ' 
the ground of dismissal. — Cussons v, Skinner j 
(1843), 11 M. & W. 101 ; 12 Jj. J. Ex. 347; 152 ! 
E. R. 7.58. : 

AnnotAiiion : — Refd. Pearce v. Foster (188,5), .05 L. J. Q. B. I 

121. i 

1960. Omission in accounts.] — If an em- ! 

]>loyer dischargers his servant, &at the time of the 
discharge a good <jause ol* discharger in fact exists, 
the employer is justified in discharging the servant 
although at the time of the discharger thir em- 
])loyer did not know of that cause. Where a 
traveller, having nreeiverd part of a bill due to his 
employer in cash & set off the balance against a 
debt due from himself to debtor, renders to his 
employer an account of the cash, but omits to 
mention the set-off ; — Seirdde : this is not a good 
ground of discharge, unless done fraudulently & 
wilfully. — Wn.LETs v. Green (1850), 3 Oar. & Kir. 
59. 

1961. Question for jury.] — A ma.Hter who 

has dismissed a servant may justify the dismissal 
by showing that at the time of tlie dismissal he 
knew the servant t/O have committed an act which 
justified it ; & a jury ought not to bo asked 
whether the master w^as induced tx) dismiss him 


for that act or for some other cause. — R idgway 
t?. Hungbrpord Market Co. (1835), 3 Ad & EL 
171 ; 1 Har. & W. 244; 4 Nev. M. K. B. 797 ; 
4 L. J.K B. 157; 111 E. R. 378. 

Annotations: — Consd. Cussonstr. Skinner (1843), 11 M.&W. 

101 ; Morcer v. Whall (1846), 5 Q. B. 447 ; Pearce v. Foster 

(1885), 55 L. J. Q. B. 121. Refd. Lomax v. Ardlng (1855), 

lOExch. 734. Mentd. Glraud tJ. Richmond (1840), 20. B. 

835; Davis v, Marshall (1861), 4 L. T. 216; Taylor v. 

Carr & Porter (1861), 30 L. J. M. C. 201. 

1962. Disobedience & misappropriation.] — 

A. was engaged by B. to conduct the business of a 
shipping agent for 2 years. It was the duty of A. 
in the course of his employment to pay fi’tnght, 
dock dues, etx;., to meet which B. remitted the 
necessary funds. A. wrote to B. for a remiit^ance 
of £140, including an account of the purposes for 
which the money was required, one of thorn being 
payment of £30 salary duo to himself ; 10 days 
afterwards B. sent A. £100, directing him to apply 
the nioney for business purposes. A, Imving ap- 
propriated £30 of the money in satisfaction of his 
salarj% B. discharged hhu. In an action for 
wrongful dismissal, B. justified it on tin* ground 
of A.’.s having wrongfully it irnpropei'ly misappro- 
priated the money, & wrongfully & improperly 
disobeyed B.’s orders to apply the money to 
business purposes. The jury having found for 
pltf. ; — Held : (1 ) the judge at the trial rightly left 
it to the jury to say whethtu* pltf. had b<‘(m guilty of 
any wrongful or improper misappro])riati(m of the 
mon(^y entrusted to him, or of any wrongful or im- 
proper disobediencui of orders ; (2) tlu^ jiidgt*. was 
not bound to toll the jury that it was not iie.eessary 
to justify the dismissal that ]>ltf. should havii been 
guilty of any moral delinqucmcy. — S mith v. Thomp- 
son (1849), 8 C. B. 44; IS i.. .T. C. 1». 314; 137 
E. R. 424. 

Annolalions : — Apld. Horton v. MoMiirlry (1800), 5 II. & N. 

667. FoUd. Bank of New Zealand r. Hira|)Hon, [1900] A. C. 

182. P. C. Mentd. Stnclcy v. Baily (1862), 1 11. & C. 405 ; 

AddLsr. Gram(n>l»<)neGo., [19091 A. C. 488. 

1963. Breach of agency agreement.]- By a 

written agreement under which A. was appointed 
surv<^yor or ag(Mit of B. for 2 J years, it was provided 
that A. should not rec(^ive any money on B.’s be- 
half, & if he did so the agn^ement should ijrimo- 
diat(?ly dett*rniine. To an addon against B. for 
dismissing A. before expiration of the term : — 
Held : the receipt by A. f)f deposit mont;y from 
p(»rsons to whom h(^ had agreed to let houses on 
account of B., was a breaeli of I.Ik" agr(*em(mt tSc a 
cause of dismissal. — B ray Chandler (1856), 18 
0. B. 718 ; 27 L. T. O. S. 69, 185; 4 W. R. 597 ; 
139 E. R. 1553. 

1964. Bankruptcy.] — Tliehkpcy.of an agent 

is not per ac a defencti t(> an action for wrongful 
dismissal, even though the agent is to receive 
moneys on account of liis principal. The fitness of 
the agent to perform his duties is a question for a 
jury. — M cCall v. Australian Meat Co., Ltd. 
(1870), 19 W. R. 188. 


PART Vlll. SECT. 8, SUB-SECT. S.—B. 

1869 i. Justification of dismissal — 
Misrepresenialions.] — Defts. appointed 
plti. their salOH agent with exclusive 
right to iiandle their coal for five years 
at 60 oenta per ton commission on 
all coal sold. Pltf. claimed damages 
for breach of the agreement, & defts. 
counterclaimed for rescission & damages 
on account of pltf.’s misconduct & for 
an account, the misconduct rtdied on 
by defts. Inking a misrepresentation as 
to the cost of mining the coal made to 
two of the co-directors, at a time 
when pltf. was a director & general 
manager of defts. — Held : ho stood 
in a fiduciary relation to defts., & 
the representations having been the 
inducement to defts. to enter into 
the contract they were entitled to 


rescind it. Imperial Mercantile (JnuLii 
Assocn. V. Coleman (1873),L. R. 6 II. L. 
1 89 ; Oibson v. Jeyes (180 J ), G Vos. 206 ; 
Adam v. Newbiooina (1888), 13 App. Cus. 
308, cited. — Denman v. Glover Bar 
Coal A8H00N.(1912), 22 W. L. R. 128 ; 7 
n. L. R. 96 ; affd. 48 S. C. R. 318.— CAN. 

1959 ii. Failure to rnrodvuce tmsi- 

ness.] — A firm of manufacturers gave 
the agency for sale of their goods m a 
certain district to a commission agent 
on the following terms : “ We agree to 
pay you monthly at the rate of £200 per 
annum, & to allow you 6 per cent, on 
all sales of biscuits . . . above £300 
per month, this to be calculated on the 
whole year, at the end of the first year, 
& according to arrangement thereafter.** 
At the end of two months the firm 
wrote to the agent stating that as his 


were .so jiiueli than lie had led 
them to exiKJCt, "on the strengUi of 
which guaranteed you commission 
on salt^s £300 per month, ’* they 
“ could not continue tiie guarantee ” 
beyond one month. The agent stated 
in reply that his engagement was for 
one year, & tliai he had not said or 
implied ttiat Iw could witIUn a month or 
two ofToct sales of £300 pc^r month. 
After the end of the third month the 
firm gave the agent notice tliat Ills 
HCJrvices would not 1x5 rctpilred beyond 
thf5 cummt montli. In an action by the 
agt5rit for dariiag45H for illegal dismissal : 
— Held: the ognseinoiit w<is an agree- 
ment for one year at least, & pursuer 
ontiiled to damages for breach of 
contract. — Dowling v. Henderson & 
Son (1890), 17 R. 921 ; 27 Sc. L. R. 
738.— SCOT. 
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Sect 3 . — Agents rights against principal: Suh- 
sect 8, S.] 

1905. Matters arising before agency began.] 

— ^Trustees may dismiss an agent for misconduct 
committed by tihn anterior to their own appoint- I 
ment (Brabtwkll, B.)*— Belaney v, Kelly, No. ! 
1970, post 

1966. Agency not profltabie.] — ^By an agree- 

ment between A. B. ^ Oo. it was provided 
{inter alia) that A., who was appointed B. & Oo.*s 
agent, might combine with B. & Co.*s agency an 
agency for C. until such period within 2 years as A. 
should, subject to B. & Co.,’8 approval, accept a 
third agency, B. & Co. to pay A. till then a specified 
salary, A. in return to devote his time & atten- 
tion to B. & Co. *8 business ; any alteration in the 
l^erais to the agreem(3nt were to be made in a speci- 
fied manner by mutual consent. The agency not 
X>roving profitable, B. & Co. determined pltf.’s 
employment before the expiration of 2 years, 
paying A. salary to the date when the employment 
was determined. In an action by A. for damages 
for broach of the agreement : — Held : (1) if not an . 
<3Xpro8s it was an implied term of the agreement 
that B. & Co. should employ A. for 2 years ; (2) A. 
was entitled to recover. — Nielans v. Cuthbertson 
(1891), 7 T. L. B. 610. 

1967. Failure to produce business.] — Defts. 

were appointed by pltfs. for a term of years solo 
agents in Spain for sale of bicycles, depots to be 
<3stablished in the ijrincipal towns. Defts. failed to 
<\stablish sufficient depdts or stock them in an ade- 
<iuate manner : — Held : pltfs. were justified in ter- 
minating the appointment before expiration of the 
l.<^rm. — IIUMBEii A Co, v. Fox A Co. (1894), 11 
T. L. R. 12. 

1968. Consequences of dismissal— Loss of profits.] 

— -A count in a declaration in set forth an 

agreement between an atUuney A solr. A a co. that 

fro?n Jan. tlien next, pltf. as tlie attorney A solr. 
of the CO, sliould receive' a salary of U 100 j)er annum, 
in lieu of rendering an annual bill of costs for 
general business transact (‘d by him for the co. as 
such attornc'v A solr., A should for such salary 
advise A act for tfie co. on all occasions, in all 
matters connected with the co.” (the prosecuting A 
ilofonding of suits, preparing bonds, A some other 
matters for which he was t>o be allowed the regular 
charges, being excepted), ” A that he should attend 
t he secretary A board of directors when required.” 
The count then alleged, ” That in consideration 
that- f)ltf. had, at the request of the co. promised to 
perform his part of the agreement, the co. promised 
pltf. U> perform their part A to retain A employ him 
as such attorney A solr. of tht* said co. on the terms 
aforesaid.” The count then alleg(*d for breach 
that” tiiough for a small space of time the co. did 
retain A employ pltf. as such attorney A solr. on 
t he terms aforesaid, A did pay him a small part of 
t he salary, A though he was always ready A willing 
t o advise A act for the co. A to accept the salary on 
t he terms aforesaid A in all other resi)ect8 to fulfil 
the agreement on his part, yet t he co. disregarding, 
etc., did not, nor would continue to, retain or em- 
ploy ]>ltf. ns such attorney or solr. on the terms 
aforesaid, but, on the contrary, in May wrongfully 
dismissed A discharged pltf. from such emidoyment 
A retainer, A then from thence hitherto have 
wholly refused to retain or employ him as such 
attorney A solr. of the said co. A to pay him the 
salary as aforesaid, by reason of which last-men- 
tioned premises pltf. has wholly lost A been de- 
prived of the salary, A also of divers great gains A 
profits which ho might A otherwise would have 
derived from such employment in A about the ! 
prosecuting A defending of suits A preparing bonds 
et^.” After a verdict for pltf. with £200 damages ; . 
— Held: (1) the count did sufficiently allege a 


consideration for the promise to retain A employ 
pltf. as attorney A solr. ; (2) the consideration was 
not exhausted by the promise on the part of the co. 
to perform the agreement. — E mmens v. Eldebtok 
( 1853), 13 C. B.196; 4 H. L. Gas. 624 ; 22 L. T. 
O. S. 1 ; 18 Jur. 21 ; 10 E. R. 600, H. L. 

Annotations : — Folld. lIochBtcr v. Do La Tour (1853), 2 
E. & B. 678. Ezpld. Cuckson v. Stones (1858), 5 Jur. N. S. 
337 ; CJhurohward «. R. (1865), L. R. 1 Q. B. 173 ; Lewin 
V. Brown (1866), 14 W. R. 640. Oonsd. Frost v. Knight 
(1870), L. R. 5 Ezch. 322. Ezpld. Tamer v. Sawdon, 
11001] 2 K. B. 653, C. A. Contd. DoYonaldv. Rosser (1906), 
75 L. J. K. B. 688,0. A. Befd. Payne v.Now South Wales 
Coal & Intercolonial Steam Navigation Co. (1854), 10 Exoh. 
283 ; Whittier. Frankland (1862), 2B.&S. 49 ; Worthing- 
tont). Sudlow (1862), 8 Jur.N.S. 668; MTntyrev. Belcher 
(1863), 14 C. B. N. S. 654. Hentd. Reid v. Hoskins (1855), 
5E.&B. 729 ; Darlowr. Edwards (1862), 9 Jur. N. A 336 ; 
Danube & Black Sea Ry. & Kustendjie Harbour Co. e. 
XenoB, Xonos v. Danube & Black Sea Ry. & Kustendjie 
Harbour Co. (1863), 13 C. B. N. S. 825, Ex. Ch. 

1969. Dismissal involving loss of house.]— 

The managers of a religious society appointed an 
agent at a salary with “ 6 months* notice of separa- 
tion on either side,” liberty to occupy A carry on 
his trade in a house belonging to the society, A 
afterwards summarily dismissed him for alleged 
misconduct, A resumed possession of the house, of 
which they were afterwards forcibly dispossessed 
by the agent : — Held : an injunction must be 
granted to restrain the agent from disturbing their 
possession. — Spurgin v. White (1860), 2 G iff. 473 ; 
8 L. T. 609 ; 7 Jur. N. S. 16 ; 9 W. R. 266 ; 66 
E. R. 198. 

Annotation : —Folld. Collison r. Warren, [1901] 1 Ch. 812, 
C. A. 

1970. .] — A testator by will devised his 

property upon certain trusts to trustees whom he 
also appointed exors., A by a codicil willed as 
follows : ” I appoint K. my agent, at a salary of 
£150 a year, to live in my house called the H., for 
which such salary he must do my business A busi- 
ness of my exors. A trustees, A not be employed in 
the service of any other person or persons ; to live 
rent free as long as he continues to be my agent, 
that is, as long as he does my business honestly A to 
the satisfaction of my exors. A trustees, or any one 
of tliem.” K., having refused to deliver up certain 
leases to the trustees A otherwise to obey theii' 
directions, was dismissed from the agency by one 
of the trustees, such dismissal being afterwards 
approved by the other of them, but he declined 
to give up possession of the house called H., A 
upon ejectment by the trustees against him : — 
Held : (1) the utmost interest which K. had in the 
house was an estate so long as he did the business 
of the trustees honestly A to their satisfaction ; (2 ) 

; the direction in the codicil amoimted only to a re- 
1 coimuendation to the trustees to continue him as 
I agent; (3) they wore the judges whether or not ho 
j had done the business to their satisfaction, the bur- 
den being on defts. to show that they had dismissed 
j him capriciously, or maliciously, or without reason- 
1 able warrant.— B elaney r. Kelly (1871), 24 
I L. T. 788 ; 19 W. R. 1171. 

I 1971. Refusal of specific performance of agency 
i agreement.]— The ct. will not grant an injunc- 
1 tion to restrain a joint stock shipping co. from 
j advertising for a person to bo employed as 
! broker, an agreement so to emplov xfitf. having 
j been entered into with him. Specific performance 
of such an a^eement cannot be enforced in equity. 
— ^Brett V. East India A London Shipping Co., 
Ltd. (1864), 3 New Rep. 688 ; 2 Hem. A M. 404 ; 
10 L. T. 187 ; 12 W. R. 696. 

1972. .] — Specific performance cannot be 

enforced of an agreement, the essence of which is 
that it is one for personal services. — W hite v. 
Boby (1877), 37 L. T. 652; 26 W. R 133, 
C. A. 
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Part VIIL— Eblations between Principal and Acent, 


1973 . & of Injunction.]— By an agree- 

ment between the parties, pltf. was constituted 
agent of deft, for certain purposes. Pltf. sued for 
specific performance of this agreement, & moved 
for an injunction to restrain deft, from sending out 
circulars to customers representing that pltf. had 
ceased to be deft.'s agent : — Held : (1) cts. of eq. 
declined to enforce specific perfonnance of a con- 
tract of agency, whatever the consideration or 
tenns of the contract ; (2 ) pltf. had no case for an 
injunction.- Berteamv. Ball (1882), 27 Sol. Jo. SO. 

1974 . .j — agreement for the cm- ! 

ployment of a manager of a business contained j 
a clause providing that the employer would I 
not-, except in case of misconduct or breach of | 
agreement, require the manager to leave his | 
employ. The employer gave to the manager notice ! 
purporting to determine the agreement & the j 
service created thereby, & the manager brought an 
action for an injunction to restrain the employer j 
from acting on the notice : — Held : (1) ilie clause 
above mentioned, though negative in form, was 
affirmative in substance, being equivalent to a | 
stipulation by the employer that he wo\ild retain i 
tlie manager in his employ; (2) an injunction ' 
ought not to be granted. — Davis v. Foreman, ! 
[1894J 3 Ch. (554 ; 04 L. J. Ch. 187 ; 43 W. K. 108 ; 

8 R. 725. 

AuHotation : — Folld. Kirchnerr. Gruban, [1909] 1 (’h.413. 

1975. Collateral agreement by agent to in- 

vest.] — By the articles of assocn. of a limited co. 
I)ltf. was appointed agtmt of the co. in India, & it 
was provided that he was to take a number of the 
shares. The directors porsuad(*d him to resign, on 
condition that he sliould be freed from all liability 
on tlie shares, but they found afterwards they could 
not legally carry out tliis condition. They, how- 
ever, insisted on dismissing pltf., & brought an 
action against him for f-he amount duo on the shares. ! 
Upon a bill filed to restrain the dismissal of pltf., | 
or, in the alternative, the action : — Held : defts. j 
being willing to undertake not to set up the I 


[ voluntary resignation of pltf., the whole matter 
was one to be tried at law, as the ct. could not en- 
I force the agreement as to the agency. — ^M ajb v, 

I Himalaya (Himalayan) Tea Co. (1805), L. R. 
1 Eq. 411 ; 13 L. T. 586 ; 11 Jur. N. S. 1013 ; 14 
W. U. 105. 

1976 . .] — ^A., upon his appointment as 

agent to a limited assurance co., agreed to take 
shares upon the tenns that the payment for them 
should be deducted from his commission as agent, 

& no deposit was ever paid by him upon them, hut 
he was registered as the holder of tlie shares. The 
CO., verysoon after his appointment, dismissedhim, 
as he contended, wrongfully. On the winding up 
of the co. : — Held : (1 ) the co. ’s cancellation of A .’s 
appointment as agent, whether justifiable or not, 
could not operate as a cancellation of A.*s agree- 
ment to become a shareholder ; (2) subject to any 
question of account as to payment for the shares, 

A. was liable as a contributory. — He Life Assocn, 

OP England, Ltd., Thomson’s Case (1805), 4 
De (J. & vSm. 719 ; 34 L. J. Ch. 525 ; 12 L. T. 717 ; 
U,lur. N.S. 571; 13 \V. R. 9.5S ; 40 E. R. 1114, 
L.JJ. 

Amiotation lie Ooneral Providont Asbcc. Co., 

lirid«:or‘8 Cano (1809), L. R. 9 Eq. 74. 

1977. Agent’s remedies.] — On an agreement that 
X)ltf. should enter into the si‘rviee of defts. for the 
sale of wines on eommissioii, the agi*(‘(*ni(Mit t-o con- 
tinue in force for 5 years, deft s. guaraiit eeing ]dtf. 
iiOOO per annum as a minimum rev(‘nue from the 
business during t.h(‘ continuation of the agr<*emeut; 

— Held : (1) i)Jtf. might sue in any yi^ar during the 
continuance of the agrecMnent. for breaelu‘s in any 
former year; (2) if tb(‘rc» was an onlin' dismissal 
from the service before Uie e\])irat ion of t he agre<‘- 
rnent, pltf. ought to include in one act ion tbc‘ whole 
gravaimm that ho would probably sustain tlu‘r(‘- 
from.— (h,ossMAN c. liACOSTio (1851), 23 L. T. (). S. 

91 ; 2 W. R. 455. 

1973 . Measure of damages for wrongful dis- 

missal.] — Pltf. was employed liy dc'fts. as ag(‘nt to 


1973 i. Refusal of specific perform- 
(tmr of agencu agreemeni — <f’ of in- 
junction.] — An JiMTrccmriit , dated Auj?. 
126, 1874, was entered into between aco. 
& M. F. & (A)., (Uc exeiH., adminis- 
trators, & HssiKiiH for the time beinp: 
const Itut im? the partnership firm ol 
]\r. F. & Co., wherol)y it. was ukHX'ed 
tliat the firm shoultl l)(^ agents to tJie 
eo. for twenty-five years to buy & sell, 
etc., & partieularly to ex<Teise all the 
powers contained in art. 98 of the 
articles of assocn., ■i.c., full iK)wer & 
authority to api)oint & employ, in or 
for the purposes of the transaction & 
manaprement of tlie affairs & business 
of the CO., such solrs. as they should 
think proper. C. & D. were' duly 
appointed solrs. to the eo., & acted as 
such for a considerable time. M. F., 
one of the meinlicrH of the firm of 
M. F. & (A)., died iu the middle of 
Mar., 1876. On Aut,'. 8, IHHl, a resolu- 
tion was passed at a boarrl meeting to 
tlie eifect that as O. Sc 13., the co.’s 
soil's., were also the solrs. of the affcnts, 
it was desirable, for tlie interest of the 
CO., that a chancre should be made, & 
that H. C. & Jj. be appointed solrs. of 
the CO, M. F. Sc Co. sued the co., 
Sc prayed for au injunction against defts. 
to restrain tliern from committing any 
breach of the agreement of Aug. 26, 
1874, & in particular from carrying 
Into cffi'ct tlie resolution appointing 
n. 0. & L. as solrs. fur the co., Sc to 
restrain them from doing anything 
ineousiflteiit with the memorandum Sc 
articles of assocn. : — Held : inasmuch 
08 the ct.. would not, by a decree for 
specific performance or by injunction, 
compel the co. to retain pltfs. In th<' 
confidential position of agents, it would 
not restrain defts. or the co. from 
appointing a solr., whicli u'as only a 

J. — ^VOL. 1. 


violation of what was aneillary or 
' iucideiitul to the. principal part of the 
I eontrard, viz., the agreement that pltfs. 
I should be the agents of tlie <*o. for 
I twenty -five years. — Nuhkehwanji v. 

1 Gokuon (1881), I L. U. 6 Dom. 266. — 
IND. 

t 

' 1977 i. Agent's remedies— Homages.] 

\ — Deft., by agreement in the nature, of 
j a letter of attorney, const it uted pltf. & 

! Ills descendants Ids heredltar.v agents, 

1 with aut.liorliy to collect rent.s, Sc 
; promised to pay him an annual salary 
J out of the rcnt.s. On an impropi'r revo- 
: cation of this agency pltf. sued for 
1 KpiHulic iK‘rh»rmaiice & urre-ai's of salary : 

[ — Held : the a]»pointnient was valid 
without valuable consideration passing, 
but the remedy was for damages for 
breaeli of contract. Sc without a vaiualde 
coiisi derat ion tlie ugr<‘eiijeiit would lx* 
nudum pactum. Sc pltf. would not i»e 
(UJ titled to recover, except for work 
services actually rendercjd. — V ihiinu- 
I CHAKVA V. liAMCHANintA (1881), L L. R- 
5 lloiji. 253.— IND. 

1977 it .l—An agreement 

i between the parties, by which defts. 

I were to pay pltf. a fixed sum per month 
I for receiving, storing, handling. Sc 
slilpping such goods as iniglit bi* con- 
I signi.'d to him for Sc on account of 
j defts., is a contract of mandate ; & 

' sucli contract may Ihj revoked, without 
I notice, at any time by the mandator, 

' whetlier the mandatary is salaried or 
i uu.salaricd, subjcict to Ids rigid- to be 
1 Indemriiflod against all loss directly 
flowing from the mandator’s wrongful 
I act, wiiere he has acted wrongfully or 
! unjustly in revoking the mandate. — 

I Gaubkrt V, Atteaux, Q. R. 23 S. C. 

' 427.— <3AN. 


1977 iii. Jtreorerg of commission.] 

— RKU. TELKI'IIONH (V>. V. SICINNKU 

(1889), 17 R. L. 35(1, Q. ii.— CAN. 

1977 iv. — — * Utipulation for considera- 
tion for giving vp ageuci/.]-- Deft., pltf.’s 
agent', was disnds.si'd owing to au 
alleged shortage in liis ae.<!ountH by 
pUf.s., who instructed N.. uu m:e.ountai)t, 
to dellvtr to deft., a h i I or of dismissal, 
signed by llieir manager, S< to take Over 
the agency witli Ue* wiciest jMiwers 
possible, hiilijee.l ordy to the further 
onlers of pltf.’s manager. Deft., main- 
tained that. M. luid arrangt*<l tl»at pltfs. 
would pav 1dm $1,060 in (•onsideration 
of his giving up the agency, Sc in flcttle- 
meiit. of all elaiiiis arising out. of the 
(llsnussal. The evidence show'Cd tliat 
defl.. wa.s not guilty of any miseonduct 
which woiihl have, justified Ids dis- 
missal :—//rW ; the dismissal was not 
justified. i'C it was only reasonable that 
(ifft.. sliould stipulate for some- con- 
sidorat ion liefore giving up his agency.— 
Mf^(!AUTIlY r. iVle(!AUTIlY (1911), 18 

O. W. R. 423 ; 2 O. W N- 842.— CAN. 

1977 V, Settlement of twcounts 

not CAmdilionjrreceAe.nl to right to sue.]— - 
A. i)e.oaine agcuit for the sale of goods 
for 13. Sc Sous, under an agreement 
which contained elab<»rate provisions 
for setfjeiiient of accounts between the 
parties. 13. & Sons dismissed A., 

who Irought an ae.t.fon for wrongful 
dl«ndHHal without having previously 
settled or olfered t-o settle the ^’count 
bitweeji them ‘.—Held: the Kcttling or 
offering to settle tiie account lictwecn 
A. & 13. & Hons was a condition pre- 
cedent to liringing the action.— M eajia 
V. SMiniwK’K (1868), I. R. 4 C. L. 614. 
— IR. 

1979 i, Measure of damages 

for wrongful dismissal ,] — A co. In 

N N 
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Sect 3. — AgenVa righla against principal: Suh-^ ; 

aed. H, It C. ; auh sect 4, A. (a).] : 

introduce cuHtoincrs, upon the terms that he should | 
be paid a commission on all business done by defts. : 
with the customers introduced by him. Plti. intro- j 
duced customers, business resulted from such | 
introductions upon which commission was paid. 
Defts. terminated the employment of pltf., but 
continued to do business with customers who had 
been introduced to them by pltf. during the period 
of his employment. Defts. contended that they 
were not liable to pay commission to pltf. on such 
business : — Held : (1 ) there had been a breach of 
the contract under which pltf. had been employed, 
for which breach defts. were liable to pay a lump 
sum as damages ; (2) the damages were such a 
sum as pltf. might reasonably have expected to 
have earned if his relations with defts. had con- 
tinued ; (.3) in assessing the damages regard must 
be had to the chances of human life, the vicissi- 
tudes of trade, the probability of the customers 
continuing to deal with defts., & other similar 
considerations. — ^F aulkneb v» Coopeb & Co., Ltd. 
(1899), 4 Com. Cas. 213. 

1979. Undischarged bankrupt may sue.l — 

An undischarged bkpt. employed astravoller for a 
firm under a contract, made before commencement 
of bkpey. can iriaintain an action against the firm 
for wrongful dismissal occurring after commence- 
ment of ukpey., the trustee in bkpey. not having 
intervened in the action. — Bailey r. Thitbston & 
Co., Ltd., [1903] 1 K. B. 137 ; 72 L. J. K. B. 30 ; 
88 L. T. 43 ; 51 W. 11. 102 ; 19 T. L. B. 75 ; 47 Sol. 
Jo. 91 ; 10 Mans. 1,0. A. 

Annotation : — Consd. Afflrck r. llamiuond, [1012J 3 K. B. 

102, (J. A. 

IQgO. Agreement to be performed within 

Jurisdiction — Breach within Jurisdiction.] — By an 

ngreemeul. b(‘twe(‘n ])Urs., insurance agents in 
London, tk defts., a Spanish insurance co., eut/ored 
into at T(m(*ri(Te, where the latter w<^re domiciled, 
defts. agreed to employ f)ltrs. as their exclusive | 
representatives fora ])eriodof flv'o years in Ihigland 
A: (Jsowheni. At. the end (»f one year defts. sent their 
agent-general to Jhigland with authority to revoke 
the agreement, wliich he did by notice in writing 
sent through the Loudon post to i)ltfs. at their 
place of business. An action for broacli of con- 
tract was commenced & an order for s(‘rvico out of 
the jurisdiction was obtained. On appeal from the 
refusal of a judge at chtuiibors to set aside the writ 
tV. subseqmmt. procec^dings : — Held : (1) there was 
to be implied from tlie agreement a contract by 
defts. not to do anything to prevent pltfs. from 
acting as their rcpros(*ntativos in England during 
t he agreed t(Tm ; (2) the action was founded on a 
broach within the jurisdiction of a contract which 
according i.o the t.erms thereof ought to be per- 
f orrnod withi n the j urisdiction ; (3 ) order for service 


out of the jurisdiction was rightly made under 

B. S. O., O. 11, r. 1 ((?). — Mutzenbecheb v. La 
Asegubadoba Espanola, [1906] 1 K. B. 254 ; 75 
L. J. K. B. 172 ; 94 L. T. 127 ; 54 W. R. 207 ; 22 
T. L. R. 175, C. A. 

C. Agents Right to Notice of Termination of Agency, 

1981. Effect of custom or usage.]~Pltf. was 

employed as agent under an agreement which 
did not specifv the duration of the employment. 
In an action for wrongful dismissal : — Held : as 
pltf. was a commission agent & not a servant, 
he was not entitled to any notice. — Motion v, 
Michaud (1892), 8 T. L. R. 447, C. A. 

Annotation : — Refd. Levy v. GoUlliill, [1917 J 2 Ch. 297. 

1982. .] — An agreement in writing, by 

which pltf. a^eed to serve deft, as agent at a 
yearly salary, contfiined a proviso that deft, 
would, at the end of the year, if he found pltL 
had done sufficient business, give him £30 more : — 
Held : (1) there was nothing in the proviso incon- 
sistent with a usage in the trade to tenninate the 
employment by either pai’ty giving to the other a 
month’s notice ; (2) it was a misdirection to ask 
the jury whether the proviso was intended to 
exclude the usage. — Parker v. Ibbetson (1858), 4 
C. B. N. S. 346 ; 27 L. J. 0. P. 236 ; 31 L. T. 
O. S. 101 ; 22 J. P. 659 ; 4 Jur. N. S. 536 ; 6 W. R. 
519 ; 140 E. R. 1118. 

Annotation: — Consd. & Distd. Bridk'cs v. Potts (18C4), 17 
C. B. N. S. 314. 

1983 . London commission agent.] — The 

employment of a coniTuission agent in London can 
be determined on either sid(‘ without notice. — 
Alexander v. Davis As (7o. (1885), 2 T. L. R. 142, 
Anm)tat ion Reid. Levy r. CToldhill. [19173 2 Ch, 297. 

1984. S, P, IIenry V, Lowson (1885), 2 T. L. R. 
199. 

Atinofation.'^Retd, Levy v. Goldliill, [1917] 2 Ch. 297. 

1935 . Usage Inconsistent with written agree- 
ment.] — Defts., carrying on business in the glove 
trade, made an agreement with pltf., a commission 
agent, in these terms : “We will give 2i i)cr ctmt. 
commission on all business you do for us in London. 
We will forward your commission quai’tcrly. This 
refers to ord(^rs executed.” Defts. terminated this 
agreement witliout giving any notice, & pltf. 
brought an action to recover damages. At the 
trial pltf. tendered evidence of a custom in the 
glove trade that 6 itionths* notice must be given to 
terminate the agency of a commission agent : — 
Held: (1) evidence of the alleged custom, being 
inconsistent with the terms of tlu) written agree- 
ment, was not admissible ; (2) defts. were entitled 
to terminate the agtmcy witliout notice. — Joynson 
V. Hunt & Son (1905), 93 L. T. 470 ; 21 T. L. R. 
692, C. A. 

Annotation : — Apld. Levy v. Goldliill, [1917] 2 Ch. 297. 


EiiKlund eiiffiiiretl in fulflllliiK orders 
sent from Australia to the co., ngreed 
Nvitlv A. that, he should aet as the co.’s 
iUteiit in Australia, & that he Htiould 
receive u sjilary at the rat/O of £169 a 
year & in a(idltl<m a certain comiuissloii 
on all orders executed by the co. in 
AUHtralia ; the euKOftement of 

A. by the CO. was a yearly oiiKJigrement, 
terminable upon six months’ notice, 
ondinK at the expiration of tin' year. 

The CO. terminated the aKreemeut by 
one month's notice, but In an action for 
breach of agreenicut it paid six months' 
salary into ct. In a claim for dunioixes 
for breach of the tnfreomont : — Held: A. 
wHaentitlod to hissolaryin lien of notice, 
& to commission fortheiwriod for which 
tho notice should have bet>n flrivon, 
although he hod, by virtue of the notice 
of dotonninaiion of agreement actually 
given, oeaecd to act as agent for tho co. 


— Buoadiutrst & Co., Ltd. r. Robin - 
SON (1903), 29 V. L. 11. 447.— AUS. 

1978 11. .1 — Agency, wbether 

constituted for a valuable consideration j 
or not, is always revocable at the uill j 
of the mandator, but the agent has 
ac'eoniing to circumstances a right to I 
Indemnity for actual los.s suffered by i 
him through the revocation, Ixisa of i 
profits' in futuro cannot enter into the i 
oomputatiou of such damiiges. — 1 
CANT1.IK V, COATUmiK COITON CO. ! 
(1887), 31 L. C. J. 151 ; 3 M. L. H. 9.— 
CAN. 

PART VIII. SECT. 8, SUB-SECT. 3.--C. 

a. CommisHon agent.) — A mercantile 
agent, rooelviug no other remuneration 
than a oommlssion upon the transactions 
negotiated by him iinot entitled to 


receive from his employers notice of the 
UTiulnation of his <‘mploymcnt, like a 
servant hired for termly wages. — L on- 
don. Leith, Edinbukgh & Gr.Asoow 
Shipping Co. r Ferugson (1850), 23 
So. Jur. 4.— SCOT. 

b. Enijoloinncnt from year to 

year .) — A document apiiointing pltf. 
agent contained the following passage : 
“ ttemuueratloii allowed by the co. is a 
nominal salary of one shilling per 
annum payable in advance & commis- 
sion us de-alt within separate circular " : — 
Held : this constituted an employment 
from year to year, & if the service 
extended over tlio first year notice of 
ita termination must expire at the end 
of a succeeding year. — M ackenzie r. 
Union Firk & M.viune Insitrancb Co. 
OF New Zealand (1880),I.S.N. W.103, 
— AUS. 
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1986, Contract for fixed period — Afterwards ter- 
minable on notice — When notice must be given.] — 

An agreement under which A. was to be employed as 
B.'s traveller provided it should be “ binding for 12 
months certain from the date thereof, &; continue 
from time to time until 3 months’ notice in writing j 
be given by either party to determine same : — ! 
Held: (1) this was a contract for a year certain | 
only ; (2) B. was at liberty to put an end to it at j 
the expiration of the year by giving A. 3 months’ I 

i )revious notice. — Brown i\ Symons (1800), 8 O. B. 

S. 208 ; 29 h. J. 0. l\ 251 ; 2 L. T. 323; 0 Jur. 
N. S. 1079 ; 8 W. B. 400 ; 141 E. B. 1145. j 

Annoiaiion : — Refd. Gardner r. Ingram (1880), Cl L. T. 729. 

1987. .] — By a contract dated 

iNlay 8, 1905, defts. agreed with a partrioi'ship firm 
that the firm should become defts.’ agents until 
Dec. 31, 1911, & should continue thereafter subject | 
to determination by 12 montlis’ prtjvious notice in | 
writing by either side. On Nov. 2 , 1910, defts. gave j 
to the partners! lip firm written notice to determine i 
the contract of agency on Doc. 3 1 , 19 1 1 , but the firm : 
refused to accept it: — Held: (1) the 12 months’ 
notice did not apply to the fixed peu-iod ; (2) the in- 
terval of 12 months could not commence until after 
Dec. 31, 1911 ; (3) the notice of Nov. 2, 1910, Avas in- 
valid . — lie As Indenture, Marshall Sons, Ltd. 
r. Brinsmead & Sons, Ltd. (1912), 100 L. T. 400. 

1988. No period stipulated— Reasonable notice 
required.] — By a written agreement pllf. was en- 
gaged by defts. to represent <4iom in the sale of 
their goods, on terms that pltf. was to receive a 
(jommission on all busiiiess done by defts. through 
orders obtained by pltf. ’Die agreement contained . 
no stipulation as to the length of time during which j 
pltf.’s engagement was to last, nor did it provide 
for termination of the engag<Mnent by notice : — | 
Jfeld : the engagement could bo terminated by a | 
r(*a.sonable notice. — Barretts. Gioiour, No. 1820, { 
ante, j 

Annotations : — Refd. Wilson r. HarixT (190s\ 77 L. .T. (’h. ; 
G07. Expld. & Distd. J-ovy v. Goklliill, 119171 2 Oh. 297. 


Sub-sect. 4. — Agent’s Lien. 

A, Lien at Common Law or by Cnsiom. 

(a) Factors, 

1989. Factor — Advances & charges.] — A factor 
has a lion upon goods consigned to him, that ho 
may indemnify himself for moiiev advanced to his 
principal, A charges incurred on his behalf, on tlio 
credit, A in consequenct^ of such consignment. — 
Kruger (Oruger) v, Wilcox (Wilcocks) (1755), 
Amb. 252 ; 1 Keiiy, 32 ; Dick. 209 ; 27 E. B. 108. 

Annotations : — ConSd. Godin v. London Assco, Co. (1768), 
1 Burr. 189. Distd. Eoxcroft v. Devonshire (17G0), 2 Burr. 
931. Consd. Houghton V. Matthews (1803), 3 Bos. & P. 486. 
Refd. Green r. Parmer (1708), 4 Burr. 2214 ; Morris v. 
("leashy (1813), 1 M.it S. 670; Barnett r. Brandao (1843), 
0 Man. & G. 030. 

1990. ,] — A factor hos a lion on goods 

consigned t o him, not only for incident charges, but 
as an item of mutual account for the general 
balance due to him, so long as ho retains the 
possession. --K ruger t’. Wilcox, No, 1989, ante. 

Annotations : — Expld. Godin r. London Assco. Co. (1758), 1 
Burr. 480. Consd. lloughlon v. Matlh<‘WH (1803), 3 Bos. Sc 
V. 1S.6. Refd. Pox(Toft i\ Devonshire (1 700), 2 Burr. 931 ; 
Green i'. Parmer (1708), 4 Burr. 2214 ; Morris v. noaH])y 
(1813). 1 M. & y. 670 ; Barnett v. Brandao (1843), 0 Mon. 
& G. 030. 

1991. >>. B.GARDTXKur.GoLEMAN (1755), cited 1 
Burr. 491 ; 97 K. U. 122. 

Annoiaiion : — Refd. Godin v. London Assce. Co. (1768), 1 
Burr. 4 89. 

1992. General lien.) — A factor liasn lien on 

the principal’s goods for the gen<n*al balance due to 
him. — (ioDix r. 1 ;!>\j)()N Assurance (’o. (1758), 

1 Burr. 1S9 ; 2 Keny. 251 ; I Wm. Bl. 103 ; 07 
E. B. 419. 

Annotations : — Consd. Khsworth r. Alliance Marino Insce. 
Co. (1873). L. R. 8 C. U. 690. Refd. GJover r. Black (1763), 

3 Burr. 1394 ; B«‘I1 r. J til ling (1817), 1 Moore, C5. P. 166 ; 
Palmer v. Pratt < 1 821), 9 Moore. C. 1\ 368. Mentd. Nort h 
British Sc. Mercantile Tuhcc. t’o. v. London, Liverpool 
& Globe lubco. Co. (1877), 6 Ch. 1). 609, U. A. 


1980 i. Contract for fixed period — 
Atterwards tcnninahlc on notice — When 
notice must be ifiven.\ — VVliero a prin- 
c'ipal listed prop<Tty' witli an agent for 
sale, for a. eertain period, after w'hich 
time he was to give written notice of 
intention to withdraw the pro pert. y from 
sale or ehuiige- the price or terms:— 
Held : this was a listing for t he period 
mentioned, & after that an agency 
until th<! i)roperty was withdrawn, in 
the ahseiico of proof of notice having 
been giv<?n, — G oduaud & Son v. 
Ku.w'rr (1911), 10 B. C. It. 379.— 
CAN. 

1986 ii. JVo notice after expiry 

of tcnn.\ — B., an archileet, agreed in 
writing with the proprietor of an estate 
to act as factor for four years at a fixed 
yearly salary conditioned on ids taking 
the proi)rietor's stepson as paid appren- 
tice for the term. B. continued to exer- 
cise his profession as an architect, & nt 
the end of the term another factor 
was appointed. In an action by B. for 
six months’ salary in lieu of notice : — 
Held: not cntltl<‘d to notice as (1) ho 
was not employed as a servant, & 
(2) the contract by its nature' as well 
as its terms was limited to four years. — 
Brenan r. Cami’1u:li/s TJumTj;EH 
(1898), 25 R. 423 ; 35 Sc. L. 11. 341 ; 
5 S. L. T. 275.— scot. 

1986 iii. What amounts to notice.] 

— GUERARD V . St. Gabriel Tbusteeh 
(1916), 22 II. L. N. S. 498 (Quc.).— CAN. 

1988 i. No period stipulated — Contract 
terminable without nohVe.]— Pltf., an 
agent employed by defts. to obtain 
orders for sale of goods on commission, 
reserved the right to negotiate other 


agencies not clashing with thnl of (lefts., 
who had no control over idff.’s movo- 
iiKMits, & pltf, did not expressly agree 
to render any servieeH. There being no 
provision as to teriuliiatiug the agency, 
d(‘ftH. determined it without noti<*-e: — 
Held: (hey^ were entitled so to do.--- 
Lrjutland r. Maine Bikjtheiw (1906), 
26 N. Z. J.. B. 60.— N.Z. 

1088 ii. What is reasonable 

noticc.] — ]*liI. was general agent of 
deft. CO. for N. S., employed under an 
agreement iwoviding “ Each T’arty 
hereto may terminato this agn'ement 
l>y giving the other wTitten nolieo to 
that (.'tfect,, & tho agent shall not bo 
entitled to any comndsslon upon 
prt'miuins collect<*d or receivt'd after 
the expiration of such notice, etc.” 
The CO. having terminated the con- 
tract without previous notice, pltf. 
claimed damages :—//cW ; cither party 
was at liberty to terminate, tlvc contract- 
at a moment’s notice. ISemhle : assum- 
ing it to have hc*cn cont,cuu»lated that 
homo time should elapse after notice, 
the verdict for pltf. could not be uiihdd, 
the trial judge having failed to instruct 
the* jury in respect to what was a reason- 
able time, or to instruct them to confine 
the damages to the time whleli should 
edapse liotwccn tho giving of the notice 
& the. tcrniination of tlio contract. — 
Doyle r . I^oenix Insurance Co. 
(1893), 25 N. S. R. 436.— <3AN. 

0 . Where agent's own act amounts to 
revocation.]— Where a writing appointing 
deft, pltf.’s agent for a period of tliirty 
days for the sale of pltf.’H X)rop<jrty was 
to bo In force until formally revoked by 
the principal : — Held : the statement by 
the agent to his principal after thirty 


days, tiud- he had wilfully destroyed tho 
writing in (lueHlion, torininatod tho 
ag(‘ncy & relieved t,la‘- principal from 
the obligation t.o give, notice of revoca- 
tion, of paying a comndsBion In tho 
event of Ids hndiiig a purchaser for his 
property.- Bri/nkt r. f?ARON (1914), 
21 B. (1(^ J. 117 ; Q. U. 47 S. C. 244.— 
CAN. 


PART VIII. SECT. 8, SUB-SECT. 4.— 
A. (a). 

1992 i. Factor — Cenerat lien.] — Stabb 
V . Lord, 5 11, L. 181. -CAN. 

1992 il. .1— The lien which 

the law gives a factor upon tlm goods of 
his principal is bosiul upon the con- 
Hidi'ration of tlm duties Sc liabilitlos to 
which the factor Is exposed. — Evans v. 
BULLEY (ABSIONKIC of OOUQDON) 
(1823), 1 Nfld. L. 11. 330.-NFLD. 

1992 iii. ,] — A mercantile 

ag(mt punjhased for an uudisoloscd 
principal a cargo which he Insured, 
the policy remaining wltli the broker 
who cfloctijd the iiisuruncc. He in- 
dorsed the bill of lading to his prin- 
cipal on receiving a bill for the price, 
etc. The cargo was lost at sea, Sc, lieforo 
tho bill becarno due, the principal was 
seque^jirat-cd, fic his trustee sued tho 
agent for the itBuranco, wlilch had been 
paid: — Held: (1) deft, was a factor 
& tho iHisHCHsion of the policy by tho 
broker was that of the factor, who was 
entitled to a general lion, Inclnding tho 
proceeds of the policy, for any genera] 
balance duo to him : (2) such lion was 
not waived by the factor having taken 
bills from his prinolpa) for the sum duo 
on each separate transaction, out of 

N M 2 
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Sect. 3. — Agent's rights against principal: Suh- 
secA. 4, Jl. (a) <i- (6).] 

j^ 993 , .j — A general lien can only bo 

claimed by express custom, or by the established 
law in resj>ect of particular trades or dealings, 
such as wharli ngers, factors banks. 1 1 is no part 
of the general law of principal ^ agent. — B ock r. 
( iomilssKN ( I8b0 ), 2 I )e (» . F. A J . 41^4 ; ^10 Ij. J . Ch. 

B. T. 424 ; 7 Jur. N. S. 81 ; 9 W. B. 209 ; 
ir> K. It. 089, C. A. 

Aimolation: -Consd. Si Distd. Frith v. Forlics (18G2), 31 

h. ,1. (’ll. 793. 

1994. Effecting Insurance.]— A factor effect- 

ing an insurance on account of his principal is 
entitled t-o a lien on the policy for the balance of 
account between Ihem, notwithstanding that the 
goods insured have been consigned to a third iierson 
by the ])rincipal. — Godin London Ashok. Co., 
No. 1992, ante. 

Annotations Ebswortli r. Allinnce Marine Insco. 

(70. (1873), L. }{. 8 (3. 1*. 59G. Refd. (hover Ditto k 

(1703), 3 Dorr. 1394 ; Bell v. Jutting (1817 ), 1 Moore, C. P. 

155 ; jhUmer v. Pratt (1824), 9 Moore, C. 1*. 358. 

For full amiH., sec 8. C. No. 1992, ante, 

{()) Other Agents. 

1995. Agent carrying on business — Lien in respect 
of liabilities Incurred.]— A business, which was the 
j)roperty of A., w^as carried on in the name of B.. 
A.’s agent-, at a fixed salary. B. being undejr con- 
Kid( 3 raTdo liahiliti<‘S in rcspe'ci- of that bnsino.ss, A. 
be.came bkpt. : — Held: (1) B. had a liem on tin* 
property of the concern to the extent, of his liahili* 
ties; (2) th(i assigntujs of A. must he r(\strained 
from interfering with the husim^ss or property 
belonging toil from rcHU'ivlng moneys du(‘ to it. — 


Foxcraft 1 ?. Wood (1828), 4 Russ. 487 ; 38 E. R. 

888 . 

1996. Army agent.] — ^An infant obtained an ad- 
vancement out of a fund in settlement for the pur- 
chase of a commission in the amiy, which was 
actually bought ; the infant was gazetted, & re- 
ported himself at headquarters, but ne>'er entered 
on his duties. Having procured leave of absence, 
he sdld his commission, being very much embar- 
rassed & threatened wdth arrest. Previous to the 
.sale he had obtained from the army agent of the 
regiment advances for the alleged puri>ose of an 
outftt, which he never bought, & also for certain 
regimental dues & stopj)ages. It w^as contended, 
but not proved, that the infant had never intended 
to join, but had merely taken up his commission 
for the sake of the advancement ; — Held : the 
army agent had a lien on the procc^eds of the sale 
of the commission still remaining in his hand for 
such advances. — Lawrie v. Banker (1858), 4 
K. & J. 142; 27 L. .T. Ch. 205; 32 L. T. O. 8. 18 ; 
4 Jur. N. S. 299 ; 0 W. R. 244 ; 70 E. R. 59. 

Annotation: — Consd. Re Fox, Wodchonsc r. Fox, [19011 

1 Oh. 480. 

Banker.] — Nrr Bankers & Banking. 

1997. Broker — Advances & acceptances on credit 
of goods.] — If a brok(‘r advances inonc’y &> gives 
his acceptance's on credit of goods lodg(id in his 
haiid.s, tb(^ owner cannot d(‘inand them without a 
full imlemnity, & giving his (;ount(3r acceptance’s, or 
those of any other person, to the* amount of those 
givtui by th(i breffeer, becoming payable at th(7 
same time, is not sufficient- indemnity in law. — 
PULTNEY Keymer (1800), 3 Esp. 18*2.1 
Annotation ; - Distd. Martin t'. OoUn (1813), 1 M. & 8. 140. 


whie’h llu* gcm-nil halauou 
MiIiNK & (7o. V. (HlueNKit (lS5cS), 30 
J. 387 ; 20 D. 505. ~ SCOT. 

1992 iv. (Utmmission on previous 

transartionA—Tho (;t. HUHtwnrd IlK? 
right of a mt'njanlih' agi'nt t.o rotain, 
a,s agajiiHt IiIh |ii’in(3i|»ul, from tlu* price 
of a cuiiHigiiuK'iit, of gooelH Hold by 
iiiin the cojiitiiiHHion du(3 to him upon 
a x)rcviouH lranHa(!t|(u». -SiiinALD v. 
(iinsoN Hi Clauk (1852), 1 W. It. 108; 
15 D. 217 ; 25 J. 1 13 ; 2 Stuart, 108— 
SCOT. 

1992 V. L icn on cargo rejected 

by third jmrtu — licpaymcnt of invoice 
price.] — A cargo Hold by a llrm “ as 
age^nlM " for a foreign Hld]»per having 
hi'cn rejected by the pnreUaae'rH, the 
agents repaid the’ invoice ju’lcc to ])ur- 
ciuisera, receiving in return the nhlpplng 
(loeumentB. P<*ndlng t he quest ion as to 
t he right t.o rojwit the luireliaserH, witli 
tlie agents’ authority, had sold a portion 
of the cargo. In answer to a demand for 
pa.yment of the price of tlu’ part tlnis 
sold, the purchasers pleaded tliat they 
were entitled to rct-oin It against their 
claim of damages against the agents’ 
principal for nou-fiillUmcnt of tlm con- 
tract: — Held: wh<’n the agents repaid 
(lie Invoice price k, took up the shipping 
doeuinents they became masters of tlie 
cargo until they we're nnioupod for 
tlieir advance, ifc this lion oouhl not be 
defeated by such claim of retention. — 
HeoiT & Nkuj. V. Smith & Co. (1883), 
11 11. 310; 21 Sc. L. U. 222.— SCOT. 

PART VIII. SECT. 8. SUB-SECT. 4.— 
A. (b), 

d. Agent — Lien for trouble expense.] 
— ^DOWNIK V. JiAiuuK (1879), 9 R. L. 
617.— CAN. 

t. Lien in respect of linbilitics 

t’Ticurrrd.l — Agents aceepted bills for 
Rs. 12,000 drawn by a branch Ivouse of 
tholr prlncinals, & to satisfy this 
liability re’celvod bills in tlmir favour 
for Rs.l 1,400. Before completely satis- 
fying this liability the agents failed tSi 
indorsed two bills remaining in their 


! hands to deft, for the'ir creditors: — • 
Held: idtfs. as the jn'ineipals were 
(‘lit it led as agaiust the trust(‘e to tlie 
t\v(» l)ills Hubjeel to the agent’s li(*u of 
Dh.GOO.— I lAZMu Mum. NAiiArr\ r. 
.SoHA(3ii Mum. Duudiia (1872), 9 

B. L. U. 1.— IND. 

1997 i. Broker — Advances against 
goixts. I — An agent for sale of goods 
delivered them to a broker for sulo, 
wlio made advances hand fide on tbem : 
— JJeld : the broker entitled to retention 
against tlu* trn(‘ owner to tlie extent of 
covering Ids advances to the agent, — 
Kdk & Bond v. Finduw, Duff & Co. 
(1818), 19 F. C. 509.— SCOT. 

1. Commercial traveller.] — An agent, 
for sale (d goods, in knowledge of insol- 
vency of his principals, but before 
sequestration, uplifted debts due to 
t lnua itc retained tlu;m io account of ids 
own eluims against tliein for salary, etc. 
Rliortly after He(juestrtttioii of ids prin- 
cipals the agent be'came bkjd., liis 
assignee claimed the Imlancc from the 
seqm'st rated estate of the principals, 
giving credit for debts so uplifted : — 
Held : (I ) the agent w'us not entitled to 
collect debts & retain them wlien he had 
knowledge of insolvency ; (2) luiving 
collected th<’ funds as a servant ht‘ 
wiiH not entitled to retmu. — Dickson r. 
Nu'UomoN (1855), 27 J. 515; 17 D. 

1011.— SCOT. 

g. Commission agent — Lien on 
business books for outstanding debts.] - 
An agi'iit for a trading firm was fur- 
nislwd by It w4th h'dgcr & sales-ontry 
books, etc., it l)eliig stipulated inter 
alia that the hooks should rt'maln the 
property of the Ann. The agent ceasing 
tn act for the Arm pleaded a right to 
retain the Imoks until all tlm out- 
standing debts had boon n'covered : — 
Held: the Arm, as having the greatest 
interest in the Ixioks, was entitled to 
recover them. — ^Murray v. Bkrnard 
(1809), 6 So. li. R. 230.— SCOT. 

h. Lien on mortgage deed for 

charges attending negotiatian of loan ,] — 
A commission agent w'ho attempts to 


raise a mtg(‘. on land ims no lien on tlu* 
transf(T deed for his charges, or for tlie 
proposed lender’s claim for interest in 
lieu of notice in rcjsjieet of a loan which 
lias l>(*en negotiated but caneelh’d. — 
.fKW’KM, Kirn’EU v. IIaxixu He. Steer 
(1897), 11 S. C. 10; 7 C. T. R. 23.— 
S. AF. 

k. Forwarding agent — Gemral lieu.] 
— An agent to carry goods for pltfs. 
rc’cedved from them bills of lading of 
various cargoes, & then arrang(*d with 
(lefts, that they should carry them, te 
gave them hills of lading. Tlie ag(‘iit 
(iied insolvent when a balance was due 
to defts. for services & disbursements 
& they had certain of the goods still 
in their hands. Idtfs. alleged defth. 
contracted with & gave cr(‘dit to the 
ag('iit & therefore had no lien on the' 
goods : — Held : they liad a lien upon 
each portion of the goods in their 
possession for their gen(‘ral balance’ as 
well as for charges arising in tho.'^e 
juirtienlar goods. — G reat Western 
R v. (’(). r. Crawford (1880), G Q. L. li. 
160.— CAN. 

l. Landing agent — Lien for e.rpenscs.] 
— An agt'iit for the landing & sale of 
goods has a tacit hypothec upon such 
goods for the nmuunt of his reasonable 
cxptmscs ineurrc'd in the landing & sale 
of the goods. & may ivtain them until 
his expense's have been paid. — W alker 
V. Durxnt & Go. & I’RAZER (1883), 2 
R. C. 361.— S. AF. 

m. Notary — Bight to retain prin- 
cipaVs che(iuc —Pending settlement of 
charges.] — (Jir^onne & Tessier (1887), 
19 li. L. 494.-CAN. 

n. Steward— Bight to retain documents 
of title.] — A. placed doenmentj? relating 
to his ('.states in the hands of his factor, 
& afterw’ards granted a trust dec'd for 
behoof of his ereditorh, & under this the 
trustees applied for the documents t.o 
the factor, who refused to give them up 
until his salary & account for outlays 
wercj paid : — Held : he was entitled to 
retain the documents on the ground of 
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1998 . Broker purchasing — Paying price as surety 

— Vendor’s lien.] — On 3 certain goods belong- 

ing to C., lying at St. Katharine Dock, in custody 
of the Docks Co., were bought by D., as broker for 
buyers & sellers, for B. C?o., without disclosing 
the names of his principals, A: J). indorsf'd to them 
the delivery order he had obt ained from t he st'llers, i 
on the representation of B. A: Co. that the goods j 
were wanted for immediate shipment. They [ 
]) lodged their interest in the goods to pltfs., &; in- | 
dorsed the order to them. On the prompt day, ; 
Mar. 18, pltfs.’ clerk lodged the order at the London \ 
office of the Docks Co., with tliis memorandmn, i 
“ Hold within to our order, & have warrants made , 
out as soon as possible.” He was told that war- ! 
rants would be ready with the goods on Mar. 20. ' 
Three hours later a messenger from the office | 
reached the warrant office at the Dock House with 
a notice that the order had been lodged. Mean- 
while B. & Co. stopp(id payment, & D. being so in- , 
formed, & having no notice of pltfs.’ title, on the | 
same day i>aid C. for the goods, through a clerk, ■ 
who reached the Dock House before the messenger I 
had arrived, obtained at the warrant ottice a war- 
rant for the goods in the name of C>., who indorsed 
the same to D. & gave him a second delivery order. i 
The first delivery order was returned to pltfs. by j 
the Docks Co., who refused to act upon it. In an ; 
action by pltfs. claiming, as against the Docks Co., | 
C. , & D., to be entitled to the goods : — Held : ( 1 ) D. j 
was surety, & B, & Co. principal debtors ; (2) in j 
the circumstances the unpaid vendors’ lien had ■ 
passed to D. ; (3) the title to the goods was in D. ; 
(4) C. was not a necessary ])arty to the suit. — Im- 
perial Bank v , London & St. Katharine Docks 
Co. (1877), 5 Cli, J). 195 ; 49 L. J. Ch. 335 ; 3(5 L. T. 
233. 

1999. Broker’s lien against undisclosed prin- 

cipal of employer.] — N. <& Co., commission agents, 
employed (lefts., who were sworn brokers, to buy 
1 8 chests of indigo for them at one of t he Last India 
(’o.’s sales. N. 6c Co. dealt on behalf of pltf. but 
this Avas not numtioned. Defts. paid for the chests 
6c k(^pt the India Avarrant s, tlu' goods r(*maining in 
the co.’s vvar(»house. Pltf., Ixnng informed of the 
jmrehase, paid N. 6^ Co. N. 6c (^o. afttTAvards 
directAMl (lefts, to sell the indigo 6c- ap])ly proce(‘ds 
in reduction of a balance dnv. t o them from N. 6i (’o. 
Avhich was done, defts. not knoAving that any other 
Iverson had a claim to the goods n(iver haAdng 
been paid, S{)ecifically, for tlui advance A^ hicli they 
had made in respect of th(*m. There had been a 
running account hc'tween N. 6c (’o. 6i d(*fts. for 
some time, during Avhich defts. Ixild a number of 
Avarrants for indigoes purchased by th(*m for N. & 
Oo. 6c for which defts. had made ad\"ances. N. 6^ 
Co. occasionally withdn^w the Avarrants at or 
near the sam<^ tim(5 paid in money to their account 
Aviih defts. to about th(^ value*. TIktc^ Avas no 
express agreement as to this, but an understanding 
that the warrants were not to be taken away Aipon 
credit. The ])ajTnents were made entered 
generally. Between the time of i)urchasing the 
18 chests 6c that of the direction to resell them N. 

& Co. had paid in this manner more than the value 
of the 18 chests, but had also during all tliai time 
been indcbttHl to defts. in a larger amount. On 
trover brought by pltf. against defts. :> — Held : (1) 
the above payments on account could not he con- 
sidered as apf)ro[u*iated to the discharge of defts.’ 
claim on the 18 chests ; (2) they had a lien upon 
these at the time of the sale, Avhich in the circum- 
stances Avas an answer to the action. 


If a^broker sells or procures the sale of goods to 
another person, Avho sells the goods to a third per- 
son without delivering possession either corporally 
or symbolically, ik- tlie name of the third person is 
never mentioned to the broker, the broker has the 
same right as against the third person that ho had 
against the ]H‘rson with Avhom he originally dealt 
(Loud Trnterden, (M.).— Taylor r. Kymer 
(18,32), .3 B. 6c Ad. 320 ; 1 L, L K. B. 114 ; 110 
E. K. 120. 

^4nnot(dion6 ; — Coiisd. Ronzl v. Stewart (1842), 4 Man. &0. 

295; t\>l(» V. North Western Itank (1S75), L. It. 10 (’. 1'. 

8.'»4, Ex. C’h. Distd. SUeiisloiu' r. Hilton, (U94] 2 Q. H. 

452. 

2000. Custom-house agent.] — A custom-house 
agent has a lien on the hills of Jading 6c goods for his 
s(H*vices. — LitJiiTi.Y r. Buchanan (1847), 9 L. T. 
O. S. 12(i 

Insurance broker.] — Sec Insurance. 

Master of ship.] — See SiiTPPiN(t 6c Navioation. 

2001. Shipbroker. 1 — A master 6c part-oAvnor of a 
voss(*l consigiit-d her to defts., shiphrokers, on the 
usual terms of commission, on Avhich the shiit’s 
pape'rs w(U*e hand(Mi over to them, 6c tlx^y made 
dishursciiicnts on liis account. ll(MA"as afterwards 
aiTcst(‘(l, 6c lay in iirisiin mor(^ than 2 months, on 
Avhich a comtuission of hkpey. was issticd against 
him, 6c i)lt fs. w(*r(‘ a])p(>inted his assignees. Whilst 
h('. was in prison (h^fts. adjust'd their account with 
him, received the* balance* du(^ to them on account 
of their dishiirsciiKmi s, 6c at the same time (h'Uvcred 
t<i him the ship’s pafjcrs. In an acti(jn by tho 
assiga(*(*s for Ihe recov(My of such balaric(‘ : — Held : 
(1) tlu*y A\ ere ni^t entitled to rccovcM*, as defts. had 
a lien on the paper’s until tlxnr account was 

, adjusted 6c paid ; (2) neither tho bkpt. nor his 
assignees could have (iisposod of tho vessel before 
the papers were given up. — Thompson v. Beatson 
(1823), 1 Bing. 145; 7 Moore, 0. P. 548; 130 
E. B. 59. 

Solicitor.] — Sec Solhttous. 

2002. Stockbroker —General lien.]— Bank(*rs dc*- 
posiiod Dutch bonds with a broker to cover an 
advance, the broker having power to scdl the bonds 
Avheri the advance became nayahh* //c/d .* the 
broker Avas not only entitled hold the bonds as 
s(?curity ffir such advanc(*, hut/ Inid a g(meral lien 
upon them for all moneys advanct'd by him to th(j 
barik(Ts. — J ones v. PEPrEurouNE (18.58), John. 
430 ; 28 L. J. (h. 158 ; 32 L. T. O. S. 210; 5 Jur. 
N. S. 11(1 ; 7 W. B. 103 ; 70 E. B. 490. 

AnnolalionH : — Distd. Inrann r. tlarc (185H), Jclni- 709. 

Apld. Bock r. (lorrihson (1890), 2 DcO. K. A'.I.4H4. Distd. 

Jtc Bow(*h,H( rat liiiior('75. Vane (I 889), .‘(8 Ch. D. 5H(», Folld* 

/iV l.oTuloii &; (ilol>c Fmanco Corpn., |19()2| 2 Ch. 419, 

Refd. Lcckc r. Marlin (187:1). Cl L. J. Ch. 199 ; Hope r. 

(Ih'inlimilntr, 11911) A. C. 419. 

2003. — — " — .J — DocunKmtsrtdating to shares 
belonging to a. ciistonit;!* Aveiu? h(*l(l by stoekhrokers 
to S(*oure a Hp(;citie advaneii of til 5,000. Whc*n this 
amount was rejiaid tJi<5 docui mints were left with 
the brokers, 6c on subsequ(*nt transactions on tho 
Sto(ik Exchange* by the eiistonHir, acting through 
the same brokers, losses w(*re made for which tho 
(nistom(;r was liable to tlie brokers: — -Held: al- 
though the sp(icitic puriiose of the deposit had havn 
satisfied by the payment of the £ 1 5,000, the lyi okers 
had a gcn(*ral lien on the shares for the amoAmi duo 
in rc*spect of the Stock Exchange transactions. — 
Re U>Ni>oN 6c Blobk Finance Pohj»n., [1902] 2 
Eh. 410; 71 L. J. Ch. 893; 87 L. T. 49; 18 
T. L. B. 079. 

Annjifaii^m : — Apptvd* Hope t). Gleinlonniiif?, (1911J A. C. 

419, If. L. 


implied contract.— R obkkthon r. Ho.ss 

(1887), 15 R. 07 ; 25 Scr. L. II. 02.— 

SCOT. 

o. . 1 — A bondholder In 

possession of a landed ('■ntute claimed 


d'-livery of leases & other estato docu- 
ments to enable him to apiH*ar a 
party t<» procc5edin(?H In a Land C:t. : — 
Held : the factor on the estate had no , 
riKht to retain the leases or docninents 
In security of a debt due to him by the ’ 


estate. The only person wlio has such 
rij^ht available against evt^ry Jnie is a law 
ofcent.— Ma(’K.\k r. LEirn, (1919) H. C. 
901 ; .50 S(;. L. H. 400 ; 1 191.9 J 1 8. L. T. 
270.- SCOT. 
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Sect* 3 . — AgenVs rights against principal: Sub- 
secL 4, A . (&)v^: 

2004. .] — Stockbrokers who have re- 

ceived transfers of st/ock or shares for d<‘livory to a 
customer liavc by the law ol Scotland a general 
lien on these transfers for the balance due to them 
by the custo?ner. 

Applts., stockbrokers in Kdinburgh, claimed to 
retain in their hands an unconijdeted transfer of 
shares purchased & paid for by resj). unt il a claim 
by apfdts. arising out of a subserpient transaction 
between them resjj. was satisfied : — Held : 
applts., as stockbrokers, had a general lien on the 
transfer in question until the claim against resp. 
was satisfied. — 11 ope & Co. v. GlendinninGjUOII] 
A. 0. 411) ; 80 L. J. P. 0. 103, 11. L. 

Ji. Lien by Agreement , 

{a) In General. 

2005. Agreement conferring Hen — Not billofsale.] 

— By an agreement in writing between a foreign 
manufacturer & his agent in E. it was provided that 
advances made by the agent should “ be covered Sl 
secured by the stock of goods which shall be in his 
liands,” vdiich the foreign principal bound himself 
not to let fall below a c(U‘tain value. Tlie principal 
terminat(id the agency k> claimcsl to remove the 
goods without satisfying the agent’s claims for the 
expenses of the ag(?ncy, & contended that th(i 
agreoiTumt was a liill of sale it void for want of 
r(‘.gistration : — Held: (1) tin*- agreement gave no 
power to seize the goods, but only to retain poss(‘.s- 
Bioii of the goods come to his hands ; (2) when the 
goods came to t.hc* agent’s hands h(‘ had possession 
coupled with an agreeimmt which gjive him a legal, 
not an equitable, right; (,3) tin* agriH'jimnt. was not 
void as a bill of sale.— Mounts ?•. r)ELOTmEL-Fi.Ti*o 
(1)K Foubet.-Eiapo), [181)2] 2 Pb. :t'>2 ; f»l E. J. Vh. 
CIS ; 00 E. T. 320 ; 40 W. IE 11)2 ; 30 Sol. Jo. 347. 

For full aiiMH., we Hii.ks or Sai i., 

2006. Factor— Particular Hen.] — A bictor lias a 
s]>ecific li<*n on goods purelmscd by him. — L'x 2** 
Emery (1755), 2 Ves. Sen. 074 ; 28 E. IE 430. 

2007. Factor becoming surety.] — A factor who 
becomes sur('l-y for bis principal has a lien on the 
price of goods, sold by him for bis principal, to the 
amount or tin* sum for which he has so become 
surety. — Drinkwatek?’. Goodwin (1775), 1 Cowp. 
251 ; *1)8 E. U. 1070. 

Annotalionft: — Distd. Cropland r. Stein (1701)), S Terra Pep. 

100. FoUd. MiuJHon V. (Jrantfor (1S*J]). a P. & Aid. 27. 

Consd. T{. r. Huraphery (182.')', Yo. 170. Apprvd. 

Uariiot V. Bruuduo (1S40), (5 IVlnii. ^;c G. (530, Ex. (’h. 

Befd. Ilou^htou r. MiOtheps (1S0;1), .3 Bos. & p. 485; 

Taylor v. Watson (1820), 4 Ky. K. B. 2, 50 ;Robin‘<on 

r. Uutter (1855), 4 E & B. 051 : Hood v. SI ally brass 

iS: Bulmer (1878), 3 App. Ca?. 880, P. (\ 

(b) JFhrther Lien excluded by Agreement or other 
Circumstances. 

2008. Agreement to sell & pay over proceeds.] — If 

A. deposits goods with B. for sale, IE promises to 
pay tiie proceeds to A. when sold, 13. has no lien on 
them (if not sold) for the balance of his general 
account, ari.sing upon other articles. 

The lien which a factor has on the goods of his 


principal arises upon an agreement which the law 
impHcs ; but where there is an express stipulation 
to the contrary it puts an end to the general rule 
of law (Lord Kenyon, C.J.). — Walker v. Birch 
(1795), 6 Tenn Rep. 258 ; 101 E. R. 511. 

Ann< taiion : — Consd. IIopp:lilon t*. Matthew.s (1803), 3 Bos. 

& P. 485. 

2009. .] — An agreement by a broker, that he 

wiU sell goods for his principals & pa.y' over tlie 
proceeds without setting off a debt due from the 
principals to him does not deprive the broker of his 
right of lien or seEoff. If he also agrees not to set 
off a debt due from a prior finn, which, by a pre- 
vious lettor, the i)rincipals had agreed to pay him, 
they having assumed the funds of that firm, the 
letter & agreement mast he set against each other, 
Ac the broker will not be allowed to set off that debt 
against the proceeds of the goods. — M(;G ilijvray 
V. Himson (1826), 9 Dow. & Ry. K. B. 35 ; 5 E. J. 
O. S. K. B. 53. 

Annotations BiichanaTi r. Findlay (1829), 9 B. & 

V. 738; younfJT T. Bank of Bengal (183C), 1 Doac. 022. 

2010. Course of business.] — The lien of a broker 
upon policies of insurance w hich ho has effected, 
on which he has paid tlie premiums, may h(^ super- 
seded by a special arrangement or contract, or by 
his particular mode of dealing with the parties for 
w^hom he has effected them. Where he has 
merely agreed to state monthly accounts & to 
receive monthly payments, but has never delivered 
up the policies until after actual payment made t/O 
him, his gimi'ral right of lien is not superseded in 
any way hy this special arrangenumt. 'J'his is so 
though ho has effcctinl the ]>olicies through an 
intermediary, wliom he knew to be an inter- 
mediary not the luincipal, wlio has received 
payment from the principal, but has not paid the 
broker. — Fisher v. *Smith (1878), 4 App. Oas. 1 ; 48 
L. J. Q. B. 411 ; 30 L. T. 430 ; 27 W. IE 113, H. E. 

Consd. & Expld. ITopo r. Cleiuliuning, 11911] 

A. C. 119. 

2011. Express instructions.] — The general lien of 
a consignee upon goods consigned to him cannot be 
set) up by him against positive directions given him 
by" the consignor ; Se if be accepts a consignment 
accompanied by such general directions ho is 
bound to ax>ply it in accordance' with them. 

Defts. opened an account with B. Go., mer- 
chants abroad, upon which B. & Go. were to draw 
in the usual way, remitting such bills as they might, 
draw, but- the account s were to be kejit at all times 
fully covered. B. & Go. were; also agont.s for pltfs., 
& having disposed in their bolialf of goods belonging 
t4> them, they reci'ivod in payment certain articles 
of merchandise Avliicb they consigned to defts., 
transmitting t.hem the bills of lading, & at the same 
time informing them they had drawn against that 
cargo bills of exchange in favour of jiltfs. Defts, 
did not accexit those bills, & upon the arrival of the 
vessel they took X)os.ses.sion of the cargo, sold it, A: 
applied the ])roceeds to the discharge of a general 
balance due to them from the firm of B. &: Co. : — 
Held : (1 ) d(‘fts. must have accepted the cargo with 
knowledge of the lien upon it in pltfs.* favour, & of 
the bills of exchange drawn against it ; (2) as be- 
tween B. iV; Co. A: pltfs. such charge was effectual ; 


PART VIII. SECT. 3, SUB-SECT. 4.— 
B. (b). 

p. Atiircmrnt to place goods with 
ogeoi for admnccs.] S., a priia'ipul, 
<»ul of inonoyH advanced lo him by his 
uiircnt, tisi Hocurity for wJiicli bc‘ under- 
took to place in the agent’s hands for 
MuU'. Hinrar to be ira(K)rted f 1*0111 Batavia 
— the agent to repay his advanees out- 
of proctH'ds — sent a sura to II., bis agent 
at Batj^via, to buy sugar. After 
In, solvency, II. purchased the sugar & 


sent it to S., Sc it was sold hy his trust ee!« 
] in hkpey. The agent claimed a llt'ii on 
I the sugar: — Jlcid : (1) the agent had 
no lien, fc?. not having inrrt't'd to invest 
the moneys advanced in any particular 
way ; (2) S. having failed before the 
piiivhase by H.. tlie sugar eonsignid 
Mas for the iK'iieftt of his trustees. — 
Devn r. lU'RNiw (1864), 3 Moo. 1*. C\ C. 

1 N. .S. 92 ; 16 E. R. 35.— AUS. 

I q. Agent acting vndrr del credere 
ngreernent .] — A iiiemmtile agent having 


sold goods & taken the pnrrba.ser’s hill, 
Mliieli lie guaranteed Sc indorsed lo the 
omier of tlie goods, Sc- puiThaser having 
beeoine bkpt.. & tlie owner having 
aceepted a eomiKisition on the hill 
doliv'ert'd it, up .—Held : the agent not 
entitled to u'ithhold ileliver.v of the 
goods from purchaser till relieved of 
the efrivt of his guarantee.— S tirijng 
& !>ovf4 V. Dr^NCAN (1823), 1 Shaw’s 
App. 339.- SCOT. 
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(3) defts., having knowledge of such charge, were 
bound either to decline the receipt of the cargo, or, 
if they received it, to treat it as so charged in pltfs.’ 
favour ; (4) debts from B. & Co. to defts. & the 
general lien, which but for this charge defts. would 
have had upon the cargo, were postponed to pltfs.* 
bills of exchange ; (5) independently of ilie bills of 
exchange so madft in pltfs,* favour, pltfs. would 
have been entitled to so niuch of t he consignment 
as consisted of the goods delivered to B. & Co. in 
payment of the goods belonging to pltfs. which 
B. & Co. had sold. — F rith v. Forbks U^32), 4 I)e 
G. F. & J. 409 ; 32 L. J. Ch. 10 ; 7 L. T. 201 ; 8 
Jur. N. S. 1115 ; 11 W. R. 4 ; 1 Mar. L. C. 253; 
45 E. R. 1242, L.JJ. 

^ nnoiafioMs :—Cons(l. lloboy rorscvcrancc Ironworks r. 
Ollier (1872). 7 Ch. Apr. 695. Expld. /?e Enlwintlo. Ji’x p. 
Arhnthnot (1876), 3 (’h. D. 477. Distd- Rnukeiiw. Alfaro 
(1876), 35 li. T. 664 ; lie Suso, Kxj). Dovers (1884), 51 
L. T. 437, C. A.; Phelps, Stokes r. Cojnhor (1885), 52 
L. T. 873, C. A. ; Drown, Shipley v. Kouffh (1885), 52 
li. T. K78. C. A. 

2012. Express instructions to act in principal’s 
name.] — An agent intrusted with the possession 
of goods for the pur]iose of sale docs not lose his 
character of factor, or the right of lien attached to 
it, by reason of acting under special instructions 
from his principal to s(dl the goods at a particular 
price & to sell in th(^ principal’s luuue. — 8 tevkns p. 
Biller (18S3), 25 Ch. 1). 31 ; 53 L. J. Ch. 249 ; 50 
L. T. 30 ; 32 W. R. 419, C. A. 

2013. Special purpose — Payment of dues.] — A 
factor for the owner of a ship at an English port 
requests the master to delivuT the certificate of 
registry to him, in order that Ik* may pay the ton- 
nage duties at the Custom House. cannot, 
having thus obtained ]3ossession of certificate, 
retain it as security for the general balance due to 
liim as factor in r(jspcct of th(i ship. — Burn v. 
Brown (1817), 2 Stark. 272. 

2014. -Deposit for safe custody only.] — ^Yhere 

a policy of irtsurance is h^ft in the hands of an agent 
for safe custody only, the agent has no li<*n upon 
it, even though he has made advances without any 
other scjcurity than the policy ; but it is otherwise 
if the policy was deposited with liim as s(Hmrily for 
his advances. — IM uir r. Fleming (1822), Dow. & 
By. N. F. 29. 

2015. .] — O . & Co., merchants & fa(!tors 

in London, acted as correspondents & agents of 
L. & Co., merchants in Ilainbrng. In June, 1857, 
L. & Co. requ(?sted G. & Co. to purchase Mexican 
bonds for them, ^ “ hold them at our disposal.** 
G. & Co. purchased the ))onds wrote to L. & Co. 
that they hrfd drawn bills upon them for the amount 
which would balance the transaction. L. & Co. 
wrote to G. & Co., stating they would honour the 
bills, & “ wo ro(^ucst you in the meantime to 
keep the bonds m a safe custody, & give us the 


I numbers of the same.** G. <fc Co. replied, “ We 
I will, until further orders, retain for safe custody the 
; Mexican bonds.** The bills drawn by G. <fc Co. on 
I account of this purchase were duly honoured. 
Shortly after G. & Co. stopped payment : — Held : 
(1) the correspondence showed a special agree- 
I ment between the parties that the bonds wore 
i deposited for a particular purpose ; (2) G. & Co. 

1 had no lien upon the bonds for a gener^ balance. — 

: Bock v, Gorrisskn, No. 1993, imie. 

' Anvofntion : — Distd ITilh v. Forbes (1SC2), 31 L. J. Cli. 793. 

2016. Agreement between principal Sc third party 
for set-oiT.J — A. agreed to sell goods to B. to be 
accounted for in part of a debt to B. C. wdth 
notice agreed to sell the goods as factor : — Held : O. 
could not ret ain for a debt to him from A. — Wey- 
MOUTH V. Boyer, No. 1417, ante. 

For full tiims., srr S. (\ No. 1117, ante. 

(c) 0)1 irhal (Hoods — Possession,** 

j 2017. Only on goods in possession.] — A factor has 
, no lii‘n on goods for a geu(‘ral halanc.e, unless they 
I conn* into his actual possession. If, in considera- 
j lion of goods being consigii(*d to him, he accepts 
I hills dra\vn by the consignor, i)ays part of the 
j fi*(Hght after th(*y arrive, & b(*c<.Kues insolvent 
I before tin*- hills ari^ due, A fieforo tlu* goods got into 
j his actual pt>ss(‘ssion, the consiguoi* may stop them 
I in transiiii. — Kini.ocii v. ('katg (I7si)), 3 Term 
I Rep. 119; 100 E. R. 187; ajjd. (1790), 4 Bro. 

■ J’firl. Cas. 47. 

I Annotations : — Expld. Fi isc r. W ray (1S92>, 3 East, 03. 

I Apld. Fatten r. Thojnpsuji (J 816), 5 M.A’ S 350. Expld. 

Nichols r. (.’li nt (1817), 3* .‘)17. Distd, Dryuii.s r. 

I Nix (1839), 4 M. \V. 77.5. Refd. Sweet r. Fyju (1800), 

; 1 EiiKt, 4 ; v . Duvic.s (1805), 7 East, 5. 

I 2018. Goods left in vendor's possession.] — 

1 On Oct. 15, 1817, defts., as brokers of A., purchased 
! goods of B, A C^o. on Ids ac'couul, A agreed wdth 
j them that sucli goods should remain on their pre- 
I mises on<^ month, frea*. of I'ent-, A after that time 
' A. should pay rent until tludr removal. From 
I Nov. 7 to 1 1 d(*ft>s. shipp<*d part of th(3 goods by 
: ord(;r of A., who directed the ri‘maiTid<‘r to bo left 
: on B. A Co.’s premis(‘s t ill further onl(*rs. Shortly 
f afterwards 11. A (^). r(*(ju<‘;st-ed d(*fts. t»o r(‘movo 
' them, which they did not do, hut on Doc. i) A 10, 

I without any direction f rom A , they removed them to 
th(*ir own i)romis(*s, a docket having been previously 
struck against A. on the (hh A a commission issued 
on the KMh : —Held : ( L ) Iho- fiossossion continued 
in A. ; (2) defts. liad no U(‘n on t-lu* goods for a 
giiuoral balances duo from him to tlu'm as his 
brokers. -Taylor v, Rodinson (ISIS), 8 Taunt. 
(518 ; 2 Moore, C. 1*. 730 ; 129 E. R. 53(J. 

2019. Goods held as agent for third party.] — 

C., merchant at W., who had binm in the habit of 


PART VIII. SECT. 8, SUB-SECT. 4.— 
B. (c). 

2017 i. Only on cootls in possession.] ' 
— A factor ha.s no lien on poods aHnipnetl 
to him until they uctually come 
into bin po-^session. — Ulakk v. Gkkat 
Wksteun Ry. Co. (1859), 8 C. V. 191.— 
CAN. 

2017 ii. .1— L.. nn apent for pur- 

ohasine: oil for 11. , claimed a lieu for 
tho exmcral balance duo to him on the 
price of certain oil received by F. & F., 
as OfTCnts for sale of the oil for II. H. 
bocominp: bkpt., tho proceeds werf 
arrested by deft., a creditor: — Held: 
there Indns no iMi^session of the oil by 
L. hlmet'lf or by F. & F. for ]ii.*» behoof, 
L, had no rii^hi of lien over the price. — 
NKViTTr, CbEASLEY (182.3), 2 8. 184. — 
BOUT. ; 

2017 iii, Construct ire possession of ' 

policii .] — An agtmt effected an tnsnrance 
for a principal on a vcs.-el, tlie jxilicy 


bciiis made out in llio name of tie* i 
aji:ont, but remaiuinp: in the iKi'^KesHion ; 
of the iiiHuranee broker. On tlie huiii , 
ill tlio policy becoiniiiK due liiroiijdi i 
loss, both prlncipiil & ajrent elairued. i 
the latter in respect of a balance ailepred 
t<» be due to him by ids priueipjil : ~ i 
Held: the asreni liad a lic*n o\er the 
Tiolicy for liis general balance*. Hueh li<*n 
being equally effectual, whether the 
IKiliey continued in tho broker’s custody 
or bin own, the possession of the 
broker being taken as tlie posscKslon of 
the agent. — W’fLMOT v. WiJj^ox (Wil- 
MOT’H AKSIONI'-.K) (1841), 3 D. 815; 16 
Fac. 816.— SCOT. 

2019 i. Ooods held ns agent for , 

third jtarty .] — Goods having !»e(‘ri pur- 
chased by a joint adventure, of wliich 
of lading w'cro taken in the , 
name of one of tln^ tuirtta rfl, >vho, ■ 
vvithont the kno\^le<lge of Idscfi-partner, , 
delivered them to a third party, by 
whom they were consigned to an agi*iit. I 


along willi goods bciimgmg to IdmHclf, 
& ail advance having Ummi made by the 
age nt to the third iiavty on the con- 
signment : — Held : as Isdweeu the 
ngriit tin* eo*i>artner (1) thii goods of 
th<5 joint adveuturo were subject to a 
lien for money advanced at the time of 
eoTiHignment, but not to a li(‘n for tho 
geiKTul balanee due by the tliird party 
to the agent ; (2) the agent was entitled 
to apply them in extiiietloii of the 
siweial advance, so us (o enlargi’ his 
Roeurity over the goods of the Uiird 
party for payment of Ibf general 
balanee. — .J oji.vh'I’on S: Manu-.y v. 
>'iNi)LAV, Dm-’ & t’o. (1826), 1 S. 407. — 
- SCOT. 

2019 ii. .] “A mercantile 

agent of a eo, to pundiasf* gocnls made 
large advances on them, A i>y its ordtTS 
purchased, os its broker, otlier goods, 
of which he obtained possession, making 
no advances on the latter, which formed 
part of a Joint adventure in w'hlch tho 
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Agency. 


Sect 3. — AgenVa rights against prhicipal: Sub- 
sect 4, (r) <€; (d).] 

consigning cargoes of grain to B., a corn-factor at 
Bristol, wrote to B. stating ho was about to ship 
him a cargo of oats, & had drawn on him for £550, 

& desiring him to effect an insurance on the cargo. 

B. accepted the bill. Before the vessel sailed O. 
stopped payment sent the bill of lading, indorsed 
in Dlank to H., not informing him of his engage- 
ment with B. On arrival of the vessel II. sent the 
bill of lading to B., desiring him to act for him. B. j 
paid th(i freight, took possession of the cargo, 
which was seized by defis., creditors of C. under a \ 
foreign attach m(3nt : — Held : B. had not such a 
property in the goods as to enable him to maintain 
trover against defts. 

If C. liad autliorised H. to employ a broker for 
sale of the goods, & II. had placed them in the 
hands of B. for the purpose of sale, the argument 
for pltf. might apply, but all that C. does is to 
authorise H. to sell, & he has no right to appoint a 
third person (Barke, B. ). — ^Bruce v. Wait (1837 ), 

3 M. & W. 15 ; Murp. & Jl. 339 ; 7 L. J. Ex. 17 ; 
ISaE.R. 1030. 

Annokitionn : — Distd. Bryans v. Nix (IRIiO), 4 M. & W. 775 ; 

Evans v Nicliol (1841 ), 3 Man. & O. (514. 

2020. Factor ’s general lien only on goods in posses- 
sion as factor.] — A factor can only claim a lien for 
his general balance upon goods which come to his 
hands as factor. — Dixon v. Stansfield, No. 2021, 
post 

2021. Policy of insurance held as insurance 

broker only.] — A.& Oo., who carried on business at 
Hull as mercliant/S, factors, ship A insurance 
brokers, general agiiiit s, had had various dealings, 
as factors, with B. A Co., of London. Whilst the.se 
dealings W’ore going on btdAvt'en them, B. Co. 
wrote? to A. A (k). ref^ nesting them to get a policy 
of insurance effeeted lor tliem on tlie shi|> Exporter 
for a voyage from the Downs to South America, 
thcncii to the West Indies. A. A Co. procured the 
insui ance to he cjITecttHl, A B. Co. remitted them 
the fjremiuins, the policy I'emaining in the hands of 
A. A Co. : — IlcM ; A . Sc (kn not entitled <-o hold the 
policy as a lien for ( he general balance due to t hem, 
as factors, from B. Sc Co. — Dixon v. Stansfield 
(Stansfeld) (IS50), 10 C. B. 398; 10 L. T. O. S. 
150; 138 E.B. 100. 

2022. Goods consigned to factor — Bill of lading 
or other document — Intention to vest property.] 

— ^A.jOf Liverpool, wishing to draw' ujion (hebank- 
ing-hous(3 of B. in London to a large amount, agreed 
among other securities given to consign goods (o a 
mercantile house consisting of the same ])art ners as 
the banking-house, thougli under the firm of B. Sc 

C. : he remitted the invoict? of cargo A the bill of 
lading indorsed in blank to B. &. C., but the cargo 
was prevented from leaving Liveipool by an 
embargo. A. then became bkpt., being consider- 
ably imlcbted to B., Sc the cargo was delivered to 
his assign(3es by the captain: — Held: B. Sc O. 
might maintain trover for it against the ca]>tain. — 
Hatllex?. Smith (1790), 1 Bos. Sc P. 503 ; 126 E.R. 
1066. 

; — Consd. Patten r. Thompson (181 C), 5 M. & S. 

350. Distd. Milolu‘1 r. Edo (1810), 11 Ad. & El. 888. 

Coned. inmUok r. Sowell (ISS4), 13 Q. B. j). 159, (?. A. 

Raid. Bryans v. Nix (1839), 4 M. & W. 775. Hentd. 

Loaak v. Scott (1877), 25 W. R. 054, C. A. 

2023. .] — T., a corn merchant. 

at Longford, who had been in the habit of 
consigning ca^’goes of corn to pltfs. as his 
factors for sale at livorpool, Sc obtaining 
from thoiii acceptances on the faith of such 


consignments, on Jan. 31 obtained from the 
masters of two canal boats (No. 604 & No. 64) 
receipts signed by them for full cargoes of 
oats therein stated to be shipped on board the 
boats deliverable to T.’s agent in Dublin, in care 
for Sc to be shipped to pltfs. at Liveri)ool. At 
the time boat 604 was loaded, but no oats were 
then actually 8hii>ped on board boat 54. On 
Feb. 2 T. enclosed these receipts to pltfs. & drew a 
bill on them against the value of the cargoes, which 
pltfs. accejited on the 7th Sc r)aid when due. On 
Feb. 0 W., an agent of deft, who was T.’s factor for 
sale in London, arrived at Longford & pressed T. 
for security for previous advances. T. on that day 
gave W. an order on T.’s agent in Dublin to deliver 
to W. the cargoes of boats 604 Sc 54 on their 
arrival there. Boat 604 had then sailed from 
Longford, but boat 51 was only partially loaded. 
The loading was completed on the 9th, & T. then 
transmitted to W. in Dublin a reccii)t signed by the 
master of the boat (in the same form as those sent 
to pltfs.) making the cargo deliverable to W. W. 
received this on the lOtli. On their arrival in 
Dublin W. took possession of both cargoes for 
deft. : — Held : the property in the cargo of boat 
604 vested in pltfs. on their accc])tance of the bill. 
Sc they were entitled to maintain trover for it, but 
they could not maintain trover for the cargo of 
boat 54, since none of it was on board, or otherw ise 
specifically appropriated to pltfs., when the receipt 
for that boat w^as given by the master. Qu. : 
W'hother a document, similar in form to a bill of 
lading, but given by the master of a boat navigating 
an inland canal, has the (*fTect of such an instru- 
ment in transferi’ing the f)i’op(*rt y in the goods. — 
Bryans v. Nix (1839), 4 INI. Sc W! 775 ; 1 llom Sc 
H. 480; 8 L. J. Ex. 137; 150 E. H. 1634. 

I Annoiafions : — Distd. Evans v. Niobol (1841), 3 ISfaii. & IL 
(>14 ; Jpiikynsr. Usborno (1844), 7 Man. & Q. (J78. CODsd. 
J{e WillHliire Iron Co., Eor p. Pearson (18C8), 3 Ch. App. 
443. Refd. Gattonio r..AilamH (1«()2), 12 C. B. N. S. ,5(50 ; 
British A; India Steam Nuvijjration Co. v. Do Muttos, Do 
MattOH V. Brifisli A India Steam Navipration Co. (1 8C4). 4 
New Rex). (>7 , Ex. Ch. ; ( 'alcntta & Burmah Steam Naviga- 
tion Co. V. de Mattos (18(54), 33 L. J. Q. B. 214, Ex. Ch. ; 
Moyerstein v. Barber (180G), L. R, 2 C. P. 38. 

2024. .] — C\, a manufacturer at 

Newcastle, consigned goods to E. Sc Ck>.,his factors 
in London, sx>ecillcally to meet a bill drawn upon 
them, transmitting to them a recei])t, signed by the 
mate of the vessel, acknowledging the goods to 
have been received on board to be delivered to E. & 
Co. : — Held : E. Sc C/O. had a sufficient ])roperty in 
the goods A right to the j)o.s.ses.sion to entitle them 
to maintain trover against, a wu'ongdoer, the con- 
.signor not having repudiated the contract upon 
which they w’^ore sent. — Evans & Evans p.Nichol 
& Nichol (1841 ), 3 Man. & G. 014 ; 4 Scott, N. K. 
43; 5 ,Tiir. 1110; 133 E. K. 1286; suh noni. 
Evans v. Niciiol & Ludlow, 11 L. J. C. P. 6. 

For full anus., sre ok Coops. 

2025. Possession by servant -Pledge by agent.] — 

Where a broker pledgees his principal’s goods as his 
own, the pawnee who claims by such tortious act 
of the broker cannot claim to retain against the 
principal in trover for the amount of the lien the 
broker had on the goods for his general balance at 
the time of such [)ledge. It may he otherwise 
where one who has a lien delivers the goods to a 
third person as security, with notice of his lien, Sc 
appoints him to continue his possession as his ser- 
vant for preservation of his lien. — McCombie r. 
Davis (1805), 7 East, 5 ; 3 Smith, K. B. 3 ; 103 
E. K. 3. 

AnnofaHonfi : — Distd. Piokerinior r. Busk (1812), 15 East. 38. 
I Consd. (’ole r. North Western Bank (1875), L. R. 10 C?. P. 


oo. & otlxers were concerned. In a 
oomiKd.lt Ion wltli creditors of the joint 
adventure : — field : the aprent had no 
lien over iheae for security of Ills 


ff<'ncral balance ari.sinp: ont of the 
tmnsaction with the co.. Sc was l>ound 
to conslpm the whole proceeds, altlionpli 
one of the creditors had drawn dividends 


which considerably diminished his 
debt — there boinpr other claimants to 
the fund. — M’Call Sc Co. v. Dlacic & 
Co. (1824), 2 Shaw’s App. 188.— SCOT. 
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354 . ReW. Donald v. Suckling (1 866), 30 J. P. 565. Mestd. 

I'eatherstouchaugh v. Johnston (1818), 2 Moore, C. P. 
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2026. Lien on price though no possession of goods.] 

— Where a factor is in advance for goods by 
actual payment, or where he sells under a del 
credere commission, whereby he becomes respon- 
sible for the price, he has a lien on the price, 
though he has parted with the possession of the 
goods (CiiAMBRE, J.). — Houghton v, Maitiiews 
(1803), 3 Bos. ifc P. 485 ; 127 E. R. 263. 

Annotations : — ^Refd. Morris r. Cloashy (181.3), 1 M. & 

.576 ; Hudson v. Granger (1821), 5 13. & Aid. 27 ; Bramwell 

V. Spiller (1870), 21 L. T. 672. 

2027. Ship’s papers— Agent for sale of ship.]— 

Where A. commissioned B. to sell a ship for him, 
having deposited her register with him for that 
purpose, became bkpt. : — Held : B. had a lien on 
the register against the assignees of A. for the 
amount of his demand against A., consisting partly 
of charges incurred on the ship’s account, A partly 
of other charges. — Mp:ftTAKii r. Atkins (1814), 5 
Taunt. 381 ; 1 Marsh. 70 ; 12S E. R. 737. 
Annotiiiion : — Distd. Wilson r. Iloathor (1814), .5 Taunt. 642. 

2028. Possession after bankruptcy of principal.] — 

An actual possession given to a facixir by a carrier, 
by order of the shipper, after the latter’s bkpey., is 
not such a possession as will give him a lien against 
the assignees, although th(^ goods were shipped on 
account of the factor, A: bills had been accepted by 
him on the faith of it. Such an order rather 
operates to defeat his claim of lien, as being an 
act of ownership exercised by bkpt. Nor is a 
delivery to a master of a vessel, where the con- 
signor has written to the consignee, apprising him 
that lie has consigned to him, & requesting him, on 
the faith of such consignment, to accejit bills (which 
he accepts & pays), such a constructive delivery to 
a consignee as will give him a lien against (he 
assignees; it is not within the jtrinciple of the 
cases, which decide that an eeput able right will 
supply the deficiency of an acf-ual delivery in 
support of a well-founded lien not perfected by 
possession. Letters advising of a consignment of 
goods to a party who has accepted bills on the 
faith of such consignment ace not emiivalent in 
effect to bills of lading indorsed. — Nicnous v, 
Clent (1817), 3 Rricc. ,517 ; 146 E. R. 348. 
AuTwiation: — Distd. Bryans Nix (18.3!)), 4 M. & W. 77.5. 

2029. Possession after secret act of bankruptcy.] — 

A trader, after a secret act of bk]>cy., consigned 
goods to a facUjr, who agreed to advanc*? money 
thereon, & accepted A; paid bills drawn on him by 
the trader. A commission afL'rwards issued 
against the trader on siirh ])rior act of bkpey., after 
which the factor sold the goods A rec<*ived money ; 
— Held : hci was answerable to th c assignees for the 
value of the goods. — C opland v. Stein (1799), 8 
Term Rep. 199 ; 101 E. R. 1,344. 

Annotations : — Distd. Canh d. Youncr (1821), 2 B. & C. 413. 


Mentd. ne Slobodlnsky, Exp. Moore, [1903] 2 K. B, 517 ; 
Re Hart, Ex v* Green, [1912] 3 K. B. 6, C. A. 

Seet now 9 Bkpey. Act, 1914 (c. 59), s, 45. 


(d) In reaped of what Dishursemenia^ DMa^ etc. 

2030. Debts contracted before relationship 
existed.]— A., afactor, having sold goods ofB. in his 
own name to C., the latter, without paying for these 
goods, sent another parcel of goods to A. to sell for 
him, never having employed A. as a factor before. 
C. then became bkpt., A his assignees claimed the 
goods sent by him to A. which still remained un- 
sold, tendering the charges uj)on those goods. A. 
refused to deliver them up, claiming a lien upon 
them for the pri(;e of the fonner goods sold by him 
to C., there being a balance then due from B. to 
himself : — Held : the assignees entitled to recover. 

A factor has no general lien in res})ect of debts 
which arise prior to the time at which his character 
of factor commonce.s. Liens of factors have been 
allowed for the convenience of trade A w ith a view 
to encourage fact/firs to advance mon(‘y upon goods 
in (heir ]>ossc?Hsion, or which must come to their 
liands as factors ; debts which are incurred prior 
to the existence of the rtiation of ]>rinci}>al A agent 
arc not contracted u}>oii this principle (Chambke, 
.T.).— Houghton JVlArriiEWs, No. 2026, ante. 

Annotations : — Refd. Morris r. Oleasby (1813). 1 M. &. S576; 

Hudson V. Gruiucor (1821). o B. & Aid. 27 ; Bramwell r. 

Spiller (1870), 21 L. T. 672. 

2031. Liabilities incurred without authority — 
Goods delivered to broker as agent for principal.] — 

A broker punJiasing goods for his principals, with- 
out their knowledge, added to the terms ol purchase, 
which the j>rincipals had agr(‘ed to, a guarantee by 
himself of their bills. T\u^ goods were delivered to 
thebroker, A the princijjals became bkpts. : — Held : 
the broker could neither dc'tain th(' goods as u])or) a 
stoppage ^m/m/i<,norhadho anyli(ui on them for 
the money he had ])aid on his guarantee.* — (hTUNEY 
V. Htiaup (1812), 4 Taunt . 212 ; 128 E. R. 322. 

Annotation : — FoUd. Morris v. Cleashy (1816), 4 M. & S. 

566. 

2032. Charterer’s agent— Expenses & loss — Not 
commission or profits.] — A., in New Brunswick, 
employed B., an agent in liondon, to charter a 
number of vessels for the removal of a quantity of 
deals from the former placfs which w(^r(j to bo 
consigned to B. for sale. A., in brc3ach of the con- 
tract, consigned tlu* ships A forwarded the bills of 
lading to 0. : — Held : (1) B. liad a lien on all the 
(cargoes for the exjumses A pecuniary loss actually 
incurred by him undcT tlu* contract in respect of 
each of the vessels ; (2) he was (mtltled to stay 
the proceeds of one of the cargoes, before it had 
been transmitted by the consigntui to the shipper, 
until the whole of such expenses had been paid to 
him ; (3) he was not (;n titled to any lien for com- 
mission or profits which he might have earned if 
the cai*gocs had been duly consigned to him. — 


PART VIII. SECT. 3. SUB-SECT. 4.— 
B. (d). 

r. Advonres to shipbuilders — Custom - 
house cxitenses.] — direc'ted tu 

contract to build a ship, ho cojitra<iU'd, 
makintr advaiiccH to the buildern, it 
lieinjc oirrced that the prineipalH nhould 
Hupply the riRj^iiiK, whieli wan d<divered 
to tlie agents. Tlic agents obtained a 
transfer of the ship & registerc'd it in 
the name of one of their partners : — 
Held : tti<‘ pn)perty in the rigging woh 
the principal but tin? agcuits had a 
Hen on it for the advances made & for 

„ . K. 412; 1 C. H. A. 

8 ; 1 Hep, 362 ; 1 R. J. R. Q. 330 ; 
Eng. Hep. 357.— CAN. 

1. Money advanced to redeem Itonds.] 
-Pltfs. sued defts, to recover bonds 


of a land eo., claimed to be tiie ])ro- 
I jKTtv of pltfs. Tho board of (liree.U»i*H 
I of twtli pltf. & d<‘ft. cos. were eomiM)sed 
I of same individuiUs, who also cfint rolled 
i the land eo. I)eft4^. acted as agent h>r 
j tlie land co. in the handling of its bonds, 
I & when certain of tlio iKJiids mat ured, as 
; a t<;mi»orary expedhmt Usik them tip 
with nmney in part belonging to jdtfs, 

, Later, the laud co. being unable to re> 
i deem, a minuto wa« put tUrougli the 
, Ixmks of both eoH., reciting that pltfH.had 
purchased the Ixinds: — IJeM: pltfs. wen 
entitlc‘d to the bonds subjeet to defts.' 


t. Ageni of purchaser paying lieti note.] 
— An instrument in the form of a pro- 
missory note given for the price of an 


article wltli th(‘tiddedcondit.ion that title 
tn tlie propeii.y, for which the not-e is 
giv(‘n, shall reniiiin in the vendor until 
the nol<; is tiaid, is not. a promissory 
not.e or negotiable Instrument ; & an 
agent wdio, having indorsc'-d sucdi in- 
strument as surety to the vendor, pays 
the amount th<*reof upon default of tho 
maker, is HUi)rogaf.ed by law Jn the 
lights of the vendor & is fMitItIcMl to the 
ow^nershlp of the property sold under 
. .. agreement. — Douvai, v. (Ukiukk 
(1316), Q. U. 51 S. (I 313.— CAN. 

u. f.'osts ifu'urred by agent in con- 
du4ding legal jtroeeedings .] — An agent 
eondueting an ai»peal to Tjand Tax 
( kunrs. has not a lien upon dociimentH 
of his T»rinej])al e<»mlng into his hands for 
his eharges in respect of such appeal. — • 
Wa'fhon V. Clinch (1879), 5 V. L. 11. L. 
278.— AUS. 



554 Agency. 


Sect — Agents riglils against principal: Sub- 
sect 4, H. (fi), C, J). ] 

Young v. Nkill (1803), 32 Bcav. 529 ; 0 L. T. 9 ; 

9 Jur. N. H. 970 *, 1 1 W. R. 1052 ; 55 E. R. 208. 

2033. Interest.] — Tho jx’titionerH, factors of the 
bkpt., hold a iargo quaiitil y of sugars in their hands 
at the time of tlu^ hkpcy., on which tiiey had a lien 
for £1 1 ,591 1 5tf. 4d. ^ interest in respect of previous 
advances, 9'iiey had deferred the sale of the sugars 
at tli(^ n^quest (jf hkpt. befoi'e the bkpey., & of the 
assignees aftcTwards, in expectation of a rising 
market ; <fc the sugars wc‘re eventually sold to great 
advantage :—TIcld : petitioners entitled to apply 
tlu‘ proceeds of th<‘ sugars in j>ayinent of the interest 
on their debt accruing after the hkpcy., & to prove 
for the balance of the princi])al without deduction 
being madci in res])ect of the interest so received. — 
He Lancastek, Bit p. Kensington (1835), 1 Deac. 
.58 ; 2 Mont, isi A. 300 ; 5 J.. .1. Bey. 4. 

Jnnotation : — Distd. Jfe Savin (1872), 7 Ch. App. 761 n. 

2034. Outstanding acceptances.] — A jirincipal 
gave notice to his factor of an intended consignimmt 
of a ship to him for the purpose of sale, & in conse- 
nuence dr(iw hills on him, w Inch the factor accepted. 
The principal di(‘d, <fc his exors. directed the capt ain 
of the ship I/O follow his former orders ; the captain 
thereupon d<diver(‘d the ship int o the jiossession of 
the factor, who sold same : — If eld : tVie factor had 
a lien upon the proceeds as well for the amount of 
money disbursed by him for the nc^cessary ust» of 
the ship on its arrival, & for the ac(;eptances by 
him actually paid, as for tin* amount of his out- 
standing acceptances not. t.lu'u du<‘. — Hammonds 
r. lUiiChAY (1802), 2 East., 227 ; 102 K. R. 350. 

ArnoiatloriB : — Distd. Dynon r. Pont , 119171 1 Cli. 99. 

Mentd. lUnhurdson r. Gohh (1802), 3 Doh. Sc P. 119; (lilcs 

r. Grover (1832), 9 Plug. 128. 

2035. Winding up — Goods delivered up 

under order.]— 'VV. was a j)pointed ag<*nt of a co. for 
the sale of goods manufact ured hy the eo. Bart of 
th<^ arrangement was that th(‘ co. should draw on 
W. against goods assigiu'd to liim as agent. W. 
accepted a hill for £200 at 4 mont hs’ date : before 
th(J bill arrived at. mat urity t he co. was ordered to 
be wound up, A goods tlum iii possession of W. 
\vero tak('n })y the liquidators A sold hy them. W. 
honoured t-he hill when it. avriv<'d .at inaturity : — 
Held : (1 ) VV’. luid a lieu on gt>ods to the extent of 
the payment by him in r<‘spt*ct of the bill ; (2) he 
was (Uitit led to b(* repaid tlu^ amount paid by him, 
out of the proceeds of the sah* of the goods. — He 
Raw’s Patent Feltoi) Fa i3RT(' Fo. (1879), 1 Ch. 
1). (131 ; 45 B. .1. Ch. 31S ; 24 W. R. 597. 

2036. Outstanding bills.] — S.,whohjid for many 
years t raded as a timb(‘r merchant in his own name, 
entered into an agreenuait with F. A (’o., also 
t imber merchants, to carry on his business thence- 
forth as t h(4r agent, at a remuneration by way of a 
share of profits. The business was t/heuce forth 
carried on uiidt*r t his agrcHMmmt.but in the name of 
S. as before. S. dealt with the t imber in his posses- 
sion as if h(' were the absolute owner of it (except as 
beiwetm himself A F. A Co.) A there was nothing 
done to inform tlu' outside world of the change 
wiiich had taken place. In the course of the busi- 
ness F. A (b, drew' bills on S., wiiich be accepted in 
his ow n name t o be prot ect ed by F. A Co. Both F. 
A Co. and afterwards S. filed liquidation petitions. 
Before S.'s liquidation F. A Co.’s trustee demanded 
the timber in bis hands, w hich w'as refused : — Held : 
U) the extent of the current bills. S.’s estate had a 
lien on the timbe^r . — He Faw'ci's, B.r p. Buck 
( 1S70), 3 Ch. D. 795 ; 34 L. T. 807. 


C. Rights under and Effect of Lien , 

2037. Lien not assignable — Right of principal to 
recover goods — Pledge a discharge of lien.}— If a 

factor pledge the goods of his principal, the latter 
may recover the value of them in trover against the 
pawmee, on tendering to the factor what is due to 
him, wdt h out any tender to the pawnee. — Daubigny 
V. Duval (1794), 5 Term Rep. (504; 101 E. R. 3.38. 

Annotations Re!d. M’Combio v. Davies (1805), 7 East, 5 ; 
Fielding v. Kyiner (1821 ), 2 Bred. & Bing. 639 ; Donald 
V. Suckling (1866), 7 B. & S. 783. 

2038. Bankruptcy of principal — Goods in order Sc 
disposition of principal.] — A Scotch firm had a 
branch in London, wliich was wholly conducted by 
an agent A manager at a salary, but in their name. 
By contract, he was to have a lien on goods con- 
signed to him for bills accepted by him for the firm. 
The firm became bkpt. in Scotland : — Held ; (1) the 
goods under the manager’s control at the time were 
within the “ order A disposition ” of bkpts. ; (2) they 

{ )assed to the assignees of bkpts. unaffected by his 
ien. — Hoggard v. Mackenzie (18.58 ), 25 Beav. 493 ; 

4 Jur. N. S. 1008 ; (5 W. R. 572 ; 53 E. R. 725. 

2039. Crown — Available against — Goods seized 
under extent.] — A factor to whom goods have been 
sent for sale A w'ho has ficcepied bills of exchange, 
drawm on liim by his i)rincipal to the amount of 
their value, has alien on such goods, A the purchase- 
money, available against the Crown where the 
goods or money have been seized by the sheriff 
under an extent against the principal for a debt due 
t-o the (’rown. — R. v, Lee (1819), (5 Brice, 3(39 ; 140 
E. R. 837. 

AnnoinlUms : — Consd. B. r. Ilmiit)hory (1825), M’Clo. & Yo. 
173 : SpearsJ t\ Lord Advocate (1838-9). 6 (3. A Fin. 180. 
Refd. Giles V. Grover (1832), 9 Bing. 128 ; A. -CL v. True- 
man (1843), 11 M. & \V. 691. 

See , further , Crowv Bractic'k. 

2040. Exercise of dominion over goods — Securing 
possession.] — An agon(. luiving a lien is not guilty of 
a convorsit>n for dealing w'il h goods in such a way as 
is right A reasonable in order to retain it. A 
shipping agent having a lien on the bill of lading of 
goods he has shipped may, if the lien is not satis- 
fied before they nave reached their destination, 
have the goods brought home in order to retain his 
lien on them, A is nt)t liable in trover for so doing. 
— Edwards r. Southgate (18(52), 10 W. R. 528. 

2041. Consideration — Giving up policy subject to 
lien— Promise to pay amount due — Statute of 
Frauds.] — ^Bltf., a broktw, having a lien on certain 
policies of insurance (*ffectod for his principal, for 
w'hom lie had given his acceptanc(\s, deft, xiromised 
that he would provide for the payment of those 
acceptances as they became due, upon pltf.’s 
giving up to him such policies, in order that he 
might collect for the principal ( he money due there- 
on from (he underw'ritcrs. This was done, A the 
mom^y w^as afterwards reciuved by deft : — Held : 
this W'as not a promise for (he debt or default of 
another within Stat. Frauds ; A pltf. might re- 
cover against di‘ft. as w'cll for the brt'ach of agree- 
ment in not jiroviding for the payment of the 
acceptances, as also upon a count for money had A 
received. — Cahtlino v. Aubert (1802), 2 East, 325 ; 
102 E. R. 393. 

Annotations : — Distd. Thomas v. AVilllams (1830), 10 B. & C. 
664: Roiince v. Woodyard (1846), 8 L. T. O, S. 186. 
Apia. Macrory v. Scott (1 850), 5 Exch. 907. Refd. Edwards 
r. Kelly (1 817), 6 M. & S. 204 ; Hampton v. paulin (1827), 
4 Bing. 264 ; Fitzgerald r. Drossier (1859), 7 (\ B. N. S. 
374 ; Ilarhurg liulla Bnhbor C^nnb Co. v. Marten, [1902] 
1 K. B. 778, C. A. Mentd. Andrews r. Smith (1835), 2 
Cr. M. & B, 627 ; Couturier v. Ilastie (1852), 8 Exch. 40. 
2042. Priority— Lien on freight. ] — A. purchased a 
ship of C.,in consideration of three bills of exchange, 


PART VIll. SECT. 3, SUB-SECT. 4.— C. 

2042 i. Prior Uu— Lien for advances — 
Claim of judgment debtor.] —An ngt.'ut 


for purcha*»e of goods, who supplied 
funds for the purchase & for carriage 
A insurance, consigned the goods, A 
while in transit A., the principal, fulled. 


When the agent proceeded to take steps 
to obtain ik>sscss1ou, his right ^vaa dis- 
pnted by a judgment creditor : — Held : 
(1) the agent w'as an unpaid vendor Sc 
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which ho indorsed & delivered to the vendor. A. 
about the same time wrote an order to his agent W. 
directing him to pay the amount of one of the bills, 
£750, to C. out of the freight of the ship. By a 
subsequent written order A. directed W. to satisfy 
out of the freight the amount of any current bills 
given by him in payment for the vessel. W., after 
accepting both orders, discounted for C. the £750 
bill. Upon the construction of tlie orders & cir- 
cumstances of the case generally : — Held : (1) the 
second order was not a revocai ion of the first : 
(2) the lien of W. on the freight for the amount of 
the £750 bill was prior to that of the hold(*rs of t he 
other bills. — M iln (Mn.NK) r. W.alton (1843), 2 V. 
A V. Oh. Cas. 354 ; 7 Jur. 892 ; 03 K. U. 15t>. 

2043. Lien for advances— Joint property 

— Separate debt,] — Three firms. A., Ih, & C., 
purchased corn in America, in which purchases they 
were jointly interested ; part was remit ted to 
Kngland ; the bills of lading being indorsed in 
blank were put into the hands of (I on account of 
the throe firms, & C-. consigned such part to defts. 
for sale by them. Uefts. sold. same. A realised a 
net sum of £8,900 lOs. Id, C'., previously to this 
consignment, had made other largo consignments 
of corn for sah* to defts., being partly corn which 
they held as factors, A partly corn belonging to 
themselves. These cargoes so consigned were sold 
by defts., who received the proceeds. C. drew 
upon deft.«., who accepted the bills A duly iiaid the 
same. The whole so paid exceeded tlie sum 
realised by the sale of all the cargoes consigned 
including that which produced the £8,909 10^?. Id. 
Uefts. having claimed a liim on this latt er sum : — 
Held : ( I ) there was no cont ract , express or im- 
plied, giving tliem any further lien : (2) when all 
demands on the t hree firms joint ly had bcMuisat isfied , 
those firms had a right to th(i proceeds, notwith- 
standing any separate d<‘ht due from any one of the 
consigning firms. — D p:nnlstoun r. Voitxg (1850), 
15 L. T. O. 8. 340. 

2044. Production — Document subject to lien not 
privileged from,] — A broker who has elTected a 
policy, A has a lien on it for his premiums, may be 
compelled by the assured to produce it on the trial 
of an action against the underwriters, A he i.s a 
competent witness (notwithstanding his lien) to 
prove all matters conntjcted with tdie policy. — 
HuN'rEKv. Lpiattiley (1830), 10 B. A (>, 858 ; L. 
A Welsh. 125 ; 5 JMan. A By. K. B. 522 ; 8 Ju .T. 
O. 8. K. B. 201 ; 109 B. K. 007 ; affd. on another 
point, 7 Bing. 517, Kx. Ch. 

j^imolations I^cy v, Biirlow 1 Kxc]i. 800 ; 

Kc IlawkCH, Ackorniiin r. Lockliarf, 1 1808 1 2 COi. 1. A. 

Reid. OibHon r. Overbury (1 841), 7 M. A W. 555 ; Boyle 

r. Wisomau (1855), 10 Kxoh. 047. 

2045. Sale — No right of.]— A factor who has 
made an advance to his principal in resp(*ct of con- 
signments ali*eady made, has iif) right to s<*ll con- 
trary to his principal’s orders, even aftfT demand , 
of payment, A notice that in default he will sell to j 
repay himself. If in such a case th<* factor does j 
sell, it is no defence that lie believed the sale l^o be, ■ 
A that it was in fact, for tlie principal’s benefit , 

The making of the*, advance may be good consi- 
deration for an agreement that the* authority of the 
factor to sell shall be* irrevocable, but such an effect 
will not arise independent of the agreement (Wilde, 
C..T.). — Smart r. Sanders (1848), 5 C. B. 895 ; 17 
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L. J. C. P. 258 ; 11 L. T. O. 8. 178 ; 12 Jur. 751 ; 
136 E. R. 1132. 

Annotations : — Retd. Head r. Anderson (1882), 10 Q. B. D. 

100; Frith r. Frith, (190CJ A. V. 254, 1‘. C. Mentd. 
’ Donald r. Suckling (1860), L. R. 1 Q. B. 585. 

2046. Except by usage— Silk trade.] — 

SiEBEL V. Springfield (1803), 8 New Rep. 30 ; 9 
L. T. 324 ; 12 W. R. 73. 

Annotations Refd. Johnson r. Stonr (1863), 15 0. B. N. 8. 

330. Mentd. l)e Comas r. l»rost (1805), 3 JMoo. P. C. C. 

N. 8. 158, P. C. 

2047. Settlement with agent — Answer to claim by 
principal for price.] — The owin^r of goods being in- 
debted to a factor in an amount exceeding their 
value, consign(‘d tlieni t() him for sale ; the factor 
being also siinihu ly ind(*bted to S., sold the goods 
to liini. The factor aft (*rwards became bkpt., A:, 

, on settlement* of aeeoimts h<*twoen S. A tho 
assignees, S. allowed credit, to them for tho price of 
the goods, A he tlioji ])roved t lie r(*.sidue of lii.s claim 
against the est ate i - JIcld : as t he faeXor had a lien 
on tlie whole price of the goods, such sett lement of 
accounts }>(‘tween the vendtu* A the assignees 
affordi'd a good aiiswcn* to an action against the 
vendee for the ]>ri(‘e of t he goods, hroughi- either by 
or on aeeount. of tlu* oiiginal owner. — II ttdson v. 
Orangkr (1821 ), 5 B. A Aid. 27 ; 100 B. R. 1103. 

Annotations : — Distd. ]\io('a)l ?•. Ausiralian Meal Co. (1870), 

10 W. \l. 188. Refd. Timu'i r. Thomas (1871), L. K. 6 

C. 610. 

1). Ifotc Lost. 

2048. Parting with possession. I — ^If a factor parts 
with possession of the goods to tho owner, he 
loses his lien for the balance* of accounts. — Kruger 
V. Wilcox, No. 19S9, ante. 

Annotations : — Consd. (Jodin r. Loudon Assoc*. Co. (1758), 1 

Burr. *J8!). Distd. Foxiioll, r. i)('veuMldre (1760), 2 Burr. 

1>.*U . Consd.llougiilon r. Mail lit*uH(l.s03), 3 Oos. A.1M85. 

Refd. Ur<‘(‘u r. Farmer (I7(>8>. I Burr. 2214 ; Morris v. 

Cloa.sby (1813), 1 M. A S. 576 ; Oarm tlr. Ifrumlao (1843), 

6 Man. AG. 630. 

2049. .] — 0. purcdiased goods of ]>ltf. in 

London, A ordered them to he forwarded to 
Guernsey by the, caiv, of deft-., (\’s shipping agent 
at 8outham])t(>n. Deft . took t he goods from the 
warehouse of a IkukIou A Southampton waggoner, 
by whom they had l)e(‘n brouglit from Ijondon, 
Xiaid tlie waggon(‘r’s (diarges, A shifiped the goods 
for (iiiornsey in deft.’s mtine. <^, who was insol- 
vent, wrote at the recjue.st of pltf. to deft, to reland 
the goods without saying why ; deft.’s clerk, in 

I his inaste*r’s abs(‘nce, obtained a cuslom-houso 
I order for that purpose, hut Ixdorcj Ik’s liad relanded 
i the goods, the vendor of ntlier goods sold to O. A 
shipped in the same vessid, although a stranger to 
■ A without, authority from pltf., ordered deft.’s 
ch*rk to stop llie gof)d.s sold by ])Itf. to C. ; when 
deft.’s clerk promised deft, should hold them for 
the owner ; — Held, : d<‘ft.’s having taken these 
goods from the waggoiK'r, A liaving paid the wag- 
goner’s charges A shipped the goods, was not such 
a determination of the transit uti to (jJuernsey as to 
authorise d(dt. to hold goods in assertion of a lien 
for a general balance due to him from C. — Nictiolls 
V. Le Feitvre( 1H35), 2 Bing. N. (k 81 ; 1 Hodg. 
255 : 4 L. J. 0. P. 281 : 132 B. K. 32. 

2050. .]— (\ A Co., cotton brokers in Bom- 

bay, were in the habit of buying A shipping cotton 


liad a lien on the a completed 

coi\traci for the yale not withstanding:, 
for the price A julvamccs inado m 
respect of them by him ; (2) tlie rip:ht 
of stoppage in transita by the consignor 
wa.s an cider A preferential lien A could 
not lie defeated by claims of other 
creditors. — B iiou^natii v. B.vij Nath 
( 1807), 2 Agi*a, 11,— IND. 

V, No right to regUier charge on 
realty .] — The right of retention by an 


agent of what ho lias re'ceived, even 
, when his claim for work is contcslod, 
I does not aiitliorisc him to regif.ter a 
{ notice of his lien against any n'tilty 
I ho retains.-- -ErniY v. Edia', Q R- 7 
, IL 300.— CAN. 

j PART VIII. SECT. 3, SUB-SECT. 4. - D. 

i w. Lien on title deeds — Not ter- 
minated by transfer of vroperiy to 


i another 'i>roj)rirtor.\- Til)'* deeds of a 
■ property eont inning in lh<* hands of the 
agent ot n former propri< t<)r ari! sutdect 
to Gie Dgent’s h>T>ofh< e, in seenrJty of 
any ueeoiinl for business incurred by 
j the proprietor, HUl>se«pj(*rjt to tJie dato 
j of (jej»osit, not wit listandiifg the trans- 
I ferenee of the e-ifate to another pro- 
pri<*tor, A same Ix-ing eonducted by the 
' agent. -firTHHlK V. GoilATK, DYKLS, 

‘ rm*. (183U), 2 tic. Jur. 193.— SCOT. 
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Agency. 


Seel. 3. — AgenVf* rights against principal: Suh^ 
sect i, p. sjih-sevl. 5.] 

for II. & Co., retaining? iht) mate’s receipts for the 
cotton until payment of their charges. C- & Co. 
having purcliased & sliippod for 11. <fc Oo. a 
qu/intity of cotton, took receipts from the mate in 
the name of JJ. <te Co., which were indorsed to them 
by li. <te Co. H. & Co. obtained from the master of 
the ship, to whom C. & Co. gave no notice of their 
lien, bills of lading for the cotton which were 
hypothecated to a firm of bankers, who also had no 
notice of C. Ac Co.’s claim : — Held : (1) C. & Co.’s 
lien was gone when they had shipped the cotton ; 

(2) the bankers’ security was not affected; 

(3) tiuj master was not chargeabhi with default. — 
ilATllKHINO V. LaING, LAINfi V. ZkDEN (1H73), 
L, H. 17 Kq. 92 ; 13 C. .7. Ch. 233 ; 29 L. T. 731. 

2051. Possession once parted with —Lien cannot be 
revived by stoppage in transitu.] — One who has a 
lion on goods in his possession, if he aft<*rwards 
deliver tln^in to a ship carrier to bo conv€iyed on 
account at his principal’s risk, tliough unknown 
to the carrier, cannot recovcir his lien by stopping 
the goo<ls in Iransilu Ac procuring tlicMii to be rede- 
livend to him by virtue of a bill of lading signed by 
the carrier in the course <»f his voyage. — S wket v. 
Pym (1809), 1 Kast, 1 ; 102 K. li. 2. 

Annottiilon : — Consd. M’Comiilc r. Davies (1805), 7 East , 5. 

2052. Recovery of possession — Revival of 

lien — Insurance broker.] — ^Although a broker may 
have parted with tiie possession of a policy, still, if 
he becomes r(q)OHS(‘ss(Hl tbc'reof, as for the purpose 
of procuring an adjustiiumt after loss, he has a li(*.n 
upon it for proiniurns wliich may be unpaid. — L evy 
V. Baknari) (1818), 2 Moore, C, V. 31; 8 Taunt. 
140; 129 K. K. 310. 

2053. Taking security.] — If a security is taken for 
a debt for which tln^ agent has a lien upon property 
of the principal, such security being payable at a 
distant day, the lien is gone (Tinoal, C.J.). — 
Hewison V. (lUTimiE (lS3fi), 2 Bing- N. C. 755 ; 2 
Hodg. 51 ; 3 Scott, 298 ; 5 L. C. J. C. 283 ; 132 
E. It. 290. 

Jnnotntum» Consd. Aok'Us r. MoLaelilnii (188:1), 23 Ch. D. 

:J30. Refd. Uc MorriH. 10)081 1 K. D. 1711, C. A. 

2054. Waiver.] — Pltfs. were merchants in London 
& Melbourne^ Deft, consigned goods to the 
Melbourne liouso, on an agreement that the 
advances made to him by pltfs. in London <& 
Melbourne should bo retained out of the proceeds 
of the goods, & the surplus should bo handed 
over to deft. The IMelbourne house remitted to 
deft, a sum os balance, but omitted to retain 
advances made in Ixindon : — Held : (1) pltfs. had 
nierely a right of lien or of retainer which they 
hod abandoned by remitting the balance; (2) a 
bill to make the remittance available for their debt 
must be dismissed. — Buciit r. Davies (18(50), 28 
Beav. 211 ; 54 E. R. 310. 

E\ Insurance Broker's Lien. 

Sec Tnsukanc’E. 


SuH*sE('T. 5 . — Agent’s Right op Stoppage in 

Tk AN SITU. 

SeCn generally. Sale of (Ioods. 

2055. Agent abroad consigning goods to principal.] 

— A., being abroad, consigns goods to B., in London, 
but before the goods arrive B. becomtvs bkpt. If 
A. can prevent the goods coming into B.’s hands or 
the assignees, it is allowable in equity, A B. or the 


assignees shall have no relief in equity. — Wiseman 
V. Vandeputt (1(590), 2 Vern. 203; 23 E, R, 
732. 

Annotations: — Consd. Scott v. Surjnan (1742), Willes, 400. 
Apld. Sneo V. l*mscot (1 74:1 ), 1 Atk. 245. Consd. Hodgson 
V. Loy (1797), 7 Term Hop. 440 ; Gibson v. Carnithers 
(1841), 8 M. & W. 321. Refd. Paul v. Hiroh (1743), 2 Atk. 
021; Lickbarrow r. Mason (1787), 2 Term Hop. 6:5; 
Dixon r. Haldwon (1804), 5 East, 175 ; Hooth S.S. Co. v. 
Cargo Fleet Iron Co., (1916J 2 K. H. 570, C. A. 

2056. .] — Where agents abroad are in dis- 

burse for their principal, & upon being doubtful of 
his circumstances make bills of lading to their own 
order indorsed in blank, notwithstanding these bills 
of lading come to the principal’s hands, yet if the 
agents’ partner in London writes them word that 
their principal is bkpt. ite desires them to send the 
bills of lading, & an order to the captain to deliver 
goods to lain, Iuj may retain them for himself & 
partners against the assignees under the commis- 
sion till paid rcimhiirsed so much as the partner- 
ship is in advance. — Snee v. I’rescot (1743), 1 Atk. 
215 ; 2(5 E. R. 157. 

For full anuH., hcc SxLJt: or Goods. 

2057. .]— A merchant abroad at requ(»st of A. 

purchases goods A consigns tlicm to A. in England. 
A. h<‘>comos insolvent. The consignor may stop 
the goods at any timc‘ before they got into A.’s 
hands. — l)’A<)rirA r. Lamhert (17(51), Amb. 399 ; 
2 Eden, 75 ; 27 E. R. 2(5(5. 

A n notation s Reid. Gibson v. CjiiTiitliors (1841 ). 8 M. & \V. 
.321 : Hooth ,S..S. Co. V. Cargo Fleet Iron Co., [19101 « 

K. H. 570, C. A. 

2058. . 1 — A., a merchant in England, Stsnt 

goods of a given value to B., a merchant- at Quebec, 
for saltj on his account. Beforcj the goods wore 
sold or the proceeds ascoi*tained, B. shipi)i*d three 
cargoes of timber to A. to credit in account. Two 
of them arrived. Against the third B. drew a hill 
for the amount whilst it was in transitu. In t-ho 
interval A. dishonoured the bill A became insolvent : 
— Held: B. had a perfecd- right .»of st-opt)age in 
transitu^ A was not bound to wait until the mutual 
accounts between him A A. were finally ad justed. — 
Wood v. Jones (1825). 7 Dow. A Ry.‘K. B. 12(5. 

2059. Agent liable for price of goods.] — A. 

gave an order to B., his correspondent abroad, to 
ship him eertain goods, which B. procured iiponliis 
own credit, without naming A., A shipped to him at 
the original price, charging only his commission : — 
Held : ( 1 ) B. was so far a vendor as between him A 
A, that on A.’>s bkpey. lie might stop the goods in 
transitu by procuring the bill of lading from A.’s 
brother ; (2) it- was immaterial that A. had before 
his bkpey. accepted bills drawn on him by B. for 
the amount of goods, such acceptances provable 
under his commission amounting at mosi- to part 
payment for goods which did not take away 
vender’s right to stop in tramiiii . — Eeise v. Wray 
(1802), 3 East, 93 ; 102 E. R. 532. 

v4«wo/(i/toM8.*— Distd. iSifTken r. Wray (1805), 6 East. 371. 
Consd. & Distd. Nichols r. Hart (18:D ), .«» C. A P. 179. N. P. 
Consd. A Apld. K<iwartls r. Hrewer (1837), 2 M. & W. 375, 
Exoh. Consd. JenkyiiH 7\ IlBbomo (1844). 7 Man. A G. 678. 
Apld. Tbo Tigress (18C3). Drown. A Lush. 38, Adni. 
Consd. & Distd. Falk r. Fletcher (1865). 18 V. Ji. N. H. 
403. Consd. & Apld. Ircdaud r. Livingston (1870), 

L. H. 5 Q. B. 516. Consd. ft Ezpld. Mollett r. Robin > 
son (1870), L. H. 5 C. J». 046. Ezmd. Weguclin v. Cellier 
(187.3). L. H. 6 Jl. L. 286: CassaWlou v. Gibb (1883), 
11 g. H. D. 797. G. A. ; lie Bruno. Silva, h'x p. FranclB 
(1887), 56 L. T. 577. 

2060. Agent purchasing goods for principal.] — An 

agent who purchases goods for another has the 
same right of stopping in transitu as the original 


2054 i. If'ait'er — Ads not amouniingto. 1 
— When* th<'rc5 is a gt*neral balanee iliu> 
Iiy the principal to his agent. (ht* agent's 
lien over property of his priueipal in his 
possession is not removed by the ag<.‘ut 


taking a bill in the ordinary' course 
of dealing from the principal . for the 
amount due cm any iMirtieiilar trans- 
action. — M ilnk a (*o. r. Gairdneu, 
No. 1992 iii., oa/c.— SCOT. 


PART VIII. SECT. 3. SUB-SECT. 5. 

2080 i. Agent jwre^asing goods for 
prineimil.\ — Biiola.vath v. BaU Nath, 
No. 2042 i., atUe.—mD. 



Part VIII. — Eelations between Principal and Agent. 
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seller. — Coxe v. Harden (1803), 4 East, 211 ; 1 
Smith, K. B. 20 ; 102 E. It. 811. 

^nnotaiions .'—'DiBid. Morison r. Gray (1824), 2 Binir. 260. 

Consd. & Distd. Hrandt r. Bowlby (ls:il ), 2 IJ. Sz Ad. 932 ; 

Mitchcl V. Kde (1S40), 11 Ad. & El. 8S8. Eipld. & Distd. 

Turner v. Liverpool Docks Trustees (18ol), 6 Exch. 543. 

CoDSd. & Expld. Sheplierd r. Harrison (1860), L. K. 4 

Q. H. 493; Hur^ros v. Nascimento (1908), 100 L. T. 71. 

Eeld» Soagrave r. l^nion Marine Insce. Co. (1866), L. H. 1 

C. r. 305. 

2061. ,] — Wlion goods are furiiislu'd to tlie 

agent of a bkpt., on the agent’s credit, he may, to 
I)rotect himself, stop them in transitu, iV givt‘ them 
a new direction aciverse to his principal, but if lu‘ 
give them a fresh destination in furtherance of the 
usual course of business of th<' principal, tlu'y pass 
to the assignees as in the order <S: disposition of 
bkpt. 

A., carrying on business at E., ostensibly for 
himself, but really for B., his fatluir, ordered goods 
in his own name, met them when arrived at E., iV:, 
before delivery, gav(* them a further destinathm to 
his uncle C.’s house, situat e in W ., where he occa- 
sionally did business : — H eld : as A. api3eared to do 
so in the ordinary course of business A: according to 
an original intention. A: not adv(‘isely (B. being in 
prison for debt), to protect himself in respect, of a 
lien on them for the prices, for which he was liabh*, 
the goods were t.he propert y of B. in the hands of (.•, 
— IlAWKES V, Dunn (1881 ), 1 (Jr. A;. .1.510; 1 Tvr. 
413 ; 9 L. *1. O. S. Ex. 184. 

Annotation :■ - Refd. lleuld i\ Carey (1852), 11 ( \ B. 977. 

2062. .] — Where an agent buys goods on 

behalf of his principal pays for them with his own 
money, the property in the goods is in the agent. 
If the agent ships th(' goods for transmission to the 
principal, t/aking the bill of lading to his owm order 
At drawing upon th(^ principal for the price, the 
property does not pass to the principal subject to 
the agent’s lien, but conditionally only on the 
bill of exchange being paid. — J enkvns Bhown 
( 1849), 11 Q. B. 40(1 ; 10 L. J. Q. B. 280 ; J4 L. T. 
O. S. 305; 14 Jur. 505 ; 117 E. B. 103. 

Annotations :-‘Con8d. Slu phi'rd v. TIarri.soii (1869), L. B. 4 

Q. H. 190. Re!d. Sewell r. Burdicl; (1884), 19 App. C’as. 

74, II. L. 

2063. None when only surety Sc not vendor or | 
consignor.] — B., a trader in London, ordered goods 
to be shipped to him by D. A (kj., liis correspon- 
d<mts at Dantzig, who were to draw foi- the amount 
on F. at Hamburg (who had agreed to accept the 
bills upon receiving commission on the amount), A 
the bills of lading A invoices were to be transmitted | 
by D. &Oo. from Dautzig to F. at Hamburg, who ] 
was t.o forward them to B. iu Loudon ; & P. 
accepted the bills of exchange* drawn upon him, A 
on receipt of the bills of lading transrjiitt.ed samee 
(which we*re made out to the order of tlie shippem | 


si^ed the cotton to defts., & these parties having 
failed after shipment of the cotton, tSc before pay- 
ment of bills: — Held: (1) the question was. 
whether defts.’ agent had made the advances hand 
fide; (2) if he had, & had not undertaken to see 
tliat the cotton was paid for, pltf., though entitled 
I to all the rights of a vendor, could not stop in 
j transitu, nor recover the valiu* of the <x>tton from 
i defts. — Oakford V. Drake (IStil), 2 F. A F. 403. 

I 2065. .] — A., at the direction of B. to pur- 

chase goods of a certain kind, ordered goods on 
his own credit from (_’., his own foreign agtmt ; C\ 
indorsed the bill of lading to A., iSt A. indorsed it 
1 to B. : — Held: A. had to B. the relation of 
vendor to vendee, A possessed the right to stop in 
I transit. — The TiiiREiss (1803), Brown, A Lush. 

! 38: 32 L. J. P. JM. A A. 97; 8 L. T. 117 ; 1) Jur. 
N. S. 301 ; 11 W. B. 538 ; 1 Mar. L. F. 323. 
Annotations : — Distd. The ITIucosk Iloyal (1870), L. IL 3 
A. & E. n. Apld. The Putriu (1871), L. B. 3 A. it E, 436. 
Distd. Guiulet. v. Brown, Geipel (’orjiforl h. The llewHODH 
(1873), 28 L. T. 77, B. C. ; Glyii, Mills, Curne r. KnHt A. 
Wehl India Dock Co. (1880), Q. H. D.129. Apld. Booth 
S.S. Co. r, Curt^o Fleet Iron Co., 11916J 2 K. B. 570, C. A. 

2066. .] — D., a merchant in London, was in 

the habit, of shipping salt for exportation at Liver- 
pool. lb* usually conployi^d idtf. to purchase the 
salt A pltf. shippi‘d it, taking receipts in his own 
name from tin* mate for each d(‘Iiv(*ry, A,vvh(*u the 
cargo was coin])lete, taking bills of* lading iu his 
own name, which he renutt t‘d to 1). in c*xchauge for 
D.’s acc(‘ptances for tlu* price of the salt. Pit f. was 
pai(4 no cominissioti, bnt In* charged 1). an advance 
on tlni price of tin* salt . On the present occasion 
D. had charter(‘d a shij) to load a full cai'go of salt 
for Chilcutta, A ])Jtf. had j)laced on board her, in 
accordance with instructions from D., 1,000 tons 
of salt which he had pur(;has(*(l for that purpose*, A 
for which he had taken tin* mate’s rec(*ipts in the 
usual course. Wlion this quantity had bi‘en placed 
on board D. stopped paynn‘nt-, A pltf. then ceased 
loading, A demanded the bills of lading for the salt 
already on board in bis own nann*. Deft., tin* 
shipowner, refused to allow them to be given, fill(*d 
up the ship, A sent her wit h salt to Calcutta. The 
jury found when pltf. put the salt on board be did 
not intend U) pass the prt)p(*rty t-hfirein to D., but to 
retain it in himself : — Held : ( I ) this was the proper 
question for tlic jury ; (2) on this (inding A these 
facts there was a conversion of the salt by deft, at 
Liv4*rpool. — Falk (Falke) v, Fj.ktcher (1805). IH 
(J. B. N. S. 403 ; 5 New B(*p. 272 ; 34 ].•. .T. C. P. 
140; 11 Jur. N. H. 170; 13 W. B. 340; 144 E. B. 
.501, C. P. 

.4«?to/«hVmN Distd. Jonen r, Troii)j:li (1879), 5 Ex. I). 115, 
i\ A. Consd. CusHUbojrloii r. GihO (1883). J1 (L B. D. 797, 
C. A. Reid. Gahurroii r. Krccft, KrciTt v. Thojupyon 
(1875), L. U. 10 Exch. 274. 


A not indorsed) to B. in Jjondon, who received 
tliem, togetluu- with the invoices A letter of advice, 
.5 days after an act of bkpey. committed by him. 
F. also became bkpt., A the bills of exchanges drawn 
on liiin by D. A (.’o. were obliged to be taken up A 
paid by themselves : — Held : F. had no right to 
stop the goods in transitu, being no more than a 
.surety for the price, A not vendor or consignor. — 
SiFFKEN A Feke V, Wray (1805), 6 East, 371 ; 
2 Smith, K. B. 480 ; 102 E. B. 1328. 

2064. Agent in position of vendor.] — Pltf., broker 
for defts., having bought cotton in his own name, 
to be consigned to them for sale, on an undertaking 
on their behalf by their agent that he would make 
advances to meet pltf.’s bills for the price, to be 
drawn on certain parties throiigh whom he con- 


I 2067. Agent for purchaser liable for paying price.] 

— Imperial Bank v. London A 8t. 1L\tiiarine 
I Docks Co., No. 1008, ante, 

2068. Agent consigning goods to principal.]—! fan 
agent buys goods A consigns tliem to his principal, 
A allows the property in the goods to pass to his 
principal, A the goods on the bkpey. of the prin- 
cipal are in the possession of the principal or come 
into the posstjssion of his trustee, the agent, in the 
i absence of any agreiitruuit to tlu? contrary, has no 
I right to liave the proceeds of the goods specifically 
I applied in taking ui) bills of exchange that have 
I been drawn by liiiu on his principal in respect of 
I the price of goods ; ntir, in the event of tlu? prin- 
! cipal or his t-rustf‘e refusing to accept such rjills, 
> has the agent any right to have t he goods retuiTied. 


2064 i. Agent in jtosition of vendorA — 
A. & (’o. purchased, in their own naniefl 
&: on their own credit, goods on the order 
of B., to whom they shipped them, A 
sent the bill of lading. B. accepted 


bills for the price, but w'hh inwilvenf. 
when h(* received the bill of lading. In 
an action by A. A Co. to reduce indorsu- 
tlons of the bills they averred they 
had stopi>C‘d tlie goods in transitu : — 


IlrM : A. A (V>. w<T(i in the position of 
sellers A, as such, were entitled to stop 
the goods in transitu. — Adamson, 
IIOW’IK A (’o. V. Gt'lLD, ETC. (1808), 6 
: M. 347.~SCOT. 
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Agency. 


Sect 3. — A(jmCs rights against Sub- 

sects. 5, 0, 7 & 8.] 

But, if the bills havo boon refused acceptance before 
the goods liave arrived, th(‘ ag<!nt lias a vendor’s 
right of stoppage in trunsHa. If, liowever, the 
agent has made f lic goods deliverable to his own 
order k> forwarded the bill of lading to an agent of 
his own witli a direction that it is not to be handed 
over unless the bills of exchange are accepted, then 
if tlie bills ar(^ not acc(*pt(‘d the agent has a right to 
the goods. 

(.?, & (’()., of Tara, purchased on commission for 
T. (V>., of Liverpool, liO cases of indiarubber 
wliich they paid for out of moneys raised by the sale 
of certain bills of (ixchange drawn by them upon T. 

Co. '[Fhey advised T. & Co. of the bills without 
refenuice to tlie indiarubber, which they afterguards | 
consigned to T. & Co., & forwarded to them by post 
th(i bills of lading invoices, together with a 
balanced ac(iount, showing price of indiarubber & 
commission <&. interest, on one side,& amount of the 
bills or such jiarts of the bills as had been applied 
in the purchase of the indiarubber & interest, on 
the other, also a hotter stating the amount of bills 
remaining iinapiilied, & containing a direction to 
T. ^ (Jo. to plactJ iirice of the indiarubber to the 
credit & the bills to the debit of C. & Co.’s general 
account. This t.ransaction was in accordance with 
th(5 usual course of dealing between the two finns. T. 

Co. failed while the indiarubber was in transit. 
None of the bills in question had IxHmpaid, some of 
th<;m had btxjn acccipted by T. & (Jo. before*, their 
failure, the trustee of their estate refused to 
accept th(*- remainder. (J. ^ Co. having failed: — 
Held : (1 ) the reflation of (J. Co. Ac T. (Jo. being 
that of agent. & ])rincq)al, t.lu* j»roperty in the goods 
assed t-o T. A:. (Jo. as soon as goods were shipped At 
ills of lading posted to T. A: (\). ; (2) it so pa.ssed 
absoluLdy Ai; not conditionally on ])ayment or 
acceptance of the bills of exehnngc* ; (3) there was 
no r<)servn,l.ion of any lien or chai*g(‘ upon goods in 
favour of (\ (Jo. ; (1) tlie trust.(*e of T. At (Jo.’s 
estate was cut il hxl to the goods. — l\*c Tappknhkc’K, 
Hx p. Banniou (187b), 2 Cli. I). 278 ; 45 L. J. Bey. 
73 ; 31 L. T. 199 ; 21 W. li. 470, C. A. 

Expld. Phelps, Stukes r. Comber (1884), 20 
Ch. J). 756. ConsU. Kbuig v. iiniudt (1901), 81 L. T. 718, 
C. A. 

2069. Commission agent who is liable for price.]— 

If a commission agent has not been paid, <v. if after 
th(! goods have been shipped tin* principal becomes 
insolvent, so that the ag(‘nt will have to pay the 
person from whom ho has purclnused the goods, 
then the commission agent has a right to stop in 
transitu as though he w(*re a vendor (Brett, M.K.). 
— Cassahoglou V. Ginn, No. 1(549, ante. 

Annotations: — Reid. Tlio Kronprinzossln (’oollic (1915), 32 
T. L. H. 139. Mentd. Johnston v, Pruhuiu & Camphcll, 
I191C] 2 K. B. 529. 

For full tinua., sec .s. C. No. 1(>19, ante. 

2070. Liabilities incurred without authority.] 

— Gurney v. Sharp, No. 2031, ante. 

For full onus., see S. C. No. 2031, ante. 


Sub-sect. 0. — Agent’s Bight to an Account. 

2071. Circumstances in which right arises.] — The 

rights of principal A agent to an account are not 


necessarily correlative. The, right of the principal 
rests upon the trust & confidence reposed in the 
agent, but the agent reposes no such tmst or confi- 
dence in the principal. It does not follow that 
because the principal may file a bill against his 
agent the agent may file a bill against his principal 
(Turner, V.-C.). — Padwick v. Stanley (1852), 9 
Hare, 627 ; 22 L. J. Ch. 184 ; 19 L. T. O. S. 293 ; 
10 Jur. 580; 68 E. B. 004. 

Annotaiioms : — Refd. Makepeace v. HoKcrs (1865), 4 Do G. J. 

6c ,Sm. 649 ; ABClicrHoii r. Tredegar Dry Docks & W’harf 

Co., [1909] 2 (Ui. 401. 

2072. .] — An action at law being brought to 

recover the produce of some foreign specie, remitted 
by a merchant abroad to an agent in London, the 
agent filed his bill, alleging generally that there 
were mutual dealings A transactions between the 
parties A praying an account might be taken of 

: them, A for an injunction ; a demurrer was allowed. 

— Frtetas V. Dos Stantos (1827), 1 Y. A J. 

1 148E. B..800. 

I Annotations : — Consd. Bowles v. Orr (1835), 1 Y, A C. Ex. 

404 ; Ellis v. <.:olmaii (1858), 25 Beav. 662 ; Evan v. Avon 
I Corpn. (1860), 29 Boav. 144 ; Grenville -Murray r. 

Clarendon (1869), L. R. 9 Eq. 11. Expld. Vanner v. Frost 
I (1870), 39 L. .7. Ch. 626. Folld. Sharpe v. San Paulo 

Brazilian Ry. Co. (1872), 27 L. T. 099. Refd. Houghton v. 

I Reynolds (1843), 2 Hare, 264 ; Crowthcr v. Crowthcr 
I (1857), 23 Boav. 305. Mentd. Padwick v. Hurst (1854), 

I 18 Boav. 675; Wright v. Chard (1857), 5 W. K. 857 ; 

I Spencer v. Peek (1867). h. R. 3 Eq. 415. 

2073. .] — The relation of i)rincipal A agent is 

not alone sullicient to entitle an agent to an 
account in equity when it can be determined at 
law. A bill for an account by a solr. A agent 
against his principal stating receipt A payment of 
moneys, also the transaction of various matters of 
business ft)r deft., as well as advances by way of 
loan A payments made by pltf., A that deft, had 
paid to pltf. various sums of money, A alleging that 
the account s were complex A iiitricate, A that jjltf. 
A deft, were mutually indebted upon an open A 
running account, cannot be maintained when the 
facts disclose a case of set-off, without showing any 
diHiculty in taking the accounts at law, A a 
demurrer to such bill was allowed. 

If the principal also paid various sums on behalf 
of his agent, so that a fresh relationship was created 
betweem them, tliere being accounts to be taken by 
the principal against the agent, as well as by the 
agent against the principal, then there arises a case 
of cross demands or mutual accounts (Bomilly, 
M.R.). — Padwick v. Hurst (1854), 18 Beav. 575 ; 
2 Eq. Bep. 1071 ; 23 L. J. Oh. 057 ; 23 L. T. O. S. 
210; 18 Jur. 703 ; 2 W. R. 501 ; 52 E. R. 225. 

2074. .] — Blyth V. Whiffin, No. 1411, 

ante. 

2075. Jurisdiction of court.] — In matters of ac- 
count cts. of law A of equity have, generally 
speaking, a concurrent jurisdiction, A in deciding 
whether the account shall be taken by a pltf. in 
equity or not, the ct. will be ^ided by a considera- 
tion of what is best, with a view to the convenience 
of the parties. 

S., by his bill, alleged that he was employed by 
defts. to obtain orders for goods on commission ; 
that orders had been given to defts. in consequence 
of his introduction, the commission on which they 
refused to pay, A he prayed for discovery A an 
I account. A demurrer, on the ground that an 


part VIII. SECT. 8, sub-sect” 6. 

2071 i. Circumstances in which right 
arises — Agent to collect debts .] — Where 
aUegt'H tl\at lie was (nnployed by 
deft, to ajealst iu tlie ooUeet lou of certain 
inoueyB duo to deft., A that he \yna to 
have a porcentago of all eiioli inoneys 
as deft., through hla assistauoc, Bhould 
colloot: — Held: pltf. entitled to bring 
an action to account. — B runkt v. La 
Bakqub Nation ale (1897), Q. R. 12 
S. C. 287.— CAN. 


2071 ii. HcUlcmeni induced by i Rookus e. Ullmann (1879), 27 Gr. 137. 

misre 2 nrscnUdion.] — A. engaged B. as — CAN. 


agent for purchase of furs on certain 
terms. B. impugned the bona tides of a 
ROtUemoiit ho had made with A., acting 
through an agent, A the ct. being 
satislled that the setUomont had botm 
obtained by fraudulent misrepresenta- 
tion of the agent: — Held: B. entitled 
to an acoount A an inspection of the 
books of A., notwithstanding 36 Viet, 
c. 26, 8. 1 (R. S. O., 1877, o. 138, 0. 3),— 


2071 iii. Agent entitled to commis- 

sion on aU sales whether made by himself 
or principal .] — Fitllkr v. Amks (1880), 
Cout. Dig. 318.— CAN. 

2076 1. Jurisdiction of court.] — Ordi- 
narily a bill for an account will not 
lie by an agent against a principal. — 
James v. Snarr (1868), 15 Or. 229.— 
CAN. 
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account might be taken at law, & the ct. of equity 
had no jurisdiction, was overruled, with costs. — 
Shepard v. Brown (1862), 4 Giff. 203; I Now 
Rep. 162; 7 L. T. 499; 9 Jur. N. S. 195; 11 
W. R. 162; 66E. R. 681. 

2070. .] — Defts., a mercantile firm, employed 

pltf. as their traveller & agent, under an agrtunuent 
that he should receive a commission of £7 10s. per 
cent., &; an allowance of £3 10s. per cent, on all 
orders received from his friends, first introduced 
by him. Disputes liaving arisen between the 
parties, pltf. fifed his bill, praying for an account of 
this commission & allowance, but not evtui alleging 
any mutuality or complexity of accounts : — JIM : 

(1) the case presented was merely one of contract 
on the part of defts. to i)ay a certain commission ; 

(2) it made no difference that t*he agent, as a rule, 
could not know what orders had been received from 
his friends ; (3) the proper remedy of pltf. was by 
an action at law ; (4) the bill must b(^ dismissed, 
with costs. — Smith v. Leveaux (1863), 2 l)e (h J. & 
Hm. 1 ; 3 New Hep. 18 ; 33 L. J. ('li. I(i7 ; 9 L. T. 
313 ; 9 Jur. N. S. 1140 ; 12 W. R. 31 ; 46 E. R. 
274, C. A. 

Annotations: — Dbtd. Ileminps v. Pujch (18(53), 4 Gilt. 450. 

Distd. EdwardH-Wood u. lialdwin (1803), 4 Gitf. 613. 

Expld. Flockton r. Peake (1864), 12 AV. 11. 404. Befd. 

Moxcu r. Bright (1869), 4 Cb. App. 292. 

See, further. Master & Servant. 

Sub-sect. 7. — Agent’s Right to Interest. 

2077. Mercantile advances.] — An agent who has 
advanced money for his principal in effecting insur- 
ances & other mercantih^ business is entitled to 
charge interest, & at the end of every year to make 
a rest 4fc add interest, then duo to the principal. — 
Bruce v. Hunter (1813), 3 Camp. 467. 

Annotation : — Distd. lie Edwards, Williams v. Trench (1891 ). 

Cl h. J. Ch. 22. 

2078. Special contract necessary.] — An agent who 
has laid out A <jxponded money at his principal’s 
request cannot recover interest,* in the absemee of a 
contract to pay interest. — Carr v. Edavards ( 1822 ), 
3 Stark. 132. 

2079. Remuneration.] — Pltf., by a verbal agree- 
ment, in 1858 agreed to become manager of deft.’s 


ironworks. By the tenns of the agreement xiltf. 
was to receive 7J per cent, of the profits made in 
each year, to bo made up to £509 in case the pro- 
portion ill question could not amount to (hat siun. 
Pltf. continued to act as manager to deft, until 
1864, wdien the business ivas sold. In 1859 & 1801 
the sums due to pltf. under 1-h<‘ agreement exceeded 
the fixed sum of £500 by £140 2s. A £405 17^. 6d. 
respectively. No portion of these two sums of 
£140 2/?. £405 17«. 6d. w as demanded by i)ltf., or 

paid by deft., until Sept. 13, 1864, when deft, paid 
pltf. the sum of £551, halving £291 1 9,s*. iki. still due. 
Deft, w as not chargeable with any fraud, or any- 
thing beyond a certain inaccuracy iii his accounts : 
— Held : (1 ) pltf. w as not- entit led l-o interest on the 
sums of £440 2s. A £405 17s. 6d. for the respective 
periods procciling Soi>t. 13, 1864 ; (2) pltf. W'as 
entith^d to interest on the sum of £291 198. 6d. 
from Sept. 13, 1864, to the date of the present 
order. — Kishton v. Giussell (1870), L. R. 10 Eq. 
393; 18 W. R. 821. 

2080. Money spent to acquire secret benefit.] — 

Tarkwa Main Reef v. Merton, jSo. 1586, ante. 


Sub-sect. 8. — Agent’s Rights when appointed 

SOLE A(JENT. 

2081. Breach of agreement by principal — Agent’s 
right to commission.] —Deft., a merchant in Hpain, 
agree.d to consign to pltfs., agents in London, all 
the raisins wiiich should be slapped by him for this 
country, to sell for liim for a certain commission on 
the “ invoice price.” In an action to re-cover t-lui 
amount of commission on two shipnumts con- 
signed by deft, in broach of his agreement to third 
persons: — Held: (1) deft, liable to i)ay commis- 
sion; (2) it was comi)ctcnt to pltfs. to show^ the 

f Toximate value of tb(‘ consignments upon which 
bey claimed commission, witJiout ju'oducing t-he 
invoices, the production of the invoices not being a 
condition precedent.—! ’LANK r. Gavila (Gaveler, 
Gaveller) (1858), 3 C. B. N. S. 807 ; 30 L. T. O. H. 
260, 287 ; 6 W. K. 210 ; 140 E. R. 960. 


PART VIII. SECT. 3, SUB-SECT. 7. 

2077 i. Mercantile lulvimoes,] — An 
ugeiiLfor sale of tiiiilK*r agivccl in wit ing 
to advance money to gel out the tinilx-r, 
for which advances he was to be jiaid 
eoiniriiKsions ; the timber was for- 
W'arded to him, but, prices being low, 
with consent of his prineipul be lield 
it over for six monlhs m claimed 
interest on hla advance's. The c'.ustom 
of the trade was to cluirge interest in 
such cases where there was no writing, 
but of tlds the principal did not know' : 

■ — Held: interest could not Ixi charged. 
— De Hkktki, V. SUF’Pi.K (1867), 13 Gr. 
648 ; 14 Gr. 421.— CAN. 

2077 li. To procure delivery 

of yowls bought for principal — Hale of 
tatercjrf.l— J ohnston v. Canadian Klon- 
DYKE MINING CO. (1911), 19 W. L. li, 
60.— CAN. 

2079 i. Ue77iuncration.] — R., who was 
engag<*d in the lumber buRincss, em- 
ployed S. as his agent, & by: let ter 
agreed to pay him 310 per 1,000 
cubic feet on all timber wrlilch 8. manu- 
factured for him, w'hich rnUi (the 
letter said) ” Includes purchasing, 
superintending the making, & attending 
to the shipping of same," R. paying all i 
travelling expensija. S. bought a quan- 
tity of timber for R., which was not 
manufactured under the superin ten - 
denco of S., & he was entitled to a 
reasonablo compensation for his ser- 
vice. There having been considerable 
delay in enforcing payment, caused by 
H. having obtained an injunction 


j restraining S. from proeA'cding at hiw 
i Held: 8. entitled to interest on the 
■ amount of Ids claim. — R idley v. 
' Sexton (1871), 18 Gr. 580 ; 19 Gr. 

i 146.~-CAN. 

X. Awarded fumi date of filing 
I dci'laration fur accou7U <t’ i7\lcreHl.\ — 

; Where a principal wiis found indebted 
to hi.R agent on the taking of account s, 

I the et., in cxerciRC of its discretion, 
j allowed Interest on Iho amount- from 
; the time of tiling the doelaration (which 
; contained a count for interest) in an 
I action at law brought by tiio agent, Si 
j to restrain wdiich a bill bad been tiled. — 
I Ridley v. Sexton (1871), 19 Gr. 146. — 

: CAN. 

I y. ComjTound wlereM. u'hcn charge- 
; al)lc — Factor.] — A facdor, in making up 
I his acc.ount, sought tn chaise compouinl 
I Interest, but on a suggtistion from the 
i ct. w-ithdrew his claim. — D illon v. 
Khiby (1830), 3 L. Roc. O. H. 350.— IR. 

X. .J — In an acoounting 

for trust funds under u family sedt le- 
nient for the fourteen years following the 
tnist-er’s death, the factxir bad accumu- 
lated inUTcst on his advances with thC/ 
princiiml at the end of eleven years : — 
Held : ill the circumHtn.uceH, the 

accumulation must l»o HUHtained. — 
Scott r. IIandysidk’h Thustkeh (1868), 
6 M. 753 ; 40 Sc. Jur. 387.— SCOT. 

a. Land agent.] — Semble : land 

agents may charge compound interest 
on advances made by them tx) the use 
of their principal. If such be tlio general 
( usage ; & evidence of general usage is 


admissibl(‘, in llio ul>->(‘nceof an express 
contnw.d, in tiiis as w'dl us in any other 
deseriptioii of agoney (Doheiity, C.J.). 
— (‘LEVDiNNiNG V. JMooHE (1841), Arm. 
& O. 219.- IR. 

PART VIII. SECT. 3, SUB-SECT. 8. 

b. Ma7iner of appomlmcnt as sole 
agettt.] — Mere sl-aliTiaTit nt a priei;, 
wlvleh an owner of Und is willing to 
take, Si referenco to a commiHslon, does 
not v(’st a real cstat-o agent with a 
general monojioly of sale. A servitndo 
of that kind netMls a specKlc written 
eonlraet, or, at leasli, an equivalent 
admiKsloii of its cxislAmee on the part 
of t lic owner. — M ainwaiung v. Cuane 
(1902), Q. U. 22 S. (J. 67.— CAN. 

c. Principars right to appoint second 
agc7it.]—A contract of hiring of sor- 
vlo('‘J which declares that the lessee shall 
1)0 tlic sole, reiirescnt-ative in a curtain 
territory does not give the latl/Or the 
exclusive right to wdl thenun. Thu«. 
if tJic traveller cannot cover the Urri- 
tory within a I’easonablc delay, t-ho 
employer may engage another to re- 
present him in such territory. — 
Pk'HKR r. Marceau (1916), Q. R. 61 
8. C. 305.— CAN. 

2081 i. Breach of agreement by prin- 
cipal — JJanutgeji.] — Rogers v. National 
POUTT.AND (^EMPJNT (Jo. (1913), 25 

O. W. R. 298 ; 5 O. W. N. 349.— CAN. 

2081 ii. Whelher injunction or 

oditTn at law proper remedy,] — Pltfs. 
entered into an agreement with defts. 
that they should take up tho seUlng 
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Agency. 


Sect. 3. — AgenVa rights against principal: Sub^ j 
sect, 8. Sect, 4: Suh-aect s, 1 cfe * 2.1 i 

2082. . J — J^lt f . was appointed sole a gent 

for defts. in a certain district at a fixed scale of , 
commission, & subject to certain restrictions as to j 
discount, etc., to be off(;red by him, but was unable ! 
to transact any business owing to (lefts, interfering ; 
in iiis district behind his back, & underselling him. j 
In an action to recover commission on all sales 
(*fT(^cted by defts. in pltf.’s district since his appoint- 
ment, & for damages : — Held : defts. not entitled 
either to appoint any other agent in the district, or 
to eff(^ct any sal(*s in th(i district except through | 
pltf.’s ageiKjy. — Snelgiiovpj v. Ellrinoham Col- I 
likry (^o. (1881), 4.5 J. P. 408. | 

2083. Measure of damages.] — Deft. | 

appointed pltf. his sole agent to sell pianos in a dis- i 
trict at 10 cent, commission. In breach of the | 
agreement, deft, sold to I). 19 pianos on which the j 
commission would amount to £104, & subsequently 
d(;termincd the agreement : — Held : the tneasure | 
of damages was pltf.’s actual loss, viz., £104, & the I 
jury W(U‘e not entitled to aw’ard general damages. — I 
MtD30M V. IIECILSTEIN (1898), 14 T. L. K. 1.59, C. A. ■ 


against the extrix. of the dead factor; (3) the 
account should be limited to sales before seizure, &: 
the factor’s oath should bo conclusive. — Holcomb 
V. Rjvm (1670), Nels. 139 ; 21 E. R. 810. 

2085. Where one co-agent abroad.] — bill 

may be brought against one factor witliout his co- 
factor, being beyond the sea. — Cowblad v. Cely 
(1698), 1 E(i. Oas. Abr. 73 ; 2 Eq. Cas. Abr. 165; 
Prec. Ch. 83 ; 21 E. R. 885. 

2086. Co-agents acting through quorum.] — Where 
an authority is expressly given to several pei*sons 
with no stipulation that any specified number shall 
form a quorum, they must all join in exercising the 
authority. 

Deft., member of a provisional committee of a 
ry., joined in a resolution appointing eight specified 
persons as managing committee, authorised to 
take most energetic measures towards carrying 
out the scheme ; there was no provision that any 
number less than the whole might act : — Held : 
deft, was not bound by an order (within scope of 
authority) given by six only out of the whole com- 
mittee. — Brown v. Andrew (1849), 18 L. J. Q. B. 
153 ; 12 L. T. O. S. 398 ; 13 Jur. 938. 

Annotation : — Distd. Moon; v, Ullcoats Miiinj? Co. (1907), 

97 L. T. 845. 


Sect. 4 CO^PRINCIP ALS AND CO-AGENTS. 

S[TB-SECT. 1. — RIOIITB OF PaUTIES WHEN PRIN- 
CIPAL EMPLOYS Co- AGENTS. 

2084. Right to account.] — Two factors for ])lif. in 
Spain had goods of Ids in tlu‘ir hands in 1654 ; in 
1656 tbe goods nMiiaining were seiz(^d under an 
embargo, & the liooks of account wen* lost ; on(5 
factor died, pltf. exhibited a bill for an acc.ount of 
the goods against tlie other without making tlie 
extrix. of thc^ dead factor a party: — Held: (1) 
though among merchants jna accreavendi had no 
plac(s the surviving factor must account for what 
Wiis receiv('d by either; (2) an account also lay 


I 


Sub-sect. 2. — Rights of Parties when Co- 

PRINCIl’ALS EMPLOY AGENT. 

I 2087. Recovery of loss on insurance policy.] — 

! Joint o\vn(*rs of ttu* x)roperty insured for their joint 
' use k on t-heir joint account c.annot n^cover upon 
I a count on the policy averring tiie interest t/O be in 
one of thciiu only. — Bell v. Ansley (1812), 16 East, 
141 ; 104 E. R. 1042. 

Annotations : — Appryd. & Folld. Cohen v. Hannan (1813), 5 
Taunt. 101. Distd. Wright v. Welhio (1819), 1 Chit. 49. 
Reid. Eh.sworth r. Alliance MarineliiHce. Co. (1873), L. H. 
8 C. P. 59C. Mentd. Harrison v. Vallancc (1822), 7 Moore, 
C. P. 304. 


agency of certain coal uiMui condition t liat 
were to act as defts.’ ho 1(> selling 
HgtMits. Pltfs, sought^ to restrain defts. 
from dealing with tlie cojil otherwise 
than by the agency of pltfs.: — Held: 
(l)the contract hidwi'cn pltfs. & defts. 
WHS an agreement for personal service, 
with an irni>lied covenant not to 
employ any one else ; (2) t he injnnet ion 
must ho refused because the proper 
i’<‘medy wiw for damages at law. — 
Cant v. Miixioil (1913), 13 S. H. 
(N. H. W.) 505; 30 N. 8. W. W. N. 
M3.-~AUS. 

2081 iii. .1 — Pltf. was ap- 

pointed by deft, the sole agent for the 
sale of goods within a speelfled area 
for a sUited ikmIixI, but before the 
expiration of that period deft, autho- 
rised others to sell similar goods within 
that area. Pltf. applied for an injunc- 
tion restraining deft, from H]*pointing 
other agents : — Held : an injunction 
could not ho granted, unless there was 
an express negative agrtvinent in the 
itontraet. Donnell v. Dennett (1883), 
22 Ch. D. 835 ; WhUwenA Cheniiad Co. 
Y. Hardman, 11891) 2 Ch. 410; Li/m- 
leu V. IVagner (1852) , I l)e O. M. & G. 004, 
cited. — Macuonai.u r . Caskin, Ltj>. 
(1917), 2 W. W. H. 11.32 ; 35 D. L. U. 
443; 24 B. C. R. 218.~-CAN. 

2081 Iv. 7frroeo/ion of authority.] 

— UionAunsoN r. McC^lkuy (1906), 3 
W. L. R. 141.— CAN. 

2081 V. .1 — An agent who 

has biH'u given the exclufdve sale of 
rtMil estate for a limited ixjriod, on 
terms of iKdng paid a commission in 
ease of sale, is entitled to Hul)stantial 
damages upon rt'vocation of Ids autho- 
rity, if ho has, within the time limited, 
foimd a purchaser for the property as 


the result of special ellorts & the ex- 
penditure of money in advertising & 
idherwiso, which the principal knew or 
hail reason to believe the agent, w'ould 
make & incur to tlud a purchaser. 
DrickeAt \. ISmlger (1850), 1 C. H. N. S. 
290; Simpson Y. Lamb (is Cd\), n C. H. 
093 ; Tnppin y. Jlcaley (1803), 11 VV. U. 
4 (HI ; Houghton y. Orgar (1885), 1 

T. L. K. 053, cited. — Aldous v. Swanson 
(1910), 20 Man. L. K. 101.— CAN. 

2081 vi. Jualifijed by miscon - 

duct of agent.] — Deft. signed u document, 
aiitlpuising pltf. to act as his sole agent 
for sale of a farm. The appointment 
was for three months from the date of 
signature of the aprreement of autliority 
& theivafter until fourteen days’ notice 
of deft.’s intention to withdraw the i)ro- 
perty. In the event of sale during the 
agency deft, was to pay pltf.’s commis- 
sion at a speeifled rate. Pltf, without 
deft.’s knowledge or consent inserted 
alterations in the description of tlie soil 
of the farm. Wldlc pltf.’s appointment 
us agi'nt was unrevokJed deft, sold the 
prois^rty tlirough another agent, & pltf. 
tliereuiK)!) sued for commlssiim on the 
sale at the rate specified //rid: the 
alterations made by pltf. were material 
alterations, being unauthorised, the 
whole instrument became void. — 
Tiioknks c.Eyre (1915), 34 N. Z. L. R. 
051.— N.Z. 

2083 i, Agent's right to com- 

missi07i — Measure of damages.] — Pltfs. 
weri' defts.’ agents In K. county with 
an exclusive right of sale of defts.’ 
automobiles. Defts. sold throe auto- 
mobiles within the county during the 
ogrt'cment. The agreement gave pltfs, 
no right to commission on s^es w'ithin 
the county, & there was no evidence 


that pltfs. would have earned commis- 
sion on tiio sales to the three purchasers 
or tluit they introduced tljem or pro- 
moted the sales to them : — Held : pltfs. 
I'niitled to nominal damages only. 
Sirnjjson v. Lamb (1856), 17 B. 603 ; 
Prickett v. Badger (1856), 1 C. B. N. 
296; Green v. Bartlett (1863), 32 L. ,1. 
(’. V. 261 ; Green v. BeM (1862), 3 
F. & F. 226, cited. — C’uiuiY r. E. M. F. 
(’o. OF Canada, Ltd. (1913), 28 O. L. R. 
427 ; 4 O. W. N. 1023; 12 D. L. R. 
613.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 2. 

d. Co-principals having different in- 
tcrc8ts.\— A., B., & C. appointed F. irre- 
vocably their attorney to rc^ceivc the 
rents of mtged. premises & an annuity, 
to pay tlie interest ^ premiums on a 
policy, & to pay the balance of the 
annuit y t o C. & of the ren to A . It was 
provided that F. should not act as re- 
ceiver until the interest or premiums on 
the policy should be in arrear. F. 
entered into receipt of the rentes & of 
the annuity, & applied the rents for the 
purposes of A.: — Held: F. was not 
agent or trustee for C. os to the lands, 
& was not boimd to account to her 
assignee for bygone rents. — M*Dowell v. 
Rkkdf. (1 865), 16 1. 0. L. R. 430.— IR. 

e. Manner of dividing commis- 

sion.] — Deft., who owned a section of 
land &; also had an undivided one -third 
interest In another section, agreed to 
pay L. a commission if ho could dispose 
of deft’s, land. L. obtained from the 
deft, a description of the land, wldch 
he placed before F., acting for a prin- 
cipal with city properties, & eventually 
arransed a meeting of the principals, 
wWch resulted in deft, k bis co-owncra 
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Part VIII. — Relations between Principal and Agent. 


2088. .T-^An action of aaeumpM for money 

had & received is maintainable by an assured part- 
owner of a vessel against an insurance broker, who 
has received from tne underwriters the full amount 
of sums subscribed on a total loss, although there 
are several other persons interested as part-owners, 
Ac who had given deft, notice of their interest, where 
l)ltf. insured on the whole ship generally, by means 
of his captain, who gave the order for effecting the I 
insurance. — Kobebts v. Ogilby, No. 1431, anfc. j 

For full aims., see S. C. No. 1 431, ante, i 

2089. Broker a part-owner.] — Where a ship- j 

broker generally employed an insurance broker to I 
effect insurances on vessels, & amongst others on I 
vessels in which the ship broker was part-owner, ! 
Ac the insurance broker enarged all iiremiums in a 
running account which he kept with the ship- 
broker, Ac charged him for the amount, allowing 
him half commission : — Held : the insurance 
broker might on bkpey. of the shi))broker sue the 
otlier joint co-owners of his vessels (who had 
authoiised the insurance), their names being 
unknown to the insurance brokt‘i‘ when the insur- 
ance was effected, Ac no fraud or laches on his part 
being proved. — Robinson r. (ii.EAoow^ (1835), 2 
Bing. N. C. 156; 1 Ilodg. 245; 2 Scott, 260; 132 
E. H. 62. 

2090. Price of ship sold for several co-principals.] | 

— A broker was employed to sell a shif) belonging i 
to three part-owners, two of whom communicated j 
with him on the subject. To them he paid their 
shares of the i)roceeds of sale, but after admitting 
t he amount of the third part-owner's share to be in 
his hands, luifused to pay it. without consent of the 
other two. An action of cuisumpsif having been 
brought by the third pad-owner for the share : — 
Held: not entitled to recover. — IIatsaj-B r. 
(JiUFFiTii (1834), 2 Cr. Ac M. 679 ; 4 Tyr. 487 ; 3 
J;. J. Ex. 191. 

Annotation : — Folld. Brown r, Bradford (1812), 2 Mood, Ac K. 

413. 

2091. Agent acting for two of three executors.] — 

Under a written authorit y from t wo of three exors. 
(who alone had jiroved the will), C. received th<* 
amount of rents due from tenants of lands in wiiich 
t estator had a term of years. A: gave a receii)t for it 
in the name A on account of the two : — Held : the 
three exors. could not joint ly sn<‘ (\ for th<‘ money 
unless found by the jury that the lw(» contractQd 
with him on account of themselves A the other 


exor., or generally on account of the estate, with a 
view to interference of the co-exor., in case ho 
should choose to take part in the management of 
it. — Heath v. Chilton (1844), 12 M. & W. 632 ; 
13 L. J. Ex. 226 ; 2 L. T. O. S. 424 ; 162 E. R. 
1352. 

Annotations : — Retd. Miittyloll Seal v. Dent (1853), 5 Moo. 
Ind. App. 328. Mentd. Abbott v. Parfltt (1871), L. R. 0 
Q.B.346. 


2092. Agent not discharged by payment to one of 
several co-principals.] — A fliTn of solrs, having been 
employed by the trustees of a will to receive the 
l)rocet^ds of testator’s real estate, which had been 
taken by a ry. co., paid over the money to one of 
such trustees without the receipt or authority of 
the other. The money having been lost to the 
estate by the insolvency & death of the trustee to 
whom it was paid : — Held : (1) the receipt of one 
trustee only, though also an exor., was not a 
suHicient discharge to the solrs. for the money 
which they had received by the authority of the 
two; (2) they were liable to make good the loss 
which hod resulted to the trust estate from such 
improy>er ]>ayment. — Lee r. Hankey (1873), L. B. 
15 Eq. 204 ; 27 L. T. 809; 21 W. R. 286. 


Annotations : — Consd. lit Barney, Barney v. Barney, (1802J 
2 Ch. 2(>5 ; Soar r. ABhwell, 11893] 2 Q. B. 390, C. A. 
Refd. Wilhon r. Bury (1880). 5 Q. B. D. 618, C. A. 


2093. Joint action against agent.] — A mari'ied 
woman had freehold A: Tcasohold ]>ro])erty devised 
to her 8ej)arate use, &. she bciing desirous of building 
Au rei)airing soint* cottages upon part of it, &> her 
husband wanting to pay off a debt, it was arranged 
under the advice of deft., their solr., that a loan of 
£550 should bo raised by the intge. of the wife’s 
property, At the deposit of two policies of the 
husband of £500 each on th(^ life of the husband At 
wife re8j)ectivoly. The mtge. was executed by the 
husband At wife, At the husband covenanted for 
the repayment of the loan. The money was to bo 
advanced by instalments, At a joint authoiity 
signed by both was given to deft, to receive (he 
first instalment from the mtgees. He received it 
At paid the husband’s debt, but ho claimed ( o retain 
the balance for a debt due t/O him from the husband. 
An action was then brought by the husband A' wife 
for the balance : — Held : the joint, action could be 
maintained. — .T oner r. ( Iutttbebtron (1873), L. R. 
8 Q. B. .504 ; 42 I.. J. Q. B. 221 ; 28 L. T. 673; 21 
W. R. 919, Ex. Oh. 


atrreeinp: to purchaso tho city 1)10- 
pertiee, haiidiiiR over their land in part 
payment. 

Deft., who admitted his liability to 
pay commission in resp<*et of his own 
land, but re^iued the claim as to tlie 
prop<jrty in his hands for sale on behalf 
of his co-vendors, had received from them 
a commission in respect of the sale of 
their interests, which lie claimed for 
services rendered : — Held : L. w’as 
entitled to his cominiHslon on the sale 
of deft.’s interests & to one-half of the 


eonimisslon to which deft, was <‘nUtled 
’ fui t he sale of his co-vendors’ int crests. - 
liKW’iHr. Bucknam (1912), 20 W. L. B. 4 ; 
1 \V. VV. R. 700; 1 1) B K. 277.— CAN. 

UiafU against each.] — An 

aprent einidoyed l»y a meeting: of dis- 
tillers in the IniKiness of the trade is 
j entitU'd to claim apraiiist. eu<h indi- 
vidual hy wdiom he was emT»loyed for 
I payment of his wlude tucount.- - 
' Walkku r. Brown (1803), M. Rolidum 
et pro rata, App. No. 1.- SCOT. 


! 2092 i. Agent not discharged bg settle- 

ment vHth one of several e.o --principals A • 
f)ne of two eo-mandators, aotinp: for 
himself only, on a settlement with the 
mandatary T>al<l charpres erroneously 
en‘dlt.ed to the mandatary' payable in 
equal shares hy botli mandat ors : — 
//clfl : the settlement wus no bar to an 
action by the mandator who so settled 
to recover the amount paid hy lilm on 
l>ehalf of his co-mandat or,— SiiKFKiEl.D 
r. liiOfiTifALl. (1907), Q. U. 10 K. B. 
301.- CAN, 


J.— VOL. I. 
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Agency, 


Part IX. — Relations between Principal and Third Parties. 


Sect, l.^IN GENERAL. 

SlJFJ-HECT. 1. — WllETJfER AOENT IIAS BEEN AUTHO- 
llIflED TO DO PARTICULAR ACT8 SO AS TO BIND 
I’RINCIPAL. Tart V., Sects. 2, 3, ante. 


Sub-sect. 2. — Lirutations on Principai/s 
Liability. 

Effect of secret limitations of agent’s ostensible 
authority to do particular acts. See Part V., 
Sect. 6, ante. 


Sect. 2.-~AS TO GOODS, ETC., INTRUSTED 
TO AGJ^T. 

Sub-sect. 1. — Principal’s Pioiit to follow 
1 Property into the Hands op Tuird Parties. 

ScCy further ^ Bankruptcy Jk Insolvency ; 
Equity ; Trusts & Trustees. 

2094. Factor intrusted with goods for sale — Pro- 
ceeds of sale Invested In other goods.] — If one em- 
ploys a factor k intrusts him with the disposal of 
merchandise, k the factoi* receives the money & 
dies indol)tod to debts of a iiighcr nature, & it 
appear in evidence that this money was vested in 
other goods & remains unpaid, those goods shall be 
taken as part of the merchant’s estate & not the 
factor's ; out if the factor have the money it shall 
be looked upon as the factor’s estate & must first 
answer the debts of a superior creditor, for money 
not being earmarked cannot be followed in equity. 
— Whitecomu V, Jacob (1710), 1 Salk. 100; 01 
E, R. U9. 

Anmtationa : — FoUd. S<K»tt v. Hiirinan (1742), Willes, 400 ; 
fiyall V. Kolle(1749J, 1 Atk. 165 ; Taylor i). Plumor (1816), 
a M. 8c 8. 502. Distd. lie Went of England & South 
Wales District Bank, Ex p. Dale (1879), 11 Oh. D. 772. 
Oonifd. lie HaileU's Kstato. Kuatohbull v. Hallott (1880), 
13 Oh. D. 696, 0. A. whitecomb t, Jacob dooldtw that 
tho equity oh to following tlio proceeds attaches to the 
or a factor as well as to tliu ease of ceeiui que trust 
8c trustee ; but It docldCH, secondly, that you could not 
follow money booausc it had no earmark ; tho first part 
Is good law at tho present day, tho sooond is not (Jksskl, 
M.IL). Apld. Patten o. Bond (1889), 60 L.T. 683. 

2095. Proceeds of sale in form of bill.] — If 

goods bo consignetl to a factor & ho sell k receive 
the money before his bkpey. & do not purchase 
with it any specific thing capable of being distin- 
guished from the rc^st of ids property, the con- 
signors cannot recover tho whole money from his 
assignees Imt. must come in under the conuniasion. 
♦So if the factor at- the time of tho sale agree to set 
off a debt of his own due to tlio vendee, it is the 
same as if tho factor received so much money from 
the vendi^e, & the consignors must come in under 
the factor’s coiiunissioii. But if tho goods remain 
in specie in the factor’s iiands at. the time of his 
bkpey., the consignors may rcKJOver the goods in 


trover from the assignees. Or if a factor sell 
goods for his principal, & become bkpt. before 
payment, & his assignees afterwards receive the 
money for them, the principal may recover it from 
them in an action for money had & received. So 
if the factor on such sale take notes in payment 
from the vendee payable to him at a future day, 
& his assignees afterwards receive tho money due 
I on the notes, the principal may recover it from 
I the assignees in an action for money had & received, 
j If the assignees of a factor (bkpt.) receive bounty- 
I money on any article under an Act of Parliament 
: giving the bounty to the importer, the consignor 
I of that article may recover such bounty -money 
j from them in an action for money had & received. 

— Scott V. Surman (1742), Willes, 400; 125 E. R. 
j 1235. 

i Annotaiiona : — Conid. Houghton r. Matt hewi^(l 803), 3 Bow, 

I 8c P. 485; lie Tryo 8c Light foot. Ex p. Pauli (1838), .3 
1 Doao. 169: BoddingUm v. (^ostelli (1853), 1 E. 8c B. 879. 

Re!d. Uyall v. Rowlew (1760), 1 Vew. Sen. 348; Gladstone 
! r. Iladwen (181U, 1 M. 8t.S. 517; Taylor u.Pluiner( 181 5), 

I 3 M. 8c S. 662 ; Thompson v. Gllcw (1824), 2 B. 8c O. 422 ; 

I (!avalho v. Burn (1833), 4 B. 8c Ad. 382; D’Aruay r. 

(‘hoHnoau (184.6), 13 M. & W’'. 796; Morgan v. Taylor 
! (18.69), 5 O. B. N. S. 6.63; De Mattos v. Saunders (1872), 

L. It. 7 C. P. 570; Re "West of England 8c South Wah‘« 
i District Bunk, Ex p. Dale (1879), 11 Vh. D. 772; Re 
llallett's Estato, Knatohbull r. Hallott (1880). 13 Ch. D. 
696, C. A.; Patten v. Bond (1889), CO L. T. .683; St. 

! Thomas’ IP)flpltal Governora r. Biohardson ( 1909), 101 
L. T. 771, 0. A. Mentd. Parnham t\ Hurst (1841), 8 
I M. 8c W. 743.1 

2096* Agent to purchase certain securities— 
Different securities purchased.]— Where a draft of 
money was intrusted to a broker to buy Exchequer 
bilJs for liis principal, k the broker received the 
money A misapplied it by purchasing American 
stock & bullion, intending to abscond with it iV 
go to America, & did accordingly abscond, but 
was taken before ho quitted England, & thereupon 
surrendered to the principal the securities for th(‘ 
American .stock & bullion, who sold the whole A: 
received the proceeds : — Held : the principal w as 
entitled to AviUihold the proceeds from tlio assig- 
nees of tho broker, who became bkpt. on the day 
on which ho so received & misapplied the money. - 
Taylor r. Elumek (I HI 5), 3 M. &; S. 502; 2 
Rose, 457 ; 105 E. K. 721. 

AmuAutionH : — Apld. ymall r. Attwood (1831*2), You. 
407. Distd. Awlimall v. Wood (1856). 28 L. T. O. S. 30. 
Apld. Re Hammond, Ex p. Brook (1869), 20 L. T. 547 ; 
He Stracium, Ex p. Cooko (1876), 4 Ch. D. 123, C. A. ; 
Blrt r. Burt (1877), 36 L. T. 943. Coosd. Re Hallett's 
KwtaUn Kuatohbull v. Uallett (1880), 13 Ch. D. 696, C. A. 
Lord Ellenborough, iu Taylor y. Plumer, entirely throws 
over all the prior decisions as to money not ear-marked 
not being followed; at that time It was well known it 
could be enr-marked In equity, 8c therefore, when you 
come to look at It, you will find it an express decision 
in oonfliot with others as to the ear-marking of money ; 
liord Kllonborough’s statement of the law is law at the 
nrt'sent moment, 8c though I cannot say it always wow 
law it always ought to have been law because it is 
oonsouant with principle (Jbsskl, M.H.) Apld. Harris 
r. Truman (1881), 7 Q. B. D. 340 ; Oollins v. Stlmson 
8c France (1883), 52 L. J. Q. B. 440. Distd. King 
r. Hutton, 118991 2 Q. B. 565. B«td. Twlss v. White 
(1826), 3 Bing. 486 ; Noato v. Harding (1851), 6 Ex. Ch. 
349 ; Muttyloll Seal c. Dent (1853), 5 Moo. Ind. App 
328 ; lie West of England 8c South Wales District Bank. 
Ex p. Dale (1879), 11 Ch. D. 772 ; Crowther v. Elgootl 


PART IX. SECT. 2, SUB-SECT. 1. 

a. Agent emptoired to collect debt — 
Note receired xttlh nwrtgage U'X coliaierat. I 
— P, was agent of U. to collixut certain 
debts 85 remit to U., being paid a 
monthly salary. Among the debts was 
a claim against deft. s. S, made a 
note 8c executed a chattel mtgo. tinder 
coal. Tho note was payable to U.‘s 


order 8c comprised Uic debt, the mtge, 
being oollateral security. V. delivered 
both note A mtge. to T., a cretiitor of 
his, representing he was U.'s agent 8c 
had authority to deal with them, 8: T. 
paid P. the dlffercnoo bet tveen his claim 
& the value of the note. The note was 
not indorsed by V.:— field: A., as 
assignee of U., was entitled to recover 
the sum due on the note, as P. hod no 


authority to pass a title by transfer of 
tho not© or the mtge. Goodwin v. 
Robarts (1876), I App. Cas. 476 ; Rum 
hall V. Metropolitan Bank (1877), 2 
Q. B. D. 194 ; London Joint Stock 
Bank v. ^S^immons, [18921 A. C. 201 ; 
Freeman v. Cooke (1848), 2 Exoh. 651 ; 
Pickard v. Sears (1837), 6 A. 8c E. 469. 
cited. — A bramovich v. Sair (1900). 7 
Terr. L. R. 15.— CAN. 
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1887), 66 L. J. Ch. 416, C. A. ; Patten v. Bond (1889), 
60 L. T. 588 ; Sinclair v. Brougham, [1914] A. C. 398, 
H. L. Mentd. Sheppard v. Sho^bred (1841), Car. & M. 
61 ; WalBhe 8c Hewlett v. Provan (1863), 1 C. L. R. 823 ; 
H. e. Btmkall (1864), 3 New Rep. 492 ; Lister v. Stubbs 
(1890), 45 Ch. D. 1, C. A. ; Moss v. Hancock, [1899] 2 
Q. B. 111. 

See, further. Bankruptcy & Insolvency. 

2097. Agent receiving cheques — Right to follow 
cheques but not cash.] — banking Bmi at 8. 
sent to a bank at 0. certain average orders for 
collection at C. & payment of the proceeds over 
to bankers in London, who were London agents for 
both parties. The bank at C. collected some of the 
orders, A received a cheque for one & cash for the 
remednder (except two which were returned un- 
cashed). They then paid the cash into their till 
with otiier moneys, & stopping payment went into 
liquidation: — Held: (1) the cheque could bo 
followed by the firm at S., as it was spocifio 
property resulting from the special agency ; (2) the 
cash could not be followed. — Re West of England 
A c South Wales District Bank, Ex p. Dale 
& Oo. (1879), 11 Ch. D. 772 ; 48 L. J. Ch. 000 ; 
40 L. T. 712 ; 27 W. II. 815. 

A/iiioUUions : — Dbtd. lie Uallett’s Estate, Knatclibull v. ! 
llallott (1880), 13 Oh. I). 696, 0. A. Expld. Crowthor i*. 
Elgrood (1S87), 34 Ch. D. 691, C. A. 

2098. .] — The manager of pitf.’s bank 

obl-ained the signature of deft, to a cheque, 
purporting to be drawn upon the bank by deft., 
untler the pretence that it was a receipt (deft, 
being unable to read it), then paid him a private 
debt of his own with the banker’s money. The 
transaction was entered in the books of the bank 
as a loan from the bank to deft, upon his cheque : — 
Held : the banker was not entitled to maintain an 
action against deft, to recover back the money, 
the cheque having been obtained by his agent’s 
fraud. — Eoster v. Green (1802), 7 II. A: N. 881 ; 
31 L. J. Ex. 168 ; 168 E. 11. 72(5. 

2099. Agent depositing prlncipaFs funds in bank — 
Accounts manipulated so as to show large balance 
due to principal offset by equal balance due from 
agent.] — A., as agent, but without the knowledge 
or authority of his principal, B., & the general 
manager of a bank, without the knowledge or 
authority of the bank directors, concerted for their 
own purposes the following scheme, which the ct. 
held to be entirely void for fraud, & not binding on 
B. Two accounts wore opened with the bank in 
the respective names of the agent & principal. The 
agent, on behalf of liis principal, requested the bank 
to honour the agent’s cheques, & guaranteed repay- 
ment thereof, all moneys standing to the credit of 
the principal to be charged with such payment. 
The a^ent paid to his principal’s account £1,500 
belongmg to the principal, & drew on his own ac- 
count for a like sum, whicli he spent in promoting 
the scheme. He drew other che(][ues on his own 
account, & paid the proceeds to his principal’s ac- 
count as moneys belonging to the principal. Thus, 
in the bank books the agent’s account stood with a 
large debit, «& the principal’s account stood with an 
equal credit charged with the guarantee. The 
principal having brought an action against the 
bank to recover the whole amount standing to his 
credit: — Held: he could recover £1,500 thereof, 


his own money ; but not the residue, which never 
had been his money. — ^B ritish At American Tele- 
graph Oo., Ltd. V. Axbion Bank, Ltd. (1872), 
L. R. 7 Exch. 119 ; 41 L. J. Ex. 67 ; 26 L. T. 267 ; 
20 W. R. 413. 

AnnoUUiona : — Apprvd. Gray v. Lewis, Parker v. Lewis 

(1873), 8 Ch. App. 1035. Moiltd. R. v. Aspiuall (1876), 

1 Q. B. D. 730. 

2100. Agent employed to sell bills & apply pro- 
ceeds to specific purpose — Proceeds of sale wrong- 
fully applied.]— \^ore bills of exchange are 
remitted for sale, & the proceeds directed to bo 
applied to a specific pui’pose, the property in the 
bills remains in the remitter until the purpose for 
which they wore remitted is satisfied. And where 
the money realised by the sale is wrongfully applied 
by the agent the remitter is entitled to recover the 
value of the bills in cissumpsit, upon an indehitcUua 

I count, from a purchaser of them, who had notice 
' of the purpose for which they were remitted, & of 
* the misapplication of proceeds by the agent. — • 
Muttyloll Seal r. Dent (1863), 6 Moo. Ind. App. 
328 ; 8 Moo. P. C. C. 319 ; 18 E. II. 920. 

2101. Agent employed to sell goods — Goods 
pawned.] — If one employed to sell goods by com- 
mission pawns them, the owners of the goods may 
maintain trover against the pawnbroker after a 
demand Si refusal, although the duplicate has not 
been tendered according to Pawnbrokers Act, 1800 
(c. 99), s. 5. — Peet V. Baxter (1816), 1 Stark. 472. 

Annotation c—Vietd. SiiijjrtT Munufuuturinij: Co. r. Clark 

(1879), 49 L. J. y. B. 224. 

2102. Goods pledged — Sold by pledgee.] — 

Pltf., residing abroad, siiippcd sugars under a bill of 
lading addressed to A. in l^ndon, directing him to 
sell the sugars ou pltf.’s account & place the net 
proceeds to the credit of B., to whom pltf. was in- 
debted for advances made previously to shipment. 
The invoice stated pltL to he the shipper. A., on 
arrival of the sugars, pledged them to dofts. for 
advances made by them to him, & having become 
bkpt. pltf. authorised an agent to demand the 
sugars of dofts., but they sold them, & the pro- 
ceeds were demanded after sale by the agent with 
pltf.’s authority: — Held: (1) the latter had a 
audicient title in the sugars to sue defts. in trover, 
as the right of possession was in him, as B. had only 
an equitable interest; (2) defts., by selling the 
sugars after demand by pltf.’s agent, were guilty 
of a conversion. — Selleck r. Hmith, Keeling A 
Drake (1826), 3 Bing. 603 ; 11 iMoore, G. P. 469 ; 

4 L. J. O. S. 0. P. 194 ; 130 E. II. 646. 

For full auiiB., eee I'ltovKit. 

2103. Goods sent to be forwarded — Sold by 

agent on own account.] — H., a commission agent, 
being employed by B. to effect sales of goods at B.’s 
risk, had certain goods consigned to him by B. to be 
forwarded to W. H. fraudulently sent these goods 
to II. on his own account, A afterwards assigned his 
property to trustees for his creditors’ benefit. A 
balance was duo from K. to II. : — Held : B. was 
entitled to the balance due from II., in part dis- 
charge of the amount due to him (B. ) from H., & to 
prove under the assignment for the balance. — 
Broadbent V. Barix>w (1861), 3 De G. F. J. 570 ; 


aiOl i. Agent employed to sell goods — 
Goods exchanged.]— -Pltfs, employed R. 
^ agent to sell culUrators for them at 
$27 cash 8c $30 on time ; ho was to 
take cash or good notes, & had no 
authority to barter. Deft, took three 
cultivators from R. In exchange for u 
buggy :—Held : there was no evidence 
of a holding out of R. an agent with 
authority to barter, 8C the ct. below 
was light In entering a verdict for pltfs. 
In an action of replevin for the three 
cultivators. Jenkins v, Morris, 14 


Ch. D. 674 : Uamitlon v. Johnson, 6 
Q. B. D. 263 ; Dixon v. Simmons, 41 
L. T. 783 ; Jones v. Rough, 5 Ex. D. 
115; Smith v. McGuire, 27 L. J. Ex. 
465 ; Tlazud v. Treadvom, 1 Btra. 506 ; 
MUissich v. Lloyds, L. T. 423, C. A. ; 
Clark V. Molyneux, 3 Q. B. D. 237, 
C. A. ; Yorkshire Banking Co. v. 
Beatson, 5 O. P. D. 109, O. A., cited.— 
Stewart v. Rounds (1882), 7 A. R. 
515.— CAN. 

b. Agent intrusted with goods 


Goods pledgol — Knowledge of pledgee .] — 
Whore goods Intrusted to an agent hod 
been pledged by him to a third party for 
advances, 8c an action was brought by 
the owner to revendlcato the gooris : — 
Held : the pledgee could not hold the 
goods agulnHt the owner, seeing that ho 
knew the ownerslilp w'as not in the 
pledgor, even though tho pledgor hail 
had no notice from the owner for- 
bidding him to pledge.— Johnson v. 
LOWER (1861), 6 L. C. J. 77.— CAN. 

O O 2 
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Beet. 2. — Aa to goods, ci'.., intrusted to agent: 

Siib^secU 1 .] 

80 L. J. aiTsOO ; 4 L. T. 193 ; 7 Jur. N. S. 479 ; 
45 E. R. 999. 

Anm>Uition : - ToMd. Re IloJJand, Ex j>. Alston (1868), 
4 Ch. API). 168. 

2104. Pledged by agent.] — A.,ownerof 

a personal chattel, parted with a half-sliare in it to 
B., A. to have f>ossession until the chattel was sold. 
A. intrusted the chattel to B. for the purpose of 
taking it to an auctioneer for sale. B. did not take 
the chatttjl to an auctioneer, but lodged it with C. as 
security for his debt : — Held : A. had a special 
jiroperty in the chattel which entitled him to pos- 
He8.sion of it as against C. — Nybeug (Nybubci) v. 
llANDEiAAR, [1802] 2 Q. B. 202 ; 61 L. .T. Q. B. 
700 ; 07 L. T. 301 ; 66 J. P. 094 ; 40 W. R. 545 ; 
8 T. L. R. 649 ; 36 Sol. Jo. 486, C. A. 

2105. Agent holding princlpaPs funds — Money 
applied to discharge debt.J — Where merchants, by 
direction of an oxor., their commercial correspon- 
dent, applied a fund, which they knew to be part of 
the testator’s assets, in satisfaction of advances 
made by tliein, in course of trade, to relieve embar- 
rassments of their correspondent : — Held : they 
were responsible for the fund so applied to general 
pecuniary legatees under testator’s will. — -W ii.son 
P. Moouk (1834), 1 My. & K. 337 ; 39 E. R. 709. 

AnnoiatioriB : — Apld. CollinHon v. Linkir (1855), 20 Beav. 
:I5G ; Gray v. Lewin (1869). I.. B. 8 Kq. 526 ; Piercy v. 
Fyniioy (1871), L. H. 12 Eq. 69. Oonsd. A Diltd. Child v. 
Thorley (1880), 16 C'li. 1). 151. Apld. Kextoii v. Man- 
cheHtor & Livorpool Ulhlrict Bunkiiqf Co. (1881), 44 L. T. 
406 ; Cowpor v. Storieham (1899), 68 li. T. 18. Reid. 
Fairllo 1 ). Hartwell (1899), 9 Jur. 791 ; Fyler v. Fyler 
(1841). 9 Beav. 550 ; PuiineU r. Hurley (1845), 2 (^oll. 
241 ; Bank of Bengal v. Fagan, Bank of Bengal 6. MHiOod 
(1849), 5 Moo. Ind. Atm‘. 27; lUdfc r. Gregory (1869), 
9 L. T. 250 ; Maol)ry«l(‘ r. Eykyn (1871 ), 24 L. T. 461 ; 
Mara v. Browne (1805). 79 h. T. 698, (!. A. Mentd. Blyth 
V, Fladgate, Morgan r. BlyMi, Smith v. Blyth, [1891] 
1 Oh. 997 ; Soar r. Ashwoli. 11H99J 2 Q. B. 990, V. A. 

2106. Money paid into agent's banking ac- 

count — Agent In flduclary capacity.] — If money 
lield by a iierson in a flduciary character, iboiigh 
not as a trustee, has been f)Rid by him to his ac- 
count at the banker’s, t he person for whom he lield 
the money can follow it, A' has a charge on the 
balance iii the banker’s hands. 

If a person holding money in a fiduciary char- 
acku’ pays it to his account at liis banker’s & mixes 
it with his own money, & afterwards draws out 
sums by cheques in the ordinary manner, the rule 
in (Jlauton's Case (1816), 1 Mor. f)72, attributing the 
first, drawings out to the first payments in does not 
apply, A the drawer must, bo taken to have drawn 
out his own money in preference to t he trust money. 
— /fcllALLEiT’H Estate, Knatchbubl Hali.ett 
(1880). 13 V]u 1). 696 ; 49 L. J. Ch. 415 ; 42 L. T. 
421 ; 28 W. R. 732, C. A. 

Ann4U(ttwm : — Diltd. Re MawHon, Ex p. Ilardca8t.lt* (1881), 
44 L. T. 629. Consd. Now Zoaland & AuNtrulian Lund <.k>. 
r. WatHon (1881), 7 Q. B.T).974, C .A. Distd. Spartali r. 
(V6dlt LyoutialH (1885), 2 T. L. H. 178. Apld. Re Murray, 
Bicknon r. Murray (1887), 57 L. T, 229; Hancock r 
Smith (1889), 41 (^h. B. 456, (\ A. Distd. Re Miller, Exp. 
Gmoial IlwHvor, 11893) 1 Q. B. 927, i\ A.; KIUh r. 
Goulton, [18931 1 Q. B. 350. C. A. PoUd. Re Wreford, 
('armlchat'l r. Budkin (1897). 13 T. L. B. 153 ; Re Dacrc, 
^^^lltako^ t*. Bacro, (1915) 2 (9i. 480. Reid. Collins r. 


Stimsou (1883), 11 Q. B. D. 142 ; Martin v. Rockc, Eyton 
(1885), 2 T. L. R. 140 ; He Hallot & Co., Ex p, Blaino 
(1894), 2 Q. B. 237 ; Re Steuning, Wood v. Stenning, 
tl895] 2 Ch. 433 ; Cory v. Mecca, (1897] A. C. 286 ; Re 
Oatway, Hortalet v. Oatway, [1903J 2 Ch. 356 ; Davis v, 
Petrie (1906) 2 K. B. 786, G. A. ; Wilsons & Fumess- 
Leyland Line r. British & Continental Shipping C3o. 
(1907). 23 T. L.^R. 397 ; Burdett u. Horne (1911 ), 
27 T. L. R. 402. Mentd. New Zealand & Australian Land 
Co. V. Ruston (1880), 5 Q. B. D. 474 ; Harris v. Truman 
(1881), 7 Q. B. D, 340 ; Lyell v. Kennedy (1887), 18 
Q. B. B. 796 ; Moss v. Hancock, 11899] 2 Q. B. Ill, D. C. ; 
Mutton V. Peat, [1899] 2 Ch, 556 ; Grunnell v. Welch, 
(19051 2 K. B. 650 ; Wimbledon r. Eden, Re St, Mark's, 
Wimbledon, 11908J P. 167 ; Galula v. Pintus (1911), 104 
L. T. 574 : Kreglinger v. New Patagonia Meat & Cold 
Storage Co., [1914J A. C. 25, H. L. 


2107. Agent not in fiduciary capacity.] 

— The B. Co. collected advance freights on account 
of pltfs., & the course of business known & assented 
to by the latter was for the B. Co. to pay the freights 
when collected into their general account with the 
P. Bank. They also paid into that account moneys 
of their own A; freights collected for other shi))- 
ownors. They i)aid disbursements on behalf of 
jdtfs. by cheques drawn on same account. Ac- 
counts were rendered i)eriodically by the B. Co. to 
pltfs. showing freights received, A disbursements 
made A the balance owing to i)ltf s. , or, as sometimes 
happened, the balance owing by pltfs. to the B. Co. 
The B. ('o. having gone into liquidation, A there 
being a large sum due to pltfs. for freights collected 
by the B. (’o., pltfs. claimed to be entitled to the 
amount standing to the* credit of the 13. Co. with 
the P. I3ank, alleging it was the proceeds of freights 
collected on their account Held : pltfs. were not 
entitled to follow the moncjy in the hands of (he P. 
Bank, as there was no fiducinryrelationshii) between 
the B. f/O. A i>ltfs., but merely the relationship of 
debtor A creditor. — Wilsons A Eurness-Leyland 
Link, Ltd. British A Continental Shtpiung 
Co„ Ltd. (1907), 23 T. L. R. 397. 

2108. Agent keeping agency account with same 
bank as private account — Funds transferred from 
former to pay overdraft on latter.]— Where three 
accounts had been opened by A. with his bankers, 
one of which was called the “ R. estate account,” 
A was opened by A. as the receiver of rents of the 
R. estate belonging to ])ltf. ; — Held: (1) the 
bankers w’^ere not warranted, knowing such was a 
receivership account, in allowing A. to draw 
cheques on that i>articular account to liquidate a 
balance due from A. to the tiankers on his “ ofiice 
account ” : (2) A. having failed, the bankers were 
liable to make good to the balance so allowed 
by them to be canied over from the “ R. estate ac- 
count ” to the credit of A.’s private account. — 
Bo DENHAM V. Hoskins (Hoskyns) (1852), 21 
L. .1. (’h. 864 ; 19 L. T. O. S. 294 ; 16 Jur. 721 ; 
affd. 2 Dc G. M. A O. 903. 


Ann4>rattons : — UODSa. « Apia. Re GroB8, Ex p. Adair (1871), 
24 L. T. 198. Distd. Re Gross, Ex j). Kimrston (1871 ), 6 
Ch. App. 695 n. Consd. Macbryde r. Eykyn (1871), 24 
L. T. 461. Distd. Wllsoii V. Bnry (1880), 5 Q. B. D. 518, 
C. A, Consd. A Apld. Greenwell t). National Provincial 
Bank (1883), Cab. & El. 56. Distd. Marten r. Rooke. 
Eyton (1886), 63 L. T. 946 ; Coleman v, Bucks & Ozon. 
Union Bank, [18971 2 Ch. 243. Consd. Bath v. Standard 
Land Co., [1 91 1 1 1 Ch. 61 8, C, A. Retd. Btiiloy v. Johnson 
(1871), L. R. 6 Exch. 279; Pearson t>. Soott (1878), 9 
Ch. D. 198. 


2106 i. Agent lu^ldinu principal's funds 
— Ituirvciions to buy 1— That 

money placed In the hands of an agent 
in order that he may invest it for the 
benefit of his prluclpaJ will be considered 
trust funds is commonplace doctrine 
(Strong C.J.). — Carter r. Long & 
Bisrt (1896), 26 S. C. R. 439.— 
CAN. 

e. Agent stUino wincipaVs land in 
fraud of principals riphts.) — ^In an 
action by pltf. against S. A C., & the 


parties to whom C. hail transferred 
a part, of the land In question, claiming 
a reconveyance & damages for rcirt'^ter- 
Ing a cloud upon pltf.’s title as well as 
for detention of the land. It appeared 
that S. knew that pltf. was in effect the 
bencfloial owner of the land A that P. 
hold the title for her subject only to the 
payment of his lien ; that S. paid P. 
the amount of the lien & took the title 
in his own name, falsely representing 
to P. it was part of the arrangement upon 
a sale ho had made to pltf. : — Held : 


1 (.s.) was a trustee for pltf. of the title 
he had so obtained with a lien for the 
amount he had paid P. ; (2) the defence 
of purchase by C. for value without 
notice conld not be sustained, C. 
having actual notice that pltf. & not P. 
was the true owner, & the other parties 
were not entitled to any better position ; 
(3) ui>on payment of the lien 
interest the land must be roooBvey^. — 
Murray r. BiUPeoN (1903), 2 O. W. R. 
95.— CAN. 
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2109. Agent receiving post office orders— Payment 
Into agent’s banking account.] — ^Pltfs. banked with 
defta. It was the duty of pltfs/ secretary to pay 
all moneys received by him on behalf of pltfs. into 
defts.* bank to the credit of pltfs. The secretary 
without the knowledge of pltis. kept an account at 
defta.* bank, into which he paid to his own credit 
certain i)ost office orders belonging to pltfs., which , 
defts. subsequently cashed. The Post Office Regu- 
lations with regard to post office orders provided 
that, when presented for payment by a banker, 
they should be payable without the signature by 
the payee of the receipt contained in the order, , 
provided the name of the banker presenting the 
order was written or atam]ied upon it : — Held : ( 1 ) 
there had been a wrongful conversion of the post 
office orders above mentioned by defts. ; (2) the 
above regulations of tiie Post Office did not give 
to post office orders in the hands of bankers the 
character of instruments transferable to bearer by 
delivery so as to give defts. a good title to the post 
office orders, independently of the authority given 
to pltfs.’ sc^crctary. — F ine Arts Society, Ltd. v. 
Union Bank op I^ondon, Ltd. (1886), 17 Q. B. D. 
705 ; 56 L. .T. Q. B. 70 ; 55 L. T. 536 ; 51 J. P. 60 ; 
35 W. R. 114 ; 2 T. L. R. 883, O. A. 

Annotations : — Apld. Kleinwort., Sons v. Coiuptoir National 
(i’Escompte do Paris, 11891] 2 Q. B. 157 ; Lacavc v . 
Cr6dit Lyonnais, [1897J I Q. B. 148. Coiisd. Mo Entire r. 
Potter (1889), 22 Q. B. D. 428. Apld. Gordon r. London I 
(’Ity & Midland Bank, [19021 1 K. B. 242, C. A. Refd. ! 
Bavins r. London & South Westorii Bank (1899), 81 L. T. ’ 
055, O. A. ; Morison r. London County & Wostininster 
Bunk, (19111 3 K. B. 35(5, C. A. 

2110. Agent trading abroad for principal — Origi- 
nal goods sold — Proceeds invested in further goods ; 
for trading purposes.] — S., supercargo of a ship 
trading to the East Indies, borrowed of B. £600 for , 
use in the purchase 6c sale of goods, 6c gave a I 
bottomry bond to pay £40 per cent, if the shif) | 
traded for 3 years ; ho also gave B. a bill of sale of 
tlie goods then purchased & i)ut on board 6c of the 
produce 6c advantage that should be made thereof. 
The ship traded in the East for 3 years, but S. died 
on the voyage home. The original goods had been 
sold 6c there had been several purchases 6c sales : — 
Held : (1) S.’s possession of the goods after the 
giving of the bill of sahi was not fraudulent as in 
the case of a bkpi ., 6c he was In effect trading on 
account of B. ; (2) B. was entitled to follow the 
specific goods which S. was bringing home, & to be 

S aid his advance out of the produce of them. — 
ITCKNAL V. Roiston (1706), Prcc. Ch. 285; 24 
E. R. 136. 

2111. S, P. Anon. (1706), 2 Eq. Cas, Abr. 479. 

2112. Bank manager Investing misappropriated 
funds In overdue bills — Bills sold to company.] — 

D., formerly manager of the O. Bank, then in liqui- 
dation, by means of moneys belonging to that bank 
he had misappropriated, bought some overdue bills 


of exchange which were drawn upon & accepted by 
! the E. Bank, also then in liquidation. A few days 
' later he sold three bills to the C. Co., which had been 
registered two days previously, & of which he was 
sole director : — Held: (1) the 0. Co. could not be 
taken to be affected with notice of the fraud com- 
mitted by D., as he could not be taken to have com- 
municated that fraud to the C. Co., for which he was 
acting in the transaction merely as agent, not as a 
partner ; (2) the right of the O. Bank to follow 
their money into the bills was an equity affecting 
the bills themselves ; (3) the C. Co,, though holders 
for value, had no better title to the bills than D. 
would have had if he had not parted with them. — 
Re European Bank, I/td., Ex p. Oriental Com- 
mercial Bank, Ltd. (1870), 5 Ch. App. 358 ; 39 
L. J. Ch. 588 ; 22 L. T. 422 ; 18 W. R. 474, C. A. 

Antwiafiotis : — Apld. lie MurHoillcH ExleiiHioii Ry. & Lajul 
Go., Kx j). Gr6(iit Fonoier & Mobilier of Kiifirland (1871), 
20 W. U. 251. O. A. Reid. Wulily v. Gray (1875), 32 L. T, 
521 . 

2113. Broker intrusted with securities for transfer 
— Securities pledged.] — The English exors. of a 
deceased l^nglish owner of shares in an American 
CO. desired to be entered in the New York registry 
in respect of thorn to enable tlnmi to receive the 
dividend & if necessary to scdl. t)n the instructions 
of their broker they si^ed in blank a form of trans- 
fer 6c power of attorney, wliich was indorsed on the 
share certili cates, 6c sent them to the broker in 
London t.o bo forwarded to New York for registra- 
tion. The broker fraudulently deposited the certi- 
flcatcs with deft, banks as security for advances 
& afterwards became bkpt. : — Held : the staL? of 
the certificates put deft, banks on inquiry ; 6: the 
exors. were entitled to tlie shares, 6c were not 
estopped from denying the title of (he banks 
to them. — Colonial Bank v. (’ady, London 
Chartered Bank of Australia v. (’ady (1890), 
15 App. Cas. 267 ; 60 L. .7. (Jh. 131 ; 63 L. T. 27 ; 
39 W. R. 17 ; 6 T. L. R. 329, TI. L. 

Annotations; — Consd. Moutugii i\ WoKtoii, (’lovodon tS: 
I’ortlslioad Ry. Go. (1902), 19 T. L. R. 272 : Fry r. 

Smolllo, [1912J 2 K. B. 282, C. A. Apld. A Dktd. Fuller 
v.Glyii, Milla, Gurrlo, 1 191 4 J 2 K. B. 1(18. Refd. Bcntinck 
V. Lomloii Joint Stock Bank, (1892] 2 Gh. 120; Fox v, 
Martin (1895), (54 L. J. Gh. 4 73. Mentd. SlmmonH v, 
London .Joint Stock Bank, Little v. London Joint Stock 
Bank, (1891 J 1 Gh. 270, G. A.; Alcock v. Smith, [18921 
1 (3i. 228, G. A. ; Vcnalih^H v. Barinj?, [18921 2 Gh. 527 ; 
SchoUeld r. LondcHboroiif^li, [189(5] A. 514 ; Stern r. 
U., [189(5] 1 Q. B. 211 ; Bochnoniibind Exploration ( -o. r. 
London Trading Bank, [1898] 2 0. B. (558. 

2114. Broker receiving funds for Investment- 
Funds deposited with broker’s creditor.]-- A. em- 
ployed B., a broker at Liverpool, to piu'chasc a 
security for him, for which purpose ho remitted him 
a letter of credit for £2,010 on a bank there, jiayablo 
to B. or order. C., who had had dealings with B., 
in the course of which the latter had b<^come in- 
debted to him in £1,040, under pretence of borrow- 


2112 i. Hank manager invfsting mis- 
appwpriaiefl fnnrift in mining con- 
cession — Sale of ronsessioH — aWo know- 
ledge in purchaser of manager's fraud.] — 
The unauthoriBod purchnse of property 
in an aifcnt ’s name docs not vest the 
ownership in the principal so oh to 
enable him to follow it up in the hands 
of third parties, vvlio have acquirc'd 
cesBlon thereof bond fide Sc for valuable 
consideration. 

The maaa(?er of pltf. bank improperly 
Sc fraudulently purchased a minirn; 
conc€W8lon with moneys belontfinpr to 
the bank, 6c afterwards sold & ceded 
his rifiThts of action to defts. : — TleUl : 
in the aliBcnee of any allegation that 
defte. purchased with knowledge of the 
manager's fraud, there was no ground of 
action to compel defts. to account to 
the bank for all profits made by them 
out of the oonceesion. — C ape of Good 


ITock Bank r. J)k Beekh' Minks Sc i 
UuNKKLSnunLKU, 11 Huprenic Court 1 
, (Cape), 441 ; 4 C. T. U. 151.- S. AF. j 

d. Partner discouMing firm's drafts 1 
— Proceeds placed to private aecttunf — 
Knowledge of bank.] — R., deft, bank’s ; 
, manager, was aware that Y.,a partner, I 
in Y., V. Sc Co., drew upon pltfs. & ' 
pbR’cd the amounts sometimes to lus ; 
1 own credit In breach of trust, 8c sonic- ! 
, timott to that of Y., V. 8c Go. R. ad* | 
mitted know ledge of Y.’s hrtsachCH of 
j trust, of which deft, bank reai>ed the i 
benefit ; — Held .• pltfs. could recover 
! against deft, bank the sums paid into I 
j Y.’s account in breach of trust, & I 
Interest. Coleman v. Pucks db 0.ron ; 
! Vnion Bank, [18971 2 Cli. 243 ; Brvbh • 

' man v. Oill, 24 Beav. 302, 305 ; { 

! Re Emmet's Estate, 17 Ch. D. 142 at i 
! p. 150, cited. — B ritish American Ele* ' 


vATou (^<>. r. Bank of Bku’ihii North 
AMEitn v (1914), 20 1). I-. R. 944; 29 
W. L. R. 211 ; 0 W. W. R. 1444.— 
CAN. 

e. Person employed to tahe orders • — 
(lofsls procured by fraud if* delivered to 
third party on payment of price.] — M., 
w’ho was in the iiabit of taking orders 
for pltfs.' rnaiiiines & forwarding the 
orders to pltfs. to be filed, Imt who 
was not employed by pltfs. to sell their 
maeblnes, by fulHohood & forgery 
obtained a windmill from pltfs., which 
he sold to deft., & for whicli he received 
the price. In an action for conversion 
of the windmill: — Held (1) : M. never 
Imil any title tbcrotf). Sc could paes 
none to deft, ; (2) pltfs. were entitled 
to Hiioceed.— Gntario Wind Enhinb 8l 
Bump (k>. e. Loi'KTE (1904), 24 G. L. T 
220 ; 7 G. L. R. 385; 3 O. W. R. 281.— 
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Sect 2 * — As io goods i eic,^ intrusied to agent: 8\ib^ 
sects. 1, 2, § 4. Sect 3 ; Svb-sect 1, A»] 

ing the money for a few daye, & toowing It was A.’s 
moTifty, induced B. to part with it, & then insisted 
upon applying it in discharge of B.*s debt to hun 
Held : A. might recover the amount from C. in an 
action for money had & received. — L itt v. Mabtin- 
T)ALE (1856), 18 C. B. 314 ; 27 L. T. O. S. 68 ; 4 
W. R. 466 ; 139 E. R. 1390. 

2115. Drawer ot bill Instructed by acceptor not to 
part with bill without permission— Drawer parting 
with bill for own purpose.] — A bill was drawn by A. 
& accepted by B. for the i)urpose of being dis- 
counted & having the proceeds applied in the pay- 
ment of other bills accepted by B., but the other 
bills before they became due wore paid by B., who 
directed A. to hold the first-mentioned bill for his, 

B. *s, use, & not to part with it without his authority. 
A., however, for his own purposes indorsed it to C. 
for valuable consideration, having first informed 
the latter that it belonged to B. & that he, A., had 
no authority to part with it : — Held : the property 
in the bill was In B., the acceptor, who might in 
these circumstances maintain trover for the bill 
against 0. — Evanb v. Kymer (1830), 1 B. & Ad. 
528 ; 9 1.. J. O. 8. K. B. 92 ; 109 K. R. 883. 

2116. Factor drawn on for goods consigned to him 
—Goods sent to third party & drawn for by factor.] 
— Where pltfs. consigned goods to their factor, A 
at the same time drew:^ bills upon him for the 
amount, which they themselves ultimatc^ly ]>aid, 
A the factor sent them lo deft., with whom he had 
general dealings, without intimating that they were 
the property of a third person, A drew a bill upon 
him for the amount, which deft, accepted A paid, 
after which the factor became insolvent, haying 
before that time apprised deft, that he had received 
a notice of countonnand of tlu! siile from pltfs., but 
deft. afU^rwards sold the goods : — Held : (1) deft, 
was liable for the value of the goods in an action 
for money had A received ; (2) he would have been 
e<iually liable had ho not known that the goods were 
the property of pltfs. — Jackson v. Clarke (1824), 
Arck 72; 13 iVice, 208 ; 147 K R. 967. 

2117. Factor Intrusted with goods for sale — ^BiUs 
of lading Indorsed to third party & drawn for.] — 
Where goods wore placed in the hands of a factor 
for sale, A he indorsed the bills of lading to defts., 
who accented a bill for him, A he at the same time 
direcUul (lefts, to sell the goods A reimburse them- 
selves the amount of the bill out of the proceeds ; — 
Held : defts., having sold the goods, could not be 
sued for them in trover by the original owner. 
Senihle : ( I ) he might have maintained money had 
A received for t he procc'ods ; (2) defts. could not 
have retained the amount of money advanced io 
the factor.— 8TIKRNKLT) v, Holden (1825), 4 B. A 

C. 6 ; 6 Bow. A Ry. K. B. 17 ; 3 L. .1. O. S. K. B. 
127 ; 107 K. R. 901. 

Annotations: — Cotud. Bollock v. Smith (1826), 3 Bin#?. 603. 

Menid. lleahl r. (^arcy (1852). 11 C. IL 077. 

2118. Factor employed to sell goods on del 
credere commission — Proceeds of sale in hands of 
sub-agent employed by factor. l—Plt-fs., landowners 
in New Zealand, employed M. A T., factors in 
Scotland, to sell for them certain caries of corn 
upon a del credere commission. M. A T., who em- 
ployed defts., corn factors A brokers in Liondon, 
gener^y In their business, employed them to sell 
these cargoes in the London market, upon a com- 
mission not del credere, A differing In its terms from 
that agproed on between pltfs. A M. A T. ^ The 
course of business was for pltfs. to indorse bills of 
lading to M. A T., who in turn indorsed them to 
defts., but by neither of such indorsements was it 
intended to pass, nor did there pass, the property 
in the goods, Pltfs. were aware M. A T. employed 


others to effect the sales, but they were no^arties 
to the sub-contracts, A gave credit to M. A T. only. 
On the face of such sub-contra)cts M. A T. appeared 
as principals. Defts. from time to time sold por- 
tions of the caries, A made general remittances 
to M. A T. as w(dl on account of such cargoes as of 
their sales effected by them for M. AT. M. A T. 
having become insolvent at a time when they were 
indebted to defts. in respect of transactions other 
than those concerning pltfs.’ cargoes, pltfs. brought 
an action against defts. to recover the balance due 
in respect of their cargoes, after giving credit for 
remittances already made by defts. to M. A T. : — 
Held : pltfs. were not, as owners of the cargoes, 
entitled to follow their proceeds in the hands of 
defts. irrespective of the state of the general ac- 
count between the latter A M. A T.— ^Ew Zea- 
land A Australian Land Co. v. Watson (1881), 
7 Q. B. D. 374 ; 50 L. J. Q. B. 433 ; 44 L. T. 676 ; 
29 W. R. 694, C. A. 

AnwAatUms Distd. Manpons v. Mildred (1882), 9 Q. B, D. 

.530, C. A. Consd. Kaltcnboch v. Lo\viH (1885), 10 App. 

(-as. 617, 11. L. Distd. AndCTHon v. Sutherland (1897), 

13 T. L. R. 163. Reid. Kaltenbach v. Lewis (1883), 48 

L. T. 844, C. A. Mentd. Henry v. Hammond, 11913] 

2 K. H. 515. 

2119. Treasurer keeping corporation’s moneys In 
own banking account — Funds transferred to another 
bank & deposit receipt given as security to surety.] — 

A person who receives by way of security from a 
defaulting agent a deposit of money, which turns 
out to have been withdrawn irom the funds of 
his principal, cannot, where the circumstances are 
susj>icious, be allowed to insist on ignorance of 
the tmth. 

A., treasurer of a municipal corpn., for whom 
B. was surel y to the extent of £2,001), kepi a bank- 
ing account in his own name, which was shown to 
have been in continuation of an account kept as 
treasurer, A several sums of money paid in to that 
account were shown to have been coipn. money. 

A. drew out from his account a sum of £2,300 A 
olaced it at interest, upon a deposit note, in another 
bank in the name of his daughter. Being indebted 
to the corpn. in a sum greater than that amount, 
he was retjjuired to account, but refused, A the 
eorpn. having infoimed B. of the debt A A.’s re- 
fusal to account, B. went to A. A demanded an in- 
demnity, wlien A. gave him the deposit note for 
£2,800, stating at the same time that he had suffi- 
cient means to meet any demand of the corpn. 
against him . Upon a bill by the corpn. for the pur- 
pose of recovering the £2,300 : — Held : it was to be 
considered as part of the corpn. moneys, although 

B. , by his answer, stated that at the time when the 
deposit rocoii>t was delivered to him he believed it 
was th(i projier money of A. — Bebwick-on- 
Tweed Corpn. r. Murray (1866-7), 7 De G. M. A 
G. 497 ; 26 L. J. Cl). 201 ; 5 W. R. 208 ; 44 E. R. 
194 ; sub iiom. Berwick Corpn. v. Murray, 
Berwick Corpn. r. Dobie, 28 L. T. O. S. 277 ; 
3 Jur. N. S. 1, L.C. 

Annotation : — Distd. Ocnoral Steam Navigation Co. r. Kelt 

(1858), OC. B. N. 8. 550. 


SuB-SE<?T. 2 . — Unauthorised Dispositions bind- 
ing on Principal. 

A. Authority of Agent in Possession of PrincipaVs 

Property io sell same so as io hind Principal as 
regards Third Parties. See I’art V., Sect. 3, 
Sub-sect. 15, ante. 

B. Authority of Agent {not being a Mercantile Agent 

under the Factors Acts) in Possession of Prinei^ 
jmVs I^operty to pledge same so as to bind 
J^ncipal as regards Third Parties. See Part 
V., Sect. 3, Sub-sect. 10, A, (b), B., ante. 
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Sub-sect. 3. — Dispositions under the Factors 
Acts. 

Authority of mercantile agent under the Factors 
Acts to pledge principars property so as to bind 
principal as regards third parties. See Part V., 
Sect. 3. Sub-sect. 10, A. (a), ante. 


Sub-sect. 4. — Privilege from Distress. 
See Distress, 


Sect. 3.-~C0NTRACTS MADE BY AGENT* j 

Sub-sect. 1. — In General. I 

A. PrincipaVs Right io sue on Contracts made by 
Agent acting within Scope of his Authority. 

For cases where contracts must bo enforced by 
the principal, the agent having no right to sue i 
thereon, acc Part X., poa/. 

2120. General rule.]— Wlicre a contract, not ; 
under seal, is made with an a^ent in his own name 
for an undisclosed principal, either the agent or the , 
principal may sue upon it, deft, in the latter case 
being entitled to be placed in the same situation, at i 
the time of the disclosure of the real principal, as 
if the agent had been the contracting party. This 
rule is most frequently acted upon in sales by 
factors, agents, or partners, in which cases either 
the nominal or the real contractor may sue ; but 
it may be equally applied to other cases ; we do 
not say that where a person lends money nominally 
on his own account, but really on account of A as the 
loan of another, the real lender may not sue for the 
money. But where money is lent by another in 
his own name |)ltf. who allegos that he was in 
reality the lender must prove that fact distinctly 
A clearly, he must show that the loan, though 
nominally that of another, was really intended to 
be his own (Denman, — Sims v. Bond (1833), 

5 B. A Ad. 389 ; 2 Nev. A M. K. B. 608 ; 110 E. K. 
S34. 

Annotations: — Diltd. Cubb r. Bccke (1845), 4 L. T. O. S. 
.*194. Consd. Now Zealand & Aufitraliun Land Co. v. 
Huston (1880), 6 Q. B. D. 474. The doctrine of fiiins v. 
Bond BceiuH to me applicable to oontnioth of oinployment 
as to those of sale, & to authorise tlie iiitervenUou by 
t i\c principal In the contract witli the Riib-agront an fully 


as it does In the ultimate ooiitract; of sale by the 
latter (Field, J.). Befd. Brunton v. Thompson (1846), 

7 L. T. O. S. 430 ; Humble v. Hunter (1848). 17 
L. J. Q. B. 350 ; Walshe v. Hewlett Sc Provan (1853), 

1 O. L. R. 825 ; C)ooke v. Eshelby (1887), 12 App. (Jas. 
271, H. L. ; ooo. Ooloniale Anversoise v. London Sc 
Brasilian Bank, (1911] 2 K. B. 1024. Moiitd. Parker v. 
Marohant (1843), 1 Ph. 356 ; Foley v. Hill (1844). 1 Ph. 
.399 : Uooke v. ^ley (1848), 2 Exoh. 746 ; Re Gibson Sc 
Sturt, Re St. Alban’s Bank (1850), 15 L. T. O. S. 65 ; 
Ooulthurst V. Sweet (1866), L. H. 1 C. P. 649 ; Re Derby- 
shire’s Estate, Webb t». Derbyshire (1905), 94 L. T. 138. 

2121. .] — ^A principal may sue, although he 

has dealt with the person sued through an agent 
A the principal’s name was not disclosed. — L ang- 
TON V. Waite (1868), L. R. 6 Eq. 166 ; 37 L. J. Ch. 
345; 18 L. T. 80; 10 W. R. 608; revsd. on 
another point (1869), 4 Ch. App. 402, L.JJ. 

2122. .] — ^By the law of England, speaking 

generally, an undisclosed principal may sue A be 
sued upon mercantile contract s made by his agent 
in his own name, subject to any defences or equities 
which without notice may exist against the agent 
(Sir Montague E. Smith). — Browning v. Pro- 
vincial Insurance Co. of Canada (1873), L. R. 

5 P. C. 203 ; 28 L. T. 863 ; 21 W. R. 687 ; 2 ^ 
Asp. M. E. C. 35, P. C. 

2123. Proper question for Jury.] — Where an 

undisclosed princi})al sues U])on a contract alleged 
to have been made with his agent, A proved by the 
agent, the proi)er question t o be left to the jury is 
whether it was really made by the agent for the 
principal, although in his (the? agent's) name, A not 
whether deft, meant, to A did contract, with the 
agent. — ^B hunton v . Thompson (1846), 7 L. T. O. S. 
430. 


2124. Action for account of profits on principal’s 
securities — Deposited by agent in own name as 
security for a loan to principal.] — Defts., stock- 
brokers, contracted with Messrs. P., also stock - 
brokers, for a loan to the latter of £6,000. The 
money was for the use of pltf., an undisclosed prin- 
cipal, A was advanced on the security of £22,000 
worth of his stock. Defts. improperly realiwd 
pltf.’s stock during the currency of the loan : — 
Held : pltf. was entitled to bring a bill in liis o\mi 
name for an account of the profits realised by defts. 
from the sale of his stock. 

A nrincij)al may sue uj)on a coiitraci entered into 
on ms behalf by an agent, although liis name was 
wholly concealed at the time of the contract 
(MALIN.S, V.-C.). — Lan(3Ton V. Waite, No, 2121, 
ante. 

2125. Action for deposit — Made by agent in own 
name on contract for purchase of land.] — A., as 


part IX. SECT. 8, SUB-SECT. 1.— A. 

2120 1. Oeneral rw/€. i— A principal, for 
whose b<;neflt a contrac't has been made 
by his agent, may sue thereon in lus 
own name, though deft, may have 
known notliing of his interest in the 
subject-matter. — Mxm v. Holton 
(1848) 4 U. C. R. 505.— CAN. 

2120 li. .1 — .All that on agent does 

within the limits of his ageney with 
third parties, oven in his own name, he 
does for his principal ; A this latter 
has the right to be subrogated in his 
rights against third parties. — W ii/jon 
V, Bknjamin (1888), M. L. K. 5, 18. — 
CAN. 

2120 ill. .1 — An action may be 

brought on a contract by the prin- 
cipals, though the contract was made 
by their agents in their own name 8c 
without disclosing their principals. — 
Mackul V. Morgan (1892), Q. R. 1 S. 
535.— CAN. 

2120 Iv. .1 — A principal lias a right 

of action against a third person who has 
contracted with, his agent in the name , 
of the agent. — F ortin v. Caron (1894), 
Q. R. 7 S. C. 109.— CAN. 


2120 V. Marine insura fire contract. I 

— An undeclared principal can sue on 
ji contract of marine insurance mode by 
his agent in the agent’s name.— 
Anchor Marink Insuranck Co. v. 

I ALL\X (1886), 13 Q. L. R. 4.--CAN. 

2120 vi. Effect oj tender dt payment 

into court.] — Pltfs. by their age^nts, M. & 
CX>., sold, through a broker, coal to defts. 
Defts. pleaded that the contract was 
with M. & Co. personally, that the coal 
was short, & that they ha<l offered 
M. & Co., as the price of the coal 
fictualJy delivered, 82,890.72, which 
I they brought into cl., without acknow- 
led^ng their liability to pltfs., & 

! prayed dismissal of the action as to any 
greater sum : — Held : it was unneces- 
i sary to decide the question as to whether 
I the action could he brought by the un- 
I ilisoloaod principal, for by their pica of 
tender & payment Into ct. defts. l»ad 
I acknowledged their liability to pltfs., 

I although such tender » deposit had been 
! made "‘without acknowledging their 
' liability.” — Hudon Cotton Co. v. 
Oanad\ Shippino Co. (1882), 13 
.S. C. R. 401.— CAN. 

2120 vIL Principal's right eacluded 

by terms of eor/froef. J— Contracts for the 


sale of sugar were signed as Bellers by a 
firm of sugar brokers ou aocouitt or a 
named jirincipnl. The contniels each 
contaiiuHl the following clause : “ Per- 
sons acting as brokers or agents bctwec'n 
fwo principals declared on the face of 
the controef. shall be entitled to sign 
same, priucii>alH signing the confirma- 
tion slip. But in all other cases tlie 
contriU't shall confer & impose no rights 
or liahiJiiiC’s on any principals except 
t hose who sliall sign sartio or the con- 
tirmaiion Hlip.” In the ciiso of the 
contracts in question, the buyer, who 
was not a sugar broker or sugar mer- 
chant, signed a confirmation slip, but 
noitlier the contracts nor any relative 
coiifinnatlou slips were signed by the 
prlnciiials of tigs selling brokers. In 
actions by thorn against the buyer In 
which the buyer maintained that ho 
had no contract with them : — Held : 
(1) the effect of the al>ovc claus€<> was to 
exclude the right of disclosed prinoipals 
to enforce contraetH made on their 
i»ohaIf, iinh'SH the prinoipals tlicmselves 
signed the e.ontraci or a confirmation 
slip ; (2) the principals of the selling 
brokers had no right to enforce these 
contracts against the buyer. — Rambo- 
HOPF & WiflSLKR V. BurrkIX (1897), 35 
.Sc. L. R. 229.- SCOT. 
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Agency. 


Seel. 3. — Conlracia made by agent: Sub-sect . 1, 
A.&B.] 

agent of B., owner of an estate, entered into an 
agreement for the sale of it with C., who appeared 
to act on his own account, but in fact was D.*s 
agent. A. & 0. ix^und themselves in a penalty for 
the performance of the agreement, & C. paid A. a 
deposit of the purchase-money. On a breach of the 
conditions of sale on the part of the vendor : — 
field : an action lay for money had & received at 
tlio suit of D. against B. to recover back the deposit, 
without proof of the money being paid over by A. 
to B. 

On the agreement O. only may be liable, but the 
([uostion here is, whose money was paid asa deposit ? 
If it was the money of a principal paid through the 
medium of an agent, it may be recovered back by 
the princit)al ui)on the contract under which it was 
paia bein^ rescinded. I therefore think that the 
action is rightly brought in the name of the present 
pltf. (Loud Ellen borougii, O.J.). — Norfolk 
( Duke) v. Worthy (1808), 1 Camp. 337. 

AnnotatiimH : — Distd. lliokepLon v. liiirrcll (1816), 5 M. & S. 
:J83. Refd. Iluiubk! v. Hunter (1848), 2 (J. B. aio ; Kllin 
V. (toult-on. [18981 1 Q. IL 950. C. A. Mentd. Loach v, 
MulloU (1827), 9 O. & P. U5 : Wright v. WllHon (1832). 

J Mood, U. 207 ; Flight v. IJooth (1834), 1 Bing. N. C, 
370 ; MarHton V. Hoc d. Fox, lh»o d. Foxr. Maintou (1838), 
8 Ad. 8c Kl. 14 ; Taylor w. Bullea (1850), 5 Exch. 779 ; 
lifi l)avlH 8c Cavey (1888), 40 CU. D. 601. 

2126. Action for price of goods — Sold by factor 
under del credere commission.]— Where a factor, 
having a del credere cominission, sold gc^ods tor 
oltfs. to deft, without disclosing ttieir names, deft, 
knowing that ho was factor, Ac pltfs., according to 
tlio settled course of dealing between Uiem, drew 
on tiie factor for the amount, who before the bills 


became due stopped payment & afterwards be- 
came bkpt. : — Held : notwithstanding the del 
credere commission, pltfs. might have assumpsit 
against deft, for the price of the goods, the balance 
of the account current between the factor & deft, 
being at the time he stopped payment in favour of 
the factor, but at the time of action brought in 
favour of deft. 

The factor is agent; the parties to be considered 
as principals are the owner Ac the buyer. The 
owner has a right to look for payment to the buyer, 
unless by some act in which he has concurred he 
has deprived himself of that right. When he gives 
a del credere commission, he means to obtain an 
additional security, that is, the security of the 
factor ; & it would be extremely hard if, instead 
of having an additional security, he should find 
that he had only substituted one for another, that 
ho had shifted the responsibility from the buyer to 
the factor (Baylby, J.). — Hornby v, Lacy (1817), 
0 M. & S. 168 ; 105 E. R. 1205. 

.'InmikiL'oas ; ' Consd. Giihriol v. (’hiirchill & Siui, [19111 

I K. B.441). Refd. BphiiiwoU tf. Spillcp(1870), 21 L. T. 672. 

2127. Sold by one of several Joint-owners In 

own name.] — The joint-o\vners of a vessel engaged 
in the wViale-fishery may hue a purchaser for the 
price of whale-oil, although th<^ contract of sale was 
made by one of the joint-owners, Ac purchaser did 
not know that other persons had any mt-<‘rest in the* 
transaction. — Skinner v. Stocks (1821), 4 B. A: 
Aid. 137 ; 106 E. K. 997. 

Annolations : — Distd. Sled r. Western (1822), 7 Meore, C. 1’. 

29 ; lIuml>UM’. Hunter (1848). 12 Q. B. 910. 

2128. Action on bill>-Held by agent.]— Where 
pltf. was not, at the time when deft, was arrested, 
in possession of the bill of exchange on which tlu* 


8126 i. JdioH for price of ooods -- 
Sold bu In an fw’tlon to rec(»ver 

tho price of wine, cleft. pl(*atl(*(l that lie 
had not bougtit from pltf., but from 
W., & prod not'd tin (u?ooun( in W.'h 
name. Pltf. aimwered that W. was hiB 
agent, & Hold for Ills account , which wa‘< 

f I roved : — UrUl : an action on a con* 
raet made by an ugent in bis own name 
might be l»n)uglvt In the name t»f the 
principal. — ItlCAi) Biuk.s ( 185S), 2 
L. C. J. 161.-- CAN. 

8126 ii. DcHrcred by prUi' 

cipnl. I person who biiyH goods from 
an agent without knowing the position 
of the latter, but who receivc.s the goods 
tUrtHdly from the principal with the 
Invoice in his name, tu 2 (iuire.s .sultlcicntly 
the knowledge tliat ho has liouglit from 
the principal to bo i>oimd to pay him 
the amount thereof, espeelally where he , 
hoa not yet paid the agtmt.— IIiotUNS i 
r. Lavkink (1889), 12 L. N. 194. -CAN. | 

8126 iii. //cW out by principal ( 

ns oimcr. I — PltfH. aiUhorised Bale of 1 
lumber by M. & aBseiitod to a .sale 1«) I 
clefts., to whom they roproBontecl M. us ; 
owner. After .sale Sc port payment, I 
idtfa. discloBod tlcomsc'lvoa as owmora, & i 
dornanded l»alarieo due, which cleftH, I 
notwlthatanding paid t.o M . ; — Held : \ 
pltfs, were entitled to rooovor an the ; 
real prlnelp.ils in M»e trausuction, & 
worcs not osloppod l*y the reproaonta- 
tlon.— Lvvtov r. S.mith (4884), 5 K. & 
(L 331. -CAN. 

81SM1 Iv. NcQoliatinns by aornt 

before nyrrK'y establi.Hhrd.hS poraon 
oflforcMl. in hla own name, to sell to the 
Govt, certain maohlncrj' Avhich at the 
time did not belong to him. Before 
aeooptanoo of tlxe offer applt. agreofl 
with the vendor to buy the nuvchlnery 
Ac employ the vendor aa his wront to 
eflTwt a sale of It to the Govt. The 
Govt, then sent to the agent a requeat 
to deliver the manhlnery at the price 
ormnally aakod, but under somewhat 
dlfiorent oonditlona. Wlthoiit dlsolc^ng 
the agency the agent delivered the 
n^aclilnery. Sc It was accepted by the 


Govt. .Vpplt., before payment, gave 
nolloo to the purchaser.s that be wuh 
tlie owner of the maemnery, Sc that the 
sale had been made on his behalf by 
ugcuit. The* purchaHcw on thCBc reprc)- 
sental.ions agreed to treat him os the 
person entitled to payment, the agcnit 
acjquicHcing in thin arrangement : — 
Held: (I) as ihc original offer to sell 
W'us not tu’cepled in terms by the pur- 
eliasorri, the recuic.st by the latter to 
! (bdiver was really a now offer to pur- 
chase, which was ac-*cepled by delivery 
lu accordance therewith ; (2) as the 
agency woh in exlhtenco at the date of 
Mie offer, & the agent did In fact sell on 
the prliieipars behalf, the principal was 
entitled to sue for the purchase-money, 
8: the purchasers were not dlseiiargod 
l)y unauthorised payment to the agent. 
— Moonky V. VViu.iAMa (1905), 3 

C. L. H. 1.— AUS. 

2126 V. CosU of aclion .] — ■ 

Pit f. sued for balance of the price of a 
carfbvgo sold to deft. Deft, denied pur- 
chasing the carriage from pltf. & proved 
he had bought It from V., pltf.’s agent, 
of which enrenev ho was unaware. 
Judgment was given for pltf. for the 
amount, but with oosto against pltf. of 
the defence as well as of the claim. The 
ot. will not give pltf. costs In such 
a case, even where deft, has not paid 
the sum claimed into ct. — LAnKUEr. 
PATRI9 (1873). 4 R. I4. 630.— CAN. 

f. Ad inn for specific performance of 
conirad of sale — soW by noenlA 

— W. purportlog to bo the owner of land 
sold It through an agent, O., tA> deft., C., 
Sc a convoyanoo was executed. W. was 
merely agent for pltf., who was the r<.*al 
owner. Sc subsequently brought an 
action against deft, for epeolflo per- 
formance or damages : — Held : \V. 

being the authorised agent of pltf., the 
latter oonld avail himself of the contract 
I even though W. purported to act os 
owmer. — McCvRTnv r. Cooper (1884 b 
I 8 O, R. 310.— CAN. 

j g, Land boushl by aaent.) — 

I Deft, verbally agreed to sell to R., 


pills.’ agent, & gave him a receipt for 
625 paid as a deposit ; on bis re- 
pudi.iting tho sale, Sc returning the 
deposit: — field: plff*». could enforce 
the contract with their agent, though 
only bis name had been used in the 
receipt & draft agreement of sale. 
Filby V. Hounsell, [18961 2 Ch. 737. — 
Selkirk Land & I. v vestment Co. v. 
Robinson (1913), 25 W. L. K. 392; 13 
D. L. U. 995; 29 Man L. R 774.— CAN. 

h. Action for money paid by apent 
under d ares'}. ]—Vll1. conveyed his land 
to G. to raise money by mtge. upon it 
for pltf. ’s use. G. did so. Sc paid to deft, ’s 
attorney for pltf. about 1160 under 
pressure, but under protest, which 
pltf. sued to rc'oovcr back : — Held : 
after verdict , It might be presumed that 

G. had paid, or accounted for, tho 
money to pltf., as ho hod raised it for 
pill.. & pltf. might i*ecover.— S an- 
derson r. Gairdner (ISO 4), 14 C. 1*. 
390.— CAN. 

k. Ad ion in trover — Contract 
signed by agent ''for the proprietors ."] — 
In trover for timber, pltfs. claimed 
under an agreenu'ut made by D. of 
the one part. Sc S. (under whom deft, 
claimed) of the other part, whereby D. 
granted licence to 8. to cut timber on 
certain laud, the timber to remain the 
property of the grantor till the stum page 
was paid. The agreement was signed 
by D. “ for the proprietors,” Sc it was 
sworn by I), that pltfs. were the pro- 
prietors of tho laml. Sc that he acted as 
their agent in making the agreement ; — 
Held : it ftpi)eared by the agreement 

, that it w'as made by I), as agent for the 
proprietors of the land. Sc they could 
take the benefit of it. — H erset r. 

H. vtiieway (1865), 6 All. 237.— CAN. 

l. Action on option — Taken by 
agent .] — Where an agent obtains an 
option the principal may assert his true 
position as principal & accept the 
option. — M cKay r. Wayland (1911), 
18 O. W. tt. 696; 2 O. W. N. 741.— 
CAN. 
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action was brought, but it was in the possession of 
persons to whom pltf . was indebted, & to whom he 
had indorsed it over, but it appeared that those 
persons only held the bill as trustees for pltf., & 
that they were ready to give up possession of the 
bill to pltf. for the purpose of the suit: — Held: 
deft, was not entitled to be discharged out of 
custody. — S tones (Stone) r. Butt (1834), 2 Cr. & 
M. 41« ; 2 Dowl. 835 : 3 L. J. Ex. 135 ; 149 E. R. 
822. 

Annotation : — Expld. Smith r. Johnson (1858), 3 H. & N. 
a 22. That caso (Stones v. Butt) is not satisfactory but i( 
involves no principle; It amounts to no more than this, 
that as a matter of praotioo tho ct. refused to interfere 
(Pollock, CM.). 

2129. .] — To an action on a promissory 

note, deft, pleaded that pltf. w as not the holder of 
the note, but that it was outstanding in the hands 
of W. Pltf. replied that W. was holder, by consent 
of both parties, as trustee for ])ltf., & on account of 
pltf.’s claim, & not in satisfaction of it or in sus- 
pension of his right to sue : — Held : the replication 
was good & judgment must bo for pltf. — N ational 
8avin(js Bank Assoc ^n., Ltd. ?j. Tiianaii (18(17), 
L. K. 2 C. P. 55(1 ; 30 L. J. C. P, 200 ; 10 L. T. 
592 ; 15 W. R. 1015. 

2130. Action on contract — Made by agent in own 
name — Certain obligations to be fulfilled by agent 
personally.] — WhcrtJ a contract is entered into by 
an agent in his own name the principal may sue 
upon it, even though it is in part to be performed 
by the agent personally. 

A. sued by B. for rent upon a lease, in which A. 
had an interest, an agreement was made between 
them, signed by B. A 0., as agent for A., by which, 
in considoration of B. withdrawing the record in 
tho action against A. A 0. undertaking to pay a 
certain sum of money by cheque on his own bank in 
addition to a sum for which A. had given his bills, 

B. undertook to discharge A. from all further 
liability to the rents covenants of the lease u])on 
his assigning to B. all his (A.’s) interest in such 
lease : — Held : although the agret^ment was made 
A signed by C. in his own name, yet, if in fact it was 
made by him as agent for A., A. might sue on it in 
his own name. — P helps v. Protheiio (1855), 1(1 

C. B. 370 ; 24 L. .1. 0. P. 225 ; 1 Jur. N. S. 1170; 

3 V. L. R. 900 ; 139 E. R. 801. 

Annotation : — Apld. Dunlop l*neuma(ic Tvre C«o. v. Sclfrld^e 
(1911). S3 L. J. K. H. 923, C. A. 

2131. Made by member of metal market — 

Effect of known rule of market.] — By r. 1 of the 

Metal Exchange rules members were responsible to 
each other, & to each other only, for the fulfilment 


of every contract in which another principal was 
not named : — Held : the effect of the rule was that 
a person who, knowing of the rule, instructed a 
broker to buy metal for him could not sue upon the 
contract in his own name. — Morrison, Kekewich 
& Co. V. Mendel (1888), 5 T. L. R. 153, 
C. A. 

2132. Made by stockbroker In own name — 

Effect of Stock Exchange Rules.] — Gbissell i;. 
Bristowe (1808), ij. R. 3 C. P. 1 12 ; 37 L. J. C. P. 
89; 17 L. T. 504; 1(1 W. R. 428; revad, on 
another point. L. U. 4 C. l\ 30, Ex. Ch. 

AnnotcUiom : — Oonsd. Dimcuu v. Hill (1871), L. R. 6 Excli. 
255. Reid. Torrlngton t\ Lowe (1808), 19 L. T. 316 ; 
llo(lp:kiii8on V. Kelly (1808), L. It. 0 Eq. 490 ; Sheppard 
V . Murphy (1808), 16 W. It. 948 ; Street v. Morgan 
(1869), 21 L. T. 432 ; Davis r. llayoook (1809), L. K. 4 
Exoh. 373 ; Maxted r. I’aino (1871), L. R. 6 Exoh. 132 ; 
Merry v. Nickalls (1872), 7 Ch. App. 733. Mentd. Coles 
V. Bristowe (1868), 4 Ch. App. 3, C. A. ; Langtou v. 
Waite (1868), L. It. 6 Kq. 165; Dickenson v. Jardiu<‘ 
(1868). L. It. 3 C. P. 039 ; Allen v. Craves (1870), L. R. 5 
Q. B. 478 ; Bovv'riug v. Shepherd (1871), L. K. G Q. B. 
309, Ex. (Ti. ; Dent v. Nickalls (1873), 29 L. T. 530. 

Sec, further, Stock Exchange. 

2133. Made by two as agents for five trus- 

tees.] — Deft. enUjred into a written agreement for 
certain premises vvilh two persons, who described 
themselves as agents of live trust.e(‘s of a certain 
joint oaiaie. Iti an action for ust^ A: occupation : — 
Held: the five trustees might bring the action, 
though not named in the agreement. — Fleming r. 
Goodin<4 (1834), 10 Bing. 549 ; 4 Moo. &; S. 455 ; 

3 L. J. 0. P. 211 ; 131 E. R. 1008. 


B. Liability of Prineipal to he sued on Contracts 
made by Agent ivithin Scope of his Authority, 

See, further. Part X., Sect. \,post, 

2134. General rule.] — Tho principal must always 
be debtor, that whether he is known in the first 
instance or not, except where tho broker has by the 
form of tho instrument made himself so liable. — 
( Ijord Ellenborough, C..T.). — Morris v. Cleasby 
(1810), 4 M. & S. 500 ; 105 E. R. 913. 

Annotaliona : — CoDSd. GabrieJ v. (Jhurohlll & Slin, 119141 1 
K. B, 449. Refd. Hornby v. JiQcy (1817), 0 M. He S. 100 ; 
Wolir V. Koppell (1843), 22 L. J. Ex. 103 n. ; Fleet 
r. Murtoii (1871), 41 L. J. Q. B. 49. Mentd. (,’uiiipboll r. 
llaHHel (1810), 1 Stark. 233; Magor r. Wilkn (1827), 
5 L. J. O. S. K. B. .308. 

2135. Where principal undisclosed.!— It is not 

necessary that a tradesman should know, at the 
time of furnishing tlie goods, who llu; perstin was 


2130 i. Action on contract — Made by 
ayent in own name.] — > Where an 
agent si‘1Jh in hiy own name for on uu- 
di<»clom‘d prineipal, the principal !« 
entiMe«l to recover tho price from tho 
buyer, urilesn, in inakintr Die contrai;t, 
the buyer was inducisl by tho conduct of 
the principal to believe, 8: did in fact 
believe, that the agiiiit was selling on ills 
o\vn account. 

It., a broker, sold mining shares In 
his owm name to G , payable in sixty 
days, on behalf of an undisclosed prin- 
cipal. O., who knew that H. was carry- 
ing on a brokerage bewlness, undorHtood 
that the transaction was with R. on his 
own account : — Held : G. was liable In 
an action brought by the principal for 
the price of the sharcis. — B akkr r. 
Mvc(3RKnoR (1911), 20 B. C. R. 1.5: 10 
D. L. R. 371; 6 W. W. R. 132; 27 
W. L. R. 209.— CAN. 


PART IX. SECT. 3, SUB-SECT. 1.— B. 

2135 1. Where principal undisclosed — 
Being one of sereral firm* for which agent 
known to act .] — By the memorandum 8l 
articles of assocn. of N Co. K. was 


I aiipointed secretary, treaaunr, & agent 
1 (»f the CO., with power to raise or borrow 
I sucii sums of money as he might think 
e.\pedicnt. K. W'as alhO secretary, 
treasui'cr, & Jigent of three otlier mill 
, cos. Dn Oct. 31, 1878, the direct ors of 
’ N. Co. passed a resolution ; “ 'I'hat (he , 
' unallotted Hharcs bo tilled ut> in the ! 
1 name of K., secretary, treasurer, & | 
j agent, who is einpoweml to mt«e. tlioin | 
at a fair rate of interest to enable him j 
{ to obtain funds for tlic use of the co.” ■ 
I On Nov. 11, 1878, P. advanced money j 
i upon terms contained in a writing of 1 
' that date, signed by K., In which K. I 
! acknowledged receipt of tho money, for j 
i which three hundred and thirty -live 
Hharcsin N.Co. were duly handed over as i 
security, & ho agreed to repay Jf within j 
three months. On Jan. 17, 1879, an i 
order was made for the wlndiug-up of | 
N. ()o., & on Fob. 4, 1879, P. gave notice 
on the oflicial liquidators of the co. of | 
i his c laim against the co. for tho money : 
advanced by him on Nov. 11, 1878. > 
On Apr. 2i, 1879, P. filed his affidavit I 
ill support of his claim against the co. I 
j The co. resisted the claim : — Held : \ 
when P advanced the loan to K. he > 


was led to believe that K. w'as obtaining 
it on behalf of tlio four mill cos. of 
which he was .secretary, trejisurer & 
agent, but P. was not aware; 8c was nof^ 
infonned for v. liieh of the cos. the Joan 
was obtained, 6c tlje money was in fact 
advanced to K. as to an agent acting 
on beluilf of au undisciosed principal, 
& I*., when ho dlsciivered that t he money 
was obtidned for N. Co., was ontlt-lod to 
claim against the co. & to rank as a 
creditor ot the co. for the amount ad- 
vanced to K.— PUltUANU.SDARS 1*. COR- 
MACK (1881), 1. L. Pi. 0 Bom. 326. — IND. 

m. fl'hcre aqent acts a<priiu-ipal .\ — B., 
sole partner of M. 6c (’o., wiio were agents 
for sale of A. 6c Po. s oil. Induced C. to 
buy a quantity of this oil below market 
price, saying that he wa-^ personally 
“ hard np ’* 6: “ badly wanting money." 
M. 6c Co, having boeojne bkpt. & the 
oil not having t>een delivered '.—Held : 
C. hud in fact bought from B., 6c B. 
had sold an a principal, 6c not as A. & 
Co.’s agent, 6c ('. could not claim th< 
oil from A. 8c Co.— H ayman, THOBfAP 
& Hox.-i V . American Con on Oil Co. 
(1907), 45 8c. L. R. 207.— SCOT. 
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Seci» 3 . — Coniracis made by agent: Suh-aecU 1, 
B. cfc- C \ ; s uh-a eeU 2, A. B. C . D, & E.] 

for whom they were obtained ; but, if they are ob- 
tained by an agent, & it is afterwards found he had 
a principal, the tradesman may sue the principal. 
If persons hold themselves out, they make them- 
selves virtually liable, as much as if they actually 
made the contract. — Gt.enkhter r, Hunteb (1831), 
6 0. & P. 62. 

Annotation : — Befd. Iloyal Albert Hall Corpn. r. Wlnchllsea 

(1891), 7 T. L. n. 3«2, C. A. 

2186. .] — An action for goods sold, etc., de- 
livered to a daughter, who was licensed & carried 
on a public-house for her father, on his credit & for 
his benefit, may be maintained against the father. 
Such is no fraud on the licencing system.— 
Brookkk V. Wood (1834), 6 B. & Ad. 1062 ; 3 
Nov. A M. K. B. 96 ; 3 L. J. K. B. 90 ; 110 E. R. 
1081. 

2137. .] — W'here a pei*son is the licensee of 

an hotfd & is known so to be, A nothing is brought 
to the attention of a seller to indicate to him that 
the position of the person with whom he is dealing 
is that of a mere manager of a tied houst^ the seller 
who trades with the licensee as a principal A after- 
wards discovers he is an agent is entitled to sue the 
real principal wlien disclosed, notwithstanding any 
limitation placed by the principal on the authority 
of the licensee. — K inahan A Co. r. Parry, 
11910]2K.B. 389; 79 L. J. K. B. 1083 ; 102 E.T. 
820; revad, on another point, [1911] 1 K. B. 469, 
V, A. 

2188. Agent put forward as real owner.] — 

Where tins owner of ^jroperty for sale addressed a 
letter to his agent which in tenns excluded all per- 
sonal liability on the part of the jjrincipal A osten- 
sibly ])ut fomard the agent as sole owner, A ad- 
vances were made on tlie faith of the letter : — 
Scmhle : the form of the document did not prevent 
the owner of the property from being liable as a 
concealed principal. — Diprose r. Belgravia 
Hotels Co. (1902), 40 Sol, Jo. 214, C. A. 

2189. Policy effected by agent on behalf of owners.] 
— Pltfs., a mutual insurance assocn., sued defts., 
part-owners of a ship insured with pltfs., for pre- 
miums payable in respect of its insurance. The 
ship had been insured through J., an agent on 
behalf of the owners: — Held : (1) the mattiT did 
not depend solely upon the tenns of the contract 
between the assocn. A J., but also upon the fact 
that “the assured parties’’ in the i)olicy meant 
those who took the benefit of the contract, A the 
assocn., not content with this liability of the agent, 
had in fact stipulated that they should be entitled 
t-o look to the principals as well as io the agent ; 
( 2 ) in these circumstances the contract was binding 
upon the principals as being the persons to whom 
the policy was issued A who were to have the bene- 
fit of it. — Ocean Iron S.S. Insurance Assocn., 


Ltd. V. Leslie (1887), 22 Q, B, D. 722 n. ; 67 
L. T. 922 ; 0 Asp. M. L. C. 826. 

Annotations : — Folld. Great Britain 100 A 1 S.S. Insce. 
ABSOcn. V, Wyllie (1889), 22 Q. B. D. 710, 0. A. Dittd. 
Montgomerie v. United Kingdom Mutual S.S. Assocn., 
11891) 1 Q. B. 370. Consd. British Marine Mutual Insce. 
«. Jenkins, (1900) 1 Q. B. 299. 

s 

C. Right and lAdbiliiy of Principal to sue and he 
sued on Contracts made by Agent beyond Scope 
of his Authority, See Part Vll., ante. 


Sub-sect. 2. — Limitations on I’rincipal’s Rights 
AND Liabilities. 

A, Where Coniraci under Seal, See Part X., 

Sect. 1, Sub-sect. 2, post, 

B, In regard to Bills of Exchange and other Nego- 

tiable Instnime^its, See Part X., Sect. 1, Sub- 
sect. 3, post, 

C, Where Contract on behalf of Foreign Principal, 

See Part X., Sect. 1, Sub-sect. 1. post, 

D, As to Construction of Written Coniracis. Sec 

l*art X., Sect. 1, Sub-scct. 1, B., post. 

E, Where Principal is Creditor and Debtor seeks 

to set-off as against Principal a Debt due from 
Agent to Debtor, 

2140. General rule.] — If a factor, who sells under a 
del credere commission, sells goods as his ow ii, A the 
buyer knows nothing of any princij^al^ the buyer 
may set off any demand he may have on the factor 
against a demand for goods made by the principal. 
— George r. Clagett (1797), 7 Term Rep. 369 ; 
PcakCjAdd.Cas. 131 ; 2E8i).557 ; 101 K.R. 1019. 

Annoiaiions : — Distd. Houghton v, Matthews (1803), 3 
Bos. A 1*. 486. Consd. Baring v. Corrie (1818), 2 B. A 
Aid. 137. Distd. Wright v. Snell (1822), 5 B. A Aid. 360. 
Consd. Tucker v. Tuokor (1833), 4 B. A Ad. 745. Distd. 
Louckhart v. Cooper (1836), 3 Bing. N. O. 99 ; Fish r. 
Kompton (1849), 7 C. H. 687. Apld. Wilson v. Gabriel 
(1863), 4 B. A 8. 243. Folld. Semensa v. Brinsley (1865), 
18 C. B. N. S. 467. Distd. Watson v. Mid Wales By. Co. 
(1867), L. n. 2 C. 1*. 693. Apprvd. Turner v. Thomas 
(1871), L. U. 6 C. P. 610. Apld. Borries r. Imperial 
Ottoman Bank (1873), L. B. 9 C. P. 38. Consd. Cooke v. 
Esholby (1887), 12 App. Cas. 271. The case of Oeorge t. 
ClageU has been comment, ed upon A its principles ex- 
plained in many subsequent decisions A notably in Baring 
V. Vorrie, Semenza v. Brinsley, A Borries y. Imperial 
OttcTnan Bank; these decisions appear to mo to establish 
coiieluslvely that it is not enougli to show that the agent 
sold in his own name ; it must be shown that he sold the 
goods as his own or, in other w-orda, that the circumstances 
attending the sale were calculated to induce A did induce 
on the mmd of the purchaser a reasonable belief that th<' 
agent was selling on his own account A not for an undis- 
closed principal (Lord Watson). Consd. & Apld. Castle 
V. Taunton, Delmard, Lane, [1 893] 2 Ch. 175. Apld. Mon* 
tagu v.Forwood, [18031 2 Q. B. 350, C. A. Refd. Weldon 
r. Gould (1801), 3 Esp. 268 ; Kuckeln v. Wilson (1821), 4 
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2140 i. Oeneral ridr.!— When a party 
deals with an agent supposing liim to 
be the sole pi1neip:d without, the know* 
le<lge that the property involved belongs 
to another person, that, party is to be I 
t>rotooted, A is entitled to set. off the | 
amount due to him from the agent . 
against the price of the goods. — I 
.‘^MlTll r. OROtrKTTK (1886), 2 Mon. L. R. j 
314.-CAN. i 

2140 ii. .1— .4 person nurehaslng ; 

from the agent of an undlsoloaed prln- | 
cipal without notice of the agency, is i 
entitled to set off against the price 1 
claimed by the principal a debt owing t 
to the purchaser by the agent. — j 
TlKTDKNRrm r. Woolvkn (1997), 14 t 
S. C. 376 ; 7 C. T. R. 400.--S. AF. j 
2140 111. .1— To a claim for goods 


sold A money expended A on an account 
stated, deft, pleaded (1) never In- 
debted ; (2) payment before action ; 
(3) set-off by payment to A., who sold 
deft, the goods in hts owti name wllli 
pltfs,* consent, A deft, believed A. to 
Iw tlie principal A did not know of 

S ltfs. Held .* a good plea of set-off. 
te Jlcnley, Ex p. Dixon, 4 Cl». D. 133, 
cited. — Bo’wmanviu.k MAcnmR Co. 
r. DemP-STFR (1877), 2 S. C. R. 21. — 
CAN. 

2140 Iv. Least hy agent — Proper 

Question for jury ,] — ^In an action for 
us© A occupation it appeared that pltf. 
was assignee of R. M. A Co., In trust to 
secure payment of a dividend to their 
creditors, who instructed him not to 
interfere with the property until 
default. F., one of the Arm, orally 


leased the premisew in question, which 
were included in the assignment, to 
deft., A said he believed he mentioned 
to 1dm at the time pltf.'s name as 
owner, A referred deft, to him with 
regard to a proposition to purchase. 
Aftenvards the firm A deft, hod dealings 
together, A deft, claimed that after 
crediting the rent they were still in- 
debted to him. Pltf., being examined, 
sw’ore that be had no knowledge of 
deft.'s occupation, or of the premises, 
but that F. was authorised to rent the 
I place, A (o use his name in the suit: — 
I field : it was properly left to the Jury 
to say whether deft., had taken the 
premises from pltf. through F. as his 
agent, or from the firm, A the evidence 
wrarranted a verdict for deft. — C raw- 
! FORD r. Fraser (1862), 21 TL c. R. 518. 
--€AN. 
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B. tc Aid. 413 : Carr «. HinchUfl (1839). 4 B. & C. 647 ; 
Warner v. M’Kay (1836), 1 M. & W. 691 ; Re Trye & 
Liffhtfoot. Ex p. Pauli (1838), 3 Deao. 169: Purohell v. 
sJter (1841), 1 Q. B. 197; Gordon v. BlUs (1846), 3 
Dow. &, L. 803 ; J^th v. Cazonove (1848), 12 L. T. O. S. 
177 ; Isbergr v, Bowden (1863), 8 £xoh. 862 ’; Luokle v. 
Bushby (1853), 22 L. J. C. P. 220 ; Quids v, Harrison 
(1854), 10 Exoh. 672 ; Drakeford v. Pieroy (1866), 7 
B. & S. 616 ; Spurr e. Cass, Cass r. Spurr (1870), L. R, 6 
Q. B. 656 ; Abbott r. Parfltt (1871), 19 W. R. 718; 
Thornton v. Maynard (1875), L. R. 10 C. P. 695 ; Thack- 
rah V. FernnisHon (1877). 25 W. U. 307; Maspons v. 
Mildred (1882). 9 Q. B. D. 630, C. A. ; Kaltonbaoh r. 
Ivouis (1885), 10 App. CdH. 617. 

2141. Not applicable to unliquidated dam- 

ages.] — To an action for damages for not accepting 
goods “ To arrive ” deft. )>leaded, by way of equit- 
able defence, that the contract was made with II., 
agent of & intrusted by pltf. with the possession, 
C3tc., of the goods, as apparent owner thereof ; that 
H., with the consent of pltf., contracted in his own 
name, & deft, believed him to be the owner, & did 
not know mtf . was the owner of or interested in the 
goods, or H. was an agent ; that H. was afterwards 
adjudicated bkpt. ; that before the bkpey. mutual 
credit had boon given by deft. & H. in respect of 
the sale of goods under the contract, A: in respect of 
money payable by II. to deft, upon accounts stated, 
etc., before bkpey. & before deft, had notice that 
H. was acting as agent, claiming a set-off : — Held : 
a bad plea, the action bein^ for unliquidated 
damages, & the fi<et-off not within the rule in George 1 
V. Clagetif No. 2110, ante, — Turner v, Thomas ! 

. (1871), L. R. 6 O. P. 610 ; 40 L. J. C. P. 271 ; 24 ! 
L. T. 879 ; 19 W. R. 1170. 

Aiinot<dion8 : — Difltd. Do Maitos v. Saunders (1872), L. 11. 

7 C. P. 670 ; Thornton v. Maynard (1875), L. R. 10 C. 1*. 
695. Apld. Re Pollltt, Ex p. Minor, [1893] 1 Q. B. 175. 
Mentd. Lister v. Hoosou, [1908] 1 K, B. 174. C. A. 

Consider, now. Judicature Act, 1873 (c. 66), 
s. 24 (3) ; R. S. C., O. 19, r. 3. 

2142. Not applicable where agent Is debtor’s ; 

agent.]— -If goods are bought by a broker who does i 
not mention his principal until he himself has ' 
become insolvent, the principal cannot set off the , 
price of the ^ods against a debt due to him from i 
the broker, nut is still liable to the vendor. — 
Waring v. Favenck (1807), 1 Camp. 85. 

AnnoitUion : — Consd. Armslroin? r. Stokes (1872), L. B. 7 
g. B. 598. 

2143. Agent — Held out as principal — Intervention I 
by principal.] — Where a principal permits an i 
agent to sell as apparent principal & afterwards | 
intervenes, the buyer is entitled to be j)laced in the i 
same situation at the time of disclosure of the real l 
principal as if the agent had been the real contract- | 
i ng party, & is e ntitled to the same defence , whether i 
it is by common law, or by stat., payment or set-off, 
as he was entitled to at that time against the agent, 
the apparent principal (Martin, B.). — Isberg r. 
Bowden, No. 2897, post. 


[1893] 2 cm. 175. Reid. Wilson r, Gabriel (1863), 4 B. & S. 

243. 

For full aims., sec S. C. No. 2897, 2 >os<. 

2144. 8Ude to broker — ^Knowledge of broker 

Imputable to third party*}— Pltf . placed goods in the 
hands of H. to sell in his own name, & defts. bought 
j them of H. through 0.. their broker. Defts. did 
I not know the goods belonged to pltf., but O. did 
I from having been previously in the employ of H., 

I but not from anything communicated to him while 
) acting as defts.’ broker in the transaction ; — Held : 
j (1) defts. were affected by such knowledge of their 
I broker ; (2) they were not entitled to set off a debt 
: duo to them from H. against pltf.’s claim for the 
! price of the goods. Qu. : whether H.’s ignorance 
; of C.’s state of knowledge would make any differ- 
ence. — Dresser v, Norwood (1864), 17 O. B. N. 8. 
i 466 ; 4 New Rep. 376 ; 34 ,1. O. P. 48 ; 11 L. T. 

Ill ; 10 Jur. N. 8. Sol ; 12 W. R. 1030 • 144 E. R. 
188, Ex. (Ii. 

AntioiaiionH : — Refd. Soinonza r. BriiiHley (186.5), 13 W. R. 

634: MrC^uul r. Strauns (1883), C^ab. & Kl. 106. 

2146. Third party ignorant of prlnclpars 

! existence at time of sale.]— (3ne who buys goods of 
1 a person whom ho knows to be selling them as an 
i agent cannot set off in an action by the principal 
for their price a debt due to him from the agent, 
even though he did not at the time of the purchase 
know. isL had not the means of knowing, who was 
the real owner. 

To an action for goods sold A delivered, defts. 
pleaded the goods were sold to them by M., then 
agent of pltf s. intrusted by them with the pos- 
session of the goods as apparemt owner thcr(K)f ; 
that M. sold them in his own name & as his own 
goods with consent of pljbfs. ; that defts. at the 
time of sale <fc delivery did not know, & had not 
the means of knowing, that pltfs. were; the owners 
of the goods, or that M . was their ageni; ; & that, at 
the time of the sale A delivery, A Ix^fore deffs. 
knew nltfs. were the owners of tlje goods, or that M . 
was pltfs.’ agent, M. became A; continued indebted 
to defts. for goods 8f)Id, etc., lo an equal amount, 
which they wore willing A offered to set off; — 
Held : a bad plea, for not averring defts. did not 
know, & had not the means of knowing, that M. at 
the time ho sold goods to them was a mere agent. — 
Skmenza V, Brinsley (1865), 18 0. B. N. 8. 467 ; 
34 L. J. P. 161 ; 12 L. T. 265; 11 Jur. N. 8. 
409 ; 13 W. R. 034 ; 144 E. R. 520. 

Anmitatiuna : — Apld. Borrii h v. liaporial Ottonuiri Bauk 

(1873), L. R. 9 0. P. 38. Expld. ft Diltd. Re IB nley. Ex p, 

Dixon (1876), 4 Cli. D. 133, 0. A. Apprvd. (Jooko v, 

KHholby (1887), 12 App. Cos. 271. Befd. MawpoiiH v. 

Mildred (1882), 9 g. B. 1). 630, C. A. ; Stevens r. Biller 

(1883), 25 Ch. 1). 31. C. A. 

2144. Pleading.] — In order U) consti- 

tute a valid defence within the rule in George v. 
Clageit, No. 2140, ante, the plea should show that the 
contract was made by a person whom pltf. had 


AnnoUtiians : — Could. Christie r. Taunton, Delmord. Lane 


2143 i. Agent — Held out as priiu-ipat.l 
" H. had been connected with a business 
foi a number of years, but after tlie 
businew had been taken over by pltf., 
who retained H. as a clerk, II. ropre- 
?»cnted to deft, that ho w«w still owner 
of the business ; deft., who had a run- 
ninpr account with the bugiuoss, believing 
II. to 0 ¥m it, had supplied him ^vith 
goods. Pltf. had given no public notice 
of any change of ownership, & used 
the old stationery. On being sued by 
pltf. for goods supplied before Sc after 
pltf. took over, deft, culmittcd having 
bought the goods, but claimed to set off 
the value of goods supplied to II. & 
tendered the balance on proof that pltf. 
was owner of the business : — JJel f : deft, 
was entitled to set off the value of goods 
supplied to H.— Wells r. Don & Co., 
Eastern Dist. Local Div. (1017), 303.— 
S. AF. 

2148 U. Inter oeniian byprin- 


cipall — L. was in the habit of con- 
signing goods to H. for sale A rctuni, 
& sent him silks wdth a letter, naming 
their price & adding “1 trust you will 
take it to account.” H. kept them, 
making no answer. L. became bkpt. 
A G. claimed the goods, alleging lie 
liad consigned them to L. as his agent. 
H. pleaded compensation on a debt 
due to him from L. : — Held: 11. 
#*ntltled against O. to hold tl»e goods 
till his debt woH paid. — G all r. Mt^r- 
IKKK (1821), 1 S. 75.— SCOT. 

2143 ili. Agent exceeding 

mithorituA — When a party allows his 
agent to act as though he were principal, 
A a third party deals with him as owner, 
the principal is bound by the act of his 
agent, even If he exceeded his authority. 
So where a stores manager sold goods 
to pltf., who had no knowledge that 
the goods belonged to another, allowing 
him to set, off the price against a debt 


due to him persoiiaily by the manager : 

; - Held : pltf. entitled to sot off the 
; amount dm* to him from the manager. 
Sc tlic jirlru'lpul was bound by the 
jigent's act tliougli be exceeded his 
authority. — S mith f. Grouettk (1885), 
2 Man. L. R. 314.— CAN. 

2145 i. — — 7'hird jtartg ignorant of 
prinni/Hit's eriHlenre at time of sate.] — A. 
sold goods l>el<mglng to an iindisclosc^d 
! priricipu] to B., A tlicn failed. B., 
hearing A. hud Htopjied payment, 
allowed him to WJi off against the price 
a debt due from Idm tx> tlie firm he was 
i employed by. In an action by the un- 
1 diseloHf'd principal against B. for the 
I price : — Held : the transaction by which 
j payment was made disc'harged B., as 
, A. had d»ialt wltli him without dls- 
, closing his principal. — Anperson, 
Mf Orkoor a Go. r. SMITf! (1847), 19 
i Sc. .Tur. 308.— SCOT. 
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Seri, 3 . — ContrarjA made hy agent: Suh-seci. 2, ^.] 

iatrusted with possession of the ^ods ; that the 
person sold them as his own goods in his own name 
as principal with authority of pltf., & deft, deait 
with him as, <fc believed him to be, the principal in 
the transaction, Sc that before deft, was undeceived 
the set-olf accrued. It is not necessary in such a 
plea to negative “ moans of knowledge ” that the 
seller was dealing as an agent. 

To a count for goods sold Sc delivered defts. 
pleaded that the goods were sold Sc delivered to 
them by S., then agent of pltf 8., & in trusted by them 
witii ])03ses8ion of the goods as apparent owner 
tlnneof ; that S. sold the goods in his own name & 
as his own goods with ccjnsent of pltfs. ; that at the 
time of Sale defts. believed S. to be owner of the 
goods Sc did not know pltfs. were owners of them or 
interested therein, or that 8. was agent ; Sc that 
before dedts. knew pltfs. were owners of the goods, 
or H. was agent in the sale thereof, 8. became in- 
debted to defts., etc., claiming a set-off. Tleplica- 
tion that, before sale by 8., defts. had means of 
knowing he was merely apparent owner of the 
goods, that same were intrusted to him as agent, 
Sc that 8. was agent, Sc as such sold the goods to 
defts.; — lldd : (1) the })lea was good; (2) the 
n*plication was no answer to it. — Bomiiics v, 
iMPKiiiAL Ottoman Bank (1873), L, K. J) C. P. 38 ; 
43 L. J. 0. P. 3 ; 29 L. T. 089 ; 22 W. R. 02. 
Anmdation : — Reid. (Vtoko v. KHht'Iliy (1877), 12 Apji. Cas. 

2147. Third party knowing agent to be such.] 

— Deft., a tailor at W.. ordered som<i gin of pltf., 
a wine riK'rchant in Bondon, through B., who pro- 
fessed hims('ir an agent of j)ltf . The gin was sent t<o 
deft, with an invoice. When called upon t/O pay 
deft, set olT a dtdjt for goods supplied to the agent 
B. ; — Held : deft, had no right to do this knowing 
B. to be an agent. — W intlk Daviios (1852), 19 
L. T. U. 8. 05, 123. 

2148. Custom.] — Pltf. was a bop grower Sc 

defts. were hoj) merchants. Dltf. instructed a 
hop factor, to S(dl hops for him. (\ sold them to 
defts., who ])aid partly hy cash Sc hill, & f)artly 
by setting off a sum then duo from P. on other 
transactions. Defts. <lid not deal with V. in the 
belief that (\ was staling his own hops & not those 
of an undiselos«Ml prineapal ; Sc the. learned judge 
found that i\ in fact told defts. he was only 
selling on behalf of the owmor. Defts. sot up a 
custom of the bo]» trade, that a merchant- had a 
right to treat the factor as the only principal 
Sc to s«dtle by payment t-o, or composition with, 
liim only : — Hrld : (1) didts. w(U’o not entitled to 
set off O.'s debt against pltf. ; (2) the custom 
was not proved, A in any case was too wide to 
be reasonable. — (kiorKU r. Strauss (1898), 11 
T. L. H. 233. 

2149. Third party’s knowledge that agent 

dealt both as agent & on own account — No 
knowledge as to particular transaction.] — Where 
an agent sells in his own name for an undis- 
closed princif>al, & the principal sues the buyer for 
the price, the buyer cannot set off a debt due 
from the agent unless in making the contract he 
was induced by the conduct of the principal to 


believe. Sc did in fact believe, the agent was selling 
on his own account. 

L. Sc Co. sold cotton to C. in their own names, but 
really on behalf of an undisclosed principal. C. 
knew L. & Co. were in the habit of dealing both for 
principals & on their own account, & had no belief 
on the subject whether they made this contract on 
their own account or for a principal. In an action 
brought by the principal for the price of the cotton : 
— Held : C. could not set off a aebt due from L. & 
Co. — Cooke & 8ons v. Eshelby (1887), 12 App. 
Cas. 271 ; 56 L. J. Q. B. 506 ; 50 L. T. 673 ; 35 
W. R. 629 ; 3 T. L. R. 481. H. L. 

Annotations : — Folld. Blackburn v. Mason (1893). 68 L. T. 

.510, C. A. Apld. Cooper v. Strauss (1898), 14 T. L. B. 

233. Refd. Shofllold v. Loudon Joint Stock Bank (1888), 

13 App. Cos. 333 ; London Joint Stock Bank v. Simmon*!, 

118921 A. C. 201 ; Farquharson v. King (1901), 70 L. J. 

K. B. 985, O. A. 

2150. Third party sub-agent — ^Proceeds of 

sale placed to agent’s account.] — A., a merchant, 
employed B. as agent to sell goods ; B. employed 
as fiis sub-agent C., with whom he had a running 
account. B . became bkpt. , Sc his assignees claimed 
from C. a balance then ai) pearing to be due for sale 
of goods, which afterwards apj^cared to be the pro- 
perty of A., who also claimed the amount. C. inter- 
|)leaded ; — Held : ( I ) A., owner of the goods, had a 
right to recover the price from the sub-agent ; (2) 
the mere fact of entering the amount by C. in his 
books to the account of B. was not an appropria- 
tion of the money so received in payment of the 
debt of B. to C. within the principle laid down in 
(reorge v. ClaggetU No. 2140, nn/c, so as to bar the 
right of A. 

If A. desires B. to pay a sum, Sc B. employs C. Sc 
there is any mistake, A. cannot bring an action ; it 
must be brought by the person whose money it w’as 
at the time. In the case of goods it- is different. 
If A. employs B. to sell goods, Sc he employs C., Sc 
0. employs 1). A so on, the goods remain the pro- 
perty of A., Sc when sold, the moment A. hears of 
the sale he has a right to go to the buyer Sc demand 
the price ; unles.s he had a defence by reason of 
the decision in (icorge v. (inygcttf No. 2110, ante, 
he would be hound to pay A. (Pollock, C.B.). — 
Frith r. Oa7aonove (1848), 12 B. T. O. 8. 177. 

2151. Third party unauthorised to treat agent 

as principal.] — To an action for money had Sc re- 
ceived, to recover money received by defts. in a 
transaction with F., pltfs.’ agent, defts. pleaded 
that at the request Sc with the consent of pltfs. they 
dealt with Sc treated F. as ]irincipal in the transac- 
tion, Sc claimed a set off of debts due to defts. from 
F. On demurrer ; — Held : the plea was bad. 

It was necessary to aver that pltfs. authorised 
defts. to treat the money as the money of F. 
(PocKBURN, t-.J.). — F errand (Fpirand) V , Bis- 
CIIOFFSHEIM (1858), 4 V. B. N. 8. 710 ; 27 L. J. 
(M’.,S02; l lOE. U. 1271. 

2152. Broker — Concealed principal.] — Where a 
broker sold goods without disclosing the name of 
his principal ; — Held : (1 ) the character of broker 
was materially different from that of factor ; (2) 
tlie broker acted beyond scope of his authoritv ; 
(3) the buyer could not set off a debt due from tlie 
broker to him against the demand for the goods 


2147 i. Th ird narttf knowi ng agent 

fo w. such.] — Wlien th«> buyer of (foods 
rroinati ofiTcnt knows that ho is only an 
agent, ho cunnot set olT a claim affaiust 
I ho agent In an action by the principal 
for the price, although the ownership of 
the goods may have boon transferred 
to another principal before ho bought 
<& without his knowledge. So far as the 
claim of set *0(1 is concerned, It la Im- 
material whose agent the buyer thought 
him to be. Boutton v. Jones, 2 H. & N. 


56 4, eltod. — W ood t>. AnniTTHNOT 
; (.loHN) Co. (1906), 4 W. li. R. 305 ; 10 
Man. L. K. 320.— CAN. 

2147 li. .] — A. ordered coals 

fn^m B,, who transmitted the order to a 
CO., & the CO. delivered the coals to A. 
with invoices A acconnta which bore Uiat 
the coals were sold by the co. A. on 
inquiry was assured by B., who had on 
, previous occasions sold coal to A., that 
he (B.) was the seUer, A subsequently 
‘ A. ordered more coals from D., which 


\vcrc again supplied by the co. In an 
action by the co. against A., who 
alleged he dealt with B. as principal, 
against whom he had a contra account : 
; — Held : A. having In the circumstances 
i bought the coals from the co., h© was 
I liable to them for the whole price. 
Cooke V. Eshelby (1887), 12 App. Cas, 
271, & Cornish r. Ahington (1859), 4 
II. & N. .549, cited.— WiMTKRN Moffatt 
C oLUKRY Co., Ltd. r. Jeffery Sc Co., 
[1911] S. C. 346.— SCOT. 
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made by the principal. — B abing v . Cobbie (1818), 
2 B. & Aid. 137 ; 106 E. R. 317. 

Annotations: — Apld. Drakeford v. Hercy (1866), 7 B. & S. 
515. CODld. Cooke v. Eshelby (1887), 12 App. Cas. 271. 
Reid. Carr v, HinohUfl (1825), 4 B. & C. 547 ; Warner v. 
M'Kay (1836), 2 Gale, 86; Milford v, Huerhes (1846), 16 
M. & W. 174 ; Fish v. Kempton (1849), 7 C. B, 687 ; 
Dresser v, Norwood (1863), 11 W. R. 624 ; Fairlio r. 
Fenton (1870), L. R. 5 Exoh. 169 ; Pearson v. Boott 
(1878), 9 Ch. i). 198. Hentd. Borries v. Imperial Otto- 
man Bank (1873), L. R. 9 C. r. 38 ,* Moutagru v. Forwood, 
[1893] 2 Q. B. 350, C. A. 

2168 . Broker authorised to sell In own 

name.] — ^Where a broker (though known to be such) 
sells in his own name, with implied authority from 
his principal so to do, it seems the buyer may set 
off against the price a demand which he has upon 
the broker. — W ynen v. Brown (1826), 4 L. J. O. S. 
K. B. 203. 

2154. Factor — Concealed principal.] — Action for 
the value of goods sold to dtd’t. by means of U. & 
Co. at Exeter, factors to nltf. Deft., vendee of the 
goods, set off a debt due to him from K . & Co. upon 
another account, alleging that ])ltf. had not ap- 
peared at all in the transaction, A that credit had 
been given by K. & Co. <& not by ]iltf. : — Held : 
where a factor, dealing for a principal but- conceal- 
ing that principal, delivers goods in his own naiiie, 
the person contracting with him has a right to con- 
sider him to all intents & ]nirposes as the principal ; 
Ac though the real principal may appear & bring an 
action upon that contract against purchaser of 
the goods, yet that purchaser may st't off any claim 
he may have against the factor in answer to tlie 
demand of the principal. Tliis has been long 
settled. — R abonev. Williams (1785), 7 Term Hcjk 
360 n. ; 101 E. R. 1020. 

Annotations: — FoUd. George v. Clogett (1797), Peake, Add. 
Gas. 131. DUtd. Hotighlon r. Matthews (1803), 3 Bon. & 
P. 485: Baring v. Corrie (1818), 2 B. & Aid. 137. Apld. - 
Purohell v. Salter (1841), 1 Q. B. 197. Distd. Fish r, 
Rempton (1849), 7 C. B. 687. Apld. Montagu r. Forwood, 
[18931 2 Q. B. 350, C. A. Refd, Tucker v. Tucker (1833), 

4 B. & Ad. 745 ; Isberg e. Bowden (1853), 8 Exch. 852 ; 
Thaokrah v. Forgusson (1 877 ), 25 W, R. 307 ; Now ZoahuKl 
& Australia Land Co. v. Ruston (1880), 6 Q, B. 1). 474. | 

2165. .] — George r. Clagett, No. i 

2140, ante, ' 

For full anus., sec S. C. No. 2110, antr. i 

2156. Pleading .] — A snumpsit for goods ’ 

sold & delivered. Plea that the goods were sold & i 
delivered to deft, by A. , factor A: agent of pltf . , with j 
the privity of pltf. as At for the goods of A., A: deft, j 
did not know the goods were not the property of A. ' 
at the time of the sale Ac delivery ; that A. had been 
Ac still was indebted to deft, in more than the value 
of the goods, Ac that deft, was ready Ac willing to 
set off Ac allow to pltf. th<i value of the goods out of 
the moneys so due Ac owing from A. On special 
demurrer : — Held : the plea was good. — C'akr v, 
Hinchlipf (1825), 4 B. A: C. 547 ; 7 Dow . A Ry. 
K. B. 42 ; 4 L. J. O. S. K. B. 5 ; 107 E. R. 1164. 
AnnoUUions : — Oonsd. Maggs v, Ames (1828), 4 Bing. 470 ; 
Hammond v, Teague (1829), 3 Moo. & P. 474. Distd. 
Gibson t?. Winter (1833), 5 B. & Ad. 96 ; Tucker v. Tucker 
(1833), 4 B. & Ad. 746. Coxisd. Hayseldon v. SUff (1836j, 

2 Har. & W. 204 : Purohell v. Salter (1841), 9 Dowl, 517. 
In Carr HinchUjf some of the judges spoke of the pic a 
as being one in disohanre by extinguishing the debt; but 
their attcuition avon not drawn to the* dfflerence between 

? ilcas in excuse & pleas in discliarge, iSc the qiiestfon in 
hat case was not whether tlie pl<‘a wan a plea in 1 
excuse (T,ord Denman. C.J.). Distd. Leaf e. Tuton 
(1842), 10 M. & W. 393 ; Mlttelholsjer v. Fullarton 
(1842), 6 Q. B. 989 ; Tumloy v, Maegrogor (1843), 
12 L. J. O. P. 295 ; Isberg v. Bowden (1863), s 
Kxch. 852 ; Luokie v. Bushby (1853), 1 C. L. R. 685 ; 
Quids e. Harrison (1854), 10 Kxch. 672 ; Ferand r. 
BischoliBheim (1858), 27 L. J. C. P. 302. Ex^d. Somonza 
V. Brinsley (1865), 1 8 C. B. N. S. 467. Diltd. Wkeford v. 


I Piercy (1866), 7 B. & S. 515. Rafd. Crisp v. Griffiths 
' (1835), 2 Cr. M. & R. 169 ; Isaac v. Farrer (1836). 1 M. & 

W. 65; Fqpplng v. Hayter (1844), 3 L. T. O. S. 61 ; 

Gordon v. Ellis (1846), 3 Dow. Ac L. 803 ; Humble r. 

Hunter (1848), 11 L. T. O. S. 265 ; Thaokrah v, Forgusson 

(1877), 25 W. R. 307. 

2167. Debt due to factor — Third party *8 right 

to allow credit to factor's assignees. ]-y-The owner of 
goods being indebted to a factor in an amount 
exceeding tTieir value, consigned them to him for 
sale ; the factor being also similarly indebted to S. 
sold the goods to him. The factor afterwards 
became bkpt. ; Ac on a settlement of accounts 
between S. Ac the assignees, S. allowed credit to 
them for the price of the goods, Ac ho then proved 
the residue of his claim against the estate : — Held : 
as the factor had a lien on the whole price of the 
goods, such settlement of accounts betw'een the 
vendee Ac the assignees afforded a ^od answ^er to an 
action against vendee for the jirico of the goods, 
brought ei< her by or on the account of the original 
owner. — Hudson v. Granger (1821), 5 B. Ac Aid. 
27 ; 106 E. R. 1103. 

Annotations : — Refd. McC’all v. AuNtralian Meat C'o. (1870), 

19 W. H. 188 ; Turner r. TlioiuaH (1 871 ), L. U. 6 G. 1*. 610. 

2158. Principal assenting to sale.] — Debt for 

goods sold A: deUv(U‘(‘d. Plea that the goods W'cre 
sold by M., factor of pltf., Ac intrusted by Ipm with 
goods as ISl.'s ow n goods by pltf.’s consent, & deft, 
did not know', Ac had no means of knowing, tlie 
goods were not- M.’s, Ac a set-off against pltf. of a 
debt due from M. to deft. : — Held : a good plea. — 
Purohell r. Halter (1841), 1 Q. B. M)? ; 6 Dowl. 
517 ; 1 Gal. Ac Dav. 682 ; 10 L. .1. Q. B. 81 ; 5 
•Tur. 502; 113 E. R. 1105; revsd. on another 
point, 1 Q. B. 200, Ex. Ch. 

For full annp., see Skt-okk Ar (’oi ntkiu'i. vim. 

2159. Principal disclosed before payment or 

completion of delivery.]— -Although a factor has 
sold goods as a principal, yet if before they are all 
delivered, Ac before any jiart of them is paid for, the 
purchaser is inf oimed that they belonged to a third 
person, in an action by the latter for tlie price of 
them, purchaser cannot set off a d(d)t due to him 
from the fact-or. — M oore (/USMENTson (1806), 2 
Camp. 22. 

Annotations : — Ezpld. Joneu v. LittJodalo (1837), 6 Ad. & El. 

486. Refd. Warner v. M’Kay (1836), 1 M. & W. 591. 

2160. Principal not privy to sale.] — 

Assumpsit for goods stdd Ac delivered. Plea that 
j the goods were, with the knowledge, privity Ac con- 
sent of pltf 8., sold & delivered to deft, by JI., then 
factor of pltfs., in 11. ’s name as owner. A: as his own 
goods, deft, not knowing pltfs. w<tc interested ; 
set-off of a debt due from II, Replication that the 
goods were not, with the knowledge, jirivityor cori- 
fjont of pltfs., sold Ac delivered to deft, by II. in his 
i owm name as owner, Ac as his own goods, in manner 
Ac form, etc, : — Held ; a good replication. — ^J'igeon 
V, Osborn (1840), 12 Ad. Ac El. 716 ; 4 Per. Ac Dav. 
345 ; 10 L. J. Q. B. SB ; 6 Jur. 365 ; 113 E. R. 
085. 

Annotations: — FoUd. Bell v. Tuckott (1842), 3 Man. & G. 

785. Apld. Do Wolf V. Bevan (1844), 13 M. & W. 166. 

Distd. Bonzi v. Stewart (1844), 8 Scott, N. R. 525. Apld. 

Jone« V. JonOB (1847), 16 M. & W. 699. 

2161. Sale to agent — ^Knowledge of agent 

not imputable to third party.] — Whore a factor sells 
goods to an agent without stating he is selling as a 
factor, Ac not on his own account, the principal of 
the agent has a right to set off a debt due to him 
from the factor against the price of the goods, being 


2159 l. Fador — Principal disclomi deft, held a note made by M. for proodH In an action broujflit by pltf. to recover 
before maturity of debt propose to he j prcviouBly sold him, which, however, for the oil : — field : deft, could net 
set off,] — Deft. purchOHed oil of M., I wob not due at the time of the purchoHo set off the amount of the note which be 

g tf.*8 factor, not knowing It belonged of the oil, & did not mature until after held against M. — Kknnedy r. Tcrk- 
pltf. At the time of the purchase * deft, had received notice of M.'b agency, bull (1874), 2 I^. 378. — CAN. 
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Sect, 3 . — Coniracia nMde by agent : Sub-sect, 2, : 

E. cfc F, (a).1 

ignorant of the fact that the factor was not selling 
on his own account, although his agent know it. — i 
Dunn V. Norwood (1863), 8 L. T. 247. ’ 

2102. Third party agent for sale— Not pur- 

chaser of goods.] — ^Applts., foreign merchants, em- 
ployed a factor to sell goods on their account. The 
factor employed resps., London brokers, to sell the 
goods. The factor died on May .5, 1880, insolvent, 
haying pledged the goods to rem)8. for an advance 
rotected under Factors Acts. The goods were sold 
y resps. at a price more than sufficient to repay j 
tlie advance, but the i)rice had not been paid nor i 
the goods delivered when resps. had notice of 
applts.’ claim : — Held : (1) resps. could not retain : 
the surx^lus proceeds of sale in discharge of the , 
general balance due to them by the factor ; (2) 
applts. had the right to recover the surplus pro- 
ceeds of sale under Factors Act, 1842 (c. 39), s. 7, as 
money had &; received on their account-. Sc also on 
the grounds of privity of contract Sc right to the 
possession of goods not delivered until after notice 
of applts.’ claim. — Kaltenbacii v, Lewis (1885), 
10 App. Cas. 617 ; 55 L. J. Ch. 58 ; 53 L. T. 787 ; 
34 W. 11. 477, H. L. 

2163. Third party aware of factor’s position.] 

— A. bought goods of li., knowing B. was selling 
them as factor : — Held : he could not, in an action 
b^ the principal for the price, set off a debt due to 
him from B., although it was found A. made the 
purchase b<md fide. Senihle: payment to B., 
tliough made x»rematurely, would, if made bond fide ^ 
bind the princijial. — F ish v, Kempton (1849), 7 
(hB.687 ; 18 L.J.C. P.206; 13 L. T. O. H. 72 ; 13 
Jur. 760 ; 137 E. 11. 272 

Antwlations : — Diltd. (!ai(<a*all r. lliiidlc (1MG6), liar. & 
Hut-h. 2G7. Apld. Now Zoaluud Sc Auntraliun Lund C^o. v. 
Huston (1880), G g. B. 1>. 474. Apprvd. Cooko v. Enhelby 
(1887). 12 App. CuH. 271. Conid. Montagu v. Forwood. 
(18931 2 Q. B. 350, U. A. Refd. Drakoford r. Pioroy (1866), 

7 B. Sc &. 515 ; GriHHcll v. Uristowe (1868), L. II. 3 C. P. 
112 ; Moflpons r. Mildred (1882), 9 Q. B. I). 530, C. A. 

2164'. .J — He Henley, E.r p, Dixon, 

No. 2165, post. 

For full unnH., see 8. (J. No. 2165, poA. 

2165. Secret limitation — Whether 

third party affected by notice.] — It being within 
ordinary scope of a factor’s authority to sell his j 
principal’s goods in his own name, a purchaser who ; 
lias no knowledge of the agency is entitled to set off | 
against tiie price of tlio goods a debt due to him j 
from the factor personally. 

A principal had stipulated with his factor that ' 
bills of exchange for the x)rice of goods sold should ; 
bo made payable in such manner as to show the ; 
factor’s connection with the princii)al, & they were, 
in fact, stamped “ Agent for W. D. Ltd., 0. & G. 
Ironworks, Glasgow,’’ in pale blue ink, but so that i 
the stamp was concealed or obscured by the agent’s 
signature : — Held : (1) the purchase being from a 
factor. Sc not a mere agent, the stipulation was 
immaterial as regarded purchaser, unless ho was 
affected with notice ; (2) the stamping of tlie bills 
was not sufficient evidence of notice against pur- 
chaser’s uucontradicted oath tliat he was unaware 
of any agency. — Be Henley, Ex p, Dixon (1876), 4 
Oh. D. 133 ; 46 L. J. Bey. 20 ; 36 L. T. 644 ; 25 
W. R. 105, O. A. 

; — Apld. Thaokruh t?. Ferguason (187 7), 2 5 W.H. 
307. Ooasd. Steven-^ v. Billor (1883), 25 Oh. D. 31, C. A. 
lu Be Uenhy, Ex p. Dixon, Brett, L.J. seems to treat the 
law iu the manuer iti which 1 have endeavoured to 
express it, namely, thut u man Is not the less a factor 
because ho has private iustruetions not to sell iu his o>vn 
name ; in other words, there may be a factor who as 
between himself Sc his principal is not instilled in selling 
except in his principal s name (Chittt, J.). That ease 
aho>v8 that if a factor sells in bis own name, although 
contrary to the Instructions of his principal, it will give 


a right of set-off as between the purchaser Sc the factor ; 

it will not take away his character of factor (Cotton, L.J .) . 

Be!d. Maspons v. Mildred (1882), 9 Q. B. D. 530, C. A. 

2166. Third party believlDg factor to he sell- 

ing on own account to pay himself advances.] — A 

factor, employed to sell a cargo of goods consigned 
to him, on Feb. 6 sold to A. one parcel of the goods 
& delivered to him an invoice in his own name. On 
Feb, 13 A. applied to purchase another parcel, but 
some difference occurrmg as to the price, the factor 
said he must write to his principals. He did so. Sc 
on Feb. 20 informed A. of their answer. A, bought 
the goods at the price named by the principals. Sc 
the factor delivered to him an invoice, & a bought 
note in the names of the principals, the payment 
to be at 4 months in cash. On the same day, & on 
other occasions within that period, A. made pay- 
ments to the factor, not expressly on account of 
these goods. It appeared it was the factor’s prac- 
tice, when he sold goods on his own account to pay 
himself advances, to deliver an invoice in his own 
name, &, when he sold merely as a broker, to deliver 
a bought note. In an action by the owners of the 
goods against A. for the price of the parcel sold on 
Feb. 6, the jury found the factor communicated to 
A. that he sold the goods for other persons as prin- 
cipals, but A., until Feb. 20, bond fide believed he 
sold to pay liimself advances, Sc usmg the ordinary 
precaution of merchants, A. was not tound to make 
t further inquiry : — Held : A. was entitled to set off 
in tiiis action the payments made by him to the 
factor.— Warner V. McKay (1836), 1 M. & W. 591 ; 
2 Gale, 86 ; Tyr. Sc Gr. 965 ; 5 L. J. Ex. 270. 

Annotations : — Distd. Smart r. Sandarn (1840), 3 C. B. 380 ; 

FiHhr. Kempton (1849), 7 C. B. CH7. 

2167. Lloyd’s broker — Set-off against agent of 
cargo owners.] — Pltfs.* bankers, acting for owners 
of a cargo, employed B. Sc Co. as their agents to 
collect from underwriters contributions in respect 
of a general average loss. B. Sc Co., not being 
brokers, employed defts., brokers at Lloyd’s, to 
coDect the money, & they did so. At the time 
when d6fts. received the money there was a debt 
due to them from B. & Co. Defts., not knowing, 
& having no reason to suppose, that B. Sc Co. were 
acting otherwise, beljeved that B. Sc Co. were 
acting as principals: — Held: (1) defts. were en- 
titled to stand in the position in which they would 
have stood if B. Sc Co. had been really principals ; 
(2) defts. were entitled to set off against pltfs.’ 
demand for the money wiiich they had collected 
the debt duo to them from B. Sc Co. — Montagu v, 
B^orwood, [1893] 2 Q. B. 350 ; 69 L. T. 371 ; 42 
W. R. 124 ; 9 T. L. R. 634 ; 37 Sol. Jo. 700 ; 4 R. 
579, C. A. 

2168. Set-off against insurance agent.] — 

Leqge V, Byas, Mosley Sc Co. (1901), 7 Com. Cas. 
16 ; 18 T. L. R. 137. 

2169. Sleeping partners — ^Active partner held out 
as principal .] — Asmimpait for goods sold ; pleas on 
assumpsit Sc a set-off. Pltfs. jointly earned on 
trade as grocers, but R. was the only ostensible 
person enga^d in the business, Sc impeared to the 
world as solely interested therein. By the terms of 

I the partnership, R. was to be the apparent trader, 

I Sc the others were to remain more sleeping partners, 
j Deft, was a policy broker. Sc being indebted for 
I grocery (as he conceived) to R.,he effected Insur- 
! ances Sc paid premiums on account of R. solely, to 
the amount of his debt, under the idea that one 
•' demand might be set off against the other. R.’s 
j affairs being much deranged, payment of the 
, money due from deft, was demanaed by the firm. Sc 
I was refusedby him upon the ground of his having 
I been deceived by the other partners keeping back Sc 
j holding out R. as the only person concerned in the 
j trade : — Held : as deft, haa a good defence by way 
I of set-off as against R., Sc had been by the conduct 
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of pltfs. led to believe that B. was the only person 
he contracted with, they could not claim payment 
of debts supposed to be due to B. alone without 
allowing the parties the same advantages &; equi- 
ties in their aefence that they would have had in 
actions brought by B. — Stbaoey & Boss v. Deey 
( 1789), 7 Term Bep. 361 n. ; 1 Esp. 469 n. ; 101 
E. B. 1021. 

AniMkUion : — Distd. Gordon v. Ellis (1846). 2 G. II. 821. 

2170. .] — In an action by A., B., & O. 

against D. for money received to their use, D. 
pleaded that A., B., & C. were partners ; that A., 
with the privity of B. & C., employed D. to sell 
certain person^ property of pltfs., as partners, 
which D. agreed to do ; that at the time A . so ; 
applied to D., & also at the time of the sale, D. ! 
believed A. to be sole owner of the property <& to 
have full authority to dispose of it as his own, D. 
having no knowledge that B. & 0. had any interest 
in it ; that, after being so employed & before the 
sale, D., at A.’s request, advanced A. money on an 
agreement that D. might retain the full amount of 
such money out of the proceeds of the property to | 
be sold, & that the advance was made on the faith 
of such agreement & not otherwise. The plea then i 
alleged D. sold the property for A., B., & C., suffer- | 
ing A. to deal with the property as his own, Sc ; 
justified retaining the money for the advance under i 
the agreement. Beplication that B. & O. did not ' 
suffer A. to deal with the property as Ivis own. i 
After verdict for pltfs., on motion to arrest the 
judgment: — Held : the unanswerable facts in the 
plea constituted a good defence to the action. — 
(jrORDON, Reid & Thipps v, Ellis (1846), 2 0. B. 
821 ; 3 Dow. & L. 803 ; 15 L. J. C. P. 175 ; 7 
L. T. O. S. 85 ; 10 Jur. 359 ; 135 E. R. 1167. 

For full annfl., see Partnkrsiiip. 

2171. Stockbroker — ^Country broker indebted to — 
Custom of set-off unreasonable.] — ^B lackburn v, 

M.\son (1893), 68 L. T. 510 ; 4 H. 297. 

1\ Election whether t) treat Principal or Agent 
as liable, 

(a) In what Cases the Bight to Elect arises. 

2172. Agent contracting in own name for undis- 
closed principal.] — Where an agent contracts in his 
own name for an undisclosed principal the person 
with whom ho contracts may sue the agent, or he 
may sue the principal. A person entering into a 
contract with one to whom, & to whom alone, he 
trusts may, on discovering that the contractor 
really has a principal, though he neither trusted to 
him, nor gave credit to him, nor even knew of his 
e.vistence, change that principal, unless something 
has happened to prevent his doing so ; but he is 
not bound to do so (Lord Blackburn ). — Kendall 
r. Hamilton, No. 2195, post. 

For full see S. C\ No. 2195, posf. 

2173. Agent not naming principal.] — When an 
agent states that he is contracting as agent for 
another, but does not name his principal, the 
person with whom he contracts may elect whether 


he will sue the principal or the agent. — Thomson 
V. Davenport, Fynnby v. Pontiony, Davenport 
V. Thomson, No. 2179, post. 

Annotations: — Szpld. Smyth v. Anderson (1849). 7 O. B. 21. 
Apld. Maoaure v. Sohemeil (1871), 20 W. R. 168 ; Arm- 
strong V. Stokes (1872), L. R 7 Q. B. 598. Dittd. Eastman 
V. Harry (1876), 33 L. T. 800. Confd. Irvine v. Watson 
(1880), 6 Q. B. D. 102. 414, O. A. In Thomson v. 
DavenpoHt both Lord Teutcrdon A:Ba 5 ioy, ,T.. suggest In 
the widest terms that a seller is not entitled to sue the 
undisclosed principal on discovering him. if in the mean- 
time the static of aooount between the principal Sc the 
agent has been altered to the prejudioo of the prinoipal ; 
but to ooiistrue the dicta of those Judges literally would 
operate most unjustly to th«» vendor ; tho opinion of 
Parke, B., in HeaJa v. Kenworthy seems to me preferable 
(^Bramwkll, L.J.). Retd. Robinson v. Gloadow (1835), 
2 Bing. N. O. 156; Poirier v. Morris (1853), 2 E. & 
B. 89; Mahony v, Kekul6 (1854), 2 O. L. R. 343; 
Hoald V. Konwortby (1855), 10 Kxoh. 739 ; OoUen 
V. Wright (1867), 8 E. & B. 647 ; Bottomloy r. Nuttall 
(1858), 5 C. B. N. S. 122 ; Barber v. Pott (1859), 4 H. & N. 
759 : Smothurst v. Mitoholl (1859), 1 E. & E. 622 ; Wako 
V. Harrop (1861), 8 Jur. N. S. 845, Ex. Ch. ; Oalder v. 
Dobell (1871), L. R. 6 C. P. 480 ; Curtis v. Williamson 
(1874), L. R. 10 Q. B. 57 ; Hoiigh v. Suart (1890), 7 
T. L. R. 134, C. A. ; Chapman Great Central Freehold 
Minos (1905), 22 T. Ii. R. 90, P. O. ; Miller, Gibb v. Smith 
& Tyrer. [19171 2 K. B. 141, C. A. 

For full atiiiK., see S. i*. No. 2179, jjosL 

2174. Agent naming principal.] — The right to 
elect also arises when the agent names his prin- 
cipal. — 4JALDER r. Dobell, No. 21SS, post, 

AnnokUions : -Reid. Fleet v. Murtun (1871), L. IL 7 Q. IL 
126; Browning v. Provincial Insoo. for Canada (1873), 
L. R. 5 P. C. 263 ; Curtis v. Williamson (1876), L. It. 10 
Q. B. 57. 

For full anus., ser S. (’. No. 2188, jwst 

2176. Jointer separate account.] —Petitioner 

proved a debt against the joint estate, as due to 
him from the two bkpts., R. B. & (1. B., jointly for 
goods sold Sc delivered. The goods had, in fact, 
been bought by G. B. as agent of R. B., on R. B.’s 
separate account, but petitioner took it for granted 
they were purchased on account of the partnership. 
Sc did not discover till later they were bought on 
the separate account of R. B. On a petition for 
leave to transfer the proof from the joint estate to 
the separate estate of R. B. : — Held : the petition 
should be granted. 

O. B. acted as agent of R. B. Sc made this pur- 
chase solely for the benefit of R. B. ; Sc when this 
fact was discovered, petitioner was entitled to treat 
either G. B.,in whoso name tho goods were bought, 
or R. B., for whose benolltite on whose account they 
were bought, as his debtor (Ersicine, C,J.). — Re 
Bowerman, Ex p. Vining (1836), 1 Deac. 555 ; 5 
L. ,T. Bey. 44. 

2176. No right to elect when contract excludes 
Uability of agent.] — There is no right to sue tho 
agent unless the form of the contract is such as 
to render him liable on it. The right does not arise 
when the agent does not purpose to contract him- 
self at all. Miller, Gibb v. Smith Sc Tyrer, 
No. 2585, post. 

Annotation : —Folld, r. Wright, Graham (1917), H i 

T. L. R. 343. 

2177, None where credit given to agent.] — A., a 

merchant, purchases goods of B. for tho use of C., 
who is present Sc selects tho goods & stipulates 
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2172 i. AooU contraelino in own name 
for undisclos^ principal.] — The husbanj 
of a woman having separate property 
purchased goods ou credit, without 
stating whether he was buying for 
himsolf or for another : — field : tlie 
vendors might, on procuring evidence 
that the wife was raally the principal 
in the matter, maintain a complaint 
against her for the amount. — MclNroan 
V. Tonkiv (1878), 4 V. L. R. L. 127.— 
AUS. 


2176 I. No riffM to elect when contract 
excludes liabUUu of agent.] — Where an 
aprent contracts on behalf of a principal 
to the knowledge of the other party, Sc 
'< the principal is known to tho other 
I party, the other party cannot afterwards 
elect to treat the agent as the debtor, 
as tho principal is alone responsible. Sc 
there cannot, therefore, bo any elec- 
tion. — Youvo (T. Sc w.) i». Turner 
(1900), 18 N. Z. L. R. 827.— N.Z. 

n. None when contract excludes 
liabUUu of principal.] — A person con- 
tracting with an agent may look directly 


I to the principal uuIcsm by the terms oi 
I tho contract ho has agreed not to do so, 
I whether he was or was not aware when 
he mailo the contract that tho person 
with whom ho was dealing was un agent 
only. CaUler v. Doltell (1871). L. R. 

O. R 486, citeil. — He Uanuks 8teaiu 
Tub Co., Kxp . DEi.rii 9 c London Bank 
(1890), 1. li. R. IS Calc. 31.— IND. 

21771. None where credit given to agent. 1 
— R., a broker, effected ln‘<uranco with 
T»ltf. on account of deft. Tlie policy woh 
issued in the name of R., on accoiint 
of •* whon it may concern " ; but pltf. 
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AGENCY. 


Sect 3 . — Contracts made hy agent : Sub-sect 2, F , 
(g), (&) dc (c ).] 

with B. the price & other terms of the purchase. 
A. credits B. with the amount, & debits C. with 
the amount & a commission. B. debits A. in his 
lK>oks & invoices. B. cannot recover the price of 
the goods against C. — ^Addison v. Oandassequi 
(1812), 4 Taunt. 674 ; 128 E. R. 454. 


A notations ; — Distd. Seymour v. l*ychlau (1817), 1 li. & 
Aid. 14 ; Thomson v. Davenport (1829), 9 B. dc C. 
78; Rohinson v. Qloadow (1835), 2 BinK. N. C. 166. 
Apprvd. Smyth v. Anderson (1849h 7 C. B. 21. Diltd. 
Bottomloy v. Nuttall (1868), 6 C. B. N. S. 122. Aporvd. 
Colder v. Dobell (1871), L. R. 6 C. P. 486 ; Elblnger 
Akt. V. Cloye (1873), L. R. 8 Q. B. 313 ; Curtis v. WlUiom- 
Hon (1874), L. R. 10 Q. B. 67. Mentd. Wake v. Harrop 
(1862), 7 L. T. 96, Ex. Ch. ; Armstrong v. Stokes (1872), 
L. H. 7 Q. n. 598; Miller, Gibb v. Smith & Tyrer, 119171 
2 K. B. HI, C. A. 


2178. .] — In an action against an exor. for 

work done for deceased in ro(jairing a vessel, it 
was proved by witnesses, called for pltf., tliat 1 
deceased was registered owner, & the repairs were j 
done at request of the master of the vessel, but it j 
also ar)pcarod that the master, when he received j 
the bill, said he was the biggest owner, At deceased I 
was part owner ; that pltf. in his books gave i 
cr«jdit to the master only, & had originally applied | 
to him for payment, drawing a bill upon him which ■ 
he did n(it accept. No witnesses were called for 
deft. ; but it was objected on his behalf that there ; 
was no evidence to go to the jury. The case went 
to the jury, who found verdict for jdtf. : — Held : 
(1) there must be a new trial, as thcire was no 
evidence that deceased owner had authorised the 
master to employ nltf . ; (2 ) the verdict was against 
tlie evidence, which showed pltf. treated the master 
as the [)erson with whom he contracted. — 1'kakson 

V. Nell (18h,5), d New llejK 304 ; 12 1^. T. 007 ; 1.3 , 

W. K. 907 ; 2 Mar. L. V, 213. 


Annotation - Refd. llibbH r. Bohw (1866), 7 B. A S. 6.'>ri 


2179. Unless principal undisclosed.] — Where 

a person sells goods to another, not knowing at 
the time the buyer is an agent, the seller, upon 
afterwards discovering the principal, may resort 
to him for payment, although he has debited the 
agent ; &, he may recover against the principal, 
unless the latter has in the meantime paid the 
agent. 

Where the seller knows the buyer is an agent, 
but does not know the name of his principal, he 
may afterwards, on discovering who the principal 
is, compel payment from the principal, unless pay- 
ment has been made to the agent in the meantime. 

Where the seller, with full knowledge of both 
facts that there is a principal, & who that prin- 
cipal is, debits the agent as the person to whom 
he gives credit, he cannot afterwards resort to 
the principal, although the latter may not have 
paid the agent. 

At the time of making a contract of sale, the 
party buying the goods represented that he was 
buying them on account of persons resident in 
Scotland, but did not mention their names, A the 
seller did not inquire who they were, but after- 
W'ards debit ed the party wdio purchased the goods : 
— Held : tlie seller might afterwards sue the prin- 
cipals for the price. — Thomson v. Davenport, 
FYNNEY V, PONTIONY, DaVENPOKT V. THOMSON 
(1829), 9 B. A C. 78 ; Dan. A LI. 278 ; 4 Man. A 
Ry. K.B. 110; 7 L. J. O. S. K. B. 134 ; 109 K. H. 
30. 

Annotations :~'ExTp\d. Smyth r. Andemm (1849), 7 li. 21. 
Apld. MaoClun* v. Schi meil (1871). 20 \V. R. 168 ; Arin- 
Bt.ronK r. StokcH (1872). L. R. 7 Q. B. r>US. Distd. Eastman 
V. Harry (1876), 33 L. T. 800. Consd. r. \N'al 80 ii 

(1880), 6 Q. B. 1). 102. 414, C. A. The dieta in Thomson 
V. Dar^mpori tlie Ici gth nf sayintr that a settl<'iiu n1 «mi 
account i.s sufflcienl (IlnE’iT, L.J.). Refd. Robinson r. 
(lloadovv (1835), 2 Bintr. K. 156 ; ]*oir<T v. Morris 
(1853), 2 E. A B. 89 ; Mabony r. Kckiil6 (1 854 ), 2 (\ L. 11. 
343 ; Heald r. Ken wort by (1855), 10 J]xch. 739 : Collen 
V. Wriirht (1857), 8 K. A B. 617 ; Bottoniley v. Nuttall 


knew that the iiiHuraiief* wup for dtift.’s 
lieneflt, A that K. was (»nly atr<*nt. All 
I he entries relatiiif? to the IraiiHaetlon in 
pltf.’s books were In R.’s name : — lleUl : 
the Jury were properly directed that if 
pltf., kno^inor that R. was only aprent, 
crave credit to R., he could not after- 
wards look to deft, for the premium. — 
Stykfst r. Solomon (1870), 2 Han. 08. 
-CAN. 

2177 ii. .1 — O. A D. carried on 

hiislnesH in partnership as Union 
Medicine Co. D. entered into a contract 
in his own name with pltfs., siprninRr it 
ill his ow'n name. A it >vas entered in 
pltN.’ books “ D., Toronto, Union 
Medicine (k)., advertlHiiiK oontruet.*’ 
It authorised the publication of “ our 
biislncsN announcement H for whi<'h we 
lurree to pay,*’ etc. D. made two pay- 
ments, but r<*fuM'd to make the third 

J iaymcnt, A eventually pltfs. moved fop 
unlKmont aiTainst 1>. under r. 80, A Q. 
was added as a eo-deft. on D.’s appllea- 
tlon: — 7 /pW .* (1) credit wa» k'iven to 
D. alone ; (2) irtiatlntr P. as agent for 
an undisclosed principal, the partner- 
ship, there had been a binding olertlon 
by pltfs. to treat P. as alone liable. 
Scarf V. Jardhif. 7 App. (’os. 345 ; 
Smelhurst v. MiichcU, 1 K. A E. 622 ; 
i^or V. Hickman, 8 H. b. Cos. 268. 312 ; 
raHcr V. IhiftcV. T.. R. 6 C. V. 486. at 
p. 190, cited. — M ail I^inttxo (k>. v. 
PftviJCiN A Graham (1888), 17 O. R. 15. 
--CAN. 

2177 Ui. . 1— M. A Co. , oi? managing 

owners of the O., instructed insurance 
brokers to insure the O. A other ships 
managed by them. The eouise of 
dealing between M. A Co. A the brokers 
was for the latter to pay the premiums 
to the underwriters, A for M, A Co. tt> 
aooept bills drawn by the brokers for 
sums representing the premiums so 


disbursed by them. It was agre(‘d 
between M. A Co. A the brokers that, 
if any aeeeptanc*e was not met by M. A 
C’o., the brokers would be entitled to 
cancel any of the policies in whole or in 
port, A apply the return premiums due 
iu respect of such cancellation in liqui- 
dation of any debt duo to them by 
M. A Co. On the bkpey. of M. A Co. 
certain premiums disbursed by the 
insurance brokers on policies on the 
Q. hod not been paid to them by M. A 
(’o. In an action by the brokers against 
tJie owners for payment of these 
premiums the ct. aH«oilzled defenders 
on the ground that pursuers had elected 
to take M. A (’o, as their solo debtors. 
Xenos V. Wickham (1867), L. R. 2 
H. L. 296, cited. — Lamonk, Nispkt 
A Cak V. Hamilton, [19671 8. C. 628. 
-SCOT 

2179 i. Unless principal vndiS' 

closed—Contrttct Act (IX. of 1872), 
8. 233,1 — When* an iigeut is personally 
liable for a debt tlie creditor has tlie 
option to proceed either against the 
principal or the agent. Where it did 
not appear that in lending the money 
the lender (who knew that the money 
was lieing liormwed on liehalf of certain 
principal®) looked exelusively to the 
agent for repayment : — Field : he could 
proceed to realise the moncT from the 
principals. Paterson v. Gandasequi 
(1812), 15 East, 62; Tiunnson v. 
/kitrn/wrt (1829), 9 B. A C. 7S.eit» d.— 
SaTYA PUIYA OnOBAL V. GORINDV 
Mohtjn Roy C'REWpnrRT (1900) 14 
0. W. N. 414.— IND. 

2179 ii. THsHosvre of principal 

before debt inevrred.] — Pltf, sued defts, 
on an account for goods alleged to have 
l)oen supplied by him to defta. These 
goods were ordered through S., formerly 
defts.* manager, but defte. had ap- 
pointed M. manager in his place before 


the debt was iiieurred. 110101*0 the deld. 
was incurred defts. gave S. a written 
option upon their mining proi>erty, A 
directed their employees to turn same 
over to him, putting up a notice at the 
mine that they would not be responsibh' 
for any debts ineurrtMl in oiierating 
same: — Held; pltf, must look to S., 
against whom he made out tlie account, 
rather than defts. — D avidson r. St, 
Anthony Gold Minino Co. (1910), 
15 (). W. R. 446 ; 1 O. W. N. 525.— 
CAN. 

o. 2'o tchom credit oiven 

question for jury.] — Where a purchase is 
made by an agent, who discloses the 
name of Ids principal, it is a question 
for the jury to determine to whom the 
credit was given ; A wliere the evidence 
I® conflicting, the et. will not disturb the 
verdict. — .Sc’ott r. (^urry (1834), Hil.T. 
1831, New Brunswick. — CAN. 

P. Proper question for 

jury.] — Defts. arranged with D. for a 
consideration specified that ail good® 
bought by defts. in England should be 
charged to L. by the various sellers, with 
whom Ii. was to settle. Pltfs.* agent, 
K., sold goods to defts. on credit. A 
pltfs.* draft on L. having been pro- 
tesR^d, they sutni defta. The evidence 
w’as contradictory as to K.*s knowleilge 
of defts.’ arrangement with t,., A as 4o 
whom credit wa« given upon the saTe. 
The jury were directed that pltfs. were 
bound by K.'s arrangement for pay- 
ment, if any, made with defta., A 
were asked to say whether the goods 
were sold on the credit of Ij., looking 
only to him for payment, or to defta., 
on their own credit , in the ordinar.r wav, 
A they found for defts. : — Held : 
direction was right ; but, upon the 
evidence, a new trial wras granted on 
payment of coats. — C urio itton r. Janes 
(1877), 40 U. C. R. 372.— can. 
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(1858), 5 a B. N. S. 122 ; Smethurst v, Mitchell (1869), 
1 K. & E. 622 ; Barber v. Pott (1859), 4 H. & N. 759 ; 
Wake u. Harrop (1861), 8 Jur. N. S. 845, Ex. Oh. ; Calder 
f. Dobell (1871), h. 11. 6 C. P. 486 ; Curtis v. Wmiaiuson 
(1874), Ju K. 10 Q. B. 57 ; Southwell r. Dowdileh (1876). 
1 C. P. D. 100 ; Gadd r. Hougrlitou (1876), 1 Ex. D. 357, 
C. A. ; Concordia Cliemische Fnbrik r. Squire (1876), 
34 L. T. 824, C. A. ; Offdeu v. Hull (1879), 10 h. T. 751 ; 
lIoii(?h V. Suart (1890). 7 T. L. P. 134, C. A. ; Chapiium v. 
Great Central Freehold IMIiU's (1905), 22 T. L. H. 90, P. C. ; 
Miller, Gibb r. Smith 8: Tyrer, (1917] 2 K. B. 141, C. A. 
Mentd. Schmalz Avery (1851), 20 li. .1. Q. B. 228 ; 
Green v. Kopke (1856), IS B. 549; Gillett r. OlTor 
(1856), 18 C. B. 905 ; Elbinjrer Akt. r. Clave (1873), L. B. 
8 Q. B. 313; British Homes Assee. t^irpii. r. l‘a(ersoii, 
11902] 2 Ch. 404; Darlow e. Shuttleworth (1902), 71 L. .1. 
K. B. 460. 

2180. Unless principal acknowledges 

liability.]— ^Goods were sold to the agents of a 
known principal, the seller giving credit to the 
agents, who afterwards ran away. Tln^ principal 
who had received t he goods, then acknowledged 
his liability to the seller ; — Held : the seller could 
recover against Iht' principal in an action for 
goods sold & delivered. — xN'tt.dino r. Cota.ykr 
(1S32), 1 L. ,r. C. r. oO, 

2181. Evidence showing credit not given to 

agent.] — Evidence that doft.’s agent has been a 
bkpt. is admissible in an action for goods supplied 
on the order of the agent to show that tlio agent 
was in such circumstances as he was not likely to 
get credit for hims.-If. — S metitttrht r. Tavlob 
(1813), 2 L. T. O. S. 1. 

2182. None when no Joint contract or relation of 
principal & agent.] — When there is no joint con- 
tract or relation of i)rincii)al & agent, an \insatisfic*d 
judgment against one person for the j)ricc of goods 
sold is not a bar to a subsequent action against 
another person for the price of the same goods. — 
IsAAas & Sons v. Salbstein, f 11)10] 2 K. B. 130 ; 
8.> E. T. K. B. 1133 ; 1 14 E. T. 024 ; 32 T. E. B. 
370 ; 00 Sol. Jo. 444, (J. A. 

{b) At what Time the RUjht arises and mast be 
exercised. 

2183. No election until facts known.] — Intlie case 
of an undisclosed princii)al there cannot ho an 
election until there is knowledge of the right to 
elect (Lord Blackburn. ) — Kendall x\ 11 amilton , 
No. 2105, vosL 

For full aniiH., sex S. No, 2195, vast, 

2184. None without knowledge of facts.] — To con- 
stitute an election between the agent & the undis- 


closed principal there must be actual knowledge 
of the realfacts. — Dunn v. Newton (1884), Cab. & 
El. 278. 

2185. .] — Where an agent has personally 

pledged his credit there is no conclusive election 
on the part of the creditor to charge the principal, 
unless (1) at the time of election the person 
electing has full knowledge of tlie facts & freedom 
of choice ; (2) there are two persons at least at the 
time of election known to him, either of whom ho 
may su(i ; (3) having such knowledge, & two or 
moiMo persons against whom to proceed, such person 
expresses by a patent unequivocal act or acts his 
election to proceed against one in exoneration of 
the other. — Eongman r. Bill (Eohd) (1891), 
7 T. L. R. 639. 

Folia. Sutrgr V. Hill (1893), 10 T, L. U. 

126, 

2186. Must be within reasonable time after dis- 
covery. J — A vendor who sells to a person known t/O 
be agent of an unknown principal, must elect to 
proceed against the principal within a reasonable 
time after discovering him ; othenvise ho loses his 
right to treat t)ie principal as vendeci, if the state 
of the account between the latter A his agent has 
been altered U> the prejudice of the principal 
before he makes lus election. — Smktiiurst v. 
Mitchell (1859), I K. A E. 622 ; 28 E. J. (^. B 
241 ; 33 E. T. O. S. 9 ; 5 Jur. N. S. 978 ; 7 W. R 
226 ; 120 E. R. 1043. 

A n notiiti ons : — Apia. CurtlK r. WilliuinMon (1 874), L. K. 1 

(). B. 57. Consa. DuviHUii V. DoiiublHim ( 1882 ), 4 7 L. T 

564, V. A. Apia. Fell V. Burkin (1882), 52 L. J. Q. B 

99. 

2187. Not lost by mere delay.] — The seller of goods 
bought by a broker in his own name does not lose 
his right to resort to the broker’s undisclosed 
j)rincipal by reason of his delay in st) doing until 
the persons to whom th(J broker has resold the 
goods have become insolvent, if the undisclosed 
principal has not in the meantime paid tlic broker 
or otherwise altered his position. — (’ami»bei.l v. 
Hicks (1858), 28 E. J. Ex. 70. 

Annofation : — Refa. Maefuriam.* t\. GiuiiUDCcipulo (1858), 

28 L. J. Ex. 72. 

(c) What constituies an RIerlion, 

2188. Question of fact for Jury.] — Deft, had com- 
missioned C. to buy 100 bales of cotton, but i)ar- 


2181 i. Kvidenre showing credit 

vot given to agcntA — Deft. Fi*ut B. to 
open a brunch of Lift bUbinesH in S. B 
iiad 110 business of bis o\mi He acted 
solely for deft, on a salary (t bonus. 
B, ordert'd proods from jiltf., lJ»e order 
beintf fiimied ** ,1. B. B.,’* & written 
on paper headed “ James B. Butler, 
Flour Merchaid, sole a^^ent for Norman 

Ck)., Millers, etc.” Ultf. supplied 
tbc poods to B., charped them to him 
in his books & took in payment B.'s 
rheijne for part A' promissory not<*s for 
the balance. The notes were dis- 
honoured : — Held: there w’as evidence 
to support the lindinp of the jury that 
pltf. had not in the cireumstanecs piven 
exfiluslve credit to B., A thereliy releastHl 
deft. — M atthkws r. Norm AN (1895), 
16 N. S. W. 48.— AUS. 

2181 ii. .1 — Deft, transferred 

Ills business to P., & pltf.s., who had 
supplied poods to delt., continued to 
supply P. On iTCcornlnsf bkpt. pltfs. 
applied to deft, for payment, cluimlnp 
that they liad had no notice of the 
transfer of buslne^.s. In an action for 
poodLs sold & delivered, evidence was 
piven by deft, that some of t he accounts 
were rendered to P. & his eheques 
ncccpted in payment. The trial Judpe 
found that pltfs. did not plve credit to 
P. hut to deft . : — Held : aasurninp the 
onus of proof was shifted from deft, to 

J. — VOL. I. 


pltfs. notwithslandiiip the way the 
accounts were remiered, credit w’us 
piven to deft. - Pikssk A < ’o. r. CaiuiI'.ko 
(1901), 0 \V. A. B. 223.— AUS. 

PART IX. SECT. 3. SUB-SECT. 2.— 
F. (b). 

2186 i. Must hr within rrasonohlr time 
after discorcru.]— Of H<*veral deits., B. 
was the active ineiniier Sc tlie oGkts 
were, in rc’si»e<;t ol the contract HUC‘d 
uixm. undisclOKCd principals. On a 
iiiotion for an firdcr that pltf. should 
elect iipainst which of d<*fts. he would 
proceed or to strike out the name of 
U. ’.— -Held : pltf. must elect within a 
reasonable time whlcli of defts. he 
would proce<*d upainst. Smeihurst 
y. Mitchell (1859b 1 K. & E. 622; 
Hennett v. Mellwraith, (1896] 2 O. B. 
464, citAJd. — PHILLIPB V. Lawson (191 3), 
11 D. L. R. 453; 22 O. W. U. 655; 4 
O. y\\ N. 1364.— CAN. 

PART IX. SECT. 8, SUB-SECT. 2.— 
F. (Cj. 

2188 I. Question of fart for jury .] — The 
only conclusive election In law Is hy 
suinp the apent to Jtidpincut. If it is 
allepcd tliat there has been un election 
short of this, it is n question of faet 
Uf)on the whole evidence & so a question 
for the jury, or for a mafpistrate wliere 
the case is before a mapistrate. Calder 


V. Dohcll (1871). L. B. 6 C. V. 486, & 
Curtis V. ll’illiamson, L. It. 10 (). B. 
57. rtUiul. — Y ouno (T. Sc W.) v. 3’uknicu 
(1900), IS N.Z. L. R. 827.— N.Z. 

2188 ii. apent of 11., bouplit 

(‘attic from .AI. Sc B. f<ir H. dlscloslnp 
t he miinc of his iirincliial. In payment 

pave his draft on a bank, on same pJcc'.c 
of pap(*r with which was a written 
slaleiiieiiL slpned by tbe manaper of 
t4ie bank that, he would lioiiour tlie 
draft in favour of any payee If nre- 
K<uited within a tirruj naiu(;d. C. mJ(‘d 
in th«J nam(*H of M. & B. as payees, who 
t.oojv th(5 draft- Sc doliverod th(' catth*. 
TJie draft was not presemU^d within tlie 
time naiiicd Sc was dishoiiout’od. M. 

B. brouplit- separate actions apainst 
H. for the price: — Held: (1) these 
facts were not inconsistent wltli the 
view that idtfs. had piven credit to 11., 
the disclosed principal, rather tlum 
who pave his draft Sc pot deliver>* of t he 
(.‘ttttle ; (2) there was no concluHiv<! 

evidence of olec^tlon, but at th(i utmost 
evidence only from which ilie Jury 
mipht or mipht not have Inferred Uia 
election ; (3) the inference of election 
on these facts should have been drawn 
by the jury only Sc not by the ct. ; 
(1) a verdict must bo ent-ered for pltf. 
in each case. — Mate t. Herbert, 
Bard WELL v. HBRBEBr (1863), 2 W. & 

W. L. 258.— AUS. 


P P 
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Sect 8 . — Coniracia made hy agent: Sub-aecU 2, F« (c).] 

ticularly directed that his name should not be dis- 
closed. C. bought the cotton for delivery on a 
future day of pltfs., who, unwilling to trust 0., 
insisted on having the name of C.’s principal. 
C. having told pltfs, the cotton was for deft., out 
that deft, did not wish his name to transpire, pltfs. 
sold the cotton &> delivered to 0. a sold note, 
addressed to him personally, Sc received from him 
a corresponding bought note, signed by him per- 
sonally, Sc not as agent. Pltfs. debited C. in their 
books. C. delivered to deft, an advice note, 

“ JJought on your account of Messrs. C. & D. 100 
bales,” etc., which deft, accepted &> retained with- 
out demur. Before time for delivery cotton had 
fallen in price, Sc deft, settled differences with C. 
When time for delivery arrived, cotton had still 
further fallen in price. Pltfs. called on 0. to accept 
the cotton or pay the difference in jjrice, threaten- 
ing proceedings in case he failed to do so. On C.’s 
failure to do so jdtfs. called on deft, to accept the 
cotton or pay the difference in price. Sc on his 
refusing to do so sold the cotton, Sc brought an 
action to recover the difference between the con- 
tract ])rice Sc the price realised : — Held : (1) there 
was evidence to go to the jury to show that deft, 
had notice of Sc ratified the contract made on his 
behalf by C., thougli it was not the contract he 
or^inally authorised liim to make ; (2) parol 

evidence was admissible to show that deft, was the 
principal in an action brought with a view to 
charging him as such ; (3 ) it was a question for the 
jury to consider whether, looking at all the circum- 
stances, pltfs. had elected, at time of entering into 
the contract, to give credit to C., dealing with hfm 
alone; (4) there was evidence to go to the jury 
that they had not done so ; (5) if they had not done 
so they had subseqiKmtly an election whetlier to 
treat C. or deft, as liable to them on the contract ; 
(0) the facts warranted the jury in finding that 
pltfs. had never elected to treat C/. as their debtor 
80 as to preclude themselves from bringing the 
action. — Oalder v. Douell (1871), L. 11. (5 C. P. 
480 ; 40 L. J. 0. P. 224 ; 25 L. T. 120 ; 19 W. R. 
978, Ex. Ch. 

FoUd. LoiiK-nian r. Hill (1891), 7 T. L. K. 

(189. Reid. Flool r. Miirlon (1871), h. 11. 7 Q. 11. 120; 

Hniwnliip: r. Provincial IriHce. for Canada (1873), H. K. 

P. C. 2(i3 ; CurtfH V. VVilliainsoii (1875), L. H. 10 Q. H. 

57 ; ("oilliiiv V. Mowloin, [19141 52 K. 11. Gl. 

2180. Action commenced but discontinued.] — 

Semble : a principal may be sued if an action has 
been brought agamst the agent Sc discontinued. — 
l*RIE8'n.Y V, Pkrnie, No. 2191, potff. 

For full RniiH., srr S. C. No. 2194, po^l, 

2100. Bankruptcy proceedings.] — A. Sc B. were 
both in the habit of sending goods to C., a factor, 
for sale. In the course of his dealings with C., B. 
purchased of him goods belonging to A., which 
w^ere invoiced to him by C. in his own name, though 
upon the balance of accounts between them O. 
was indebted to B. A. afterwards filed an affidavit 
in the Bkpey. Ot. in which he alleged C. was justly 
& truly indebted to him in a certain sum for goods 
belonging to him sold & delivered by C. as factor 
or agent of A. to B., & for which goods C. received 


payment by means of goods sold & delivered to 
him by B., & which goods were used by 0. in his 
trade of a cheesemonger. Upon this affidavit a 
flat was worked out against C. to its termination ; — 
Held : this affidavit did not estop A. from suing B. 
for the price of the goods or afford sufficient 
evidence to sustain a plea of payment in that 
action. — M organ v. Couchman (1863), 14 C. B. 
100 ; 23 L. J. C. P. 36 ; 2 W. R. 59 ; 2 C. L. R. 63 ; 
189 E. R. 42. 

2191. .] — One of the members of a foreign 

firm resident in England bought goods on account 
of the firm, for which he gave his own accept- 
ances. Before maturity of the bills the acceptor 
became bkpt., Sc the drawer (or those to whom 
he had indorsed them) proved for the amount 
against the acceptor’s estate, Sc received dividends : 
— Held : the vendor of the goods (to whom the 
bills had been returned) had done nothing to pre- 
judice his right to have recourse against the other 
members of the firm for the unpaid balance, as the 
mere fact of vendor’s dealing with the resident 
partner making out the invoices to him indi- 
vidually, & drawing upon him alone though aware 
that he was a member of a firm. Sc that the goods 
were to be shipped for the firm, made no difference. 
— Bottomley V. Nuttall (1858), 6 C. B. N. S. 
122 ; 28 L. J. O. P. 110 ; 32 L. T. O. S. 222 ; 5 
,Tur. N. S. 315 ; 141 E. R. 48. 

I Annotations : — Apld. Keay r. Fenwick (1870), 1 C. P. H. 

745. C. A. Consd. Scarf r. Jardino (1882), 7 App. Cas. 345. 

Mentd. Mcarw v. WcHtom Canada Pulp & I’aper Co., 

11905] 2 Ch. 353, C. A. 

2192. .] — When goods are sold to an appa- 
rent principal for ready money the seller must at 
Ids peril obtain immediate payment. Sc if the 
buyer is only an agent contracting in his own 
name. Sc receives the price forthwith from his 
principal, the seller who omits to enforce immediatt^ 
payment cannot at a subsequent time recover the 
value of the goods from the principal upon the 
failure of the agent to pay over to the seller their 
price. The seller of goods to an apparent prin- 
cipal upon discovery that the buyer is only an 
agent may so conduct himself by demanding pay- 
ment from, Sc taking proceedings against, the 
agent that he will be deemed to have elected to 
look to the agent only for payment, & will be 
debarred from any remedy against the real 
I)rincipal. 

Defts. instructed R. to buy 700 pieces of cloth. 
R. obtained the cloth from pltfs., who made out 
the invoices to him. The terms of sale to R. were 
“ cash on delivery.” R. forwarded the cloth to 
defts., making out the invoice in his own name. 
The value of the cloth was £271 17s. Cd. Ui)on 
receipt of the cloth defts. sent R. £55, Sc defts. 
were allowed by R., on account of some silk, 
£19 10s. R. afterwards drew a bill for £200 in 
favour of pltfs, upon defts., which was duly 
paid. Pltfs. charged R. with interest. Sc not ob- 
taining payment of the balance, requested by letter 
payment of it by defts. ; defts. replied by letter 
repudiating the liability. After receiving defts.* 
letter pltfs. twice demanded payment of the 
balance fi*om R. Sc took proceedings in bkpey, 
against him. R. having become insolvent, pltfs. 


a. Action commenced against agent The juilia* dinniigBOd the application, missory note, pismed wth his nanio 
— rrtncipiil sunghi to t>c Joinctl .] — An holdiin; that havliut sued il»c afrent simply, for the price, without beinj? 
appUcalion was made byt»Uf. in a cty. pltf, ha.s made his election, & must aware of liis aprency. A. wont bkpt., 

ct. action to add the wife of deft, abandon &: discontinue suit, if he would & pltfs., who then ^vero aware of the 

as a deft., It beini? allwd that the make the principal liable.*’ On appeal aprency. proved aprainst A.’s estate, 8c 
i?ood8 Claimed for, aa sold to the bus- the api»eal was allowed with costs. — r<*ceived a dividend. In an action to 

bond, went Into the slock-in trade & Pr.BRiN v. Ck)OR (1898). 40 N. 8. H. 631. recover balance from detis. z—TIetd : 

were used in the buslnetw, which the — IJAN. the proof alone, & certainly the proof 

^fe carried on by her hiisliand & aprent, followed by acceptance ot the dividend. 

8c that she received the iM'ncfit thereof, 2190 i. Bankruptcy proctciing'*.] — A. w*as an unequivocal net of election. — 
lurther that pltf. was not aware of carried on business In the name of A. & Nathan v. Clvrkson (18S9), 7 N. Z. 
the real proprietorship of the business Co., but really as aprent for defts. Pltfs. L. R C02. — N.Z. 
at the lime of the sale of the groods. sold goods to A. & received his pro- 
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afterwards sued defts. to recover the sum of 
£71 17s. 6d., the balance due after the payment of 
£200 : — Held : pltfs. were not entitled to recover, 
because (1 ) the poods were sold for ready money, & 
pltfs. having faded to enforce immediate payment 
from B., could not hold defts. liable, who had 
meanwhile paid B. the value of the goods ; (2) by 
demanding payment from B., & taking proceed- 
ings in bkpcy. against him after they knew him to 
be only an agent, they had made a final & Irrevoc- 
able election to treat him as their debtor instead 
of defts. — MacClure v. Schemeil (1871), 20 
W. B. 168. 

2193. Filing affidavit of debt.] — a butty- 

collier working upon defts.’ mine gave orders in 
his own name to pltfs. for a supply of gunpowder 
to be used in the mine. The gunpowder was 
supplied, & subsequently pltfs. became aware that 
defts. were B.’s principals. B. filed a petition in 
liquidation, whereupon pltfs.’ clerk made an 
affidavit of debt, treating B. as debtor, for the pur- 
pose of proving under the liquidation. The 
affidavit was placed upon the file of the proceed- 
ings, although an endeavour was made by pltfs.* 
attorneys to prevent its being so filed. It re- 
mained upon the file, but pltfs. took no further 
stej) in the liquidation, nor did they receive any 
dividend : — Held : there was no such election by 
pltfs. U) treat B. as their debtor as would be a bar 
to their maintaining an action against defts., the 
principals. — Cuims v. Williamson (1874), L. R. 
10 Q. B. 57 ; 44 L. J. Q. B. 27 ; 31 L. T. 078 ; 23 
W. B. 230. 

Annotations: — Apprvd. Scarf v. Jardino (18S2), 7 App. Cas. 
.‘U5. The case of Curtis v. Williamson Hiiuply held that 
the mere act of makiufi: & in bkpcy* an afiSdavit of 
tlie kind which was made wan not one an to which the 
party would have no locus penitential und<‘r any circum- 
Ktance.M, wliere ho hail boon de.sirouH, when he had fully , 
considered tho matter, of withdrawing it before it was put 
upon the lllo ; & nothing was don , so far as appeal’s, 
after It was put upon tlu^ file (Lord Srdbornk, (t). 
Refd. lie Davison, Ex p. Olmndlor (1884), 13 Q. B. 1). 
50; Codling v. Mowlem, [1914] 2 K. B. Cl. Mentd. Fell 
fj. Parkin (1882), 52 L. J. Q. B. 09; Longman r. Hill 
(1891), 7 T. L. 11. G39. 

2194. Judgment is conclusive election — Although 
unsatisfied.] — If the situation of the princix)al is 
altered by dealings with the agent as principal, the 
principal is no longer subject to an action. Where, 
on the ag^nt of an undisclosed principal making a 
contract in his own name, the third party sues the 
agent for breach of contract & obtains judgment 
against him, the third y)arty cannot afterwards, 
upon discovery of the principal, sue the principal 
in respect of the same breach of contract, although 
tho judgment recovered against the agent remains 
unsatisfied. There is no distinction in this respect 
between the master of a vessel signing a bill of 
lading in his own name for an undisclosed owner & 


the ordinary case of agent So undisclosed principal. 
— ^Priestly v. Feb^b (1866), 3 B[. C. 977 ; 34 
L. J. Ex. 172 ; 13 L. T. 208 ; 11 Jur. N. S. 813 ; 
13 W. B. 1089 ; 2 Mar. L. 0. 281. 


Annotaiiona .—Distd. Curtis v. WilUamson (1874), L. R. 10 

Q. B. 57. Apld. Kendal] v. Hamilton (1879), 4 App. Cas. 

504. 

2195. .] — Where an agent contracts in 

his own name for an undisclosed principal, the 
person with whom he contracts may sue the agent, 
or he may sue the principal, but if he sues the agent 
& recovers judgment, he cannot afterwards sue 
tho principal, even although the judgment does 
not result in satisfaction of the debt (Lord 
Cairns, 0.) — ^Kendaix v . Hamilton (1879), 
App. Cas. 604 ; 48 L. J. Q. B. 705 ; 41 L. T. 418 ; 
28 W. B. 97, H. L, 


Annotations: — Expld. Jic Hodgson, Beckett v, Ramsdalo 
(1885), 55 L. ,1. Ch. 241, C. A. ; Leduc v. Ward (1886), 
.54 li. T. 214. Consd. Hammond v. Schofield, [1891J 1 
Q. B. 453 ; Rc iJrook, Ex p, (kdlins (1802). 66 L. T. 29. 
Expld. Weall r. James (1893), 68 L. T. 615, C. A. ; Wegg 
l‘rosser v, Evans, (189.0) 1 Q. B. 108, C. A. ; Isaacs r. 
Salbstein, [191 6] 2 K. B. 139, C. A. Refd. Munster r. Cox 
(1885), 10 App. Cas* 680, H. L. ; Badcley v. Consolidated 
Bank (1886). 34 Cli. D. 536 ; Odell v. Ctormack (1887), 
19 Q. B. D. 223 ; Bw;k t\ Pierce (1889), 23 Q. B. D. 316, 
A. ; Hoaro r. Nlblett, [1891] 1 Q. B. 781 ; McLeod v, 
J’owcr, [1898] 2 Ch. 295 ; Morel v. Westmorland (1002), 
87 L. T. 63.5, O. A. ; Codling v. Mowlem, 11914] 2 K. B. 
61. Mentd. lie McRae, Forster t\ Davis, Mordcu v. 
McRae (1883), 25 (3i. D. 16, C. A. ; Re Davison, Ex p. 
(Uiandler (1884), 13 Q. B. D. .50 ; Cambofurt u. ('hapman 
(1887), 19 Q. B. p. 229 ; PUley Robinson (1887), 20 
Q. B. D. 155 ; Bls'th i\ Fladgatii, Morgan v. Blyth, Smith 
r. Blyth, [18911 1 (1li. 337 ; \Vestm Orel and, Clreen & Blau 
Slate i\K V. Feilden, [1891] 3 Clu 15. C. A. ; British South 
Africa Co v. Conipanbia dc Mozambique, [1893] A. C.. 
602, H. L. ; Wilson, Sons %\ Balcarres Brook S.S. Co., 
(18931 1 Q. B. 422, A. ; Re Krrington, Ex p. Mason, 
(18041 1 Q. B. 11 ; Hall v. Sun (1894), 10 T. L. U. 463 ; 
Wigrain v. Cox, Sons, Buckley, [18941 1 Q, B. 792 ; Eccl. 
C^mrs. V Puiney, il«99J 2 Ch. 729 ; McCheano v. Gyles, 
iI902J 1 C'ji. yJ 1. 


2196. ,] — PItf. recovered damages against 

deft. *8 husband for broach of an agreement to Jot 
a house to pltf., who was to have the option of 
purchasing the furniture therein. Tiio husband of 
deft, having become bkpt., deft, claimed the 
furniture as her sej)arate ])i’oporty. Pltf. now 
sued present deft, for damages for breach of the 
same agreement ui>on which ho had sued her 
husband : — Held : oven if the agent who let the 
house to pltf. was acting on behalf of deft, as welj 
as her husband, they wore joint contractors, & an 
action was not maintainable against deft., judg- 
ment having been already recovered against her 
husband upon tho same contract. — IIoare v, 
Niblett, [189J] 1 Q. B. 781; 60 L. J. Q. B. 
,505; 04 L. T. 050; 55 J. P. 004; 30 W. B. 
401. 


2197. .]~A wife, acting as her husband’s 

agent, ordered goods from applts. for the use of the 


2194 I. J udgmerd us conclusire election.] 
—Pltf, Hold a judgment against K. to 
in., who was acting os agent for Mrs. K., 
to whom he at once assigned the judg- 
ment & received 51,000 from lier 
therefor. G., by his instnictlonB from 
Mrs. K., wjis limited to SI, 000 os Ihc 
purchase price of the judgment, but, 
as he was intcrostwl In tho architect’s 
commission which he expected to re- 
ceive out of tlio erection of a building 
proposed tn be erected on the land 
against %vhich tho judgment was 
registered, ho agreed to pay pltf. 
41,000 in <tash & 8^.500 In addition, & ho 
also agr<H3d to enforce the judgment 
agaimst K. Sz pay pltf half the pro- 
ceeds he received. O. failed to pay tho 
$500 to pltf., who sued for it In a 
ctv. ct., K took judgment agairi.<^ O. 
Subsequently pltf. sued G, Sc Mrs. K. 
to have assignment set aside or to have 
Mrs. K. declared trustee for pltf. : — 
J/eW ; pltf. , by taking judgment against 
G., ciected to treat him as the sole 


princiiial, & Mrs. K, having bought the 
Judgment wlUiout any knowledge of 
the agrt'crnent between pltf. Sz O., 
was not bound by its terms.— Skmircii 
r. OiTF.XTiirR (1901), 10 B. C. R. 371. 
—GAN. 

2l94ii. — — .1 — A., prior to suingona 
bond made in his favour by B., became 
aware that B. ar.tofJ as agimt. A. 
obtained dwreo ogaiust B., but tho 
principal debtor as tho real owner of the 
property sueccwfuUy resisted A. ob- 
tainhig possession. A. then sued the 
principal debtor on tho bond : — //eld : 

elected to hold the mrent liable Sc, 
having oi)taIned decree 
could not afterwards sue 
debtor. — Bir Bhapdh 
Paxdf. r. SAR-fn Prasad (1887), I.L. R. 
9 All. 681.— IND. 

2194 m. AUhfmnh unsatisfied.} — 

Where an agent having made a contract 
in his owTi name has been sued on It & 
judgment obtained against him, an 


against him, 
the principal 
AR HKWArc 


action will not lie against t he principal 
on thi5 Huine contract, altljonglj: satls- 
fuetion has not b<*en ohtaineci on the 
judgment against, the agent, &aIttiough 
nltf. was not until after the recovery of 
judgment aware of t!ie cxisteneis of h 
principal. The rigid, of election to suo 
either agimt or jirincipal is determined 
wiiert* oil, her of them has be<in sued to 
judgment, tlmiigh tho fact of the 
agency w'as nid, discovered until after 
the date of judgment.— ,7 ordie Si Co. 
r. Gibson (1891), 28 I. L. T. 8.3.— IH. 

2194iv. .1 — O. carried on two 

trading concerns. Sc formed tliem Into 
a CO. L.,the assignee of advances made 
to C. before Sc after the co. was formed, 
having obtained judgment against C., 
on the CO. going Into liquidation olalmod 
to rank as creditor ; — UeM : he c^juld 
not, having elected to sue C.— Rc 
Toronto Cream Sc BirrTF.R Co., Lti>., 
LnxTON’s Case (1909), 13 O. W. R. 
87:).— CAN. 
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Sect 3. — Contracts made by agent: Suh-sect. 2, F. 

J M ; fiab-seci, 3, c£r B, («).] 

household. An aciion for the price of the ^ods 
was brought against husband & wife claiming 
against them alternatively, & judgment was ob- 
tained against the wife under K. S. C., O. 14: — 
Held : in absence of any evidence of a joint liability, 
applts. could not afterwards recover against the 
husband. — MoitKL JjROTiiroHS Go., J/rn. r. 
Wkhmoiila.ni) (Earl), fl«04] A, 11 ; 7.3 

L. J. K. 11. 33 ; 83 L. T. 702 ; 52 W. Jl. 3.53 ; 20 
T. \j. Ji. 38, 11. L. 

Jnmdatitms : — Apld. CroH.s v. Matthews & Wallace (1904), 
91 Ji. T. 500. Distd. French v. Howie, [1U05J 2 K. B. 680 ; 
WalU)n V. Topakyan Korvorkian & Marler (1905). 
49 Hoi. Jo. 050, (). A. Apld. French v. Howio, [19001 2 
K. IL 071, C. A. Consd. Hlater r. l*arkor (1908), 24 T. L. 11. 
021. Reid. IHIUK'H V. Halbst^ln, [191CJ 2 K. B. 139. C. A. 

2198. Although for part of claim only.] — 

An action was brouglit against a liusband & wife, 
living together, for the balance of an account for 
groceries supplied by pltf. to defts. upon the order 
of the wife. Upon an application for judgment 
under 11. S. C.,0. 14,again.st both defts. the hus- 
band denied all liability, while the wife admitted 
indebtedness for the greater part of the claim. In 
view of this admission by the wife, the master gave 
judgment against the wife for part of the sum 
claimed, with leave to her to dtifend (is to the 
balance & to the husband to defend the action. 
Afterwards a jury found there was no joint liability 
of husband A: wife, & that pltf. had given credit to 
the liusband only. Judgment was given against 
the husband for the balance of the amount: — 
Held : ( 1 ) there being no joint liability of husband 
iic wife, but an alternative liability only, At the debt 
claimed being one undivided ^ indivisible debt, the 
taking of judgment by pltf. against the wife for 
part of that one indivisible debt was an election by 
him to Rccejit the liability of the wif(‘ in respect of 
the whole claim ; (2) he could not afterwards pro- 
ceed against the liusband for any part of that 
claim.— Frknch v. JIowfk, [1303] 2 K. it 074 ; 75 
li. J. K. 11. 9S0 ; 35 L. T. 274, C, A. 

2199. Settingaside of Judgment will not revive 

liability.] — Pltfs.j a firm of printers, sued deft, for 
the cost of printing for him a newspa]>er of which 
they sui)po8ed him to be the sole proprietor. There 
being no defence to the action, deft, consented to 
final judgment being signed against him. After 
judgment had been so signed, pltfs. received infor- 
mation that at the time the work was done T. was 
a partner of deft. & joint pi*opriotor of the news- 
])aper. They accordingly, with deft.’s consent, 
ap])llod for an order that the judgment should be 
set aside, & that the writ should be amended by 
adding T. as a deft, in the action: — Held: (1) 
doft.’s consent to the sotting aside of the judgment 
could not enable pltfs. to evade the rule that judg- 
ment recovered against one of two joint contractors 
is a bar to an action against the other ; (2) there 
was no jurisdiction to make the order. — H ammond 
i». SriTOFiEiJ), [1831] 1 Q. 11. 453 ; (10 L. J. Q. B. 
533 ; 7 T. L. R. 300. 

.4nTiot«bo»u»,*— Reid, lloaro v. Nlblctt, [18911 1 Q. B. 781; 

(>088 V. Matfchovn* & VVallaov (1904), 91 L. T. 500. 

2200. .] — A, A; B. were sued in the 

High Ot. for the price of goods supplied. Judg- 


ment was obtained by default against A., & B. had 
leave to defend, & the action was remitted to the 
cty. ct. At the trial the cty. ct. ju(ige found the 
debt was contracted by A. solely as agent for B., 
& pltf. had given credit to B. alone, & he adjourned 
the case to enable an application to be made to set 
aside the judgment against A. This was done, & 
the judgment was set aside & the action against 
both defts. was remitted to the cty. ct. At the 
second trial the cty. ct. judge entered judgment for 
A. & against B. : — Held : (1 ) pltf. by signing judg- 
ment against the agent had conclusively elected to 
proceed against him ; (2 ) there was no power to set 
aside that judgment so as to revive pltf.’s right to 
proceed against the principal. — Cross & Co. 
Matthews Ac Wallace (1304), 91 L. T. 600 ; 20 
T. L. R. 603. 

2201. Unless set aside on merits.] — P. 

had supplied goods on K.’s order to a theatre, for 
payment of which P. brought an action against 
K.*& obtained judgment. Subsequently P., while 
the judgment against K. was still subsisting, issued 
a writ against 11., lessee of the theatre, for payment 
for the same goods. H. objected that the matter 
was res judicata. The judgment against K. was 
set aside two days before the motion in the action 
against II. came on for argument in the J)iv. 
Ct. : — Held : as tlie judgment against K. had now 
been sot aside, the action was rightly brought 
against 11. — Partington r. IIawtiiornk (1H8S), 
.52 J. P. 807. 

2202. Other conduct.] —The sellej'of goods to an 
aj)j)arent princij>al , ui>on discovering that the buyer 
is only an agent, may so conduct liirnself by de- 
manding payment, from & taking ])roceedings 
against the agent that h(‘ will be deemed to have 
clect<‘d to look to the agent only for payment, k 
will be debarred from any remedy against the real 
j)rincipal. — MAct’LitKE v. Schemril,No. 2132, ante. 

2203. Account rendered to agent debiting 

principal.] — The siib-charterparty of a ship to B. 
provided that tlie stevedore was to be nominated 
oy B. Ac be under the control of the niasUir & was 
to be paid by the owner. B. employed pltf., a 
stevedore, to load the ship, Ac introduced him to 
d(*ft. as the person who was to load the ship. Deft, 
frociuontly came on board while the ship was being 
loaded Ac superintended A: gave certain instructions 
relative to the stowage of the cargo. On comple- 
tion of loading pltf. sent in his account to B. 
headed “ To master Ac owners,” Ac press<*d B. for 
payunent. B. had sent in his account t/O A., the 
charterer, A. had sent in his account to deft., 
with the item “ Stevedore’s account charged.” 
Deft, had i>aid A.’s account, A: A. had paid B.’s 
account. B. became bkpt., Ac did not pay pltf. 
In an action by pltf. against deft, for non-payment 
of his charges: — Held: (1) there was evidence 
of a contract between i)ltf. Ac deft. ; (2) deft, was 
liable to pay pltf. 's account. — Eastman v. Harry 
(1875), 33 D. T. 800 ; 3 Asp. M. L. C. 117, C. A. 

2204. Debiting in books not enough.] — 

Pltfs., specialists in steel work, tendered to a firm 
of architects employed by deft, for execution of 
certiain work which formed part of a building to be 
erected for deft., building owner. At the date of 
the tender, which was accepted, pltfs. did not know 
the names of the builder or building owner. Some 


2201 i. Unless set aside on merits.] ; 

— Pltf. iirorcfsiod anrainHl tJic owiiere of j 
A 8hlp under Absent Delitors Act, A: 
obtAlned Judarinent issutHl execution. 
Upon the ct. holdlnfir that pltf. could 
not proceed under that .\ct A: settinjr 
A^de the iudinnent Ac execution, pltf 
brouflTht an action aarainst the master of 
the snip : — .* this was no election ; 
to conatitnte election flnal jiidinncnt is 
neoeanary against one, after which no 
notion is maintainable against the other. 


— Bitckinoham r. Tuoitkii (1901). 1 , 
j H. K. (N. S. VV.) 253.— AUS. 

r. Not on hill taken from 

aoetii xoithout kiion'trdffe of prinei-pah ] — 
A person who toke^ the note of an 
agent believing him to he the iiriiielpal, 
A:, after obtaining Judgment np«m it. 
finds out the tnie prinelpal, has not 
elected to accept the liability of the 
agent. — D ick r. Iiamukrt (191G), 29 
1). L. R. 42 ; 9 Sask. L. R. 355 ; 34 
W. L. R. 1150.— CAN. t 


2202 i. Other conduct .] — After the 
period allowed for payment of goods 
had expired the vendors, without 
making any demand on the purchaser, 
took payment by a bill from his agent 
who purehaeed ; — Held : the vendors 
had elecBnl to t .ake the agent as debtor 
& we..e not entitled to claim from 
the principal. — (.^ampbell fz M’Lean 
r. Htkvknson (1836), 11 F«c. 486. — 
SCOT. 
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mouths after the tender a building contract was 
signed by the building owner, which contained the 
usual clauses as to employment of specialists, & pro- 
vided for the steel work a sum in excess of that 
at which pltfs. had undertaken to carry it out. 
Subsequently the builder gave pltfs. an order for 
the steel work in accordance with their tender. 
Shortly before conclusion of his work by the builder 
the architects, at request of pltfs., sent the builder 
a certificate & cheque for £500, stating that this 
included £150, being i)art of the sum duo to pltfs. 
The builder went into liquidation without having 
paid pltfs. the £150. In an action by the specialists 
against the building owner to recover that sum : — 
Held: (1) the mere fact that pltfs. entered the 
name of the builder in their books as their debtor 
up to the date of his bkpcy. was not a sullicient 
election to preclude their having recourse to the 
building owner ; (2) in substance the contract with 
pltfs was made with the builder acting as agent 
for deft. ; (3) pltfs. were entitled to judgment. — 
Young & Go., Ltd. r. White (1911), 70 J. P. 14; 
28 T. L. 11. 87. 

Annotation : — Dbtd. Hampton r. Glamorgan County Council 

(191. 0), 84 L. .1. K. H. 15()r», C. A. 

2205. Exclusive credit given to agent.] — In 

an action against one of the owncjrs for work dont^ 
to a vessel by order of the shiii’s husband, such 
owner will be liable, unless it bo shown that the 
dealing was that the person who directed the work 
to be done should he looked to exclusively. — 
Thompson t\ Finden (1820), 4 0. & P. 158. 

(d) Effect of Election » 

2206. Election to sue one discharges other.] — TJie 
shipper has not a concurrent remedy against both 
master & shipowner on a bill of lading signed by the 
master ; he has merely a right to elect which of the 
two he will hold liable, & having once finally elected, 
his remedy against the other is gone. — Kepetto r , 
iNliLLAR’s Kauri & Jarpah Forests, No. 2558, pont . 

(c) Effect of Payment or Alteration of Accounts or 
Position hetiveen Principal and Agents Sec 
Sub'sccl. 3, post. 


Sun-.sECT, 3 . — Seitlement with Acjknt. 

-4. Where Principal is (^editor and Debtor pays 
("r editor' 8 Agent. 

Authority of agent to receive payment. See 
Part V., Sect. 3, Sub-sect. 13, ante. 

B. Where Principal is Debtor and pays his otvii 
A gen t, 

{a) In General, 

2207. General rule.] — ^Whether a principal who 
has paid his agent for goods sujiplied by a third 


party can be made to pay over again depends on 
the circumstances. He will not be made to pay 
again if it would be unfair to make him do so 
(Lord Mansfield, C.J.). — Railton v, Hodgson, 
Peetjs V, Hodgson, No. 2484, post. 

Annotation}*: — Distd. Addison v. Gandassequi (1812), 4 
Taunt. 574. Apld. Thoniaa v. Edwards (1830), 2 M. & VV. 
21.5, Refd. Smyth r. Anderson (1849), 7 C. H. 21 ; ThOl 
V. Loask (J855), 1 Jur. N. 8. 117 ; Armstrong v. Stokes 
(1872), L. U. 7 Q. H. 598. 

2208. .] — ^A principal is not discharged by 

payment to his agent, except by positive agreement 
or by circumstances leading to the inference that 
the creditor has abandoned his rights against the 
principal. — Stewart v, ITaix (1813), 2 Dow, 29 ; 

3 E. H. 777. 

2209. Payment to agent — To repay loan — ^Money 
misappropriated.] — Directors of a building society 
deposited money in a manner unauthorised by their 
rules with a finance co.. the manager of which wa|i 
also manager of the building society. Afterwards 
the deposit was called in, & the directors of the 
finance co. gave a clieque for the aniount to their 
manager, to be paid by him to the building society. 
He appropriated it to his own use. A bill was then 
filed by the trustees of the building society to 
recover the money from the finance co. : — Held: 
(1) the manager held the money as agent for the 
finance co. until he should pay it to some person 
competent to give a receipt on behalf of the building 
society ; (2) as he never paid it over, it must be 
taken to be still in the hands of the finance co., 
which was liable t o repay it to the building society. 
— Hardy v. Metropolitan Land & Finance (.o. 
(1872), 7 Ch, App. 427 ; 41 L. J. Gh. 257 ; 20 L. T. 
407 ; 20 W. R. 425, L.J.l. 

Annotation : — Distd. AV' Cultu mil, ('oilman r. Coltinan (188J ), 

19 (III. D. 01. 

2210. To take up promissory note — Bank- 

ruptcy of agent.] — The maker of a promissory note 
paid money into ih(i hands of an agent to retire it ; 
the agent tendered th<? money to the holder of the 
notio, on condition of having it delivered up ; the 
note being mislaid, this condition was not complied 
with, & the agent afterwards became bkpt. with 
the money in his hands : — Held : ( I ) the maker was 
still responsible on the not<i ; (2) inU^rest was not 
recoverabh' after the time of the tender. — Dent v, 
Dunn (1812), 3 (’amp. 29(5. 

2211. Payment to broker — Before due date.] — If 
goods are bought by a broker, the iirincipal is 
liable to the vendor if called upon when payment 
becomes due, alt hough ho lias previously paid the 
price of the goods to the broker. Sccus^ if the 
day of payment is allowed to jiass by without any 
demand being made upon the principal. — Kymer 
V, SuwERCRDPP (1807), 1 Camp. 109. 

Annotations : — Distd. Clny v. llarrlHon (1829), 5 Man. dr Ity 
Jv. 13. 17 ; Sinyl li r. Aml<THoD (1849), 7 C. 13. 21. Apld. 


PART IX. SECT. 3, SUB-SECT. 2. - 

r.(d). 

8 . Suit against defendants ns vrin- 
cipaU — Bum stX'Ond suit against 
defendants as agents.] — A previous suit 
in which pltf. elected U» mio defls. hh 
priucipalfl bars a pe<‘oiid unit on same 
contract In which dcft+^. are chartced as 
roRponsible atfents under a trade U!*a*re. 
— DFVR^V KniHHNA r. I! VT \MTtHAI 
(1870, I. L. H. 1 Horn. 87.— IND. 

PART IX. SECT. 3, SUB-SECT. 3.— 
B. (a). 

2207 i. General rule. 1 - -A\’F>rrKRN FI oa- 
PiTAL V. PHn«:Ni\ Sundry Co. ( 1911), 
17 L. n. N. S. 498.--CAN. 

2209 i. Pagment to agent — To f^u er- 
Tpenses — Receipts given bg creditor to 
agent before receiving payment]-' Pit fe. 


Hued for balance due for hire <if team'-. 
A' l»oard Sc lodiring of men employed by 
d efts, on railway work. K., an emrineer, 
was In eharj^e of tho parlv. Dofts, 
furnished K. with money Bulllcient to 
I pay the bills Ineuri^d, he scndini^ 
vouchers for paymenta, 8c when hh 
1 liccount Hhowert that the advuncM‘s 
were nearly exhauuU'd, further ad 

' .. ... * .vii4 


varices uero simt. Idtfs. made out 


their siecounl*< making K. their dei)t,or, 
HonietiioeH adding defts.’ name after 
: his name. Sc reeeipted their iwcounls 
without previous payment o» K.’s 
leiircHciitations that it was uccehsary 
tliat tlu’V should i»e wuit. to the bond 
' oflice in duplicate Sc receipted, & deftw. 

, believeil the accounts had been duly 
i j»aid out of their advances: — Held,: 

' deffs. w<*re led by pltfs.' conduct to 
la?lleve th.nt K. hml dlhCharsred the 
' oidlifatiori Sc had con»>e<pienl ly dealt 
with K. to their prejudice. Sc pltfs. were 


' estopped from denying tliat they had 
I rrroivcfl |»ay»ocrit. \t' gait v. Jlertptrd, 
! 3 Kahl, 117, elt<*d.— G entlfh 11 . ('ana- 
i Id AN Pai'IFIu Hy. Go. (1907), 14 

J O. L. K. 280 ; 9 0. W. U. 001.— CAN. 

j 2209 ii, 7 o purchase, laud— liexitipt 

; given bg vaulor to agent udihout receiving 
i pagtnent.] — A principal i»aid to his 
•unmt j!700 to be applied In payment 
I pro ianto of certain lands to he bought, 
by the agent. The agent paid #20 to 
the vi'fidor Sc procured him l-o exeoiif(5 
! an e.gr<^<*fnent under seal eontaining a 
reeltal of th** ]»ay merit of & receipt for 
$700 on aceoiint of the purchase price, 
which flu* agent delivered to liis pri:»- 
ejpal Sc then abKcondcil with the 
balance tlrUl : the vendor was 
^stopped from denying the receipt of 
the #700. — 'luYTiiNH n. Noplk (190«L 
13 13. C. R. 4S»,— CAN. 
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Sect. 3. — Contracts made by agent : Sub-sect. 3, B. 
(«) & t b).] 

Hoald V. Konworlby (1855b 10 Exch. 739 ; Macaure r. 
Bchomoll (1871), 20 W. R. 168. Apiirvd. li vlnc t?. Watson 
(1880), 5 Q. B. 1>. 102. Apid. Davison v. Donaldson (1882), 

9 Q. B. J>. 623, (b A. Re!d. Armstronff ». Stokes (1872), 
L. B. 7 Q. B. 598. 

2212. Bill given by principal according 

to terms of sale.] — A., a merchant at Liverpool, 
circulated catalogues of certain goods to bo 
sold by auction, subject to the following con- | 
dition amongst others : “ payment to be made j 
by bills, not exceeding 3 months’ date, to be made 
c(jual to cash in 4 months.” B., a broker at 
Liverpool, sent a catalogue to C., a merchant in 
London, who in return gave him directions to buy 
certain lots, which B. bought. Before the sale 
began the auctioneer stated that payment by 
known buyers was to bo on the usual credit, 2 & 2 
months. B., as a known buyer, received the goods i 
without giving bills, & forwarded them to O. in | 
London, with an invoice stating payment was to be j 
equal bo cash at 4 months. A few days afterwards j 
B. drew on O. for the ainoimt at 4 months from the j 
day of tlie sale, which bill C. accepted & paid at I 
maturity. Within 2 months from the sale B. i 
failed, never having given bills (,o A. for the price, 
& A., finding O. was B.’s principal, sued him for the 
value: — Held: lie could not recover, as C. would 
naturally be induced by A.’s catalogue t/O suppose 
B. had given bills for the goods at time of delivery, 
& accepted B.’s draft under a mistake occasioned 
by A. 

Whenever the broker has stated to his ]»rincipal 
the latUir has bond fide adopt ed a different con- 
tract from that under which the broker bought, 
the seller cannot call u()on the principal, because 
the seller sues on the actual contract under 
which the goods were sold A must, show that the 
principal authorised or ratified that contract, 
not a different one substituted by the broker 
(PATIKE, ,T.). — liORSFAIX V. Fattntleroy (1830), 
10 B. & O. 755 ; L. A Welsh. 340 ; 5 Man. & By. 
K. B. 053 ; 8 L. J. O. S. K. B. 259 ; 109 1^. B. 
(130. I 

2213. Payment to factor — With knowledge that j 
factor had not paid creditor.] — A factor made pur- | 
chases for his princii»al, who made payments to | 
him on account. Aft erwards the factor w as pressed 
for i>ayment by a letter which came to the hands of 
the principal, who transmitted it to the factor &, 
with knowledge of the fact , paid him tlie residue : — 
Held : the principal w as liable over to the sellers 
for money so ])aid to tlie factor after notice. — 


PowEL t?. Nelson (1784), cited 16 East, 66 ; 104 
E. R. 769 ; sub nom. Nelson v. Powell, 3 Doug. 
K. B. 410. 

-Congd. Paterson t». Gandassequi (1812), 15 

East. 62. 

2214. Payment to servant— To discharge debt 
I for goods bought on principaPs credit.]— Deft, in- 
I trusted his servant to buy provisions & paid her 

every Saturday night upon her note : — Held : he 
was liable to the seller for non-payment by the 
servant. — Soutiibyv. Wiseman (1676). 3 Keb. 625. 
630; 84 E. B. 017, 920. 

2215. .] — ^A master gave his servant 

money every Saturday to pay the charges of the 
foregoing week ; the servant kept the money : — 
Held : the master was liable to those who supplied 
the unpaid-for goods. — ^Wayland’s Case (1706), 
3 Salk. 234 ; 91 B. B. 797. 

2216. .] — In an action for sheep sold & 

delivered, deft, pleaded a pa^^ent of £176. It 
was proved A. that he received a sum of £175 
from deft.’s wife A gave it to pltf. : — Held : evi- 
dence might be given that when deft.’s wife gave 
him the money she told A. to take it to pltf. for the 
sheep. — ^Walters v, Lewis U83C), 7 C. & P. 
344. 


ib) Payment induced by Conduct of Creditor • 

2217. General rule.] — Where a principal autho- 
rises his agent to i>ledge his credit, & the latter 
makes a purchase on his behalf, A thereby creates 
a debt, the principal is not discharged by payment 
to the agent, if the money is not paid over to the 
; seller, unless the latter by his conduct makes it 
I unjust that the principal should be sued, e,g., 

I where the seller by liis words or conduct induces 
I the principal to believe that a settlement has been 
j come to betw^een the seller & the agent, in conse- 
quence of which the principal pays the amount of 
I the debt to the agent. 

I To an action for goods sold, deft, pleaded that 
the purchase was made by T., doft.’s agent, A 
that deft, within a reasonable time after the sale, 
A not unduly early, bond fide paid T. sufficient 
money to pay pltfs. On demurrer: — Held: the 
plea was bad. — Heald r. Ivenworthy (1855), 10 
Exch. 739 ; 24 J. Ex. 76 ; 24 L. T. O. S. 260 ; 
1 Jur. N. S. 70 ; 3 W. B. 170 ; 3 C. L. B. 612 ; 
156 E. R. 638. 

Anmialions : — Consd. Arinstronf? v. Stokes (1872), L. II. 7 
G. B. 698; Irvlno v. Watson (1880), 5 Q. B. D. 102. 
The opinion of I’arko, ii., in iiraid v. Kenworthy seeniH 


221 8 i, i *ui/innU lo factor I 'affrncuts on 
acantvt accepted hu creditor from factor.] 
— An agent pun’liased goods factorio 
nomine, & thu bcIUt in ids books 
otitered the goods us sold to the prlu- 
elpal, & the prineipal rt'inltted (lie pri'^e 
to his agent.. \Nho, in. 'toad of paying the 
Heller, niendy made pnyimMits to 
Hceount : — llnd : the !r.ireliaser was 
not released from his obligation to pay 
the outstanding balance by reason of 
his haA'ing put Ids agent In funds so to 
do. nor by tlu' seller accepting partial 
pfiyment from the purchaser. — 
\Vn.u\ATS C'o. r, Nkwi-ands & Co. 
(I8G0), 23 D. 1355.— SCOT. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (b). 

2217 i. General rule ,] — \ person who 
sells goods to the agent of an undis- 
closed prineliMil, helievlng the agent 
to he the princliml. limy Hiie tlie prin- 
cipal on discovery of the facts, 8: tho 
principal aa'III not be discharged from 
1 lability by having made payment to the 
agt*nt befori' suoli dlscovt‘ry, unh'ss tho 
conduct of the seller has been such a« 
to make it unjust for him to call ui>ou 
the principal for payment, or uidc'ss the 


c’haractcr of the business is sucli as 
naturally to IcMid the iirineipal to suppose 
tliat the seller would give credit to the 
agent alone. Irvine v. Watson (18S(»), 
5 Q. B. n. 102. & //caW v. Kemrorthu 
(1855), 10 Exch. 739. cited.— Anm^nNOi 
e. Dcpah (1905), 15 Man. L. 11. 631; 
2 W, J,. R. i45.— CAN. 

2217 ii. Kffcct of Contract Jet 

(TX. of 1872;, s. 232.1— Deft., who 
resided lu Dholera, etiiployeU X. as bis 
agont In Bombay. On Apr. 1, K. rt'- 
eelA'ed from deft, reimtlanecs sulbeient 
to paj for all goods Imugtd fron, pltf., & 
to loavca balance of Rs. 1,727 to thcori'dit 
of deft, ill Ids account wWh K. Those 
rcinitfancos w'cro made by deft, in 
good faith. Sc were received by K. at a 
time when x»Uf. gave credit to K., Ac 
did not know of any ono else to be 
charged with the price of the goods. 
t)u Apr. 2 K. stopped payment, on 
Apr. 3 pltf., in consequence of the. 
failnrc of K. tho non payment of tlie 
price of the goods, transhipped & sold 
them, the prococtls of tho sale being 
deposited in the Imnk. On Apr. 4 pltf. ; 
disoovered that deft, was the principal ' 
In the trausaetlon, A brought a suit I 


I against him to recover tlie price of the 
j goo«ls. Deft, contended that, having in 
good faith paid his agent K. for tlio 
goods before the institution of the suit, 
he (deft.) was not liable to pltf. : — 
Held: pltf. was entitled to njcover. 
The rule of English law, which makc’s 
the liability of an undiscloBcd principal 
subjiict t.o the qualiboalion that he has 
not. iHmd fide paid the agent, or that the 
state of accounts has not been altered, 
is not adopted in tho above Act, s. 232 
of which does not inipose upon the 
riglit of tho other contracting party the 
qualiflcation laid down by Thompson v. 
Davenport (1829), 9 B. A O. 78, & 
Armstronq v. Sloke.^ (1872), L. R. 7 
(). B. 598, namely, that the principal 
lias not paid the agent, or that the state 
of the account between the principal & 
agent has not been altered to the pre- 
judice of the principal. The only 
qualification to the right of the crcdit/>p 
against, the principal is that imposed by 
s. 234. namely, that he has not induced 
the prinolpol to act upon the Ixdiof that 
tlio agent only will be held liable. — 
T*pkaui Tkikamdas V . Madbowji 
Mr\Ji (1880), I. L. K. 4 Bom. 417.— 
IND. 
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to me preferable.to that of Lord Tonterden & Bayley, J., 
in I'hamson r, Davenport ; that opinion is in my judg- 
ment a much more accurate statement of the law 
(Bramwkix, L. J.) . Apprvd. Davison tJ. Donaldson (1882 ), 

9 Q. B. D. 623» O. A. Mentd. Green v. Kopke (1866), 
18 C. B. 5*9 ; Risbourg v. Bruckner (1858), 3 C. B. N. S. 
S12 ; Smethurst r. IVUtohell (1850), 1 £. & E. 622. 

2218. .] — Where a third party dealing ^vith 

an agent has by his conduct led the principal to 
believe he looks to the agent alone for pa 3 rment, & 
thereby induces the principal, after the debt has 
become due, either to pa^ the agent the amount or 
to allow him to retain it out of the principal’s 
money in his hands, the third party cannot after- 
wards resort to the principal. — ]M acfaria.nb v. 
Giannacopulo (1868), 3 H. & N. 8B0 ; 28 L. J. 
Ex. 72 ; 32 L. T. O. H. 133. 

2219. .]-yA vendor, who has given credit to 

an agent believing him to be the principal, cannot 
recover against the undisclosed principal, if the 
principal has bond fide paid the agent at a time 
when vendor still gave credit to the agent & knew 
of no one else as principal. 

It. & Co. wore commission merchants, acting 
somot ime.s for themselves & sometimes as agents. 
Pltf., a merchant, had had dealings with them, At 
had never inquired whether they had principals or 
not, &; had alw ays settled with them. On J une 1 5 
pltf. contracted to sell to K. <fc Co. 200 i>ieccs of 
shirtings at a certain price, payment to be made in 
30 days after delivery, with a discount of IJ per 
cent. Pltf. delivered shirtings (grey or un- 
bleached), & payment ought to have been made on 
Aug. 25. On Aug. 24 K. & Co. asked for delay till 
the next pay-day, Sept. 1. Whijo pltf. was con- 
sidering what to do R. & Co., on Aug. 30, stopped 
payment. It turned out R. Co. had bought the 

S )ods for defts. in the following circumstances. 

efts., merchants, had been in the habit of giving 
orders to R. & Co. for white grey shirtings ; 
when white were ordered, R. & Cb. went into the 
market, bought grey shirtings, had them bleached, 
& charged defts. with the price of the grey shirtings 
& of bleaching, & 1 per cent, on the aggregate 
as their commission, with the charges of packing, 
etc. In previous transactions defts. had always 
paid R. & Co., generally in cash, i.c., on the next 
weekly pay-day, & had nov(^r been brought into 
communication with those who supplied or those 
who bleached the goods. In the present case defts. 
gave a verbal order for 200 white shirtings, the 

S rice not being named, nor the mode of payment. 

t. & Co., having received the grey shirtings from 
pltf., got them bleached, A; sent them to defjbs., 
charging the price at which they had bought of 
pltf., the cost of bleaching, & 1 per cent, on the 
^ggr^gate of those two sums, with the charges of 
packing, etc. ; & defts., with perfect good faith, 
paid R. & Co. on the next pay-day after they re- 
ceived them, viz,, on Aug. 11. On the above facts, 
the ct. having power to draw inferences ; — Held : 
(1) pltf.’s delay in taking no steps between Aug. 2.6 
& 30 was not laches such as would have precluded 
him, if otherwise entitled, from recovering pay- 
ment from defts. ; (2) assuming there was authority 
from the course of dealing between defts. & R. & 
Co. to establish privity of contract between defts. 
& those from whom R. & Co. obtained the goods, 
after the bond fide payment by defts. to R. & (’o. 
at a time when pltf. still gave sole credit to H. & j 
Co., & knew of no one else as principal, pltf. could 
not come upon defts. for the price. — A rmstrong 1 
V. Stokes (1872), L. R. 7 Q. B. 598 ; 41 L. J. Q. B. 
253 ; 28 L. T. 872 ; 21 W. R. 52. 

AnnoUitioruc — Apld. Hutti^n v. Bullock (1871), L. It. 9 
Q. B. 572, Ex. Ch. Ezpld. Irvine v. Wfitson (1880), 5 
(J. B. D. 102, 414, C. A. Armstrong y . Siokea ivvt'Ty 
remarkable ca^x — it accnisto have t uruedin bome measure 
upon the peculiar character fllicd by H. & C'o. as coiuinis- 
«ioii merchanta ; 1 think upon the facts of that case that 


the agents would have been entitled to maintain an 
action for the money against the defts., for as commis- 
sion merohante they were not mere agents of the liuyer 
(Bramwell, L.J.). CoDBd. Maspons r. MUdred (1882), 
9 Q. B. D. 630, C. A. Befd. Elblnger Akt. v, CJaye 
(1873), L. R. 8 Q. B. 313; Hutton v. Bullock (1873), 
L. R. 8 Q. B. 331 ; Hood v. Stally brass, Balmer (1878), 
3 App. Cos. S80, P. C. ; Davison v. Donaldson (1882), 9 
Q. B. D. 623, C. A.; Kaltenbach v. Lewis (1886), 10 
App. Cos. 617, H. L. ; Glover v. Langford (1892), 8 
T. L. R. 628; Harper v. Keller, Bryant (1915), 84 L. J. 
K. B. 1696. 

2220. Delay In claiming against principal after 
disclosure — Principal prejudiced thereby.] — H., a 

commission agent, known by pltf. to be such» 
ordered goods of pltf. in Aug., 1857, in pursuance, 
though not to pltf.’s knowledge, of deft.’s orders. 
Pltf. sent the goods to H. with invoices debiting 
him with the price, & he was entered in pltf.’s 
books as purchaser. By the course of dealing th© 
price became due in cash, minus discount, on the 
last Pidday in Oct., 1857. H. had been employed 
for many years by deft., a merchant carrymg on 
business in L. & C., to buy goods for him, deft, 
giving II. acceptances from time to time, in order 
to put him in funds to meet the current account. 
The goods were sold by pltf. in the unfinished 
state. 11. got them finished, & reinvoiced them to 
deft, as from himself, charging the cost price of the 
goods, & also the cost of finishing separately, a 
commission for himself. 11. sent the goods, when 
finished, to deft.’s shipping agent, to bo shipped 
for deft, to C. On Oct. 13, 1857, deft, suspended 
payment, having between Aug. & that date sent 
IT. acceptances more than siiiliciont to cover th© 
price of the goods & of all other goods purchased 
by II. for him, which bills had been discounted by 
II. ^ were then in the hands of third persons, 
having still to run. H. did not pay pltf. either on 
the last BMdayin Oct., 1857, or at any time. On 
Oct. 1(5, 1857, H. sent deft, his account current, 
including the invoice made out by him for th© 
goods, crediting liimself with the price of the goods. 

At debiting himself with the amount of the bills, 
the balance being in deft.’s favour. On Nov. 19, 
1857, H. first informed pltf. that deft, was IT.’s 
principal in the purchase. Pltf, took no proceed- 
ings in the matter till Sept., 1858, when ho com- 
menced the present action. After Nov. 19, 1857, 

& before the suit, deft, arranged with the holders 
of the bills discounted by II., as above stated, to 
give them iiromissory notc^s for tlic amount. Th© 
notes became duo & were dislionoured ; whereupon, 

& before the suit, deft, arranged, byway of composi- 
tion, to give the holders frcsli acc(n>tancc8at 12s, fid. 
in the pound on the amount of the notes. These 
acceptances were still running when this action 
was commenced, II. being a party to both renewals. 
At the trial the jury found that n. purchased as 
agent for deft. : — Held : assuming on this finding 
that pltf. had a right on Nov, 19, 1857, to elect 
whether to sue deft, or H.,he must cither be taken 
by his conduct to have elected to look only to H. 

not to charge deft., or if not to be taken to have 
made that election, ho had by lying by during an 
unreasonable time, A; thereby inducing deft, to 
alter for the worse his f)Osition towards il., pre- 
cluded himw'lf from rccov(ning against deft. 
Qti, : whether jfitf. had on Nov. 19, 1857, a right 
of election between H. & deft, or whether he was 
not bound to look to It, alone. — Smethurst v, 
Mitchell, No. 2180, ante. 

Annotations: — Contd. DaviHon v. DonaldHoti (1882), 47 
L. T. 564, C. A. Refd. CurtiH v. WillluiiiHon (1874), L. R. 

10 Q. B. 57 ; Fell v. I’arklu (1882), 52 L. J. Q. B. 99. 

2221. Principal not prejudiced thereby.} — 

In order to discharge a principal from his liability 
for a debt contracted by his agent, the^ principal 
must show that the third i)arty has himself misled 
him into supposing he has elected to give exclusive 



584 


Agency. 


Sect 3 . — Coniracis made by agent: Sub-sect 3, 

(b) C.1 

credit to the agent, & that the principal has been 
prejudiced by that supposition. Merc delay in 
enforcing payment from 1)he agent will not be 
sufficient for the purpose. 

Pltf. sold stores for a ship to T., siiips’s husband 
& managing owner. Deft, was part-owner of the 
ship, & was also interested jointly with T. in the 
adventure for which the ship was being fitted out. 
Pltf. applied to T. for payment, but did not obtain 
it. Three months after the goods were supplied, & 
again two years after that, deft settled accounts with 
T. & gave him credit for the price of the goods, 
supposing that they had been paid for. More 
than 3 years after they had been supplied, T. 
having become bkpt., pltf. for the first time applied 
for payment to deft, h brought his action for the 
debt : — Held : there had been no such conduct on 
the part of pltf. as would discharge deft, from his 
liability. — Davison v, Donaldson (1882), 9 
Q. B. D. 023 : 47 L. T. 664 ; 31 W. R. 277 ; 4 
Asp. M. L. 0. 001, C. A. 

Annotation : — Apld. The UuulBman, (18041 V. 214. 

2222. Delay in demanding payment from agent — 
Goods sold for ready money.] — M acClurb v . 
ScfiEMEiL, No. 2192, ante. 

2228. Usual trade terms of payment not in- 

sisted on.] — Defts. employed O., a broker, to buy 
oil for them. bought of pltfs., informing them 
at the time of the sale that ho was buying for 
])rincipalH, though he did not tell them who those 
principals were. The terms of the sale were “ cash 
on or before delivery ’ ' ; but, thougii it was not 
infrequent in the oil trade in such a case to require 
payment before delivery, there was no invariable 
custom to that effect. IMtfs. delivered the oil to 
O. without insisting on prepajment, & defts., not 
knowing pltfs. had not been paid, paid 0. Shortly 
afterwards 0. stopped payin(‘nt, A' pltfs. sued defts. 
for the price : — Held : (1) as pltfs. at tlie time of 
sale knew the broker was buying for principals, & 
not on his own account-, the fact of defts. liaving 
l)aid the broker did not ])rexlude pltfs. from suing 
them for the price, unless Ixjfore such payment 
they had by their conduct induced defts. to believe 
they had already been paid by the broker ; (2) the 
mere omission on the part of pltfs. to insist on pre- 
payment was not, in absence of an invariable 
custom to that effect, such conduct as would reason- 
ably induce such belief. — Irvine & Co. v. Watson 
& Sons (1880), 6 Q. B. D. 414 ; 49 L. J. Q. B. 531 ; 
42 L. T. 800, C. A. 

AnnotfUions : — Apld. DaviHoii r. DunaldHoii (1882), !) 

Q. n. 1). «2.'J, O. A. Refd. ALuipoiis V, Mildred (18S2), P 

Q. 1). 1>. 5:M), c. a. 

2224. Payment made to agent to enable him to meet 
his acceptances of creditors’ drafts.}— The right 
of the seller of goods to resort to an undisclosed 


foreign principal is barred by any circumstance 
which shows that the enforcement of that righo 
would operate injustice. 

A., as agent of B., a merchant residing abroad, 
bought goods of C. At the time of the purchase 
A. md not inform C. who was his principal, but 
the invoices described the goods as “ bought on 
accoimt of B., per A.” C. afterwards drew upon 
A. for the amojunt, at 4 & 6 months, but A. became 
insolvent before either of the bills arrived at 
maturity. B., after receiving advice of the pur- 
chase & of the acceptance of the bills by A., made 
large remittances to A. on account of these & 
other goods, & A., at the time of his stoppage, 
was considerably indebted to B. : — Held : in 
these circumstances, it was not competent to C. 
to sue B. for price of the goods. — Smyth v. 
Anderson, No. 2705, post 

Annotations: — Difltd. Mahony v. Kekul6 (1854), 18 ,)ur. 

313 ; Heald v. Kenworthy (1855), 10 Exch. 739. Folld. 

Macauro v. Hchcmell (1871), 20 W. K. 168. Consd. 

AmiHtrons: v. Stokes (1872), L. R. 7 Q. B. 598 : Irvine v. 

Watson (1880), 5 Q. B. D. 414, C. A. Refd. Fish v. 

Kempt-on (1849), 13 L. T. O. S. 72 ; Schmalz r. Avery 

(1851), 20 L. J. Q. B. 228; Hutton v. Bullock (1873). 

L. H. 8 Q. B. 331. 

For full anus., we S. C. No. 2705, post. 

C. Where Principal is Debtor and his Agent pays 
Third Party otherwise than in Cash. 

2225. Creditor taking agent’s bill — Drawn on 
principal.] — A., wishing to send goods to B., 
a consignee for sale at X., employed C. to carry 
deliver them to B. & engaged to pay C. for the 
freight. 0., on delivering them according to the 
order, took a bill of exchang(5 from B. di‘awn on 
A., in accordance with mercantile usage. The bill 
was never paid : — Held : A. was liable to pay the 
amount of the freight to O. notwithstanding the 
bill of exchange. — Table Y v. IMartens (1800), 
8 Term Rep. 451 ; 101 E. R. 1483. 

Annotations : — Consd. Shepard v. Do Bomales (1811), 13 

East, 565. Distd. Strong v. Hart (1827), 9 Dow. & Ry. 

K. B. 189. Apld. Robinson v. Road (1829), 9 B. & C. 449. 

Consd. Anderson v. llillios (1852), 16 Jur. 819. Expld. 

lie London, Birmingham & South Staffordshire Banking 

Co. (1865), 34 Beav. 332. 

2226. Onus on principal to show he was pre- 

judiced thereby.] — If one takes the security of the 
agent of the principal with whom he dealt, unknown 
to the principal, & gives the agent a receipt as for 
the money due from the principal, in consequence of 
which the principal deals differently with his agent 
on the faith of such receipt, the principal is dis- 
charged, althouji:!! the security fail. It is other- 
wise if the principal does not show he was injured 
by means of such false voucher, & the omission of 
the party to inform him of the truth in due time. — 
Wyatt ik Hertford (JMarquis) (1802), 3 East, 
147; 102E. R. 553. 

Annotations : — Apld. Robinson v. Read (1829), 9 B. & C. 

448. Distd. llcald v. Ken worthy (1855), 10 Exeb. 739. 


of his wife purchaHOd goods from pltfs., 
who at the time of the purchase were 
not aware that the hiisband was acting 
as an iigent, but on <Ii‘<covering the fact, 
their debt bt‘ing overdue, brought an 
action for the price of the goods agaiust 
the hu'iband & his wife. Pltfs. stayed 
the action on receiving a promissory 
m»te for $150 from the husband & the 
Ivrlancc in cosli from the wife. The 
promissory note nos not paid when it 
f*c.''amc due, S: pltfs. brought an action 
A* ifcovercd judgment against f>ot.h defts. 
for the residue of their debt with costs. 
On appeal: — llcUl : the proper in- 
ference was, in the opinion of the ct., 
that the proinissoiy note wti.« not 
taken in .yatisfaction of the debt, & 
that there was no election by pltfs. to 
look to the husband alone for the 
balance of the debt. — Davtpso.v r. 
McClklijixd (1900), 32 O. R. 282. — 
CAN. 


2222 1. Ihiay in demanding payment 
from agent — (foods soUl for ready money.] 
--Almon V. TBKMI.F.T, 1 Thoiu. (Ist cd.) 
89, (2ad cd.) 117 —CAN. 

PART IX. SECT. 3, SUB-SECT. 3.~-C. 

2225 i. Creditor tal'ing agent's bill .] — 
A oommisston agent having purchased 
grain for his employer, but without 
mentioning the employer’s name. A: the 
Heller having taken the ogenl's bill for 
the amount. A the eommissitni agent 
having failed in debt to his priuctpnl 
before the bill for the grain bi'cnme 
due : — Held : the seller hml no rt*coiirso 
against, the principal for the amount of 
the bill. — Y ocnu v. Smaut (1831), 
7 Fuc. 107.- SCOT. 

2226 ll. .1 — A factor Instructed to 

pay 4iH0 for work done, having funds 
of his ppinelpal t(» make the payment, 
Induced a creditor to take ic20 In cash 


& his note for £40. The creditor 
tendered an account on coiui»leti(?n of 
the work for the balanee due after 
giving cn*dit for cawh per tl\c factor for 
£60. 'fhe factor again paid j»art in cash 
A gave his own note for the balance, | 
A on his insolvency & fallurt' to retire i 
the notes: — Held: the prlneii>al uot j 
relieved of tho debt by delegation, A 1 
tlio inaccurate statement by the creditor j 
that he had rt\»eived £60 c«slj, being 
iimooently made A not opemtl.ng to the j 
loh'« of his debtor, was no hnr to his | 
recover^' of the £40.— M’lKTosir A Son ! 
V. AlN.HLiii (I.S72), 10 M. ,30 4. SCOT. 

2225 lii. Voluntarily.] - Voluntary 

acceptance of an agent’s bill ok pay- 
ment cllselianres the principal. — Poi.k 
\\ Uounos (1861 >, 2 Hyde, 289; Cor. 
83.— IND. 

2225 iv. Paumeni of balance by 

principal.]— A husband acting on behalf 



Part IX. — Relations between Principal and Third Parties. 585 


Reid. Boyson v. Coles (1817), 6 M. & S. 14 ; Graves v. 

Key (1832), 3 B. & Ad. 313. 

2227. . ] — If a person, who supplies stores to a 

ship, of which there are several owners, takes in | 
payment the bill of the ship’s husband (a part- 
owner) only, dc settles with him alone, he discharges 
the other owners, particularly if the bill be re- 
newed. — Reed v. White (1804), 6 Esp. 122. 
Annotations : — Ezpld. Bedford v, Deakin (1818), 2 B. & Aid. 

210; Kobinson v. Head (1820), 9 B. C. 449. Consd. 

Thompson v. Porolval (1834), 5 B. & Ad. 925; Mills v. 

Boyd (1842), 6 Jur. 943. Dbtd. WhitweU v. Perrin (1858), 

31 L. T. O. S. 86. 

2228. Drawn on third party — Bill taken for 

convenience of creditor.] — Where there is a charter- 
party covenanting for payment of freight on right 
& true delivery of goods at a foreign port, the 
freighter is not discharged by the master there 
taking from the freighter’s agent, who was fur- 
nished with funds to pay him the freiglit, a bill of 
exchange upon a third person, by whom it is 
accepted, if the bill is not duly honoured, although 
the agent fails with the amount of the freight in 
his hands, unless the master had the offer of cash 
payment & preferred the bill for his own con- 
venience. — Marsh v, Redder (1815), 4 Camp. 
257 ; Holt, N. P. 72. 

AnnoUiHona : — DiBtd. Strong r. Hai't (1827), 6 B. & C. 100. 

Apld. IlobluBon v. Head (1829), 9 B. Sc C. 449. FoUd. 

Anderson t?. Hillies (1852), 12 C. B. 499. 

2229. .] — The manager of a colliery paying 

a creditor of the colliery with a bill which is not 
paid, the colliery remains liable to payment of the 
original debt. — Tempest v. Ord (1815), 1 Madd. 
89 ; 5(5 E. K. 35. 

For full aims., see Bkckivkkh. 

2230. .] — Smyth v. Anderson, No. 2705, 

pOfit i 

For full anuB,, se^ S. C. No, 2705, ! 


& for his own convenience ; (2 ) defts. were not 
bound to prove that an offer was made to pay in 
cash.— Strong v. Hart (1827), 6 B. & C. 100 ; 9 
Bow. & Ry. K. B. 189 ; 5 L. J. O. S. K. B. 82 ; 
108 E. R. 412. 

Annotatiofis : — Difltd. Robinson v. Road (1829), 9 B. & C. 

449. Apld. Anderson v. HiUles (1852), 12 C. B. 499 ; 

Lichfield Union Grdns. t?, Greene (1857), 1 H. & N, 884. 

2233. Creditor having option of taking cash.] 

— ^An agent for the seller of goods received from the 
buyer an order upon his banker for the price to bo 
paid out of funds specifically deposited for that 
purpose with the banker. The banker offered to 
pay in cash, deducting discount, or by a bill upon 
a third person. The agent without buyer’s know- 
ledge took the bill, which was dishonoured. — 
Held : seller could not sue buyer for the price of the 
goods. — Smith v, Fkrrand {\S21), 7 B. & 0. 191 ; 

9 Dow. & Ry. K. B. 803 ; 5 L. J. O. S. K. B. 335 ; 
108 E. R. 032. 

Annotation : — Distd. BuillU* r. Mooro (184(5), 8 Q. B. 489. 

2234. Principal must plead that creditor took 

agent’s bill In satisfaction.] — To assumpsit for 
money paid, etc., deft, pleaded as to part that, after 
the accruing of the causes of action & before action 
brought, B. was indebted to deft, in a sum oxceed- 
iiigthe sum pleaded io,by decrooof a Scotch Ot., &; 
was imprisoned to enforce pay^ment, & that after 
tlie accruing, etc., & before action brought pltf. was 
authorised by deft, to ret^eive from B. the amount 
pleaded to, part of the debt from B. to deft., &; to 
retain A; appropriate it in full satisfaction & dis- 
charge of tiie cause of action pleaded to, & to 
receive the residue from B. & hold it on behalf of 
deft. ; that )>ltf., instead of receiving the amount 
pleaded to in satisfaction & discharge, elected to 
did at the reque.st of B. , & without tlie knowledge or 
consent of deft., rocoivo &. take from B. a bill of 


2231. Bill renewed from time to time.] — j exchange to the amount of the sum i)loadod to, for 

Where a creditor takes a bill from the agent of the I ^ on account of that amount, parcel of the debt 
debtor for the amount of the debt, & renews it from i ^**om B. to deft., ifc approir)riated & obtained the 
time to time at request of the agent, his so doing < bill to for the liquidation discharge of the 
will not discharge debtor, unless the latter shows j moneys causes of action pleaded to ; ifc without 
that he dealt with his agent ui)on the faitJi of the ; the licence, ct(;., of deft, authoitsc'd & procured the 
money being paid, or that in some other mode he ' discharge of 11. from imprisonment without receiv- 
has been prejudiced by the fact of tlie creditor so j iwK the residue of thf3 debt owing from B.to deft., 
dealing with tlie agent. ! ^ without any part of the? residue being satisfied or 

Where a tradesman, who had supplied goods io discharg^id. On sptjcial dtJmurrer objecting that 
a ship, sent in lus account to the owner’s agent & : the plea did not jiroperJy show accord satisfac- 
ship’s husband, & took his acceptance at 3 months ; tion, or setoff : — Held : (1) the f)lea alleged only 
for the amount, deducting discount for that time, : that the bill was taken for A: on account of the 
which was the usual credit, & when the bill became moneys in tlie declaration a})])rojjriated & re- 
due consented to a renewal of it, adding int43re8t, & , tained to Sc for the liquidation & discharge ; (2 ) the 
in like manner took a third acceptance, which was • plea shoidd have alleged that the bill was given Sc 
dishonoured, Sc the agent soon afterwards failed, ! accepted in accord & satisfaction ; (3) the plea was 
the balance in his hands in favour of his principal, ' bad. — B ailijf r. Moore (184(5), 8 Q. B. 489 ; 15 
the shipowner, having during all this time exceeded | L. J. Q. B. 1(59 ; (5 L. T. O. S. 36(5 ; 10 Jur. 592 ; 
the amount of the bill which was unknown to the 115 K. K. 900. 

principal, who had never inspected the agent’s 2235. After every effort made to obtain 

accounts ; (1) the tradesman might sue . cash.]— The nianaging owner of a ship paid for re- 

iho i^iipowner for the amount of his claim ; (2) it pairs with bills which were dishonoured. In an 
was not discharged by the acceptance of the agent, action against the owners : (1) if it had 

— Robinson v. Read (1829), 9 B. & C. 449 ; 4 been shown that })llfs. could have had cash from 
Man. & Ry. K. B. 349 ; 7 L. J. O. S. K. B. 236 ; the agent , &, instead of taking it, elected to take 
109 E. R. 167. bills from him, they would then have been in the 

A nnotations : — ApM. The Ilunteman, [1X94] 1’. 214. R«M. position of practically having had, so far as tho 

Thompson t’. Pcrcivol (1834), 3 L. J. K. U. 98. other owners were concerned, not what was really 

2232. Proper direction to Jury.] — Wlierethe payment, but what was tantamount to it ; (2) as 

master Sc part-owner of a vessel carried a cargo they had not had the ))Ower to got cash, but had 
from Newfoundland to Bilboa, Sc delivered it there tried to get it Sc failed, Sc liad rnerely taken bills on 
to the consignees (he having signed bills of lading account, there was no election on their j»art to 
making tho cargo deliverable the consignees or renounce any rigiit they had which would in any 
their assigns, he or they paying freight for same), & way discharge the claim made upon defts. — 
took a bill for tho freight, which was afterwards The Huntsman, [1^594] P. 214 ; 70 L. T. 386; 7 
dishonoured, & an action was commenced against Asf). M. 1^. C. 431 : 6 R. 698. 

the consignors for the freight i—Held ; ( 1 ) the jury 2236. Creditor renewing agent’s bill.]— The pur- 

were properly directed to find for defts., if they chaser of goods to be paid for by bill upon his agent 
thought that the captain took the bill voluntarily is not discharged by the seller taking a renewal of 
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Sect. 3. — Cnniracts made hy agent: Sub-sect. 3, C. 
E, ; snh-sect. 4, A.] 

the bill without giving him notice, if the agent had 
no funds in hand to pay the bill when due. — Clarke 
V, Noel (1813), 3 Camp. 411. 

2237. Creditor taking agent’s cheque — ^After offer 
of cash.] — If a creditor is offered cash in payment 
or a cheque upon a banker from an agent of his 
debtor, & he ]jrefors tlie latter, this does not dis- 
charge debtor if the cheque is dishonoured, 
although the agent fails with a balance of his prin- 
cipal in his hands to a larger amount. — Everett v. 
Collins (1810), 2 Camp. 515. 

Annotation : — Pistd. Smith v. Fcrrand (1827), 7 13. & C. lU. 

2238. Failure to present same In due course.] 

— A creditor who takes from his debtor’s agent on 
account of the debt the cheque of the agent is 
bound to j)rosent it for payment within a reasonable 
time ; & if he fails so to do, & by his delay alters 
for the worse the position of the debtor, debtor is 
discharged, although he was not a party to the 
cheque. — Hopkins v. Ware (1860), L. R, 4 Exch. 
268 ; 38 E. .T. Ex. 147 ; 20 E. T. 668. 

2239. Creditor requesting agent to open credit 
with banker — After offer of cheque.] — Where a 
balance is due from a broker to the owner of a 
yessc3l, & is settled between tlie broker & master, 
if the broker offers to pay it to the master by cash, 
but ho prefers to take it by bill, such payment is 
good against the owner. 

A broker who had received freight under a 
charterparty on account of tlie owners of the ship, 
offered to pay it to the captain, who was also 
managing owner, by a cheque. This the captain 
declined, preferririg the broker should open a credit 
for him at a bank in N, in favour of II., which the 
broker did. The bank paid IE i*250, for which H. 
gave a bill drawn by him in favour of the bank 
upon the broker, who accepted & paid it when due. 
The broker having sued the co-owners for the 
balance of his account: — Held: this was a good 
payment- of i*250 by t he broker & binding on the 
co-owners. — Anderson t\ Millies (1852), 12 0. B. 
409 ; 21 E. .T. C. l\ 1,50 ; 19 E. T. O. H. 92 ; 16 Jur. 
819; 138E. R. 1002. 

IJ. Effect of Book Entries in Books of Common Agent 
holding Funds for both Debtor and Creditor. 

2240. Not payment without notice to transferee.] — 

Where a mercant ile firm in England borrows money 


2237 i. ('redUor taking agent's post' 
dated che/iuc--^ Jieceipt girert for pagment.] 
— Pltfi., throutrh L., tlulr lofbl uuvnt, 
r(icoivf<I fifiin \V., doftH.* hln 

)K‘rtiona] iiost.-datod rhctiuo for 
ohanfCH, & Kiue him iir^iptcd IiIIIh 
tliort‘for,lhou*j:li li.kIl('\^ KiniilnrchcnuoH 
of W.’h had IxM'ii dl.^hoTioint’d : — livid : 
(1) the loss must fall on pltfs. & not on 
doftH., thon^jrh d<'ft.s. know of tho 
iinlrustuorthiDOsH of \\ . o'ld not 
oommunlcatc thoir Kno%%lcdfr'* ; i * ) pUfs. 
wore oKtoppf'd from donyiin; rt*coipt of 
paymont. (Iraxes v. Kej/, 3 II. & Ad. 
JIKl ; Hearne v. Ifogrrs. t) It. & 
r>77 ; }\’yaft v. Hertford, 3 
147; J.loyd v. (irate. Smith, 1 1 1>1 2) A. t\ 
710; Jrvine v. IFn/woj, .''i Q. i;. 1». 414 ; 
I>aHi*on V. Donnhi.'nm, P q. 1$. 1». ; 

,fordrn v. Moneu, 5 II. L. (.'ns. 13^5; 
lialkis i'onsoUdaied Co, v. Tontf, in.'^on, 
|ISJ)3I A. C. (’ONTINKXTAI. 

OIL Co. r. Canaman PAriKic llv. To. 
(1915-6). 52 .S. (\ I{. 605.- CAN. 

PART IX, SECT. 3, SUB-SECT. 3.- D. 

2240 i. A'ol payment miihont notice to 
transferee-' lUU drawn on comwon a{fmt,\ 
— A. ordorod cotlVo of P. U. A' ( o. non' 
Ihoffi'nmdftKt'ntw of both bnyoriS^aollor. 
Tho cotfee to bo paid for by liill 
drawn hy P, on li. & Co. A bill of t'x- 
change for tho amount wa^ aecovdlnRly 


of another firm, & both have a common agent 
abroad, if that agent credit the lending firm with 
sums received for the borrowing firm, in pursuance 
of an agreement between them, that credit is not 
a payment. The transfer from one account to 
another in an agent’s books is not payment as be- 
tween agent & transferee of such account, & the 
entry is not an acknowledgment, unless the trans- 
feree is informed of the fact. — McEarty v. Middle- 
ton (1858), 6 W. R. 379; varied on another point, 
6 W. R. 853, C. A. 

2241. Funds misappropriated.] — ^A debtor 

to the estate of a deceased person, who places 
money in the hands of his agent for purpose of 
paying the debt, is not discharged by the 
fact that such agent is one of the exors. of 
deceased. 

Pltf. was indebted to the estate of a deceased 
person of whom defts. A. & D. were exors. A. was 
also solr. to i>ltf., & held money belonging to pltf., 
out of which pltf. directed him to pay off the debt. 
A. informed pltf. by letter that he had done so, & 
in an account between pltf. &; himself as solr. he 
credited himself with such payment ; but he mis- 
applied the money. 1), knew nothing of the trans- 
action, & thought the debt was still owing by pltf., 
though in the residuary account of the estate of 
deccastid, which was made out k signed by l)oth 
exors., this debt was scheduled as money received 
k property converted into money. It appeared 
1). iiail signed the account without examination : — 
Held : ( 1 ) the letter k account delivered by A. were 
not evidence against I). ; (2) I), was not bound by 
the residuary account, as he did not know what he 
wa.s signing ; (3) as A. alone had received the money 
merely as agent for i)ltf., his receipt could not dis- 
charge pltf! from his liability to the estate. — 
Miller r. Douglas (1886), G(> L. J. Ch. 91 ; 56 
L. T. 583; 35 W. R. 122. 

E. Other Cases* 

2242. In what capacity money received.] — Pltfs., 
sharebrokers, sold shares for H. Before the set- 
tling day H. appliedfor the purchase- money, w hich 
pltfs. agreed to advance, if II. would procure defts.’ 
acceiitance for the amount, promising to appro- 
priate the purchase-money, when received, to its 
discharge. The bill w^as draw n for a period beyond 
the settling day, k was for a large amount to cover 
the accruing interest. Defts. consented to this 


draA^n by IL on & acrtptrd by R. 
ft Go. The colToe wan received by (h« 
buyer. 11. & (V>. on roc'oipt of the bill 
of cxchaniye credited the account of 
IL ill their books nith the uTnoiint, ft 
debited the account of A. with a llk<‘ 
Hum. lleforo the bill of exchange 
arrived at ninturity If. ft Go. btopped 
pMiVnient '--Held : entry of tho amount 
of the hill to the credit of 13. In hooks 
of mutual urrentsi was not payment for 
the codec ; ft IL did not, by such entr^ \ 
accept in Hidiafnctlon of bis donmnd the 
erodit opened by the purchUHer with 
If. ft Go. — M axwkll r. DKvnF. (1853), 
23 L. T. O. S. 1 ; J C. L. It. 7 76, V. G.— 
S. AF. 

PART IX. SECT. 3, SUB-SECT. 8.~E. 

2242 i. Jn what capacity money re- 
crired— I>rauf€ nyetd of drawer,] — 
Deft, dnnv two hills on Kn^lund for the 
imcomnjodation of pUfe.* bankers, who 
indorseil ft sold them in Gamda, 

I Kivlmr deft, a dmft payable in Knurlund 
to meet them.w'hich clelt. transmitted 
to th«? dnuvoc of the bills, an otlicer In 
tho customs, by w'hoin it wus discounted 
bf'fore it became due, ft tho money 
placed by him with the public n\oneyH 
left In hl-s charge, from wkcuce part of 
it wa-' stolen ; & in runaequence one of 
' deft.'s bills canio back protested ft was 


paid by pltfs.: — Held: ulthoug:b it was 
an at'connnodaUon transiwtioii, tho 
drawee was deft.'s, not pltfs.*, offcnt. 
ft deft, was responsible.— TnrscoTT r. 
IIILI.INUS (18.36), 6 O. S. 529.— CAN. 

u. In trhul capacity money paid.] — 
Pltf. \VH« the first mtf^ree. of a certain 
pK)I)crty upon whi(*h deft , helrl a Bceoiid 
mttre. C. acted as auent for pltf. in 
Investlnp her money, ft also acted as 
awnt for the owners of the equity of 
redemption in collect ini? the rentals of 
the property for a eiTtaiii lenirth of time, 
ft afterwards ho collected the i-cnls for 
pltf. (fud mti?ee. In possession. These 
rentals ha vim? proved insufllclent to 
pay pit f . ’s interest in full , C. from tl me to 
time advanced moneys to make up tho 
deih'iency, ft remitted to pltf. the full 
amount of Interest. Pltf. asserted 
that the advances made by C. were still 
duo ft owinj? us arrears of interest uiH)n 
her nitcre., ft deft, maintained that G.'s 
payments exliiij?\nshod pItf.*H claim for 
interest ft that only the principal moneys 
wen' outstandiiij? ; tho ad- 

vuiu'cs n\ade by C. were never Intended 
to iK? pavments In satisfaction of pltf.’s 
claim for inten'st upon tho mt 4 ?e. 
Simpso*} V. EOQinytou, 10 Kxch. 84 .5 ; 
Wittiom^on y.Ooold, 1 lUnj?. 171, cited. 
— (»LA8ccnT r. Caaikrcn (1905), 6 
O. VV. R, 36 ; 10 O. L 11* 399.~CAN. 
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arrangement & on the faith of it accepted the bill. 
The purchase-money was received in due time : — 
Held: (1) the effect of the arrangement was that, 
when H/s money was received by pltfs., it was 
money paid to them by H. on their account & as 
their agent ; (2) defts. were discharged. — Hills r. 
IVlESNARD (1847), 10 Q. B. 260; 10 L. J. Q. B. 
300 ; 110 E. R. 103. 

2243. ,] — In an action for illegal distress it 

appeared, on the rent falling due, that H., who acted 
as agent for both landlord & tenant, paid the rent 
to the landlord without any previous authority or 
subsequent ratification from the tenant. The 
landlord subsequently distrained for the rent: — 
Held : it was a question for the jury whether the 
payment was made on behalf of the tenant, or by 
way of advance to the landlord. — (Griffiths v, 
Chichester (1850), 7 Kxch. 95 n. ; 21 L. J. Ex. 
292 n. ; 155 E. R. 871. 

Annotation Polld. Parrott r. Ainlorson (IHol), 7 Excli. IKt. 

2244. ,] — A tenant being indebted to his 

landlord for rent, the agent of the landlord, without 
his authority or knowledge, took a bill of exchange 
from the tenant for the amount of the rent At paid 
over the amount to the landlord in his settlement 
of account. The bill was afterwards dishonoured 
whilst in the hands of a third person, & the rent w as 
not paid by the tenant, whereupon the landlord 
distrained ; (1) it was a question for (he 

jury, whether the bill w’as discounted for, or the 
money lent to, the tenant by the agent, or whether 
it was an advance by the agent to the landlord ; 
(2) if the bill was discounted for, or the money so 
lent to, the tenant, the landlord w^as not entitled 
to distrain ; otherwise ho w^as entitled. — Parrott 
V, Anderson (1851), 7 Exch. 93; 21 L. J. Ex. 
291 ; 155 E. R. 870 ; sub norn. Perrott r. 

Anderson, 18 L. T. O. S. 172. 


Sub-sect. 4. — Fraud and Misrepresentation. \ 
Concealment & non-disclosure on sales of goods ! 
or land. See Sale op Goods ; Sale of Land. | 

Liability for fraud & misi'ei)re.sentation of sub- ■ 
agents. jS'cc Part VI., Sect. J, ante, ; 

A, General Principles, 

2245. Principal liable for fraud of agent in course 
of business.] — A principal is liable to an action for 


the fraudulent misrepresentation of his agent 
acting in the course of his business. 

Pltf. having for some time, on a guarantee of 
defts., supplied D., a customer of theirs, with oats 
on credit for carrying out a Govt, contract, refused 
to continue so to do unless he had a better guaran- 
tee. Deft. ’ s manager thereupon gave him a written 
guarantee to the effect that the customer’s cheque 
on the bank in pitf.’s favour in payment for the 
oats supplied sliould be paid, on receipt of the 
Govt, money, in priority to any other payment, 
“ except to this bank.” I), was then indebted to 
the bank to the amount of £12,000, but this fact 
was not knowui to pltf., iior was it communicated 
to him by the manager. Pltf. supplied the oats 
to the value of £ 1.217 ; the Govt, money, amount- 
ing to £2,070, was received by D. Ac paid inl^o the 
bank ; but I).*s cheque for the j>rico of oats drawn 
on the bank in favour of pltf. was dishonoured by 
defts., w ho claimed to retain the wdiolo sum of 
£2,070 in j>ayment of D.’s debt to them. Pltf. 
having brought an action for false representation, 

Ac for money had Ac received: — Held: (1) there 
was evidence to go to the jury that the manager 
knew Ac intended the guarantee should he unavail- 
ing Ac fraudulently concealed from ])ltf. the fact 
which would make it so ; (2) defts. would bo liable 
for sucli fraud in their agent ; (3) the fraud W’^aa 
properly charged in ilio declaration ns the fraud 
of defts. Qu. : whellu'r pltf. could have recovered 
under th(‘ count for inom‘y liad Ac rcecivod. — 
Barwick V, English Joint Stoijk Bank (1807), 
L. R. 2 Exch. 259 ; 30 L. .1. Ex. 147 ; 10 L. T. 
401 ; 15 W. R. 877, Ex. Ch. 

Annotations : -Apia. Swift Wiutorbotham & Goddard 

(1873), L. JL 8 g. H. Ui. Distd. Swift v. JewHhiiry (1874), 

L. It. y Q. H, 301, Ex. (ii. Consd. Mackay r. ( !onujjor<ial 
Hank of New HniuRwick (1871), L. H. 5 1*. 301. Distd. 

Weir V. Harmit (1877), 3 Ex. 1). 3‘J. Apld. (Miaplco r. 
Hruoswick Heneflt Hid):. Soc. (IHKO), r> G. H. 1). 331. 
Distd. (iuijdco r. BninHwkk Hldg. Soc. (1881), 0 Q. H. D. 

A. : Hrjf iHli Mutual HankitiKGo. u. ( iiarnwood ForCHt 
Hy.Oo. (1HH7), IH g. H. D. 714, G. A. ; Thorne r. Heard, 

( 181)4] 1 Gh. G. A. Apld. SiKuincr r. Hrowniug, 
Todd & Whish (1897). 77 L. T. 685 ; Taff Vale Ry. Go. v. 
Ainalkamatod Soc. of Railway Scrvantfi, [1901 1 A. C. 426 ; 
Whltochurch v. c;avunagli, [1902] A. G. 117. Consd. 
Hamlyn v, Houston, [1903J 1 K. 11. 81. G. A. Distd. 
Hambro v. Huriiand, [19031 2 K. H. 399. Apld. fliblon v. 
National Amaljcumatod Labourers' Union of Oront 
Hrltttlii & Ireland. |1903] 2 K. H. COO, G. A. Consd. 
Uiibou 1’. Grout Fiinrull (-onHolidated, 11904] 1 K. H. 
650. Apld.KettJewollr. Refnpro A8sce.,ri 908] 1 K. B. 545, 

G. A. ; Malcolm, BninkeriJ.AValorhouHc (1908), 24 T.L. R. 
854. Consd. Hurdett r. Horne (1911), 27 T. L. Tl. 402. 
Consd. & Expld. Lloyd v. Gnuc, Hmith. [19121 A. G. 710. 

I aKree with iny noble and leariu'd friend Lord Halsbury 
that the ease, of liarwi k v. English Joint Stock Hank has 
been iniHUTulerstood in lat/C years; I tliink It follo\vH from 
the de.ciHion & tin* )?roiiiid on wiiieli it is ])aHed that in tU«' 
uplnlon of the ct. a ]»rlneijial must be liable for tin* fraud 


PART IX. SEtn*. 3, SUB-SECT. 4. -A. 

2245 i. rrincipal liable for fraud of 
agent in course of busincss.]-S., defts.' 
agent, reprcHcnU'd Ui pltf. that certain 
verbal warrarities, made uso of liy him, 
were to be found in the written contract 
With defts.. wldch pltf. was thus In- 
duced to sign. A copy of the written 
contract w’as handed over by N. to pltf. 
at the time of oxwution : — f/dd : It 
wraanot open to deits. to say that N.'a 
represenUttlons were made ^vifhout 
authority as they were made in the 
couroft of his err* ploy ment. JUmrirk v. 
Enulisk Joint Stock Hank, L. R. 2 I^scch. 
259 ; Su'ijt v. Jewsburg, L. H, 9 Q. B 
301; Suire v. I rands, 3 App. (‘as. 
100 ; Cilizens' Life Assce. Co. v. Itrnim, 
[19041 A. C. 423; Luothtj v. Fauprl, 
88 L. I. 62, cited. — .S aokfi r. ^rANiTon.\ 
WiNDMIlJ. Co., Ltd. (1913), 13 D. L. R. 
203, Sfisk. G. ; 24 W. L. R. 725 ; 

4 VV. W. R. 1078.— CAN. 

2245 ii. ,1— An oHlcei of deft. co. 

fraudulently signed varohousc receipts 
against wldch there wrre no goods in 


the warehouse, & such receipts wen* 
previously signed negligently by unotlier 
olfl(!er wiio liad tt> !h) a party, both of 
whoifi were expressly auflioriwnl l»v a 
)>ye law of the eo. to sign such n*eeipts. 
In an aoMon by the Imider Jtchl : 
the rijceipts were valid us iKd ween Ge* 
co. & the holder acting in good hiitb, 
tlic apparent autliority Indng the real 
one,& the fact that other peivons might 
])e rt^sponslble for an oflence diil not 
diminish the liability of the co., wtneii 
was jointly it severally liable. — Ward 
r. ISIoxTHKM. Cold stohmik Ac Frkk/- 
INO Vo. (1 901 ), Q. R. 26 G. 310.— CAN. 

22^ ill. Meaturc t}f damages .} — 

A prineiftal will Ihj llabh* for mis?i*pre- 
sentstions made by his og^nt in the 
course of his agency to the full ext^'iit 
of the damagc.s sufTewd by tliC pfirty 
defrauded. A: his liability will not lx; 
limited to the exR-nt to wbicjj he 
actually profited by the transaction 
impcarlicd. Haruiek v. Knalish Joint 
StocU Bank, L. R. 2 F.xch. 259, cited. — 
Gaudiveu r. Bir»rLKV (1905), 2 W. L. R. 
140.— CAN. 


, 2245 iv. 7 5/rd part g not estopped 

bg suh.»egucni c<>ndurf.\~j., us agent 
I for tlie sale of stock, sold on the in- 
slniclions of AT., i»n*sident of a co., to 
deft., J. u., twenty-five shares in the 
CO., represr'n) ing tliat they were 
I’reuHury st<»ck, wJiereas they w'cro 
j stock of G., ft director of the eo., tie 
that t he preferred stock of tlio eo. liad 
already puhl an 8 per cent, dividend, 
wdiieh was not, the Piet, J. (J. after 
discovering the stock was not 'Ircnsury 
stock gave in payment a noU* In 
favour of the co., & it was indorsed 
over to G. J. G. renewed the nole, imt 
refused to meet tJie i*eriew'Hl wlien due, 
the CO. having mount line failed. G. 
sued on the note .V .T. G. counter- 
clniup'd for danmg<‘s f<ir misrepresemta- 
tlon 8c deceit. J. udirdfted making tlio 
nifsrcjp resen fat ions, but denied that he 
dl(i so fraudah’nt ly. G. denied know- 
ledge of ttie ilcceit of In consequence 
of which .f. made tiie repnisentiitlon. 
Judgment lioving laen enB*red for (i. 

I on the noU; A for .1. G. on tho counter- 
: olnlm, G. apjicaled on the ground that 
‘ by giving the note & Uic renewal J. Q. 
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Sect 3 . — Conifcuds made hy agent : Sub-sect 4, 

of Ul8 aKciit committed In tlic coureio of IiIh agent ’« em- 
ployment & not beyond tiie Hcopc of hin agency whether 
the fraud heC(ynimUiedforthe.principal*8 benefit ornot (Loki> 
MAONAOiirBX). Refd. The Thetis (18G9), L. it. 2 A. & E. 
365 ; lioliugbrokc v. Hwindou L. JJ. (1874), L. R. 0 C. P. 
575 ; Swire v. Francis (1877), 3 App. Cus. 106, P. C. ; 
Hannah Trailing (;orpn.. Ltd. v. Mirza Mahomed Ally 
Siierazeo (187H), L. K. 5 Ind. App. 130, 1*. C. ; tie tkdlic, 
Kx p. AdurnHon (1878), 8 (;h. 1), 867, C, A. ; Weir v. Hell 
(1878), 3 Ex. H. 238, C. A.; Marsh v. Joseph (1896), 66 
Jj. J, Oh. 128, (J. A. ; Ormerod v. Rochdale (^rpn. (1898), 
62 J. P. 153 ; Citizens’ Life Ahhco. v. Hrown, 11904] A. C. 
423, J*. O.; Ruben v. Great Fingall Consolidated. (19061 
A. C. 439; Mair r. Rio Grande Itubber Estates (1908), 24 
T. L. R. 692, II. L. ; Wake r. Dyer (1911), 7.5 J. P. 210; 
Lloyd 1 ?. Grace, Smith. (1911] 2 K. H.489,C. A.; Watkins 
V. Naval (.’olliery (>). (1912), 107 L. T. 321, U.L.; Dunlop 
Pneuiuatic Tyre Co. r. Maison Talbot (1903), 52 W. R. 
251. 

2246. Whether for principal’s benefit or 

not.] — A principal is liable for the fraud of his 
agent acting witiiin scope of his authority, whether 
the fraud is committed for the benefit of tlie 
principal or for the benefit of the agent. — L ixiyd 
V. OiiACE, Smith, No. 228 f, post 

A nnMwri8 : -Expld. & Distd. Radley r. L. ( ^ C. (1913). 
109 L. T. 162. Held. Mair v. Rio Grarulc RiibiH*r Estates, 
11913] A. C. 853 ; Armstrong r. Jae.ksou, 119171 2 K. H. 
822. 

For full anus., sec S. C. No. 2284, post. 

2247. .] — A merchant is answerable for the 

deceit of his factor, ihougli not crimirutliiar, yet 
irivililcr, for, seeing that somebody must he a loser 
by this deceit, it is more reason that he who em- 
ploys & puts trust tSc confidence in the de<;eiver 
should be a loser than a stranger (Holt, C.J.). — 
Hbun V. Niciioi.rt (1701), Holt, K. B. 402 ; 1 Balk. 
289 ; 90 E. K. 1151. 

AmuMions Ilartoi» t\ Iloarc (1713), 3 Atk. 44. 

Apld. Mitchell V. Torup (1766), i*ark. 227 ; Haring v. 
IJorrin (1818), 2 H. tc Aid. 137. Distd. Cornfoot r. Fowke 
U840), 6 M. & W. 358. Apld. Wright v. Crookes (1840), 
1 Scott, N. U. 685, Ex. Cli, ; Atkinson v. Pocook (1848), 
1 Exoh. 796. Distd. Grant r. Norway (1851), 10 C. H. 
665. Apld. Coleman r. Riches (1855). 16 C. H. 104 ; Udell 
V. Atherton (1861), 7 II. ik N. 172 ; Harwick e. English 
Joint Stock Hunk (1867), L. R. 2 Exch. 259; Mackay v. 
Commercial Hank <»f N<'vv HruuBwick (1874), L. R. 5 
P. C. 394 : Weir r. Harnett (1877), 3 Ex. I). 32 ; Pearson 
r. Dublin Corpn., 119071 A. C'. 351 : Ll()yd v. Grace, Smith, 
119121 A. C. 716. Mentd. Muddiek v. MarahaU (1864), 
17 C. H. N. S. 829. 

2248. — Pleading Fraud.]— -Where one party 
has suffered, A another has profited, hy the 
fraudulent representation of an agent of the latter 
made within scope of his authority, the former is 
entitled to recover damages. 

In an action of deceit,, whether against a person 
or against a co., the fraud of the agent may he 
treated for the purpose.s of pleading as that of the 
principal. 

An oftlcor of a hanking corpn., whose duty was 
to obtain the acceptance of hills of exchange in 
which the hank was inteiu'sted, fraudulently, hut 


without the knowledge of the president or directors 
of the bank, made a representation to A. which, 
h^ Omitting a material fact, misled A., & induced 
him to accept a bill in which the bank was in- 
terested ; & A. was compelled to pay the bill : — 
Held : A. could recover from the hank the amount 
so paid. — Mackay v. Commercial Bank op New 
Brunswick (1874), L. R. 5 P. 0. 394 ; 43 L. J. 
P. 0. 31 ; 30 L. T. 180 ; 38 J. P. 296 ; 22 W. R 
473. P. C. 

Aiinotaiions : — Consd. Bolingbrokc v. Swindon L. B. (1874), 
L. R. 9 O. P. 676 ; Weir v. Barnett (1877), 3 Ex. D. 32 ; 
Swire i?. Francia (1877), 3 App. Coh. 106, P. C. ; Houlda- 
worth V. City of Glasgow Bank (1880), 5 App. Cas. 317, 
H. L. ; Ludgatcr v. Love (1881), 44 L. T. 694, C. A., 
Chapleo u. Hninswick Bldg. Son. (1881), 6 Q. B. D. 696, 
A. ; British Mutual Banking Co. v. Charnwood Forest 
Ry. (Jo. (1887), 18 Q. B. 1). 714. C. A.; Hambro v. 
Burnand, 11903] 2 K. B. 399; Lloyd v. Grace, Smith 
119121 A. (.’. 716, H. L. Reid. Hogarth v. Wherley (1876), 
32 L. T. 800 ; Burtnah Trading Corpn. v. Mirza Mahomed 
Ally Sherazee (1878), L. R. 5 Ind. App. 130, 1\ C. ; 
Bank of New South Wales v. Owston (1879), 4 App. Cas. 
270, P. C. ; ( ‘hapleo r. Brunswick I'ermanent Bldg. Soc. 
(1880), 5 C. P. 1). 331 ; Miilletis v. Miller (1882), 31 W. R. 
559; SiKmner r. Brouming, Todd r. Whish (1897), 77 
L. T. 685 ; Hirst v. West Riding Union Banking Co. 
(1901), 70 L. J. K. B. 828, (5. A. ; (Utizens* Life Assee. 
■i\ Brown, 11901 1 A. C. 423, P. C. ; Kettlewell v. Refuge 
Ahkcc.. 119071 2 K. B. 212; Lloyd r. Groce, Smith, 
[19111 2 K. B. 489, C. A. Mentd. J:c Mutual Aid Pei- 
mauent Benelit Bldg. Sue., Kv p. James (1883). 49 L. T. 
530. 

2249. Form of action.] — An action was 

brouglit against L. A: H. fur fraudulent conspiracy. 
The jury, negativing conspiracy, found pltf. had 
been induced to advance money to L. by certain 
misrepresentations, most of which were made l)y L. 
as agent for H., with his authority; — Held: 

(1) 11. could not retain the money received hy his 
agent through false & fraudulent representations ; 

(2) there was evidence that II. was himself party 
to the fraudulent representations ; (3) pltf. was 
entitled to recover notwithstanding the form of 
action. — Shickle r. Lawrence (1886), 2 T. L. R. 
770, 0. A. 

2250. Question discussed.] — A contractor 

having sued the other party to the contract (a 
public authority) in an action of deceit for damages 
for fraudulent representations made hy the agent 
of the public authority as to the nature of the 
works to he executed, one defence was that 
by a provision in the contract pltf. must verify 
ail representations for himself & not rely on their 
accuracy : — Jleld : the contract, truly construed, 
contemplated honesty on both sides, & jirotected 
only against honest mistakes. The question of the 
liability of u principal for the fraud of his agent 
discussed. — Rearson Son, Ltd. r. Dublin 

(JORPN., [1907] A. C. 351 ; 77 L. J. R. 0. 1 ; 97 
L. T. 645, H. L. 

For full aims., see Misiikpkf.skntation & Fh.vud. 

2251. A^nt to contract.]-yAny person who 

authorist^s another to act for him in the making of 


had pitwiludo<l liirnsvlf fram c*o\mtvr- 
fUiiinlng for Joroit : - /lelU : (1) (L was 
roB(H)nsibio for tbo inisropivstMital ions 
of J. ; (2) Ihe giving of the note re- 
newal by .1. (L did not preclude Idin 
from tnaiubvitdiig a eluirn for deceit. 
Cornfotd v. FowI:e, 6 M. iSc W. 3.58 : ; 
Lutlouter v. Loir, 4 4 L. T. 691 ; Iferrn I 
V. f*eeK\ 14 App. ('’as. :i37 ; tlouiilsuvrih i 
V. Citff of (flaitijow fintil:, 5 Apo. (’as. ' 
317; Aruison v. Smith, 41 C’b D. 34S ; ; 
Jkteidsonv. TulhiCh. 'A Maef|.783; Jr/.- ; 
irriVAf V. NenboUi, 17 <^h. D. 301 , Holmes . 
V. Jones, 3 V. L, R. 162, cited — Gooi.d r. 1 
Olu.Tr.«» (1908), 40 S. C. R. 137.— CAN. 

2246 i. Whf’her for prineipol's 

benefit or noM — A principal is civilly 
lialile for fraud eominitted by bis .‘igent , 
while acting nithin scope v\’ the ordinary 
course, of his employment, whether the , 
result is or is not fur the benefit of the 
principal. — R. \\ CAN.\m.vN Pacific 


Uy. (Jo. (19131, 12 E. L. P. 309; 11 
D. L. U 081 ; 14 Ex. C. R. 150. ApiK ul 
disniisMi'd, S. (\ of Canada Indng equally 
divided in opinion, Feb. 6, 1917.- -CAN. 

2247 I. .1 — It seems more rea.«ou- 

al»lo tiial where one of tlie two innocent 
pepsims nuist sutTcr from the wrongful 
iwt of a third pt'rson.the principal who 
has employed & rf*(ained a dishonest 
agent vSr has placed hini in a position of 
♦rust ,V: eonfldeneo should siiiVer for 
his misiiced rather than a .stranger. — 
•<riKRTAN* Ku\N V. ALiMrimi (1916), 
1. L. U. 43 Calc. .511.— IND. 

2247 ii. .] — Kan agent nnthoi-ise-d 

te sell property conunltH a frainl against 
his prinoipaL the principal is the person 
w ho ought, to suffer, & not a stntnger. — 
Doonr.x Narainj^fn r Haxfy M.vdhcu 
M ov.no\n»\n (1881), I. L. R. 7 Calc. 
199.— IND. 


\ 2251 1. .li/caffocoidrucL]— Every 

i lu’incipal authorising his agtuit to sign 
I a contract is liable for fraudulent acts 
i of such agent. The case Is stronger 
i w'he-n tho principal has seoured a Ixmetit 
, by such fraudulent act.— Nationai., 
KTC.. Co. r. Mklochk (1916), Q. R. 26 
. K. B. 2 12.- CAN. 

V.' Agent to borrow — Secrfl 

, limitation as to amount .] — Where an 
agent has authority to boirow money 
upon titlo deeds of his principal, the 
nioney ho borrows is a charge upon the 
titlo deeds, even although he is guilty 
of fraud towards his principal in 
borrowing more than he was authorised 
to t>orrow, & in appropriating the 
portion borrawed hy him. ProckUsbu 
V. Temperance lihlg. Soc., [18951 A. C. 
; 173, cited. —H alt. r. roMMKRfiAL Bank 
; OF Acsthaua, Ltp. (1396), 22 V. L. R. 
' 561.— AUS. 
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any contract undertakes that the authority so 
given shall not be executed fraudulently, as much 
as if he had made the contract himself. — M ato v. 
Rio Grande Rubber Estates, Ltd., [1913] A. C. 
853 ; 83 L. J. P. 0. 35 ; 109 L. T. 010 ; 29 T. L. B. 
692 ; 57 Sol. Jo. 728, II. L. 

2252. Principal liable though morally innocent.] 
— The maxim that the principal is civilly re- 
sponsible for the acts of his agent universally 
prevails in cts. both of law &; of equity ; & the 
fraud & misconduct of the agent is imputed to the 
principal, although he is personally free from blame. 
— Doe d. Willis v. Martin (1790), 4 Term Rep. 
39 ; 100 E. R. 882. 

Annotations: — Apld. Doo d. Tanner v. Dorvell (1794), 5 
Term Rop, 518. Expld. Smith v. Camolford (1794*5), 

2 Ve8. 098. Apld. Owen v. Smyth (1790), 2 Hy. Rl. 594 ; 
Goodlittlo d. Holford v. Otway (1790), 1 Bos. & P. 570 ; 
Iloe d. Cloraett r. Briffga (1812), 10 East, 400 ; Driver v. 
Frank (1814), 3 M. S. 25. Distd. Ropor r. Ilallifax 
U817), 8 Taunt. 845. Apld. (3ioJnioloy v. Paxton (1825), 

3 Bin??. 207 ; Cockerell r. (3iolmcley (1830), 10 B. & C. 
504; Phipps v. Aekers (1835-42), 9 V\. He Fin. 583, 
II. L. Distd. Cornfoot r. Fowk(‘ (1839), 9 L*. J. Ex. 
297. Apld. Ricketts r. Loftus (184 9). 14 Q. B. 482. Distd. 
Watkins i\ Williams (1851 ). 3 Muc. & CJ. 022. Apld. Hart 
r. Tulk (1853), 21 L. T. (). S. 174, (\ A. : T"<lell r. Athorlon 
(1801 ), 7 11. A' N. 172. Distd. Dresser r. Norwood (1803), 
11 \V. II. 024. Apld. \Vickham r. W’Intf (1805). 0 New 
Rep. 21 ; Lambert r. Thwait-<‘H (1800), L. R. 2 Kq. 151 ; 
He MastAT’s Settlement, Master r. Master, (1911] 1 (3i. 
321. (Mentd. Thornton r. Brif^ht (1830). 2 My. & Vr, 
230. 

2253. Representation false to knowledge of agent 
but not of principal.] — A principal is liable, in an 
action of deceit, for the false & fraudulent represen- 
tations of Ids agent as to the quality tSr. value of an 
article, whereby a person has been induced to pur- 
chase it for more than its worth, notwithstanding 
that, the x)rincipal neither authorised nor knew of 
the fraudulent conduct of his agent (Pojjxxk.C.B., 
Wilde, B. ; diss, Martin, Bramwell, BB.). — 
Udell v. Atherton (JS61), 7 If. <fc N. 172; 30 
L. J. Ex. 337 ; 4 L. T. 797 ; 7 Jur. N. 8. 777. 

Annoialions : — Ezpld. Bar^ick e. Entrlinh .loint 8feck Bank 
(1807), L. R. 2 Kxch. 259. Distd. Brown r. Black (1873), 
L. U. 15 Eq. 363. Consd. Mackay v. Commercial Bank of 
Now Brunswek (1874), L. R. 5 1\ 394. Apprvd. Wolr 

V. Bell (1878). 2 Ex. D. 238, C. A. Distd. Ludjrater v. 
Love (1881 ), 44 Ij. T. 694, C. A. Consd. Aniold v. Armitup:o 
(1885), 1 T. L. R. 670. Apld. Baldry v. Bates (1885). 52 
L. T. 620. Expld. Pearson v. Dublin Corpn., [19071 
A. 0. 351. Apprvd. Lloyd r. Grace. .Smith. (19121 A. 1’. 
716. Refd. lload V. TattA^rsull (1871). 25 L. T. 631 ; 
Twycropa r. Grant (1877), 25 W. R. 580 ; Weir v, Barnet t 
(1877), 3 Ex. Ik 32; IlouldswortJi v. City of Glasprow 
Bank (1 880), 5 ApT’. Caa. 31 7. Mentd. Howard r. .'^heward 
(1866), 15 W^ R. 4 5. 

2254. Principal knowing truth but agent inno- 
cent.]-— Where a principal purposely employs an 
agent ignorant of the truth in order that such 
agent may innocently make a false statement 
believing it to bo true, & may so deceive the party 
with whom he is dealing, the representation 
by the agent becomes a mi8rei)re8(intation by t he 
principal so as to vitiate the contract. 

Deft.’s son, acting for deft., & with deft.*s 
authority, represented that certain sheej), which 


he sold to pltf., were all right. Deft, had fraudu- 
lently concealed from his son that the sheep had 
the rot, & fraudulently gave his son authority to 
sell them for the best price, intending that the son 
should represent that they were sound : — If eld : 
deft, liable in an action to recover damages for 
fraudulent misrepresentation. — L udgater v. Love 
(1881 ), 44 L. T. 694 ; 45 J. P. 600, C. A. 

2255. .] — To an action for not taking a 

ready furnished house of pltf., according to 
a wTitten agreement, deft, pleaded that pltf. 
caused him to enter into the agreement, & deft, 
was in(iuced to enter into it, by means of 
fraud, covin. & misrepre.sentation of pltf., & 
others in collusion with him. It appeared deft., 
being in want of a town residence tor the pur- 
X>ose of odiicaiing his children, applied to C., Mho 
had been employed by pltf. to let the house, & to 
whom all persons making inquiries about it were 
referred. Deft . asked if there w as “ anything 
objoctiona))le about the house,’' to which 0. re- 
plied, “ nothing whatever.” Deft, aftorw'ards 
agreed to take the house, A an agreement was 
drawn u]) hy (\ A signed hy d(*ft., A afterwards 
hy pltf. agrecqnent. did not emlH»dy the repre- 
sentation of (•. On th(‘ day after signing the 
agreement, deft, discovered that the house next 
adjoining the house in question was a brothel. 
Pltf. w^as fully cognisant of this fart , but the agent 
was not, nor was ])ltf. aware t hat the agent had 
made any representation on th(^ subject-. Deft- 
on makingthe discovery declined to take the house : 
— HHd : ( 1 ) as tlie agent’s i*e present at ion was not 
embodied in the contract, it was not enough to 
show it was untrue, but itwas necessary to prove it 
was made fraudulently; (2) ])ltf.’R knowledge of 
the cxistxrnco of t he nuisance the reyrresent-ation 
of the agent, wdio was ignorant- of that fact, t hat it 
did not exist, were not- sullicient to conslituie 
fraud within the moaning of the yrlea (lAmn 
ABiNGKR,C.B.,dws.) — C ornfoot Eowke (1840), 

OM.&W. 358; 9 L. J. Ex. 297 ; 4 Jur. 919 ; 151 
E. K. 450. 

Annotations: — Distd. (Juuld r. Oliver (1810), 2 Man. & G, 
208. Consd. Fuller v. WIIhou (1812), 3 Q. B. 58. Dbtd. 
Elkin V. JnnHon (1845), 14 L. ,1. Ex, 201. Distd. Wlldo 
V. GibHon (1848), ] II. L. (^as. 605. CoDSd. & Expld. 
Burtlctt r. Salmon (1855), 6 De G. M. A G. 33 : National 
Exchange V. Drew (1855), 25 L. (). S. 223, H. L. 
Distd. VV'hoelton r. IlardiHly (1857), 8 K. A B. 232. Consd. 
Udell r. Atliorton (1861), 7 H. A N. 172. Expld. Brady 
V. T<»dd (1861), 9 (J. H. N. ,S. 592; Bar^^if;k v. Enprllsh 
.loint ,sn>rk Bank (1867), L. B. 2 Exoli. 259. Consd. & 
Distd. He Sluieklolon, Hrv. Whit taker (1 875), 10 Uh. App. 
447 n. Consd. & Dbta. Ludjjrator v. Love (1881), 44 
L. T. 694,0. A. Consd.-lolilTer. Baker (1 883), 1 1 Q. B. 1). 
255. Consd. & Distd. R. r. Butt (1884), 51 L. T. 607. 

C*. V. K. Consd. & Dbtd. I'earson v. Dublin (Jorpn., [19071 
A. C. 351, Jl. L. One of (he h>arm*d jmli^ew who d<H;id<Ml 
1 he f‘a*<e oT Cornfoot v. Fov'kr ex]»hiined it i»y Haying that 
itw^asonly decided on a point of pJeadluK:, A another hy 
sayiiui: U»a.t it wiiHi uttempB‘<l teadd a term to a writteii 
coiitruet whh*]j was not in it ; it is (‘nrnuxli to say tliat the 
euHe is not law, if It Is Hiipfaiscd to afllrm the iiroposition 
that a principal & au'ent couhl l)e so divided in responsi- 
bility tliat th<‘ unitAMl prineljail A, atrent mifflit commit 
fraud with iinjmuity (Eauc of II \B4iir7iiy). Refd. 


2253 i. Hejir Mentation faUe tnknou If doe 
of auent hot not of principal.] — In an 
action to set aside a sale induced bv 
fraudulent represc-ntationn 9,s to the 
value of certain stock transfem d as part 
of the price : — Held : where an ap:eiit in 
inakimr a contract «upprcfisedainatorial 
fact within his knowledfrc, his principal 
could not profit by the fraud, althoufrh 
he was himrclf ijfnorant of the fact 
suppressed.— f:^R#rnF.N r. Crow’lf.y 
(1882). 6 L. N. 268.— CAN. 

2253 li. .1 — C., tenant of A., was 

aerved with notice to quit by B., as 
affont of A.. 9c e»^lctod. He aulntC' 
qucntly sued A. In tort., allf^ini; that 
he hod fniudolenMy concealed from 
him the existence of an agreement for 


a lejiRc, & thereby eucceedefl in evicting 
him i—Hehl: such action could not be 
maintAJined by proof that, at th<* time 
of the pnK’cedings In the ejt'ctment., B. 
was aware of the oxtstoneo of su^h aprr(,'e- 
nient, A that (\ ha<l forgotten It, A 
that B. was aware of C.’s lamnrance, A 
yet did not inform him of the agis^e- 
rnent, B. l>eing under no obligtitlon to 
inform C. of his rights, 9c A. not ijcing 
liohlo for the concealment, though 
fraudulent, of B. Udell v. Atherton 
(1801)7 H. A N. 172.eited.— AiirirnoT.r) 
r.HowTH (1806). I. R. 1 (J. L.608 — IR. 

2253 Hi. HiffMsaoainsf principal.] 

— An agent for the sale of land nin^le 
representations to a prospective pur- 
chaser which were false to the kno\T- 


Icdgc of tlie agent, l)ut the prinelpal was 
pt'isonully lnuf>eent of the fraud : — 
Held: tlie purehasor was entitkd as 
against, the prineipal U) reselsskm of the, 
cf)ntracl, & repayment, wllh irlerost, 
of t!<c purchase-money paid, together 
willi the amount expended by the pur- 
eliaser iu beding lnq»rovernent,H, »'tc. — 
Sini.KY V. GnoRVFNoit (1916), V. L. R. 
3'»7. -AUS. 

2254 i. J*riveijtal knouHna truth hut 
affent innocent.] - \ prineipal Is liable 
for a u'.afcrial representation, untrue t/» 
t he knowledge of the principal, nja.do by 
an ngetil in the course of a sale, even 
tiiougb such agent when he made the 
statement iKiieved it to lie true. — 
OinHox r. CoTTrNoiTAiM (1017), 1 W. W. 
II. 496 ; 23 B. C. H. 303.— CAN. 
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Agency. 


Sant. 3. — ConlracU made hy agent: finb-eeet. i. A.] 
~~\VilBon t)7 Fuiler (1842), (i. li. lOOU ; Ilort ». 

WlndHor (1844), 13 L. J. Ex. 129; Murray «. Mann 
(1848), 2 Kxch. 638 ; Ecret v. Hill (1854), 15 C. B. 
207 ; Coddin^fton v. Goddurd (18(10), 82 MasH. Hep. 436 ; 
llojrerB v. Hadley (1861), 7 Jm*. N. H. 733 ; Bolin^broke 
V. Swindon New Town L. B. of Health (1874), 43 L. J. 
(/*. V, 287 ; Maokay v. Cornmoi’cial Bank of New Bruns- 
wick (1874), Sj, It. 6 H. (i. 394 ; Dickson v. Ileutcr’s 
I’cleirraph Co. (1877), 2 C. P. D. 62: Lloyd v. Grace^ 
Smith, 11912J A. C. 71C. Mentd. Atkinson v. Pocock 
(1848), 1 Exch. 796. 

■.] — Deft., owner of a house, employed 


2256. 


an agent to sell it. The agent described it as free 
from rates & taxes, & did not know it to be other- 
wise ; but it was in fact liable to certain rates & 
taxes, as deft. know. On the faith of the agent’s 
description, pltf. bought the liouse: — Held: pltf. 
might maintain an action for deceit against deft., 
though it did not ai)pear that deft, had instructed 
the agent to make any representation as to rates 
or taxes. — Fuller v, Wilson (1842), 3 Q. B. 58 ; 
2 (ial. A: Dav. 4(i0 ; 11 Ji. J. Q. B. 251 ; « Jur. 
799 ; 114 1^. U. 429 ; revsd, on another point, 3 
Q. B. 08, 1009. 

Annotations .'- CoJiBd- Joliffc v. Baker (1883), 11 Q. B. D. 
266. Refd. Taylor v. Ashlon (1843). 11 M. & W. 401 ; 
Elkin V. JauHoii (1845), 14 L. J. Ex. 201 ; Thom v. 
JJij,dand (1853), 1 W. U. 290 ; (UdIliiH v. Cave (1850), 
4 11. ik N. 225 ; Slack v. Crewo (1860), 2 F. & F. 69 ; 
Muckiiy c. ( -oiiiiiuTcial Bank of N<iw BruuKwick (1,874), 
1., IL .6 P. (’. 391. 


2257. .J — In an action for fraudulent repre- 
sentation of the value of a term of years of a 
house on the assignment of it from deft, to pltf., 
the jury found a special verdict that deft, desired 
W., her attorney, to obtain the necessary informa- 
tion from a person who had a lion on the house, & 
to instruct pltf., an auctioneer, to prepare parti- 
culars for t he sale of t he premises by auction. W., 
on the information received, rei)rescnied the pre- 
mises to be let at a rent of £100 per annum. They 
were lot at that rent, but defl., & not the tenant, 
l)aid the ratios taxes, but that was not known by 
W . , & was not the usual practice in the district. On 
this instruction pltf., with the assent of W., who 
believed the description to be correct-, thought it 
j)ltf.’8 duty to inquire, described the jiremises as 
let at £100 per annum, clear of rates & taxes. Pltf. 
]>urcliased live ])reiuisos himself, & for a larger sum 
than he would have given, if he had known that 
the landlord paid the rates ^ taxes; — Held: (1) 
this special verdict did not disclose any right of 


action against deft. ; (2) there was no finding that 
pltf. was induced to purchase on the faith of any 
statement made by W, ; (3) the immediate cause 
of the injury ^stained by pltf. arose from his own 
misapprehension & not from any misrepresentation 
or concealment on the part of deft. 

If deft, had knowingly referred to an ignorant 
agent, that would have been fraud (Parke, B.). — 
Wilson v. Fuller (1843), 3 Q. B. 68, 1009 ; 3 Gal. 
& Dav. 670 ; 114 E. R. 432, 796, Ex. Ch. 

Annotations: — Consd. Udell v, Atherton (1861), 7 H. & N. 
172. Reid. Muokay v. Commercial Bank of Now Bruns- 
wick (1874), L. H. 5 P. C. 394. 

2258. .] — ^Whero a principal, knowing a 

material objection to his x>roperty, employs an 
agent, who is ignorant of such objection, to sell or 
let his property, & the agent unconsciously makes 
a false representation to the purchaser, thereby 
inducing a contract, the principal is bound by 
such misrepresentation (Lord St. Leonards). — 
National IGxchange Co. v. Drew (1855), 2 Macq. 
103 ; 25 L. T. O. S. 223, H. L. 

Annotations : — Apld. Ludgal^r v. Love (1881), 44 L. T. 694, 
C. A. Reid. Re Royal British Bank, Brockwoll's Case 
(1857), 4 Drew. 205 ; lit National Patent Steam Fuel 
Co., Ex p. Worth (1859), 4 Drew. 529 ; Re Home Counties 
& General Life Ahscc., Ex p. WooIasLon (1859), 7 W. 11. 
640. Mentd. Barth^tt v. Salmon (1855), 6 De G. M. & G. 
33; EaHtcrn Ckmutiea By. Co. r. Hawkes (1855), 25 
L. T. O. S. 318, H. ij. ; Re North Shields Quay & linprove- 
ment Co., Davidson’s (.aho (1858), 4 K. & J. OSS ; Re 
Royal British Bunk (1859), 3 De G. & J. 387. C. A. ; 
Smith r. Kay (1859), 7 11. L. Cas, 751, II. L. ; Barry v. 
eVoskey (1861), 2 .1. He II. I ; Rc Overend. Gurney, Ex p. 
Oakes & l*eck (1867). L. R. 3 Eq. 570 ; Western Bank of 
Scotland v. Addle, Addle r. Western Bank of Scotland 
(1867), L. R 1 Sc. & Div. 145; Cargill v. Bower (1878), 
10 Ch. I). 502 ; lloulflswcu’th v. (3ty of Glasgow Bank 
(1880), 5 App. Cas. 317, 11. L. ; Symonds r. Citv Bank 
(1886), 2 T. li. R. 330 ; Ilamhro v. Burnand, [19031 9 
K. B. 3J)9. 

2259. Principal not liable for fraud outside scope 
of authority.] — Though a principal is civilly respon- 
sible for the fraud or negligence of his agent acting 
in the course of his employment, he is not respon- 
sible for an act of wilful fraud or negligence done 
by the agent outside scope of his authority, or 
inconsistent with the course of his employment. — 
Coleman y. Riches (1855), 16 C. B. 104 ; 24 L. .1. 
C. P. 125 ; 1 Jur. N. S. 596 ; 3 W. R. 453 ; 3 
C. L. R. 795 ; 139 E. R. 695. 

Annotatums : — Consd. Udell v. Atherton (1861), 7 II. & N. 
172. Distd. Ludgater v. Love (1881), 44 I,. T. 694, C. A. 
Reid. Wldteehuroh v. Cavanagh, [1902J A. C. 117, H. L. 


2269 i. Rrivcipal not lial/le for fraud 
outside scope of author if y .] — A muster is 
liuhle for the fraud of hlfl servant com- 
mitted in the course of his service for 
tlie master’s l>eneflt, tliougli it Is not 
necessary tluit the benefit should 
ttcerue to the master ; hut. a master is 
not liable for miscondurl of the servent 
comtnltR^d for the servant’s own private 
benefit. 

A choquo was given to pltf. bv the 
lUstrlet Iward for repairs doTio to 
certain roads. On proBentutlon at the 
Govt. Treasury Oflloe, the amount was, 
not paid to pltf., hut was mlsappm- 
priuted l>y the ptxidtir & a mohurcr 
employed in the Tmisury. I’ltf. 
brought a suit for recovery of the 
amount asralnst those oflk*ei*s of the 
Tretisury os well as the Secretnrv of 
i?tuto (or India field : the {Secretary 
of Stato was not resiK)nsihle for the 
misappropriation by hi'' employees, the 
inl‘*apprt)priiitlon not being witliln scope 
of the duties intrusted to them. Tl;e 
fraud misappropriation were not 
i'onuuittod either for the benefit of tV.e 
Secretary of State or for purposes of the 
agency. PnriHeh v. English Joint 
Stock Rank (1867). L. R. 2 Excdi. 2.59 ; 
IJouldauKurth v. City of Qlasgovt Rank 
(ISfiO), 6 App. (’ns. 317 . Rritish 

M^Uual ra^iking Co. v Charntroiul 
Forest Ry. Co. (1887). 18 Q. B. D. 
711. cited.— r.OP.VL c;uAKT>«\ Bn.\TT.\- 


<'UA1UKK r. SKf’KKTAKV OF ST ATI-: FOlt 
Ivmi (1909), 1. L. R. 36 Cale. 64 7. — 

IND. 

2259 ii. .1 — By arrangement 

betw een the (^oloniol Govt . & applt. ha nk 
the Be^ristrar-General deposited daily in 
t he hunk, to the credit of an account in 
his own name, the amount of the fees, 
etc., received by him, tk drew” a chenno 
every week for the nggregate amount 
of such deposits, which wan paid Into 
the ’rreasury. By the friAiid of a clerk 
employed to pay in the money the 
Roglstrar-Gcueril was led to oveidraw 
his account ' — Held : the Govt, having 
given 710 authority to overdraw the 
account, ^ such overdraft lieing outside 
scope of the dealings of the parties, the 
Govt, was not liable for .such over- 
draft. — London CnARTEurD Bank or 
VusTUAUA V. McMillan (1892), 61 
h. .1. V. C. 44; 66 L. T. 801; 8 

T. L. B. 473, P. a— AUS. 

2259 iU. .1—0. was freight agent of 

defts., pltfs. advanced money to 
him on hills of lading or shipping notes 
signed by him, J!: acknowledging the 
receipt liy defts. of consignuYcnts of 
flour. Documents of this sort were 
signed hy C. without the goods having 
Ix'en recehed hy deft«.. In assist T. B. 

Oo., the supposed consignors, to raise 
money ; — TJeli : the signature of such 


documents hy C. was an act wholly 
outside scope of his authority not 
binding on dofts. flmnt v. Noriray, 10 
C. B. 66.5 ; ituhbersfy v. Ward, 8 Exch. 
330 ; (^oteman v. Riches. 16 C. B. 104, 
cited. — E rb r. Ghf.at Westkrv Ry. 
Co. (1881), 6 «. C. R. 179 ; 3 A. R. 446 ; 
42 U. o. R. 90.— CAN. 


2259 iv. .1— On facts which showed 

that a freight agent of a raihvay co. hy 
a Boric.s of fraudulent transactions issued 
rtK*ciptu for goods which were never 
delivered' to the co. Held : t.his was 
not an act within scope of his autho- 
rity as the CO. *8 agent, & the co. was not 
liable. — O livrr v . Gre\t Wkstkrn 
Ry. Co. (1877), 28 C. P. 143.— CAN. 

2269 V. .1 — The general proposi- 

tion that a principal is liable for the 
fraud, mistake, or misstatement of hi.** 
agent, where the latter has acted 
within scope of his authority, does not 
apply where there is authority to do 
a specific act, K. that authority is ex- 
ceeded hy the agent, wtio alleges an 
authority he docs not In fact possess- 
XrdeXl V. Atherton. 7 IT. & N. 172; 
Rarwirk v. English Joint Stock Bank, 
h. R. 2 Exch. 260 : Weir v. Bell, 3 
D. 24.5 : Pterins v. Doiming, 1 C. P. P. 
220, cited. -Holland China TnADiNn 
Co. r. Tono Tai Firm (1907), 2 Rong 
Kong, 54.— HONOKONO. 
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2260. .] — C. was in the habit of buying 

corn & directing the vendor to deliver it at R.’s 
wharf, to be conveyed by R. to X. ; R.’s agent, B., 
gave receipts for all corn so delivered, C., on pro- 
duction of the receipt by vendor , paid him the price. 
Ou one occasion, when O. had bought wheat of L., 
B. !<• conspired together, & B. gave L. a receipt 
for delivery of the wheat, though it had not been 
delivered ; L. in B.’s presence gave O. the false 
receipt & received the price of the wheat from him. 
In an action by C. against R., B.’s principal, for 
the false representation: — Held: (1) even if R. 
must be taken to have known that it was the course 
of business of C. to pay the price on jiroduction of 
B.’s receipts, he did not contract with C. that he 
should give such receipts ; (2) ho was not answer- 
able for B.’s fraud. — Coleman r. Riches, No. 
2259, ante. 

Annotations : — Distd. Udell v. Atherton (1861), 7 11. & N. 

172 ; Liid^?ater v. Love (1881 ), 44 L. T. 694, C. A. Refd. 

Whitooluirch v. Cavauaprh, [19021 A. C. 117, H. L. 

2261. .] — In order to charge any person with 

a fraud which has not been personally committed 
by him, the agent who has committed the fraud 
must have committed it while acting within scope 
of his authority, while doing something & purport- 
ing to do something on behalf of liis principal. If 
the person is doing something within scope of his 
authority & purporting to do it for his principal, 
although in doing it ho commits a wrong which his 
principal neither sanctioned nor intended, the prin- 
cipal may be liable. If the person, although he has 
been employed as agent, is not, in the transaction 
which is the wrongful act, acting for or purporting 
to be acting for his principal, it is impossible to 
treat that as the fraud of the principal (Lord IIeb- 
scHELL, C.). — Thorne v. Heard Marsh, 
No. 2304, post. 

Annotations : — Expld. Re McCalhim, MoCallum v. McCallum, 

[1901] 1 Ch. 148, C. A. Distd. Haitiliro u. Buraan<l, [19081 

2 K. 13. 399. Apld. Lloyd v. Gracjo, .Smith, IJ9J2J 

A. C. 716, H. L. Refd. Uovv v. Wintcrton, [18961 2 Ch. 

626, C. A. 

2262. Representation within implied authority 
— Agent employed to let property.]— Where a prin- 
cipal employs an agent to let or to find a purchaser 
for a house, he authorises the agent to state any 
fact or circumstance which may relate to the value 
of the property. 

Where an agent for sale of a house untruly ro]>re- 
sented to an intending purchaser that a third person 
was prepared to buy the house at a high price, & if 
he could not buy he would rent it at a high rent: — 
Held : the principal was answerable for the repre- 
sentation by the agent, & could not enforce the 
contract. — Mullens v. Miller (1882), 22 Ch. D. 
194 ; 52 L. J. Ch. 380 ; 48 L. T. 103 ; 31 W. R. 
659. 

Annotation : — Refd. Re C>)n 80 Pi Deep Level Gold MinoH, 

Kx p. Stark, Ex p, KUiaton (1896), 45 W. R. 227. 

2263. Bank manager — ^As to security,] — 

Pltf.’s wife kept a deposit account at a joint-stock 
bank. The manager of the bank represented to her 
that the bank had an equitable mtge. on some houses 


2262 i. i:et>rci‘Ctii4tlion within implied 
ouihoritifA — IjAMAncuK v. Reaver 
Stove, v.T(\, Co. (1916), 28 R. L. N. S. 
104 (Quo.).— CAN. 

2267 i. Principnl not liohle where 
act unauthorised db made for agent's 
own beneji!.] — Where a person 1 h 
actinc; outside scope of his apparent 
autborltv, & for his o\vti jirivatc ends, 
representations made In furtherance 
thereof cannot bo said to be made on 
behalf of the principal. Sc the iKilief of 
the person actln:? ur>on such reprwenta* 
tiOD9 Is Iminateilal a® asalnst an 
obvinup vkant of authority. Barwiek 
V English Joint l^tock RarJ:. L. H. 2 
Exch. 2.19 ; WylHe v. Pollen , 32 L. J. Ch . 


of a third person, subject to a mtge. of £400, 
advised her to purchase the houses for £595, 
£400 to be paid in discharge of the mtge. & £195 to 
the bank. Pltf . ’s wife consented, & took her deposit 
rcceii)ts to tlio manager at the bank, who, on pre- 
senting them to a clerk, obtained from her £595. 
The manager then gave her a receipt in his own 
name, stating that £195 was the bfUanco of 
purchase-money of the houstvs, that £400 was 
do4)osited with him to pay off the mtge. He 
afterwards absconded with the £595. Pltf. 
having brought an action against the bank to 
recover the money, the jury found that the 
nianager intended to make the wife believe, & she 
did believe, that the manager was acting in this 
transaction as ag(mt for the bank : — Held : the 
bank was responsible for the moiu^y. — T homi»son 
V. Bell, No. 2299, post, 

1 2264. As to accommodation of railway com- 

pany.] — ^An agent employed to obtain custom for 
a ry. co. does not bind the co. by his rtipresonta- 
tions as to the ry. accommodation. — K irby v. 
Great Western Ry. Co. (1868), 18 L. T. 
658. 

For full anus., see (‘auuieiis. 

2265. Scope of authority — Auctioneer’s state- 
ment as to extent of property sold.] — To a claim for 
specific performance of a contract for the purchase 
of land, deft, pleaded tl\at he was deceived as to the 
extent of the ])roperty by a parol declaration of tlie 
auctioneer, as agent of pltfs., to his (deft.’s) agent, 
at the time of the sale : — Held : evidence of the 
auctioneer’s representation was admissible to show 
that deft, was induced by fraud to enter ini o tho 
contract, so as to get rid of the contract altogether, 
but not for tho piirpose of obtaining pcrfoiinance 
of tho contract with an abatement of price. 

J. conveyed tho estate in question to trustees, 
pltfs., entrust to sell for the payment of his debts. 
Representations made by J . to deft, prior to tho 
sale as to the extent of the estate : — Held : not 
binding on pltfs., as it did not ai>pcar that J. was 
employed by them to show or describe tlio lands, 
or was in any way their agent. — Winch v. 
Winchester (1812), 1 Ves. A B, 375; 35 E. R. 
146. 

For full aims., see Aueno.v A' AuerioNKEUs. 

2266. Authority inferred from subsequent con- 
duct.] — In an action for false ropresenlations on 
the sale of a sliip, such having been made by an 
agent without any express autliority from deft. : — 
Held : tho judge was warranted in leaving it to the 
jury to infer from the subsequent conduct of deft., 
e,ff, from his not having repudiated them when 
apprised of them, that he was y)rivy to, or im- 
pliedly assented to, tho misrepresentations of his 
agent. — Wricitt v. (.’rookes (1840), 1 Scott, N. R. 
685 ; 9 L. T. 53. 

2267. Principal not liable where act unauthorised 
& made for agent’s own benefit.] — A principalis not 
liable in an action of deceit for the unauthorised 
& fraudulent act of an agent committed, not for 


creditor of (J. Suiwcfiuently (\ matl*’ 
an aH‘<ijjntncnt for tho Imueflt of ertMli* 
ton* to 7-1 if., who hroujrijt an a/’tioii 
ai?alDst (loft, on ibe prround that the 
latRJr wa:( roriiwndidc for tlic fraud of 
hlfl aarent, tho solr. : — yfr /7 ; tho Bolr. 
was u;?ont of deft, only in tho nintter 
of cfloctiru? the rritrire. ; in pavintf over 
the money aflor it, was advanced the 
solr. was ncMnir for another principal, 
&:this jujt not bclntf oiictroni which (left, 
derived any iKJnoflt or of which he had 
any Unowlcdvc, ho was not liable. — 
GiBBiiNS V. WILSON (1889), 17 O. R, 
290; 17 A.R. 1.— CAN. 

2267 ill. .1 — 5?tatomonta fraudn- 

Icntly made by an agent tor blu own 


782 ; MaeJeng v. Vommcrcial Bank oj 
New Brvnswirk, L. II. 5 I^. C. 391 ; 
British Mutual Banking Vo. v. Cham’ 
Wftod Forest By. L'o., IH Q II. I). 71-1, 
cited. — llicuAfins r. Rank ok Nova 
Scotia (1896), 26 S. C. U. 381.— CAN. 

2267 ii. OrofothersJ-An an action 

to set aside a chattel nilj^e. made by C. 
in favour of deft., it appeared that (’. 
hoiiK? insolvent was introduced by a 
creditor to the latter’s solr., who 
brou'-fht about tho rntero. in ques- 
tion, tho money raised thereby helm? 
apfiliod by the solr. at C.’s dir(.*ction in 
satisfaction of tho cr*'dltor's claims. 
Deft. h«d no notice of any Intention on 
the part of C. or the solr. to prefer any 
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the general or wpecial benefit of the princijial, but 
for the agent’s private (*ntls. 

The secretary of a co. answered questions which 
were pu</ to him as sori*(‘tary as to the validity of 
e(‘rtain debenture stock of the co. 'fhe answers 
were untrue At wctre fraudulently made b> the secre- 
tary for ijis own benefit. In an action against the 
cf). for Joss arising from the representations, the 
jury found ihat tlie secretary was held out by the 
CO. as a person to answer such inc^uirics on its 
behalf : — Held : the co. not liable. — British 
Mutual. Bank Co., Ltd. v. Ciiarnwood Eorkst 
By. Co. (1887), 18 Q. B. B. 714 ; 50 L. J. Q. B. 
440 ; 57 L. T. 833 ; 52 ,1. B. 150 ; 36 W. B. 590 ; 
sub nom. Mutual Banking Co. v. Ciiarnwood 
Forest By. Co., 3 T. L. B. 498, C. A. 

j4ri not ai inns Distd. Crapp v. EuHt. SlonehouBO L. B. 
(1880), 5 T. Xi. 11. 501, C. A. ; TcfinkiiiBon ii. Halkis 
Consolidated (Jo. (ISi)l), GO L. J. Q. H. 558. C. A. Folld. 
Thorno v. Heard, 118041 1 Ch. 590, C. A. D'std. Spooner 
V. Jirowmlnp:, Todd & Whish (1897), 77 L. T. G85. N. V. ; 
Troll r. National Diseount (-o. (1000), 17 T. L. 11. .‘17. 
Consd. & i^ld. llamhro r. Hnrnand, [10U:iJ 2 K. H. 309. 
Consd. & Bistd. Ruben v. Great Fini^all Consolidated, 
(10041 1 K. R. G50. Apld. Antflo-Ainerlcun Oil Co. v. 
Mannlin?, 11908] 1 K. H. 530. ConSd. Lloyd v. Grace, 
Smith, (10121 A. (-. 710. With the most profound respect 
for Lord lJ<»\veti 1 <'.annot, ttdnkt(iiitth<* opinion expressed 
l»v him in Hrilish Mutual Hanking do. v. Ciiarnwood 
Corcst Jty. Co. In reference to the (pieslion inuler dis- 
eusHion can be supported either op principle <ir on autho- 
rity ( Loui>MA<’NA<nrrKN ). Refd.Whltechurchu.CavanaKh 
110021 A. (J. 117 ; Malcolm, Drunker r. Wat/Orhonsc (1008), 
24 T. L. 11. 854. Mentd. Dlshop r. Dalkis (Consolidated Co. 
(1800), 25 Q. D. 1). 77 ; Moss S.S. Co. r. Whiimcy, (1012] 
A. C. 254. 

2268. .] -Whero the secretary of a co. is 

acting frauduhuitl.v for his own illegal pur]>oses, no 
representation ina<le l)y him relating to t he niattcjr 
hinds the <! 0 . ; for a r(‘presentatiori made in such 
eircumstauces, wJietlK'r (‘xpress or imj)li<‘d, is also 
X)art of tin* same fraud. A eaunot rightly b(‘ con- 
sidered t-o b(* made hy the .servant/ as agent/ or on 
behalf f)f his master (IvORD Davey).- -BruEN & 
Ladenhurg V. Cheat Fingaij. (consolidated, 

1 1900] A. C. 439 ; 75 L. .1. K. B. 843 ; 95 L. T. 
214 ; 22 T. L. B. 712 ; 13 Mans. 248, II. L. 

Annotations: — N.F. Lloyd v. Grace, Smith, 11012] A. C. 
710. I «’aunot think t-liat t ip* opinion expressed by Lord 
Duvey in Jiubvn v. Great Fingalt Comolidated in ref<'reiH*e 
to tin* quest ion under discussion can h<! support e<l either 
on i)rineipl(' or on authority ; tlie opinion %vas not neeos- 
sary for tlie decision in that case & 1 dissent most r<*speet- 
fully from it (Loitu MAeNAOiiTKN). Mentd. Kusso-Chlneso 
Dank r. Li Yau Sam. [10101 A. C. 174, C. A. 

2269. Application to companies & corporations.] — 

Strictly speaking, a corpn. cannot itself be guilty of 


fraud. But where a corpn. is formed for the pur- 
pose of carrying on a trading or other speculation 
for profit, such as forming a ry., these objects can 
only be accomplished through the agency of indivi- 
duals ; & if the agents conduct themselves fraudu- 
lently, so tliat if th(jy liad been acting for private 
emidoyers the i)ersons for whom they were acting 
would have Vieen affected by their fraud, the same 
princii)les must prevail where the principal under 
whom the agent acLs is a corpn. (Lord Oran worth, 
C.). — Banger Great Western By. Co. (1854), 
5 H. L. Cas. 72 ; 24 L. T. O. S. 22 ; 18 Jur. 795 ; 
10 E. B. 821, IL L. 

AnnMations : — Apprvd. Re Royal British Dank, Et p, 
Niool (1850), 3 De G. & J. 387. CoilSd. Western Dank of 
Scotland r. Addie, Addic v. Western Dank of Scotland 
(1807), L. R. 1 Sc. & Dlv. 145. Apprvd. Mackay v. Com- 
mercial Dank of Now Brunswick (1874 ), L. R. 5 P. C. 394. 
Befd. Scott V. Liverpool Corpn. (1858), 3 De G. & J. 334 ; 
New Brunswick & Canada Ry. Co. v. Conybeare (1862), 
0 11. L. (!as. 711 : Wildes v. Russell (1800), Har. & 
Ruth. 089 ; Phillips v. Eyre (1870), 10 D. & S. 1004, 
Ex . ( h. ; Taff V ah; Ry. Co. v. Amalgamated Soc. of Railway 
Servants, [1901] A. C. 426; Lodder v. Slowey, (19041 
A. C. 442, 1*. C. Mentd. Jie London, Bimiirigham & 
Buckinghamshire By. Co., Fx p. Cuizoii (1857), 6 W. R. 
141 : Tliornhill r. Neats (1860), 8 C. B. N. S. 831 ; Thames 
Iron Works & Shipbuilding Co. v. Royal Mail Steam 
Packet (^o. (1862), 13 C. B. .N. S. 368; Hill u. South 
StaffordHluro By. (X>. (1865), 11 Jur. N. S. 192 ; Stegmann 
r. O'Connor (1899), 81 T.. T. 627, C. A. 

2270. If an incorporated co., acting by an 

agent, induces a. ])erson to enter int/O a contract for 
the Ixuiofit of tlie co., the eo. can no inore repudiate 
its fraudulent agent than an indh idual can repu- 
diate ids ; the CO. is l)ound by tlie misrepresenta- 
tions oi its agent (Lord Cranw^okth). — New 
Brl'nswk’K a (\\nada Ifv. A Land C(». r. Cony 
BEARi:, No. 2273. posl 

Annotations : — Refd. Western Bank of Scotland v. Addie, 
Addict;. Western Bank of Scotland (1867), L. B. 1 Sc. ADiv. 
1 45 ; Houldswortli v. City of Glasgow Bank (1880), 5 App. 
(^as. 317. 

Ff)r full anus., see S. C. No. 2273, post. 

2271. Corporation taking benefit.] — A co. 

cannot retain any benefit which they have gained 
through the fraud of their agents (Lord Chelms- 
ford, C.). 

Corporate bodies may be made responsit)lo for 
the frauds of agents, to the extent to which the cos. 
have profited by those frauds (Lord Cranworth). 
— Western Bank op Scotland v, Addie, Addie 
V, Western Bank of Scoti.and (1807), L. B. 
1 Sc. A l)iv. 145. 

Annotations : — CoDsd. Muckay r. Commercial Bunk of New 
Brunswick (1874), Jj. U. 5 }\ V. 394. Apld. Blake v. 
Albion Life Assce. Soc. (1878), 4 (\ P. 1). 94. Consd. 
llonldsworth r. (Uty of Glasgow Bank (1880), 5 App. Cus. 
317. JiOrd ( Jranworth’s words “to the extent to which 
the cos. have profited hy those frauds “may perhap.s 


benefit are not binding on tlie prin- 
eip'iL— .lo\\AHiu Lau. r. 1 ’ookt'tiam ; 
SiNOH (1866), 6 W. R. 252.— IND. ; 

2267 iv. .1“— .\ principal is liable ! 

for the wrongs of his agent committed 
wdthin scope of his miihority A pun)ort- 
ing to he for the benefit of the principal, 
nlthongh no express order of the prin- 
cipal run ho showni ; hut, where the 
friMid is commit te<l bv the agent when 
he wtvs aetimr, not in the inten'st of hi.s 
employer, imt cntiiH'ly in his own 
Interests, the principal cannot l)e held 
resixmsthlc for the consequences of 
Ids fraudulent eonduet. Rurudek v. 
hnglish doint fitotk Rank, L. R. 2 
XOxeli. 259 ; Iloutitsirorth v. Cifg o/ 
Gtasgow Rank, 5 App. Cas. 317 : RriiUh 
Mutual Ranking Co. v, Charntonod 
Forrst Rg. Co., 18 Q. D. D. 714. 
cited.— M orrison r. Vkrschotlk (1001), 

6 C. VV. N. 420.— ^IND. 

2267 V, .1 — Tt la not within acope 

of an agent's authority to bind his 
piinoipals by a eon tract which, al- j 
ihoiigh made ostensibly on their 
iKihalf, la, to the knowledge of the other | 
party, really made for his own ticnefit 


oven tliough the eontnict is of a kind 
which he hixs a general antliority to 
iiuike. Howard v. Rrailbwaitc, 1 
\vs. A B. 202; Rritish Mutual Ranking 
Co. T. Chnrnvood Forest Rjf. Co., 18 
1). B. n. 711 ; A £<hif)ua}i v. Rroadaintd, 
11800) 1 (). B. 360, cited.— LvsAcnT 
imoTiiRUS A Co.. Lrn. r. Fat.k (1005), 
2 0. L. B. 421.- AUS. 

2269 i. Apjdication to companies <0 
cornorations.l—'l'he ordinary doctrines 
i of agency arc as applicable to eorpns. 
1 as to private persons, whether they 
j <u*lse in questions of contract or tort A 
I fraud. A corpn. is therefore llal»le for 
the tort, of Ita agent when the agent Is 
acting in the course of A within scope of 
his eniployinent. IVcsicm Rank of Scot- 
land V. Addie (1867), L. R. 1 Sc. A Div. 
145, cited, — CmzKNS' Liff. Assvranck 
Co., Ltd. r. Brown. [10011 A. C. 42.3 ; 
73L.J.P.C.102; 90 L.T.739; .'iSW.R. 
176; 20 T. L. R. 497, B. C.— CAN. 

2260 ii. .1 —If a co. are negligent 

in the appointment of an agent A 
appoint a rascal they nnist be respon- 
slMe for bis rasoalitv In dealing with the 
co.'s afloir?. Uunter v. Watten, 7 Ch. 


App. 75 ; Kino v. Smith, [19001 2 ('h. 
4 25; llowatson v. IVebb, [10071 1 C^h. 
537 ; Ragot v. Chapman, [1007] 2 Ch. 
222, cited.— T*om. Rkum. Loan Co. r. 
Moroan (1010), 16 W. L. H. 7; 17 
B. C R 366; 50 S C. R 485.-CAN. 

2271 i. Corporation tuKunj benefit.] 

-"'A eo. cannot retain a benefit obtained 
through the fraud of its agent. — 
Nationap Bane r. Nationai. Mtof. A 
Aokncv (^o., Vincf.ni (18S5), L. R. .3 
S. C. 257.— N.Z. 

2271 ii. .1— \Mn'rothe pro.d- 

dent of an incorporated co. made a 
proinIs‘-’ory note in the co.'r* name ^vith- 
out authority, A dlocountcd it with the 
CO. '9 Rankers, the proceeds being 
rredlt.ed to the eo.'« account A paid out 
by cheques in the co.'s name to Its 
credit-ora. whose claims should have 
been paid by the president oat of funds 
which he had previously misappro- 
priated ; — Held .* the l^ankors, who had 
taken the note in good faith, were en- 
titled to charge the amount thereof at 
maturity against the oo.’s account. — 
Britmtewatf.r CJheksk Pacttort Co. t?. 
Murpht 0?<96), 26 S. C. R. 41S.— CAN, 
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require some enlamment or explanation ; but subject to 

S ualifloation 1 am of opinion that this dootrino is in 
pie riffht (Lord Seaborne). Bald. Chaplco v. Bruns* 
wick Benefit Bldg. Soc. (1880), 6 C. P. D. 331 ; Adam v. 
Newbigging (1888), 13 App. Oas, 308 ; Capel v. Sims Ships’ 
Compositions Oo. (1888), 67 L. J. Ch. 713 ; Citizens Life 
Asace. V, Brown, [1904] A. C. 423, P. C. : Lloyd v, Grace 
Smith, [19121 A. C. 716 ; Armstrong v, Jackson, [19171 2 
K., B. 822. Mentd. Re Overend, Gurney, Oakes v. Turquand 
(1867), L. R. 2 H. L. 326 ; Swift v. WinU»rbotham (1873), 
42 L. J. Q. B. Ill ; Weir v. Bennett (1877), 3 Ex. 1). 32 ; 
Erlangor ». New Sombrero Phosphate Co. (1878), .3 
App. Gas. 1218, H. L. ; Lowlands r. National Employers* 
Accident Assocn. Ck). (1885), 54 L. J. Q. B. 428, O. A. 
Peck V. Derry (1887), 37 Ch. D. 541, C. A. ; Derry i\ Peek 
(1889), 14 App. Ca«. 337 ; Lyndo v. Anglo-ltaliau Hemp 
Spinning Co., [1896] 1 Ch. 178 ; Salomon v. Salomon, 
[1897] 2 A. C. 22 ; Hambro r. Bnrnand, [19031 2 K. B. 399. 


2272. 


.] — An action for deceit will lie 


against a corpn. for the fraud of their agent, 
acting within scope of his authority, whore the 
corpn. take any benefit from such fraud. — 
JMackay r. Commercial Bank of .New Bruns- 
wick, No. 2248, ante, 

A iiruitations : — Expld. Bolingbroko i>. Swindon L. B. (1874), 
Jj. B. 9 C. P. 575. Consd. Weir v. Barnett (1877), 3 
Ex. D. 32. Apprvd. Swire r. Francis (1877), 3 App. Cas. 
106, P. C. Expld. llouldsworth v. City of Glasgow Bank 
(1880), 5 App. Cus. 317, 11. L. Gonsd. Ludgator v. Love 
(1881), 44 L. T. 094, C. A. ; British Mutual Banking Co. 
r. Cham wood Forest Ry. Co. (1887), 18 (j. B. D. 714. 

C. A. ; Citizens’ Life Assoo. r. Brown, [1904] A. C. 423, 

P. C. ; Lloyd v. Grace, Smith, [19121 A. C. 716, H. L. 
Reid. Hogarth v. Wberloy (1875), 32 L. T. 800; Burmah 
Trading Corpn. ??. Mi rza, Mibom-'d Ally SlifiM/.c ' (IS78), 

L. R. 5 Tn<L App. l.HO. 1\(\; Bank of New South Wales v. 
Owston (1879), 4 App. Cas. 270, P.C. ; Chaplco v. Bruns- ' 
wick Bldg, Soo. (1881), 6 Q. B. D. 696, C. A. ; Mullens r. i 
Miller (1882), 31 W. U. 559 ; Spooner r. Browning, Todd I 
& Whlsh (1897). 77 L. T.685; Hambro v. Bnrnand. [1903] I 
2 K. B. 399 ; Kcttlcwell v. Refngo Assce.. 11 907 J 2 K. B. i 
242; Lloyd r. Gra(»o, Smith, [1911] 2 K. B. 489, 0. A. 

For full arms., see S. C. No. 2218, an/c. | 

Seet further, Companies ; Corporations. 
Representations made by directors & secretaries 
of public companies — ^Authority .] — Sec Companies. ' 

2273. Restitution of property acquired through 

false representation of agent. j — Wiicrc a claim is 
made for restitution of ])roperiy acquired through ! 
false rciiresontations made by an agent, though ' 
i ho princi)>al was no party to t he repros(3ntation.s A 
did not distinctly authorise them, never! hele.ss it is 
inconsistent with natural justice to ])ormit ])roperty , 
acquired through! li(i medium of the representations J 
to be retained by the principal (1a>ri) Westbury, j 
C.). — New Brunswick & Canada By. A Land i 
Co. V, Conybeaue (l.sr)2), 9 IT, L. ('as. 711 ; 31 
1.. ,T. (Ml. 297 ; (i L. T. 109 ; S .lur. N. S. 57.5 ; 10 ■ 
W. R. 305 ; 11 B. R. 907, II. ]>. ! 

.InnolofioBS Beld. Uoul<ls\vorUi «. City ol (SIo-skow 1 
Bank (1880), 5 App. Oa«. 317, H. L. ; Hambro v. Buniaud. 
[1903] 2 K. B. 399. Heutd. Kisch v. Central Ry. Co. of I 
Venezuela (1865), 3 De Q. J. & Sm. 122, L.JJ. ; Re 
Tieods Banking Co., Er p. Barr,;tt (1 865), 5 Now Rep. 460 ; 
Western IJank of Scotland v. Addle, Addle v. Western ' 
Bank of .SooUand (1867), L. R. 1 So. & Div, 145 ; A.-G. & 
National Debt Reduction Comrs. v. Ray (1874), 0 Ch. App. ! 
402 n. ; Cover’s Cose (1875), L. R. 20 Kq. 114 ; MoKeowu i 
V, Bondard Povoril Goar Co. (1896), 74 L. T. 310. ! 

B, Particular Instances, j 

Representations inducing subscriptions for or j 
purchases of shares in public companies .] — See | 
Companies. ; 

Representations as to insurances .] — See Insur- ; 
ANCE. ; 

Representations as to credit or reputation of 
third parties .] — See Nos. 87, 88, 89, ante, j 

2274. Appointment obtained by fraud.] — If an ' 
agent be employed to oVjtain an appointment, & ; 


ho procure it by fraud, the principal cannot take 
advantc^e of any agreement such ^ent may have 
entered into for the purpose of securing the appoint- 
ment. — Richardson v, Mellish (1824), 9 Moore, 
0. p. 435. 

2275. Purchase of business — ^As to turnover.] — 
A baker was desirous of disposing of his shop 
the goodwill of his business, an advertisement 
stating that tiie liouso was doing twelve sacks 
a week was inserted in a newspaper by a broker 
in consequence of a conversation with the baker’s 
wife, who managed the business for him, in 
which conversation she told the broker that they 
did between nine & ten sacks a week, upon 
which lie said, “Wo must make it twelve for the 
paper.” In consequence of the advertisement, a 
person desirous of purohasmg went to the wife^ & 
said to her, ” Are you really doing anything like 
this business? ” to which she replied, “ Yes, we 
are doing eleven sacks,” appealed to the man in 
the shop, who conQnucd her statement. The baker 
himself did not ai>pear at all in any part of the 
transaction, except that lie received the })urchaS0- 
money, & paid ilie broker his commission. In an 
action brought by purchaser on the representation 
contained in thi^ advertisement : — Held : the 
baker was personally A individually answerable in 
damages, inasiunch as, though ho did not make any 
representation liimself, yet ho made the wife his 
agent, was bound by her statements. — TAYLOifc 
V, Green (1837), 8 0. ^ B. 319. 

2276. Lease induced by — As to nature of 
contract submitted for signature.] — Deft., pos- 
sessed of a leasehold estate for !h»‘ residue of 
a 75 years’ term, dcsii'ous of imdorletting 
same for the whole term, save o, finv days, 
at an increased reserved rent, advertised as for 
sale by private contract ” the residue of a long 
leasehold estate, at a moderate ground rent,” with 
various oncomiasti(; oxprossious of the investment. 
& a reference to himself for further in forma! ion, but 
not stating ho was himself the vendor. This ad- 
vertisement was soon by ]>ltf. the day before the 
last day fixed for tlie siile. Ho immediately saw 
deft., & was by him referred to an agent near the 
jireniises, who inducicd pltf. not to insftect the 
premises closely, &. to sign a contract, which th(^ 
agent stated to bo a usual & |)ro])cr form for the 
purchase of leaseliold estates at a ground rent. 
This contract, in fact, was an agreement to i)ay a 
con8idoral)lc ]>remiuml'or an underlease from deft., 
at a rent which aj>]>eared to be a full rack rent. 
The agent at the same time dispensed with I>e'y- 
ment of tlie deposit, taking an I.O.U. from nltf., 
a perfect stranger : — HeJd : pltf. entitled to have 
the I.O.U. & the contract delivered up to be can- 
celled, on the ground of fraudulent misrepresenta- 
tion. — Bartle’ft V , Haijuon (1855), 1 Jur. 
N. S, 277 ; revsd, on another point, 0 l)o O. M. 
& G. 33. 

2277. Lloyd’s certificate — Complicity of vendor 
principal.] — B. induced a Lloyd’s surveyor to 
report that a ship had been repaired & hung 
(i,€., held up so as to show the state of her 
bottoiiD, & on that report obtained an A 1 certifi- 
cate. In fact, the repairs had not been done, nor 
had the ship been hung, but B. promised at the 
time he induced the surveyor to make his report 
that the repairs would be done, & the ship would 
be hung ; — Held : (1) at the time the report was 
given on the faith of which the certificate was 


8278 i. Restitution oj property arfntired 
through Jalse representation oJ agent.]-- 
A principal c<iDuot retain a profit made 
toy the irand of hlb aeont, whether the 
principal anthorlseii the fraud or not. — 
CAKAmAK FlNANCir.nR, LTD.r.HOMO Wo 
11912). 17 B. C. R. 8 ; 19 W. L. R 843 ; 
I D.L.n S8: JW.W.K.67T.— CAN. 

i.—VOL. I. 


227811. .1- Pltf. was induced to 

BUbacri be money by the fraudulent mie- 
rcproHcntationB of deft, ’b agt nt i—Ueld : 
whether the misreprcHentationH were 
made wilfully or not. deft , was bound by 
them. & pltf entitled to recover back 
hiB money .— Ktaks v. MacMicking 
(1909), 2 Alt. L. R. 6.— CAN. 


2278 ill. . 1 — .y persiiii , Ihoutch him- 

self innocent, cannot retain a benefit 
obtained by the fraud of another, 
unleoB a valuable corislderatlon lias been 
ffjvcn. — Ci.YDEerjALB Bank v. PAUt 
(1877). 4 R. 620.-SCOT. 


Q Q 
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Sect 3. — Contracta made by agent: Sub-sect, 4, B, 
Sect. 4 ; Sub sect, 1, A,] 

obtained no fraud had actually been committed, 
however it might have been contrived by the 
agent, for the surveyor knew the repairs had not 
then been done, nor the ship hung, « he relied on 
the agent’s promise that these things should be 
done ; (2) if the principal, the vendor, was an 
accomplice in a contrivance by the agent fraudu- 
lently to get the report, in order to get the certifi- 
cate, he was liable in an action by the vendee ; 
(3) if not, & if vendor was not a party to any 
fraudulent representation, he was entitled to 
succeed. — Tindax.l v. Baskett, Baskett v. 
Tindall (1861), 2 F. & F. 644. 

2278. Goods obtained by fraud — Complicity 
of principal,] — A., agent for sale of manures 
on commission, had been employed in that 
capacity by deft., a manure dealer, & being in- 
debted to deft, on balance of account in a sum 
which he was unable to pay, it was arranged he 
should obtain manures from other persons & send 
them to deft, in discharge of his debt. He pur- 
chased of pltf. a quantity of manure “ at 3 months’ 
credit to sell again,” which by A.’s direction was 
sent by pltf. to A. at F. station, where they were 
received & taken away by deft., to whom A. had 
forwarded the delivery note. On the trial of an 
action by pltf. against deft, to recover the value of 
the goods the judge stopped deft.’s counsel from 
calling deft, as a witness, & told the jury if they 
thought A. represented himself t»o pltf. as an ordi- 
nary buyer on Sfile for profit, he was not so, but 
ho i)rocured the goods for the purpose of handing 
them over to deft. , that would be a fraud upon pltf. , 
& he would be entitled to tlio verdict, oven though 
deft, was no party to the fraud : — Held : (1) that 
was a misdirection; (2) the question of deft.’s 
bona fides in the matter ought to have been left 
the jury. — Dantko v. Ashworth (1800), 14 B. T. 
488 ; 30 .f. F. 605. 

2279, Statement as to existence of restrictive 
covenants- Fact not law.] — W. entered into 
negotiations with deft.’s agent for tlie purchase of 
a house for the purpose of carrying on a boys’ 
school, A was induced to enter into a contract to 
purciiase the house by his ro{)ro8enting that there 
was no covenant which would interfere with W.’s 
carrying on his school there. W. subsequently 
discovered the house was subject to a covenant 
whicli on its true construction, though not in 
express toimis, prohibited the carrying on of the 
school, lie brouglit an action for rescission of the 
contract & return of the deposit made by him, 
with Interest : — Held : (1) the agent’s representa- 
tion was as to a fact, A not a mere statement 


of law ; (2) pltf. was entitled to succeed in his 
action. — Wauton v, Ooppabd, [1899] 1 Oh, 92 ; 
79 L. T. 467 ; 47 W. R. 72 ; 43 Sol. Jo. 28. 

2280. Misstatement as to Identity of purchaser.] 
— If, in negotiations for a contract, an agent make 
a false representation as to the name of his prin- 
cipal, knowing that if he disclosed the true name 
the other party would not enter into the contract, 
the ct. will not order specific performance of the 
contract. 

A. signed a contract for the sale of a house to B, 
Before signing he asked, “ Are you buying for C. 
or his nominees ? ” B. answered “ No.” He was, 
in fact, buying for nominees of 0., to whom he 
afterwards assi^ed his contract. He & they 
brought an action for specific performance; — 
Held : the contract could not bo specifically per- 
formed. — ^Abcher V, Stone (1898), 78 L. T. 34. 
Annotation : — Distd. Nash v. Dix (1898), 78 L. T. 445. 

2281. Representation by purchaser’s agent that 
no commission payable.] — Defts. agreed with pltf., 
an estate agent, to pay him commission if he 
introduced a purchaser for certain property. P. 
communicated with pltf. for purchase of the pro- 
perty by A., but as A. would not pay the price 
named by defts., negotiations wore broken off. 
Subsequently P. under the name of N. com- 
municated direct with defts., & assuring them 
that he had not been introduced by any agent, so 
that no commission would be payable by defts., 
induced them to sell the property to A. at a price 
below ])ltf.’s limit. Pltf. thereupon claimed com- 
mission. Defts. claimed to be indemniHed by A. 
who had been added as third party : — Held : ( 1 ) A. 
was responsible for the representation of his agent, 
P., that no commission would be payable ; (2) he 
was liable to indemnify defts. — ^Warman v, New- 
mans, Ltd. (1901), 17 T. L. B. 509. 


Sect. 4.— ^PRINCIPAL’S LIABILITY FOR TORTS 
COMMITTED BY AGENT. 

Fraud & misrepresentation. See Sect. 3, Sub- 
sect. 4, ante. 

Liability for torts committed by sub-agents. See 
Part VI., Sect. 4, ante. 

Sub-sect. 1. — In General. 

A. General Rules as to PrUu'ipaVs Liability, 

2282. General rule — Principal liable.] — The 

general rule is that the principal is answerable for 


PART IX. SECT. 8, SUB-SECT. 4.— B. 

2880 i. MiSBtaiement us fo identity of 
PltfH., laud aj^eoU, were 
Instructed by a railway to purchase 
oortaln land, k M„ tholr olork, saw deft., 
tl\o owner, who said ho would take 
♦1,500, which was the price M. when 
asko<] said ho tiioii^ht It was ^mrth. 
Huhsoquontly M. told deft, ho had 
found a purchaser. A., Si M. paid 125 
deposit, A deft, aoknox^l edged receipt 
tor thlG from pltfs. ^ eigued a document 
oantainiog the terms aerreoing to pny 
pltfs.* f'ommlsslon /7cW; pltfs. wore 
not bound to Inform deft, that the 
railway oo. were huyin^ his land, but 
they wore liable for tbe misrepresenta- 
tion of M., & speclflo i>erformnnce mupt 
be refused.— T.owirs e. Nicnous (1911 ), 
19 W. L. n G46 —CAN. 

w. Missiaiement as to identity of 
purfner.l—A. wa« induced by the 
reprosontatlons of C. to enter Into 
partnership with B., believing him to 
be proprietor of certain works. D., for 


whom C. was general agent, was In 
reality the proprietor. — field: A. was 
entitled to recover Bums bond fide 
expended upon the properly from I). to 
extent to wuioh he w'a* lurratue thereby . 
—Duff, Moss ^ Co. r. Kippen (1871), 
8 Sc. L. It. 299.— SCOT. 


PART IX. SECT. 4, SUB-SECT. 1.— A. 

2888 i. Oeneral rule — Principal liable.] 
— A principal is liable for the mis- 
foasanco or tort of his agent, when such 
inisfeasanoe or tort has been done or 
oomnittod with the suliseaueut assent, 
adoption, or ratiOoatlon of the prin- 
cipal. When it Is found that a prin- 
cipal was cognisant of Jfc countenanced 
the act of his agent it may be inferred 
that ho assented to It. — Rai Kishan 
Chand r, Siiro TSaram Rai (1875), 7 
N. W. 121.— WD. 

8288 U. .1— Defts.' account 

at the bank being overdrawn, a resolu- 


tion of the council was passed autho- 
rising the mayor to borrow from some 
banking institution a sum not exceeding 
12,000 to meet current liabilities until 
the taxes were available, & authorising 
liim & the town clerk to sign the 
necessary documents therefor, & to 
affix the corpn. seal. A promlseory 
note, in accordance with this resolution, 
was made, 8: was discounted at the 
bank of M., the proceeds being placed 
to defts.’ credit. On a later date a 
similar note was made Tt; discounted at 
pltfs.’ hank, whore defts. had kept an 
account which was now virtually 
closed, though there was a small 
balance still remaining to their credit. 
The last note was In fact fraudulently 
procured to be made & discounted by 
T., who was defts ’ clerk & treasurer, 
but of his misdoings pltfs. knew 
nothing. T., as treasurer, then chequed 
out of pltfs.’ bank $1,656 of the amount, 
8c this he dopositod to defts.’ credit at 
the l)ank of M., making payments out 
of It for authorised corpn. purposes. 
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every such wrong of the agent as is committed in 
the course of his employment & for the principal’s 
benefit, though no express command or privity of 
the principal is proved. It is true, he has not 
authorised the particular act, but he has put the 
agent in his place to do that class of acts, & he 
must be answerable for the manner in which 
the agent has conducted himself in doin^ the 
business in which his principal i)laced hSn. — 
Babwick V. English Joint Stock Bank, No. 2245, 
ante. 

^ ions .'—Apprvd. The Thetis (1809), L. It. 2 A. & E. 
365. Apld. Switt r. Wliiterbothaiii & Goddard (1873), 

L. K. 8 Q. B. 241. Consd. Swift v. Jew'sbury (1874), L. U. 

9 Q. B. 301, Ex. Cli. Apprvd. Mackay v. Commercial 
Bank of Now Brunswick (1874), L. K. 5 P. t^. 394 ; Swire 
V. Francis (1877), 3 App. Cas. 106, P. C. Distd. Weir v. 
Bell (1878), 3 Ex. D. 238, C. A. Apld. Chaplco v. Bruns- 
wick Benefit Bldg. Soc. (1880), 5 C. P. I). 331. Distd. 
Chapleo v. Brunswck Benefit Bldg. Soc. (1881), 0 Q. B. D. 
696, O. A. Apprvd. British Mutual Banking (/O. v. Charn- 
wood Forest Ry. Co. (1887), 18 Q. B. I). 714, C. A. ; 
Thorne v. Hoard, (18941 1 Ch. 699, C. A. Apld. Spooner v. 
Browning, Todd & Whish (1897), 77 L. T. (585 ; Ormerod 
V. Rochdale Corpn. (1898), 62 J. P, 153 ; Tall Vale Ry. 
Co. V. Amalgamated Soc. of Railway Servants, [1901] 
A. O. 426 ; Whiteohuroh v. Cavanagh, [1902J A. C. 117. 
Consd. Hamlyu v. Houston, 11903] 1 K. B. 81, C. A. 
Apld. Giblan v. National Amalgamated BabourtTs Union 
of Great Britain & Ireland, (1903) 2 K. B. 600, C. A. 
COPSdr Hambro v. Burnand, [1903] 2 K. B. 399 ; Ruben v. 
Great Flngall Consolidated, [1904] 1 K. B. 650. Apprvd. 
Ruben V. (Ireat Fingall (Consolidated, [1906] A. C. 439. 
Apld. Malcolm, Brunker v. Waterhouse (1908), 24 T. L. R. 
854. Apprvd. Wake v. Uyer (1911), 75 J. P. 210. Consd. 
Burdett V. Horne (1911), 27 T. L. 11. 402. Apprvd. 
Lloyd e. Grace, Smith, 11911] 2 K. B. 489, C. A. Refd. 
Bolingbroko r. Swindon L. B. (1874). L. 11. 9 (^ P. 575 ; 
Weir V. Barnett (1877), 3 Ex. D. 32 ; He (collie, Kr. p. 
Adamson (1878), 8 Ch. T). 867, C. A.; Citizeus* Lite 
Assce. tJ. Brown, [19041 A. C. 423, P. C. ; Kottlewoll v. 
Refuge AsHce., [19081 1 K, B. 545, C. A , ; Lloyd r. Grace, 
Smith, [1912] A. C. 716. 

For full anna., see S. C. No. 224,». ante. 

2283. .1 — A person is liable for the 

tortious act of another if lu? ex[»ressly directs Uiju 
to do it, or if he ein]doys the of lier as his agent &- 
the act corn])lained of is within scone of the 
agent’s autliority (Jessel, M.lt.). — Smith v. j 


Kbal (1882), 9 Q. B. D. 340 ; 47 L. T. 142; 31 
W. R. 76. 

For full anns., see EXKeuriON. 

2284. Whether lor principal’s benefit or 

not.] — A principal is liable for the tort of his agent 
committed in the course of his employment & not 
beyond scope of his agency, whether the tort is 
committed for the prmcipal’s benefit or not. — 
Lloyd v. Grace, Smith & Co., [1912] A. 0. 716 ; 
81 L. J. K. B. 1140 ; 107 L. T. 631 ; 28 T. L. R. 
547 ; 66 Sol. .To. 723, H. L. 

Annoiati&ns .-—Distd Radley v. L. C. C. (1913), 109 L. T. 162. 
Reid. Mair v. Rio Grande Rubber Estates, [1913] A. C. 
853 ; Armstrong r. .lockson, [1917] 2 K. B. 822. Mentd. 
Smith V. Martin, [1911] 2 K. B. 775, C. A. 

2285. Act amounting to felony.} — 

It is no defence? to an action against a principal 
for a tort committed by his agent that the act 
complained of amounted to a felony on tin? part of 
the agent, if the act is otherwise within scope 
of his authority. — Osborn (Osborne) v. Gillett 
(1873), L. R. 8 Exch. 88 ; 42 L. J. Ex. .53 ; 28 L. T. 
197 ; 21 W. R. 409. 

Annotations : — Consd. Apploby v. Franklin (1880), 17 (J. B. D. 
93 ; Clark v. London General Omnibus Co., [1906] 2 K. B. 
648, C. A. ; Berry v. Humm, [1916] 1 K. B. 627, 0. A. 
Reid. Jackson v. Watson, [1909! 2 K. B. 103, O. A.; 
Smith V. Solwyn, [1914] 3 K. B. 98, 0. A. ; The Amorika, 
[1914] P. 107, C. A. 

2286. Though act expressly forbidden.] 

— The law is not so futile as to allow a principal, 
by giving secret instructions to his agent, to dis- 
charge himself from liability : if an unlawful act is 
done by an agent in the course of his <}mployment, 
it is immaterial that tlio principal directed the 
agent not to do the act. — Ltmpus v. London 
General Omnibus (k>., Ltd. (1862), 1 H. & (J. 
526 ; 32 L. J. Ex. 34 ; 7 L. T. 641 ; 27 J. P. 147 ; 
9 Jur. N. S. 333 ; 11 W. R. 149 ; 158 E. 11. 993, 
Ex. Ch. 


Annotations Distd. Tobin v. R. (1864), 16 C. B. N. S. 310. 
Consd. Grill v. GoncraJ Iron Sorow Collier Co. (1866), 12 
Jur. N. 8. 727. Consd. & Distd. l*oulton v. L. & H. W. 
Ry. Co. (1807), L. B. 2 Q. B. 534. Consd. A Expld. 
Wigan Borough Peiii. (1869), I O’M. Sc II. 188. Consd. 


In an iwtion for mozKJ.v had Sc reeelvcd ; 
— Held : pltfs. were entitled to recover 
the 81,056, for T., though acting 
fraudulently, had acted In a matter 
within scope of his authority, & defts. 
had received the benefit of the fraud. — 
Molsonh Bank r. BnorKviLLK Town 
(1880). 31 C. P. 174.— CAN. 

2282 iii. , j— Where the owners 

of goods passed at the oustom-house 
had benefited by an under-valuation of 
Auch goods on false Invoices by taking 
possession of part of tlje goods : — Held : 
they could not set up Ignorance or 
want of anthority In the party entering 
them.— LYXfAN v. BoTrrniLURR (1863), 
7 L. C. J. 169.— DAN. 


8282 Iv. .1 — A firm wrote a 

letter to a bank authorising their agent 
to sign per procuration of thoir firm all 
bills, “ chenues, cash orders, Sc other 
documents necessary to the conducting 
of our business,” &^add^. Sc ail 
vouchors 80 subscribed ulll be CQually 
binding as If signed by any member of 
our firm.” The firm thereafter pintod 
to their agent a regularly Rtainped 
letter of procuration. In ^Ideh. after 
repeating the above authority, they 
hound themselves “to ratify, homo- 
logate, Sc confirm the actings & doings 
of tho agent “in respect ^ such 
oheques, order*, drafts, bills, pro- 
ml«Bory-notes, & negotiable docu- 
mmts. The agent handed thMO 
letters to the bank. Tn tho course of his 
tranpaotlons he forged a^eptances on 
Boveral bills which he 
curation of his 

with the bank Sc applied H*® 
tn hill own puTpa?*®^ • — Uela : bis 
^Spals ^lla^ to the bank for the 


amounts fo advanced, as what tho 
agent had done fell under the authority 
granted tn him by his principal. Sc 
within tho department of businesa in 
which he eas specially authorised to 
transact with tho bank. — Makin & 
Sons v. Union Bank (1873), 45 J. 323. 
—SCOT. 

2282 v. .] — A principal is 

liable forthe fraud of his agent if acting 
wdthln scope of his employment, Sc the 
principal is also liable to tho extent ho 
ha.s benefited, even if the agent is 
acting without scope of his employ- 
ment. — H ookey v. Cltpbsdalb Bank 
(1898), 1 F. 119; 30 Sc. L. R. 119 ; 0 
S. L. T. 210.— SCOT. 

2282 Vi. .1 — A principal is 

liable for wrong done to third parties 
l)y his agent, provided that tho act is 
done on Ids behalf & with the Intention 
of serving his purpoFe®. — Is war 
('HUNDER SaNTRA V. SaTISH CHONDER 
Giri (1902), I. L. H. 30 Calc. 207 ; 
7 C. W. N. 126.— IND. 

22841. Whether Jor prin- 

cijcit's benefit or not.] — A principal 
liable for the fraud of ids agent 
urtJng within pcope of his authority, 
whether the fraud be committed for the 
l)cao0t of the principal or for tlxe 
heneflt of tiio agent. Lloyd v. Grace., 
Smith, 119121 A. C. 716, cited.— 
Brrtuan Khan v. Alimuddi (1015), 20 
Calc. W. N. 268.— IND. 

2285 i. Act amounting to 

fetony.] — In an action of trover against 
a landlord for goods distrained tor 
rent by his bailiff : — : whether 
if the taking bad been felonioas it 


would have been a defence tu the 
action.— MvF.rw r. Smith (1858), 4 
All. 203.— CAN. 

2285 li. .1 — ^Tho doctrine 

that a person injured by o felonious act 
cannot seek civil redress without 
prosecuting the Iclou does not apply 
w'horo a principal is sued in respoot of 
tho wrongful acts of his agent. — 
Taluk Board Presidenf r. Burdk 
Laushminarayana Kampthi (1008), 
I L. R. Mad. 51.— IND. 

2286 I. Though act expressly 

forbidden.] — The principal Is civilly 
liable to third persons for frauds, 
decelte, concealments, mlsroprosonta- 
tlons, torts, negligence Sc other mal- 
leasancoB r»r misfeasanoos Sc omissions 
nl dul y of his agent In tho course of hJs 
employment, although the principal did 
not authorise or participate In, or, 
imioed, know of, such misconduct, or 
oven if he forbade tho acts. The 
principal is not liable for the torts or 
negligence of hin agent in matters 
beyond scope of tho agency miless he 
has expressly authorised tliem to bo 
(lone, or has subsoquenUy adopted 
them for his own use Sc benefit.— 
Shkbjan Khan v. Altmuodi (1916), 
I. L. R. 43 Calc. 511.— IND. 

2286 li. .1— If aservant 

of a CO. commits a tort in tho course of 
ills employment. Sc tor the benefit of 
his employers, whether by their direct 
orders or not, the om plovers ore liable, 
even if the act was unknown to or 
actually forbidden by them. — HARim v. 
brunkttk Saw Mill (1k04),3 B. O. R. 
172.— DAN. 
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Sect 4. — PrincipaVs licibility for torts committed by l 
agent: Suh-seet A, & B.] i 

ft Diltd. Ward v. General Omnibus Co. (1873), 42 ! 
Ii.J.C. P. 265, Ex. Ch. Consd. Hardlntf »• Barker (1888), | 
53 J. P. 308. Consd. ft Distd. Vickery v. O. E. Ry. Co. 
(1808), 79 L. T. 121. Conid. Wbltechurch v. Cavanaerh, 
(19021 A. O. 117. FoUd. Giblan v. National Amalgamated 
Labourers' Union of Great ritain & Ireland, [1903] 

2 K. 13. 600, C. A. Consd. Boylo V. £3mitb (1905), 64 L. T. ^ 
30. Consd. ft Distd- Harris v. Fiat Motors (1906), 22 
T. L. It. 556. Consd. Malcolm, Brunker v. Waterhouse 
(1908), 24 T. L. U. 854. Expld. Lloyd v. Grace, Smith, 
[1911] 2 K. B. 489, C. A. ReM. Splonts v. Lefevre (1864), 

11 L. T. 114,; Bums v. Poulsom (1873), L. R. 8 O. P. 
563 ; British Mutual Banking Co u. Chamwood Forest 
Ry Co. (1887), 18 Q. B. D. 714, C. A. ; Dyer tj. Munday, 
[18951 1 Q. B. 742, C. A ; Flood v. Jackson, [1895] 2 , 
g. B. 21, C. A. ; Smith e. Martin, [1911] 2 K. B. 775, C. A. ' 
Mentd. Williams v. Jones (1834), 3 H. ft C. 256 ; Sub> | 
marine Telegraph Co. v. Dickson (1864), 33 L. J. C. P. ■ 
139; Brown v. Foot (1892), 06 L. T. 649; Ruben v. ! 
Great Fingall Consolidated, [1906] A. C. 439 ; Anglo- ' 
American Oil CJo. v. Manning, [1908] 1 K. B. 536. i 

2287. Principal not liable when act outside scope | 
of authority,]— It is consistent with reason & | 
natural justice that a man should be responsible j 
for the skill, dilit(once & honesty of the agent whom j 
lie employs in the transaction of his business, & ! 
whom ho holds out to the world as worthy of con- 
IMence. But the general rule does not ai)ply to a 
case of particular malice where the acts done are 
ouf/side scope of the agent’s employment, as in the 
case of the master of a shij) doing piratical acts. 
'Pho principle upon which the cases have be(Ui 
decided appears to bo this, fraud may be incidental 
to the (im])loymont of an agent, whereas force can 
never be (Dr. LifsiUNOTON). — ’J’nio Djuttd (1842), 

1 Win. Hob. 291 ; 1 Not<^s of Cases. 4 14 ; 0 Jur. 
441. 

.‘—Distd. Tlic Bold Bucolcugh (1850), 3 Wm. 
Rob. 220 ; The Seine (1859), Sw. 411. Consd. The Ida 
(I860). LuHh. 6. Distd. The .lurm^s Seddon (1806), 35 
li. J. Adin. 117. Consd. Leiniiigton (1874). 32 L. T. 
69; The TjiHinanlu (1888), 13 J*. I). 110; The Ripon 
<nty, 11897] P. 22(5. Refd. The Cluirkieh (1873), L. R. 4 
A. ifi 1C. 50; The [.(um (1881), C 1*. D. 148. Mentd. The 
(?UHtIegat.e, [1803] A. V. 38. 

2288. Or where wrongful act for agent’s own 

benefit.] — WlKTcanagcnt- (;ommit« awrong within 
scope of his em])U)yirient, tk- in the interests, or 
su[)po8ed iritor<*sts, of tlie j)rincij)nl, & not for ids 
own private* <S: f raudulcnt purf)oses, the ]irinci[)al is 
liable. On the otlier hand, if tlio wrong is com- 
mitted l)y an agent, not for his princi[)ars pur- 
poses (►r inten^sts, but to carry out the agent’s 
own private ends, the principal is not liable. — 
Malcolm, Brunker Co., liTn. v. Waterhouse 
A: Sons (1908), 24 T. L. R. 854. 

B. PrincipaVs LiahUUyfor Agent's Conversion^ Mis- 
(iftpraprialionf or Failure to Deliver Goods and 
Funds of Third Parlies, 

2289. Baskets with salesman’s trade mark sent 
to consignor of goods — Sent by consignor’s agent 
to other salesmen.] — The name of pltf., a Coven t 
Carden salesman, was registered as an old mark. At 
was marked upon baskets belonging to him & used 
by growers of the vegetables consigned to him for 
sale on commission for the purpose of packing & 
forwarding their goods to him. Some of the bas- 
kets sent by him to one of such growers for such 
pur()OS 0 s were made use of to send vegetables to 
other salesmen, ft the vogot^blos were exposed for 
sale in the baskets by the other salesmen. The 
business of the grower had been assigned to deft, as 
trustee for the grower’s creditors, ft at the time of 
the wrongful use of the baskets the grower was 
carrying on the business as agent for deft. ; — Held : 
pltf. was entitled to damages {inter alia) for conver- 
sion of the baskets against deft., notwithstanding 
that the wrongful acts had been committed con- 
trary to his orders. — M unro v . Hunter (1904), 21 
R. P. 0. 296 


2290. Bill paid by one principal — Proceeds con-^ 
verted by agent drawing same on behalf of another 
principal.]-^., employed by resp. to carry on his 
business, credited resp. in accoimt with applts. 
with the sum of 6,800 taels, which he falsely repre- 
sented to have been advanced in the ordinary 
course of business on certain goods intended for 
shipment. He then drew a bill in the name of 
resii’s. firm on applts. for the balance of account) 
having received the proceeds of such bill, including 
the 6,S00 taels, appropriated them to his own use. 
On a special case submitted whether resp. was 
liable to applts. in the sum with interest from the 
date of receipt by S. ; — Held : (1) the proceeds of 
the bill having been received as above by S., acting 
throughout within scope of his authority, belonged 
to resp. ; (2) he having thus been paid 5,800 taels 
without consideration, applts. were entitled to 
recover back same. — Hwire v, Francis (1877), 3 
App. Gas. 100 ; 47 L. J. P. 0. 18 ; 37 L. T. 564, 
P. C. 

J nnoialionti : — Apia. Citizens’ Life Assoe. v. Brown, 1904] 
A. C. 423, P. O. Consd. Lloyd v. Grace, Smith, [1912] 
A. C. 716. Refd. Houldsworth v. City of Glasgow Bank 
(188(J), 5 App. Cas. 317 ; llambro v. Burnand, [1903] 
2 K. B. 399. 

2291. Bonds deposited with agent for custody — 
Sold ft proceeds converted — Similar bonds of 
another principal substituted.] — Pltfs. ft deft, 
lodged their respective Indian bonds wit h the same 
banJeers, who afterwards privily A: without deft.’s 
authority sold liis bonds. Upon his demand of 
them they deliv(‘red up to him the Indian bonds of 
]»ltfs. to the same total amount, ft payable to the 
sanRi obligee (being always the treasurer of the co., 
who indoi sed such bonds in blank before they were 
circulated), but having difl'ereut numbcirs ft for 
different separate sums, ft manifestly distinguish- 
able from his own bonds, J )(5ft. did not know they 
were tlic property of anotiier, but was told by the 
bankers that they had exchanged his original bonds 
for these: — Held: deft., having sold pltfs.’ bonds 
8(» received from bis own agents, who had acted 
7nald fide in passing them to him, was liable to 
assionpsit for money had ft received to their use. — 
Glyn V. Baker (1811), 13 East, 509 ; 104 E. R. 
468. 

Annotations : — Distd. Gorgier r. Mieville (1821), 3 ]i. & C. 
45. Consd. ft Distd. Crouch r. Cr6dit Foucior of England 
(1873), L. R. 8 Q. B. 374. Refd. Partritlge v. Bank of 
England (1846), 9 Q. B. 396 ; Goodwin v, Rbbarts (1875), 
L. R. 10 Exch. 337. 

2292. Deeds ft conveyance obtained by managing 
clerk’s fraud— Property sold & converted by him.] 

— widow wlio owned two cottages ft a sum of 
money secured on a mtge., being dissatisfied with 
the income dei ived therefrom, consulted a firm of 
solrs., ft saw the managing clerk, who conducted 
the conveyancing business of tiic firm without 
supervision. Acting as the representative of the 
firm, ho induced her to give liim instructions to sell 
the cottages ft call in the mtge. money, & for that 
purpose to give him her deeds (for which he gave a 
receipt in the firm’s nam('), & also to sign two docu- 
ments, wliich were neither read over nor explained 
to her, ft which she believed she had to sign in 
order to effect the sale of the cottages. These 
documents were, in fact, a conveyance to him of 
the cottages ft a transfer to him of the mtge. He 
then dishonestly disposed of the property for his 
own benefit : — Held : the firm was responsible for 
the fraud committed by its representative in the 
course of his employment. — -L loyd r. Graoe^ 
Smith, No. 2284, ante, 

.—Diltd. Radley r. L. C. g. (1913), 109 L. T. 
162. Refd. Mair r, Rio Grande Rubber Estates, [19131 
A. C, 853 ; Armstrong r. Jackson, [1917] 2 K. B, 822. 

For full anus., see S. C. No. 2284 an/c. 
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2298. Funds advanced on mortgage — ^Misappro- 
priated by secretary of mortgagor granting mortgage 
under forged power of attorney.] — trustees 
of a society, entered into negotiations with C,, 
clerk of deft, board, for a loan to defts. on the 
security of the rates. Pltfs. advanced £500 & 
paid the money to 0., who affixed the board’s 
seal to a mtge. of the rates. C. had no authority 
to seal & issue the mtge., but when asked for his 
authority, he forged an authority from the chair- 
man of the board to raise the money. C. em- 
bezzled the money, absconded & was eventually 
convicted .‘—//t'Zd .• (1) the fraud of 0., & not 

defts.’ negligence, was t>he cause of the loss ; 
(2) the act of C. not being done for his employers’ 
benefit, defts. were not bound by it ; (3) defts. had 
not held out 0. as having authorit y to borrow, & 
the action must fail.- — Ckapp i’. East Stoneiiouse 
liOCAL Board (1889), 5 T. L. II. 501, C. A. 

2294. Funds received by scrivener In repayment 
of loan — ^Not paid over to lender.] — Pltf . having an 
annuity & having occasion to borrow a sum of 
money, procured same of R., a scrivenej-, who was 
employed to lot out money for defts. ; tlie security 
given for it was out of this annuity, a proportion 
whereof was set apart to bo yearly applied to- 
wards this debt, till the whole princijuil <te interest 
were discharged. II. had received £2,900 for the 
use of defts. & gave his receipts & had accounted 
to defts. for above £1,700, but about £1,100 re- 
mained in his hands unaccounted for, Ac he died 
Insolvent. 11. was agent for defts., not only in this 
but in other affairs, & he transacted this matter on 
their behalf. On a bill by pltf. to redeem : — 
Held : the sum paid to R. should be allowed to pltf. 
on account. — Cleveland (Duciross) v. Dash- 
wood (1701), Freem. Ch. 249 ; 22 E. R. 1189. 

2295. Funds received by servant.] — Where money 
is paid to the st^rvant Ac he misaj»i)li<‘s it, the jwirty 
has his remedy against the mast<*T‘ or s<‘rva nt^ at 
election. — Cary r. Webster (1721), 1 Stra. 480; 
93 E. R. 647. 

2296. Funds paid to clerk of bound bailiff— Not 
paid over by same.] — .1., a hound bailiff of the 
sheriff, received from the attorney of an execution 
creditor a writ of fi, fa. to levy on the goods of 

the c^xecution debtor. 1.., son iV clerk of .1., 
who managed the business of J . at his olliee, got 
the warrant from the sheriff directed to .1. to 
execute the writ, & by authority of .T. (in J.’s 
absence) himself seized pltf.’s goods, put a man 
in possession. A day or two afterwards the attor- 
ney of pltf. paid the amount due to L. at the office 
of J. , & Li. received the sum by J . ’ s authority. The 
money not being paid over by E. or .T.. the sheriff 
treated the first levy as a nullity, Ac seized plif.’s 
goods again. In an action by pltf. against the 
sheriff, evidence was given that it was the practice 
of sheriff’s officers, either personally or by some 
representative at their office, to receive the amount 
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2293 1. Funda advanced on morigaot — 
MiaappropriaUd by agent of mortgtiaee.] 
— applied to defts. for a loan 
throi]»;h W,, who styleij himself as 
valuator for doft*'., & requested that 
the money should lie paid to pltf. “ by 
cheque addressed to W.** Defts. re- 
mitted the money by a cheque payable 
to the order of Tv. pltf. The cheque 
was indorsed by pltf., fz. W. absconded 
with the money. Pltf. swore that he 
did not know ho was sliming a oheqne 
when he indorsed It. On appeal : — 
Held : from the evidence It was clear 
that W. was acting as agent of defts. Sc 

S ltf. signed the cheque, supposing it to 
e a necessary step towards getting the 
money. W.*s dnty was to Indorse the 
oheoue to pltf. or to see the money 
reached pltf.'s hand Sc W. fraudu- 


I due from deft. Sc to direct the man in possession to 
I withdraw ; that it was the usual course when the 
i execution was paid out for the party whose goods 
i were seized to pay the amount at the bailiff’s office, 
j who paid it over to the execution creditor : — Held : 

! (1) the sheriff was responsible for the seizure made 
by L., under colour of the fl* fa* ; (2 ) as far as pltf. 
was concerned, the pa^mient to L. was a payment 
to the sheriff ; (3) evidence of the practice was 
properly admitted. — Gregory v, Cotterell & 
Swift (1865), 6 E. & B. 571 : 25 L. J. Q. B. 33 ; 
20 L. T. O. S. 125 ; 2 Jur N. S. 16 ; 4 W. R. 48 ; 119 
E. R. 593, Ex. Ch. 

Annotations: — Elzpld. BoulUm i’. Iloynolds (1850), 29 L. J. 
Q. B. 11. In Gregory v. CotUrcll a ijayiuout to tho 
OHsistant of a bailill woh Ijcld irood on tho ground that, 
tho BhiTiff having power to lichgate hla authority to hia 
officer, an act good against the othoor wa« good ngainat 
the Bhorllt (Bi.ACKBruN, .i.). Distd. Toms v. WUsoii 
(1862), 4 B. & S. 442 ; Baker v. Wioks (1904), 73 
L. J. K. B. 41U. Mentd. Salisbury v. Glailatono (1859), 
5 Jur. N. S. 369; Baggo v. Whitehead (1892), 06 L. T. 
815, C. A. 

2297. Funds obtained by fraud — Forged mort- 

gage.] — Deft, employed 8., his attorney, to obtain 
a loan of £100 for him on iiitge., Ac placed his title- 
deeds in the hands of S. 8. forged aeft.’s signature 
to a nitgc. deed to ])ltfs. for £420, received tho 
money, Ac concealed the transiict ion from deft., to 
whom he afterwards advanced £198, in various 
sums, Ac took from him a mtge. to a third person to 
cover that advances: — Held: pltfs. had no cause 
of action against deft. , even to tho extent of £ iDO. — 
Painter v. Abel (Abil) (1863), 2 11. 0. 113 ; 

2 Now Rep. 83 ; 33 L. J. Kk. lit) ; 8 E. T. 287 ; 
9 Jur. N. 8. 549; 11 W. R. 651 ; 159 E. R. 
47. 

Annotation : — Distd. Elision r. Deacon (18CG), L. R. 2 C. I*. 
20. 

2298. With connivance of principal — Ad- 

missibility of evidence of similar frauds.] — In an 

action against a co. to recover a sum of money 
obtained by the co. from pltf. through a fraud of it s 
agent committed with its knowledge &- for its 
benefit, evidence of similar frauds ttommitted on 
persons other than pltf. by the same agent , in tho 
same manner, with the knowhaige Ac> for tlie 
benefit of the co., is admissible on behalf of ])lt.f. — 
Blake v. Albion J jfe Ashuhance 8ooiKTy (1878), 
4 a. P. D. 94 ; 48 U J, K. B. 169 ; 40 T. J.. 211 ; 
27 W. R. 321 ; 14 Cox, C. C. 246. 

Annotalions .-—Distd. R. v. OUIb, HUGO] 2 Q. B. T58, 0. C. R. 
FoUd. H. V. Bond, [19001 2 K. B, 389, C, O. R. 

2299. Funds received for Investment — Misappro- 
priation by clerk — Belief that clerk acting for 
principal.] — The managew of a local branch of 
a bank suggested to a lady, who had a deposit 
account at the local branch, that she would have 
better inticrest for her money if she j)aid off a 
mtge. due to a third person Ac a lien held by the 
bank on two houses, & also imrc based tho two 


2299 1. Funds received for investmeni-^ 
Agent for Ifoth partiesA — H., aveut of P., 
managed her afTair-* generally ; he also 
acted occasioually for T.. la findlag 
invcRtmenis for her money, & on one 
ocouRlon bo representiul to L. that P. 
required a loan of 120,000 for a certain 
puniOHC. I’hls simi waa handed H. by 
L., who received from him tho roooJpt, 
IT. paid over part of this suui for the 
purpose for which It wa** loaned. Sc 
applied the balance to bis own use. On 
11. absconding L. brought an action 
against P. to recover the balance 
misappropriated: — HeU: there was 
nothing on the face of the receipt to 
bind P., Sc she was not liable to L. for 
tho amount In qnostloo.— Low r, 
Baim (1886), 31 L. O. J. 280.— 
CAN. 


I lontly neglected that duty. Defts. wl'o 
; put It in W.’a power to commit the 
1 fraud must bear the loss. — F inn t\ 

! Dominion Savings Sc Invef»tment 
j Society (1880), 6 A. R. 20.— CAN. 

: X. Funds received from sale of 

shares — By seerdary of building society 
acting in private capacity as share 
j broker A — Pltf.’s agent placed shares of 
j pltf. in deft, society for sale with the 
: secretary of the society, who was 
primarily a broker on his own account, 

I & who having effected a sale mis- 
appropriated the proceeds : > Held : tho 
secretary had been instructed not os 
secretary but as share broker. Sc the 
society was not responsible. — B ltttik 
V. Napier Starr Bowkett Building 
S oriKTT (1007), 26 N. Z. L. R. 674.— 
N.Z. 
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Sect. 4 . — PrincipaVa liabilUy for torts committed by 
agent : Sub-aect, 1, B , j 

houses. She agreed to carry out the suggestion. & 
fop that purpose gave him her deposit note. He 
thereupon obtained the money, & misappropriated 
it: — Held: (1) the judge rightly asked the jury 
whether the manager intended & induced the lady 
to believe he was acting as agent for the bank in 
tlie receipt of the money ; (2) the jury rightly 
answered in the affirmative ; (3) the bank was 
liable to refund the amount. — Thompson (Thom- 
son) r. Bkll (1854), 10 Exch. 10 ; 23 L. J. Ex. 
321 ; 23 L. T. O. H. 178 ; 2 W. R. 559 ; 2 0. L. R. 
1212 ; 150E. R. 334. 

2300. .1 — Every member of a firm is 

pei'sonally responsible for the fraud of any person 
intrusted by the firm to represent & act for it in 
the business of the firm ; & it is immaterial that 
the individual partner sought to be charged was 
free from blame or had ceased to be a member of 
the firm before the fraud was discovered. 

Whore a sum of money intrusted to a firm of 
solrs. was fraudulently misa[)pro]iriated by the 
{lrni*s confidential managing clerk ; — Held : 

( 1 ) Stat. Limitations did not begin to run until the 
discovery of the managing clerk’s misconduct ; 

(2) a former partner in the firm, having been 
partner at tiie time of the misappropriation, was 
personally liable. — U ac^knky v. Knioiit (1891), 
7 T. L. R. 254. 

2301. ,j — A CO. undertook aspartof its 

business to effect investments for intending inves- 
tors. A clerk in its employment, whom the co. 
iield out as having authority to negotiate invest- 
ments Ik t<i receive tiie money, received a sum of 
money from an intending invest/Or for the purchase 
of certain sliares. The clerk appropriated the 
money to his own use, intending m to do from tiie 
beginning; -//cW; the co. liable to refund tiie 
money.— TiioaT r. National Discount (’o. 
(1900), 17 T. L. H. 37. 

2302. .] — Where money was intrusted 

by a client for investment- to the clerk of a firm of 
solrs. ; — Held : the firm was not liable in respect- 
of the fraudulent aj»iu’oj)riation of the money by 
the clerk, as the client had failed to show (1) the 
clerk had actual authority to accept tlie client-’s 
money, or (2) there was a holding out of the clerk 
as having such authority, A the client reasonably 
believed the clerk to have authority A relied upon 
it. — T kiuull r. Parker tV: Thomas (1915), 32 
T. L. R. 48. 

2303. Funds received for telegrams — Embezzled 
by railway post-office clerk.] — A chuk lunployed in 
the telegraph office at a ry. station transmitted 
messages handed in by the public without using 
stamps, misappropriating the money paid by the 
public. Ry agreement with the I’ostmaster- 
Ueneral the ry. co. was to receive messages from 
the public for transmission by telegram & to 
transmit them at the Postmast cr-(ienerars sole 
risk & expense: — Held ; (1) the loss arose out of 
breach of duty on the part of the clerk, in his 
character of agent for the Postmaster-General; 
(2) the CO. was not liable. — North Eastern Ry. 
Co. r. R. (1889), 0 T. L. R. 15, C. A. 

2804. Funds remaining after payment of first 
mortgage — Misappropriated by common agent of 
first & second mortgagees. l^Bcsps. were first 
mtgees., & apnlt. was second mtgee., of the same 
property. In 1878 resps. sold under their power of 
sale. S.,tho mtgor.’s solr., acted for all parties, &; 
the purchase-money was more than sufficient to 
pay off both mtgea. After satisfying reaps.’ mtge« 
S. appropriated the balance of the purchase-money 
to his own use, & continued to pay interest to 
a pplt. as if his mtge. was still in existence, & con- 
cealed the fact of the sale from him. He gave 


' resps. a receipt for the amount due to applt. as his 
; agent. In 1892 applt. discovered the fraud, & 
brought an action against resps. for payment of 
what was due to him &; for an account ; — Held : 

, (1) reaps, were protected by Trustee Act, 1888 
(c. 59), 8. 8 ; (2) they were not “ party or privy *’ 
to the fraud, & the proceeds were not ** stiff 
retained ” by them, so as to take the claim out of 
Stat. Limitations, since the money was not in 
their hands or under their control when the action 
was brought ; (3) S. was not acting within scope 
of his authority as their agent in committing the 
fraud. — Thorne v. Heard ifc Marsh, [1895] A. C; 
495 ; 64 L. J. Ch. 652 ; 73 L. T. 291 ; 44 W. R. 
155 ; 11 T. L. R. 464 ; 11 R. 254. H. L. 
Annotatiorta :^Coiad* Hambro v. Bui'nontl, 11003] 2 K. B. 
399. Reid. lie MoCalium, MoCallum v. MoCallum, [1901 J 
1 Ch. 143, C. A. ; Lloyd v. Grace, Smith, 119121 A. C. 716, 
II. L. Mentd. How v. Wlntorton, [1890| 2 Oh. 626, O. A. 

2305 . Funds paid to one agent for disbursement on 

certificate of another agent — Failure of latter to give 
certificate.] — ^Pltf., under a contract with the 
French Govt., was entitled to receive payment out 
of a fund deposited by that Govt, with defts., 
bankers, on production of certificates issued by 
agents of the l^Tench Govt. These agents withheld 
the certificates, & in so doing were guilty of unfair 
dealing : — Held : pltf . entitled to payment without 
the certificates.— L arivikre v. Morgan (1872), 
26 li. T. 339 ; 20 W. R. 480 ; nffd, with a variation, 
7 Ch. App.550; revsd. on another sub nom, 

Morgan r. 1 .akiviere( 1875), L. R. 7 II. L. 423, H. L. 
.1 nuolallotiH : - Mentd. The Cimrkidi (1S73), L. K. 4 A. A' 

K. 59; Foroitxn JioiidholdtM's (Jorpii. v. Pastor (1 S74). 2 .‘i 
W. K. 109; TwycrosH r. Divyfus (1S77), 5 Cb. D. 605. 
C. A.: Tiie J’arlujiieut BcIkc (ISi'O), 5 D. 197, (J. A. 

2306. Goods detained by servants of corporation 
not appointed under seal.] — Trover lies against a 
corpn. ; A if it- lie (‘ssential to their conversion of 
tlie propei*t>' (e.f/., ihti detainer of bank notes by 
the Governor A Co. of the Bank of b]ngland) that 
they should liave authorised it under their seal, 
siicli authoril y will be ]>resuiued after verdict ; 
but it* does not seem ncicessary that the act of 
detention, iloue by their servants within scope of 
their employment, should be authorised under 
their seal. — V.VRnoRoUGii v. Bank of Engtand 
( 1812), 16 East, 6 ; 104 E. R. 991. 

Annotations : — Apld. tjuiilli r. Biruiin^rham & Htaffordaliiro 
Gas Lii^ht Co. (1634), 1 Acl. & El. 020 ; Hull v. Swansea 
Corpu. (1844), 5 Q. B. 526, Reid. East London Water- 
works Co. V. Bailey (1S27), 5 L. .1. O. S. C. 1*. 175 ; Dunston 
V. Imperial Gas Lif?ht & Coke Co. (1832), 3 B. & Ad. 125 ; 
Maimd r. Monraoutlisliirc Canal Co. (184 2), 4 Man. & G. 
452 ; K. r. Birmiii^;lmm it (iloucestor Tly. Co. (1842), 
3 Q. B. 223 ; Eastern Counties Ry. Co. r. Broom (1851), 16 
Jur, 297, Ex. Ch.; Grmi r. London Gonoral Omnibus Co. 

B , 7 C. B. N. S. 290 ; Mill v. Hawker (1874), L. H. 9 
309 ; Edwamls v. Midland Ry. Co. (1880), 6 Q. B. 1). 
287 ; Lawford r. Billerlcuy R. C., [1903] 1 K. B. 772, C. A. 
Mentd. Htuart v. Ainrlo -Californian Gold Mining Co. 
(1852), 19 T.. T. O. S. 62. 

2307. Goods distrained after tender of rent to 
bailiff — Bailiff authorised to accept same.] — Where 
a bailiff, authorised to distrain for rent, is, by the 
terms of the warrant, authorised to receive the 
rent, if tendered, the bailiff cannot refuse a tender 
on the ground that he was forbidden by the land- 
lord’s att-orney to receive it ; A if he subsequently 
proceeds to sell the tenant’s goods, he & his land- 
lord are liable to trover. — Hatch r. Hale (1860), 
15 Q. B. D. 10 ; 10 L. J. Q. B. 289 ; 15 L. T. O. S. 
65 ; 14 .Tur. 459 : 117 E. R. 361. 

2308. Goods deposited — As security for loan from 
principal — Failure of agent to deliver.^In an 
action of trover against deft., for not delivering 
some wine deposited with her by way of security 
, for an advance of money ; — Held : (1) it was ncA 
sufficient evidence of conversion to show that her 
; son, who acted as her general agent, refused to give 
; it up ; (2 ) it was necessary to prove that such agent 
acted under a special direction, in order to xnake 
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deft, liable. — Pothonieb r. Dawson (1816), Holt, 
N. P. 383. 


Annotaiions : — Consd. Smart r. Sandars (1846), 3 C. B. 380. 
Reid. Martin t?. Reid (1862), 11 C. B. N. S. 730 : Donald 
V Suckling (1866), L. R. 1 Q. B. 585 ; Burdick u. Sewell 
(1883), 10 Q. B. D. 363. 


2309. With harbour board — Delivery on 

delivery warrant falsified by owner’s agent.] — A 

harbour board furnised owners of goods lying at 
their warehouses with delivery order forms, whicli 
were printed & had three columns, the first headed 
“ Ship,” the second ” New numbers,” & the third 
” Quantity in words at length.” At the bottom of ; 
the sheet was a ruled line for signature. In Ang., ' 
1898, N. presented a form to pltfs. for signature 
referring to one hogshead of tobacco out of 18 
pledged by him with pltfs. In column 2 he placed 
the number 24C, but the third was left blank for , 
N. to fill up, as he told pltfs.’ manager he did not j 
know whether it was a tierce or liogshead. After ' 
the signature had been placed on the form he 
drew a line after the number 240 A wrote in the 
figures 203, & in the third column put the words 
” eighteen hogsiieads.” In an action against the 
harbour board for conversion of the 17 hogs- 
iieads: — Held: (1) pltfs. could not recover, as N. 
was their agent to complete the form ; (2) they 
were responsible for his fraudulent act. — Union 
Credit Hank v. Mersey Docks Harboiui 
Board, Union (-redit Bank r. Mersey Dock.s & 
FI ARBOUR Board & North & South Wales 
Bank, [1899] 2 Q. B. 205 ; 68 L. .1. Q. B. 842 ; 81 
L. T. 45 ; 4 Com. Cas. 227. 


A nnotcUion : — Reid. Colonial Bunk of Australaala v. Marshall, 

[16061 A. C. 559. 

2310, Goods Intrusted — Company*— Refusal of 
clerk to deliver except on conditions.] — A clerk of a 
eo. authorised to act in the matter of delivering up 
pltf.’s goods to him, refused to deliver them up, on 
being applied io by pltf. for them, without a 
written order for the delivery : — Held : (I ) he had 
no right to attach such condition before delivering 
them u}> ; (2) this was such refusal to deliver as 
would bind the co. — Barnett v. Crystal Palace 
Co. (1801), 4 L.T. 403. 

Master of ship — Sold by him bona fide.] 

— See Shipping & Navigation. 

2311. Goods obtained by fraud for one principal — 
Deposited as security for loan to another principal.] 

— In trover for wool which pltfs. alleged that defts. 
had obtained by fr.aud, it appeared it had been 


I pwchased of pltfs. by D. as agent for W. & Co. 
They pledged it two days afterwards to defts. for an 
advance made by them to W. & Co. through the 
intervention of D., who acted as the agent of defts. 
as well as of W. & Co. Pltfs., in order to show that 
W . & Co. had obtained the wool without intending 
to pay for it, they being insolvent to D.’s know- 
ledge at the time of purchase, offered certain con- 
tracts in evidence, signed by D. The jury having 
found that the transaction between D. & W. & 
Co. was fraudulent, Uiat defts. were not cognisant 
of the fraud, & that D. was their agent, as well as 
[ the agent of W. & Co. : — Held: (1) the contracts 
were admissible, witliout calling D. as a witness; 
(2) defts. were liable for the fraudulent act^ & mis- 
conduct of their own agent. — I rving v, Motly 
( 1831), 7 Bing. 513 ; 5 Moo. & \\ 380 ; 9 L. J. O. S. 
C. P. 101 ; 131 E. li. 210. 

AniiiAalian: — Consd. & Dbtd. Duntcc v. Ashworth (1866), 

M L. T. 488. 

2312. Goods shipped — By clerk without autho- 
rity — Wrong goods shipped by mistake.]— Pltfs. & 
<iefts. were forwarding agents. Owing to a mistake 
of defts.’ dork on the «iuay, certain goods, which 
had been intrusted tt> pltfs, for shipment, were 
shipped amongst goods intrusted to defts. In an 
action for conversion : — Jleld : ( 1) it was not within 
the clerk’s autln^rity to lake the goods of otliers ; 
(2) defts. were not liable for their clerk’s un- 
authorised act. — Hurst v. DuNKEin.EY (1856), 6 
U. T. 754. 

2313. On fraudulent bill of lading- Delivery 

to bond fide indorsee of bill of lading.]— The prin- 
cipal is liable for a conversion committed by his 
agent under liis own express i)er8onal order. 

Where the master of a ship, who had been induced 
by fraud to sign bills of lading without product ion 
of the mate’s receipt, refused, on the express orders 
of the shipowntM’, to deliver tlic goods to the holder 
of the mate’s receipt, being the owner of the 
goods, but delivered fliem to a bond fide indorsee of 
the fraudulent bill of Jading: — IhM : shipowner 
liable for the misdelivery, — 8uhust]?r v. McKellar 
(1857), 7 K. & B. 70 1 ; 20 L. .1. Q. B. 281 ; 29 
L. T. O, S. 225 ; 3 .Tnr. N. S. 1320 ; 5 W. B. 050 ; 
119 R K. H07. 

AnnoiationH Tho St. Cloud (1862), 1 Now Ilej). 

244 ; Bandoinaiiii r. Scurr (1806), 8 JL & S. 50 ; liaihusiuK 
V, Laiiu;, J^aiiifjr r. Zuden (1873), L. 11. 17 Eq. 92. Apia. 
Omoa & CUolaiid & Iron C'o. v. Huntley (1877), 2 

C. D. 4 64. Distd. WaffKtair v. AndorBon (1879), 4 
(1. 1*. 1). 283 ; Bauiuvoil Manufacjtur von Sohclblor r. 


2309 i. Goods deposited— la warduiuse 
-Sold on authnrily of warehouseman 
ftatuiulenlly obtained.] — PltfH. stored 
p:pain at 8 In tho uarohousc of T.,from 
Avhom dofta. licld waroliouso receipts as 
security for certain notes. T. having 
left the country, K-, defts. ’agent at S., 
followed T. to the United States, Ik. 
ohtainod a nTitteu authority to sell all 
the grain in tho warehouse belonging 
to him. Idtfs. allegtid that, acting 
under colour of tliis authority, lie con- 
verted wheat belonging to them in the 
warehouse, for which they brought 
trover against defta. : — Held : if so, 
tliere was evidence to go to the jury to 
make defts. responsible for R ’sacts. — 
GiU’iN V . Royal Canadian Bank 
(1867), 20 U. C. 11. 445.— CAN. 

y. Goods retained as against pro- 
visional trustee — Agent acting on definite 
instructions.] — A., a creditor, instructed 
his agc'ut to obtain & retain valid Sc 
effectual possession of certain goods of 
his debtor B. by way of pledge. After 
the agent had taken possession, B.’s 
estate was provlsioually sequestrated, 
& the agent refused to hand over the 
goods to the provisional trustee before 
the order was made final: — Held: A.’s 
agent acted in the course of his employ- 
ment & A. was therefore liable. — 
SaOOB8KY’0 TBUBTES V. JOFFE, 


I 8. A. L. U. (1916), Trans. l^iDv. Div. 
601.— S. AF. 

2312 I. Goods shipped— Delicerv re- 
fused io indorsee of bill of lading .] — 
n. .V M. entered iiil-o an agreement 
j UQ ler which M. ^'as to supply 11. with 
tinplaUw, money, etc., to carry on the 
business of packing lobsters, Sc II. was 
to forward to M. all goods which he 
should pack, in order tJiat the suppliOh 
might he paid for out of the proceeds 
of the sales of the goods, M. being paid 
a commission for selling. This agree- 
ment wap. noted upon for six years, not 
i only in relation to lobsters, but nlso in 
relation to beef. At the end of 1882, 11. 
was Indebted to M. from 47,000 to 
49,000 on account betwwn them. In 
Dec. of that year. If. shipped one hun- 
dred eighty eases of beef, of the value 
of 11,000, consigned io tho freight agent 
of the Intercolonial Ry. at fMctou, hut 
addressed to M. Fe wrote M., forward- 
ing a bill of lading, on which M.’s name 
was Indorsed. M. transferred the bill of 
lading to pltf. as security for accom- 
modation indorsements. Sc pltf. brought 
replevin against the stationmastcr of 
the Intorcolunial Ry, at HaUfax. who, 
at the instance of n,, refused to deliver 
tho goods : — Held : the goods were 
sent to the agent at Pictou to be for- 
warded, 5c he bad uo other interest in 


IliC'm, 'M* right Oi- duty fM.uiiufttd wilJ» 
them, tl>nn to forward them to thejr 
destination. Sc eoubt not uutliorise Iho 
ag«‘nt (»t ITnlifny to retain them.— 
Mi'I'Hehson II . M(’I>onald (1880), 6 
T{. Si G. 212, 6 0. L. T. 413; 12 
9. C. R. 417 -CAN. 

z. JJ'hcre agent is agent of both 
parties.]- Vlifs. contrnct#‘d with defte. 
to jMjrforin certain works, to be paid for 
iiionUily in dcl.cntnrco made by defts. 
on tlie c.stimato of their engineer, poy- 
m<*nt-H to bo made by ortlerp on the 
dc'bmturcs or proceeds thereof to bo 
dtq)OHit(‘d in the hands of B. & Co. 
litfs. completed their work, & defts. 
d<;llv»‘red to pltfs, orders to tho amount 
of the ccrtifloatcH of tin* engineer, etc., 
ui>oii B. 8i O),, in whoso hands delion- 
tures had been deposited, but B.& Co., 
Ixing their agent«, wTongfully refu<iod 
for :vn unreasonable time to deliver the 
del.»enfnres or proceeds. In an action 
on contropCt defts. pleaded B. A Co. 
w'<*rc agents of pltfs as well as of them- 
selves . — Held : a good defence, for 
neither portY was liable to the other for 
their common agents’ tortious acts. — 
Willson r. Huron & Bruck (Counties) 
(1801), 10 C. P. 498.— CAN. 

a. . 1 --LOW V. Bain, No. 2299 1 ., 

antc,^ CAK. 
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Seel. 4. — Principal’s liability for torts committed by 
agent: Sub-aect 1, eft? C,] 

OilchriHt. [1801] 2 Q. B. 310. Reid. Dulyell v. Tyror (1858), 
K. B. & K. 891). 

2314. For freight per ton delivered — De- 

livery refused except for freight on shipping 
weight.] — Bark was shipped abroad under a bill of 
lading describing it to ho of a certain weight, & 
making it deliverable to the consignees in London 
on payment of freight at a certain rate per ton 
of 20 cwt. “ nett weight delivered.” On arrival 
in Ijondon, the agent appointed by the managing 
owner demanded freight on the weight mentioned 
in the bill of lading, & refused to deliver the bark 
unless the consignees would pay according to that 
weight, or (under an alleged custom) incur the 
expense of weighing over the ship’s side or at a 
legal quay. The consignees paid the money under 
protest, brought an action against deft. — one 
of the joint-owners — to recover back the excess. 
The jury having negatived the alleged custom ; — 
Held : deft, was liable, notwithstanding ho had 
not interfered or in any way assented to the 
appointment of the agent by the managing 
owner ^ no part of the money had come to his 
liands. 

Money had & received is only a short form 
which pltfs. are entitled to adopt instead of suing 
for the conversion (Wibbeh, .1.). — Oout.tiiiuwt t\ 
Sweet (1800), L. It. 1 0. l\ 019. 

Annotations Retd. Tlio Freedom (1870), 22 1^. T. 175. 
Mentd. Buckle v. Knoop (1 807), h. U. 2 Kxch. 125 ; Frazer 
V. OuthbertHon (1880). C Q. B. U. 93 : The Hkandinav 
(1881), 50 I.. J. P. 40; Gulf Line r. haycock (1901), 7 
Com. Gas. 1. 

2315. Growing plants stopped by rail — Planted to 
keep them alive— Delivery refused.] — Pltf. sent a 
quantity of quicks by a ry. co. paid for their 
carriage to A. station ; when they arrived therci 
the general sufMU'irilondent- of the co. gave pltf. 
permission t o plant them on land there belonging 
lo the CO., for the purpose of keeping them aiivc. 
Some time afterwards pit f . wanted to remove them, 
^ on dcm/ind to do so ( ho superintendent refused 
to [)(‘rmit him: — Ifrld : (1) Ukto was evidence 
from which the jury might inh'i* that what the 
superintendent did was authorised by the co., & so 
find in favour of f)ltf. in an action of (rover against^ 
the CO., as it was the duty of « ry. co. to have some 
por.son at their stations authorised to act as the 
exigency of the tratllc might retiuire ; (2) the jury 
might infer that the superinl ondent was the person 
so authoristHl ; (2) it. might be inferred that the 
allowing of the quicks to be plant/ed was only 
another mode of warehousing tliom by the co. — 


Giles v. Tafp Vale Ry. Co. (1863), 2 E. B. 
822 ; 22 L. T. 157 ; 18 Jur. 510 ; 2 C. L. R. 132 ; 
118 E. R. 975; auh worn. Tapp Vale Ry. Co. v. 
Giles, 23 L. J. Q. B. 43, Ex. Ch. 


Annotaliona: — Apia* Moore i*. Metropolitan Ry. Co. (1872), 
L. R. 8 Q. B. 36. Apprvd. The Apollo, (1891] A. C. 499, 
Refd. sum v. G. N. Ry. Co. (1854), 2 C. L. R. 864 ; Got! 
V. G. N. Ry. Co. (1861), 3 E. & E. 672. 


C. PriyxdpaVs Liability for AgenVa Negligence* 
See, alao, Dl aster & Servant. 

2316. Agent causing accident — Employed to 
drive — Wanton act distinguished.] — If a servant 
driving a carriage, in order to effect some purpose 
of his own, wantonly strikes the horses of another 
I)erson k- produces an accident, the master will 
not be liable. If, in order to perform his master’s 
orders, he strikes, but injudiciously, & in order to 
extricate himself from a difficulty, that will be 
negligent & careless conduct, for which the master 
will be liable, being an act done in i)ursuance of 
the servant’s employment. — C roft v. Alison 
(1821), 4 B. & Aid. 690 ; 100 E. R. 1052. 

Annotations: — Apld. Seymour v. Greenwood (1861), 7 
II. & N. 355, Ex. Gh. ; Udell v. Atherton (1861), 7 H. & N. 
172 ; Limpua v. London Geucrul OmnlbuH Co. (1862), 1 
II. & 0. 526, Ex. Ch. Reid. Lauprher r. Pointer (1826), 
5 B. & G. 547 ; Freemun r. Rosl.er (1849), 18 I^. J. Q. B. 
346. 

2317. — — Requested or allowed to drive.] — 

Where the owner of a vehicle, being himself in 
possession A: occupation of it, recjuests or allows 
another person to drive, this will not of itself 
exclude his right k duty of control ; A:, in absence 
of further proof that he has abandoned that right 
by contract or otheiwisc, the owner is liable as 
l)rinci])al for damage caused by the negligence of 
the person actually driving. — S a3tson r. Attcrison, 
(1912] A. 0. 844 ; 82 L. J. P. i\ I ; 107 L. T. lOO ; 
28 T. L. R. 559, P. C. 

2318. .] — Deft, borrowed of D. a horse 

k chaise, k permitted 0. to drive. By C.’s mis- 
conduct injury was done to pltf.’s horse : — 
Held: (1) the declaration ]>ro])er]y charged deft, 
with being possessed of, A:: driving, the horse A: 
chaise; (2) the injury was occasioned by his 
negligent driving. — W heatley v. I*atiuck (1837), 
2 M. k W. B50; Mmp. A: H. 183 ; 0 L. Ex. 
193. 

Annotation Eeld. Samson r. Aitchisou, [1912] A. C. 811, 
1>. G. 

2319. Agent selling In error — Authorised to sell at 
fixed price.] — Commission agents having a chattel 
to sell at a fixed price, their salesman by mistake 
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2816 1. Aijent can sing accident ~ Em- 
ploifol to sell— Vsino principat's horse <(• 
vehicle ,] — A co. oninloying an ajront on 
cominiHu^ion to sell gootUi wlilch hires a 
horse A' wajrjfon & rehlrcs tlicm to the 
MRont, is liable, in damages to a th;{1o‘»- 
trian who is injnrod by tlic horse & 
waggon when driven by the agout, 
where tho Jury Rnda that the agent was 
noting within scope of his employment 
Sc. t]»ei*e i® ovidenoc to support such 
finding.— UcFriKLO r. PKKns (1916), 27 
O. W. n. 183.— CAN. 

2316 U. .1— A shopman 

fngjitrcd to olTert sales out of his em- 
ployer's preiiitses, & who for such pur- 
pose uses his emplo 3 ’er*«» horse & 
carriage, binds himaolf In tho oxerclso 
of his employment to the reaponsibiliticfi 
of his emplovor, & where a paasor-by 
was nin over & killed oy the horse 
owing to the servant’s fault, nlthough ho 
was not at the time acting In his em- 
ployment* —HeW .* the employer Aj 
shopman were both JolnUy 8c severalb 
Unhie.— TtmeoTTB v, Ryan (1900), Q. R. 
16K. B 472; offd 39 S C. R S.— CAN. 


23l7 1. lUquci^ted or alloued to 

drnr.]- Applt. was the owmer of a 
horse & gig in which a stepdaughter of 
his habitualU' drove out his w'ifo, witli 
hi.s knowledgo & consent . — Held : his 
t^tepde lighter w*as the ageut of applt., &, 
if she was guilty' of negllgonre in driving, 
applt. was respoosilde. — L eafy r. 
OsnoRNK (1901), 20 N. Z. L. R. 410.-- 
N.Z. 


2317 il. .1 — W here the owner 

of an automobile allows his brother, 
w’ho is incompetent & inexperienced as 
a chnulTeur, to drive his nutomobile, he 
will bo liable Jointly & severally with 
the latter for any damage? caused by a 
eollisiou with the automobile.— -L epf. At* r. 
Colas (1917), <). R. 81 S. C, 335,— CAN. 


2317 Ui. Vrinno outside scope of 

entploi/moil — Motor Vehicles AH, ». 35.] 
— Pltf. sulTerod injury through negli- 
gence of tho driver of a motor vehicle, 
who wa® an employee of the owner of 
tho vehicle, & was permitted to use It ; 
he was not using it In connection with 
the owner's business, but solely for his 
own purposes : — Had : although not 
otherwise liable, the owmer w-as made 


li’ibie by the above sent. — W itsdk r. 
ARNOLD (1911), 27 W. L. B. 259; fl 
W. W. U. 4 ; 15 D. L- R. 915.-CAN. 

2319 i. Ayeni selling in error — Autho- 
rised to seU certain lands — Satenf dif/erent 
lands.] — Deft, placed several separate 
lots of land In the hands of N., an agent, 
with instreettons to efTect a sale. The 
correspondence regarding the matter 
was cp-rried on by F., deft.’s son-in-law. 
who acted on her behalf. N., having 
received an ofTer for all the lands from 
pltf., couimiinicttted it to F., who, 
acting under deft.’s luptructlons, tele- 
graphed to N. to accept It. Deft, sub- 
sequently refu.''ed to eoonrlete the sale 
on the ground that she was milled by 
F, into believing that the offer was only 
for a few of tho lots i—Tield : the terms 
of the offer being clear, Sc F. having 
accepted it by the direction of deft., the 
latter was liable for the negligence of 
her agent SS: was responsible for the 
damage caused to pltf., an Innocent 
person, by her refusal to carry out the 
contract, oven though she was induced 
to enter Into it by the negligence or 
misrepresentation of her agent. — 
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agreed to sell it at one third of that price. The 
mistake was explained, & the contract repudiated, 
before the chattel was delivered: — Held: pur- 
chaser could not enforce delivery. — Isaac v. 
Boui-NOis (1863), 11 W. R. 341. 

2320. BalUiT allowing prisoner to escape.] — ^Action 
lies upon 44 Geo. 3, c. 13, s. 4, by a common in- 
former, suing for himself & the King, to recover a 
enalty against the sheriff for the misconduct of 
is bailiff in wilfully suffering a seaman to go at 
large who had been taken out of the King’s service | 
by arrest on civil process, on which he was after- 
wards bailed; instead of delivering him over to the 
charge of a proper naval officer, tlie Act which 
speaks of sheriffs, gaolers, or other officers arrest- 
ing, apprehending, or taking in execution such 
seamen, or in whose custody they may bo, & wiio 
are made liable for their escape, meaning by 
other officers ” such as may be charged with the 
execution of criminal warrants against such sea- 
men, or to whom any i^rocess may properly be 
directed for their arrest, detention, or diseliarge, 
& not the inferior officers of the sheriff’ ; ^ the 
sheriff may be charged in such action for wrong- 
fully & wilfully permitting the escape. — Stukmv 
r. Smith (1809), 11 East, 25 ; 103 E. R. 912. 

Annoft(fiou<i : — Consd. Dc'wliirst r. P(;ai‘fiOii 1 C‘r. A' 


M. 365. Diltd. Bagfi^e v. Whitehead (1892), 66 L. T. 

816, C. A. Mentd. Terry v. Hutohinson (1868), 18 L. T. 

521. 

2321. Foreman Injuring person while unloading 
cart — Employed to ship goods.] — A stevedore 
employed to ship iron rails had a foreman, 
whose duty it was (assisted by labourers) to 
carry the rails from the quay to the ship after 
the cannan had brought them to the quay & 
unloaded them there. The carman not unloading 
the rails to the foreman’s satisfaef ion, the latter 
got into the car & threw out some of them so 
negligently that one fell upon & injured plif., 
i who was passing by: — Held: there was ovi- 
I dcnce for the jury (hat the foreman was acting 
wUbiii scope of his emnloyment, so as to render 
the stevedore responsible for his acts,— BuHNs 
e. PouLHOM (1873), L. R. 8 0. P. 56.3 ; 42 L. .1. 

P. 302; 29 L. T. 329; 37 J. P. 776; 22 
\V. R. 20. 

Harbour-master causing damage to ship.] — 
See Hiuppino & Navkjation. 
i Master of ship negligently navigating vessel 
or failing to take care of cargo.] — Sec SnirriNG 
& Navigation. 

I Prize master causing damage to captured ship. ]— 

See PiuzK Law & Juuisou tion. 


Jknkins Muruay (18U8), 31 N. y. J{. 

172.— AUS. 

b. Agent causing fire,] — Doft *s son lit 
a smudge to keep mosquitoes away from 
his father’s horses The fire spread to 
the stable & burnt some wheat idtf had 
stored there : —Held * doft. liable. — 
Down v. Lee (18S7), 4 Man. L. 11. 177. 
—CAN. 

0 . Adopting usual method of 

carrying out instructions. Dvtt. ver- 
bally employed L. to destroy rabbits, j 
telling him to supervise the work, to ; 
dig out the burrows, block hobs 9: ] 
employ diggers. K. was subsc'iiuently 
authorised in ^^Titing as overseer of 
two gangs of men & generally to super- 
vise them as already verbally in- 
structed. Tlio men adopted what was | 
proved to bo tl»o usual method of 
rabbit destruction, viz , the lighting of 
logs & timber, 6c the fire so caused 
spread to pltf.’s land, causing con- 
siderable damage ; — JJcld : E. had 
implied authority to adopt the usual 
method 8c. deft, washable for iiegligrneo 
of E. — Maukenzik r>. Tuustkks, Exorh. 

6 Agency Co., Ltd. (1900), 20 V.T^. h. 
442,— AUS. 

d. Agent authorising acts causing 
overflow of water. sued a school 
board & two individuals for damages 
caused by tho individual dofts , who 
were contractors with the board for 
certain excavations, placing some of 
the earth taken from this excavation 
upon tho liighway, whereby wat^r \va8 
turned back so as to All the cellar in 
pltf.’s hou.se & seriously damage it. , 
Q. haii been appointed by th<* board i 
overseer of the exeavstion, & hud in- ' 
striiotod tho two individual defts. to 
place the earth where it wa.s in fact , 
placed: — Held: G. was acting within 
scope of his gem^ral authority a.s an 
agent of the Iward, A Ivuird were 
bound by what ho did, & liable to 
pitf.— R enwick I*. VEnMH.T.iON Centre 
S. D. No. 1446 Trustees (1910), l.'i 
W. L. R. 24 i.- can. 

«. Agent negligently conducting wharf.] 
— An absentee owner & manager of a 
public wharf in tho island of Jamaica 
is liable in law, having reference to 

7 Viet. c. 57, to be sued as a public 
wharfinger for the negligence of his 
acrent In tho conduct or such wharf. — 
LiNDO V. Barrett (1856), 4 W. R. 31 G, 
P. C.— JAMAICA. 

f. Agent supplying goods — Not 
aiKording to ardrr.l— A., who nad con- 


i' tracted to .supply goods to B., had 1 
I done RO through C^, was found to be the 
I party liable to B. on account of the | 
' article.s which O. had sent not being 
aeeording to order. — BtjriiANAN & Son 
r. Athya & Co. (1872), 10 So. L. R. 18. — 
SCOT. 

g. Agent of sheriff failing to keep dt 
jJToduce accounts of safes.]— W here a 
sheritt placed a stranger as bis ogent in 
pos*<ession of goods on which he was 
in.'^trueted to levy, with authority to 
.sell them in the sliop as therelofore, 
wlio gave no s.atisfafstory evidence of 
such sales, 8c who lost or mislaid or 
neglected to preserve the books of 
account w’hich would have explained all 
these transactions : — Held : he was 
rcsponsililo tor the consoouencts of Ids 
agent’s nii«conduet. Sc was entitled to no 
advantage or con.sldcration bees use tho 
books could not bo or were not pro- 
duced, —llonns V. Hall (1804), 14 
C. P. 479.^ CAN. 

h. Agent interpreter misinterpreting 
conlractl — A Chlncso broker acting ns 
Intcrruc'liary between .a European firm 
& a Chinese merchant Ignorant of 
English h.a« implied authority to biter • 
pret the terms of the contract which 
have been written in English by his 
principal. If his interpretation Is 
erroneou.s his principal will be liable. 

A notice in ChiiiCHC, that the EngllFli 
words shall alone bo proof, will not, free 
the European principal from llabllltv 
to the (liinoso buyer, who Is entitled 
to look to the vendor's agent to trun.- - 
lato correctly tho English terms. — 
TIolland Cm.NA Trading Co. r. Tong 
Tai Yinn (1907), 2 Hong Kong, 54. — 
HONG KONG. 

j. Deputy retvming" officer guilty 
of misfe/i^ance — Injury lo rofcrl— Pltf. | 

i was injured ivhllc going into a com* 

, part men t for marking his ballot when ] 
i voting on a money byn-la w 7/fW .• 

I the doputv returning officer was the 
I agent of defts., a mimiolnal corpn., who 
I on the principle of respondent superior 
I were responsible. It being mlsfeasnnee, 

! not noiifeaeaneo. — Garrutt r. Winni- 
peg (1908), 9 W. L. R. 650.— CAN. 

k. Purchasing agent of Uro firms 
lo^iyig funds evppVefl by one firm .] — 
Pltfs. 8c defts. carried on business In 
the same place, 8c. when a member of 
either firm was sent to Calcutta to 
make purchasen, tne other firm took 
advantage of the opportunity to get 
the oame person to purchase goods on 


their behalf. A memlxir of defts.’ lirm, 
who wus sent to Calcutbi, through his 
own negligimoe lost a sum of money 
given by fdt.fs. to defts. for purchase of 
I goodcT Held : defte.* firm, & not only 
I tho particular nieD)l)er of tbo firm by 
whdsc iiegllgc'neo the money was lost, 
was responsible. — B ekunder MoNDUb 
V. Norowru Biswab (h882), 11 C. L. H. 
547.— IND. 

l. Telegraph operator wrongly trans- 
muting Iclrgram.]—] xdtH., a telesrraph 
CO., on receiving 25 cciits for the 
first ten words & a cent for every 
additional word were to ho held bouml 
to transmit the telegram in duo course 
ft correctly. Raving In place of tho 
word " one ” tr.ansniitU'd tne word 
“ ten ” Ucld : the co. was liable. 

Pllf., having given bis mOhM^igc orally 
Uirougli the operator employed by 
defts., wlio accepted the mcAsogo, the 
operator waiting it on an ordinary 
blank form ft putting l-bo name of pltf. 
at the bottom :--Hehl : (1) not bound 
hv the eonditiojjH printed at the head 
of the blank form, to wliieh Ids attention 
was not druwTi, idLf. bi*i:ig unable t<» 
read or wiile; (2) the operator w^as 
not [dtf.’s agent.— B euure v. Great 
North \Ve.stkrn TioLKORAPn Co. 
(1398), Q. R. 14 S. C. 178.— CAN. 

m. .1 -*A conlnvct may lie matio, 

' through the medium <*f an agent, with 

a telegraph co. for the trausmieslon 
of a uie.'-sage ; ft where tho principal 
sustains los** through the negligence of 
the CO., ho iray maintain an action 
again.-'t them therefor; 8r a person to 
whom a telegram has boon sent by bis 
agent may sue the telegraph co. for 
ncgligenec in the transmission of it. — 
f^KAVER r. MONTRE.VL TEUCOUAPn Co. 

(1874), 21 C. P. 258.— CAN. 

n. .1 — A telegraph ofioratar 

received from pltf. a teltw*ani with 
regard to certain sheep, which ran 
“ Can’t move,” but which he trsnsmltled 
as ” Can move.” In consoquen^o of 
this error certain sheep were, r on tea ry 
to pltf.’s wishes, parted will* by a 
depositary to wlioin the tclegmm as 
transmitted was shown by a third party 
to whom it was addressed. In an action 
by Pltf. against tho depositary;— 
Held : pltf. was not responsible for tlie 
mistake of the opfiratxir Inasmuch as 
iho latter was only tbo agent of pltf. to 
transmit the ijicssage in the terms in 
which It was tianded In. — ^Marais v. 
ANDKR.BOV (1909), E. I). C. 76.— H8, AF. 
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D, PrineipaVs Liability for AgenVs Malicious 
Prosecution or False Imprisonment of Third \ 
Parties, 

See, further. Master & Servant. : 

2322. Affent Instructing arrest.] — A. was in- i 

debted to i., whose agent C. requested the sheriff i 
to arrest A. without any writ or warrant. The 1 
sheriff arrested A., & subsequently he & C. procured 
a ea, sa. to warrant the arrest. The sheriff & C. 
were fined; the ct. held B. innocent of the wrong- 
ful arrest & committed A. for the debt. — T httr- 
lANo’s Case (1504), 2 Dyer, 244 b; 73 E. R. 540. 

Anrudalionn : — Dbid. Hooper v. Lane (1857), fl 11. L. Cas. 
448. Retd. Ockford v. LYcHton (1801), 0 II. & N. 400. 

2323. No special authority.] — In an action 

for maliciously arresting ]dtf., cc taking him in 
execution at deft.'s suit : — Semhle : deft, is liable 
although pltf. was taken in execution at the i 
instance of deft.’s attorney, ^ without the know- ' 
ledge or assent of deft.— J ones v , Nicholes ( 1829 ), i 
3 Moo. & \\ 12 ; 7 L. J. O. 8. C. 1\ 107. 

Annolaiiini : — Expid. H. r. Lands (1855), Dears. C. C. 507. | 

2324. Sum on writ greater than sum | 

due.] — Judgment having been entered up against i 
pltf. on a warrant of attorney for £90, given to deft. ; 
to securer the payment of a debt by instalments 
of which loss than £20 was due, deft.’s attorney 
caused ])ltf. to be arrested undi^r a ca. sa. indorsed 
to levy £21 10s. Deft., having been informed by a j 
person who had joined in the warrant of att/orney i 
that i>ltf. had been arrested, wrote a letter in j 
answer, not^ denying that such arrt'st had taken ! 
place by her authori(/y. The writ was afterwards 
sot aside. In an action for false imprisonment : — 
Held : deft, was liable for the act of her attorney ' 
in improperly causing pltf. to be arrested. — i 
OoLLE'rr V. Foster (1857), 2 H. cV- N. 356; 26 ; 
L. J. Fx. 412 ; 29 L. T. (). S. 229 ; 5 \V. R. 790 ; ! 
157 F. I{. 147. 

Annotations : — Coosd. Smith r. Ivcol (1882), 0 Q. li. P. 340. i 
C. A. ; Kcal r. Smith (1882), 51 L. J. Q. 13. 487. j 

2325. Agent instructing prosecution- Institution ! 
& continuance distinguished.]-— There is a inatiulal 
distinction, as to liability for malicious prosecution, ^ 
between the institution of tiie prosecution & its ' 
continuance, after it has been already instituted, 
without authority, by an agent. The absence of 
rea«onable probable caust*. which might be 
evidence of malice in the lirst case, will not be so in 
tin? second.— W EHToN r. Heeaian (1857), 27 L. J. 
Kx. 57 ; 22 ,1. l\ 115. 

Ann<jt(ition Reid. liaiTiu v. Diffnvim (18510, 29 L, J. Kx. 23. 

2326. Bank manager arresting & prosecuting 
offenders — Authority as such.] — In an action for 
nvilicions prosecution against an incorporated 


banking co. the jury found that same had been 
authorised on behalf of the bank by W., the 
acting manager, & were directed by the judge that 
it was to be inferred from W.’s position as manager 
that he had suliicient power in the circumstances 
for directing a prosecution ; — Held : (1) assuming 
the prosecution to have been authorised by W., 
the above direction to the jury was on the evidence 
incorrect ; (2) there must be a new trial. 

The arrest, & still less the prosecution, of 
offenders is not within the ordinary routine of 
banking business, & not within the ordinary 
scop© of a bank manager’s authority. Evidence 
is required to show that such arrest or prosecution 
is within scope of the duties Sc class of acts such 
manager is authorised to perform. That authority 
may be general, or it may be special Sc derived 
from the exigency of the particular occasion on 
which it is exercised. In the former case it is 
enough to show commonly that the agent was 
acting in what he did on behalf of the principal ; 
but in the latter case evidence must be given 
of a state of facts which shows that such exigency 
is present, or from which it might reasonably be 
supposed to be present (per Cub.). — Bank of New 
South Wales v . Owston (Ouston) (1879), 4 App. 
Cas. 270 ; 48 L. J. V, C. 25 ; 40 L. T. 500 ; 43 
J. P. 476 ; 14 Cox, C. C. 267, P. C. 

Annotations : — Consd. AbrahaiiiH v. Doakin, 118911 1 Q. B. 
51(>, O. A. Ill Bank of Ni^ South Walts v. Oweion Sir 
Smith came to the conclusion that the mere 
fact tliat a man wan the inanaifcr of a hank dulnot confer 
on him an implied authority to gfive a luun into custody 
for steal ing a hill of exchuni?e, when the act was past & 
gone ^ the arrest ing the olfend(‘r was not iiceessary for 
the protection of the x>ro]n*rtyof the bank, hut was luoile 
only for iht' imrpose of punishing him tk. vindic*ating the 
law ; though not bound hy ttiat decision,! adopt it in 
<*very rcs|K*ct (Lohi> E'^UKK, M.H.). Ashton v. Spiers & 
Pond (1893), 9 T. L. H. <>0«, C. A. ; Hanson v. Waller, 
fl901 1 1 K. B. 390. Mentd. Edwards v. Midland Ry. Co. 
(1881), 45 J. P. 371 : Dyer v, Munday (1895), 6i L. J. 
Q. B. 418, C. A. ; (Jornford r. Carlton Bank, [18991 1 
Q. B. 392. 

2327, General manager of company arresting em- 
ployee —Authority as such.] — Pltf., a workman 
employed in defts.’ factory, was discharged witli 
others in consequence of slackness of work. lie 
carried away with liis own tools one belonging to 
ilefts., which, when ho found inquiry was made 
for it., he returned to the foreman of the factory. 
When he afterwards called about it at the factory, 
a detective was present, who asked the foreman if 
he gave pltf. in charge for stealing the tool, to 
which the foreman replied he must see defts.’ 
managing director hrst. Pltf. Sc the detective 
went together to the i>olice station, Sc the foreman 
afterwards apjieared, charged pltf., Sc signed the 
charge sheet. Tiie next morning, pltf. having been 
locked up all night, defts.’ managing director gave 
evidence against pltf., but the charge was dis- 
missed. Upon that the managing director made a 
remark impugning the magistrate’s decision, for 
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2823 i. Agf,nt instructinfi arrest — No 
special authority A— \n oc'tion for a 
iuallcl(Hi9 arroBt will not lie againnt a 
principal nn an acrotit made on hi<« 
aip'nt’a affidavit ot his own appiehen- 
alon that the debtor would leave the 
l*rovlnoe, the affidavit & arrest both 
being mode without the principal’s 
knowledge, privity, or procurement.— 
Smith v. Thompson (1812), 6 O. S. 325. — 
CAN. 

o. Agent of corporation — Juihority 
as such.} — A oorpn. may be liable for 
fal«e Imprisonment under an order by 
its agent within soopo of hls antborfiy. 
— Lydkn r.Mo’GKE(1888), 16 O.R.105. 
-CAN. 

p. Arrest of de/avlting 

rahrpapsr.l— The sooretary -treasurer of 


a corpu. sent to a collecting Justice the 
name of pltf. oh having made default 
In payment of a rate which had been 
illegally imposed on him, & instructed 
the Justice to onforoo payment. Pltf., 
for want of goods wmereon to levy 
execution issued by the Justice, was 
lodged In prison : — ffeli : the oorpn. 
liable for tho act of Ite official. — 
Mellon e. Kino’s County (1900) 35 
N. B. R. 153.— CAN. 

q. Manager of business — Authority 
as tucA.l — In an action against a 
limited oo. for damages for malicious 
arrest & prosecution without reasonable 
A probable cause, through depositions 
made by the manager a clerk oarrying 
on a small branch business of the oo., 
dofts., at the close of pltf.'s caso, applied 
for absolution from the instance on the 


ground, imer alia, that there was no 
proof that tho alleged proceedings had 
iMsen at the infitanoe of the co. or that 
the employees In question had autho- 
rity to take such proceedings ; — Held : 
(1) 08 there was nothing in pltf.’s 
evidence to show any emergency, or 
any general authority In the employees 
to instituU^ criminal proceedings, bltf. 
had failed to prove an essential pan ot 
his declaration, viz., that the arrest 
prosecution were acts of deft. oo. or 
of their agents authorised thereto or 
acting in the course of their employ- 
ment; (2) In the oircumstances dis- 
closed, the declarations of tho agent, 
oonld not be accepted as even primd 
facie evldenoe of tho fact of agency so 
os to bind his principals. — K ino r. 
Lank & Co., Ltd.. 33 N. L. R. 325.— 
S. AF. 
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which he was called to order. Pltf. brought an 
action in a county ct. for false imprisonment ; at 
the end of pltf.’s case the judge refused to nonsuit, 
& the jmy found a verdict of £60 for pltf. : — 
Held: in the circumstances, the managing 
director had no power to render defts. liable in the 
action. — R owe v. London Pianoforte Co., Ltd. 
(1876), 34 L. T. 450 ; 13 Cox. C. C. 211. 

2328. Official of society for protection of animals 
giving offender into custody^Authority as such 
under Cruelty to Animals Act, 1849 (c. 92).]— 
Pltf. was given into the custody of a constable hy I 
an inspector of the Royal Society for the I’revcn- 
tion of Cruelty to Animals, & brought an action for 
false imprisonment against the society & the 
inspector, who^ dW not appear. In the rules of 
deft, society its inspectors were described as 

‘ constables,” & there wore dirocf-ions for giving ■ 
offenders into the custody of policemen, where | 
within reach, under the supposed provisions of the | 
above Act, which, however, only entitled the ! 
public to complain & the police to take into cus- | 
tody: — Held: the inspector was acting within I 
scope of his authority as defined by the rules, & the 
society was liable. — Line x\ Royal Society for i 
THE Prevention of Cruelty to Animals tV: I 
i\r\RSH (1002), 18 T. L. H. 034. i 

2329. Restaurant manager arresting customer — | 
Authority as such.] — The manager of a restaurant I 
has authority to give into custody persons acting ' 
in a riotous manner, <Sg his em])loyers are resiion- ' 
siblo for the wrongful exercise of such authority. — i 
Ashton v. Spiers & Pond (1893), 9 T. L. H. 6*06. I 

2330. ,] — The manager of a restaurant 

gave pltf., who had partaken of refreshments therf‘, 
into custody for refusing to ])ay the amount of the 
bill, the accuracy of wliich pltf. bond jide disputed. 
Ill an action against the proprietors of the res- 
taurant. for false imprisonment, the jury found the 
manager gave pltf. into custody to mak(* him ])ay 
the hill : — H eld : the proprietx^rs wer(‘ not liable for 
the act of the manager. — Steuman v. Baker & Co. 
(1896), 12 T. L. R. 451,0. A. 

, —Folld. IIunHou r. Waller, 1 1901] 1 K. IL 390. 

PrincipaVs LiabilUy for AgcnVfi Trcftpcuts. 

(a) To (loads. 

Where principal is corporation.] — Sec Oorpura- , 

TIONS. ; 

Wrongful distress.] — See Distress. I 

Wrongful execution.]— >sVc Execution. > 

I 

{b) To Land. i 

2331. Farm manager while scouring stream — 1 
Authority as such.] — A farm manager, howev(‘r ’ 
extensive hi.s powers may be, has no iin jdied autho- ‘ 
rit.y to trespass upon a neighbouring farm for the 
benefit of his employer. 

Defts. owned a “ sewage farm,” A intrusted the 
entire management thereof to A. Between the 
sew'ago farm A certain land occupied hy a tenant 
of pltf. there flowed a stream, for the purpose of 
scouring which A. tnjspassed upon the bank 
occupied hy pltf.’s tenant ^ cut down brushwood 


growing thereon. The time occupied by the 
scouring of the brook was eleven days, during which 
period none of defts. was or could be aware of the 
trespass ; A.’s disbursements for wages on account 
of the scouring were repaid by defts. in the same 
manner as his ordinary disbursements. The mo- 
tive of A. in scouring the brook thus was to improve 
the property of defts. & the neighbourhood 
generally : — Held : there v as no evidence that the 
trespas.s of A. was within scope of his authority. — 
BOLlNtHlROKE (ViSCOUNT) r. SwiNDON NEW TOWN 
Local Board (1871), L. R. 9 C. P. 575 ; 43 L. J, 
r. P. 287 ; 30 L. T. 723 ; 23 W. R. 47. 

Annotation : — Refd. Flood v. .lackBon, (18951 2 Q. B. 21, 
C. A. 

2332. Person sporting over land — Distinction 
between authority & licence.] — If A. gives B. leave 
to go on a field in which A. has no right, & B. goea 
there, this will not make A. liahh^ as a co-trespasser 
with B. ; but if A. orders & authorises B. to go on 
the field, & lie does so, A. is a joint trespasser with 
B., the latter being an authority, the former a 
leave A licence only. — Robinson v. Vaughton 
(1838), 8 (\ A P. 252. 

(c) To Perso}i. 

2333. Soldiers preventing egress from house — 
Authority to search for refugee.]-- Deft., Lieu- 
tenant-! iovernor of tiihraltar, wishing to obtain 
))Ossession of T., a Spanish refugee, whom ho 
thought to be harboured in pltf.’s house, adjoining 
the liouse of an English merchant- residing at 
Gibraltar, placc'd a j>art y of soldiers under the com- 

! mand of his milhai y s<icrotary, wlio ordered them 
I to surround ])ltf.'H liou.se ; A in the course of their 
duty one of the? soldiers prevented i)ltf.’8 ogress. 

I In an action for assault A- false imiu’isonment : — 
j Held : ( 1 ) there was suniiuent evidence to go to the 
jury t hat tht‘. various ju'oecedingH were under the 
direction A (^arrit^d on hy the authority of deft, ; 
(2) the soldiers being directed to search for T,, 
whose person tliey did not know, the military 
secretary in comniand of them was only carrying 
out his Orders in direct ing t hem to iirovent all 
liersonsfrom leaving tlie liouse ; (3) deft, wasliable 

for this particular act. Gi.ynn v. Houston (1841), 

2 Man. A G. 337; 1 State N. H. 1368; 2 
Scott, N. R. 518 ; 5 .lur. 195 ; 133 E. R. 776. 

For full anus,, ttev Tukm'ams. 

2334. Assault by broker — Authority to execute 
distress warrant.] — A water co. having power under 
a private Act» to distrain for arrears of water rate 
is not responsible for an assault committed by a 
broker or his assistants when oxeimting a distress 
warrant. — Uichaudh v, We.st Middlesex Water- 
works (V). A Newton (ISS5), 15 Q. B. D. 660; 

54 L. J. Q. B. 551 ; 49 .1. P. 631 ; 33 W. R. 902. 

2335. Assault by constables Sc steward of meeting 
On instructions of chairman.] — In an action for 
a.s.sault pltf. proved that he was present in the 
gallery of a larger hall wherci there was a meeting 
(convened by members of an assocn., A that deft, 
acted as chairman. There was an interruption In 


PART IX. SECT. 4, SUB-SECT. 1. — E. j twj ol the proceeds ; the co. tion of the portioti Uint Uic uitnor. 

(b). worked the estate by means of tlu; Bhoiild remain in posBOBsion until 

I diRTKerB os ita atrents or Hervants. A waH default was made , but there was no 
r. Diamond dUjoers felling trees — ; rcHponfllUe for the nets of such aRcnth expross stlpulstion to that effect. 
Authority from comm^U to search for ' In the oourflo of their employment, sucli During: the ai>sunrc of A., fi. sent an 
diamonds.] - (>n the invitation of a i as the fellinii of trees. — P niki. D, M. oiirent to the station with n demand In 
mining CO. many diggers settled on t ho I Co. r. Bkklin Mission Society (1909), writing for repayment, which was 
property, which hod been conceded to 10 H. C. 210 ; 3 Biich. A O 391 ; 19 served on A. ’a wife, A In default of 
the CO. by b. M. Society, A took out ! C. T. R. 301 --- S. AF. myinent B.’« agent immediately took 

claims, for which they paid the co. j , , , . . of the run A the sheep on 

Us. per month each. The diggers were | s. Mortgaaees agent taking posses- there woe no default which 

not rostered claim-holders A could I sion.l— A. ratged. a sheep run to B. Justified P. in entering into potees- 
Dot themselves legally sell, but brought The deed stipulated that if the mtgor. slon A seising the property, A A. 
all diamonds found by them to the should make default In payment of the was entitled to substantial damages^ — 
offices of the oo. whloh sold the dia- amount on demand, the oitgoe. should Moors r. BnsLUCT (1883), 48 L. T, 918 ,. 
monds A paid the diggers a perocn- be at liberty to enter. It was the Inten- P. C.— AUS. 
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Aoenoy. 


Sect* 4 . — PrincipaVa liability for torts committed hy 
agent : Suh->8€ct. 1, E. (c) d' P. ; aub-secta* 2 
<fer 3. Sect. 6: Su b-sect . 1, A . dr B.\ 

the gallery near to the place where pltf. was 
standing, upon which deft, said, “ I shall be obliged 
to bring those men to the front who are making the 
disturbance, firing those men to the front.” Pltf. 
was making no disturbance, but, according to his 
statement, he was seized by a man with a white 
ribbon in his coat two policemen, & dragged over 
some benches to the front part of the gallery, & 
thereby injured. There was nothing to show the 
position or duty of those who seized him, or whether 
any instruction as to keeping order had been given 
them by deft. Ijefore the act comi>laincd of : — 
Held : there was no evidence to go to the jury of 
any liability on tlie part of deft., as there was not 
the ordinary relation of master 6c servant between 
him & t hose who assaulted pltf., but only a i)arti- 
cular direction as t() a particular matter, & the 
words used by deft, did not authorise the odicers to 
act upon tiioir judgment as to who were the persons 
making the disturbance. — Lucas v. Mason (1875), 
L. it. 10 Kxcli. 251 ; 44 L. 3. Ex. 145 ; 33 L. T. 
13 ; 30 J. P. 003 ; 23 W. It. 024. 

2336. Assault by manager of furniture business 

— Authority to remove furniture let under hire 
& purchase agreement.]— Deft., proprietor of a 
furniture business, appointed an agent to be 
manager of a local branch of his business. The 
agent, whilst engaged in removing from pltf.’s 
house some furniture which he had let under a hire 
& purchase agreement, to a person who had been a 
lodger there, committed an assault on pltf., who 
was trying to resist the removal. Eor this assiiult 
the agent was convicted iV: lined. Idtf. then ! 
brought an action against, deft . t o recover damages i 
for the assault : — Held : ( 1 ) t he jury w«u’c justilied | 
in finding that the agent, was acting within scope 
of his authority; (2) tlie conviction of the agent 
did not, by virtue of OlTences against tlie Iverson 
Act, 18(11 (c. JOG), s. 4.5, operate so as to release deft, 
from liability to pay damages. — D yeu r. Munday, ‘ 
[1895] I Q. Ji. 712 ; (11 L. .1. Q. B. 118 ; 72 L. T. ! 
448 ; ,50 ,1. 1*. 27(1 ; 43 \V. U. 410 ; II T. L. IL ' 
282 ; 14 li. 30(1, 0. A. , 

Jtniofalions : — Refd. llaiiiiyn r. ITouston (ll)u2), 87 li. T. * 

TiOO, V. A. : Kadlcy r. ]., V. i\ (1JU3), 1()‘) I., T. 162. 

2337. Trespass committed by infant.] — The rela- 
tion of father & son, though tlie son is under age A 
living with his father as a member of the family, 
does not make the acts of the son more binding on 
the fat her than the acts of anybody else ; the fat her 
is not liable for his son’s tretepassos committed with- 
out his authority (Wili.k.s, ,1.).— Moon r. Towers 
(18(10),8O. B. N.S.On ; 141 E. B. 1300. 

Assault by servant of railway or tramway com- 
pany .] — Sec Master & Servant. 

P. PrincipaVs Liatnlily for AlisccUaueous Torts of 
Agent. 

Blockade — Breach of.] — Sec Prize Law A' 
Jurisdiction. 

2338. Bribery by partner of third party’s agent.] — 

Whore it was in the course of tlie business of defts., 
a firm of grain merchants, which consisted of two 
partners, bo obtain by legitimat e means information 


in regard to contracts made or tendered for with 
brewers or with buyers of ^rain by competing firms, 
A one of the partners obtained such information by 
bribing a clerk of pltf., a competitor in business, to 
break his contract of service by dishonestly & im- 
properly communicating to him loaowledge obtained 
in the course of the clerk’s employment : — Held : 
both partners were responsible m damages to i>ltf . 
for the action of one of them as aforesaid, on the 
ground that it was within general scope of authorit y 
given to him as partner to conduct the business of 
the firm. — Hamuyn v. Houston (John) & Co., 
[1003] 1 K. B. 81 ; 72 L. J. K. B. 72 ; 87 L. T. 
500 ; 51 W. R. 99 ; 19 T. L. 11. 60 ; 47 Sol. Jo. 00, 
C. A. 

2339. Copyright — Infringement of — By singer em- 
ployed by music-hall proprietor.] — Deft., proprietor 
of a music-hall, had engaged a singer, wlio on 
numerous occasions sang a song, of the copyright 
of which pltf. was assignee. Deft, at the trial 
denied that he had directed the song to be sung ; he 
was in the hall when it was being sung, but had 
never heard the whole of it. The jury found a 
verdict for pltf., Sc awarded a penalty of £2 for each 
occasion on which the song was sung : — Held : (1 ) 
inasmuch as the singer was hired by deft, to sing 
what songs he liked, A no supervision or control a s 

i exercised as to coyiyright, tlicre was evidence of 
agency & authority to sing the song complained 
of ; (2) there was no ground for disturbing the 
verdict. — Monaghan r. Taylor (1886), 2 T. L. R. 
685, D. C. 

Annotation: — Reid. Kelly ‘a Directories r. Gavin & Lloyd's 

(11101 ). 84 L. T. r)Sl. 

Libel.]— >sVr Lthicl A Suander. 

Patent — Infringement of.] — Sec Patents & 
Inventions. 

2340. Smuggled goods — Agent protecting.] — 

Where a trader harbours Sc conceals smuggled goods 
he is liable in penalties for the illegal act of a ser- 
vant, done in the conduct of the business, with a 
view to protect the smuggled goods, though the 
master be absent at the t ime, Sc the act be done by 
the servant upon tlic exigency of the occasion when 
the goods are diaeovered. — A.-G. v. Siddon (1830), 
1 Vv. Sc 3. 220 ; 2 Man. Sc Rv. M. C. 533 ; 1 Tyr. 

41. 

AniwUitions : — Distd. Lyons r. Marlin (1838), 7 L. J. 

G. li. 214 ; Harrison r. Lcaper (1862), 26 J. P. 373. 

Apld. Soarlc r. Reynolds (1866), 14 L. T. 518. Distd. 

Newman r. Jones (1886), 17 Q. B. D. 132. Refd. A.-G. r. 

Hidden (1832), 2 T>t. 523 ; Dowhirst r. Pearson (1833), 

1 Cr. & M. 365 ; Coleman v. Tliehos (1855), 16 O. B. 104. 

Trade name — Misuse Sc passing off of.] — Sec 

Trade Marks, Trade Names & Designs. 


Sub-sect. 2. —Limitations on Principal’s 
Responsibility. 

Crown.] — See Constitutional Law ; Crown 
Practice. 

Corporation.] — See Corporations. 

Trade union.] — See Trade Sc Trade Unions. 
Local authority.] — See Highways, Streets Sc 
Bridges; Master & Servant; Np:gligencp. 

Compulsory pilotage.] — See Shipping & Naviga- 
tion. 


PART IX. sect 4. sub-sect. l.—F. | 

29^0 i. Smugglrd goods --Affent protect- ' 
Ing — Ignornnre of principal.] — In a 
suit to recover the value of bullocks , 
hired by deft. *8 gnmastah to convey 
ftalt from Govt, gohiha, which wvlt ; 
in eiocNs of the nuantity In the Govt. ! 
bass oninff to the fmnd of the firoinoAtah, 1 
A waa seizcHl ny the salt ofncials as 
eontraband, A the Imllooks sold under i 
He^tHatkm X. of 1819 : — field : neither j 
want of authority on the part of the 


promaistaU nor ignorance of deft, could ! 
be pleaded to exonerate deft, from tho > 
coiiscQuences of his servant's fraudulent I 
net. — Saphoojunna r. Ramhurry i 
Mu.vdut. (1802), 1 Hay, 40L— IND. j 

t Quiet enjoyment of lease rnre- j 
\}enied hy agent of iraaar.l — The agent of 
an Insurance co. at T. granted a lease | 
to pltfs., barristers, etc., of one flat of j 
the CO.'S orflees, oontninlng the usual | 
oovenant for quiet eniorment, Sc re- : 
oeired the rent. The caretaker of the I 


whole building, who lived at a dis- 
tance, locked the outer street door at 
6 p.m., thus excluding pltfs. after that 
hour, A the agent refused to let them 
have a key unless they got the caretaker 
to be present : -Hda : the co. were re- 
sponsible for this sot of their agent, 
wliloh was olearly a denial of 
rights under the lease. — Maclxnnak 
V. Royal IxeunsiircE Co. (1870). 39 
U. C. R. 516.-<;AN. 
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Sub-sect. 3. — ^Misrepresentations. 

See Sect. 3, Sub-sect. 4. 


Sect. 5.— ADMISSIONS BY AGENT. 

Sub-sect. 1. — ^Admissions made by Agent to 
Parties other than Principal. 

A. In General, 

2341. In course of employment.] — What is said 
by an agent respecting a contract or other matter 
in the course of his employment, which contract or 
matter is the foundation of the action, is good 
evidence to affect the principal ; otherwise what is 
said by him on another occasion.— 1 'kto t>. Hague 
(1804), 5 Esp. 134. 

2342. .] — The declarations of an agent are 

only evidence against his principal where tliey form 
l)art of the contract wliicli he is employed to nego- 
tiate on the behalf of the princi|>al. 

Where B., through the medium of his agent, 
chartered a ship to A. & engaged by the charter- 
party that she was seaworthy, a letter written by 
the agent to a third person, previous to the cliarter- 
])arty being effected, tendering the ship for hire, 
was not admissible in evidence, since it did not 
form a part of the contract on which the action 
was founded ; the agent himself must be called. — 
Betham V, Benson (1818), Gow, 45. 

2343. .] — An agent can only act within .scope 

of his authority as such ; declarations made by 
liini, as to a particular fact, are not admissible in 
evidence unless they relate to an act done by him 
in the course of his particular employment as such 
agent. — Schumack v. Bock (1821 ), 10 Moore, O. P. 
30 ; 3L, J. O. S. O. P. 57. 

2344. .] — In an action iigainst a sheriff, ad- 

missions by the under- sheriff are not evidence unless 
they accomf)any some official act of the latter or 
tend to charge himself. 

In an action against the sheriff for taking illegal 
poundage, declarations of tlie uudor-siieriff , after he 
was out of olhco, were not admissible t-o prove tliat 
the bailiff charged with the extortion was the 
sheriff’s authorised agent. 


There is no difference between one agent ^ 
another if the observation relied on is merely a 
gratuitous one, not made in the course of his duty 
(Denman, C.J.). — Snowbali. v. Goodbicke (1833), 
4 B. & Ad. 541 ; 1 10 E. R. 569. 

2345. Casual conversation.] — The rule that 

an admission made by an agent in the course of the 
execution of his agency is binding on the principal 
does not apply to a mere casual conversation. 

Where a statement was made by pltf.’s attorney 
to deft.’s attorney in a conversation outside the ct. 
two days before the trial : — Held : the statement was 
not receivable in evidence against ]>Uf. — 1 ’etCH v, 
Byon (1840), 9 Q. B. 147 ; 1 New Pract. Gas. 603 ; 
16 B. J. Q. B. 393 ; 11 .Tur. 37 ; 115 E. R. 1231. 

See, further. Solicitors. 

2346. Within scope of authority — Statements 

forming foundation of contract.] — Though an ag^ent 
may within scope of his authority bind his nrincipal 
by his agreement, in many cases by his acts, 
evidence of liis declarations is confined to what is, 
either by the statement itself, or as tending to deter- 
mine the quality of contem])orary acts, the founda- 
tion of, or iridiKM'inont to, the agreement. — Fair- 
i.TE V. Hastings (1S04), 10 Ves. 123 ; 32 K. R. 791. 
AnnoUttioiis Pethani v. JUmisou (1818), Gow, 45. 

Apld. Garth v. lloward (1882), S Hint?. 451. Retd. Lont?- 

horn V. Allnutt (1812), 4 Taunt. 511 ; Klorodith v. Foofcner 

(1818). 11 M. 6c W. 202 ; Udell r. Aihorton (1861), 7 

II. 6: N. 172. 

2347. Contract In writing.]-— Where 

the question is whetli<‘r was inductHl to sign 

the contract siuhI on by the- fraud of pltf.’s agent, 
(jvideiice of tlie i*epresen1 at ions made by the agent 
to induce dt^ft. to (uiter into lb(‘ contract is admis- 
sible, notwiUistaiuling the contract was in writing, 
— llOTSo.N V, Browne (1800), 0 (’, B. N. 8. 442 ; 
30 B. J. V. P. 100 : 42 E. R. 17 B 

Zi. Ad^nissibility i u hj vidcncc of A(jnii\s AdniitiHioiis, 

2348. Agent of charterer — Words used by inter- 
preter when interpreting between agent & ship- 
master.] — When the -communications between the 
captain of a shij) an agent of tiie (‘iiartorer 
abroad takes place tlu'ough the medium of an inter- 
preter in consequence of tlio inal)ility of tlie agent 
to Sjieak English, tJio words us<‘d by tlie interpreter 
for that purpose ani admissible^ in evidence as if 
they wore tlic words of the agent. — UxiiD v, Hos- 
Ki.Ns (18,55), 5 10. A B. 72!) : 25 B. .1. (i. B. 55 ; 20 


PART IX, SECT. 6. SUB-SECT. 1.— A. 

2841 i. In voar»c nj emptf^ment ,] — An 
admlBHlou not on oath by an agent Ih 
only adralHslble when it is part of the 
res Qtstm or is made In the course of 
making a contract for his principal. 
Fairlie v, flastitigs, 10 Ves. 126, & 
Higgs V, Laurenr* , 8 Terra Hep, 4.'>4, 
cited.- -Casey r. WFsrwoirrn (1877), 
Knox, 1C.— AUS. 

2341 li. -1 — The stalemcntH of 

sigonta, made after the contract han 
l»eca perft'oted, arc in admissible as 
evidence.— Keiu'ath v. Son MirruAi. 
Tnourani E Co. S: \XKOV\TH (18GU>, 14 
I,. C. J. 90.— CAN 

2841 iii. .1— A principal is not 

bound by the ^tatemente of Ws agent 
after the hani>cniug of the act sued on 
unlee*^ the agent liad authority to make 
such BtatenrentH. - Down v. Lek (1887), 
4 Man. L Jl. 177.— CAN. 

2341 Iv. .1 — The admission or de- 
claration ot an agent hinds his prin- 
cipal onlv when it is made during the 
contlnoance of the agency in regard 
t<i a transaction then dcriending. The 
evidence of a oerson who has ceased to 
bo agent Is inadmUisihle to serve as a 
corumenoemoat of proof againot his 
principal, to contradict the terms of a 
contract of loan mode during the 


existence of the ageiirv.— Knox r. 
Hui VIN (1803), Q I S. C. :;il. -CAN. 

2341 V. .1 — AdiniHsions by an 

agent of thevondee, made mout liH aftei 
tUetransatUion had taken place to a i»(^r- I 
son v\ ho had notldnor whatever to do wi 1 1 1 I 
It, are no part of tlie, res gestor 6c are not 
admi.sHible to estaldisli a eontmet of ! 
sale of goods 6c I heir delivery. — L k 
Hea N cr. La pohtk.M A UTIN 6: Co. (1911), I 
1 K. L. K. 261 ; 40 N. H. Jt. 168.-- ! 
CAN. 

2346 i. Within scope oj anihorityA — 
l)c«laratlouH of members of a com- 
mittee appointed liv a corpn. to Buper- 
inteud the construction of a sewer, 
made while the work was in progress, & 
relstivo thereto, are evidouec — being 
declarations of an agent relative to a > 
matt4?r within his authority. — Uii.ey r. ; 
St. Jons Corpn. (186.5). 0 All. 204. — 
CAN. , 

2346 ii. .1 — Dciclaratlone made by 

an agent beyond apparent pcofio of his \ 
authority cannot hind the principal. — 
Tuayek r. Street (I803», 22 U. C. R. ' 
352.— CAN. j 

2346 ili. — . 1 — ^Tlio statemonta of 
the president of a i^ank, not being res 
gesfsB nor within scope of his authority : 
— Held : not evidenee against the 


liank. - lU.AeK V. Hank of Nova 
Scotia (18SP), 21 N. S. R. 448. --CAN. 

a. “ WUhout prejudice " -'Limited to 
slatementH mtule. in caimcUy in which 
pe.rsuu made same.] -Tlie words with- 
out prejudice " useil to guard admiHsiouB 
marie )»y an agent us an agent <lo not 
guard samC' admissiouH on its being 
Kought to use them in otluT proceedings 
against the as a prlnelpul. — 

(io.')PMAN t. HlTuriEH (1862), I. W. Sc W. 
202.— AUS. 


PART IX. SECT. 6, SUB-SECT. 1.— B. 

b. .4 (lent of hank — hupHeate de- 
posit slip initialled by A — A duplioato 
liauU depoHlt slip initiulicd by a elcrk, 
6: coming from the poi^sossion of pltfs. 
Ih admlSHlhle In evidence to prove a 
payment Into a hank anthorlsed by defts. 
to rooelve payments on their account. — 
Gahky r. FNTIVORTII (1877), Kdox, 16. 
—AUS. 

0. Age.nt oj occupier — Admissions aS 
to cccupancy for taxation purposes,] — 
An authority to ent^r into occupancy 
doofl not include an authority to admit 
the fact of occupancy ; ft evidence of 
tin admission liy an agent of the prin- 
cipal 8 occupancy I** r(»t proof of such 
occupancy sufTlcIcnt to flv Uio principal 
with pa> ment of rates due only from an 
occupant. — L ainq r. Hkbbebt (1862), 
1. W. 6: \V. 155.— AUS. 
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Agency- 


Sect 6 , — AdmissionB by agent: Suh^secU 1, JP .] 

L. T. O. 8. 149 ; 2 Jur. N. S. 135 ; 4 W. B. 05 ; 
110 E. R. 653. « . . . . ^ 

2849. Agent of creditor— Receipt indorsed on 
writ.]— A receipt, given by the a^ent indorsed on 
the back of a writ as issuing it, for the sum 
claimed, is admissible to prove pa 3 anent of that 
sura between the same parties without calling 
the agent. — Weary v, Alderson (1838), 2 Mood. 
& R. 127. 

2350. Agent of debtor — Letter containing admis- 
sions.]— Payments wore made by A. purporting to 
bo on account of deft. , who took credit for them. A 
letter was written by pltf. to deft., which was 
answered by A. in a letter stating deft, had 
handed pltf.*s letter to him. A.’s letter contained 
an admission of the dc^bt : — Held : there was 
evidence of A.’s authority to make the admission. 
— Morel v, IlAurumouGii (Lord) (1835), 1 Gale, 
146. 

2351. Agent of partnership — Statement after 
change of partners.] — A., B., C., & I), carried on 
business under the name of L. Co. A. & B. retired. 
After their retirement, which was not publicly 
riotilled, C. & D., who continued to carry on busi- 
ness under the name of L. Co., appointed an agent, 
who wrote a letter containing admissions : — Held : 
the letter was not admissible against A. & B. — 
Jones v. Hiibauh (1836), 4 Ad. & El. 832 ; 2 liar. 
<S: W. 43 ; 6 Nev. k M. K. B. 428 : 5 L. J. K. B. 
153 ; 111 E. R. 007. 

Annotations : — Apld. Flnliiy r. Prist, ol & Exetor lly. Co. 

(1X52), 7 KxcU. 409. Mentd. Slinpson r. In^lcby (1872), 

26 L. T. 643. 

2352. Statements made acting under instruc- 

tions of individual partner.] — Defts., being in part- 
nership asry. contractors under the name of W., A. 
k Co., contracted with a ry. co. to do certain works, 
ir. & R. made a sub-contract with defts. to do part 
of the work, A, for that purpose requiring coals to 
make bricks, A., without the knowledge or assent 
of his co-partners, signed in the name of the 6rm k 
delivered to pltf s. a guarantee, not addressed to any 
person, for paj^ent of coals to be supplied to U. k 
R. Idtfs. having pointed out the omission, a clerk 
of W., A. & Co., by the direction of A., wrote to 
plifs. stating that the guarantee was intended for 
them. The clerk, also without knowledge of the 
other partners, wrote to pltfs, certain letters 
amounting to evidence of an account staled in 
respect of the nniount due on the guarantee. The 
ct. having held that the guarantee did not bind the 
lirm : — Held : as the llnu was not bound by the 
guarantee, the letters of the clerk respecting it wore 
not evidence of an account stated as against the 
other partners. — Brjoti^p:!. v, Williams, Aykroyd 
k Price (1840), 4 Exch. 023 ; 10 L. J. Ex. 121 ; 
14 L. T. O. 8. 255. 

Annotations Distd. lie West of Kiii^land Bank, Kj p. 


Booker (1880), 14 Gh. D. 317. AppTfd. Suiall v. Smith 
(1884), 10 App. Cas, 119, 

2358. Agent of person employing contractor — 
Statements as to payment.] — A. sent B.’s agent a 
list of prices at which he would do work, B. wrote 
a letter to his agent, stating he would agree to the 
prices, if A. would consent to be paid at stated 
periods, the first payment to be “ in Nov.” The 
agent showed this letter to A., & said to him he 
might consider the £100 to be payable on “ Nov. 
1.” A. afterwards did the work for B. It was 
left to the jury to say whether that which the agent 
said to A formed part of the actual contract be- 
tween the parties, or whether it was a mere observa- 
tion by tne agent himself. — Knapp v. Harden 
(1835), 6 0. k i\ 745 ; 1 Gale, 47, Ex. Ch. 

Annotation : — Befd. Ilaysolden r. Staff (1836), 6 Ad. & El. 
153. 

2354. Agent of seller — Statements made at time 
of sale.] — Where a principal employs an agent or 
servant to sell for him, what such agent says as a 
warranty or representation at the time of sale, re- 
specting the thing sold, is evidence against the 
principal; not what he said at another time. — 
Helyear V, Hawke (1803), 5 Esp. 72. 

Annotation: — Distd. Brady r. Todd (1861), 9 C, B. N. S. 
.692. 

2355. Statement as to warranty.] — In an 

action ()n the warranty of a horse sold by deft.’s son 
as his father’s agent, a part of the defence being that 
the son had no authority to warrant-, it was pro- 
posed to ask a witness whether, on tlio day on 
which the sale took place, deft.’s son did not, in 
answer to a question put by the witness as to the 
price of the horse, say he w ould warrant the horse : 
— Held : this evidence was inadmissible, as being 
a conversation with a stranger ; if deft.’s son in 
offering the horse for sale had offered a warranty, it 
might have been otherw ise, as that would have been 
a statement accompanying an act done in the com’so 
of his agency. — Allen v. Denstone (1839), 8 C. A 
P. 700. 

2356. Agent employed to buy — Acknowledgment 
of receipt of goods.] — Where an agent is employed 
to buy goods, his acknowledgment of having re- 
ceived them is evidence of a delivery to the buyer. — 
Biggs v, Lawrence (1789), 3 Term Rep. 454 ; 100 
E. R. 073. 

For full uuns., sec Contract. 

2357 . Waiver of conditions of purchase.] — 

Pltfs., through their agent, M., purchased cattle 
from deft, on c.i.f. terms, the terms as to insurance 
in the contract being that it was to be “ against all 
risks.” On the form of policy, w^hich the ct. held 
not to comply with the terms of the contract, being 
submitted to him, M. asked if the policy covered 
I foot k mouth disease, to which deft, replied, ” 1 


23541. Agent of seller— iytaieinenismadc 
when ddUerg due.) — Doft«. by their 
agent oontractod to dolivor oil to pltf. H 
oiiatomers on rooeipt of orders from 

S tf. ; on complaint by pltf. of irrogn* 
rlty in delivery tlio accent stated they 
had no oil to glvo him ' — Held : this 
«itateineut by dofts * agent of their 
inability to perform woo a breach of 
^ntraot upon whlcli pltf. might sue. — 
LBFBON n. North Britihh oil Co. 
(1874), I, U. 8 C. L. 309.— IR. 

2854 U. Casual conversation ,] — 

Kepresontatlons wore made by pltf.’s 
agent for sale of lands to deft., a friend, 
in the cowrso of social intercourse, not 
for the purpose of advancing pltf.'s 
interests or of assioting in the disposal 
of the p»^port.v, but for the purpose of 
giving that friend Information by which 
they both might profit Held .* such 
representations wore not binding upon 


pltf.-- <J. P. U. V , AITKKN 

W. L. R. 999 ; 10 W. W. R. 1062 ; 

20 D L R. 357 — CAN. 

d. Land agent— Letters to lessee,]— 
A lessor will be affected by letters 
written to a lessee, by his land agent, 
who had the key of tlio chamber in 
which hla title doe-i.s were, that being 
Huffloient to constitute him on agent 
for the purpose, A protect the tenants 
in their fair transactions with sncli 
agent.— Firman v, Oilmonde (1829), 
Beat. 347. — IR. 

e. Manager — AcknowledgnientM by.) 
— The partners of a concern are bound 
by the acknowledgments of their 
manager os tliclr avowed agent, — 
MiBSPTK V . Qeush Chun per Chuckeb- 
BOTTI (1875), 24 W. R. 34.— IND. 

t Manager conducting business for 
liquidator— Statements as to value of 


assets.] — II. made an oflor for the a®BCtH 
of a business, wbioh offer was accepted, 
k a purchase agreement executed. 
With some delays the purchase was 
carried out & the purchase -money 
paid. H. claiiTied that he hod been 
grossly deceived by S., acting for the 
liquidator & vendor of the hosiness, as 
to the extent k value of the assets of 
the business, A claimed repayment of 
part of the purchase-money. S. was 
the manager appointed by tbe liqui- 
dator to manage the bualnc®.® as a going 


concern, but he had nothing to do with 
the negotiation ot the sale of tbo 
buMloeas, although he had furnished H., 
at his request, with a statement ot Its 
assets i—Tield: 8. had no anthority to 
give information, A H.’s claim for re- 
payment of auy of the purchase-money 
failed.— /?c Hamilton Manupactturinc. 
Co.. Ltd., Hall's Case (1912), 23 
O. W. R. 473 ; 4 O. W. N. 421.— CAN. 
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think it does.*' Thereupon M. said, ** Then it will 
4o ” : — Held : pltfs. were not estopped from saying 
the policy was not in accordance with the contract. 
— Yuill & Co. V. Robson (Scott-Robson), [1908] 
1 K. B. 270 ; 77 L, J. K. B. 259 ; 98 L. T. 304 ; 
24 T. L. R. 180 ; 52 Sol. Jo. 192 ; 11 Asp. M. L. 0. 
40 ; 13 Com. Cas. 166, C. A. 

For full anns., see Insurance. 

2358. Broker — Letter written by.] — A letter 
written by an agent or broker, by whom a contract 
has been made for sale of goods, is not evidence 
where such agent or broker can be called as a wit- 
ness. — M aesters V, Abraham (1795), 1 Esp. 375. 
Annotaiion : — Reid. Fairlie v. Ilastiiifirs (1804), 10 Ves. 123. 

2359. Clerk — Conversation & threats of overseer.] 
— ^An agent cannot bind his principal by any act or 
declaration which is out of scoiie of his authority. 

In an action in a cty. ct. by a collier against his 
employer (one of the dii'ectors of a co. ) to recover 
wages upon the ground that they had been paid in 
goods in violation of Truck Act, 1831 (c. 37), it 
appeared that the co. kept a shop for the sale of 
goods, adjoining their office, where tlic wages were 
paid ; that the workmen (including pltf . ) were paid 
their wages monthly, but were often })aid advances 
in cash at the office during the currency of the 
month, &; that ])ltf. had received A expend(^d such 
at the shop in goods subsequently to Jan., 1851, A 
tiiat was the amount now sought to bo recovered. 
There was a coal clerk, whose duty it was to ascer- 
tain the amount of each man’s earnings. It was pro- 
posed on the part of pltf. (ogive evidence of a con- 
versation between 11 . ( the overman under whom i>ltf . 
worked) & pltf. in order to show that some con- 
straint was used to induce him to deal at the shoj). 
The judge at firstrejocted the evidence, but it after- 
wards appeared that at the time of the conversat ion 
a paper was i)roduced ))y Jl. containing a list of 
names of men working in his level, including that 
of pltf.,& H.,on being examined respecting it, said, 
“ 1 had the list from the office from 1 1. | the coal 
dork]. He is a clerk under B. ftlie coal agent] in 
the office. I had the paper from W. H. to remember 
the names that did not deal at the shop.” The 
judge thereuf)OU licld tliat what was said by H. 
when he produced the list to pl(.f. was admissible 
against deft. On ai)pcal : — Held : ( 1 ) the evidence 
was not admissible, as H. had no authority to bind 
deft, by any act or declaration relating to the 
disposal of the men’s wages. — Oldinci i\ Smith 
(1852), Cox, M. A JJ. (i2() ; 19 L. T. O. 8. 140 ; 10 
.r. P. 000 ; 10 Jur. 407. 

For full uims., see. Factories Shops. 

2360. Master of ship — Declaration based on hear- 
say.] — Declarations of the master of a vessel are 
admissible evidence against the owners because he 
is their agent. The declaration of the master can- 
not be rejected on the ground that his knowledge of 
the fact of which he spoke was derived from hear- 
say, though it may have but litth^ weight. — Tmc 
Ari'iEON (1853), 1 Ecc. & Ad. 170 ; 3 D. T. 123. 

2361. Evidence before receiver of wrecks.] — 

In an action for a collision the examination of the 
master of pltf.'s ship, taken by the receiver of 
wrecks under M. 8. Act, 1854 (c. 104), s. 448, is not 
admissible for deft, under s. 449, for the purpose of 
proving that the damage to pltf.’s ship from the 
collision was on her starboard bow, sucli fact being 
offered for the purpose of showing that pltf.’s shix) 
was in fault, since the question which ship caused 
the damage to the other is not a matter which the 
receiver has power under s. 448 to inquire into. — 
Notiiard (Nortiluid) r. Pepfer (1864), 17 P. B 
N. 8. 39 ; 4 New Rep. 331 ; 10 L. T. 782 ; 10 
Jur. N. S. 1077 ; 2 Mar. L. C. 52 ; 144 E. R. 16. 

Annotations : — CoilSd. The Emperor, The Zopher (1864), 12 

W. n. 890. FoUd. The Little Lizzie (1870), L. Tl. 3 A. & K. 


SO ; JU the Harry Coxon (1878), 3 P. D. 156. DM. 

I The Solway (1885), 10 P. D. 137. 

* 2362. Mate or members of crew — ^Deolaratlon.] — 

The principle of declarations by agents does not 
extend to the mate of a ship, even when he is in 
I charge of it, or to the crew, so as to make declara- 
I tions by the mate or members of the crew admis- 
sible against the owners of the ship, — The Actjbon, 
No. 2360, ante. 

2363. Officers of company — Secretary — Letters 
promising payment.] — In an action upon an agree- 
ment to do work for a ry. co. to the satisfaction of a 
sub-committee & of the general board of directors, 
letters written by the secretary promising payment: 
— Held: admissible evidence to prove the work 
had been so done. — Bush r. Weiss (1846), 8 L. T. 
O. 8. 137. 

2364. Pawnbroker’s shopman — Statement relat- 
ing to transactions within employer’s business.] — 

Statements made by the shopman of a pawnbroker 
who is left in the shop to answer in his master’s ab- 
sence, can only be received in evidence in an action 
against the ma.ster when they relate to transactions 
which are strictly within th(' business of a pawui- 
brokcr, & arc not receivable if they relate to an 
advance of money not within the terms of Pawn- 
brokers Act, 1800 (c. 99). — (iARTii u. Howard 
Elemtno (1832), 8 Bing. 451 ; 1 Moo. & 8. 628 ; 
1 L. J. C. P. 129 ; 131 E. R. 408. 

Distd. U. W. Ry. C^o. v. WilliH (1865), 18 

C. R.N.S. 748. Mcntd.Udellr. Atherton (1861), 711. &N. 

172. 

2365. Railway officials- Night Inspector — Admis- 
sions as to loss of goods.] — in an action against a 

■ ry. co. for not convoying cattle to market within a 
reasonable time, a cty. ct. judge allowed evidence 
. to be given of a conversation, which took place a 
, week after the alleged cause of action arose, be- 
tween i)ltf. & a “ night inspector ” at one of the 
co.’s stations, wliose duty it w^as to forward the 
cattle, in which conversation the latter, in answer 
t o a question as to why he did not send the cattle 
: on, stated ” be had forgotten them ” : — Held : such 
' evidence was improperly admitted, it not being 
: within scojie of the man’s authority to make admis- 
' sions as to bygone transactions. — (Ireat Westi^rn 
Ry. Co. r. WiLUS (1865), 18 C. B. N. 8. 748 ; 34 
L. J. C. P. 195; 144 E. R. 639; sub mmi. Willis 
V. CiREAT Western Ky, Co., 12 L. T. 349. 

Annotation: — Distd. Johnson r. Lindsay (1889), 58 J. P, 

599. 

2366. Statlonmaster — Statement to police 

as to loss of goods.] — In an action against a 
ry. co. for the loss of a parcel containing 
money, defts. pleaded Carric^rs Act, 1830 (c. 68), 
ifc ])ltfs. replied that the parcel was lost by 
the felonious act- of one of the co.’s servants. 
It was proved the parcel was sent on July 27, 

I by defts.’ ry., addressed to a clerk of pltfs. at 
IT., where t here was a station on defts.’ ry., that 
the ])arcel was not delivered, that on the 
same day 11., a porter in defts. ’service at U, station, 
disaiipeared. A superintendent of police at C. 
gave, after objection by defts., the following evi- 
dence ; ‘‘I know 1^., the stationmaster at defts.’ 

ry. station at U. In consequence of a communi- 
cation I went to him on July 30. He told me that 
H., a parcel porter, had alisconded from the ser- 
vice ; that a money imreel was missing, & ho, P., 
suspected n. had taken it ; would I [Uie witness] 
make inquiries after him ? ” A verdict having 
passed for pltfs. : — Held : the evidence was rightly 
admitted ; for it must be taken that the station- 
laasW, being the person in charge there, had 
authority from defts. to set the police in motion, &; 
what he said pertinent to the occasion, when acting 
within scope of his authority, was evidence against 
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SetA.5.—AdmisaUtMby agent; Sub-sect, i, B. ; sub- 
sect. 2, A. & B.] 

defts.— K ibkstaix Buifsmy (^.v. By- 

Co. (1874), L. B. 0 Q. B. 468 ; *SL.J. Q. B. 142 , 
30 L. T. 783 ; 38 J. F. 667 ; 22 W. B. 876. 
JnnokUion: — Coiwd. Johnson d- Lindsay (1889), 63 J. P. 
699. 

2867* Referee — Statements concerning matter 
relerred.]— If A. refers B. for information upon 
any particular subject to 0., what C.^ says con- 
cerning it, when applied to by B. or his agent, is 
evidence for B. in an action against A. — ^Williams 
r. INNES (1808), 1 Camp. 364. 

AnnotcUions • — ApW. Sybray v. White (1836), Tyr. & Qr. 
746. Refd. R. 1 P. Mallory (1884), 60 L. T. 429. C. C. R. 

2368. Solicitor— Admissions before litigation.] — 

A letter written to pltf.’s attorney before action 
brought by the attorney who afterwards appeared 
in the cause for deft., is not evidence of a fact ad- 
mitted therein without further proof that deft, 
authorised the communication. — ^Wagstafp r. 
Wilson (1832), 4 B. & Ad. 339 ; 1 Nev. & M. K. B. 
2; llOE. R. 483. 

Annotati(yn : — Apld. Loy v. Potor (1858), 3 H. & N. 101. 

2369. Admissions made fraudulently.]— 

Whore a solr. had put in a fraudulent defence for his 
client without th(» knowledge of the client, making 
ndmissiotis in which judgment was obtained against 
t he client : — Meld : the ct. had jurisdiction to set 
aside Uio judgment & to permit the client to with- 
draw the deCeiKjo & ]mt in a fresh defence. — Wil- 
liams V. Preston (1882), 20 (>h. D. 072 ; 51 
h. J, Ch. 927 ; 47 L. T. 265 ; 30 W. R. 555. 


Annotation : — Bistd. Re YoniitfH, DogRctt v. llevott. Re 

Youukb, Vollum V. UovoU (1886), 30 Ch. B. 421, C. A. 

2370. Admissions made casually.] — Where, 

iu an action for use & occupation, pltf. iiroyed his 
case in the ordinary way, but it was elicited, iu 
cross-examination by deft.’s counsel, i)ltf.'s attor- 
iKiy had statcid to a witness that the premises were 
i(‘-t under a writ, ton agreement : — Meld : such 
sf,atem()iit was not admissible in evidence. 

What pltf.’s attorney says is not evidence against 
pltf., uuh^sH lie stat es it as an admission for the pur- 
poses of the cause (Maule, T.). — Watson v. King 
( 1846), 8 0. B. 608 ; 8 L. T. O. vS. 1 18 ; 130 E. R. 
243. 

2371 . .] — Fetch r. Lyon, No. 2315, 

ant(\ 

2372. Admissions made to person other than 

opposite party.] — An offer made by pltf.’s attorney 
in the hearing of a third person to do an act relative 
t o deft, which lay within scope of his authority, is 
not admissible evidence to affect pltf. with such 
offer ; it is otherwise if the offer had been made to 
deft.. 

“ I am not aware that any conversation of an 
attorney, not spoken upon oath nor proved to be 
authorised by his client, can bind the client ” 
(Mansfield, C.J.). — ^Wilson v. Turner (1808), 1 
Taunt. 398 ; 127 E. R. 888. 

2373. Solicitor’s clerk — ^Admissions made when 
having costs taxed.] — ^Where an attorney’s 
clerk admitted, on the taxation of costs before the 
master, tiiat the suit in which the costs wore taxed 
was conducted by his employer from motives of 
charity on behalf of pltf. ; — Held : the clerk was 
such an agent as to bind his master by such 
admission. 

A direct & positive agency exist s on the part of 
an attorney’s clerk attending to tax costs of an 
action conducted by his employer. In this case 
the clerk was clothed with a full & immediate 
agency by & for the attorney ; he appeared & 
acted as his representative, by his instructions, for 
his benefit & convenience. Standing in that close 
& intimate connection with him, the declaration of 


the one was, in effect, the declaration of the other, 
& was admissible in evidence (Abbott, C.J.). — 
Ashbourne v. Price (1823), Dow. & By. N. P. 
48; 8uh nmt. Ashford v. Price (1823), 3 Stark. 
186. 

2374. Traveller — ^Entry in books by seller’s 
traveller.] — In an action for goods sold A de- 
livered, deft., in order to prove payment by him of 
a sum of £10 11s. 6d., produced a book containing 
an entry debiting deft, with £26 2s. for goods sup- 
plied by pltf., &, immediately thereunder, another 
entry giving deft, credit for £10 11s, 6d. To the 
first entry there was a date, & underneath that 
date, before the second entry, there were two in- 
verted commas. Both entries were in the hand- 
writing of a person who had formerly been pltf.’s 
traveller, & the book was such as pltf.’s travellers 
usually kept : — Held : the entry was admissible to 
prove the pa^maent without calling the traveller 
or giving independent evidence that it was made by 
the traveller during the time he was in pltf.’s 
service. 

I admitted the book, because, upon the face of it, 
the entry appeared to me to be made by xdif.’s 
agent during his agency (Erle, J. ). — Bass r. Wells 
(1849), 18 L. T. O. vS. 70. 

2375. Waywarden of parish — Admissions as to 
repair of highway.] — Where proceedings are taken 
under Highways Act, 1862 (c. 01), s. 18, before J3. 
for non-repair of a highway forming xiart of a high- 
way district, the hand fiac admission by a way- 
warden of a parish that the road is a highway which 
the parish is bound to repair is binding on the 
highway board, for that sect, has not been repealed, 
either expressly or by implication, by Highways 
Act, 1878 (c. 77), s. 10, or otherwise. — Lough- 
HORouoii Highway Board v. Curzon (1880), 17 
Q. B. J). 344 ; 55 L. .1. M. (I 122 ; 55 L. T. 50 ; 
50 J. P. 788 ; 31 W. R. 621 ; 2 T. L. R. 078, 
P. A. 

Annoiaiion : — Refd. 11. r. Poole Corpn. (1887), 19 Q. B. D. 

602. 

2376. Wife — Admissions made while carrying on 
husband’s business.] — Whei'o a husband permits 
his wif<? to act for him in any department or busi- 
ness, her admissions or acknowledgments are evi- 
dence to charge the husband. — Emerson v, Blon- 
DEN (1794), 1 Esp. 141. 

Annotation: — CoDSd. Cllllord v. Burton (1823), 8 Moore, 

C. P. 16. 

2377. ,] — Where the wife of deft, alone 

transacts the business at home, purchases all the 
art icles used in their trade, her admi.ssion as to the 
state of the accounts between pltf., who has sup- 
plied goods to her to be used iu the trade, & her 
husband, is evidence against the husband. — 
Anderson v. Sanderson (1817), 2 Stark. 204 ; 
Holt, N. P. 591. 

2378. .] — Where a wife served in her 

husband’s shop, & carried on the business of it in 
his absence : — Held. : admissions made by her on 
application to pay for goods before delivered at the 
shop were receivable against her husband. — C lif- 
ford t\ Burton (1823), 1 Bing. 199 ; 8 Moore, 
C. P. 16 ; 1 L. J. O. S. C. P. 61 ; 130 E, R. 81. 
Annotation :—13LM, G. W. By. Co. v. Willis (1865), 18 

C. B. N. S. 748. 

2379. ,] — Where a wife carried on in 

her husband’s absence the business of a shop, & by 
his authority attended to all the receipts & pay- 
ments, in an action of replevin by the husband : — 
Held : a statement made by the wife to the land- 
lord, on the occasion of her paying him rent for 
another person, that she would pay the rent of the 
shop on a future day, &; admitting its amount, was 
not evidence against the husband of the terms of 
the tenancy .-Meredith r. Footner (1843), 11 
M. & W. 202 ; 12 L. J. Ex. 183 ; 162 E. R. 776. 
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Sub-sect. 2. — ^Admissibility in Evidence op 
Statements by and Letters, etc., prom 
Agent to Principal. 

A. Statements, 

2380. OfAcer of company — Chairman — Statement 
made at statutory meeting. ]-~A statement made by 
an agent to his principal cannot be used against the 
principal by a third party, nor whore the agent is 
common agent of a body of persons, such as chair- 
man of a CO., can a statement by hin\ to the mem- 
bers of the body, c.f/., at a statutory meeting, be 
used against the body by one of its own members, 
<?.{/., a shareholder. 

A. applied to have his name removed from the 
list of niembers of a co. on the ground that he had 
been induced to take shares by false representa- 
tions contained in a prospectus. At the hearing of 
the api)lication he sought to use, in sui>}mrt of Jiis 
contention as to the falsity of the prospectus, a 
statement made by the chairman of the co. (after 
the issue of the prospcictus) in course of explaining 
the co.’s affairs at a statutory mooting : — Uvld : ho 
could not bo allowed to do so. — lie Oicvala Ihtovi- 
dent (k)LT) Mining Co. (1883), 22 (Hi. 1). 51)3 ; 52 
L. J. Ch. 134 ; 48 L. T. 259 ; 31 \V. R. 425. 

Annotntion : — Apld. lie Djambl Rubber Ehtates (1012), 107 

L. T. 601. C. A. 

2381. Servant of carrier — Admissions of loss on 
return to carrier’s ofllce.J — Where goods are de- 
livered t o a ry. co. as common carriers to London, & i 
in London the goods are handed over to theiragont’s | 
servant for distribution, the co. receiving the charge 
for such distribution : — If eld : the statement of the 
servant., when making known tlie loss of the goods, 
on his return to the ofTlces of the co. where his 
em[)loyers had an establishment on the night of the 
loss, was admissible in evidenc<^ against the co,- 
Machin i\ Soutii-Wlosticun Uy. Co. (1847), 10 
L. T, (). S. 288. 

B. LciterSf Accoiuifs^ etc, 

2382. Agent — Account rendered.] — The (piestion 

being whether rent paid by pltf. to B, had been 
rceeivod by B. on his own account, or as agent of 
deft., it was proposed by deft, to give in evidence 
certain account s which had he(m nmdered to him 
by B., in whicli he charged hintsclf, as deft. ’s agent, , 
with the receipt of those rents; — Held: the | 
ac<^ounts wore not admissible in ovid<;nce, B. being 
alive A ca])able of being a witness, vV- not being 
idout ilied in interest with pltf. — Spaugo r. Brown 
(1829), 9 B. a. 935 ; 4 Man. k By. K. B. , , 
8 C. J. O. 8. K. B. 07 ; 109 K. B. 348. | 

Anmtintion : — Apld. lie Jlolkuui, v. Ibilbnwl, |I;m»21 

2 Oh. :!()(), <\ A. 

2383. Letters written when rendering ac- 

count.] — Letters of an agent to his i)rincipal in 
which he is rendering him an account of the trans- 
actions, which he has ])<;rlbrnied for him, are not 
admissible in evidence against the principal. — 

V, Allnutt (1812), 4 Taunt. 511 ; 128 , 

iii. It. i 

A Hrmtatiom : — Apld. ICabl V. JanHcu, Kalil r. Oilogan (IS12), j 

t Taunt, J65 ; lU-yner v. I’earson (1812), I Taunt. 662 ; [ 

GoatcH V. nainliridffc (1828), 2 M(k>. & P. M2. Consd. 

Uddl r. Atherton (1861), 7 11. & N. 172. Mentd. PaliiUT ■ 


V, Marshall (1832), 8 Binff. 317 ; Palmer v. Fomiins(1333), 

2 Moo. & 8. 624 

2384. Letters detailing conversations With 

third party.] — Letters written by a deceased agent 
to his principal subsequently to the date of an 
agreement alleged to have been made by him on 
behalf of the principal, detailing conversations with 
the other party, are not admissible on behalf of the 
principal to prove that no such agreement was 
entered into, or that the agent was not authorised 
to make it, & that the principal never knew of nor 
ratified it. Although the alleged agreement was 
verbal only, k the agent, k after the writing of the 
letters, signed a written agreement confirming the 
verbal one, the letters arc inadmissible to prove that 
tlu) agent was not authorised to sign the \vritten 
agreement. It makes no difTorenee that the agent 
is dead, unless the letters were wTiiten at the time 
of the conversations detailed k it was the agent’s 
duty to communicate them to liis principal at that 
time. — T urner?’. Hutchinson (1891), 3 L. T. 815 
25 J. P. 119. 

For full anuM., see KvinKNcE. 

2385. Agent of assured — Letters summarising 
reports from agents.] — Tlie letters of an agent of 
the assured in a foreign country wiitten to the 
assured, k stating the contents of letters from 
another agent of the assured, are not evidence 
against tlie principal. — K aitl ?•. .Jansen, Kahl i’. 
COLOGAN (1812), 4 Taunt. 595 ; 128 K. B. 451. 

.4 uao/abVm .‘—Folld. Koyuor v. I’earsou (1812), 1 Taunt. 

662 . 

2386. Letters written by agent or continental 

correspondent.]— L oUau’S written to the assured 
by his agent or correspondent on tie* tbntinent are 
not admissible as ovidemu‘ against him. — K eynkk 
V, Pearson (1812), 4 Taunt. 992 ; 128 K. It. 491. 
Annotation .* - Folld. UeyiuT r. IJeill (1813), I Tamil. 725. 

2387. Agent of vendor — Letters between prin- 
cipal & agent.] — In cross-actions botW(*on tin 
vendor k vendee of a ship, (he (piestion in both 
b(‘ing fraud in his obtaining a classification as 
A I, which luul becui obtaint^d by trickery on the 
part of th(i v(jndor’s ag(*nt ; - //efd ; (1) the jury 
must, to lind against the vendor, lielh'vo him to 
have been a party to the fraud ; (2) letters j 
betw(^en him k the agtnif wenj admissible on his 
behalf to show l)onu Jiden, siiuMi t Ihj ([U(*s(.ion being 
as to tlio printapal’s eom|)lieif y, what was con- 
voy(jd to the principal’s mind l>y his agent was 
material. — H ’inoaug v. Baskjctt, BASKE'rr v, 
Tindall, No. 2277, 

2388. Agent to present bill — Letters acknow- 
ledging receipt of payment.] -1 lefts, sent bills of 
exchange to th(;ir agemts abnmd, who jin'sonied 
them to the drawees, k wrote di'fts. that they bail 
received the amount. Defts. afterwards acknow- 
lodgiid the rec(;ipt of the letter, k directed the 
agents to remit the amount to tlnun -Held : as 
the let ter written by the agents, while acting within 
sco[i(3 of their authority as su<;h, was recognised, k 
its t(wms adopted by dedts., it was admissible in 
evidence to charge t he latter with the receipt of the 
money. — (J oatks ?;. Bainhridge (1828), 5 Bing. 58 ; 

2 Moo. k P. 142 ; 9 L. J. (). S. C. P. 220 ; 130 B. B 
981. 


PART IX. SECT. 6. SUB-SECT. 2.— A. 

2380 i. Officer of rompany — State- 
ments indicaiiny diBntiS'»alo! emptouee ,] — 
Statemen+A made by odlcern of a co. to 
pltf., Indlcatlm? that h© waa di-^iiiissod 
from its nervice, arc admissible in 
evidence upon an is.sue raJ^d by a 
denial of the dismissal, Aiithout proof 
that the ^o. authorised same, or by ro^:;o- 
Intlon authorised the dismissal of pltf.— 
Varrklm\>*n r. Pn(E\ix Rrfavino Co., 
Ltd- (18911, 2 B, C. R. L3.'>.— CAN. 

J. — ^VOL. I. 


PART IX. SECT. 5, SUB-SECT. 2. ~B. 

g. Agent — Books kepi hyA — llc^Mp., 
by notarial a«:rf‘cnient, leoed to apiilt. 
tho rij?ht to mme forasbOHtoKon projK-Tty 
of reap. Hulweqoently rcip. H«Tcea to 
reduce tho amount of royalty ho was 
to receive ; but to what extent applt. 
8c resp. did not a(?ree. Applt. kept no 
recpilar looks, but hifl Bon-ln-biw 8c 
aorent at all events for sonu* purposes. 


kept full accounts, 8i iipplt. was in tjic 
' haliit of roferrinjT iliose who «!cnlt witJi 
’ liiin to this pffcmt. ho had even paid 
' ro«p. on the Htiitomcnts of thia aptent : — 

I Held .• applt. was hound by tlio sbato- 
rneut of account of such apfcnt, tho 
amount ho Hx<’<d boln^ Ipsh than resp. 

' would bo entitled to under the orifci- 
I rial aprreemmit.— J kffkuv ». Webb 
! 1880) 3. M.L. R. 147 ; 10 L. N. 305.— 
. CAN. 
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Agency. 


SecL 5. — Admissions hy agent: Suh-secl. 2, B, ; sub^ 
sect, t?, Seri, 0 ; Sub-sect, h A, dL* B.] 

2389. Master of ship — Letters as to facts of 
voyages.] — In an action against a shipowner to 
recover damages for non-delivery of a cargo laden 
on board deft.’s ship, letters written by the master 
of the ship to deft., as to facts occurring on the 
voyage on which the cargo was carried, arc admis- 
sible as evidence against deft. The opinion of the 
master stated in such letters is not evidence. — The 
Holway (1885), 10 P. 1). 137 ; 54 L. .1. P. 83 ; 53 
L. T. 080 ; 34 W. 11. 232 ; 5 Asp. M. L. C. 482. 


Sub-sect. 3. — ^Admissibility of Agent’s Evi- 
dence IN REGARD TO INSTRUCTIONS FROM 
I^RINCIPAL. 

2390. Question which agent may be asked.] — 

When the direct ions which have been given by deft, 
to his agent cannot be read on the ground of public 
policy, the agent may be asked whether he did not 
act under the dircjction of deft. — Cooke v. Max- 
well (1817), 2 Stark. 183. 

2391. .] — An indictment for perjury charged 

that in a suit in Oh. it became material to ascertain 
whether an annuity granted by H. to deft., or by 
II. to 11. , as trustee for deft., had been paid up to 
the year 1828, & deft, falsely swore that it had not 
been paid, whereas in truth the annuity had been 
paid by 11. to B., & B. had paid it to deft. With a 
view to showing that B., who had been abroad since 
1832, had paid the money to deft., it was proved B. 
had sent money to his bankcTS by his dork, & it was 
T)rof)Osed to ask the clerk the following question : 

At the time you rc'ceived this money from B. to 
pay in al- tlie bankers, what did he say about the 
money?”: — Held: (1) the (Question might be 
put; (2) the answer was receivable in evidence 
against deft. — B. v. Hall (1838), 8 0. & P. 
358. 

2392. When insolvent purchaser Instructs agent 
to unship but not to accept goods — Preservation of 
vendor’s right of stoppage in transitu.] — Goods 
wore consigned to A. deliverable in the river 
Thames ; on tlie arrival of the vessel in the river 
the master pressed A. to have them landed imme- 
diately ; A. in consequence sent B., his son, with 
directions to land them at a wharf where he was 
accust/omed to have goods landed for him & kept 
until ho carted them away to his customers in his 
own carts, but A. (being then insolvent) at the 
same time i.old B. he would not meddle with the 
goods, he did not intend to take them, & the vendor 
ought to have them. The goods were, by B.’s 
direction, landed at the wharf, & there stopT)ed in 
iramitu by vendor. In trover for the goods by the 
assignees in bkpey . of A. against the wharfinger ; — 
Held: (l ti e declarations so made by A. to B. 
wore admissible in evidence, although they were 
not communicated to vendor or to the wharfinger ; 
(2) they showed A. had not taken possession of the 
goods as owner ; (3) the ira7isiius was not deter- 
mined. — James v. Griffin (1837), 2 M. & W. 623 ; 
6 L. J. Ex. 241 ; 150 E. R. 006. 

AnnoUitioM : — Folld. Bolton v. L. Y. Ry. Co. (1806), L. R. 

1 O. P. 432. Consd. Frasor v. Witt (180S). L. R. 7 Kq. 64 ; 


ice worsdcH, Ex p. Barrow (1877). 46 L. J. Bey. 71 ; 
Re Cock, jA RoHovear China day Co. (1879), 11 Ch. D. 
A- Wentworth (1 842 ), 4 Man. & G. 

^ (1844). 15 Q. B. 442 ; Hoincoko 

V. Earle (1858), 31 L. T. O. S. 357. 


Payments made by agent so as to take debt out 
of Statute of Limitations.]— I’art V„ Sect. 3, 
Sub-sect. 14, ante. 


Sect. 0.— NOTICE. 

See, generally. Equity ; Mortgage ; Sale of 
Land ; Solicitors. 

Sub-sect. 1. — Notice to Agent imputed to 
Principal. 

A. In General. 

2393. Actual notice & constructive notice — 
Definitions & distinctions.] — Notice is of two sorts : 
actual notice, which must be proved as any other 
fact ; & notice by construction of law, as, where 
notice to an agent is notice to the princii)al ; if the 
agent comes to the knowledge of the fact, while he 
is concerned for the principal, & in the course of the 
very transaction, which becomes the subject of the 
suit (Loud Krskink, C.). — Uiern r. Mill (1806), 
13 Ves. Ill ; 33 E. 11. 237. 

JnnctUilions : — Apprvd. Kenuuily v. Green (1834), 3 My. & K. 
699. Consd. Drcbser r. Norwood (18(53), 32 L. J. O. P. 
201. Refd. Koblnsou v. Can*iug:ton (1833), 1 Mont. & A. 
1 ; Dryden v. FroBt (1838), 3 My. & Cv, 070 ; Jones v. 
Smith (1841 ), 1 Bare, 43 ; West v. Reid (1843), 2 Hare, 249 ; 
Fuller V. Ihmctt (1843X 2 Hare, 394 ; Hewitt r. Loosemoro 
(1851), 9 Hare, 449. Mentd. Jones v. Jones (1837), 8 Sim. 
033; Cockerc‘11 r. Dickens (1840), 3 Moo. P. C. C. 98: 
LtiTiK V. Piirves (1862), 15 Moo. P. C. C. 389. 

2394. In regard to solicitor. ] — Although 

the notice which a principal is supposed to 
receive through a solr. is generally treated as con- 
structive notice, it is more prcmerly to be considered 
as actual notice. — E spin v . Pemberton (1859), 3 
Do G. & J. 547 ; 28 L. J. Oh. 311 ; 32 L. T. O. S. 
345 ; 5 Jur. N. S. 157 ; 7 W. R. 221 ; 44 E. R. 
1380. 

Annotation'*: — Distd. Austin v. Tawncy (1867), 15 W. R. 
463, C. A. Reid. Eastliam r. Wilkinson (1859), 33 L. T. 
O. S. 234 ; Bradley v. Riclics (1878), 9 Clu D. 189 ; Cave 
i>. Cave (1880), 15 Ch. D. 639 ; Manners v. Mew (1885), 29 
Ch. D. 725 ; Brown i\ Stedman (1896), 44 W. R. 468, C. A. ; 
Davis V. Hutchings (1907), 96 L. T. 293. 

See, further. Solicitors. 

Notice to company officials.] — See Companies. 
Notice to insurance agents.]— Insurance. 
Notice to solicitors & solicitors’ clerks.] — See 

Solicitors. 

B. When Agent* s Knowledge imputable to Principal. 

2395. In general.] — In orderto affect a principal 
with constructive notice of facts within the know- 
ledge of an agent, it is necessary not only that the 
knowledge should be derived from the same trans- 
action, but it must be knowledge of facts which 
are material to that transaction & which it was the 
duty of the agent to communicate. 

W. was transferee of a mtge., the draft having 
been perused & approved by L., his solr. L. 
employed C., another solr., to procure mtgors.’ 


PART IX. SECT. 6, SUB-SECT. 1.— B. 

2396 i. In umeraL ] — Duiptii.t. r. 
Goodwin (1870), 23 Or. 431.~CAN. 

2396 i. In course of emploi/ment — 
Affent to u'hom notice given *vceeeded by 
another uithont knnwleije,] — n. asslifned 
to A bank by uny ot security a chattel 


1 nj(M'<\ In his favour & delivered to tlwin 
a duplicate orlsrfnal. panted u 

Icaw to n.. 8: lent him $300 lor im* 
! provements : the lear'e contained a 
I clau«e that the ebattcl Tnt«o., pnbjtyt to 
I the liank’s prior claim, shouid be 
neourttv for the $300 Pltfs. deposited 
i this lease with the bank. Infnrmlnflr the 
i manager of this clause. On C., to whom 


II. had sold the iiitge., paying o(I IT. s 
liability to the bank, a new tnanafer 
who bad been appointed, not havlnB 
notice of the clause, delivered up the 
dnplicato original & the copy of the 
lease • the bank was chargeable 

with notice of the debt of H. to pltf«. — 
AUT.D e. Thaders Bank (1910), 16 
W. L. R. 2L— CAN. 
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Bimatures : — Held : notice to C, was not notice to 
W. — ^Wyixie V, Pollen (1863), 3 De G. J. & Sm. 
59ft ; 2 New Rep. 500 ; 32 L, J. Ch. 782 ; 9 L. T. 
71 ; 11 W. B. 1081 ; 46 E, B. 767. C. A. 

Annotation: — Refd. Blrtckburn, Low i\ Vigors (1887), 67 
L. J. Q. B. 114, 11. L. 

2396. In course of employment.] — Constructive 
knowledge of an agent, or knowledge acquired by 
him otherwise than as agent for the sale, of a fact 
the non-communication of which is made the 
ground for relief against the purchase, does not at 
all affect the contract. — Wilde v, Gibson (1848), 
1 H. L. Oas. 005; 12 Jur. 527; 9 E. B. 897, 
H. L. 

Annotations : — Distd. Marshall r. Sladdou (1849), 7 Haro, 
428. Consd. 6c Expld. Kspey v. Lake (1852), 10 Haro, 
260. Consd' 6c Distd. lleyncll v. Spryc (1852), 1 l)e G. M. 
& G. 660. Distd. Chadwick r. Chadwick (1854), 23 L. T. 
O. S. 108. Consd. Barnard v. lluuU'r (1856), 5 W. H. 92, 
C. A. Apld. Robson r. Devon (1857), 29 L. T. O. S. 300. 
Consd. Udell i\ Atherton (1861), 7 H. & N. 172 ; Brett r. 
Clowser (1880), 5 C. 1*. D. 376 ; Brownlie r. Campbell 
(1880), 5 App. Oas. 925 : JoliiTo v. Baker (1883). 11 
Q. B. D. 255 ; Beddon r. North Eastern Salt Co., 119051 

1 Ch. 326. Refd. IMco r. Berrington (1851), 3 Mae. & G. 
486; Blisset v. Daniel (1853), 18 Jur. 122; Parr r. 
Jewell (1855), 1 K. & J. 671 ; Traill v. Baring (1804), 4 
De G. J. & Sm. 318 ; Lagimos Nitrate Ck). v. liugunau 
Syndicate. [1899] 2 Ch. 392, C. A. ; Dcbciihaiu v. Saw- 
bridge, [19011 2 Ch. 98 Mentd. Griggs i\ Stapled (1848), 

2 Do G. & Sm. 572. 

2397. .] — principal is not obliged to ask 

or to answer as to any knowledge which his 
agents had happened to acquire outside the course 
of their employment by him (Bigby, ii.J.). — 
Welsbacu Incandescent (h\s Lighting Co. 
New Sunlight Incandescent ('O., f 1900] 2 Ch, 1 ; 
69 L. J. Cli. 546 ; 83 L. T. 58 ; 18 W. B. 595 ; 41 
Sol. Jo. 483, C. A. 

Aimotntion Refd. Wells v. sWth. [1914] 3 K. B. 722. 

2398. .]— I am not satisfied that knowledge 

of the agent not acquired in the course of his cm- 
j>loyment for the principal sliould be imputed to the 
principal (Sckui^’on, J.). — Wjclls v. Smith, 
No. 2416, post. 

2399. In same transaction.] — Notice to an 

agent, in order to bind his principal, must be; in the 
same transaction, & this though the agent acted 
as attorney for vendor A vendee. 

The agent stands in place of the prinrii)al ; & 
notice therefore to the agent is notice to the prin- 


cipal ; but he cannot stand in the place of the prin- 
cipal until the relation of principal & agent is 
constituted ; & as to all information which he has 
previously acquired the principal is a mere stranger 
(Leach, M.R.). — Mountford v, Scott (1818), 3 
Madd. 34 ; 56 E. R. 422; affd, (1823), Turn. & B. 
274 ; 37 E. R. 1105. 

Annotations: — Consd. Kounody v. Oroen(1834), 3 My. Sc K. 

699. Consd. Sc Expld. Hargreaves r. Rothweii (1836), 

Donnelly, 38. Consd. Fuller v. Bejiett (1843), 2 Iloi'e, 394. 

Reid. PerkinH r. Bradley (1842), 1 Hare, 219; lie Small- 

man Entate (1867), 16 W. R. 419; Bulpott v. Sturgos 

(1870), 22 L. T. 739. 

2400. At time of the transaction.] — P., a 

conveyancer, perused a setthineiit, A afterwards 
drew another of the same lands, but at. such a dis- 
tance of time that he had forgotten Uio contents of 
the former settlement ; upon a ])lea of a purchaser 
without notice on the latter settlement, the ques- 
tion was whether this notice to P. of a tiling wliich 
he had forgotten was sufllcient to affect the prin- 
cipal : — Held : it was not ; when the thing had 
slippied out of his memory, he was as if he never 
had any notice at all of thing.— He Pigott 
( undated), 2 Eq. Oas. Abr. 682 ; 22 E. B. 573. 

Annotation Apld. Brine V. FoatherHtone (1813), 1 Taunt. 

869. 

2401. S. I\ A.-G. e. Gowkr (1736), 2 Eq. Cas, 
Abr. 685 ; 22 E. R. 576. 

2402. . ] '“-The rule of affecting a peison 

with notice of the t itle of another by reason of his 
agent’s having notice of it has not. been carried so 
far as to affect him with such notice unless where 
the agent has it at the time of his transaction with 
him. 

Where the notice which the attorney had of a 
settlement was two years before th<^ int ge . : — Held : 
mtgee. coiild not b<5 affected by it. — Steed v, 
Whitaker (1740), Barn. Cli. 220 ; 27 E. B. 621. 
Annotation Refd. Fuller r. jh‘neli (1813), 2 Har<‘, 394. 

2403. By person to whom It Is sought to 

impute notice.] — Notice to the agent or counsel 
who was employed in the thing by another person, 
or in another business, A at another time, is no 
notice to his client wTio employs him afterwards. 
WoBSLEY V. ScAHBORoiT<ni (Earl) (1746), 3 Atk. 
392 ; 26 E. B. 1025. 

AmwiationH : — Consd. KiuNjuun r. Kinbiimn (18.31), 1 Ruhk. 

&: M. 617. Expld. Bclluiny r. , Sabine (1857), 1 De G, & .1. 


2399 i. in same transaction .] — 

Notic<5 to an agent »o ns to affect his 
principal nmst be given in one vS: the 
aamo tninsuction ; all (JiC knowledge 
which the ag'-nt aequircH in tame 
t ransaetioti is pi-or>erlv notice to th<! 
principal, as It ia the <Jnty of the agent, 
to communicate that knowledge; but 
if the krowkslge |je acquired by the 
u^wnt in another transaction, such is not 
hfs duty, hut, on the contrary, It is hlh 
duty not to diselo.so It.™ Smith r. Smith 
( 1834), 2 Ir. L. Rcc. N. S 157.- IR. 


2899 ii. .1 — rUf. sued for 

roscission of an agreement for s^ile of 
land on tlie ground of nil^repreaen- 
tation. C., vho had aeted as pltf«’.’ 
agent in negotiating the sale, had pre- 
viously acted 08 deft.'H 8gent; — Held: 
(1 ) koowleflge acquire<l by bim in «ueh 
former tranvietlon was, not imputaiile 
to pltf. ; (2j pltf. entitled to rescission. 


Tf' aldy v. Oray^ L. R. 20 Kq. 238 ; He 
JJamfifihire luond Co., (18M1 2 Oh. 

743: He Payne, (19C4] 2 Ch. 608; 


He Fenwick SioOart, [19021 1 CU; 

507 ; The himom Wood, 119071 P. 1 ; 
Lloyd V. Orace, Smith, [19121 A*. C. 
716 ; Welle v. Smith, 119141 3 K. B. 
722 : United Shoe Mann factoring Co. 
r. Brunei, [19091 A. C. 330 at p. 338, 
cited.— 8 tfa\ AST v. Ca.napian Flvan- 
ciEKfi (1915), 23 n. I.. R. 707 ; 32 
W. L. R. 121; 9 W. W. R. 82; 22 
B. C. R. 133.— CAN. 


2399 iii. TiaiisacHons rtof'clV 

conneeteJ.] — Though the g<*rieral rule is 
that notice to an agc’ut, to ulTeet- the 
prinej|iul, nuist be in tlm Hanio tr.'iris- 
u<’tion, yet if, from the one truiisoetion 
being rcjceiit, •■'o closely connected 
uith the other, tiiat tho pnrty miift he 
pro.^umed to fiavo reinenils'rfMi tho 
previous one, tho notice, tlmugh not in 
same tranHactioii, ulll bind. — M arjoki- 
TiANKS r. liOVKNiKN (1H13), Ikviry 
\ temp. 8ug. 11; 0 J. Eq. R. 238. — 
IR. 


I 2403 i. By person to whom it in 

eovyhi to impute ri/»f<ec. I — Knowledge 
i oeqpired liy an agent acting in one 
I capacity cannot be taken against him 
i when acting In a different capaelty at. 
! anotlier time, so as to bind his principal 
on the RiiliHcquont occasion.— 
j Mutual Lipk As.m’Rani'f Bociktv, Ltd. 
; r. De Bkuyn (1911), Cap© I*rovinclal 
; Division, 103.— 8 . AF. 


j 2403 U. .1 — A contractor 

j oeing in difflcultles, his purctics took an 
assignment of tho contract 5: asmitued 
tinancial control of th© business ^hleh 
! v/os carried on as nsiinl , the only account 
j tliercof being kept l»y the contractor's 
1 book-keeper, throngh whom the dis- 
i bnrpement of all moneys m’oh made. Sc 
' who appeared from the cvideacc to 
! have been acting in flie ino^t confl- 
' dentlal relation* with the sureties, at 


; least in so far as concsemed the caiT>iii'.; 
' on of that contract. — Held: in the 
' cii’cinnstanccH, the hook-kcei>or imist 
bo regarde<t a.s tho agent of the sureties 
in n^spoct of tho contract in question, 
& they uerc Imund hy his knoulcdfJk* of 
I an assignment Sc admission of a debt 
I accruing due to a sub-contractor. — 
.SuouLLAii V . Mc^Cot.l, March 24tb, 
^ 1896; Ck>ut. Dig. 1153.— 47AN. 

2408 ill. — . ) — Every act of aa 

ogtnit within sciope of his oinployn.eiit 
I is tl»o ae-t of his principal ; A' all know* 
1 ledgf* acquired by tho ag<mt, when 
I lU'Ung within scopt^ of hip authority, is 
, the knowledge of his nrlnclppj ; but 
; knowledge otjqnired by the iigtint ante- 
, oedent to Ills becoming agent to the 
; ])riticipal ougfit not be imput-od to the 
! latter, A the rccollcrtleii or forvetruln<‘HS 
j of th« agent of rrntters known to him 
’ previous to that relation ought not 
affect tho liability of tho principal, 

I except in c£ua>s where tho principal 

J uiiNihasos the previou^.ly obtained know- 
edge of the agent in relation to a 

J >Brtieiilar subject-mat,t**r, or where, 
min his position A relationship to the 
; principal, the agent Is tho agent of hl» 
i prlnelpal to “ know or to Inquire.” 

' Ihresser v. Noru^td, 17 C. B. N. 466, 
i cited. — Taylor r. Yorkbriry In- 
! bokancr Co., [1913] 1 1. ii. — 
j IR. 
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666. Reid. Fuller t). Houott (1843), 2 Hare, 394 ; Drcaser 
fj. Norwood (J863), 14 C. 11. N. 574 ; l»rioe e. Price 
(1887), 36 Ch, V. 297. 


2404. Mere casual conversation.] — The as- 

signee of a policy of assurance sent an agent to 
the oflice to pay tlio annual x>rfimium, & in the 
course of conversation he mentioned the assign- 
ment to a clerk of the co, ; — Held : not sufficient 
notice to the co. — He Ouoogon, Ex p. Carbis 
(isa4), 4 Boac. & Ch. 354 ; 1 Mont. & A. 093 n. 


^nnoiaiion :—C0Bad, He Barr’ti TruHts (1858), 4 K. & J. 
219. 

2405. In ordinary course of business.] — A prin- 

cipal is not bound to answer as to that which was 
only known to his agents accidentally, & not in the 
ordinary course of business (Brett, L..7.). — Bolc- 
KOW Flsiier (1882), 10 Q. B. D. 101 ; 52 L. .T. 
Q. B. 12 ; 47 L. T. 724 ; 31 W. 11. 235 ; 5 Asp. 

M. Ji. C. 20, C. A. 

Aunolnliorta : — Ezpld. UaHboiharn v. Shropnhiro Union Rya. 
& Canal C-o. (1883), 24 Ch. D. 110. Consd. Vivian v. Little 
(1883), II (L B. D. 370. Distd. Grumbreoht v. Parry 
(1883), 49 L. T. 570 ; li., T. & S. Hy. Co. v. Kirk & Randall 
(1884), 51 L. T. 599. Consd. .\lliot t v. Smith, [18951 2 Ch. 
Ill ; WelHbJMjh Incandescent Gas Lishtlnia: (,^o. v. New 
HnriU^ht IncandOHcent (Jo., [19001 2 Ch. 1, C. A. Refd. 
V^ells V. Smith. 119141 3 K. R. 722. 

2406. .] — Notic<5 to a co.’s secretary not as 

agent of the co. or whilst transacting its business, 
but at a funeral he attended as a mourner : — Held : 
not binding on the co.— S ocietk Generale de 
Baris v. Tramways Union Co. (1884), 14 Q. B. i). 
424 ; 64 L. J. ii. B. 177 ; 52 L. T. 012, V. A. ; 
aff(L sub now, SocnsTii Gi?;n6rale de Baris v. 
Walker (1880), 1 1 App. Cas. 20, IT. L. 

Anm}UUions .'--‘Am, WcUh v. Smith, [10141 3 K. R. 722. 
Mentd. (.Joionial Bank r. Wliinn(*y (188.5), 30 Ch. 1). 261, 
C. A. ; Bradford Banklnpr Co. v. Brlcri?H (1886), 12 App. 
Ca«. 29. II. L. ; He Seymour. Fioldlnif v. Seymour, (19131 
1 Ch. 476, C. A. ; Mackerel h v. Wlwan Coal & Iron Co., 

1 191 61 2 Ch. 2»;i. 

See, further. Companies. 

2407. While acting for person to whom it Is 

sought to impute notice.]— C. was a clerk in the 
employment of Messrs. W., bankers, with whom 
testator kept an account, & as such was aware of 
(.he insolvent circumstances of Mes.srs. W. before 
their actual bkpev. Dofts., W. & B., oxors. of 
(.ostiitor, continued after tost/ator’s death to om])loy 
C. in (ho management of the property, & pltf. was 
the tenant for life under the will of the real & 
norsoiial estate, At ho sought to make dofts, liable 
lor continuing the account at the bank : — Held : 

(1) C. did not accpiire his knowledge of the insol- 
vency of the bank in the character of dofts.* agent ; 

(2) notice to him was not notice to them. — F rance 
V, Woods (1829), Tarnl. 172 ; 48 E. U. (19. 

2408. Where no duty to communicate.] — 

In an action by cliartorers against the owner for 
breach of the chartorparty, it appeared that one of 
pltfs. resided at Q. ; that timber was loaded at a 
place about 3 miles distant from Q., where it was 
furnished by J., superintendent or agent of pltfs. ; 
— Held: the knowledge assent of resident 
pltf. to a port ion of the cargo being stowed on deck 


were not to be inferred from the fact of J. having 
such knowledge & offering no objection to that 
mode of stowage. — Gould v , Oliver (1840), 2 
Man. & G. 208 ; 2 Scott, N. R, 241 ; 133 E. R. 
723. 

For full anns., ace Suippinq & Navigation. 

2409. Where duty to communicate.] — From 

18(i3 down to Mar., 1874, B. was employed by ^)ltf. 
as his traffic manager to settle & adjust his carriage 
& freightage with defts. B. was aware that defts. 
were carrying goods for certain firms on terms 
which amounted to undue preference, but, contrary 
to his duty, concealed such knowledge from his 
employer ; — Held : pltf. was bound by the acts of 
B., & was not entitled to recover back from defts. 
overcharges made by defts. during any portion of 
this period. — Evkrsiikd v, London &; North- 
WE.STERN Ry. Co. (1877), 2 Q. B. D. 254; 4(1 
L. J. Q. B. 289 ; 3(1 L. T. 12 ; 41 J. B. 3 ; 25 
W. R. 411 ; affd, (1877), 3 Q, B. D. 134, C. A. ; 
(1878), 3 App. Cas. 1029, H. L. 

Aniiotatiom : — Consd. Denuby Main Ckdlicry Co. v. M. S. & 
L. Ry. Co. (1885), 55 L. J. Q. B. 181, II. L. ; Phipps v. 
L. & N. W. Ky. (Jo., [18921 2 Q. B. 229, C. A. Refd. 
Biidd V. h. & N. W. Ry. Co. (1877), 4 Ry. & Can. 
Tr. Cas. 373 ; Murray v. Glasgow & S. W. Ry. Co. (1883), 
4 Ry. & Can. Tr. Cas. 456; M. S. & L. Ry. Co. v. 
Denaby Mala (Jolllery Co. (1884), 13 Q. B. D. 674 ; 
(JharriiigtoQ, Sells, Dale v. Midland Ry. Co. (1901), 
11 Ry. & Can. Tr. (’’as. 222 ; Stouo v. Midland 

Ry. Co. (1903), 72 L. .7. K. B. 377 ; A.-G. v. Ltjng Eaton 
U. D. C., [19141 2 Ch. 251 ; Chance & Runt v. G. W. Ry. 
(Jo., L. & N. VV. Ry. Co., Midland Ry. Co. & North 
Staffordshire Ry. CJo. (1914), 15 Ry. & Can. Tr. Cas. 
211 . 

2410. ,] — Pltf. prepared a manuscript 

which contained certain defamatory statements, & 
entered into a contract with defts. througli their 
agent wherebj^ def(/S. a|;rec*d to print a certain 
number of copies of the manuscript, & pltf. paid 
them 1150 on account, A gave them an indemnity 
against any damages which they might bo liable to 
owing to tlie printing of the manuscript. Pltf. Ac 
defts.* agent know, but dcf(s. did not know, the 
manuscript contained libellous matter. l)efts. 
had the manuscript sctu{) in type, A several proofs 
were struck, but th('y refused to pinform the con- 
tract upon the ground that the manuscript con- 
tained libellous matter. l*ltf. claimed the return 
of the £50, Ac def(s. counterclaimed for the cost of 
the printing already done; — Held: (1) the con- 
tract, being one to print Ac publisli libellous mat( er, 
was illegal ; (2 ) as it had been part ly performed, pltf. 
was not entitled to recover l)ack the money paid 
under it; (3) as the knowledge of defts.’ agent 
must be taken to be the knowledge of defts., defts. 
were not entitled to recover on the counterclaim. — 
Aptiiorp V, Neville A Co. (1907), 23 T. L. R. 575. 

2411 . Where reasonable certainty agent will 

not communicate.] — Thouj?h notice to the agent is 
primd facie notice to the principal, yet where in the 
circumstances it is certain that the agent will not 
communicate the information, notice is not to be 
imputed. — Kennedy v. Green (1834), 3 My. & K. 
099; 40E. R. 200. 

Annoiationa : — Distd. Hewitt v. Loosetnore (1851), 9 TIare, 
449 ; Robinson r. Briggs (1853), 1 Sm. & G. 188. Consd. 


2408 i. 7n ordinarj/ course of tniaineaa — i 
Where no duty to communictUe,] — Notice i 
to a person, who Is omployi.Hl only for 
some epccltlc purpose, & is under no 
obligation t-o oominunicate the know- 
ledge which bo roRsesses, does not bind 
his principal whore that principal en\- 
ploys another agent who ro.Uly trans- 
acts the business. — He BnuMKSTr.u 
(18.59), 9 Ir. Ch. Rep. 41.— IR. 

2409 I. Where duty to enmmuni- 

redc.] — Notice Ig an agent Is notice to 
hia principal whenever the agent Is 
bound by hia duty to his principal to 


commniilcat4» the notice to him.-- 
M/*nn\Tii r. Coclins (1917), 3 W. \V. R. 
677 ; 37 D. L. U 611— CAN. 

2411 i. IVhe^e reaamuible cer- 

iaintif apeni m’U not eommunirrUe.] — A 
b«ink sued on three promissory notes for 
$1,000, $4,000 A $1,000 given by M. 
as collateral security of the debt of S., 
an indorser of one of the notes & a 
joint maker with S. of the other two. 
It was known to the bank's avent that 
M. agrccil to sign only on condition 
that S, also signed, & the agent took 
subject to this co»*Utlon ; — Behi : the 


bank was l)ound by the condition & M. 
was not liable, S. not having signed. 
r?/m V. Camvbell, 6 E. Ac B. 1, 379. 
cited. The fact that M. could not have 
recovered if he had sued in his own 
name, ft; thus he was interested in not 
communicating the condition to his 
principal, was not enough to exeludctbe 
doctrine of constructive notice. Fraud by 
the agent on the principal moat be shown . 
KetilfAvtU V. Walson,^l\ Ch. D. 685, citt d. 
— Commercial B\nk op Windsor v. 
Smith (1901). 34 N. S. R. 426; subvom, 

COMMERtlAT-BANK OP WINDSOR V. MOR- 
RISON, 32 S. C. R. 98.— CAN. 
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Oreenslade v. Dare (1855)» 20 Bcav. 284. Diatd. Atterbury 
t>. Wallis (1856), 8 l)o G. M. & G. 454 ; Si>onc©r v, Topham 
(1856), 22 Beav. 573. ApW. Eostham v. Wilkiiisou (1859), 
33 L. T. O. S. 234. Cottsd. Kspin v. Pemberton (1859), 
3 Pe G. & J. 547 ; lie Gartwrlclit, Thompson v. Cartwrigrht 
(1863), 2 New Hep. 569. Apld. Thompson v. (^artwrigrht 
(1863), 33 Heav. 178 ; Re European Bank, Kxp. Oriental 
Commercial Bank (1 870), 5 Oh. App. 358. Consd. Holland 
V. Hart (1871), 40 L. J. Ch. 345. Apld. Waldy v. Gray 
(1875), L. U, 20 Eq. 238. Gonsd. KetUewell v. Watson 
0882), 21 Ch. D. 685 ; Berwick r. Price, [1905] 1 Ch. 632. 
Reid. Fmll v, Ellis (1852), 16 Beav. 350 ; Oprilvie r. 
.Tcaffreson (1860), 2 GilT. 353; Wlllos r. GrtHKuhlll (1860), 
29 Beav. 387 ; Re Carcw s Estate Act (1862), 31 Beav. 
39; Green held r. EdAvards (1865h 2 I)e G. ,1. & 
Wm. 682 ; Cave v. C^ave, C3iaplin r. Cave (1880), 42 L. T. 
730 ; Gordon r. JaiiK'.s (1885), 53 L. T. 611, C. A. Mentd. 
Jones V. fcinUth (1841), 1 Haro, 43; Fuller v. Benett 
(1843), 2 Hare, 394 ; lliorus r. lloltom, Fortnum r. 
Iloltoin (1852), 16 Beav. 259 ; Jones r. Williams (1857), 
24 Beav. 4 7 ; Perry r. lloll (1860), 2 Be G. F. R J. 38 ; 
Hunter v. Walters, ('urliiitr v. ^^'allerR, Darnell v. Hunter 
(1870), 7 Ch. App. 75 ; Aixva Bank r. Barry (1874), L. K. 
7 H. fi. 135; I.ee r. (3utton (1875). 45 L. J. Ch. 43 ; 
Re Mount Moivan West Gold Rt p. West (1887), 56 

L. T. 622 ; Favell r, Wrhrtd- (1 891), 61 G. T. 85 ; Baprot 
V. ('hapnian, [1907] 2 Ch. 222 ; Ilowatson v. Webb, 11907] 
1 Ch. 537. 


, he shall not inform his principal. — S harpe r. Foy 
I (1868), 4 Ch. App. 35 ; 19 L. T. 541 ; 17 W. R. 65, 

I L.JJ. 

! Anthotaiions : — Distd. Holland t\ Hart (1871), 40 L. J. Ch. 

1 701. Ezpld. Cavce. Cave 0 880), 15 Ch. D 639. Mentd. 

; Bateman r. Faber (1897), 77 L. T. 576, C. A. 

2415. Where third party & agent conspire to 

, conceal notice.] — Deft, made a statement to pltf.*s 
: agent, which was untrue to the knowledge of deft. 

I & of tlic agent, in order to induce nltf., whom deft, 
did not believe to know t h<A untruth, to act upon it. 
The agent communicated deft.'s statement to pltf., 
who, relying on the truth of the sia onicnl, acted 
on it to her damage. In an action by pltf. against 
i deft, to recover damages for false & fraudulent 
misrepresentation: — Held: (1) the knowledge of 
pltf.’s agent of the untruth of deft.’s statement 
could not be imiiuiod to pltf. ; (2) pltf. was entitled 
to rcc >ver damages from deft. — Wem.s v. Smith, 
fl914]3K.R. 722: S3 D. .1. K. R. 1614 ; lllL. T. 
SOO ; 30 T. 1.. R. 623. 


2412. .] The knowledge of the agent is 

not to be imiiutedto the principal where, frtun the 1 
circumstances of the case, it is clear that the agent | 
intended a fraud which would require the suppres- 
sion of the knowledge in question fi'om the ])rincipal, 
since the act done by the agent cannot- be said to be 
done by him in his cliaracter as agent, but is done 
by him in the character of a party to an indepen- 
dent fraud on the ])rincif)al. — K obland r. Hart 
( 1871), 6 Ch. Apj). 678 ; 40 L. ,T. (Ui. 701 ; 25 D. T. 
191 ; 19 W. R. 902, L.C. 

Annotations : — CoDsd. Bnullcy t*. JlicliCH (1878), 9 (’h. 1>. 

189; Re Soutliaumton'H EHtuto, Hoper’a Claim (1880). 

.50 L. J. (^h. 155. Re!d. Loo r. CluUon (1875), 45 L. J. Ch. 

43: Cave r. (’ave (1880), 15 Ch. I). 639; Berwick r. 

ITice, [1905] 1 Ch. 632. 

2413. .] — The presumption that notice 

to directors is nt)tice to the co. is rebutted by cir- 
cumstances showing tliat the directors would with- 
hold the information from the shareholders . — Ife 
FiTZiioy Ressj-)meu Steel Co., Ltd. (1884), 50 
L. T. 141 : 32 W. R. a75. 

*SVc, further, (Companies. 

2414. Where agent states he will not com- 

municate.] — Notice to the agent is not notice to 
Lhe principal, where the agent tells tlie third party j 


C. Whether Knowledge of Principal presumed, 

2416. From agent’s knowledge — Of breach of 
trust.] — Where a local agent of a banking co. in 

I that character advances money of tlie co. byway of 
I loan, & the borrower, to the agent’s knowledge, is 
! obtaining the money for the sole jmrpose of niis- 
i applying it, the co. acquires no better title than t he 
j agent would have had, had the case been his own, 

I of than the borrow ( t. 

An exor. borrowed money from a banking co., of 
which he was local agtnii, for the pur))Osc of making 
a further advance to a mtgor. of a ship, on security 
of which tlic testatrix had lent/ the money, on the 
1 pretence tliat such further advance was "made to 
! pay off a i)rior charge, but rt»ally to assist the mt-gor, , 
I & the security proved ultimately wholly insuHi- 
I cient: — Held: (1) the co. had no claim upon the 
i testatrix’s assets ; (2) a mtge. of the ship made by 
I the exor. to the co. to secure the advance was in- 
i valid. — CoijJNSON v. Lister (1855), 7 De (L M. & 
O. 634 ; 25 L. .T. Oli. 38 ; 26 L. T. O. H. 132 ; 2 
Jur. N. kS. 75 ; 4 W. K. 133 ; 44 K. K. 247, L.JJ. 

For fulJ uiuiH., sec ExKcrToiw ^ Ai>ministiiatoj{S. 

2417. Of fraud Inducing contract.] — In a 

case of concealed fraud, if the age^nt. of purchasi^r. 


PART IX. SECT. 6, SUB-SECT. l.~C. 

2416 i. From agent's hnouieAge — Of 
tTeach of trust ,] — Notice to an agent in a 
transaction is notice to the principal, 
otherwise it would ]»c in the power of 
any one, by emplojing an agent, to 
practlBe with impunity the j^roHsc.st 
frauds. An agent r<;ceivliig notCH from 
an exor. payable to him ab an 

Hccurity for advances by tin* principal 
to him' on hlM own a<icouiit, & not as 
c*xor., afTccta his principal with notice 
that it a dealing wltli the exor. of ! 
the assets for a punwiic foreign to the 
trusts lic was to dHcharge : the prin- 
cipal Is thereby a parly to the dems- 
tavif R liable to it« conyerpi^’oees, R he 
cannot retain the notes against those 
claiming under the will. — Downf.h v. 
J'OWEif (1S14). 2 Ball & B. 49J.~-IR. 

2416 li. .]— An extrix. held 

certain lands in trust for idtfs. wdth 
wer to sell but not to mtge. same, 
ishinv to borrow money on the land, 
a pretended Bnle wao made to M., wlio 
then raised f2.00U for the extrix. by 
rnt0ng. the land to defts., R Imme- 
diately rtvonveyed the land to the 
extrix. for a nominal consideration. 
This scheme was carried out mainly by 
pltfe.* fatlier, who swore at the trial 
that deft’s, agent wa^ aware ot thci 
plan adopted, if ho did not himself 
suggest It : — Held : defts. wt?rc affected 
through their agent with notice cf the 
fraud A breach of trust committed 


! A the mtge., mgether with two siibHc- 
quent intges. taken from the extrix. on 
same lauds, should be de<*larcd to he 
fraudulent & void as agaluct pltfs. — 
Graham r. BniriKii (Hnaoian Loan & 
iNVKSTMKNT Co (1898), 12 Muii. L. B. 
244.- GAN. 

h. Of state nf disrepair.]— A 

child wiv* killed by falling threogb tl.e 
railing of a corniiioii stair, where one 
of the banisters was wanting. — Held : 
the pioprietfm of tlie property was liable 
in damages to tho fatJier of the child, in 
respect that warning of the slate of the 
stair hnd been given to the factor 
npooliited to look after the property. — 
M’MAirnN r. Hannav (1872), 10 M. 
411.— SCOT. 

24171. ( )f fraud inducing corttraci.] 

—In an action upon a intgc. of land 
again-t a n»arric’d woman, upon the 
covenant for i»aym<*nt in thc' deed 
fjxe.cuted by her. It appeared the land 
I had beem conveyed to ber by an agent 
j of pitfa., the mtgeof:., but she did not 
! know of tlie conveyance to her, &, ii 
I the signature to the mtge. deed wjw 
! hors, she was frHuduIentIv induced by 
the agent to make it ; in fho same way 
I she executed an authority to the aru'ut 
I to receive the mtge. moneys which he 
I received & did not pay over to her ; — 

I Hdd : the knowledge of the agent was 
[ constructively the knowledge of pltfs., I 
who must be taken to have knowm all j 
aliout the transaction. — D ominick Per- 


manent Loan Go. n. Moroan (1910,16 
\V, I.. H. 7 ; 60 H. C- H. 4 86. -GAN. 

k. From notv'e given to agent - Of 
tmsl.]— Notice to R purchaser's agent ; 
— Held: constructive notice to his 
principal, so as t-o lix tho latter with a 
trust, or a burden relative to tho subject 
of piircliase which wit, bout notice he 
would have escaped.— N4 ./.rkk 
AM Khan r. (Mooohya Ham Khan, 
Munsoor Am Khan tr. Ojoophya 
Ham Khan (1867), 8 W. J(. 399.— IND. 

J. — Of unregistered lease,] — 
A lease of lands unreudstered, Is net 
void against a registcrtxl oonvcyancc of 
the estate to a party whose agent hnd 
notice of the lease. — FORnKd v. Di-'Nth- 
TON (1722), 4 Bro. Pari. Gas. 425.— IR. 

m. From notice given to agent o/ 
remainder matir- Of Ica^ by tenant for 
life, 1 — A tcimn t contracted wit h a r cnari t< 
for life for a lease. tl'ho conlraot 
did not bind the r<*inaltidennaii. Th<i 
tenant onUTisd Into po«He-<Klon, R, 
att^T the (h^ath of the tenant for life, 
havingsent acopy of thecontrorit to the 
land agent of the ninaindennan, ex- 
pended a large sum on lhe lands, of 
which cxiMuiditure ihe reiriuinderiuan 
knew J/rW .* nollec of the ooniraot 
to the land agent did not affect the 
remainderman, so os to give the tenant 
an equity against him, by reason of 
ids ocquleHceiicc in the exixmdituro. — 
O’Fay r. Burke (1858), 8 1, Ch. B. 225 
affd 8 1. Ch. H. 611, C. A.— IR. 
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Sect. 6.— Notice: Sub-sect. 1, C.; sub-sect. 2, A. 

& B.l 

at the time lie negotiated the purchase, had actual 
knowledge of the fraud, or had reason to believe the 
fraudhad been ciinimitted, a bond fide purchafier for 
valuable consideration, who had not assisted in the 
commission of the fraud, is affected by his agent’s 
knowledge, & is thereby deprived of the protection 
of the proviso at the end of Real Propert.y Limita- 
tion Act, IH:VA (c. 27), H. 20.— Vank v. Vank 
( 1878),H Ch. App. 883 ; 42 L. J. Ch. 299 ; 28 L. T. 
320 ; 21 W. K. 252, L.J.r. 

Amwtntions : — Consd. Willifi r. llowc, [1 89111 2 (Jh. 545, 

Cl. A.; lie MoCJallnra, McOallum McClallum, [19011 1 

(Jh. 14.1, V. A. Reid. Vane w. Vane (1876), 24 W. II. 463 ; i 

Lawrence v. Norreya (1888), 39 (Jh. I). 213, G. A. j 

2418. Of fellow-agent taking secret com- | 

mission.] — ^Where the vendor of land agrees to pay j 
commission on the i)ur chase-money to jmr chaser’s i 
agent, knowledge of the fact acejuired by pur- | 
chaser’s solrs., whilst acting on his behalf in the : 
])urchas(i, binds purchaser. — R owland r. Chapman 
( 1901 ), 17 T. L. R. 009 ; 45 Sol. .To. 091. 

2410. Of apparent principal being in fact 

agent.]— DiiEssKit v. Norwood, No. 2144, ante, 

I’or fall unm., see S. C. No. 2144, ante. 

2420. From agent’s suspicions — In regard to 
fraudulent inception of bill.] — In an action upon a 
bill of Cix change by an indorsee, notice to the agent 
of the indorsee in the transaction is notice to the 
indorsee. If the indorsee’s agent knows or sus- 
oocts that there was fraud in the inception of the 
bill, or, having the means of knowing, wilfully shuts 
his eyes, the indorst^e is affected with notice of the 
fraud & cannot recover.— O akklly v. Odddickn 
( 1800), 2 F. At R 050 ; 2 L. T. 357. 

Annotation : Oakley r. Jtoullon (18H8). 4 T. L. K. 

379. 

2421. From clerk’s search In records actually dis- 
closing facts.] — A clerk who searches the register 
for judgments against A. will, in the absence of 
proof to (he contrary, be presumed to have seen a 
judgment, whudi was at the time registered against 
A. Qu. : whcl.her this is notice to his principal, 
if it is proved or can be inferred that the clerk 
did not <*ominunicate to him the result of his 

H(?arch. I’ROCTKR (l’RO(^TOU) V, (’OOPKR (1855), j 

3 Kq. Roji. 304 ; 1 Jur. N. S. 149 ; 3 W. R. 224, 
C. A. 

2422. .] — M ., being desirous of taking shares 

in the 11. Oo., employed (»., his contideiitial clerk, to 
investigate its tinaiicial position. L. thus ascer- 
tained that tlie shares wore not fully paid up in 
<;a8h, but M. believed they were A: suosequently 
sent I*,, another clerk, to get the t-ransfers effected : 
— Held : M. was affeeXed by the knowledge of G. 
t-hat the shares wore not, fully paid up,& hisexors. 
were rightly placed on the list of contributories in 
winding up . — He Hai.ifax Sitgau Refining (k>. 
(1891), 7 T. L. R. 293. 

2423. From notice given to agent in similar trans- 
actions on previous occasions.] — A. bought goods of 
R., who delivered them to a ry. co. to bo carried. 
R. on former occasions had received notict* that the 
CO. would not. be liable for damage done to or loss of 
such art iclos, but in this case no notice was piven : 
— Held : as R. was A.’s agent in the transaction, A. 
must, be hold to have r(H*eived notice. — T ituton r. 
London North Western Ry, Co. (1850), 15 
L. T. O. S. 92, 


2424. From notice given to regimental agents.] — 

A lieutenant in the army applied for permission to 
sell his commission. The purchase-money was paid 
by the intending purchaser to the regimental 
agent: — Held: notice to the agent of an assign- 
ment of the purchase-money before such money 
was received was of no avail. Semhle : such notice 
would be of no avail unless given after the retire- 
ment of the lieutenant had been published in the 
Gazette. — Suffolk Berkshire (Earl) v , Cox 
(1867), 36 L. J. Ch. 591 ; 16 L. T. 374 ; 15 W. R. 
732. 

2425. From notice given to solicitor — In respect 
of purchase of estate.] — After the commencement of 
a treaty for the sale of an estate by A., & the pur- 
chase of it by B., A. agreed to give C. a mtge. on the 
estate as a security for an antecedent debt. At 
notice of the agreement was given to B.’s solrs. 
The treaty for the sale afterwards ceased to bo 
prosecu^d for upwards of 5 years, during part of 
which time the suit of an adv^ersc claimant of the 
estate was ponding. A. then died At B. purchased 
the estate at a lower price from the heir Ac devisee 
of A. B. conveyed the estate in mtge. to D. The 
same solrs. were concerned for B. from the com- 

! mencernent of the treaty with A. until the final 
purchase of the estate, Ac for I), in the business of 
the mtge. : — Held : (1) in the circumstances B. Ac 
D. had, through their solrs., constructive notice of 
the agreement with C. ; (2) the estate in their 
hands was subject to the lien of C. for the amount 
agreed to be secured by the pro]>osed mtge. — 
Fuller i\ Beneit (1843), 2 Bare, 394 ; 12 

L. J. (^ 1 . 355 ; 7 Jur. 1950 ; 07 E. R. 102. 

Annotations .-—COTiBCi. Dresser r. Norwood ( 1863 ), 14 C. B. 

N. 8. 674. Refd. Bulpclt r. Sturges (1870), 18 W. R. 796. 

2426. In respect of mercantile transaction.] 

— The disclosure of a material fact by an intending 
assured to the solr. of an underwriter is not disclo- 
sure to the underwriter so as to prevent the policy 
being avoided by reason of concealment. 

A solr. is not a standing agent for one who has 
been or may bo his client to receive a mercantile 
notice in respect of morcantihi business (Brett, 

M. R.). -Tate r. Hyhlop (1885), 15 Q. B. 1). 368 ; 
54 L. J. Q. B. 592 ; 53 L. T. 5S1 ; 5 A.sp. M. L. C. 
487, 0. A. 

Annotations : — Distd. The Bedouin, [ 1891 ] P. 1 , C. A. Refd. 

Price V. Union IjiifUterajjre Co. ( 1903 ), 8 Cora. Goa. 155 . 

Whether notice given to agent is sufficient notice 
to principal, see titles yassim in which the subject- 
matter of the notice is dealt with. 

Whether knowledge of directors or officers of 
companies is imputable to the company, see 
Companit:s. 

Notice as affecting the right of the third party 
to set off as against the prmci]>al a debt due by 
the agent, .w S(‘ct. 3, Sub-sect. 2, E.. an/c. 


I 

I Sub-sect. 2. — Notice to Third Party of 
' liTMlTATlON of AGENT’s AUTHORITY. 

A. TFAcrc Agent acts \nidcr ostensible Authority, 

, 2427. General rule.] — Where an agent is clothed 

i with ostensible authority no private instructions 


2485 i. From notice given to (toliciior — 
/ n respeA'i of registration of instrument 1 -- 
la COSOS of reglftt-ry direct notice io 
requisite. 8o. as bot\veen a re^rieterod 
it. an unrofiTistorod instniinont, the party 
who has the legal priority by casual 
oircurastanccs, which In other oases 


I 11 light Ik? considered as con.stnictive 
! notice, \\ 111 not be bound. But notice to 
I the agent notice to the principal, &, 
i ns the foundation of the rule Is know- 
ledge, & as the solr. of the party is to bo 
deemed po!W« 5 «sd of that knowledge, 
although he is also the owner of the pro- 


! perty, notice to him Is notice to Ms client, 
i — Marjortbanks V . Hovenpkn (1843). 
i Drury<mp.Sug.ll; 6I.Eq.R.238.-IR. 

I PART IX. SECrr. 6, SUB-SECT. 2.— A. 
2427 1. General rwir.l — UTierc an agent 
is vested with general authority, & such 
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prevent his acts within scope of that authority 
from binding his principal (Lord Blackburn). — 
National Bolivian Navigation Co. r. Wilson 
(1880), 6 App. Cas. 176 ; 43 L. T. 00, 11. L. 

Annoidtione : — Mentd. Collfnpham i\ Slopor, Foroign, 
American, & General Invent nient Trust Co. r. Slopcr 
(1893), 41 \V. Jl. 5f»0; lloyal Bank of Canada r. It., [1913] 
A. (\ 283, 1’. C. ; .Sinclair* r. Brougham, [19141 A. i\ 398, 
H. L. 

Effect of secret limitations of .^gent’s osUmsible 
authority, see Part Sect. 6, a)ite, 

B, Where Ageni is Jowien io ari under formal 
or wriiten Insiruetious. 

2428. General rule.J — Whore an agent *s autho- 
rity depends, A i.s known to thost^ n lio d(?iil with 
him to depend, on a wriiten mandate, it, may l)e 
necessary to inoduce or account for tlie non- 
production of that writing in order to ])rov(^ what 
was the scope of the agent’s authority (Lord 
Blackburn). — National Bolivian Navigation 
C o. V, Wilson, No. 2127, ante. 

For full anus., see S. (’. No. 2427, ante. 

2429. .] — If an agent be held out as having 

only a limited authority to do on bidialf of his 
princii)al acts of a particular class, tluui the prin- 


, cipal is not bound by an act done outside that 
; authority, even though it be an act of that par- 
i ticular class, because, the authority being thus 
I represented to bo limited, the party prejudiced 
' has notice, & should ascertain whether or not 
I the act is authorised (Lord Atkinson). — Kusso- 
Ciunese Bank v, Li Yau 8am, [1010] A. C. 174; 
79 L. J. P. C. GO ; 101 L. T. 689 ; 26 T. L. R. 
203, P. C. 

Annotations : Lloyd r. Grace, Smith, [1911] 2 K, B, 
489, C. A. Ripfd. Willis, Faber r. .Joyce (1911), 104 L. T. 
576. 

2430. S. P. Levy r. RuniARDSON (1889), 5 

T. L. 11. 23(>. 

2431. Agent acting professedly under power of 
attorney.] — It is incumbent on all who deal with 
persons professing to act under pow<T8 of attorney 
to sec that, tlie power he substantially follow^ed ; ic 
at their own risk to notice all tlie (lualitications & 
restrietions of th(‘ power. — AT'rwot)!) (Atwood) v, 

; Munning.s (1827), 7 B. A: C. 278 ; I Man. & lly. 
K. B. 66 ; (> L. ,). O. S. K. B. 9 ; 108 E, R. 727. 

Annotations .‘—Coned. Wllhingtou r. Herring (1S29), 5 Bing. 
412 ; Smith v. M'Guirc. (1S5S), 3 11. & N. 654. Reid. He 
Acramaii, ICx />. Bushell (1814), 3 Mont. J). & Do G. (516 ; 
Alexander v. Mackenzie (184 8), G (\ B. 7 GO ; Bunk of 
Bengal v. Maideod (1819), 5 Moo. Ind. App. 1. F. U. ; 


authority is BubRcquently sought t.o bo 
limited by writing, notice tif sneh limita- 
tion must l>e convened to third parties 
having dealing's with the agoot. in the 
absence of sueli notice the prin(!ir)al is 
estopped from setting up the llmit^illon 
aw ngaiast a third party ac.tiiig iMwd fi'ic. 
— Saywarp r. Dpnsmciu & Harrison 
<190.*)), 11 B. C. n. 375; 2 W. L. H. 319. 
—CAN 

2427 ii. .1— If any limitation ho 

made in the terms of a special agency, 
third parties ulio have dealt with the 
agent on the basis of his previous autho- 
rity should liavc cle^r notice of sirnh 
limitation, otherwise the principal will 
be bound as reipmls them to the 
extent of the agent’s previous autho- 
rity.— F letciikr V. Youl (1870), 1 
V. IL L. 61.— AUS. 

2427 iii. .]— Every act done by 

an agent in the coui*se of his einploy- 
iiicnt oil behalf of Ms principal, & within 
apparent scope of his aulhoritv, binds 
the pnncipal, unlcs.s the agent Is In fact, 
unauthorised to do the particular act 
& the iH'rson d**aling with liim lias 
notice that in doing so he is exceeiling 
his authority. — K atyavani Dr.iu r. 
Port t’ANmNO Land Improvement 
<’(). (1911), 19 C. W. N. 56. -IND. 


PART IX. SECT. 6, SUB-SECT. 2.— B. 

2428 i. Qeneralrulc. 1 — If a t hlrd part y 
is put on inquiry as to an agent’s 
roprchcntationn A- authority, but relies 
on the agent’s statements, he is liabh? 
as though he knew the Piets. — ilAvrf of 
Nova ScoTf.v ♦*. Biciiards (1895), 33 
N. B. U 112; affd. 26 S. C. R. 381.— 
CAN. 

2428 ii. .! — A parly dealing wdth 

an agent is put upon inquiry as to the 
extent of the agent’s powers ; if the 
agent’s autliority to sign cheques or 
notes is lirnltod * to n certain business," 
the principal ie not liable for such as 
liave been subscrliied by him & of 
which he has ndsappllcd the proceeds. — 
VlOAUD V. DE WFRTIiraiF.R (1909*, Q R. 
,30 S. C. 229; Q. R. 35 S. C. 436; 6 
E L. R. 173.— CAN. 

2428 iii. .1 — Where G. Co. repre- 

sented by B. Induced pltf. to subscribe 
for ahares of deft, co., the price of 
which pi If. paid by cheque to the order 
of O. Ct>. a« 1)Oing authorised to receive 
it for deft, co., but stock was never 
delivered, whereupon pltf. made a 
-composition with B. & O. Co. taking 
the notes of G. Co. for the amount re- 
tpresented by his shares, on pllf.’s sub- 


sequently suing doft. CO. for delivery to 
him of the stock : — Held : while G. (’o. 
wa.': the agent of deft. co. for the fhIc of 
the stock, the sukseipicnt transaction 
was one which pltf. must have or should 
hav(‘ understood to bo not within scope 
of B.’h agency; he must have under- 
srood at same time that B. was not 
dealing fairly cither with him or tlie 
CO. ; it uns hi.*; duty, if he did not look 
exclusively to B. thereafter, to give 
notice to the offleers of the co. ; not 
having done this ho Yvas guilty of 
lae-hcs ; the action must be dismissed. 
— Aw AIR r. British Crown, etc. Co., 
Ltd. (19L5), 3 W. I,. R. 052 ; 24 D. L R. 
905 ; 9 W W. R. 340. -UAN. 

n. Position of public agetU .] — When 
contracting with a (4ovt, olficinl or 
puldic agent. Ills the duty of third parties 
to make inqulrle.s w'hether the agent lia.w 
atithorltv to pledge l.he credit of the 
Govt. — H k<'uktary of State for India 
r. Sueemanji Morhaji( 1902), 1. L. U. 20 
Bom. 801.— IND. 

o. Agent drawing draft as such.^- 
Wherc an agent draw.-i drafts as agiuit 
for a priuc4i>al a person taking Hu’ko 
drafts without Inquiry as to the ogfiit 's 
authorily does so at his omi risk. — 
FLEn’iiEU r Void. (1870), 1 V. B. L. 
01.— AUS. 

p. Bank manager transferring shares 
as manager in fri/af."J — Kfsp. trans- 
ferrc<l .->liare« as security to brokers who 
raised loans on them by transfer to a 
bank, w hoso manager transferred t hejji 
to applt.s. Tlic transfer being us 
"manager in trust — //r7d : these* 
words nu'ant in trust for the liank, Hi 
nr>t a lldiieiar>' relation to any other 
person, & w’cro not so ambiguou.s as 
to cast on appits. the duty of making 
inquiry. — JiONDON & (’anadian I^oan 
At Age.nc’v (3»., Ltd. r. Duuuan (1893), 
03 L. J. 1*. C. 14, V. C.-CAN. 

q Description as " Caltndt/i agent " 
in dircetorg.] — Spin'C v. Moran (1873), 
21 W. R, 101.— IND. 

r. Erpress notice to third party of { 
limited authority. I — A pureha‘M*r from j 
an agent known to him to be an agent j 
with authority only to bcII Bnbjf‘ct to 
acceptance by his principal 8c at prices 
sub}ect to change, cannot hold the | 
principal, when 4bo latte** has refused } 
to accept the sale. — C lark v. Baird & > 
Pktfiw (1917), 44 N. B. R. 413; 34 I 
D. H. 20.5.— CAN. ! 

■. Erjrress notice to transferee of 1 
rondiHon against registration.} — Pltf. | 
executed a transfer of laud to A , his ; 


I solicitor, Htipulatiiig that A- should not 
register It, to enable A - to obtain a loan 
for him. B. took a transfer from A , 
obtaining also t he transfer from pltf. to 

A. , & with notice of the Htipulatloii 
made an advance. B. subsequently 
rt'gistered tlwn transfers & obtained a 
ccrtiflcato of title: — Held : the certifi- 
cate of registration must. Ik* set aside, 
but B. w'as enllth'd to hold the transfers 
as securit ies. -B eehe v. Northern 

B. VNK (1908), 7 W L. H. 432 ; 1 Alta. 

L. R. 228.— CAN. 

t Erpress notice to transferee of 
trust.] — R , partner In M. W. & Co., 
received £2,000 of pllf.’s money to 
invest, ^ he Invested It In M. Mills Co. 
in trust lor pltf., the transjvction appear- 
ing in the eo.’s books as R. in trust." 
lie subsoqueutly sent over to pltf, in 
Engl’ind the ‘dock certiticates St pai«l 
her the dlvld<*nds. Bcf.'omlng Indebted 
to deft bank, U. traniferred to the 
bank three hundred A Ilfty Hhores of 

M. Mills Co., tl»e transfer dlscloHlng 
his fiduciary eharactor. 11. liecame 
li*>'olvent St, pltl. eeasod to get her 
dividends, the Imnk retaining them: — 
Held : th(‘ bonk had notice that R. was 
pKf.’s agent Sc was accountable to her 
for the dividends, liaving failed to 

I fdiow' any authority In R. to sell or 
i pledge the stork. Mangles v. Dixon » 

; 3 Tl. L. t:as 702 ; (Hty Bank v. Barrow, 

1 5 App. ('OS. 001, consd. — SWKKNY v. 

I Bank of Montrfm. (1885), 12 H. C. II. 

I 061 ; affd 12 App. C’as 017.- -CAN. 

u. Ae)ual ktuAJoledgc. of breach of trust.] 
— Where tlie president of a co. in- 
i dorst'd not*‘s with tlic name of the co. 
in favour of a bonk, widcli knew tliat 
the note's were given for the iKsncflt of 
(!m person ln(h*rsing, St not on account 
of th** CO. : —Held : the eo. was not 
hound.- -MKCiiANirfl Bank v. Bham- 
LEV (1H79), 2 L. N. 389, Q. B. 1879 ; 
affd , 14 E. L. 11. 420 ; 15 D. L- R. 375. 
—CAN. 

V. Actual knov'ledge that agent acting 
in own interest.]-' A j»ersou, dealing 
with the manager of a bank professing 
to bind hlfl principal, wlio knows that 
In fact he is acting In his own interests, 
is thereby put on Inquiry ns to the 
actual extent of tlie agent’s authority, 

• -Maokinttish V. Bank OF New BRnNS- 
WIOK (1913), 13 E, L. R. 249. — CAN. 

w. BUI discounted without notice — 
Be,rwwed after notice of absewe of auiho* 
rity.h—Vmoit Bank op LowT?n Canada 
V. BaT.MFR (1887), *23 C. L, J. 390 10 
L. N. 361.— CAN. 
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Sect. 6. — Notic e: Sub-se ct. 2, B. ; sub-sect. 3.] 

lie Disputed Adladicution (1S50), 33 li. T. O. S. 343 : 
I'crtjr V. Holl (1860), 2 De O. F. & 3. 38 ; Uiuiby r. Coutts 
(1889), 29 Ch. D. SOO ; Lewis v. KainBdalc (1886), 55 L. 1, 
179 : Bryant v. La Banciue du I*cuplc, 11893] A. C. 170, 
P. C. : JacobH v. Morris, [1901] 1 Ch. 201 ; Morlson v. 
LondOTk (V>unty & Wfstminster Bank (1913), 108 L. T. 
379. Mentd. Chan’inerton v. Johnson (184/1), 4 L. T. O. S. 
398; lie Land Credit Co. of Ireland, Ex p. Overend, 
C limey (1809), 4 (’h. App. 400. 


2432. .] — Pltf. was sole partner in an 

Australian fimi. Defts. had dealt with his firm 
since 1880. In Jan., 1890, pltf. gave to his agent 
in England a power of attorney to jiurchasc goods 
in connection with jdtf.’s business, & either for 
cafh or on credit, “ & for me & on my behalf, & 
\vh 3ro necessary in connection with any purchases 
made on my behalf as aforesaid or in connection 
with my business,” to make, draw, sign, accept, or 
indorse any I kills of exchange or promissory notes 
which should be requisite or proper, & to sign pltf.’s 
name, or his trading name, to any cheques on his 
banking account in London. The attorney, i)ur- 
])orting to act under the jiowcr, obtained from 
defts. a loan of £4,000, & accepted bills of exchange 
for that amount in the name of the firm per pro, 
himself. He represented to defts. that he had full 
fkower to borrow, produced the power, but they 
accepted his word, ^ did not read the power. The 
£4,000 was paid by two cheques of defts. in favour 
of {)ltf .’s firm. The attorney indorsed these cheques 

paid them into the London banking account 
of pltf.’s liriu. lie afterwards drew out the whole 
sum, & ap]died it to his own imrposes. I^ltf. 
brought' an action to restrain negotiation of the 
bills. Defts. counterclaimed for payment of the 
money due on the bills, or, in the alternative, for 
the £4,000 as money had A received by pltf. to 
their use. Th(‘ iudge found that pltf. tiad no 
knowledge of the borrowing by tlu^ attorney, Ac got- 
no benefit from it: — Held: (1) the ])6wer of 
attorney conferred no general ])Ower to borrow, Ac 
the claim for the nifim^y duo on the bills of exchange 
failed : (2 ) defts. must be taken to have had notice 
of the terms of the ]>owor Ac that the attorney had 
no general power to borrow ; (3) they could not 

recover the £4,000 as money had A received by ]>ltf. 
to their use. — Jacobs v. Morris, [1902] 1 Ch. 810 ; 
71 L. .1. (^h. 303 ; 80 L. T. 275 ; 50 W. li. 371 ; 
18 T. L. K. 384 ; 40 Sol. ,To. 315, (\ A. 

2433. .] — P. gave A., his solr., a power of 

attorney to manage his pro]>erty in England while 
he w'as abroad Ac generally t-o do all other acts, 
dcfuls, matt ers or things wdiat-soever in or about the 
estates as amply as P. himself could do. A., imr- 
porting to act under the jkower, borrow ed £500 from 
11., another client, A misapplied it : — Held: the 
omission of II. to call for the ]iow’er w as not suiJi 
negligence as would be attended with the same 
consequences as actual notice of A.’s authority, 
impposing that authoiity did not extend to the 
borrowing of money. — Perry r. Holt. (1800), 2 
l)e (i. F. Ac .1. 38 ; 29 L. .1. Ch. 077 : 2 L. T. 585 ; 
0 Jur. N. S. 001 ; 8 W. K. 570 ; 15 K. 11. 530. 


For full aims., ave No. 279, aitte. 


2434. & letter of credit — Secret letter of 

Instructions.] — Defts. entered into an agi'ecment 
with C. to carry on for them certain mining S]iecu- 
lations in America, ^ furoished him wdth instruc- 
tions, a lett er authorising him to draw on them for 
£10,000, & a power of attorney of t he most- exten- 
sive description, ” to take A: w^ork mines, to pur- 
chase tools materials Ac erect the necessary 
buildings. A: to execute any deeds or instruments 
he might deem necessary for the purpose.” C., 
after he had raised £10,000 under the letter of 
authority, obtained of pltf. in America £1,500, 
which he applied to defts.’ use, A: for the amount 
drew bills on defts., which he indorsed to pltf. He 


did not show the letter of authority to pltf., Ale there 
were no indorsements on it of sums previously 
raised, Ac it did not appear that pltf. knew that any 
money had been raised before by C. Defts. refused 
to accept the bills: — Held: pltf. was entitled to 
recover £1,500 from defts. as money had Ac received 
to his use. 

The jury have found that it is the duty of a 
party advancing money to an agent to look at 
his powder of attorney Ac letter of credit ; negativing, 
thereby, the necessity of calling for his letter of 
instructions ; Ac proikerly, too, because the agent’s 
letter of instructions may contain cornmuiiicat ions 
which it may be neither safe nor convenient to 
divulge (Best, C.J.). 

I i)re.sume that persons in the situation of ])ltf. 
would look at the power before they advanced 
money, A it w’ould be prejudicial to mercantile 
interests to restrain a jkow'cr where the object in 
view requires an extensive authority. As to the 
inquiries which it is alleged pltf. ought to have 
made touching any sums advanced upon the letter 
of credit, it would have been useless to make them 
of O., who, of course, w^ould not disclose anything 
to defeat his own purpose, Ac impossible to make 
them wuth success elsewhere, as, for aught that 
could be learned in the absence of indorsements, 
O. might have raistnl the money before he reached 
America (Gasei.ee, J.). — Witiiinoton v. Herring 
(1829), 5 Bing. 412 ; 3 Moo. A: P. 30 ; 7 L. J. O. S. 
(M\172; 130 K. K. 1132. 

Annotations : — Expld. Britton c. JIumtIiok (1829), 3 Moo. & P. 

77. Distd. iCatKoh r. Solionok (1819), 13 Jur. 008. Refd. 

Jiv Aoriiniun, Kx p. Bushell (I8H), 3 Mont. B. & Bo O. 

Gl.> ; Aloxunder r. Mackenzie (1818), G C. B. 7GG. 

2435. Containing recitals not disclosing full 

circumstances.] — The operative part of a power of 
attorney apfkointed X. Ac Y. to be the attorneys of 
pltf. without in terms limiting the duration of tlieir 
powers, but it was ])receded by a recital that pltf. 
was going abroad, Ac was desirous of appointing 
attorneys to act for him during his absence. 
During pltf.’s absence from England, Ac again after 
his return, X, Ac Y., without his knowledge & pur- 
porting t o act- under the powder w liich empowered 
them to borrow money on mtge.,bon’OW'(*d moneys 
from a bank upon the security of charges on 
pltf.’s property, which inoiK^ys they afteiwards 
misap]kroj)riated. Upon the occasion of the first 
advance the power w as produced to the bankers Ac 
registered by their clerk, but it w^as not examined 
by them, nor wore they aware that pltf. was in 
England when they made the second advance. 
Pltf. went abroad a second time, Ac before going 
j gave a fresh power to X. Ac Y., by which, after 
1 referring to the former i>owcr, Ac reciting that ho 
I had been in England for a short time, Ac w as return- 
ing abroad. be ap])ointed X. A Y. his att-ornej^s,. 
giving them power to borrow' money for him with 
or without giving security. During his second 
absence, A w ithout liis knowledge, X. A Y., wiio 
themselves bad an overdraw’ii account with the 
bankers, borrowed from them further moneys, 
alleging tliat it was to enable them to make pay- 
ments for ]iltf. ; A under the second pow'Cr of 
attorney they charged pltf.’s nroperty as a s<‘curity 
for the loan, applying the borrowed moneys in 
reduction of their owui debt to the bank. Upon 
t his occasion the second pow er w’as produced to the 
solr. of the bank, but he was unacquainted with the 
former transact ions, A neither the bankers nor any 
of their clerks were aw^are that pltf. had been in 
England : — Held : (1) in order to make out that 
the bankers w'ere so put upon inquiry as to invali- 
date the transaction, pltf. must show that the 
recitals in the second power were seen by some 
agents of theirs who knew of the previous transac* 
lions, A would by those recitals have been rendered 
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suspicious of the good faith of X. & Y. ; (2) there 
having been no such notice or knowledge on the 
part of the bankers, wilful blindness coidd not be 
imputed to them, & the last-mentioned charge was 
valid. — D anby t\ Coutts & Co. (1885), 29 Ch. D. 
500 ; 54 L. J. Gh. 577 ; 52 L. T, 401 ; 33 W. 11. 
559 ; 1 T. L. R. 313. 

Aimot^ion: — Distd. Hawksley i\ Oiilram, [1892J 3 Ch. 359, 

2436. Agent actlAg professedly under letter of 

credit.] — A letter of credit was addressed by defts. 
to K. A: Co., merchants in Bata-via, in which defts. 
undertook to open in favour of K. A Co. a credit for 
i'5,000 “ to be availed of by drafts on u.s . . . 
against ])roduce bought & paid for by you, but not 
immediately ready for shipment.” Acting under 
the letter of credit, K. A: Co. drew bills on defts., 
without having bought A: paid for produce. A: nego- 
tiated them witli pltfs., a tirm of bankers. Pltfs. 
were aware of the terms of the letter of credit. 
Defts. declined to accei>t the bills. In an action 
against defts. for tht^ amount^ of the hills : — 11 eld : 
(1 ) the letter of credit must he construed according 
to its ordinary meaning ; (2) no goods having been 
” bought A: paid for ” by K. A: Co., defts. were not 
liable . — (.'iiautkiikd Bank of India, Ai^stijadia A: 
China v. ISIacfaydfn A Co. (1895), 04 D. .1. Q, B. 
307 ; 72 L. T. 428 ; 43 \V. U. 397 ; 11 1.. R. 

289; 39 Sol. .To. 305; 1 Com. C^as. I ; 15 R. 
333. 

Agent dealing with instruments signed or 
accepted in blank.] — See Bills op' ]Oxcilvk<jk, 
Promissory Notes A Negotiable Instruments; 
lt3sTorpEL ; Stock T'xciianoe. 

2437. Agent delivering goods with ticket attached 
showing true seller.] — If an agent employed to sell 
coals make a bargain in his own name wit h a trades- 
man to furnish him with coals on credit, for which, 
in return, he is to receive goods on <;redit, A coals 
A goods are both delivtjred, the real seller of the 
coals may recover the price of the tradesman if his 
name is on the ticket sent wit h the coals as seller, 
because the tradesman aft(T that is bound to in- 
quire into the nature of the agent’s situation, A 
should not continue to treat him as a ])rincij>al. — 
Pratt r. Willey (1820), 2 C. A l^ ,350. 

JnnoUitiiHi : - iCamiizoUi r, IJowriiiif A Armulcll 

(1859), 7 11. N. S. 851. 

2438. Agent executingcharterparty as principal.] 

— Where an agent executes a charterparty as pi iii- 
cipal, being in reality agent for a merchant abroad, 
a consignee or purchaser of cargo from liim is not 
])ut on inquiry as to his title t o dispose* of the cargo 
A is not affected by constructive notice* of tlie 
(joncealed princii)al (Le:)Ri) CV»tteniiam ). — Zulueta 

SiEVKKiN(» (1848), cited 15 Bcav. at j). 581 ; 51 


accept B.’s bills for the value. After B. had 
accepted the bills on the faith of the agreement, B. 
sold the cargo to 0., who had notice of the terms of 
the charterparty, <fc it was consigned to another 
person: — Held: assuming that the fact of A.’a 
appearing i)rincipal on the charterparty made it 
incumbent on C. to ascertain the relations between 

A. A B., yet as B. was actually the principal, & not 
the agent of A., G. could safely deal with him for the 
cargo, A the circumstance that B. had committed 
a fraud on A. did not [ire vent C. from obtaining a 
good title to the goods. — Z uli^eta r. Tyrie (1851 
is Beav. ,577 ; 51 E. R. 002. 

I 2440. Express notice of shipmaster’s limited 
I authority given by local agent of shipowner.] — 
Deft-.’s vessel arrived at (». on Sunday, .Jan. 27. 
On Jan. 28, a clerk of defl .’s local agtmis made a 
cominunicatioii to ])ltf. advising him not to advance 
moneys or supi)Iie.s to the master .* an 

ample notice to pltf. putting liim on his guard not 
to make any advanees till lie liad made an inves- 
tigation. — iHie Eaituful ( 1 802), 31 L. J . 1*. M . A A. 
81. 

For fullanns., mr SnirriNc & Navigation. 

2441. Partner of one firm pledging bills of another 
firm having common partner. j~ A., being in 
partnershi]) with B., <*nt-<*red, without the kiu>w- 
j ledge of B., into jiartnership with G., an agent of the 
I firm of A. A B., for sale t»f t iiubtir. The firm of A. A 
I Ck employed R., K. A (k>. as th(‘ir bankers, A C. 
brouglit cheques A bills to tin* bankers with tho 
muiKis of A. A B. attaclKHl to them, which the 
bankers lB*.ld as collatc^ral st^curity to cover G.’s 
overdraft s. Upon A .'s death failed A B. became 
bkpt. : — Held : ( 1 ) the bankers wei*<^ not in a posi- 
tion to j)i*ove theur collateral sec urity against B.’s 
partner.shi]) estate, as tbcjy neglected to ascertain 
the extent of either A.’s or (\’s authorit y to pledge 

B. ’s credit. A, no account being produced, it was 
impossible to distinguish any agency transactions 
fromthegenoraldealingsof A. AC. with the bankers^ 
whose title could not be higher than that of the 
])cr8ons with whom they dealt. — lie (’roudace 
(18(50), 15 D. T. 19. 

Duty of third jiarties t-o inquire when dealing 
with companies or dircctorsorolTicersof companies. 
See Companies, 

Duty of liankors to inquire into the sources of 
funds deposited by their customers or of sec.uriliea 
pledged or deposited as collateral by tiiein. See 
Bankiohh a Banking. 


E. R. at p. 0(35. 

Agent signing cheques A bills of exchange 
“ per pro.”] — See Bankers A Banking ; Bills 
OF Exchange, Bromissory Notes A Nego- 
tiable Instruments. 

2439. Express notice of charterparty showing 
goods consigned to party other than seller. }y-A. 
chartered a ship in his ovs n name, A consigned it to 
B. in Cuba, under an agi*eerrient that B. should ship 
goods A consign them to A., A that A. should 


8uh-sk<'t. 3. — Notk'Jo to Third I’ahty of 
Rkvouation of Agent’s Authoiuto. 

2442. Agent without credit accustomed to buy 
for foreign principal.] — Deft., a merchant re- 
siding in Russia, canied on business in Ijondon 
through 11., who had himBelf no ca])ital or credit,. 
A was universally known to represent deft., though 
H.’s name was always used. Deft, gave notice to 
II, that he purposed to cease employing him, after 


PART IX. SECrr. 6 . SUB-SECT. 3. 

X. In generalA — Hrmhlc : an act 
done by an af?ent witli in Hcopc of liin 
authority, it before any ation of 

its revocation, is pood, althonpb it iimy 
be entirely revoked at the thne. — K kiiu 
r. LEFncRTT (1859) 7 Gr. 412. -CAN. 

y. AgerU rTeeutino deed of Bate 
after power of atifjrhey revoKed — Mala 
fidcB,] -There lK*ing «*t-idcnce of bud 
faith oo the port of the parties to a 
deed of sale pipned by an agent unuer a 
power of attorney, wlilch iiower hod 


1 been revoked prior to the deed ; in an 
I action to pet aside the deed ; — Held : 
j as to third parties ignorant of the re- 
vocation the oetH of the agent would 
bind iKith agent & principal, but in the 
eircainstanccp of the eu.se the notion 
could be maintained the deed pel 
upidc. — Aytaikr r. Maiikk (1S78), 1 
L. N, 2.'I2,- CAN. 

j *. Affent setlling ariion after revo- 
; eatir/n before notice f/icrco/.)--D., an 
! attorney, cned II. , hip client, on a ]»iU 
1 of costri. 1). lived at O., A as scearity 


for a loan gave the l*ank manager of 
U. written authority to settlo the 
orjtion with II. at C. The O. inonoger 
with D.’h consent anthopised the O. 
manager to wittle with li. The autho- 
rity was coimrunicuied to JI., who 
HCttlod with the G. managf*r. Unknow'n 
to II. & the (J. manager tiie authority 
bad been revoked at O. on the morning 
of the FCttlcment: — 7feW ; ns the ro- 
voention hoil not been communicated 
to H. the Bcttlemcnt w’liP binding. — 
DwYEBe. Herman (1881), 2 N. S. W- 
280,— AUS. 
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Agency. 


Sec t. Notice: Sub-sects. 3. 4 & 5. Sects. 7 <t- 8.] 
which H. contracted with pltf. to sell him tallow 
<of more than £10 value), & H.’s name was used as 
before. H. intended to make the contract on his 
own account, but i^ltf . did not know this, & believed 
that H. represented deft., as usual. The contract 
was made by a broker, W., acting for both parties. 
He signed bought & sold notes, the former begin- 
ning “ Bought for T.” (pltf.) ; & the latter, “ Hold 
for II. to my principals,^’ no buyer or seller being 
further named : — Held : deft, was liable for the 
non-dolivery of the tallow, pltf. having no notice 
that the name 11. ceased to mean deft. — Trueman 
V. Loder (1840), 11 Ad. & El. 589 ; 3 Per. & Bav. 
207 ; 0 L. J. Q. B. 105 ; 4 Jur. 931 ; 113 E. 11. 
539. 

Annolations : — Apld. Jlock)iain v. Drake (1841), 9 M. & W. 

79. Consd. Iliimfrey v. Dale (1857), 7 K. & li. 2G6. Apld. ! 

Jloyul Exchan^ye Inatsc. v. Moore (18G3), 11 W. U. 592 ; 

CluMerr. DoU^il (1871). L. it. G C. 1>. 48G. Folld. Willis, 

Faber r. Joyce (1911), 104 L. T. 57G. Refd. He Oriental 

Dank (k»rpii., Kx p. Ouillemin (1884), 28 Ch. D. 634 ; 

JMjrant v. Dolw^rU Kciwldey, Muxsted, 119001 1 Q. 11. 

G29, C. A. Hentd. Furze v. Hliarwootl (1841), 2 Q. D. 388- 

2443. Agent of underwriter continuing to under- 
write after expiry of agency agreement.] — An 

iindc^riter employed A. as his agent to underwrite 
for him by a written authority which ex))ired on 
Dee. 31, 1909. Prior to this date the underv^’riter 
had paid many losses on policies effected tiirough 
A., but neither at the end of 1909, nor at any tim<N 
liad he (^ver given any notice to those with whom 
he had done su(;li underwriting business tiiat A.’s 
authority to act for him had been determined, nor 
had he given any notice of t he fact at I Joyd’s. In 
an action by pltfs. in respect of c(;rtain policies 
ostensildy underwritten t)y deft, through the 
agency of A. after J)ec. 31, 1909 i—HnUi : deft, was 
estopped from denying A.’s authority to act on liis 
behalf.^WiM.is, Fader k: (k)., Ltd, r. .Ioyce 
( 1911), lOi J,. T. .570 ; 27 T. L. IL 388 ; 55 Sol. .Jo. 
413; 11 Asj). iM. L. C. 001; 10 CV>m. Cas. 

190. 

2444. Servant continuing to act after discharge.] — 

A master who has authorised a servant to act is 
bound by acts done subsequent to his discharge, 

unless notice be; given. v. Harrison (1099), 

12 Mod. Kop. 340 ; 88 E. 11. 1309. 

Annotalion : - Refd. /iV OriciiUil Dank Corpn., E.r p. (luille- 

nifii (1884), 28 C’li. 1). G31. 

2445. Horse-dealer selling & receiving price in 
own name after revocation.] — Pltf. having sent 
liorst's to a lic(;nsi‘d liorse-dtmlfT for sale in horse- 
dealer’s own name, t he dealer sold t liem to deft. 
I*ltf., unknown to deft., revoked th(^ dealer's autho- 
rit y to sell, or receive the ]>rice, A deft. aftcTwards 
paid the dealer: — f/vid : unless lie liad received 
not ice of revocation of authorit y the payment w^as 
good as against jiltf., he having allowed the dealer 
to appear as owner. — C’URl.KWis v. BlliKBECK 
<1803), 3 F. A F. 894. 

2446. Broker authorised to buy under agent’s 
supervision continuing to buy after agency deter- 
mined.]— L., a broker, was introduced to P. A Co. 
by A., A was at the interview' directed by P. A Co. 
w make purchases under the superintendence of A. 
L. made largo purcliases under the sole order A 
direction of A., sending him the bought A sold notes 
A contracts A receiving from him the necessary 
moneys for paytnenls, A generally treating him as 
principal, no direct communication taking place 
between L. A V. A Co. Such course of dealing was 
admitted by P. A C-o. to have been according to 
their int-entions up to a certain period ; A no notice 
having been given by them to L. of any determina- 
tion of the authority of A. //cW : L. had a right 
from what took place at the interview*, A the 
uniform course of action on A.’s part, to consider 
liim as the authorised agent, or a partner of P. A 


Co., until expressly informed of determination of 
his authority or the partnership. — ^P ole v. Leask 
(1863), 33 L. J. Ch. 155 ; 8 L. T. 645 ; 9 Jur. N. S. 
829, H.L. 

2447. Servant continuing to purchase in master’s 
name after leaving employment.] — Com was 

ordered from pltf. in deft.’s name by a livery-stable 
keeper, w'ho had been deft.’s coachman, A con- 
tinued to wear his livery. Deft, had given no 
notice to pltf. of the employment being at an end : 
— Held: deft, liable. — Aste v. Montague (1858), 
1 F. A F. 264. 

2448. Wife continuing to purchase as agent for 
husband before receiving notice of his death abroad.] 

— Where a man, who had been in the habit of deal- 
ing with pltf. for meat supplied to his house, went 
abroad, leaving his wdfe A family resident in 
England, A died abroad : — Held : the wife was not 
liable for goods supj^lied to her after his death, but 
before information of his death had been received, 
she having had originally full authority to contract, 
A having done no wrong in representing her autho- 
rity as continuing, A not having omitted to state 
any fact within her knowledge relating to it ; the 
revocation itself being by tlie act of Cod, A the con- 
tinuance of the life of the lU’incipal being equally 
within tlic knowledge of both parties. — Smout r. 
Ilbery, No. 2761, jios/. 

Annotaiiomi : — Expld. Jenkins r. lliitcliinson (18 49), 13 Jur. 
7G3. Dbtd. Campiinari v. Wnodburn (1854), 15 C. D. 400. 
Distd. llandell v. Tiimen (185G), IS O. D. 78G. Consd. 
Uollen r. Wright (1857), 8 K. & 14. G47. Distd. Bradbury 
V. Morgan (18G2), 7 D. T. 104. Ezpld. He Oriental Bank 
Cornn., ICr p. Guillomin (1884), 28 Ch. D. G34. Consd. A 
Expld. SaHon v. Now Deefiton Cyele CJo., [19001 1 Ch. 43. 
Dbtd. Halbot r. Lons, [1901] 1 Cli. 344. Expld. Oliver r. 
Bank of England, Starkey, Levoson A (’ooko, [1901] 1 Ch. 
6,52. Consd. & Expld. Youge f. Toynbee, [1910] 1 K. B. 
215, C. A. Reid. Weedon v. Woodbrldgc (1849), 13 L. T. 
O. S. 159 ; lie Pearce, Doberts v. Stephens (1891), 8 II. 
805. 

For full annw., see 15. C. No. 27G1, posi. 


Hub-.sect. 4. — When Knowledge of Principal 

IMPUTABLE TO AgENT. 

2449. Where communication impossible.] — Pltf. 

was assiginu* in Calcutta of an insolvent there w'ho 
w'as tenant for life without imi)eachment of waste 
of lands in I'higland, wdth remainder to defts. succes- 
sively. J’ltf.’s agents here, acting oh his instruc- 
i tions, apjilied on Aug. 6 to deft. D., manager of the 
I estates, for particulars of the property, upon w*hich 
there was much valuable timber. Through the 
delay of defis. nothing w*as done till Oct. 22, w*hen 
some infornifition was given in consequence of 
wiiich pltf.’s agents took )>osses6ion ; A upon their 
threatening to cut dowm the trees an agreement, 
dated Oct. 23, w'as entered into between them A 
defts. w^hich provided that pltf. should bo deemed 
as fully ontitlod to the timber, as if it had been cut 
A removed on Aug. 15 preceding, that defts. as to 
their present A future interest would carry the 
agreement into effect, that pltf. shoidd have no 
right or interest save such as he had on Aug. 1 5 or 
since, A that none of the timber should be felled 
before Dec. 1 . The insolvent had died on Sept. 24. 
Pltf. himself l)ecame aware of this on the next day, 
but the new'B did not reach England until Nov. 4. 
Defts. then repudiated the agreement : — Held : 
the agreement was w^holly void as having been 
entered into without consideration, A under a total 
mistake as to the facts existing at its date. Semhle : 
the know ledge possessed by the princip^ was not 
knowledge on the part of the agents in this country, 
W'ho signed the agreement in actual ignorance of 
the death. — Cochrane v, Willis (1865), 1 Ch. Api^ 
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58 ; 35 L. J. Ch. 36 ; 13 L. T. 339 ; 11 Jur. N. S. the wools are shipped.” In this transaction the 
870 ; 14 W. R. 19. broker acted for both pltf. & defts. By the custom 

Jnnoiations ;—Refd. Jones v. aifford (1876), 3 Ch. D. 779 • Liverpool, where a contract contained a stipnla- 
Soott V. Coulsoii, 11903] 1 Ch. 453. Mentd. Huddcwfleld tion that notice of an event should be given by the 
Banking: Co. r. Lister (1895), 72 L. T. 703, c. A. seller to the buyer, it was usual for the seller to give 

2450. Knowledge of principal not proved.] — deed notice to the broker, who communicated it to the 
had been executed oetween A. & B., the nego- i buyer: — Held: (1) defts. were bound by such 
fciation for which on A.’s behalf had been carried on ' usage ; (2 ) notice by jiltf . to broker of the names of 
by C., his solr. B. filed a bill to set aside the deed vessels on which the wools were shipped was a 
on the ground that C. had not disclosed certain performance of that stipulation, although the 
material circumstances, the knowledge of wdiich broker omitted to communicate them to defts. — 
would have prevented B. from executing the deed : Oravks v. Lpxsg (1857), 2 H. N. 210 ; 26 
— Held: unless it could be shown that A. was at L. 3. Ex. 310 ; 29 L. T. 0. S. 145 ; 3 .Tur. N. S. 
the time aware of the circumstances, B. was not ol9 ; 5 W. R. 597 ; 157 E. R. 88, Ex, Ch. 
entitled to rehef. -^S olomon 11 ON YVrOOD (1864), Annotaiions SwwtinK r. IVarco (1859). 7 c. B. 

3 New Rep. 005 ; lOL. T. 180; 12W. R. 572. N. S. 119 . Mentd. ICidHton r. Monoemi ironworks Co. 

(1962). 80 L. T. 55() ; Mt'tropolitan Watvr Board v. Dick, 

; Kerr, [191?] 2 K. B. 1, C. A. 

I 2455. Company director or officer of — Two con- 
^ ^ trading companies— General rule.] — Where one 

♦srB-.SECT. o. — WiiEin<: Aopxvt acts for both co. is promoted by another & the same y>orsons are 
Parties. directors of both, after the promotion is ended 


2451. Agent acting for — Creditor & insurance 
company — Company issuing policy forming part 
of security.] — D., having agreed to lend £1,000 
to W. upon a j)olicy of iiLsuranco on liis life, 
gave directions for effecting it to his attorney, 
L., the local agent of the W. Insurance Co. li, 
accordingly transmitted proj)osals for a policy 
to the head office witliout mentioning that I). 
was the l)enoticial owner, obtained a ]>olicy 
therefrom, tV delivciied it to D. L. was authorised 
by the CO. to receive notices of assignments of 
policies on their behalf. W. became bkpt. : — ; 
H eld : there was sufficient notice to take the policy 
out of the order & disposition of W., & to give the 
assignment validity as against his assignees, inas- 
mucli as notice to L. was notice to the co., & notice 
communicated to him in his character of atkirney 
to D. for I lie purpose of being transmitted to fhe 
CO. was effectual as a notice to him in his capacity 
as the CO.’S agent.— (Jale r. Lewis (1840), 9 , 
Q. B. 730 ; 10 J.. J. Q. B. 119; 8 L. T. (). S. 158 ; I 
11 Jur. 73U ; 115 E. R. 1455. 

An noiations : -FoUd. Allctson r. riiichcrtter (1875), L. U. 

cl Di*fd. 7iV, Hampshire Land (’o., (1896) 2 

2452. Lessor & lessee— Lessee not relying on 

agent.] — Notice of prior settlements in the confi- 
dential agemt of lessees who is negotiating a lease 
will affect the lessees ; but where it appearcMl that 
no confidence was placed in the agent by thelessiM‘s, 

A that he negotiated tluj lease as the agent of the 
lessor only Held : the lessees w'ero not- affected ' 
by notice, actual or constructive, which the agent ' 
certainly liad.—CiiANDOs (Bttchkhs) v. Browkjxiw^ 
(1791 ), 2 Ridg. I^arl. Rep. .315, at p. 392. I 

2453. Vendor & purchaser.] — If the same ! 

person is agemt for both vendor A purchaser, or is 1 
himself vendor A agent for purchaser, whatever ' 
notice he may Jia ve will affect purchaser.— II ryiiek ' 
r. Frost (1837), 3 My. A Or. 070 ; 8 L. J. Oh. 235 ; 

1 Jui'. 330 : 40 B:. U, 1081. ! 


neither co. can bo regarded as to future acts uncon- 
nected with the promotion as in any fiduciary 
relation to the ot-hcT ; they are distini^t commercial 
boduis with tiie same persons as directors, A cannot 
be regarded as two turns with common partners ; 
A what the directors do as agents f)f the one co, 
cannot be properly treated as done iiy tlu'm for the 
oilier, A tlie knowledge whi(‘ii they have acquired 
as dir<*ck)rs of tlui om; co. cannot be impiit ihI lo the 
other CO. when they have not disclosed their know- 
ledge to anyom*. — L acjttnas Nitrate Ck). 
Laciunas Syndicate, [1899J 2 (’h. 392; 08 

L. J. Oh. 099 ; 81 L. T. 331 ; 18 W. R. 74 : 15 
T. I.. R. 130 ; 43 Sol. Jo. 022 ; 7 IMans. 105, 0. A. 

AnmAations : — Apld. Ke National Bank of Walos, (18991 2 
(3i. 629, O. A. Distd. Mcrchantw’ Fir<‘ OfRco r. Armstrong 
(1901), 17 T. b. B. 709, C, A. Refd. Exploring Land A 
Minerals (V). r. Kolckmimn (1901), 91 L. T. 234, C. A. 

See J further, Companies. 

2456. Solicitor acting for — Lender & borrower — 
Not acting for lender in particular transaction.] — 

A customer, desirous of obt aining an advance from 
his bankers on t he credit of a surety, for that pur- 
pose <‘m])loyod sobs., who were also tlic ordinary 
soil’s, of the bankers, Imt wen^ not employed by 
them in the transaction in question. The solrs. 
gavcinformat ion to the bankers as to the siifflcioncy 
of the surety, A dobit(‘d tla ni >vith the costs of 
preparing tile instruiiH’nf of suretyship: — Held: 
they could not l)e regarded as liaving acted for the 
bankers fi-orn the* lieginning, so as to affect the 
bankers with notice of any <*on<‘enlm(mt or mis- 
representation on the part of tln^ custom(‘r towards 
the suret y. — W ytues r. Labotk iieUK (1859), 3 Do 
(i. A J. 593 ; 33 J.. T. O. H. 30 ; 5 .Jur. N. S. 499 ; 

7 W. R. 271 ; 14 E. R. 1397, Ji.C. 

A nnoUilionn : Ditid. London (Jenmil OninilniH Co. r. 
Holloway, (1912] 2 K. B. 72, (\ A. Mentd. DresHer r. 
Norwood (186:{), 14 C. B. N. S. 574 ; National Provincial 
Bank of England r. (jIlanuHk, il91.3| ll K. B. 335. 

Priorities where solicitor acting for both parties*] 

— See Bk^uiTY. 


AnimUitionff : ~-ConBd. Hewitt r. liOORnnoro 9 Hare, 

419. Mentd. \Voodh r. W’oori*; (1 1 2 Jur. 994 ; Watson 
V. Alloock (1853), 4 He G. M. & G. 242 : W'ilkoH r. Saunioii 
(1877), 7 Cli. I). 18><; National Proviiirial Bank of 


Sec t. 7. - CORRUPTION OF AGENT. 


England r. Gamt’K G8S6), 31 Ch. I). ,582, C. A. ; Wales r 
Carr, (1902) 1 C’]). 860. 


See l*art VIIl., Sect. 2. Su})-sccl. J5, anie . 


2454. Broker acting for — Vendor & purchaser — 
Usage— Failure to communicate.]— Defts., London 
merchants, emidoyed a broker at Liverpool to j)ur- 
chase some wool. The broker negotiateci a sale by 
pltf. to defts. of cert aiii bales deliverable at Odessa, 
the names of the vessels to be declared as soon as 


Seci. 8.— criminal uabiuty of principal 

FOR ACTS OR DEFAULTS OF AGENT. 

See Criminal Law^ A I^rocedure. 
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Agency, 


Part X.— Relations between 

Sect. 1.— IN REGARD TO CONTRACTS. , 

SiTu-sECT. 1 . — In General. 

A» AgenVs HigJd to sue aud Liability to he sued* 

(a) Where Agent contracts for disclosed and named 
PrincAjmL 

See^ further. Nos. 2526-20J2, post* 
i, Tiighi to sac. 

2457. Agent cannot sue.] — K., who carried on 
business at Kiga, entered into a contract through 
the* agency of J . Co., to sell certain timber to defts. 

c. i.f. London. Tayment was to be “ by approved 
accef)tances to seller’s or authorised agent’s draft.” 
Tht* ( ontract was signed by J. &< Co., as agents for 
K. In accordance with the practice of the Iliga 
timl)eT trade K. sent the^ bill of lading for the goods 
to J. He (>o., at samei time drtnv upon J. Co. for 
the ]»rice. .1. & Co. acce])led the draft on May 24, 
101 1 , & paid it in duo (jourse on May 30, 1911. On 
May 25, 1011, .1. ife (’o. sent the shipping docu- 
ments 1,0 dtift/S., together with a di’aft for the price 
of the goods drawn upon defts., k. asked them to 
acc<!j>t, & return th(j draft,. Defts. kept the ship- 
])ing documents k t,ook delivtTy of the goods, but 
refused to acce[)t the draft as the goods were not in 
accordance with the contract-, k claimed to reject 
th(^ goods. It was admit, t,ed that the goods w^ere 
not in acjcordance with (contract, k they were sold 
by order of the ct. for about one- third of their in- 
voice price. An a(;tion was thereupon brought 
against defts. by K. for the i»rice of the goods k by 

d. k C’o. to recover the amount of the draft which 
defts. had failed to ac(Ui]>t : — Held : (1 ) as .T. k Co. 
wer<^ in<n*(‘ly agents k not, i)art ies to t he contract* of 
purchase they werc^ not- entitk^d, in the absence of a 
contract i)erHonally with them by defts. that the 
draft would be accepted, U) maintain an action 
against defts, for the amount of the draft ; (2) the 
fact that J. k (k>. had themselves ]iaid K. did not 
make any difference, inasmuch as that fact could 
not be relic^d upon by defts. as an answer to an 
action against them by K. on the contract.- 

(T. P.) k f-f). k Kahn v. London Hard- 
Wood Co., Ltd. (1013), 110 L. T. 000 ; 10 Com. 

101. 

2458. Attorney.] — A mere attorney has no 

right to sue in equity in his own name. — Spain 
(Kino) r. Machado (1827), 4 Kuss. 225 ; 0 L. J. 
O. S. Ch. 01 ; 38 E. K. 700. 

Annotations : — Reid. Wmlo r. Cox (IS.SS), 4 L. .1. ('h. lO.*) ; 
DuvioH V. (iuarUTnum (1S4()), 4 Y. & C. Ex. 257 ; Olou- 
ooHtor Corpn. r. Wood (1844), 14 L. J. Ch. 122 ; Dovic v. 
Muntz (184(5), ,5 linn*. 50» ; ("lay v. lUitTora (1849), 8 
llnro, 281. Mentd. Ulonoontor (drpn. r. Wood (1843), 

3 Hare, 131 ; Goodwin r. Tlohnrts (187(5), 1 App. Cas, 47(5, 
11. L. 

2459. Broker contracting ** in my own name 

lor your account.’*] — E., a broker having some rum 
for sale, made a contract with L., k gave him a sale 


Agent and Third Parties. 

note in these terms : L., London, Jan. 13, 1861. — 
I have this day bought in my own name for your 
account of T. 259 puncheons of Cuba rum, sold at 
I.*#. 9d. per gallon. Landing charges 5s. per pun- 
cheon, to be paid by buyer ; landing gauge ; 
j)rompt Mar. 23 ; brokerage J per cent. ; money on 
delivery or £5 per cent. — F., broken.” A portion 
of the price was afterwards paid to T . ; — Held : (1 ) 
F. could not maintain an action for goods sold k 
delivered against L. for residue of the price ; (2) the 
action shoiild be brought by T., the principal. — 
Fawkes v. Lamb (1862), 31 L. J. Q. B. 98 ; 8 Jur. 
N. S. 385 ; 10 W. R. 348. 

Annotations : — Apld. Bramwell v. Spiller (1870), 21 L. T. 

(572 ; Fairlic v. Feuton (1870), 39 L. J. Ex. 107. 

2460. Broker contracting “on account of ** 

named principal.] — A broker who entered into a 
contract in llie form, “ 1 have this day sold you on 
account of M. onc^ hundred bales of cotton, etc. — 
F., broker,” is not entitled to sue on the contract, it 
being clear on the face of the instrum(*nt that he 
does not intend to bind himself as i^rincipal. The 
right of a broker to sue differs from that of a factor 
or an auctioneer, who havt^ rights of i)o.ssossion or 
property in goods intrusted to them, k sx)ecial 
interests in performance of contracts entered into 
by them for their principals. — Fairlie v. Fenton 
(1870). L. K. 5 Exch. 169 : 39 L. J. Ex. 107 ; 22 
L. T. 373; 18 W. 11. 700. 

Annotations : — Distd. Paice r. Walker (1870), L. II. 5 Exch. 

173. Apprvd. Fleet v. Murton (1871), L. Jl. 7 Q. B. 12(J. 

I Distd. llutchliiBOji V. Tathaai (1873), L. H. 8 C. J*. 482 ; 
i llnrj)er r. Vijrers, 11909J 2 K. B. .549. Refd. Mollett r. 

' Jtol>insoii (1870), L. U. .5 ('. J*. (51(5 ; Sliarjiian v. Brandt 
i (1871), L. H. (5 Q. B. 720 ; Southwell v. Bowditch (187G), 

' 1 C. P. D. 374, O. A. 

2461. Dal credere agent.] — An agent upon del 
I credere coiiiinission is in the same ])Osition with 

regard to a buyer as any other agent, k cannot 
I sue the buyer in his own name f or a debt contracted 
between th(^ ])rincipal k buyer. — Bramwell 
I (Bramble) r. Spillkr (1870), 21 L. T. 072 ; 18 
! W. " 

Annotation Polld. Fairlie r. Fenton (1870), 39 L. .1. Ex. 

107. 

2462. Manager of mutual insurance company 
signing policy as such.] — ^Pltf . was manager of an 
unincorporated mutual assurance assocn. of which 
deft, was a member. Deft, entered into a yiolicy of 
insurance signed by pltf. on the ]mrt of the assocn. 
In this j)olicy wore incorporated the rules of the 
assocn., by which the manager was authorised to 
levy contributions k sue defaulting members. In 
an action by the manager against deft, on the 
t)olicy, the declaration averred that, in considera- 

I lion of deft, agi’eeing to comply with the rules, pltf. 

, subscribed tht^ policy. On demurrer : — Held ; (1) 
; inasmuch as pltf. incurred no liability by subscrib- 
ing the policy, the declaration showed no considera- 
I tion, as between })ltf. k deft, for deft.’s promise; 
(2) the action was not maintainable. — Evans v. 


PART X. SECT. 1. SUB-SECT. 1.— 

A. (a) i. 

a. Agent- llight to sue extends to 
executor of deceased «i/r«M~-("ertain 
land belonged to the estate of S., wlu) 
went abroad about 1815, .S: had not 
heard of. B. ^ bis father Imd 
manav^'ld the property a^ agents for 
many year**. Si deft, had held Hie land 
under k paid rent to them in sucues* 
Sion ; but the evidence ehov.-ed that 
they lidd never claimed the land na 
their own, k had received A credited 
the rent as on account of the 8. estate, 
not kuonlng who v'ere the onnere ; — 
Held: the exors. of B. were entitled 


to re<!over, for uhc k occunation, thonjrli 
the money when received would not 
form part of the aaseda of B.’s estate. — 
Baldwin r. Foster (18911, 21 U. C. IL 
162.— CAN. 

b. Principal not interfering .] — 

W. sold land under power of sale to F., 
who paid part of the price, the balance 
to l>c paid in notes. Shortly after A. 
brought a deed to F. & demanded the 
notes. The deed /as left w’lth F. on his 
ilelivcring to A. a writing as follows : 
“ Received from A, a deed given by 
W. for a certain piece of land bought at 
auction. . . . The above mentioned 
deed I receive only to be examined, A if 


lawfully k properly execul*ed to be 
kept, if not lawfully k properly exe- 
cuted to l>o returned to A. When the 
deed is lawfully & p’f’op^'rly executed to 
the batisfaction of my attorney, I will 
pay the amount of balance due on the 
deed, 1572, provided I am given a good 
warranted deed, & the raise., which is 
on record, Is pi*oi>erl.v cancelled if 
required,* The deed was not returned 
& A . brought an action for the balance : — 
Held : If A. was merely an agent of W. 
in the transaction, he conld still s«o, as 
his principal had not Interfered. — 
Fawcett c. Anderson (ISSSl.Cass. Dig. 
(2nd od.) 8; (Jout. Dig- 348. — CAN. 
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Hooper (1876), 1 Q. B. D. 45 ; 45 L. J. Q. B. 300 ; , 
33 L. T. 374 ; 24 W. B. 220, C. A. 

2463. Mayor contracting on behalf of himself & 
rest of borough.**] — The highest bidder for lands 
sold by auction & pltf., mayor of a corpn., on behalf 
of himself the rest of the borough, vendors of the 
lands, signed a contract in which they mutually 
promised to fulfil the conditions of sale, which 
stated the title of the corpn. to the premises & 
stipulated they should convey & might resell on 
default. The only act therein mentioned to bo 
done by pltf. was receiving the deposit- : — Held : 
pltf. could not maintain an action in his individual 
capacity against purchaser for breach of this con- 
tract. — Bowen v. Morris (1810), 2 Taunt. 371 ; 
127 E. R. 1122. 

Annotations : — Apld. hnythoarp i\ Bryant (183t>), 2 lUnpr. 

N. C. 735. Consd. Fislimoiiprer'^’ Co. v. Robertson (1813), 

5 Man. & ( 1 . 131. Refd. Spittle v. Lavcinicr (1821), 

2 Broil. & Bin?. 452. 

2464. Person contracting for himself & also 
under letter of attorney for & on behalf of ” named 
principals.] - C.&Co.,inerchantsinSpain,po.ss(*ss(‘d 
of mine.s, gavti J. a power of attorney authorising 
him to sell them for a sum not less than £40,000, .T.’s 
remuneration being a moiety of any sum he might 
obtain beyond tliat price. J . contractt*d to s(41 the 
mines to deft. co. by an agreement which professed 
to be made “ between J., acting for hims(‘lf <fc also 
under a letter of attorney for <fc on behalf of A., B., 

0., all three of them co-proprietors with him of 
various mines in Spain, & carrying on business in 
co-partnership wdtli him under the style of (3. &; Eo., . 
of the one part, & the eo. of the other part.” In the j 
body of the agiccinent C. & Co. wtire described as 
the ” vendors.” There was a stipulation that the 
mines w’ere to bo delivered by vendors to the co. 
with a good title. The agreement was signt'd by J. 

” for self it partners,” was seal<*d with the seal of 
the CO. : — field : (1 ) J . alon(5 could not maintain an 
action against the co. for brcacjh of this agreement ; 
<2) A., B., & 0., being parties to tlie contract, must 
be joined as pltfs. — .[u.Nrci v. Phosphate of J^ime 
Co., Ltd. (1808), L. R. 3 C. P. 130 ; 37 L. J. C. J*. 
73 ; 17 L. T. 511. 

2465. Person selling as agent — When entitled to 
part of price as commission.] -The owner of a 
colliery ]jlaeeil it in the hands of an agent to sell at 
a minimum }>rice of £12,000, on tlie understanding j 
that lie should be (uititled to the diflerenee between | 
£12,000 ifc any greater sum which the colliery might , 
fetch. The agent treated with R. Co., who 
agreed, in the event w'hich ha|)p(»iied, to purchase i 
the colliery for £12,000 & fiay tln^ agent £2,000 for , 
liLs expenses & commissii-n. R. & Co. afterwards , 
declined to purchase the rolliery, & the agent filed j 
a bill against them ^ the owner for specific per- ' 


formanco of the agreement. On demurrer by R. 
& Co. : — Held : the bill was not maintainable. — 
Gtassbrook r. Richardson (1874), 23 W R. 51. 

2466. Person contracting chairman & on 
behalf of ** named principal.] — A contract was 
made between pltf., “as chairman & on behalf of 
the T. Assocn.,” & deft. ; pltf. brought an action 
in his own name against deft, for breach of the 
agri'ement : — Held : ( I ) there was nothing to show 
that deft, contracted with pltf. jiersonally ; (2) deft, 
was entitled to judgment. 

If an agent profes.ses to contract in the name <fc 
on behalf of an alleged principal, & without using 
language expressing lie contracts iiorsonally, no 
rule of law can convert his position into that of a 
contracting party by reason only of there not 
having been at the time any principal in existence 
who could be bound (Vaughan Williams, J.). — 
Holoian V. PULLIN (1S84), Cab. ifc El. 254. 

2467. Agent real principal — Part performance by 
third party after notice.] — Where pltf. made a 
written contract for sale of ^oods in which ho 
described hims<ilf as agent of A., & the buyer 
acce]»ted paid for a i)ortion of the goods, & had 
then notice that pltf. was the real principal in the 
transaction, ^ not the agent of A. : — Held: p!tf. 
might sue in his own name for non-acceptance of & 
non-pajumuit for th(i residues of the goods. — 
Rayner V. CJROTE (1S4B), 15 M. & W. 35B : 16 
L. J. Ex. 71) ; 8 L. T. O. S. 174 ; 153 E. R. 888. 

Antwtaiions : — Re!d. Cox lloUlmrd (1817), 4 C’. B. 317 ; 

Schmaltz v. A very (1851), 1(5 Q. B. (555 ; GilUitt v. UlTor 

(185(5), 18 C. B. U05; TcUoy v. Sluiml (1871), 25 L. T. 

058. 

2468. .] — Plf. who has made a contract 

as agent for a third ]>orson cannot sue as principal 
witlumt giving notice to d(‘-ft. before action 
brought that he is the j)arty really interested. 
— ^Bickfrton V, Burrell (181(1), 5 M. & S. 383 ; 
105 E. R. 1091. 

Annotations : — Distd. RnyiKM’ r. Groto (18IC), 15 M. W. 

351); Schmaltz v. Avery (1851), 1(5 G. B. (555. Apprvd. 

Bramhlo r. Spillor (1870), 18 W. U. 31(5. 

2469. — — Third party must show he was preju- 
diced by deception.] — It is no defence to a bill for 
specific performance by the vemdor that ho falsely 
assunied the charat^ter of agent for another when 
ho was dealing on his own behalf, & thereby 
deceivetl purchaser as to the person with whom the 
contract was made, provided tlu‘ purchaser does 
not show the deception induced him to oiitxir into 
thcj contra(;t, or occasioned any loss or inconve- 
nience to iiim otherwise. — E kli.oweh v. (Iwyoyr 
(I^ mu) (1829), I Russ. & M. 83 ; 39 E. R. 32. 

2470. Agent having Interest — Third party *s right 
to set up defences available against principal.] — A 
broker who has advanetjd money on goods may suo 


while the '^ccoml perty, HhiphuiJilorH, 
a4?ruO(l to p.4.y t-o the flrnt i)arty certain 
pouiltloH in the event of failiiro to 
Implement IiIm ohlif^ation hy non- 
f.Jmemiy delivery, or otherwise : — Nctd : 
the ai.cent had a title to sue an action of 
dama?os aK.diiHt t,he HhlphiiilderH. — 
Lkvy & Co. V. Thomson (1883), 10 U. 
1134.- SCOT. 

2470 Iv. Action for return of 

caUaferal .] — II. C. & Co. hein? in- 
debted 1o applt, drew hills of exchanffo 
in applt. H favour on resp., who was 
trustee for II. (-. Sc (k).. Sc us colJateral 
security transferred to a Govt, 

subsidy pwyalde to M. C. S. Hy. Co., 
which the latter Imd uflsi?ned to 
n. C. Sc Co. As additional st'eurlty 
resp. delivered to apjilt. certain bonds 
of M. C. H. lly. Co. heIon?in? to H. C. 
Sc (Jo., applt. aorrwin? return them 
together with the dralts lichi by Jilni in 
the event of th»» suhsidy l>oing paid. 
In an action to ro<iover the boinlB, the 
amount se^iiired hy tlicm having boon 
paid, oppit. contended that resp. 


2465 i. Ikrson sdltnfj as naenl- t'os- 
sesdon hul not properly in arlirle 8old .\ — 
Deft, in writing tu;knowledged the 
receipt from pltf., ilesoribed us assist ant 
manag<'r of H. Co., of n sowing machine 
on hire for nine months at $5 a month in 
advance. Heugret'tlto hlretho machine 
Sc in default of payment of tijc monthly 
rental, or the due fiiKilnierit of thelef»,H<*, 
or If the m!«ehiue should he deemed by 
tlie lessor to (ic in jeopardy, pltf. or tho 
-CO. miglit rc'^time iiosseseion of it, ; deft, 
w'aiveii all rigid of action for trespas.'^, 
damagtjs, or repkwin, liy rciwort of any 
action taken »3V pltf. or the co. in re- 
suming such pos.s<‘«slon. I’ltf. had 
possession of the mnehliic before 
delivery to deft., but no property in it 
except as agent : — JTc/d * pltf. under 
the agreement might maintain rejilevin 
in his own name for the muehlne, on 
non-fulfilment of the eondltions. — 
(JoQciLLARn r. Hunter (1S75), 3fi 
U. C. R. 310. -CAN. 

2467 i. Anent real prineindl 1— A per- 
son w'ho sells goods in reality for him- 


1 self, but apparently a-% age.nt for ariotiier 
I person, wliom tho agent, in the r<*ceipt 
i signed by lilrn, declares to bo the 
I owner Sc vendor. Is not entitled to sue 
«»n tlio contract as principal.— Halt. v. 
j McBran (1803), g.R. 3 H. (3. 2 12 . -can 
2470 i. Agent haring interest A — When 
i an agent ciitcTs Into a eontraet.in wlileli 
; he htis n direct pneuniarv interest, he is 
1 entitled to sue. - Hay r. Ilono, C. L. J. 

I 67 ; 1 J. H. N. S. C. 22. -N.Z. 

) 2470 ii. Contract uilh agerd as 

! owner.] —\ nianufooturing eo., acting | 

I through its agent, sold a flre engine to 
J a corpn. : — Held : tho agent entitled 
to .sue, the contract being made witli 
' him not as factor but as owner. — 

; f/AM-^o.'irpTTON (JORPN. r. Baker (1881), 

4 L. N. 37U.— CAN. 

2470 iii. Liable /or jtrict <£• i 

titled to jjenolty .] — Where a jsjrson ‘'as 
agent for Sc on behalf of ” a disclosed 
principal contracted as the first !)arty I 
, for the building of certain vcsMds, Sc i 
came under obligation to pay the price. 
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Sect. 1 . — In regard to contracts ; Sub-sect, 1, A. (a) 
i, 6c ii.] 

as on a special contract respecting the sale of them 
as his own goods, although the sale note mentions 
the name of the principal, but the buyer can set up 
any defence available against the principal. — 
Atkyns & Bai’tp^n V. Ambeii (1706), 2 Esp. 491. 
innoUitions : — Difitd. lUyiicr v. Liuthorno (1825), 2 C. & P. 
m Dbtd. Bramwell v. .Splller (1870), 21 L. T. 672. 


ii. Lidbiliiy to he sued, 

2471 . General rule. ] — An agent is not responsible 
if he names his principal as the person to be respon- 
BihlQ.—Ex p. IlAliTOP, No. 2472, post. 

For full anus., .see S. C. No. 2172, posf. 

2472. .] — No rule of law is better ascer- 

tained, or stands upon a stronger foundation, than 
this, that, when an agent names his principal, the 
principal is iMjsponsible, not the agent ; but, for the 
ar)plication of that rule, the agent must name his 
principal as the person to be responsible (Lokd 
Eiiskine, C.). — Ex Hartop (1800), 12 Ves.319 ; 
33 E. K. 132. 

Annotations : — Mentd. Ilambcr v. Hall (1851), 10 C. B. 780 ; 

StubbH 15. Twynani (18.59), 7 <J. B. N. S. 719. 

2473. .] — It is clear the agent cannot be 

yjersonally liable where*, the contract is peculiarly 
personal, otherwise this absurdity would follow, 
that if A., professing to have, but not having, 
authorii y fiom B., made a contract that B. should 
marry (3., C. might su«* A. for breach of promise of 
marriage, even though of the same sex (Lord 
Campbell, C.J.). — Lewis v, Niciioi.son, No. 2748, 
post* 

Annotations .-’-DM. Tanner v. ChriRUan (1855), 4 E. & B. 


501. Apprvd. Cherry v. Colonial Bank of Australasia 
(1860), 6 Moo. P. C. C. N. S. 235. Refd. Green v. Kopke 
(1856), 18 C. B. 540 ; Randall r. Trimen (1856), 18 C. B. 
786 ; Parker v. Winlow (1857), 27 L. J. Q. B. 49 ; CJoUen 
V. Wrlfflit (1857), H E. & B. 647 ; Royal Albert Hall (3orpu. 
V. Winchilsea (1891), 7 T. L. R. 362 ; Starkey v. Bank of 
England, 11903] A. C. 114; Yonge v. Toynbee, 119101 
1 K. B. 215. 

For full nuns., see S. C. No. 2748, post. 

2474. .] — ^A. , an auctioneer, being employed 

to sell an estate belonging to B., entered into & 
signed an agreement with O. for purchase in his 
own name, as agent of B., & B. shortly afterwards 
signed it, & added, “ I hereby sanction this agree- 
ment & approve of A.’s having signed same on my 
behalf ” : — Held : A. was not per.sonally respon- 
siblrj. — SpiTn.E v. Lavender (1821 >, 2 Brod. & 
Bing. 452 ; 5 Moore, C. P. 270 ; 129 E. R. 1041. 

Annotations : — Consd. Gaby v. Driver (1828), 2 Y. & J. 549 ; 
Tanner v. ChrlRian (1855), 4 E. & B. 591. Distd. Paice r. 
Walker (1870), 22 L. T. 517. Refd. Bramwell v. Spiller 
(1870). 21 L. T. 672. 

2475. Husband — No evidence that wife contracted 
“ otherwise than as agent,^*] — Resp., a married 
woman living with her husband, ordered articles 
of dress from applts. with the husband’s express 
authority, & gave applts. her married name. In 
an action by applts. against resp. for the price the 
jury could not agree upon (he question whether 
applts. knew she was a married woman, & judg- 
ment was entered for applts. In the C. A. judg- 
ment was entered for resi). on the ground that 
there was no evidence that she had contracted 
“ otherwise than as ageht ” so as to bring the case 
within Married Women’s Property Act, 1 893 (c. 63) : 
— Held: (1) it was immaterial whether applts. 
did or did not know resp. was a married woman, 


having JUJtoM m'.'fciy an agi'iil tbo c<». 
waa not cntltlwl to recover //Wd .* 
(i ) rt'Hp. lK)iu« personally liable on the 
billH, wlilcb the Rubsidy was intoiulecj 
to pay, was n<*t acting in the t raiiHact Ion 
mendv as agent or servant of 11. C-’. 5: 
Co.,& tho contra<;t to return the bonds 
was with him irersonully ; (2) the 

conditions of tho contract havlnc: been 
fuPIllod & II. & Cki. having made no 
claim to tho bonds as against resp,, 
rosp. was entitled to rc'cov't^r them. — 
Dujtaimond V. Baylihs (1877), 2 

S. C. B. 61.- CAN. 

2470 V. Contract induced by 

fraud.] —An agent acting as sueh for a 
disedoNt'd prlneipal contrmjted in (excess 
of Uls authority & was liold liable in 
damages to his priiici])al. The ountrtvet 
so entered Into by the ligent wiis 
induced by fraud on the jiart of tho 
third party:- Z/dd: title to sue for 
reduotion of the oon tract on the ground 
that it had hticn induced by fraud was 
not limited to the principal, but 
extended to the agent, wlni whh lial)l(! 
to relieve his nriiieljial of an action at. 
the Instance of the other party to tho 
contract & founded upon It. — Mii.nk v. 
RnvHiK (1882), 20 Be. L. R, 249.— 
SCOT. 

2470 vi. ConiraH heiuren prin- 

cipal iC* third j)arty.]—A chart erparty 
provided that the owners sliould employ 
at the ports i)f discharge the consignee 
nominated by the freighters to transact 
the ship business there inwards & out- 
wards on the customary terms, not 
exceeding 21 iwr cent, on amount of 
freight payable inwards, & 5 per cent, 
outwards. The freighters nominated 
pltfs. Tho owners refust^d to nay pltfs.’ 
commission on tho outw'ord freight on 
the ground that, in tho circumstances 
under which such freight was procured, 
pltfs. wen^ not. under the charterparty 
entitled to receive commission on it: — 
Hdd : puts, w'ore sufficiently within 
tho consideration of tho charterparty 
to maintain a suit for tho breach of such 
clauses of it as were inserted for their 
benefit. — B lackwaix & Co. v, Jonbs 
& Co. (1870), 7 Bom. O. C. 144.-^1ND. 


2470 vii. licmunemtion dependent 

on amount of profits insujffirierU.] — In an 
action tt) rwover damages for breach 
of a <5ontract made by deft, with pltf., 
it apiioartid that. in making the contract , 
pltf, was merely acting as agent for 
VV., & that he liad no personal interest 
in the transaction beyond tlio fact that 
his remuneration was dependent upon 
tlie amount of profit : — Held : the 
understanding between pllf. & VV., os 
to tlio mode in wliich pltf. was to be 
remunerated for his services, could not 
enable the latter to recover in his owm 
name for a breoeffi of the contract. — 
WuuzBUKCi V. Webb (1886), 7 R. & O. 
414.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 

A. (a) ii. 

2471 i. General rule.] — Where a party 
havS acted professedly in the capacity of 
agent, a petitory action against iiim, & 
not against his principal, is incom- 
pelcut. — KiNu t'. Buikra (1827). 5 S. 
231.— SCOT. 

2471 ii. Effect of agent identifying 

himself with contract.] — H. agreed with a 
CO. that they sliould have an option to 
purchase a mining lease for £10 up to 
a certain date, that tlie lease nhould 
meantime bo transferred to W., as 
attorney for the co., & that in case live 
CO. did not buy the lease should be rc- 
trausferrcnl to H. The lease was duly 
transferred to W., but tho co. did not 
complete the purcliase, & owdng to its 
cancellation for non-fulfilment of labour 
conditions the lease w*as never re- 
transferred. H. sued W. “os attorney 
of the CO." for the £40, &: obtained judg- 
ment : — Held : although the summons 
ouglit in law to have been dismissed on 
the ground that W. was not personally 
liable, yet he had so Identified himself 
with the contract by becoming trans- 
forree of tho lease that it could not be 
said that tho order was against natural 
justice. — Ex p. Wood (1904), S. R. 
(N. S. W.) 140.— AUS. 

2471 111. Person described as agent 

on record .] — SmoiB v. Bellbau (1913), 
20 R. do J. 312.— CAN. 


2471 iv. Administration society.]— 

A general administration society, whicli 
leases a property for the owner thereof, 
is but the latter’s agent & cannot be 
sued by the tenant for cancellation <*f 
the lease & in damages. — Berman e 
General Adminihtration Society 
(1916), Q. R. 51 S. C. 132.— CAN. 

2471 V. Person being broker or 

agent by profes.sion .] — Where a broker 
orders goods from a merchant on ae- 
count of anotlicr, his employer, & 
declares that the goods are lor Ids 
principal, & the merchant takes the 
bills of the principal for tho goods, 
without iiiKisting on the broker joining 
in them, tho broker is not liable for 
payment, failing the person for whom 
they were coni missioned. — ("I owan & 
Bloan r. Davidson & Co. (1814), 17 
F. C. 505.— SCOT. 

c. Factor — Not liable except on 
contract entered into.] — Defts., factors 
of W., sold wheat to pltf., who subse- 
quently obtained an aw^ard in his 
favour in an arbn. on a separate trans- 
action between himself & w., to which 
defts. were not parties, although they 
actively intervened os W.’s agents. In 
an action by pltf. to recover the balance 
of acAiount : — Ifeld : ho was not 
entitled to include in his debit against 
defts. tho sum awarded to him as 
against W. — Brttnskiij. v. Rigney 
(1857), 6 C. P. 509.— CAN. 

d. Partner — Acting as agent of co- 
partners.] — Defts., partners in a firm 
of which the estates of F. Sc B. were also 
partnets, informed pltf. that the 
estates would pay him a pension. F. Ss 
B. had constituted tho firm before defts. 
joined it, & during the greater part of 
pltf. *8 period of service. Subsequently 
defts. Informed pltf, by letter that they 
would remit tho pension to him 
quarterly TZcZd ; on failure of i)ay- 
ment of pension, pltf. ‘a remedy was 
against the eetatoa of F. & B.. & not 
against defts., who had merely acted 
08 agents. — FiCiiardt, Ltd. r. FaU8t- 
Mann (1910), A. D. 163.— S. AF. 
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she having contracted as agent for her husband ; 
(2) resp. was not liable. — P aquin, Ltd. v. Beau- 
clerk, [1900] A. 0. 148 ; 75 L. J. K. B. 895 ; 94 
L. T. 350 ; 54 W. R. 521 ; 22 T. L. K. 395 ; 50 
Sol. Jo. 358. 

Annotation : — Distd. Lea Bridfrc District Gas Co. v. Malvern, 
11917] 1 K. D. 803. Mentd. Skeute v. Slaters, [1914J 2 
K. B. 429, C. A.; Cooke v. Wilson (1915), 85 L. J. K. B. 
888, C. A. 

2476. Inspectors under Inspectorship deed.] — 

Redpath V. WioG, No. 2564, pos/. 

For full anns., «ee S. C. No. 2564, post. 

2477. Person described as agent in bill of lading.] 

— Indehiiains assumpsit for freight ])ayable by deft, 
to pltfs. for & in respect of conveyance by them for 
deft, of goods in & on board a certain ship. At tlio 
trial it appeared pltfs. had wiceived on board their 
vessel a quantity of coals from the B. Co., to be 
carried to London ; that the master signed a bill of 
lading, by which the coals wore made deliverable 
“ to T. (deft.) for the 1j. (las Co., or to hi.s assigns, 
he or they jiaying freight for the goods l().»j. per ton 
in cash on true delivery.” On ari-ival of the vessel 
in London deft, produced the bill of lading 
received the goods under it, & afterwards offered 
to pay freight by a bill at 2 months : — Held : deft, 
was not personally liable, inasmuch as on the face 
of the bill of lading he was a mere agent to receive 
the goods for the co., the property vesting in them. 
— Amos v. Tempp:rley (1841), 8 M. & W. 798 ; 11 
L. J. Ex. 183 ; 151 E. R. 1203. 

For full aniiH., see Shipping & Navigation. 

2478. Person contracting on behalf of principal.] 

— If a person enter into a contract in writing on 
behalf of his inincipal, he is not personally liable 
on such contract, unless he had no authority to 
make it, or in making it exceeded his authority. — 
Downman V. Williams (1845), 7 Q. B. 103 ; 115 
K. R. 427 ; sub nom. Downman r. Jone.s, 14 
1.. J. B. 226 ; 5 L. T. O. S. 77 ; 0 Jur. 454, 
Ex. Ch. 

Annotations: — Apld. Carr r, Jackson (1852). 7 Kxch. .382 ; 
Lewis v. NicI.olHon (1852), 18 Q. B. 503. Distd. Cooke v. 
Wilson (1856), 26 L. J. C. P. 15. Consd. Collcn v. Wright 
(1857), 8 E. B. 647, Ex. C1i. Folld. Allaway v. Diincnu 
(1867), 16 L. T. 261. Consd. C’lierry Sc McDouKall i\ 
Colonial Bonk of Australuain (1869), L. 11, 3 P, 2-1, 
C’. A. Distd. Herald v. Connah (1876). 10 J . P. 567. Refd. 
Harper r. SVilliams (1843), 4 Q. B. 219; .TeiikiiiK r. 
Huteliinson (1849), 13 Q. B. 741 ; Bull r. Chapinuu 
(1853), S Kxel). 444 ; Thol v. Loosk (1855), 1 Jur. N. S. 
117 ; Paice v. Walker (1870), 22 L. T. 547. 

247Q. Person contracting In name of & expressly 
as agent for another.] — A person who executes an 
instrument in the name of, & expressly as a gent for, 
another cannot be treated as a i»arty to tlic^ instru- 
ment so as to be sued upon it, unless he is sliown to 
be the real principal. 

Assumpsit on a contract alleged to have been 
made by deft, to charter a ship to pltf. Pica, non 
assumpsit. Proof that deft, made a memorandum 
of chart erparty in B.’s name & purporting to bo 
signed by deft, as agent for B., that deft, had no 
authority to contract for B. Sc knew that ho had 
none, & that B. refused to adopt the contract : — 
Held : deft, was not liable as principal in an action 
on the contract itself. — Jenkins v. Hutchinson 


(1849), 13 Q. B. 744 ; 18 L. J. Q. B. 274 ; 13 L. T. 
O. S. 401 ; 13 Jur. 763 ; 116 E. R. 1448. 

Annotations: — Distd. Schmaltz v. Avory (1851), 16 Q. B. 
655. Apld. Lewis Nicholson (1852), 18 Q. B. 503. 
Folld. Collcn f. Wright (1857), 8 E. & B. 647. Refd. 
lUndoU V. Trimcn (1856), 18 C. B. 786 ; Paloo v. Walker 
(1870), 22 L. T. 547. Mentd. Wilson v. Zuluettn (1849), 
14 Jur. 366 ; Thol v. Loask (1855), 1 Jur. N. S. 117 ; 
lie Leeds Ban king Co., Ex p. Aiollorlo (1866), 30 L. J. Ch. 
141. 

2480. Person ordering goods for another.] — Wlien 
a person gives an order for another Sc tells the 
tradesman for whose use the goods are, he is only 
to be considered as agent, & not liable himself, 
unless the tradesman refuse to deliver them to the 
order of the person for whom they are directed, 
but will deliver them only to his credit who ordered 
them. — O wen v. Ooocii (1797), 2 Esp. 567. 

2481. .] — Pltf., a stationer, sent goods to 

India on order of deft. On a bill being fonvarded 
to deft,, made out to the person to whom the goods 
had been sent-, dc*ft. said the goods were not for 
him. Sc he should not pay for tiuim, as he was merely 
an agent in the matttT. 'l"ho money not being 
paid, a bill was afterwards made out to deft. 
Pltf.'s books were not produced, but his son stated 
that their custom was to insert in their book the 
na.m<» of the person to whom the goods w^ere sent', 
not of the person \vho gave the ordei*. The jury 
having found for pltf., tlio ct. ordered a new t/rial. — 
Richardson v. Doyle (1S47), S L. T. O. S. 122, 369. 

2482. Person purchasing agent of’* named 
principal.] — Pltf. was inventor of a machine for 
rolling iron ; deft, as the agent of J., his father, 
liad purcdiased one of jiHf.’s maoiriries. 'Phe de- 
fence was that the action w as brought against the 
wrong person, Sc should have been against J,, the 
father ; it was suggested that this had been done 
to prevent deft, giving evidence of non-completion 

j of the contract. A verdict liaving been found for 
I i»ltf., the ct. ordered a new trial, no objection to bo 
! made by d(‘ft. that the wrong pai*ty had been pro- 
I eeoded against. — B rown v, Jones (1851), 18 L. T. 

I O. 8. 79, 279. 

j 2483. Agent real principal.] — Jenkins v. Hut- 
I cniNSON, No. 2479, ante. 

I For full aiiiiH., see H. (1. No. 2179, ante, 

I 2484. .] — Goods were bought from pltf. by 

! II., who had formerly been in the emj>loymont of 
S. A Go., Sc had afterw^ards set up in business for 
himself, liaving a counting-house in the house of S. 

; & Go., as idif. knew. Tht^ goods, by If.’s direction, 

' were invoiced to S. Sc Go., Sc jdtf. drew for the price 
; upon S. & (>o., without w lio.se security IT. could not 
have ol)taim*d credit . S. Sc Go. received a commis- 
sion from II. In an action against IT., H, con- 
i(*mled that he purchased as agent of S. Sc Co., as he 
used to do when in ilicir employment, but- there 
I was evidence that ho bought as principal on his own 
account, Sc the jury found a verdict for pltf. ; — 
Held : the verdict must stand. — Railton v. 
j lloDo.soN, Peet.e V. IJoDOSON (1804), 4 Taunt. 

I 576 n. ; 128 E. R. 456 n. 

1 AniwlftUons : — Distd. Addison v. Oandassequi (1812), 4 
1 Taunl. 574. Refd. Smyth v. Anderson (1849), 7 0. B 21 * 
Armstrontf v, .Smkes (1872), I.. H, 7 Q. B. 598. Mentd 
Thomas v. Edwards (1836), 2 M. Sc VV. 215 ; Thol v. Loask 
(1855), 1 Jur. N. S. 117. 


2480 1. Per eon ordering goods for another 
— M'heiher personally liable or qu<l 

agent a question ojf fact — Question for 
jury.h—Vltf. sued deft, for lumber 
furnished on the occasion of the F’ro- 
vincial .^Rricultnral Society's meotiin? 
at H. Tlic defence wao that the Koclcty, 
which was an incorporated body, was 
liable, & not deft, perconally. The trial 
Judge left it to the jury to find upon 
the eridcnco whether deft, liad con- 
tracted with pltf. personally, or as one 
of a committee of ffcntlemen w: o 


I uridtTlook to superintend, in either of 
which events ho held him to bo ix'r- 
sonallv liable ; but the jury were told 
' that if he contracted only as represont- 
! ing or on behalf of the eorpn., then ho 
would not be personally liabP. On 
' motion for a new trial, the vcwlict f)eing 
' tor pUf. : — Held: the ruling was correct. 
; — SiMr«oN V. Carr (1849). 5 U. C. H. 
; 326.— CAN. 

> 2480 ii. Principal ascertainable.] 

I — A. rewlved an order from a firm 


of “ hUMimship owners S: brokers ’* in 
1 tliese termr’ : *• Please supply tho 8 . 

' 'vltli the following stores.” Ho de- 
llvcred tho goods, tKJllevliig tho firm 
were tho owners of the vessel, sued 
j them for the price ; — Held : the firm 
wore not liable, in respect that they wero 
1 acting as agents for tiie owners, 8c — since 
tho latter could be discovered by 
reference to tho Kegister of Shipping — 
as agents for a disclosed principal. — 
\HMoiTR V. Duff 8c Co., (19121 S. C.120. 
— SCOT. 
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Sect. 1. — In regard to eoniracta; Suh-aect. 1, A. (a), 
ii. (b) i. M ii. (c.) i. ] 

2486. Agent contracting personally.]— Do wnman 
V. WlLUAMS, No. 2478, ante. 

For full aniiH., see S. C. No. 247S, ante. 

2486. Rule in equity.] — C. contracted, as 

Agent of A. &; B., to sell an estate to D., & received 
a deposit in part payment of the intended purchase- 
money. O.’s agency was denied by A. & B., & D. 
filed a bill against A., B., & C., praying specific per- I 
foimance, At, in the alternative, if he should be un- 
able to obtain specific performance, that 0. might 
be decreed to return the deposit, & reimburse to 
pltf. all the expenses of endeavouring to enforce the 
contract : — Held : the bill must be dismissed with 
costs, as against 0. as well as A. & B. — Hatnsbury 
V. Jones (183P), 5 My. & Or. 1 ; 4 Jur. 499 ; 41 
E. B. 272. 

AtnttfUdions AheraTiian Ironworks v. Wickons 

(IKdS), L, P. 6 Eq. 485. Reid. OnionH v. Cohen (1865), 

Ei VV. U. 426. 

2487. .] — Where contractors for works 


I charterparty, produced at the trial, was expressed 
I to be made between deft, of the one part & pltf., 
j “ as agent of freighter,” of the other part, & 
amongst other things stipulated that, “ being con- 
cluded on behalf of another party, it is agreed all 
' responsibility on the part of 8. (pltf. ) shall cease as 
I soon as the cargo is shipped.” No principal was 
named in the charterparty, & it appeared from 
other evidence that pltf. was himself the real 
freighter & not merely an agent in the matter : — 
Held : (1 ) pltf. was entitled to sue as principal for a 
breach of the charterparty, notwithstanding ho had 
contracted as agent ; (2) the above stipulation, 
applying only to his character of agent, had not the 
effect of limiting his responsibility as principal. — 
ScHMALZ (Schmaltz) v. Avery (1851), 16 Q. B. 
655 ; 20 L. J, Q. B. 228 ; 17 L. T. O. 8. 27 ; 15 
I Jur. 201 ; 117 E. R. 1031. 

AnrwtfiHoyis : — Distd. Ciirr v. Jucksou (1852), 7 Exoh. 382. 

Consd. Dalo v. Humfrojr (1858), E. H. & E. 1001. Apld. 

Harpor v. VisrerH, llOOO] 2 K. B. 349. Reid. Mollett. r. 

Rolilii.soTi (1870), 39 L. .7. C. P. 290. Mentd. CoUen v. 

Wrijcht. (1858), 4 Jur. N. S. 357, Ex. Ch. 


of a ry. co. agreed to accept preference shares in the 
CO. in i^art payment, upon faith of representations 
made by the directors (who were acting ultra vires) 
that only £3 per share would be called up, or if more 
than £3 should be called up they would receive pay- 
ment of I he additional amount in preference shares, 
or exchange the £3 shares for paid-up shares, & the 
co. afterwards refused to comi)ly with these terms : 
— Held : (1) there was no equitable relief against 
the directors [rersonally, either by specific perform- 
ance or on 1 li(i m isrepresentations ; (2 ) the remedy, 
if any, was by action at law for damages. — E ltjsv. 
4)olman (1858), 25 Boav. 662 ; 27 Ij. J. Ch. 611 ; 
31 U T. (). 8. 144 ; 4 Jur. N. 8. 350 ; 6 W. 11. 
360 ; 53 E. H. 790. 

2488. Older rule not now law.] — Where an agent 
makes a contract in his ])rincinal’s name, Ac it turns 
out that tln^ principal is not liable for want of au- 
thority in tlie agent to make such contract, the 
agent is personally liable on the contract (Bayley, 
B.).— Thomas r. I Lewes (1834), 2 Cr. & M. 519, 
530 n. ; 4 Tyr. 335 ; 1 49 E. K. 866. 

J .-—Dbtd. JjcwiH V. Nicholson (1852), 18 Q. B. 

50:;. Refd. (Pollen V. Wnpht (1 857). 8 E. 8c B. 647. Mentd. 

Swinfen v. Swinfon (1857), 24 Bcav. 319. 

2489. S, P. Kennedy v. Gouveia, No. 2532, post. 

For full nuns., sec S. C:. No. 25.32, post. 

2490. S, P. Anon. (1834), cited 2 Cr. & M. 530 n. 

2491. ,] — Seniblc : if an attorney enters into 

an agreomoiit professing to bind others, but which 
is inoperative by want of authority, ho renders 
himself ])ersonaUV liable thereon. — Westminster 
Improvement ( 'OMRh. v. Fuller (1849), 13 L. T. 
O. 8. 264. 

See Sub-scH’t. 7, post. 

(h) Where Agent contracts as such for unnamed 
Principal, 

ScCy further. Nos. 2526-2612, jtosL 
i. Right to sue. 

2492. Agent real prinoipal.] — Declaration on a 
charterparty, alleging it to be made ” between deft., 
therein described as owner of the ship called, etc., 
of the one part, At pltf., merchant Ac freighter, of the 
other part.” Deft, pleaded non assumpsit. The 


2493. .] — By a contract in charterparty 

form, dated Feb. 3, 1908, between pltfs., shif)- 

; brokers, Ac (lefts., timber merchants, in which pltfs. 
I were described as agents for owners of a ship to be 
I named later Ac defts. as charterers, it was agreed 
: that t he ship should load at a foreign port, about the 
, latter half of June, a cargo of iiniber from agents of 
j the charterers & should deliver same in London on 
I being paid freight at a certain rate. The contract 
j was signed by pltfs., ” by authority of Ac as agents 
for owners.” Pltfs. were not acting for principals, 
nor had they made a contract for a ship to carry tho 
car|jo, but were themselves principals in the trans- 
acition. This was not known to dtjfts. On May 22 
pltfs. entered into a charterparty with shipowners 
for the charter of a ship to carry the cargo, ydtfs. 
being described th(*Tein as agents for chartcirers, at 
ca rate of freight less than that specifled in tho con- 
tract of Feb. 3. Delfts.’ names were inserted by 
pltfs. in the charterparty as charterers, & the 
charterparty was signed by pltfs., ” as agents for 
m(irchants.” In making the charter, pltfs. were 
not acting as agents for defts., but were themselves 
principals. The cargo was shipped under bills of 
lading reserving freight at the rate specifled in the 
charter of May 22, Ac was duly delivered at the port 
of discharge, Ac tho bills of lading freight was paid. 
In an action by ])ltfs. to recover tho difference be- 
tween the freight so j)aid Ac that reserved by tho 
contract of F(‘b. 3 defts. contended that, as pltfs. 
had made that contract as agents, they were not 
entitled to sue upon it as principals : — Held : as 
pltfs. in making the contract of Fob. 3 had in fact 
no principals, but were themselves tho principals, 
they were entitled to sue upon it Ac recover tho 
frenght reserved thereby. — Harper So Co. r. 
ViGERs Brothers, [1909] 2 K. B. 549 ; 78 L. .T. 
K. B. 867 ; 100 L. T. 887 ; 25 T. L. R. 627 ; 53 
8oI. Jo. 780 ; 11 Asp. M. L. C. 275 ; 14 Com. Cas. 
213. 

Auctioneer.] — See Auction Ac Auctioneers. 
ii. Liability to be sued. 

2494, Person contracting as ‘‘agents for char- 
terers & merchants ** — ^Foreign principal.] — Defts. 
had entered into a charterparty with pltf., by 


PART X. SECT. 1, SUB-SECT. 1.— 

A. (b) il. 

•. (Jeneral mk.l — An acfont for a 
debtor, who haa inado an offer on the 
jMvrt of a friend of tho debtor, without 
diseloHlnt; his name, of u Pi)eolflo num 
to stay caption (ucoinst tho debtor : — 
Held : personally liable for tho sum so 
offered. — DoRCR v. HORNK ROSE 
(1842), 4 D. 073— SCOT. 


f. Verson coniractind for efimf."] 
— Daqnais ». Modern Uk\uty Co. 
(1912), Q. R. 41 S. 0. 42S ; 5 D. L. 11. 
M5.-CAN. 

g. Person contracting as agent for ship- 
owners,] — Qu. : w'hethcr a person who 
has expressly, as a^ireiit of the owners of 
a ship, contracted to tranship Ac deiiyer 


at a particular port, according to the 
terms of tho bill of lading, will be per- 
sonally liable. Semble : a contract 
made with express reference to a prin- 
cipal, though not by name, would not 
render the agent personally liable as 
the agent of an undisclosed principal. — 
Ck)WlE V . Duitrmsee Poonjabhoy, 
2 Ind. Jur. N. S. 75.— IND. 
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which certain freight was to be paid to pltf., signed 
by them O. & agents for charterers & mer- 
chants.” There was a principal residing in Ire- 
land. Pltf. swore he never knew of the principal 
in Ireland till afterwards. The jury found a ver- 
dict for defts. On a motion for a rule on the ground 
that, the principal being undisclosed, pltf. might 
sue the agents, & also on the ground that the prin- 
cipal resided abroad, a rule nwi was granted. — 
Gillet IK Offer & Gaivoion (1855), 18 C. B. 905 ; 
25 L. T. O. S. 55 ; 139 E. R. 1029. 

2495. Credit given to principai.] — Thomson v. 
Davenport, Eynney r. Pontigny, Davenport v. 
Thomson, No. 2179, a)iie. 

For full anns., see S. C. No. 2179, atifc. 

2496. Master of ship — Necessaries.] — The 

owners or master are in general liable for neces- 
saries for use of a ship, if the master orders them ; 
if credit has been given exclusively to the owners, & 
the master in giving orders acted merely as their 
servant, he will not be liable. — Hoskins v, Slay- 
ton (1737), Lee iewjK Hard. 370 ; 95 E. R. 244. 

(c) Where Agent contracts in his otim Name for 
undisclosed Principah 

See, further y Nos. 2520-2012, post. 

i. Night to sue. 

2497. General rule.] — A. <fe B. in 1797 assigned to 

pltf. all debts due to them, ^ gave him a power of 
attorney to receive compound for same, under i 
which pltf. in 1799 submitted to arbn. the matters | 
in difTerence then subsisting between his f)riiuupals 
& defts., <S: j»ltf. & defts, promised to each other i 
to perform the award. The arbitrators having ! 
awarded a sum to be paid to pltf. as such attorm^y : i 
— Held : he might maintain on action for it in liis ' 
own name. — Banfill r. Leigh (1800), 8 Term 
Rep. 571 ; 101 E. R. 1552. , 

For full aims., scr \imiru\TioN. i 


the g^ods, either as buyer or seller, & in this they 
! acquiesced. Deft, refused to deliver the goods, & 
i pltfs. sued him for damages sustained by them in 
consequence : — Held : renunciation of the contract 
by H. & pltfs.’ acquiescence in it formed no objec- 
tion to pltf 8.’ right to recover. — Short v. Space- 
man (1831), 2 B. & Ad. 902 ; 109 E. R. 1400. 

Annotations : — i^ld. t-alder v. Dobell (1871), 10 L. J. 0. P. 

224, Ex. Cb. Reid. Fawkes r. Lamb (1862), 31 L. J. Q. D. 

98. 

2500. .] — C. & N., members of a joint-stock 

CO., entered into a written agreement with deft, 
for sale of goods to deft, by the co. The agree- 
ment was signed by L. “ for 0. & N.” Goods were 
supplied from the ]>remises of t he co. : — Held : (1 ) 
O. A; N. liad themselves entered into the agreement 
with deft. ; (2) they were entitled to sue deft, in 
their own names for a breach of it. — C lay tSc 
Newman v. Southern (Southen, Soutiian) 
(1852), 7 Exch. 717 ; 21 L. J. Ex. 202; 19 L. T. 
O. 8. 07 ; 10 Jur. 1074 ; 155 E. R. 1137. 

2501 . Effect of misrepresentation as to being 

principal — Third party not prejudiced.] — At an 
interview with the vendor, before the date of con- 
tract of sale, the purchaser, with the view of induc- 
ing an abatement in price, represented that for 
special reasons he wished to purchase on his ow’ii 
account. Vendor refused to make an abatement 
in pric(‘. AfUu'wards purchaser, who liad made up 
his mind not to purchase for liimself, purchased the 
land at the full pri<‘e asked by vendor on behalf of 
a co., A did not say for whom tie was so purchasing. 
N’endor by bis defenc(^ pleaded misre^iresontation 
by puic}uis(*r, who liad l(*d him to believe that he 
\vas purcliasing for him.self : — Jlctd : inasmuch as 
vendor had failcul to show he was unwilling to entoi 
into tin; contract on the same terms with anyone 
else, the defenci; failed. — S mith v. Wheatcuoi^t 
(1878), 9 Vh. D. 223 ; 39 L. T. 103 ; 27 W. R. 12. 

Annotations : — Apia. NuMb r. Dix ( 1898 ). 78 L. T. 415 
Consd. (Jonlon r. street, (18991 2 Q. H. (Ml, (t A. 


2498. .] — Pltfs. purchased, by order of T. A 

Co., of IL, to whom they w'cre known as brokers. 
110 bales of cotton. Tlic contract was entered in 
pltfs.’ books as a purchase A sale by biokers A 
brokerage charged to both parties. Bought A sold 
notes were delivered, not disclosing names of prin- 
cipals, but charging brokerage to both. T. A Co. 
A R. were not knowm to each other as concerned in 
the dealings. Pltfs. paid R. for the cotton, A 
handed them to T. A Co. with a bill of parccds in 
their own name : — Held : pltfs. were princijials in 
the purchase of R., A sale to T. A Co. — Kilhy v. 
Wilson (1825), Ry. A M, 178, 

2499. Effect of repudiation by principal.] — 

Pltfs., brokers, bought goods of deft, on account of 
H. , A by his authority. The bought note was made 
out in their own names, but deft, was told that 
there was an unnamed principal. I’llfs. after- 
wards, under a general authority from II., con- 
tracted to sell same goods, which deft, had not yet 
delivered. H., on hearing of the latter contract, 
told pltfs. that he would have nothing to do with 


2502. .]— In 1895 defts., trustees 

of a Congregational cbapcl, put up for sale by 
public auction a building, wliicli had formerly been 
used as their cliap(*l. The conditions of sale im- 
lK)Hod no restrictions on (h<; us<;r of Die building. 
Aft<;r the sale C. made an otTer for Di«^ building, but 
defts. docliiKHl to accept it, on tin; gi'ound that it 
was made on b(;half of a committc‘e of Roman 
Catliolics, who int^;ndi;d to use Die building as a 
Homan (,’atholic jdace of worship, A defts. objected 
to sell for that purpose. The committee then told 
pltf., manager of a mineral water co., that if he 
could get the j^roporty they would buy it of him at 
£100 profit. Pltf.’s solrs. wrote to defts.’ agent, 
making an offer for the iiroperty ” on behalf of our 
client, manager of the K. Mineral Water Co.” 
Aft<;r some negot iations, a contract was signed by 
defts. for sale of the building to pltf. at £1,025, a 
price less than C.’s offer. No direct statement was 
made that pltf. was buying for the co., but it was 
admitted that defts,, during the; negotiations, be- 
lieved that he was, A that pltf. knew it. Pltf. 


PART X. SECT. 1, SUB-SECT. 1.— 

A. (c) i. 

2497 i. General rule .] — An affcnt with 
whom u contract Is made in hie own 
name is entitled to sue upon it, & Ih a 
real, not a nominal, xdtf. — W innifiuth 

Finkklman (1913). 25 O. W. R. 692 ; 

5 O. W. N. 781.-~CAN. 

2497 ii. Broker .] — B. thronifh his 

brokers sold shares to G., G. bt'ing 
hlmBolf a broker & acting for a prin- 
cipal, though at the time oi the contract 
no principal was diaclosed. In the 
“ sold note ” G. was named as pur- 
chaser : — Udd : O., In his own name, 
could maintain an action against B. for 
non-transfer of the shares. — UAKRicrr ’ 


r. Bird (ls72), 1 1 N. S. W. S, < R. 97.— 

AUS. 

2497 iii. Farm Imiliff.]— A farm 

builitf HiJ<*d for the price of an ox, alleg- 
ing lie iiad sold it at his employer’s 
home farm on behalf of his emidoyer 
& as the servant of the owner. & t hat he 
had accoiinfeil to him f<*r tlie priet*. 
He jirodnced no asHignmeut of t he debt 
from the employer : — JleM : he lawl a 
title to sue. — G raham i\ Tait( 1H85), 22 
So. L. R. 378.— SCOT. 

2497 iv. Proper course v'here 

defendant knows offency has been ierrni' 
noted.] — I’ltf. deposited, as security for 
the payment of a subsidy, certain bonds 
with deft., who gave a receipt under- 


taking t o return tliem to pltf. on paj - 
ment. Tlio sul)si(ly was paid, but deft, 
refused to tleliv<;r up the bonds, con- 
tending tliat pltf. liod anted as agent, 
for A. B. & Co., who alone <;ould huo 
him for their return ; also that pltf. 
was no longer employed by A. B. A" Co. 
Held : If pltf. only lield tim bonds as 
an agent , he, having stipulated for the! 
return to himself, was entitled to 
rw'over them on payment of the sub- 
sidy, & although pltf. hinl since ceased 
to b(; the agent of A. B. A (Jo., deft, 
could Iwive notifled them of pltf.’s 
claim, &, in the absemce of any such 
pnKJCi'ding, or of any claim by A. B. A 
(Jo., deft, liad no right to retain the 
bonds against pltf. — D rummond 
Baylis (1877), 2 8. C. R. 61.— CAN. 
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Sect. 1. — In regard to contracts: Sub^sect. 1, A, 
(c), i. d- i/.] 

signed the contract as principal without protest 
from defts.’ agent. Defts. refused to complete on 
the ground that pltf . was buying as agent for the 
Koman (Jatholic committee, to whom he knew they 
would not soli, & had obtained the contract by mis- 
representation ; (1) pltf. was not buying 

as agent for the Boman Catholic committee, but 
for liimself with a view to resell at a profit ; (2) the 
misrepresentation as to the mineral water co. was 
immaterial because the vendors did not care 
whether they sold to the co. or pltf., & as between 
them no consideration of the person with whom 
tiiey were contracting entered as an element into 
the contract. — Nash v. Dix (1898), 78 L. T. 446. 

2503. Proof in bankruptcy.] — factor who 

sells goods in his own name without a del credere 
commission is a good ])etitioning creditor against 
the ])ur chaser, although he has merely communi- 
cated purchaser’s name to his princifial. But he 
ceases to bo so when the principal has agreed with 
iiim to consider purchaser as his debtor, & has 
taken stops for recovering the debt directly from 
purchaser. — Sadler v. Leigh (1815), 4 Camp. 195 ; 

2 Bose, 280. 

Annotation: — Reid, lie Gray, JCx p. Gray (1835), 4 Dcac. 

& Ch. 778. 

2504. Either agent or principal may sue.] — It is a 

well-established rule of law that, where a contract 
not under seal is made with an agent in his own 
name for an undisclosed principal, either the agent 
or the principal may sue upon it, deft, in the latter 
case being entitled to be placed in the same situa- 
tion at the time of the disclosure of the real princi- 
pal as if the agent had been ihe contracting party 
(per Cur.). — Simw v. Bond, No. 2120, ante. 

AnnoiaiionH C obb v. IJeoko (1845), 4 L. T. O. S. 1 

394 ; Now 74oalaii(l & Aufltrallun Land Co. v. Huston ! 

(1880), 5 y. 13. i). 473. Befd. Brunton r. Thompson 

(1846), 7 L. T. 0. S. 430 ; Humble v. Hunter (1848), 17 

L. J. Q. B. 350; Cooke v. 8ocley (1848), 2 Exoh. 746 ; 

Walsho V. Howlott & Provan (1853), 1 C. L. R. 823 ; 

Cooke V. Esliolby (1887), 12 App. Cas. 271, IT. L. ; Soc. 

Oolonialo AnvorHoise v. London & Brazilian Bank, 119111 

2 K. B. 1024. 

For full anus., see S. C No. 2120, auie. 

2505. .] — An agreement for a loan of money 

with a member of a partnership may bo treated by 
liim, if there be no express stipulation to the con- 
trary, either as a private or partnership transac- 
tion ; if the money be lent from the funds of the 
firm, a joint action may bo maintained by all the 
pai-tners. 

Where a shareholder in a co. applied to the 
treasurer, who was also a partner in a bank, to 
advance money in the payment of instalments on 
his shares, & the money was advanced by crediting 
the CO. in their accounts with the bank to the 
amount of such instalments : — Held : the action 
for money lent was properly brought against the 
borrower in the names of the partners. — Ai.exan- 


DEB V. Barker (1831), 2 Or. & J. 133 ; 2 Tyr. 140 ; 
1 L. J. Ex. 40 ; 149 E. R. 56. 

For full annB., see Partnersuip. 

2506. .] — A., not wishing to appear as pur- 

chaser, procured B. to bargain for him. B. signed 
the contract, but not as agent, & paid with A.’s 
monev : — Held : A. could maintain an action with- 
out showing any disclaimer by B. — Bethunb v. 
Fairbrothbr (undated), cited 6 M. & S. at 
pp. 385, 388, 391 ; 105 E. R. 1092, 1093, 1094. 

Annotation : — Consd. Bickerton v. Burrell (1816), 5 M. & 8. 
38.3. 

2507. Effect of principal’s intervention.] — 

The master of a ship entered into a charterparty 
(not under seal), whereby the charterer agreed to 
pay freight generally, without saying to whom. 
The owner demanded & received the freight al- 
though the master had given the charterer notice 
not to pay it to anyone but himself. In an action 
by the master against the charterer for freight : — 
Held: the action was not maintainable. — A tkinson 
V. COTESWOBTH (1825), 3 B. & C. 647 ; 1 0. & P. 
516; 5 Dow. & By. K. B. 552 ; 3 L. J. O. S. K. B. 
104; 107E. B. 873. 

Annotations: — Distd. Bristow v. Whltmoro (1858), Johns. 
96. Apld. Bristow r. Wliltinore (1861), 9 H. L. Cos. 391. 

2508. .] — If an agent acts for & on 

behalf of a principal, but in his own name, then, 
inasmuch as he is the person with whom the con- 
tract is made, it is no answer to an action in his 
name to say he is merely an agent, unless it is 
also shown he is prohibited from carrying on that 
action by the person on whose behalf the contract 
was made (Bayley, J.). — Sargent v. Morris 
( 1820), 3 B. & Aid. 277 ; 106 E. B. 665. 

Annotations: — Consd. Dunlop v. Lambert (1839), Maol. & 
Hob. 603. Refd. Coombs v. Bristol & Exeter Ry. Co. 
(1858), 27 L. J. Ex. 269. 

2509. Interpleader by third party.] — 

having contracted in his own name with deft, to do 
certain work, completed it, & was paid part of the 
price, when deft, received notice from C. that pltf. 
was 0,’s agent in making the contract, & further 
ayment to pltf. would be at deft.’s peril. Pltf. 
aving brought an action for the balance admitted 
to be due to someone : — Held : an interpleader 
might be gx*anted in favour of deft. — M eynell r. 
Angell (1862), 1 New Bep. 126 ; 32 L. J. Q. B. 
14; 8 Jur. 1211; 11 W. R. 122. 

Annotations : — Apprvd. Best v. Hayes (1863), 1 H. & C. 718. 
Reid. AttenborouKb v. London & St. Kathorlno Books 
Co. (1878), 3 C. P. D. 450, C. A. 

Principal’s right to sue.]--^ee Part IX., Sect. 3, 

Sub-sect. 1, ante. 

ii. Liability to he sued. 

See also Part IX., Sect. 3, Sub-sect. 1, B. & 0. 

2510. General rule.] — A. agreed with B. by 
charterpai’t y to ship fish on account of 0. to 
deliver the fish at Barcelona. C. covenanted to 


PART X. SECT. 1, SUB-SECT. 1.— 

A. (0) ii. 

2610 1. Oenmtlrule .] — Aleuts of a firm 
sold to pltf. a (Hirtfo to bo sUippod by 
sailing vessel at a price. In on action 
against them for breach of contract 
they set up their agency, Sc that., the 
principals being wdl known, they were 
not liable : — Held : an agent who 
contracts in hla own name is personally 
responsible fur a breach of the contract. 
—Evans v. MoLka (1879), 2 L. N. 370 ; 
I Q. L. H. 201 ; 4 L. N. 76.-~CAN. 

2610 ii. .1 — In an action for not 

delivering certain cheese sold by deft, to 
pltf, ; — Held .* even though deft, acted 
merely as agent of certain cheese fac- 
tories, he oontraoted in his own name 
i^thout qaalifloation dc was x>er8onally 


liable. — Ballantynk v. Watson (1880), 
30 O. P. 529.— CAN. 

2610 iii. .1 — Lemire V. DixoN 

(1882), 11 R. L. 323.— CAN. 

2610 iv. .] — Work was done on 

threo houses forming one block at the 
request of applt., an architeot, who was 
owuer of one house, the other two being 
the property of his sister residing in 
Ireland. The work was all ordered in his 
own name : — Held : applt. was per- 
sonally responsible for the cost of the 
work. — Browne v. Watmore (1893), 
Q. R. 3 Q. B. 18.— CAN. 

2610 V. .] — Deft, ordered goods 

which were intended for a oo. in which 
he was a shareholder. The goods were 
snppUod by pitta., who were not aware 


that deft, was acting for a oo. Pltfs* 
delivered tlie goods os deft, directed, 
charged the items to him, Sc sent him 
tli© bills, some of which were paid ; — 
Held: deft., having allowed pltfs. to 
deliver goods under the conviction that 
ho was the person liable, could not 
rid of his liability by the oontention 
that he was raorely an agent.— Starr 
M. Co. V. Spike (1903), 40 N. S. R. 627.— 
CAN. 

2610 vi. .1 — A person who, in 

exeoution of a promise of sale, makes 
an appointment with the intending pur- 
chaser to effect the sale Sc sign the 
deed, but who is unable so to do on the 
day fixed, through legal hindrances Sc 
want of authorisation of part owners Sc 
sellers under age, is liable in damages to 



627 
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pay freight on delivery. The fish was delivered to 
X. at Barcelona. The master demanded fre^ht 
of X., but the latter claimed a deduction. The 
ma|Ster took action in the ct. at Barcelona ; the 
freight was paid into ct. & the hearing of the action 
was delayed a year for appeal. The master re- 
turned to England & A. sued C. : — Semble : A., hav- 
ing no notice that C. was only an a^ent, had no con- 
cern with X., the undisclosed principal, — Newi.and 
V. Hoesman (1081), 2 Oas. in Oh. 7^ ; 22 E. R. 853. 

2511. .] — Harper v. Williams, No. 2528, 

’post. 

For full aims., see S. O. No. 2yiS,poit. 

2512. .] — The declaration in an action to 

recover freight for goods, which had been conveyed 
by pltf.’s vessel & received by deft., was a special 
one, setting out the charterparty & bill of lading & 
alleging that, in consideration of pltf.’s delivorii]^ 
the goods to deft, without his insisting upon his 
lien for freight, deft, jjromised to pay, etc. The 
goods were imported in deft.’s own name Ac deli- 
vered into his own barge. The jury found for ])ltf. 
On a motion for a new trial, the points raised being 
whether upon the evidence &: some corro.snondenco 
between the parties the special ])roinlse had been 
made out, & whether deft, who had received tlio 
goods as agent, & not as owner, was liable on 

f eneral principles, the ct. made tlio rule absolute. — 
Ikrcer V. Temperley (1844), 3 L. T. O. S. 100. 

2513. .] — Pltf. agreed to purchase certain 

premises & paid the deposit to deft., who signed a 
memorandum agreeing, on behalf of the vendors, 
that vendors should perform the conditions of sale : 
— Held : deft, was personally liable for non-deli- 
very of an abstract. 

Deft, expressly promised the vendors should por- 
fonn the conditions, & there is nothing repugnant 
in supposing this was his intention (Lord Den- 
man, C.J.). — Chamberlain v. Hammond (1846), 7 
L. T. O. S. 226. 

2514. .] — ^A. purchased tlirough S., his 

broker, from M., also a broker A known to bo acting 
for anundisclosv^d [)rincipal, certain ry. debentures. 
Immediately after the sale, 8. received from M. a 
note, signed by him, in the following tenna : 

“ Sold to R. Ac *J. 8. £1,600 lOaateru Counties Ry. 

4 1 per cent, debentures at 101/18 per cent., £1,618. 
Interest from 19 Jan. to Apr. 15, £18 14s. lOd. 
Stamp £l 15s.— £1,638 9s. lOd.” With this note 
were sent the debentures, & a supposed transfer of 
them, which was duly registered by the ry. co.. but 
which was subsequently discovered to be forged : — 
Held : A. was entitled to recover from M. the sum , 
paid for the debentures, with interest. — Royal ; 
Kxciiange Assurance (’o. v. Moore (1863), 2 
New Rep. 63 ; 8 L. T. 242 ; 11 W. R. 592. 


2515. .] — A quartermaster who has acted as 

owner of goods supplied for regimental purposes is 
liable for payment. — lie Garland (1868), 19 L. T. 
444. 

2516. .] — Deft., an estate agent, contracted 

to sell land to pltf., who paid a deposit. Deft, 
signed a receipt in his own name for the deposit, & 
pltf. signed an agreement containing the terms of 
purchase. The owner of the land refused to com- 

lete purchase, & pltf. sued deft, for damages for 
reach of contract to sell. At the trial the jury 
found deft, sold as principal : — Held : d(?ft. person- 
ally liable. — L ong v. Millar (1879), 4 C. P. D. 460 ; 
48 r.. J. Q. B. 596 ; 41 L. T. 306 ; 43 J. P. 797 ; 
27 W. R. 720, C. A. 

.‘—Coiisd. & FoUd. Cave v. llastiugB (1831). 7 
Q. B. D. 125. Consd. St Apld. Sliardlow v. Cottoroll (1881). 
IH Oh. D, 280. Coasd. Studtls v. Watson (1884). 28 Oh. D. 
305 ; Sidlo r. Bond-Cabboll (18S5), 2 T. L. R. 44 ; Oliver 
V. Huutiuir (1800). 14 Oh. D. 205. Consd. & Distd. Taylor 
r. Smith, 11803J 2 O. JJ. 05, O. A. Consd. & Apld. Shoers & 
Sorjoaiit V. Thlmhlchy (1807), 13 T. L. R. 451, O. A. 
Refd. Pearce r. CJardiier, |1807] 1 Q. B. 088, 0. A. ; Dewar 
i». Mlntoft, 110121 2 K. B. 373 ; Last v. llucklosby (1914), 
58 Sol. .In. 431. A. Mentd. Ohaproiilopo v, Lambert 
(1017), 117 L. T. 353. 

2517. — • — .] — Deft., acting as agent for L., con- 
signed a cargo to j)ltf. for sale. Throughout the 
transiiction deft, appeared to act as pi’incipal & was 
boliovod by pltf. i^o bo principal : — Held : deft, was 
liable for loss on tho sale. — TuRNnur4L r. AsTRUP 
(1886), 3 T. L. R. 134, C. A. 

2518. . 1 — -Defts. signed a contract in form of 

a letter for tho charter of a ship. Defts. had made 
contracts with merchants for loading tho ship, but 
pltf. had no notice of these contracts: — Held: 
defts. wore liable as principals, as tlioy had con- 
tracted in their own names witivout any qualifica- 
tion. — lIiuK V. Tweedy, No. 2530, post. 

2510. .] — Deft., an architect, engaged by 

building owners for rebuilding two public-houses, 
invited pltfs. to give estimates, referring in the 
letters to his “ clients.” Pltfs. sent him estimates 
Ac in their letters referred to ” your clients.” 
Afterwards deft, ordered tho goods without stating 
that he did so as agent : — Held : (1 ) deft, by mak- 
ing the contract in his own name, without naming 
his principals, & without expressly excluding his 
liability, had made himself personally liable ; (2) 
by endeavouring to got the money from the builders 
& the building owners to wliom deft, had referred 
them, pltfs. had made no election exonerating him. 
— Beigtiieil Ac Young v. Stewart (1900), Id 
T. L. R. 177. 

2520. Rule In equity.] —A solr. contracted 

in his own name to purchase a freehold ; he resisted 
the ])erformance of it on the ground that he had 
acted as agent of a client, it being a case of hard- 


tho purchaser for his truvelliiip: & other 
uecessary cxpenseH. Nor is lie relieved 
therefrom by tlio fact that in merely 
the uffent. of the o^vnerfi, haviiu? acted 
in his own name, without, dlsrloHing the 
names of his principals. — Laukis v. 
ThibaUDKAU (1908), q. R. 34 S. c. 503. 
-~€AN. 

2510 vii. .] — Demeiis v. Gaitthier 

(1911), 17 R. L. N. a 482.— CAN. 

2610 viii. Pltf. sued deft, to 

rocover posseBsion of a house & for 
arrears of rout. Deft, pleaded that the 
house in question was occupied by a 
school of which he was honorary 
secretary, & that ho hod hired the 
house as secretary & not in his personal 
capacity. Sc that he liad never paid the 
rent or expenses of the school out of 
hifl own pocket ; — Held : deft, was 
liable for the rent, as there was nothing 
to show that the contract for the houeo 
was made on tho personal credit of any 
one except deft., no principal having 
been disclosed. — Bhojabhai Allara- 


KHIA15. IIayem Samuki. (1898), I. L. R. 
22 Bom. 754.— IND. 

2610 ix. .1 — Where deft, ordered 

articles of furniture to be fitted u]> in a 
room In a r(datIvo*8 liouso where lie was 
working, & never at tho time of the 
order definitely HtaUid ho W'as only his 
relative’s agent : — field : he was liable 
to pltf. for amount due. — O’Kekpk v. 
Horoan (1897), 31 I. L. T. Jo. 429.— 
IR. 

2510 X. WWiotU prejtidice to 

prinnipaVs liahUUv.] — Anagent, who has 
acted In his own name, is responsible 
toward third parties with whom he 
contracted without prejudice to the 
rights of these latter against the prin- 
cipal, who Is responsible to them for all 
the ocU of his agent done in the execu- 
tion, & within the limits, of his com- 
mission. — WiLflON V. Benjamin (1888), 
5 M, L. R. 18.— CAN. 

2610 xi. S. P. Hnot V. Dufbbsne 
(1890), 19 R. L. 360.— CAN. 

2510 xii. Not limiled by subse- 


quent acts of (igcntA — An agent who buys 
for his [>riiiclpul without disclosing the 
part of tho agency is responsible per- 
Bonally ; Sc when Uic principal carries 
on businesH under tho name of the 
agent, tiio foot that tlds latter, after 
having bouglvt, signed notes in the 
firm’s name & given tliem to the vendor 
In payment, is not a declaration of 
his sUitus sufficient to take away his 
personal roKponslbillty. — Prattk v. 
Maurice (1885), 1 M. L. R. 304. — 
CAN. 

2610 xlli. Principal disclosed be- 

fore delivery. \ — A. orally contracted with 
B., agent of an undisclosed principal, 
for the sale to B. of certain goods, but, 
before any delivery or part payment, 
the name of tlio principal was disolosed 
by B. : — Held : tho contract was not 
binding before a part delivery or pay- 
ment took place. Sc, os neither b^k 
place before the disclosure by B. of hls 
principal, ho was not personally liable. — 
HAioirr t>. Howard (1862), 11 o. P 
437.— CAN. 
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1.— Iw regard io carUracis: 8vb*8ect» 1, (c) 

^ 4 *» S> (o)> ^*3 

8bip» damages at law would be an adequate remedy 
to vendor : — Held : he was bound to perform the 
contract.— -Saxon v. Blake (1801), 29 Beav. 438 ; 
64 E. R. 697. 

2521. Where apparent principal pleads he was 
agent — Proper question lor jury.] — In answer to an 
action for goods sold & delivered, it is not enough 
for deft, to prove he was agent for another person, 
without showing that pltf. knew, at the time of the 
sale, that he was so ; but it is too narrow a direc- 
tion to the jury to tell them that, unless the agency 
was disclosed at the t ime of purchase, the purchaser 
must be taken to be the principal, the proper way 
of leaving the question being whether pltf. knew 
at the time of contract that the purchase was made 
by deft, merely as agent. — S eabeu v, Hawkbs 
( 1831), 5 Moo. & P. 649 ; 9 L. J. O. S. 0. P. 217. 

2522. .] — A servant attended an auc- 

tion & bid in his own name for certain goods, & 
after they wore knocked down gave his name as 
bidder, the auctioneer not knowing him to be a 
servant, but the goods being sent without his order 
to his master, in his master’s carts ^ used & con- 
sumed by his master’s horses : — Held : (1) it was 
rightly left to the jury whether he was personally 
liable (Pollock. O.B., & Bramwell,B.) ; (2) it was 
not a question for the jury , &,in law, he washable 
((’/HANNELL & WlLDE,BB.). — WiLLIAMSON V. BaR^ 
TON (1862), 7 H. & N. 899 ; 31 L. J. Ex. 170 ; 5 L. T. 
800; 8 Jur. N. S. 341 ; 10 W. K. 321 ; 158 E. K. 733. 

2523. Form of pleading.] — To a declaration 

for goods sold & delivered, work done, & materials ; 
provided at deft.’s request, a ])lea that the goods 
were sold to deft, as agent & broktT* of F. & M., to 
whom i)ltf. consigm*d the goods, that the work 
& materials were done provided in & about the 
shipping & consigning of tlie goods to F. & M., is j 
bad, as not showing t hat t ln^ work it materials ^vere 
not done & provided oji d(‘ft .'s credit. — (’rawsiiay 
V. Barky (1840), 1 Man. A (i. 235 ; 133 E. R. 320. 

2524. Where contract void as against principal.] — 
Wliere deft., a ])ronioier of a joint-stock co. provi- 
sionally registered under Cos. Act, 1844 (c. 110), 
entered into a written contract in his own name for 
rooms for use of the co., & the rooms were occupied 


by the oo. alter complete registration: — Held : 
although as against the co. this contract was illegal 
& void, yet deft., who had entered into it in his own 
name, was liable. — J ob v. Lamb (1856), 11 Exch. 
630 ; 26 L. J. Ex. 87 ; 26 L. T. O. S. 204 ; 2 
Jur. N. 8. 93 ; 4 W. R. 290. 

2525. Mistake in drawing agreement — ^Personal 
liability not intended.] — wake v. Harbop, No. 
2567, post. 

For full anus., eee 8. C. No. 25G7, post. 

Charterparty — Limitation of liability.] — See 

Shipping & Navigation. 

Committee of lunatic.] — See Lunatics & Per- 
sons OP Unsound Mind. 

Contract by trustee as such.] — See Trusts & 
Trustees. 

Contract to take shares.] — See Companies. 
Master of ship.] — See Shipping & Navigation. 
Person appointed under Lunacy Act, 1890 (c. 5), 
s. 116.] — See Lunatics & Persons op Unsound 
Mind. 

Receiver & manager appointed by court.] — See 

Receivers. 

Solicitor — Liability to witnesses, shorthand 
writers, photographers, etc.] — See Solicitors. 
Undertaking personal liability.] — See 

Solicitors. 

B, Consirudion of Writien Cvniracis aa io AgeyiVu 
Bights and Liabilities. 

(a) In General. 

i. Where Signature unqualified. 

2526. Agent described in document — Without 
qualification.]— A., a broker employed by B. to sell 
certain ry. shares, agreed with C., D.’s broker, to 
sell him fifty shares, of which A. afterwards in- 
formerl his clerk at his ollice, wiio made an entry in 
the book as of a sale from A. to 0., & a contract 
note to the same effect was sent to (I A. subse- 
quently saw tiio entry in the book, & altered it by 
writing tlic name of B. as seller, & directed another 
note to be sent to 0., with the name of B. as seller. 
A fresh note was sent the same evening or the next 
morning, but 0. received them both together the 
next morning. C. did not return the first note, nor 
did A. request to have it returned. In an action 


assigued all interest in the lands in th(5 
indenture, as well as the indenture, to 
L. : — IlvUi : it was not open to deft, to 
deny that, ho was at the date of the 
indenture indebted to pltf., who could 
sue in Ids own name*. — Allnutt v. 
Hyland (18C1), ll C. P. 300.— CAN. 

h. A.*i agreeing for owners 

of" — Xamed shijj.] — Pltfs. by charter- 
party contracted to let a ship to defts. 
upon certain terms. The first clause 
of the charterparty stated that pltfs. 
“ agreed as agents for owners or the 
ship,” & subsequent clause.s provided 
that the owners should bind them- 
selves to receive the cargo on board, 
& that the master on behalf of the 
owners should Ixavo a lien on the cargo 
for freight, etc. The charterparty was 
signed by pltfs. & defts. in their o^^n 
nuntCH. Idtfs. sued defts. for breach of 
the charterparty in refusing to load 
the ship •' — Held : pltfs. had contracted 
us agents, & were not entitled to sue. 
If a contract made hy a i>erson w'ho is 
an agent is worded so as, when taken as 
a whole, to convey to the other con- 
tracting party tlio notion that the agent 
is contracting in that character, he 
cannot sue or be sued on the contract. — 
MACKINNON, Mackenzie & Co. r. 
Land, Mom & Co. (1881), 1. L. B. 5 
Bom. 58L— IND. 

k. As ** authorised hy " — Named 

principal.] — Pltf. signed in hla own 
name an agreement to transfer his 


PART X. SECT. 1. SUB-SECT. 1.— 

B. (a) i. 

2626 i. Agent described in document 
— IVithout qmdificidim\ .] — Defts. con- 
tracted with pltfs. as agents of the 
captain & owners of a ship, then in the 
M. Hoads. Pltfs. were aware of tlUs at 
the time when the contract was made. 
The captain was at the time in charge of 
his ship. At the time of the contruct 
notldng was said by cither party as to 
the person or persons on whoso credit 
the contract was made— all that 
ocdirred being that defts., known hy 
pltfs. to be acting as agents for the 
captain & o\N’ncrs of tlxc ship, agreed 
with pltfs. to carry certain of their 
goods on board the ship to Calcutta. 
Defts. did not. at. tho time of t ho contract 
in terms say tlvat they contracted only 
as agents. Pltfs. did not know the 
nomoB of tho owuxers, nor the captain, 
nor had they any furtlier or other 
knowledgx' of live latter than that which 
his designation by his ollice of master of 
the ship conveyed: — Held: in tho 
ai)8enoc of anything more than know- 
ledge that defts. wore acting aa agents 
of the master owners of a ship In the 
Roads, a decision declaring tho agents 
liable was strictly in accordance with 
English law.— l^ATER r. Gordon (1872), 
7 Mad. 82.— IND. 

2626 ii. Notepaper headed 

with principaVs name.] — Defender, S.. 
was appointed sales manager for two 
cos., under separate agi^ecmenls, in 


whieh each co. respectively autliorised 
him to appoint travellers at its expense. 
Thereafter defender employed pursuer 
by a letter in the following terms : 
** I l)eg to conllrin arrangement made 
with you tlilB day, & ai>iH)int you as 
reprcseiitativo tor the two cos. Yours 
truly, S,” Tho letter was nTitteu on 
notepoper bearing as a heading the 
trade name & address of one of the cos. 
Pursuer having raised an action against 
defender for payment of commission : 
— Held : defender was personally liable, 
in respect that the letter was signed hy 
defender in his own name without 
qualification , & that it contained no 
indication that he did not intend to 
bind himself as principal. — Stewart r. 
SRANNEBHY (1900), 2 F. 1288.— SCOT. 

£626 ill. Indorsement that 

agent was agent" for named prin- 
cipal.] — Deft., being indebted to pltf., 
by an indenture reciting his indebted- 
ness, & that he had agreed ^vith pltf. 
for the repayment of the sum due 
within six months from date, with 
interest , conveyed to pltf. certain lands. 
habendum in fee. Proviso that pltf., if 
tho debt was duly paid, would recon- 
vey, but there was no covenant for 
payment by deft. Indorsed on tho 
indenture was a deed poll executed by 
pltf., stating the debt thereby secured 
to be the proper money of L., & that 
pltf.’s name was only Introduced 
therein as agent for L., & in considera- 
tion of the trust, & of 58., he absolutely 



Pabt X. — ^Relations between Agent and Third Parties. 629 


brought by D. against A. for breach of the agree- 
ment in not completing the sale the judge who 
tried the cause left it to the jury to say wh^er the 
second note was a correction of a mistake in the 
first, & told the jury that if deft, entered into a 
written contract in his own name, he could not 
afterwards set up that he was acting as broker 
merely &> that, although known to be a broker, if 
he signed the contract in his own name he was 
liable : — HeM : (1) this was no misdirection ; (2) 
evidence that it was the custom in Liverpool to 
send in brokers* notes without disclosing the prin- 
cipal’s name was properly rejected. — Magee v. 
Atkinson & Townley (1837), 2 M. & W. 410; 
Murph. & n. 115 ; 6 L. J. Ex. 115 ; 150 E. R. 830. 


603. Kentd. Donooxnbe v. Brisrhtoa aub & Norfolk 
Hotel Co. (1876), L. R. 10 Q. B. 371. 

2529, .1 — became the purchaser of 

g remises at an auction, declaring himself a^nt of 
L in C.*s presence. The vendors* solr, reqiured B. 
to sign the agreement, & declined to substliute the 
name of C. Communications afterwards took 
place between vendors* solr. & C. with reference to 
the title. Vendors afterwards brought their bill 
against B. & C. for specific performance of the con- 
tract ; — Held : supposing B. to be the agent of C., 
yet the signature of B. to the contract made him 
personally liable to perform it. — Chadwick f\ 
Maden (1851), 9 Hare, 188 ; 21 L. .T. Ch. 876 ; 68 
E. R. 469. 


Annotatioiia : — Consd. Johnston v, Ushornc (1840). .3 Ter. & | 
Dav. 236. Folld. Hiirfflus r. Senior (1 8i 1 ), 8 M. & W. 834. { 
Reid. Trueman r. Loder (1840), 4 Jur. 034 ; Humble v. 
Hunter (1848), 12 Q. B. 210; Sputali w. Honecko (1860). I 
10 C, B. 212 ; Holding r. IClliott (1860), 6 11. & N. 117. j 

2527. .] — Where brokers sold goods by j 

auction, & being under advances to their principal, 
gave an invoice in their own name, received the 
price : — Held : they were concluded by their in- 
voice, were not at liberty to .set up tliat they only 
sold as brokers Ac that the buyer knew, or had the 
means of knowing, ihat they did not, .sell as ])rin- 
cipals. — J ones Littledai.e (1837), (> Ad. A: El. 
480 ; 1 Nev. k P. K. B. 677 ; Will. Woll. Ac Dav. 
240 ; 6 L. J. K. B. 169 ; 112 E. R. 186. 

Aiinoiaitona : — FoUd. v. Senior (1841), 8 M. A: W. 

834. Dbtd. & Distd. IloJdlny: r. Elliott (I860). .6 11. & N. 
117. Apprvd. Fleet r. Murton (1871), L. P. 7 g. B. 120. 
Apprvd. « Apld. C’orlesa r. Sparlin;: (187.3), 21 W. J?. 870, 
C. A. Refd. .Johnston r. Vsborne (1841), 11 Ad, A: El. 
649 ; Royal Exchatiirc As.se<‘. v. Moore (186.3), 2 N<*vv 
Rep. 03; Southwell r. Bowdileh (1^70), 46 L. J. Q. B. 
630, C. A. 

2528. .] — Attorneys, assigru'cs of a 

intge. of lands, brought an action in tlie name of the 
intgee. against W., the nitgor., for the princijial Ac 
interest, A W. pleaded. The attorneys had ob- 
tained from E., their client , a loan to W. on further 
mtge. of same lands. A: had brought an action for 
E. against. \V. for the principal Ac interest dm^ on 
that mtge.. A: W. had ))lcaded. Tliey had also 
obtained a verdict against W, vV a certiticate for 
execution in an action of d(‘ht at their own suit. 
]>., ail attorney, but m>t emjdoyed as such by 
lutgor. (the firother of D.’s professional agent), 
wrote to jdtfs. jiroinising that, if they would not 
issue execution for two months, the pleas should he 
withdrawn A: judgment sutRued by default in the 
first two actions. A: fart her und(*rt aking as follows : | 
“I shall ])ay all the principal, interest. A: costs ! 
through a friend of miii4‘ in London, to whom a j 
t ransfer of all t he securit i(\s you have will have to he i 
made. The cash will be ready, if the securities 
wdll, on the 16th inst." Rltfs. agreed. A: forbore ■ 
issuing execution, but the jiarty r<‘ferr<‘d to by D, ] 
did not advance the money: — Held: (1) D. was i 
personally liable in asmimpsit on the above under- | 
taking for the amount claimed by pltfs. in th<* ’ 
first two actions; (2) they were .sunicienlly | 
interested in the recovery of the .sum due to E., their : 
client, tD .sue on D.’s agrc.funent in respect of it in i 
their own names. — H arpku v. Willi am.s (1843), 4 
Q. B. 219 ; 12 L. J. Q. R. 227 ; 111 E. R. 880. ! 

Annotaiionn : — Distd. .TenkiiiH r. TTutcliiiiHon (1840), 18 
L. J. g. B. 274. Refd. Lewis r. Nicholson (IH.'i^i), 18 Q. H. ; 


Antiotations : — Distd. Wollaston v. Osborn (1853), 20 L. T. 

O. S. 274. Apld. West Midland Ry. Co. r. Nixon (1863), 

1 Ilcm. & M. 176. Distd. Ilackor v. Mid Kent Ry. Go. Ac 

S. E. Ry. Co. (1805), 12 L. T. 009. 

2530. .] — In an action for damages for 

loss of freight Ac for demurrage it was proved that 
defts.,who carried on business at O., made a con- 
Irat'X with pltf.’s agent in I j., in the form of a letter 
signed by deft-s. Ac containing these clauses ; 
“ BU'-amer to load end of Nov. or early Doc., char- 
terers having the 0])tion of cancelling if she is not 
ready to receive cargo by Dec, 12 next. Steamer 
to he loaded on usual berth torms, 2 per cent, com- 
mission to us ” : — Held : defts. wore liable as prin- 
cipals, as they had contracted in t heir own names 
without any qualification. — H ick v. Tweedy As 
O o. (1890), 63 L. T. 765; 7 T. I.. R. 144; 6 
Asp. M. L. C. 599. 

2531 . Asacting “on the part of *' — Named 

principal.] — A written agreement was i xpressed to 
be made Retweem (^,for At on behalf of N.,of the 
first jiarf , Ac; of the second part.” Ry it ” 0., on 
t he part of ” N., agreed to let to certain promises 
for a term of years. T. paying rent to ” D. fot'ihc use 
of” N. ; no* auction to Ixi held on the premises 
without t he consent in writ ing of ” C. on t he part 
of ” N. ; T. to lake al(‘ase A execute a counterpart 
thereof ” when called U})on to do so by (1. on the 
part of ” N. (\ sign<‘d t his in his own name. N. 

j did not sign it. Tu an aciii>n by T. again.st O. for 
I not cojtnplelJng ( he lease; : -Hdd : ( I ) it- suBlciently 
I appeared to he tin; inlention of the* parli(;s (hat 
I should liimscif coiitrael ; (2) lie was personally 
I liable. — T anner r. (Christian (1855), 1 E. & 14. 

I 591 ; 24 T.. .1. (^. R. 91 ; I Jur. N. S. 519 ; 3 W. R. 

I 204 : 3 (*. L. R. 1366 : 119 E. H. 217. 

AunotatiouH : — Apld. cJadd r. Ilout^hloii (1870), 33 L. T. 

811 ; Ofrdcn i\ Hal] (1879), 40 1.. 9'. 751. Refd. Lonnard 

r. Bobhison (185:>), ^ B. 125; J‘aioo v. Walker 

(1870). L. ]{. 5 lOvch. 173; C'hupinau v. SmlUi, (10071 

2 Ch. 07. 

2532. As “ consignee agent ** of named 

ship “ on behalf of ’* Named principal.] — The con- 
signee A' agent of a vessij charte.r(5d for a specific 
voyage entered into an agrc'.ement witli the captain, 
describing himself as ” consignee At agent of the 
above; brig At cargo, on behalf of M., merchant, of 
L.,” the agreement stating that ” it» is witnessed 
that the said fiarties agroecl that the vessel should 
go to another ])orl , there discharge the remainder 
of her cargo, At receive; a full At complete homeward 
cargo at the same freight as she would have 
had she proceeded on the voyage stipulated in the 
charter party,” At th<;n signed the agreement in his 


luterestK in certain i>rciniH('‘«, etc., to 
doft. for a certain confiideraf Ion. As 
deft, failed to complete the coiiHidera- 
lion, iJlf. broiiffht an action. In the 
agreement, followlnpr pltf.V name, tlio 
words “ as authoriHCd by J. S.’* ap- 
peared, & deft, contended tliat pltf. was 
agent of a disclosed principal, & not 
entitled to sue : — field : the evidence 
showed that the words in question 
merely meant that the concurrence of 


.J. S. might be ne<-eKhary to t lie transfer, 
he being the licensee of the hotel, & 
were not intended to limit the rights or 
liabilities of pltf., who was entitl(‘d to 
riiic, -Woop r. CeiTrt (1879). 5 V. Ii. 
R. 275.~AUS. 

1. As aiUmitu ** fat — Named 

principal,] — L., who held an irrevocable 
power of attorney from R. to sell his 
land, agrtH;d in writing reciting tliat he 


w*aH R.’h attorney to ray » citargo of 
$1,200 (Mit of tip; proceeds of sale, being 
the amount of a mtge. created Bubse- 
qiient to the execution of the power. 
R. Hubwiquently conveyed the equity 
of redemption to L. In an action 
against L. on his undertaking t,o pay th© 
charge ; — field : he was not pornonally 
liable. — A r&ihtrong v, Ltb (1897), 94 
A. R. 543.— CAN. 
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Sect, 1. — In regard io contracts : Sub-sect* I, B* 

(a)i>l ! 

own name, without describing himself as agent : — j 
Held : he made himstdf personally liable for the | 
freight of the homeward voyage. — Kennedy v. i 
GouvBiA (1823), 3 IJow. &> Ky. K. B. 603, j 

AnnoUition : — Mentd. Th»l v. Loank (1855), 1 Jur. N. 8. 117. 

2533 , As acting <‘on behalf of*’ — Named 

principal.] — Deft, by a written agreement expressed 
to bo made by himself on behalf of A. of the one 
part, & idtf . of the other part, stiyjulated to execute 
a lease of certain premises to pltf . These yjremises 
were proved to belong to A. : — Held : deft, per- 
sonally liable. — NoKTON V, IlEIlRON (1825), 1 0. & 
P.648 ; Ky. &M.220. 

Annotatums :—Fo\\d* Tanner v. (JliriHUan (1855), 4 E. & B. 

691. Refd. Burton v. Lansham (1848), 5 C. B. 92. 

2684. .] — Do WNMANi’. Williams, 

No. 2478, ante. 

For full anns., sec S. (\ No. 247 S, ante. 

2585. ** The London creditors. — ^A., 

the solr. of the Ix)ndon creditors of a bkpt. in the 
country, wrote to B., the solr. of the country 
enditors of same bkpt., the following letter : “ I | 
am willing, on behalf of the Tjondon creditors, to 
l>oar two-thirds of the expense of Messrs. B. & B. 
or such banist/or as you may think fit for resisting 
Mr. K.’s proof under the commission, &. of investi- 
gating the accounts of the assignees at the meeting 
of the 18th inst. I hereby undertake to bear & pay 
on behalf of tbescj creditors two-thirds of the ex- 
penst^s incident- theret/O accordingly.” The meet- 
ing being afterwards adjourned, A. wrote to B. 
another letti*-r, in which he said, ” I shall have no 
objection to beai* as befoni the projiortion of cx- 
])enso of the barrister at tending the m(*oting stated 
in your letter ” : — Ifcld : A. ixu'sonally liable for 
the f)ropor(-ion of the (‘xi)enses. — H au. v, Asjfitkst 
(1833), 1 (V. iSc M. 711 ,* 3 Tvr. 420 ; 2 L. J. Kx. 
296 : 149 K. IL 686. 

AnJiot atiini 8 : -Vistd. Dou iininii v. .Touch (1845), 5 L. T. 

O. H. 77 ; Lewis v. Nlelioison (1852), 18 Q. B. 50:i. Apld. 

lUC. (1908), 5;i 8ol. Jo. 119. 

2686. Unnamed foreign principal,] — A I 

(‘hai‘ter))art y contained the following clause : ; 
“This chart or] )ar1y being concluded by .1. (deft.) 
on behalf of aiiotljer party r(»sident abroad, it is 
agreed that all liability of the former ceases as soon ; 
as he has shipped the cargo ” ; it was shown that ! 
deft, had i)aid for tlie goods in his own name, & 
that, at the port of deslinntion, they had been 
claimed by A delivered to a person who produced 
an unsigned hill of lading, which the ca))tain had 
delivered to deft. — JIvhi : there was no evidence 
that deft, aeted as prinri])nl, so as to render him 
liable for the freighi. — CAim v. .Jackson (1852), 7 
Exch. 382 ; 21 L. J. Ex. 137 ; 18 J.. T. O. 8. 270 ; 
156E. K.906. 

Anttotaiion :—1/lenid. Dale r. lluuifrcy (1S58), E. B. & E. 

1004. Ex. C’h. 

2637. Named principal,] — A contract 

for the conveyance of goods from Liverjjool to 
Australia was entered into as follows ; “It is this 
day mutually agieed between ,1. A K. W., owners 
of the ship ,/., of the first yiart, A C. on behalf of the 
G. A M. Ky. Co. of the other part,” that the ship 
should be ready by a given day to lake on boara 
certa.in specified goods, A should proceed therewith 
“ to G., in the colony of Victoria,” A there deliver 
same : “ the rates of freight determined upon by 
the parties to this agreement are as under,” etc., 
one-third to be paid in London, on receipt of bills 
of lading, A the remainder by the G. A >1. Ry. Co., 
at G., goods to be taken on board at Liverpool at 
sh^’s expense,” A the agreement was signed, 

“ J. A R. W., C,“ : — Held : 0. personally bound 


by this contract, A entitled to sue for a breach of 
it. — Cooke v, Wilson (1856), 1 C. B. N. S, 163 j 
26 L. J. C. P. 16 ; 28 L. T. O. S. 103 ; 2 Jur. N. S. 
1094; 6W. R. 24; 140 E. R. 66. 

Annotations : — Distd. Oglesby v. Yglesias (1858), E. B. A E, 
930. ApW. Paloe v. Walker (1870), L. K. 6 Exch. 173. 
FoUd. Ilough V. Manzanos (1870). 4 Ex. D. 104. Mentd. 
Brandt tJ. Morris, [1917] 2 K. B. 784, C. A. 

2538. .] — Deft., an ironfounder 

A machinest at Bury, having set up some mill 
machinery at R., in France, for a Brench mill- 
owner there, was requested by him to engage an 
overlooker to manage the machinery, A a written 
agreement was drawn up A signed hy deft. A pltf. 
at Bury, in the following terms ; “1 hereby agree 
on behalf of P., R., France, to engage O. (pltf.) 
overlooker, at the rale of £4 per week with travel- 
ling expense^ there A back. The sum of 30s. per 
week t o be paid to his wife every 14 days. (Signed) 
R. 11,” (deft.), “ })cr J. H., O.” Thereupon pltf. 
proceeded to R., receiving £10 at starting from 
deft., A entered on his duties as overlooker at the 
mill there, A continued there in that capacity 
until, in consequence of a misundeisianding with 
P., the French millowner, he left A returned to 
England. During plif.’s stay in B’rance the 30«. 

I was paid to his wife every fortnight by deft, at 
I Bury, A upon his leaving BYance a sum of £12 was 
paid to him by deft.’s agent at R. to enable him to 
rt^iurn to iilngland. The remainder of his wages 
undcj* the contract, except a balance of some £17, 
was regularly paid to him from time to time by the 
French millowner. For this balance he now sued 
deft.: — Held (Kelly, C.B., dies,): (1) the case 
I was governed by Gndd v. Houghton (No. 2546, 
j po«f), there being no distinction between the words 
I “on account of ” in that case A “ cm behalf of ” 

I in the prc'sent one ; (2) these words being in the 
I body of the conliact it- was iinmaterial that deft, 
signed the document in liis own name without 
qualification, A he did not thereby render himself 
I)ersonally liable; (3) (Kelly, C.B.) there was a 
difference between the words “ on account of ” A 
“on behalf (►f,” A, looking at the terms of the 
contrac’t A the facts of thc^ cast*, deft. Avas per- 
sonally liable. — Ogden r. Hall (1879), 40 E. T. 
751. 

2539. Unnamed principal .] — A charter- 

])arty entered into by a broker for a foreign prin- 
cipal providcid that the loading was to take place 
ill 34 days, or the masten’ to receive £5 a day, A 
further }>rovided for “ demurrage ” at the port of 
dischargci at £5 a day. The charterparty con- 
tainc'd a cesstu* (clause as follows: “ This charter 

I being concluded by A. (the bioker) on liehalf of 
' another party, it is agreed that all liability of the 
' former snail (?ease as soon as lie has shijiped the 
cargo, the owners A master agreeing io rest solely 
on their lien on (he cargo for freight A demurrage.” 
The ship was delayed beyond the 14 days at the 
j)Ort of loading : — keld : the broker was liable, as, 

I on the true construction of contract, the word 
j “ demurrage ” in the cesser clause applied only to 
I demurrage at the poi’t of discharge. — ^Pederson 
V. Lotinga (1867), E. B. A Bk 933 n. ; 2 Saund. A 
M. 172 ; 28 L. T. O. 8. 267 n. ; 21 J. P. Jo. 84 ; 
6 W. R. 290 ; 120 E. R. 757 n. 

Annotations : — Consd. Oidosby r. Yglcsias (1858), E. B. A E 
930. Apld. ChHatoffersen v. Hansen (1872), L. R. 7 Q. 13. 
509. CODSd. Francesoo v. Maesoy (1873), L. R. 8 Exeli. 
101 ; Reclori Akt. Sin»erior v. Dow^ar A Webb, [1909] 
2 K. B, 998, C. A. Refd. fVench r. Gerber (1 876), 1 C. P. D. 
737 : Dunlop r. Balfour, WilUainson, 11892] 1 Q. B. 507, 
0. A. 

2640. “The Thimble League.”]— In 

considering whether an agent is liable the whole 
document must be examined. The signature is 
on^ an element to be considered. 

it., on behalf of a charitable society called the 
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Thimble League, signed an agreement, without 
qualification, for the hire of a public hall for one 
week for a bazaar. In an action against a member 
of the Thimble League to recover the rent : — Held : 
(1) on the construction of the whole agreement, 

g ltfs. did not contract with H. ; (2) the fact that 
is signature was unqualified was not sufficient to 
show that H. contracted personally. — Royal 
Albert Hall Corpn. r. Winchilsea (1891), 7 
T. L. R. 362, C. A, 

254-1. Company.] — ^Pltfs. recovered 

judgment against a co., & the chairman of the co. 
si^ed a document stating that in consideration of 
pltfs. suspending proceedings against the co. he 
agreed on behalf of ” the co. to pay £75 in 3 days 
& the balance, including costs, in 3 months : — 
Held : (1) this agreement was made by the chair- 
man as agent for the co. ; (2 ) he was not personally 
liable upon it. — Avery ( W. & T. ), liTD. v. Charles- 
worth (1914), 31 T. 1.. R. 62, C. A. 

2542. “ For & on behalf of — Named 

principals.] — Pltfs., who carried on business in 
Manchester, gave to defts., chemi<;al manufac- 
turers in Manchester, a bought note dated Sept. 3, 
1914, addressed to defts. A: headed “ From 13. & 
Co., Manchester. For & on behalf of S. Bleacheries, 
Rhode Island, U.S.A.’* The note stated “We 
have this day bought from you 60 tons pure 
aniline oil,” & was signed “ 13. Co.” There was 
evidence that during war time the destination of 
goods intended for export must be made known. 
Pltfs. having sued for non-delivery of the oil ; — 
Held : pltfs. were contracting parties & were 
entitled to sue upon the contract. — B randt (II. O.) 
& Co. V. Morris (II. N.) & Co., I/td., [1917] 2 
K. B. 784 ; 87 L. .1. K. B. 101 ; 117 L. T. 190, C. A. 

2543. As “ agent for ** — Named principal.] 

— A memorandum of charterpart y was exi>ressed to 
be made “ between P., of the good ship (7., W., 

agent for E. W. & Son,” to whom tlie ship was to bo 
address^^d. It was signed by W. without any re- 
striction : — I/(*ld : W. personally liable as charterer. 
— Parker v. Window (W'tnlo) (1857), 7 E. A H. 
912 ; 27 .1. B. 19 ; 119 E. R. 1497. 

Annotations : — Consd. C-oncordia ClicmiHolio Fubrik aiif j 

AotioQ r. SQuire {187(i). SI 1^. T. H21, C. A. Apprvd. I 

Gadd r. llouirlit.on (IS70), .'b'i Tk T. 222, C. A. Apid. . 

PapkiiiK r. Hall 10 ’L\ L. H. 4(50, C. A. Refd. I 

WilliaiUHon r. Hart^m (18(>2), 7 H. N. 803; 8onGl^^oll 1 
V. Bowdilch (1870). 15 L. .1. Q. H. ‘M\. Mentd, Hastlfcll 
r. Llovd (1802). 1 11. ^i(’. 388 ; Gibson r. llillHlToni (1809), I 
21 L. T. :U)2 ; TapHc,o11 r. lialfoiir (1872), 4 2 L. .1. C. T\ ; 
10; Nolhcm v. Dahl (1873), 12 Ch. H. .508, C. A.; Dabl } 
r. NoIhoii. Donkin (1880), 0 Ap]). (’hh. HS ; v. i 

Prico (1883), 11 Q. is. I). 241; Alk-n r. OoRarl (188,3). , 
11 Q. H. 1>. 782 ; liooiiis S.S. Co. r. Rank (1307), 24 ' 
T. L. R. 128, C. A. I 

2544. ‘‘As agent for the freighter.”]— A ■ 

memorandum ff)r a chart erparty, made Ixdwcen i 
pltfs., shipowners, A deft., ” as agent for the ■ 
freight-er ” (no principal being named), after pro- | 
viding for ” demurrage over A above the said lying i 
days at £7 per day,” stated that “it is further : 
agreed that this chart/Cr being concluded by ” deft. , 
“ for another i>arty, the liability of the former in ! 
every respect, A as to all matters A things, as well 
before as after the shipping of the cargo, shall cease 
as soon as they have shipped the cargo ” : — Held : 
deft, not liable upon this inomorandum for demur- 
rage at the port of discharge. — Ogi.esby r. 
Yolesias (1858), K. B. A K. 930 ; 27 L. J. Q. B. 
356 ; 31 L. T. O. S. 234 ; 6 W. R. 61)0 ; 120 E. R. 
756. I 

Annotations : — Coasd. Mil vain r. l*erez (1801), 3 K. & E. 
495 ; Bannister v. Breslauer (1867), L. K. 2 C. P. 497 ; 
CbristolTerscn r. Hansen (IH72), L. II. 7 Q. B. 503 ; Fran- 
oeeco V, Massey (1873), L. R. S Exch. 101 ; Kish v. C’ory 
(1875), L. R. 10 Q. B. 553. Ex. Ch. Apld. Hoin?h v. Man- 
zanos (1879), 4 Ex. I). 104. ^id. French v. Gerber 
(1876). 1 C. P. D. 737 ; Dunlop v. Balfour, Williamson, 
11892) 1 Q. B. 507. C. A. 


2546. “ As agents for — Named principal. 

— A person signing a contract in his own name 
without qualification is not exempted from liabi 
lity on the contract by merely describing himself in 
the body of the contract as agent for a named prin- 
cipal, without words expressly or by necessary 
implication showing that ho only signs as agent. 

Lefts, signed a contract for the sale of wheat in 
the following form : “ Sold A. J. P., Esq., 

London, about 200 quarters wheat (as agents for 
John S. & Co., of Danzig), etc. (Signed) W. & S.” : — 
Held : they were personally liable upon the con- 
tract. — PAiCEr. Walker (1870), L. R. 5 Exch. 173; 
39 L. J. Ex. 109 ; 22 L. T. .547 ; 18 W. R. 789. 

Annotations: — Consd. tioiiihwell r. Bowdilcli (1870), 1 
C. I\ 1). 100. Distd. Gtuld r. Ilouurhk)!! (1876), 1 Ex. 1). 
357, C. A. Expld. Concordia C'Iunui«cho Fabrik an( 
Action r. Squire (1876), 34 L. T. 824, C. A. ; AdaiUB v. 
Hull (1877), 37 L. T. 70. Consd. & Distd. Op:don i\ Hall 
(1873), 40 L. T. 751. Consd. Houarh r. Suarfc (1830), 

7 T. L. R. 13(. C. A. Dbtd. Bi-iuidt r, Morris, 11317) 2 
K. B. 781, (!. A. !^fd. Hoiiirb r. Maiizanos (1879), 4 
Ex. D. 101 ; Royal Albert Hall Corpn. v. Winchilsea 
(1801). 7 T. Ti. U. ,362, C. A. ; Glover r. Langford (1802), 

8 T. L. R. 628. 

2546. As acting ‘‘ on account of ” — Named 

principal,] — Fruit brokers in Liverpool gave a fruit 
merchant the following sold note : “ We have 
this day sold to you on account of M. A Co., 
Valencia, 2,000 cases Valencia oranges, of the 
brand Al. A Co., at 12.s‘. 9d. per case free on board 
...” A signed ii without any addition. The 
mirchaser having brought an action against the 
urokers for non-delivery of the oranges; — Held : 
(1) the words “ on account of ]\1. A Co.” showed an 
intention to make the foreign principals, A not the 
brokers, liable ; (2) the brokers were not> liable 

upon tlie contract. — C add p. lIoriiiiTON (1876), 1 
Ex. D. 357 ; 46 L. J. Q. B. 71 ; 35 L. T. 222 ; 24 
W. R. 975, (\ A. 

Annotations Hough r, Manzanos (1873), 4 Ex. 1). 

101. Consd. & Folld. Ggden v. Hall (1873), 40 L. T. 751 ; 
Pike V, Ongloy (1887). 18 (^ B. D. 708, C. A. Apld. 
Hough V, SuHTt (1830). 7 T. L. R. 131,(5. A. Consd. Royal 
Albert Hall r. Winolillsiea (1831), 7 T. L. R. 362, 

(5. A. Folld. Ilabn e. NortJi German Pltwood Go. (1832), 
8 T. ]«. R. 557. Consd. Glover r. Langford (1832), 8 
T. fi. R. 628; Harper v. Keller, Bryant (1915), 84 L. .1. 
K. B. 1696 ; Miller, Gibl» v. Smith rer, 113171 2 K. B. 

141. (\ A. ; Brandt r. Morris, [13171 2 K. B. 781, G. A. 
Refd. Lovesy r. 1 ’aimer, [1916] 2 Gh. 233, 

2547. ‘‘As agent ” for — Named principal.] — 

K., hv letter. (‘n(er<ul into a coiilrju't with phfs. 
for sale of ;i()(» tons of jnuriate f)f jiolash. At- 
commencerrieiit f)f the l<;itor K. said he boiiglit 
“ as agent,” for (l(‘ft. Delivery at ti)e rate of 59 
ions ])er month, etc. Casli payimqit to in; made 
l)y K. 11 day.s from reradRt of bills of lading. A 
ccminiission of J cent, to be f)aid to K. The 
letter w.as not signcHl by him as agemt Held : on 
the true const ruetiou *d' the exmtract, whatever 
K.’s |>osition iniglit )>e, deft, was the Imyer, A liable 
to pltfs. — C’ONGORDIA (^HEMISCdlE FaBRIK AUF 
Agtjen V. SquiRF. (1876), 34 L. T. H24, (k A. 

2548. — — ” As agents for charterers,”] — A 
charterpart y was entered into hetwtk*n pltfs., ship- 
owners, A clefts. “ as agemts for charterers.” It 
was signc'd by defts. without any ciualification, but 
contained a clause? that the ship was to load “ h’Oin 
the agemts of the freighters,” A a cesser clause that, 
tlie charter being entered into on l>ehalf of othesrs, 
all liability of charterers should cease on completion 
of loading A payment of advance. In an action 
for breach of the charterparty, defts. by their 
slat cement of defence don’ed their nersonal liability. 
On dcTnurrer ; — Held : defts. liable on the charter- 
party. — H ough A Co. v. Manzanos ii Co, (1879), 

4 Ex. D. 104 ; 48 L. J. Q. B. 398 ; 27 W. R. 536. 

Annotations : — Reid. Royal Albert Hall (.‘orpn. v, WlnolilliK'a 
(1891), 7 T. L. R. 362, C. A. Mesid. Brandi v, Morris, 
11917] 2 K. B. 784, C. A. 
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fscci. 1 . — In r^ard to contracts: Sub-sect. 1, B. 
(ft) i> ii.l 

2649 . “As agent,“] — R., migee. of a farm 

belonging to B. & collector of the rents thereof for 
B., but not in possession of the land, entered into 
an agreement under seal, expressed to be made 
between R. “ as agent, hereinafter called ‘ the land- 
lord,’ ’ S., “ hereinafter called ‘ the tenant,’ ” 

whereby K. let the farm to S. from year to year. 
The agreement provided that the tenant should 
consimie on the premisi^s all hay Ac fodder, spread 
upon the land all manure Ac compost ])roduced on 
the farm, not sell olT any hay or fodder, Ac at the end 
of the tenancy leave all manure Ac compost. R. 
sold A: conveyed the farm to C., who brought an 
action to restrain S. from acting in contravention of 
the above-mentioned provision ; — Held : ( 1 ) on the 
construction of the agreement, A: having regard to 
t he surrounding circumstances, the demise was by 
mtgecs ; (2) in a demise under seal by a mtgee. the 
desfjription of the person letting “ as agent ” was 
not Hutticiemt to prevent the demise operating on 
the legal cstato vested in him ; (3) (b, as assignee 
of tlie reversion, could enforce any covenant in the 
I(^as4* which ran with the reversion. — Chapman v. i 
Hmitii, 1 11)07] 2 Ch. 07 ; 70 L. J. Ch. 304 ; 00 L. T. : 
002 : 51 Sol. Jo. 42.S. 

2660. As “acting for the owners of” — 

Named ship.] — On June 24 defts., shipbrokers, 
wrot(‘ to pltfs. olTering them “ room ” in a named 
ship for certain ceimuit A: stone from London to 
Callao. On June 25 delfts, chartered the shii) for 
t he voyage, the chart <*rparty providing, in/rr «/hi, 
that tlie whoh‘ ship should hi* at the disposal of the 
charterers, ex<j(?]d t he Hpnc(‘ necessary f(»r the crew 
A: stores ; l-liat th(^ master A: ownei's slmuld give the 
same attention t-o the cargo. A: in <;very respect he 
r('Si>onsihle to all wlumi it might, concern, as if Oio 
ship were |oade,d at luM' luMth by A: for the owners 
independiuitly of the ehai‘l(*i' ; that tb(* master was 
t<» sign bills of lading al any rat<* of freight the 
chart er<Ts j]iight r(‘<|uire without pr(‘judice to the 
(•hnrterpart y ; A: t hat tin* chart (M<‘rs’ responsibility, 
1 ‘xeept for freight, should c(‘as^* <m tlu^ vessel being 
loaded. On ,Iun(‘ 2(i a!i agrec'inent was made be- 
tween defts., acting for tlu* owners of lh(‘ ship, At 
]>ltfs., that the former sliould icceive on hoard 
cement A: st4)ne at certiiin freight from London to 
t'allao. A: sail on a e<*rtain day ; freight to be paid 
one half on signing bills of lading, A: the remainder 
on final discharge at Callao. ’Phe cement A: stone 
uere shipped, the half freight ])aid. A: th(‘ master 
signed hills of hiding making the remainder payable 
at Callam On her voyage tlie ship, being daniaged 
by had weather, put. into an int(’nnediate port, 
vvliere tin* vessel was coiub'nined. The master 
iKung unable to forward ])ltfs.’ goods to their 
dest irkat ion. sold t her\i . In an act ion against defts. 
for tlieir value, the jury found that the sale w’as not 
justilied : — Held : on the construct ion of the alxkve 
documents, tlnnv was no contract Indween pltfs. 
A: defts. for the carriage of the goods from London 
to Callao. — W AOSTA FF r. Anderson (1380), 5 
(b lb T>. 171 : 40 L. J. Q. B. 485 : 42 L. T. 720 ; 
28 W. R. 850 ; 4 Asp. M. L. C. 200. 

.^1 nnottitiouB : — Reid. llonuttn r. Uoytvl F.xchauk(e SlUppInK 

(^o. N Pntton (ISSI), Cub. & Kl. Hentd. Rodoconuehi 

c. MlUmni (ISvSO), 17 Q. O. 1). :nc. ; Krujrer r. Mod 

Tryvan Ship Ct)., lllKk?] a. C. 272. 


2651 , “ As solicitors to the assignees.**]— 

The solrs. of the assignees of a bkpt. tenant, upon 
whose lands a distress had been put oy the landlord, 
gave the following written undertaking : “ We, as 

solrs. to the assignees, undertake to pay to the 
landlord his rent, x)rovided it does not exceed the 
value of the effects distrained ” : — Held : they 
were personally liable. — B urrell r. Jones (1819), 
3 B. & Aid. 47 ; 106 E. R. 580. 

Annotations: — Distd. Spittle v. Lavender (1821), 2 Bred. & 
Bing. 452. FoUd. Iveson r. Conlngtou (1823), 1 B. & O. 
160. Apld. Kennedy v. Gonveia (1823), 3 pow. & Ky. 
K. B. 503. PoUd. Norton v. Herron (1825), 1 C. & P. 648. 
Expld. & Distd. Gaby p. Driver (1828), 2 Y. & J. 640. 
PoUd. Hall V. Aahurst (1833), 1 Or. & M. 714. Distd. 
Dowiirs V. Pike (1837), Mnrp. & II. 131. Consd. Harper v. 
WilUamg (1843), 4 Q. B. 219. Distd. Maybery r. Maneflold 
(1846), 9 Q. B. 754 ; Lewis v. Nicholson (1852), 18 Q. B. 
603. Beld. Burton r. Langliara (1848), 6 C. B. 92. 

2552, As acting “ for ** — Named principal. 

— In assumpsit upon a contract to use a ])haeton 
with duo care, with an indehitahis count for hire, 
deft, at the trial produced an agreement in these 
terms : “ B. fdeft.l agrees to hire a phaeton, etc., 

for W. Provided W. should be disposed to buy it, 
the price is 59 guineas for the lot , as per agreement 
between B. Az; L. [pltf.] ” : — Held : B. was properly 
sued as principal.— L yell v. Brown (1848), 12 
I L. T. O. S. 14(1. 

2663. As selling “ to my principals.”] — 

Deft., a brokei*, signed A: sent to ]dtfs. a note of 
I a contract in the following terms; “ I have this 
j day sold by your ordtir A: for your account, to my 
1 princmals 5 ions of . . . ant hracene. , . . B.” In 
I an aciion foi* goods sold A: delivered : — Held : in 
I theabst^nce of usage making deft. [)crsonally liable, 

I deft, was not personally liable upon the contract. — 

, Southwell v, Bowditcii, No. 2583, post. 

, Annotniinn : — Refd. Miller, Ciil)l> v. SuilUi &: Tyrer, [1017] 
2 K. B. 141, A. 

I For full HiiiiH , .srr S. C. No. 25S3. po.sf. 

I 2564. As “ three of the directors ** — Loan 

“ to the company.”] — By agreement between the 
T. (\). it ]>ltf., defts., describing themselves as “ we 
the undersigned, three of the directors,” agreed to 
repay £500 advanced bv i)ltf. ” to the co.,” Ao 
assigned to pltf, as security for the advance certain 
“ machines it tools,” the pi' 0 })crty of the co. 
After hearing ])ai‘ol evidenct* to explain the ambi- 
guity of the agreement ; — Held : defts. were per- 
sonally liable to repay the £500 . — MoCollin 
(J iT.PiN, No. 2598, pos/.' 

2555. As selling for named foreign principal.] 

— Deft., agent for Russian timber merchants at 
Higa, signed a letter, addr(‘ssed to plt f., saying, “ My 
Riga shijukers will supply the timber at , etc. [stating 
terms). 1 enclose sale note, which, if you accept, 
jdeaso sign A: return to me. A: I will then send you 
sold note,” it enclosing the contract note in this 
form: ” L.. Mar. 19. 1891, bought by (b (L At Co. 
of .T. Y. A: Co., of Riga, through the agency of 
Mr. L. I with particulars of goods] ”: — Held: L. 
had not contracted so as to be ]iorHonallv liable. — 
Glover v. Langford (1892), 8 T. L. R.^128. 

Annotations: — Consd. Ilurpcr r. Keller, Bryant (1915), 84 
Ti. J. K. B. 1696. Refd. Mercer r. Wrivht, Graham (1917), 
33 T. L. B. 343 ; Miller, Gibb r. Smith & T>Ter, [19171 
2 K. B. 141. C. A. 

2566. As “ trustees of ” union — Authority 

to publish libel.] — Defts., trustees of a union, agreed 


2556 i. — As" trustees of " vhureh.\ 
— In an aetloii by a livery stable k(*eiK*r 
for the amount of an acookint for liin* 
of horse & bnmry, the question was as to 
tlio iicraonal res|>onftil)thty of two tIoftH., 
who were truKtees of the Protestant 
Union CJliurch A: school house at C. 
The demand was based chiefly on the 
following letter written by defts. to i>lt L : I 
“ By a motion imssed at a meeting of 
tlie trustees of the ITotestant Union 


Ulkureli & school house at C’. it was 
l)roiK)8ed by A. fone of defts. 1. & I 
Hoeondeil by B. fother deft. 1, that W. is j 
hereby instinct ed to oi>en an account | 
with S. Ipltf.i for hire of horse & buggy. ; 
S . being rcqocst ed t o I nclndc t ho account i 
already incurred by W. in that against i 
the trustees. In the face of that 
resolution we hereby request you will 
supply W. with a suitable horse & buggy 
at the rate already agreed upon, the 


payment of your account being made 
by tho trustees next Sept.” The 
letter was signed by defts. without any 
addition to tlielr names : — Held : they 
were not personally responsible. — 
Starr r. McDonald (1881), 4 L. N. 301. 
--CAN. 

m. As estate agent ” — In- 

I dorsentjent that agent was " authorised 
agent ” of named principal .} — ^Pltfs. & 
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with B, that B. should nrint & publish in a news* 
paper certain articles to oe sent by def ts.* union to 
liim. In the agreement defts. described themselves 
as trustees of the union, but signed without any 
limitation : — Held : they were personally liable for 
libels in the articles* 

It is clearly decided law that where a person who 
is a party to a written contract is described therein 
as an agent, & it is signed by him not as agent, but 
in liis own name without any further addition or 
limitation, he is personally liable under such con- 
tract. (LORD Esher, M.R.). — Rapkins v. Hall 
(1894), 10 T. L. R. 406, C. A, 

2557. As agent — Principal will send con- 

tracts.'^l — Deft., a combroker at Liverpool, sold 
pltfs. two cargoes of maize, & signed the following 
memorandum, addressed to idtfs. : I have this 
day sold to you two cargoes of h>ench maize, from 
the port of Bordeaux, at 33s. 3d. per 480 lb. cost & 
freight, payment in London, less 00 days’ interest 

6 iJl per cent, brokerage. W., London, will send 
contracts.” W. sent contracts, omitting the stipu- 
lation for brokerage, & d<\scribing the maize as sold 
on behalf of T., of Bordeaux, the real owner & 
sliipper. The maize was sliipped, & pltfs., in order 
to get posse.ssion of it, were obliged to pay the full 
amount without deducting brokerage : — II cM : (1) 
deft, personally liable on the memorandum signed 
by liim ; (2) pltfs. were entitled to maintain an 
action for breach of the agreeimnit that W, should 
send contract s in the terms of the memorandum. — 
liEiD & (iLAsaow V. Dreapku (Draper) (1861), 
(i H. U N. 813 ; 30 L. J. Ex. 268 ; 4 L. T. 050 ; 

7 .Tur. N, S. 1125 ; 158 E. R. 335. 

2558. As agent for owners — Bill of lading 

incorporating charterparty.] — A charterparty pro- 
vided that the captain should sign bills of lading at 
any rate of freight witiiout prejudice t o ( he charter- 
party, A cargo liaving boon loaded, bills of lading, 
incorporating all the terms of the charterparty, 
v ere presented by tiio cliarterers, who woi‘e the 
si uppers & also the consigne(*s of tlie cargo, to the 
master for his signature ^ wore signed by liim : — 
Held : the mast.(»r had signed the bills of lading 
merely as agent for the owners A could not main- 
t lin an jiction against tlio charterers, as receivers 
of the cargo, for freight.. — Rkpetto r. Millar’s 
Karri & Jarrah Forkst.s, Ltd., |]901] 2 K. B. 
300 ; 70 L. .T. K. B. 5(n ; 84 L. T. 830 ; 49 W. R. 


626 ; 17 T. L. R. 421 ; 9 Asp. M. L. 0. 215 ; 6 
Com. Oas. 120. 

ii. Where Siffiiature qualified by subsequent Words. 

2559. ** Broker ” — ^Described In document — ^As 
selling for account of ** — Named principal.] — 

Action for not accepting fifty casks of tallow, stated 
in the declaration to have been bought of pltf . The 
bought note put in evideriCo by })ltf. was, ** Bought 
this day for account of L., my principal, fifty casks, 
etc. (Signed) R., broker ” : — Held : the action coidd 
not be maintained in the name of pltf., there being 
no note in writing to take the case out of Stat, 
Frauds, the note produced stating the tallow to be 
sold by pltf. as broker, & not, as averred in the 
declaration, by pltf. liimself. — Rayner v. lilN- 
TUORNE (1825), 2 C. & P. 145 ; Ry. & M. 326. 

2660. As selling “ on account of — 

Named principal.] — A broker cannot sue in his own 
name upon contracts made by liirn as broker. 

Pltf., a bmker, signed & delivered to defts. a 
bought, note for cotton in the following form: ‘‘ I 
have this day sold you on account of T., etc. 
(Signed) F., broker ” : — Held : he was not a con- 
tracting party, & could not sue defts. for breach of 
the contract in n* fusing to accept the cotton, — 
Fairlte Fenton, No. 2400, anie. 

Aimotaiions : — Distd. Paico r. WalkiT (1870). Ii. R. 5 Exolt. 

173. Apprvd. & Distd. Elcet ik Miirlon (1871), li. U, 7 

Q. R. 120. Consd. lliitfhinsoii v. Tathain (1873), L. R. 8 
1\ 4 82. Distd. Harper v. Vlgrcrn, 11000] 2 K. IL 649. 

Refd. Southwell v, Howditch (1870), 1 C. P. D. 374, C. A. 

For full uiiUH., are S. O. No. 2100, (tnfr. 

2561. As selling “ to our principal.**] — 

Fleet v. Mitrton, No. 2579, posf. 

For full aims., arc S. No. 2670, po,s7. 

2562. Without qualification.] — By a 

contract in writing, d<‘fts. ” sold to ” plt fs. a cargo 
of cotton seed cake of a spccificMl (jualit.y. Defts. 
signed tlic contract with the additioii of the word 
” brokers,” wen? acting ixs agerifs. Some time 
after the contract was signed, defts. named their 
princij)als. The cargo proved to be of inferior 
(lualil.y. It was alleged that a usag(» existed tliat a 
broker upon naming liis principals ceased to bo 
liable? on the* contract ; but th(‘ jurj'^ found the 
alleged usage elid not <*xist : — Held: defts. w(?re 
personally liable on the* contract. 

Where t.he coulraci- is drawn uj) in this way & the 


d<*ft. <*iit<Tt*d iiilo tt wriflcri .'lirreonieid 
fop the erootion of a liouse f«)r d£l,40(». 
"I'iio asreoment was umdc* hetwei'ii 

11.. estate aprent , of the one part, & 
J. W. & A. W., contraetors. «»f the 
other ])art.” It was Kiunied hy the 
partie.-' & duly witnessed. After the 
srJtnatures there followed this state- 
ment : “ 1 hereby deelare that I am t he 
authorised ajjent of P., upon whose 
laud the above liouse is to be erected. — 
H." Pltf.s., in a letter produced & 
alleged to have biHui sent to deft., made 
the following reference to thin memo- 
randum : “ Refe^rill^? to Uto memo, 

widelt we note you have written on the 
back of the agreement of contract , it is 
underst;OOd between us that you did 
tliis, as you explained when handing us 
our copy, to protect us, as we are buil<l- 
ing a house for you on land owmed, we 
lielleve, by P." Deft, denied receipt of 
tins letter. The «ul>«equent dealings of 
the parties showed that deft, was 
treated as the principal : — TIcM : deft, 
liable as principal under the contract. — 
WlIi^ON V. H\RCOCRT (1911), 31 N. Z. 
L. R. 316.— N.Z. 

PART X. SECT. 1, SUB-SECT. 1.— 

B. (a) li. 

2661 1. **BroAecr ’* — Described in docu- 
tneni — Js seUing fo my principal ’* — 
Document indorsed **forprincip^/']~-A 
^rave to O. tho foHowiug sold note; broker 


“ Sold this day by order A: for aeitount 
(»r F. F. (Jiiblmy, t<» my principal, 
a. 1\ .Notes, for Rs. 2, 00, OOP (two lakhs) 
at Us 08-11. (Signed.) A. T. A., Ijroker." 
This note was indorsed, “ A. T. A., for 
prinei])al.” In a suit by (J. against the 
l>roker for frt.ilure to Dike ilelivery : — 
Held : there was iiotidng in this con- 
tract to rebut the personal liability of 
the broker. — (lirnnoY r. vWktoom 
(1800), I. L, R. 17 rale. 449.— IND. 

2602 i. Withmd qmilifwa- 

tion.]— Pltf., who wished to buy r*ertairi 
shares, instructed P.,a broker, to tuiy t be 
shares for him. P. bought the shares 
from deft., who wu^^ a’.so u lu'oker 
acting for W., & deft. deliviTcd him a 
sold note ill these terms : “Sold to P. 
a 100 sljares M. d. P. at 33a, £ll>r* ; less 
I’ommissioii 10/6. 0 84 3a. Od.,*’ A: signed 
“ A . J. < Jardiiier broker ’’ ; — Held : 1 >eft . 
pcrsf)ii all y 1 i abl e. — ( J oopk.r v. i » a hpi .\ f.k 
(1902), 2 .S. It. iS. S. W.) 07.— AUS. 

2662 ii. .1 — A broker, 

though acting os such, will )>e liable on 
a contract os a principal, nnlrstj it 
appears on the face of the contract not 
only that ho is a broker, but that he 
was acting merely as a broker. — 
Hamilton r. Hitfl, Fbvwick r. Hull 
(1890), 19 N Z L. R. 49.— N.Z. 

n. ** Agent of" principals — Desertbed 
in document — Without gualifleatitm.] 
— Pltf. in writing agreed to deliver 


goods to A. He i'o. at a price, & by a 
writing signed by deft., “ agent of A. A: 

deft. a.gn*e.d to pay by bill 
Jicfd : deft, was pi'rsonally liable on his 
undertuking, but. (lie action should be- 
for not furnishing the- hill, not for 
goods sold. — ColTNTKH V. UOKUUCK 
(1840), F. T. 3 Viet.; Out. Dig., vol 3, 
661.6 -CAN. 

o. “ liy on hetuilf of the owners " 
of named shijt —Desrrihrd in fiorument — 
tVithouf qualification.] — Defts. let a 
ship to pit 1. for a certain term, A signed 
a ediartt'rparly “ hy & on hehalf of the 
owners of the shii)." Tlie names of the 
priijcfpulH were not. distjlosed In 4he 
charterj>arty, hut. were vorhally dis- 
closed lM*b»re it. was signed. In an 
act ion against defts. for hreacli of li 
Held : the contra<?t was not personally 
binding on defts. — .SooruoMOKiAK 
Hkti’Y r. Hkiuikiw (1879), 1. L. R. 6 
f^aJe. 71 ; 4 O. L. IL 377.— IND. 

p. “ President " of company — Docu-- 
meat setting out l/uit uxyrk axis for com- 
pany.] — A paper headed, “Memoranda 
of an agreement made & entered 
into this Mar. 23, 18.64, lx*tween the 
directors of Victoria Uridge (U). of, etc., 
of the first part, & J. (pltf.l of,“ etc., 
contained an agreement by pltf. to do 
work for Hj)oclfled prices, which the 
party of the first part- hereby agree to 
pay,” etc., & was signed hy deft., 
describing himself as “ Pres. V, D.,** 8c 



Agency. 
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Seel. 1. — In regard to coniracis; Sub-sect. 1, B, 
{b) i,] 

Kignaiure is of the name of the persons, with 
“brokers ” added, & the contract is not signed “ as 
brokers,” they are personally bound ; for it is a 
signature on their own behalf, ic the word ** bro- 
kers ” is only description (Brett, M.R..)* — Hut- 
OHESON Baton (1884), 13 Q. B. D. 801 ; 51 L. T. 
840, C. A. 

AnnoUitione : — Mentd. Ite. Gi’ccn & Halfour, Williamson 
(18»0), 03 Jj. T. 3‘25, (J. A. ; liJirsen v. Sylvester (1908), 
99 Ti. T. 94, H. Ij. ; lie North Wostom Ilubbor Co. & 
Huttonbach, (1908] 2 K. 11. 907. C. A.; May t). Mills 
(1914), 30 T. L. H. 287 ; He Olympia Oil & Cake Co. & 
ITodooe IJrokcrs’ Co. (1914), 80 L. .1. K. 11. 421, C, A.; 
[*rodiic(! Hrokors’ Co v Olympia Oil & Cake Co., (19101 
1 A- C. 314, If. Ij, ; lYotliico Brokers’ Co. v. Olympia Oil 
& Cake Co., [1917] 1 K. B. 320. C. A. 

2563 . “ On account of ” principal — Described in 

document —Without qualification.] — B.W. & Co., 
who liad contracb^d with a colliery co. for 10,000 tons 
of coal to be deli v<jred over a period of three months 
at a snout on the Tyne, “the turn to be mutually 
agre(i({ upon,” proposcMl to chart;(^r a foreign shii^ 
for conveyance of twenty-nm(^ keels to KIsinorc, 
& t(mder(‘d to the master a chart ci’pai4y which 
stipulated ff)r demurrage in unloading the ship, but 
made no provision for detention in loading her. 
The mast.er d<‘clined to sign such chartcT witViout an 
assurance that t here should he no undtie detention 
of his ship ; ^ thenmpon B. W. A Co. obtained from 
deft, (a clerk emplt>yed by scjveral colliery cos. to 
aiTfmge the t urns for loading) the following under- 
taking : “1 und(!rt.ake to load the ship V. twenty- 
nine keels with B. coals in ten collic'ry Avorking days, 
etc. — On accouni- of B. Oollier^', 11.” This memo- 
randum (which made* no mention of the jierson con- 
tracted Avith) was communi<‘.at.ed by tb<' charterers 
to the master c»f the V., who thereupon aiTcyited 
th(* (*hart.(M*. '“(’lie vessel h(‘ing detained in loading 

beyond the stipulat-ed h‘n days, the master called 
upon <left. to ])«y liim £45 for d<‘niurrag<\ l)i*ft. 
repmlialed all liahilit>', hut ultimately olTered to 
nay the mast-er £20. Di'ft.. had no notice of th<* 
ehniii'i*. In an aclJon by th(^ inastiT to recover 
£45 for deiuurragt* from deft.:— livid: (1) upon 
th(*s(* fat ts a jury was warranted in finding that) the 
umhM’taking to loadwilhin ten da;^s w as a eont-ract 
Indween the nia-st-er A <l<*ft-. ; (2) there Avas sulTi- 
ejrnlr eon.si derat ion for it ; (3) the cont raet a\ as with 
d(‘ft'. yiersonalh A not as agent. — W eidnior ?*, IIog- 
oF/rr (IS70), V C. V. I). 533 ; 35 L. T. 30S. 

2564 . “ For ” principal — Described In document 

— Without qualification. J — A trader, carrying on 
husiiK'ss as ]M. A (h., ordered goods of pltf., k be- 
fore tludi* delivery oxi'cuted an inspect<>rship deed, 
of w'hie.ii defhs. Avere iiisj)ee(.ors. afterwards 

wrote a not(% addressed to the dt'htor. informing 
him that, the goods Avere ready for d<‘livery, A deft s. 
replied reepu'sting him to si’iul the goods, A signing 
“ for ]M. & C’o.” IMtf. sent the goods, A default 
being made in |>ayment, sued defts. for the price. 
'Phe i Inspect omhip de(‘d gave di‘htor licence to carry 
on his lnisim‘ss for (i months under the control of 
the inspectors, Avho had i>ower to put uu cud to the 
deed. The inspectors w(we t^) receive all thi* pro- 
ceeds, j)ay current expensi's (iueUuling salaries, rent, 
A plant & materials for the purposes of the busi- 
ness), A out of the surjdus pay dividends to the 


creditors. They took no share of the profits, A had 
no power to take the management of the business 
to the exclusion of the debtor : — Held : (1) defts. 
having expressly signed the order “ for M. & Co.,” 
they could only be liable as the real principals for 
the time being ; (2 ) the deed did not constitute 
them the masters or real principals of debtor in 
canning on the business ; (3) on the above facts, 
there was no evidence to go to the jury of their 
liability ; (4) pltf. could only look for the payment 
to “ M. & Co.^’ & to the trust in the deed for tlio 
payment of current expenses. — Redpath v. Wigq 
A O’Beirne (1866), L. R. 1 Exch.335 ; 4 H. A 0. 
4.32 ; 35 L. J. Ex. 211 ; 14 L. T. 764 ; 12 Jur. N. S. 
903; 14 W. R. 866, Ex. Ch. 

Annotalions : — Consd. A Expld. Easterbrook v. Barker 
1870), L. H. C C. P. 1. Consd. Nicholls v. Knupman 
1909), 26 T. L. R. 72. 

2565 . “ For owners ’’ — Described In document — 
As acting “for owners of ” named ship.] — Pltfs. A 
defts. entered into a charter of the ship R. to load 
a cargo of deals. In the body of the charter defts. 
were described as follows : “If is this day mutually 
agreed between H. A Ck)., of N., for owners of the 
good ship J?.” Defts. signed the charterparty at 
the foot as follows : “ For OAvnei's, H. A Co.” A 
cargo was loaded on board the ship A the master 
signed a hill of lading for same, .stating he had re- 
ceived it in good condition, etc. Tlie cargo was 
ultimately delivered to pltfs., A Avas found on deli- 
very to be injured to the exk»nt of £50. In an 
action brought by pltfs. against defts. for the 

I ddmage in a cty. ct. thrcH* letters Avliich had passed 
between pltfs. A defts. A their solrs. Avere admitted 
in evidence, A the judgt‘ decided defts. wwe liable 
a.s princi])als : — Held: (1) there AA^as evidence to 
support the decision of t he (d.y. ct. judge that defts. 

I w(*re liable as principals : (2) the charterparty was 
j to he ronst-ni(‘d a^ cxplain(id by the letters : (.3) the 
i l(‘tl.ers w(To properly admitted in evidence. — 

1 Adams v. Hall (1877), 37 Jj. 3\ 70 ; 3 As]). 
M. J.. (’. 490. 

2566 . “ For “principal “ as agents “ — Described 
in document — “ As agents to “ principal.] — A char- 

; t-erpart y , made in London, 1 letweon ]>lt f . , shipoAvner, 

I A defts., “ as agents to F., of A., merchants A 
charterers,” w as signed “ for D. [pllf.J owner, H. (i. 
as agent. For h\, of A. 0. Bros, [defts.] as agents.” 
i Th(^ chart-t‘rpart y was partly written A partly 
printed, the w ords “ merchants ” A “ chaHerers ” 
ncing printed, A in the plural, throughout it. 
Defts., merchants in London, acted in England as 
ogent-s for F., a native of Africa A residing at A. 
i in that country. By the charterparty pitf.’s ship 
; was chartered for a voyage from London to Africa 
j A back, A freight AA as ma<le payable on delivery of 
; the return cargo — Held : deft>s. Averc not per- 
' sonally liable, as principals, on the charterparty. 
i The* form of tlui charterparty A mode of signa- 
ture, taken together, are decisive to show^ defts. did 
not bind themstdves by the contract as principals. 
It Avould require ext remedy plain Avords in the body 
; of the contract to control the efTect of that mode of 
i signature, A no such words are to be found there. 
! The only argument, that can be relied upon by 
j applt. is t hat tlie words “ merchants ” A “ char- 
, terers ” are in the plural; but this evidently 
I happened by mistake, A the words occur, moreover, 

! in the printed part of the charterparty (Williams, 


by pltf. TUo fo. had bet'n duly incor- 
lioratod, A plif. Iwi reoeivod £350 from 
t hem on tWH'oimt of hlH work : — Held : 
doft. was not personally liable. — 
.lOHNSON r. HAMU.TON (1856), 13 

V, C. II. 211.— CAN. 

Q. “ Superintendent for huiUling 0 ob~ 
nxtrke ” at city for principal»^l>e- 
eeribtd in documrni—A« mpariniefuient 
o/ eUvA — By a oontraet IwtwM'n “ I)., 
of the first part, & H., eiiporlnlendent 


' of the city of Winnipeg, of tUo second 
i iwt," it AA’os ojjreed that D. should 
i bulhl & set up the plant of a (gasworks 
in Winnipeg:. II. sigrned the contract 
it appended to his sipmature the words : 
“ Superintendont for Hnildinc Gas 
! Works at Wlnniiiep: for W. Merrick, of 
I Oswoffo, X.Y., A others ” :-~Held : H. 
j u-as personally liable upon the contract. 
, —1)010 r. Holley (1884), 1 Man. L. R. 
! 61.—CAN. 


; r. *• Trustee " — Described in dova- 
Vieni — IPiffeouf Qinalificalion.] — An os- 
sigrnee of an Insolvent estate Bifmed an 
undertaking in hie own name, writing 
! after his name the word “ trustee ” : — 
i Held : he vras personally bound, not 
{ having disclosed that he signed for a 
: principal or for an estate iKmnd by his 
} signature. — Conrr r. Stewart (1889), 
: 3 L. N. 414.— CAN. 
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J.). — Dbblandes V. Gregory (1860), 2 E. & E. 
610 ; 30 L. J. Q. B. 36 ; 2 L. T. 634 ; 0 Jm\ N. S. 
651 ; 8 W. R. 586 ; 121 E. R. 230, Ex. Oh. 

Annotations: — Reid. Hutchinson v, Tathani (1873), L. R. 

8 O. P. 482. Mentd. Pearson v. Gosohen (1864), 10 L. T. ' 

768. ; 

2667. ** For principal agents — Described in ; 
document — Without qualification.] — To a declara- i 
tion on a cliarterparty alleging as a breach a refusal 
by defts. to load a cargo, defts. pleaded as an equi- 
t able defence that they entered into the cliarterparty ; 
solely as agents for D. & Co. ; & that when defts. , 
signed the charterparty it was agreed & understood , 
between pltf. & defts. that defts. were only to sign ; 
the charter as such agents, so as to bind I). & Co., & 
were not to make themselves liable as principals for 
the performance of the charter ; that they signed ‘ 
as follows : “ For 1). &; Co. of M., H. & Co. 
agents,’* — defts. & pltf. bo7id fide believing at the ' 
time the charter was made that defts., having so j 
signed, would not be liable to be sued on the charter, 
notwithstanding the charier in the body thereof 
irofessed to be made between pltf. as owner of 
he one part, defts. as freighters of the other ; that 
defts. had power to bind D. Co., & that pltf. was 
inequitably taking advantage of tlie mistake in 
drawing the charter : — Held : the plea showed a 
good equitable answer to t he action. Semble : the 
plea was a good answer at law (Willes, ,T.). — 
Wake v. Habrop (1802). 1 H. & C. 202 ; 31 
L. J. Ex. 461 ; 7 L. T. 90 ; 8 Jur. N. S. 845 ; 10 
W. R. 620 ; 1 IMar. L. C. 247 ; 158 E. R. 859, 
Ex. Ch. 

Anmtations : — FoUd. Covvie r. Witt (1874), 23 W. K. 76. 

Reid. Dniiff v. 1‘arker (1868), L. II, 5 Ecj. 131 ; Kicoll r. 

Boll 0876), 32 L. T. 816. Mentd. GuardUoiine r. Blackburn 

(1866), L. U. 1 P. & ]), 109. 

2568. “Agents “ — Described in document — “As 

agents for “ the charterers.] —By a charterparty, 
signed by defts., “agents,” entered into between 
pltfs. as owners of a ship, <fe defts. “ as agents for ” 
tlie charterer’s, who we^re resident in Spain, it was 
agreed that, the ship should proceed to J. & there 
load in rcgula-r turn from the agents of the char- 
terers a full A comi)Ie‘(e cargo. It. was also agi'e*«*ei 
tliat all liability of deft/S. “ in cve*ry respect. A- as te) , 
all maiiei*s & things, as well before^ <S: during a.s , 
after the shipping e)f the cargo, shall ce^ase as se>em i 
as they have shipped the cargo.” earge) was I 

loaeled & shipped, but not- in regular tur?i. lu an I 
action brought fe)r not so loading in reigular turn : — ! 
Held : defts. were })rotc'cted fT*oiu liabilit y by the^ 
clause above seit out, they having loaded sliippeel 
tlie cargo before* the* comme*ncejiierjt of the? a.ctie>n. 

— Milvain V. Pkkkz (1801), 3 K. A. 10. 495: 30 
1.. J. Q. B. 90 ; 3 L, T. 730 ; 7 ,lur, N. S. 
330 ; 9 W. K. 209 ; 1 Afar. L. C. 32 ; 121 K. K. 
528. 

Annotatioui : — Consd. Banniste^r r. Breslaucr (1867), R. 

2 C. P. 497 ; l<>anc(*Kt50 v. MaHsey (1873), L. H. 8 Exch. 

101 ; Kish v. Cory (1876), h. il. 10 6. B. 663 ; French 

V. Gerber (1876), 1 C. P. 1). 737. Reid. Chrlstejffersen r. 

Hansen (1872), L. K. 7 Q. B. 609; Dunlop v. Balfenir, 

WiUiamHon, [1892) 1 Q. B. 607. C. A. 

2569. “As agent** — Described in document — 
Without qualification.] — An agent is not liable on a 
contract when he signs “ as ^ent,” even when he 
signs “ as agent ” for a foreign principal. — TTahn 
p. North German Pitwood Co. (1892), 8 T. L. R. 
667. 

2670. “ As agent & on behalf of ** 

principal.] — Where a contract in writing for the sale 
of goods is entered into by one who describes liim- 
self as agent, & as making the contract “ as agent 
& on behalf of ” liis principal, naming him, the 
party so making the contract is not ^rsonally 
liable. In each case it is a question of intention, 
to be gathered from the terms of the contract ; & 
whether the principal be an Englishman resident in 


England or a foreigner residing abroad makes no 
difference. — G reen v, Kopke, No. 2694, post, 

Annotationa : — Folld. DoaJandos v. Gregory (1860), 6 Jur, 
N. S. 483; Hahn v. North Gorman Pitwood Co. (1892), 
8 T. L. R. 557 ; Glover v. Langford (1892), 8 T. L. R. 
628. Befd. Llndus v. Melrose (1858), 31 L. T. O. S. 36 ; 
Hiunfrey v. Dale (1858), 31 L. T. O. S. 328, Ex. Cli. ; 
OgloBby V. YglesiaH (1858), £. B. & E. 030 ; Hutchinson 
V. Tatham (1873), 42 L. J. C. P. 260. 

2571. “ By authority of & as agents for *’ prin- 
cipal — Described in document — Without qualifica- 
tion.] — A charterparty stated that it was agreed 
between L., owner of the ship N., then at Genoa, & 

“ R. & F., of London, mercliants,” that the ship 
should }>roceed to T. & there load from the mer* 
chants’ factors a cargo “ to be brought to & taken 
from alongside at merchants’ risk & expense, which 
the merchants hereby bind themselves to sliip,” Sc 
should proceed to Memel, & deliver on paying 
freight; “ thirty running days to be allowed the 
merchants ” for loading & tlischarging Sc, t on days for 
demun*ago at £4 per day. Tlu* charterparty was 
signed “ by authorit/y of, A as agents for, *8., of 
Memtd,” K. & F. In a’n action by L. against R. (fc F., 
the declaration set out the chartorpai’ty & averred 
that 8. was a fomgiit*!’, not a British subject, resid- 
ing beyond the seas, to wit at Memel, claimed 
from defts. dernurragci iVt damages for detention 
vltra. Plea that, the agreemcint wiis entered into by 
defts. by the authority of , Ik, for A on beluUf of, &as 
agents for, S., A not/ otherwises ; that ho was named 
to A known by pltf. as being defts.’ principal at the 
time the agreement, was ma.de. On dtmiurror : — 
Held : pltf. entitled to judgments, t/hc terms of the 
charterparty showing that defts. contracted per- 
sonally. — L ennaiu) V. Robinson, No. 2095, posi, 

! Annotations : — Difitd. Oplosby r. Ygl<*fliaH (IH58), E. B. & K. 

' 930; DoHlandcs r. Gregory (18(>0). 29 L. J. Q. B. 93; 

ReJd V. Dreapor (1861). 30 L. .). Ex. 268. Coosd. A Distd. 
Wako V. Rarrop (1861), 6 H. A N. 768. Consd. Miller, 
^Jibb r. Smith A Tyrer, {1917J 2 IC. B. 141,0. A. Reid. 
Williamson r. Barton (1862), 7 11. A N. 899; Paico r. 
Walker (1870). L. R. 5 Exeh. 173; Gadd v. Houghton 
(1876), 33 L. T. 811 ; Southwell v. Bowdilch (1S76), 46 
L. .1. Q. B, 374 ; Mercer r. Wriuhl, Graham (1917). 33 
T. L. R. 34 3. 

2572. “ By authority of our principals as agents ** 
— Principal stated in document to “ sell through 
the agency of ** agents, “ wood brokers.**] — Miller, 
CiTBB V. SMini A TyUEII, No. 2r)S5, post. 

F<»r full annrt., sec S. G. No. 2686, 

2573. “ Director of ** company- Document set- 
ting out that goods were for company.]— 1*., a direc- 
tor of the M. (Jo., ord(‘r(*d goods foi* llu^ co. A. signed 
(•lie order “ P., director of tin* M. Go.,” iritimal-ing at 
the same time that the goods were for the eo. Tin* 
Act und«*r which Hit; co. was iuc’orporated enabltnl 
the CO. to sue A bo suc^d in rt^spect (jf any contract s 
iiuide bv any individual dir(^ct.or : — //c/d ; 1*. was 
personally liable.— I )ewerh r, 1*jke (1837), Murp. 

A H. 131. 

2574. Signature “ p.p.a. ** principal— Described in 
document — As guarantor without qualification.]— 
Young v, Hciiulkr, No. 2597, 

2575. Auctioneer— Catalogue & conditions — ^Held 
to contract personally.]— Woo lfe v. Horne (1877), 

2 Q, B. D. 355 ; 40 L. J. Q. B. 534 ; 30 L. T. 705 ; 

41 J. I*. 501 ; 25 U. 728. 

AnmUitions : — Consd. Wood v. Baxter 4 9 L. T. 45. 

Folld. Jbiiubow V. Hawkins, [19041 2 K. B. 322. Reid. 
Manley r. Berkott, [1912] 2 K. B. 329. 

See, furOicr, Auction A Auctioneers. 

(6) Admisadiility of Evidence of Custom or Usage 
to charge or discharge Parties, 

i. To support Action by Third Party against Agent. 

2576. Agent acting for unnamed charterer.] — 

Defts., acting as agents for L., chartered a ship for 
conveyance of a cargo of currants from the Ionian 
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Sect. 1 . — In reqard to eoniraels: Sub-aect. 1 , B. (&) 

Im ii„ iii. & iv» d: {c) i,] 

Ittlandfl. The charierparty was expressed to be 
made & was signed by defts. as “ agente to iner- 
chants,’* the name of the principal not being dis- 
closed : — Held : evidence was admissible, in an 
action by tiie sliipowners against defts. upon the 
charterparty, of a trade usage by wluch,if the name 
of the principal was not disclosed within a reason- 
able time, the agents themselves were personally 
liable. — H utchinson v, Tatham (1873), L. R. 8 

< j. P. d82 ; 42 L. J. Cl l\ 200 ; 29 L. T. 103 ; 22 
W. R, 18. 

Jnnotationai-^ExM. Plko r. OnKley (1887), 18 Q. B. I). 
708, C. A. Reid. Southwell n. Bowdltch (1870), 1 C. P. D. 
:{74 ; Miller, Gibb v. Smith & Tyrer, [1917] 2 K. B. 141, 

('. A. 

2577. Broker acting lor undisclosed principal — Oil 
trade.] — 1). & Co., brokers employed by 8. to pur- 
chase oil, dealt with T. & M., brokers, employed by 
pltf . to s(41 oil, without eitlicr brokers disclosing the 
iiiunes of their principals. D. & Co. delivered to 
^ M. a note as follows ; “ Hold this day for T. & 
M. to our principal ten tons of oil,” specifying the 
l-enns price. The note was signed “ D. & Co., 
brokers.” D. & Co. did not disclose the name of 
their principal S. till after tlie lapse of an uniMjason- 
id)le f/ime, when S. had become insolvent. In an 
action by pltf. against D. Co. for not accepting 
lh<' oil, plt f. proved a usage in the trade that when 
a, l)roker purchased without disclosing the name of 
his jirincipal he was liable to be looked to as prin- 

< ipal : — Held : (1 ) (‘vidence of the usage was 

admissible* as not contradicting ih<‘ written iustru- 
numt., hut ex] Gaining its tei*ms oi* adding a tacitly 
implied incident.; (2) the ae^tion lay.— -D alk r. 
IlUMii’BEY 0858), V, Jh <S: K. 1904 ; 0 \V. H, 854 ; 
120 R. R. 783; suh novu IIi’MimuEV v. IbM.K iV 
Morgan, 27 L. J. q. H. 390 ; 31 L. T. O. S. 328 ; 

5 .lur. N. S. 191, Ev. (4i. 

JnnoiatiouH : — i^ld. r. Lcl(Nin (1801), (• II. N. 

(517, Ex. ( h. Folld. V. Murt(u» (1S71), L. K. 7 Q. B. 

12(1. Apld. r. 7’ulhani (1S78). L. Jl. 8 V. 

1H2. Consd. Soulhwol! r. Bowditi h (1S7(5). 1 C. i*. 1). 
•574. Apld. J'lko r. Ouuley (1SH7), r.(5 h. .1. Q. B. 37:5. 
Distd. ISlilJcr, Gil)h r. Smith A: Tyrer, 119171 2 K. B. 141, 

< A. Refd. Jfr Nortli WcHlern Biihhor Co. & niitteiibaeh, 
(IfiOHl 2 K. B. 907, (\ A, 

2578. Wool trade.] - A usage in the wool 

trade in J Liverpool that., when a l)rokei* is employed 
to buy wool, he may either contract- in the naine of 
his principal, or, at- tin* retiuest of the seller (with- 
out. (*ommunic(ding the fact- to his princi])al), make 
liimself personally ivsponsibU* for t-ia* price : — 
Held: a good A" reascmable usage. — Cropper r. 
Cook (1808), L. R. 3 C\ C. 194 ; 17 1.. T. 003 ; 10 
\\\ K. 590. 

.iiuwiations : — Consd. Molletl r. Bobju.sou (1870), L. U. H 
a. r. filO. Refd. (.'aider r. Dobell (1 871), B. Jl, C C. l\ 480. 

2579. Fruit trade. I -Defts., M. &. W., fruit 

brokers in liOiidoii, employed by pltfs., nierehants 
ill London, to s(01 for t-hem, gave? the following con- 
ti’act note addressed t-o plt-fs. : ” W(* have this daj’' 
sold for your account t-o our principal ” so many 
tons of raisins, ” M. iV W., brokers.” Defts.’ 
]>rincipal having accepted part of t-Ue raisins & not 
t he rest, pltfs. brought au action on the contract- 
against defts., ^ they sought, to make defts. per- 
sonally liable by giving evidence that in the 
London fruit trade, if brokt'rs did not give the 
names of their principals in tin* contract, they were 
lioM personally liable, although t hey contracted as 
brokers for a principal, A’ evidence "was also given 
of a similar usage in the Ijondon colonial market : — 
Held : (1) evidence of the usage in same trade was 
admissible as not inconsistent with the written con- 
tract ; (2) evidenc.e of a similar usage in the colonial 
market was admissible, being evidence in a similar 
trade in same place, & os tending to corroborato 


evidence as to existence of such usage in the fruit 
trade.— F leet v, Murton (1871 ), L. R. 7 Q. B. 126 ; 
41 L. J. Q. B. 49 ; 26 L. T. 181 ; 20 W. R. 97. 

Annotations : — FoUd. Hutchinson v, Tatham (1873), L. R. 

8 C. P. 482. Difltd. culler, Gibb t?. Smith & Tyrer, (1917] 

2 K. B. 141, C. A. Redd. Mollett v. Koblnsou (1872), 
li. R. 7 C. P. 84, Ex. Ch. Mestd. Southwell v. Bowditch 
(1876), 1 C. P. D. 100 ; Pike v. Ongley (1887), 66 L. J. 

Q. B. 373, C. A. ; Sutton v. Grey, [18941 1 Q. B. 286, 

C. A. ; Thompson v. L. C. C., [1899] 1 Q. B. 840, C. A. ; 
Gabriel v. Churchill & Sirn, [1914] 1 K. B. 449. 

2580. London dry goods market.] — ^Accord- 

ing to the usage of the London drygoods market, a 
broker who contracts for the sale of goods without 
disclosing his principal is personally liable in de- 
fault of the principal. — I mperial Bank v. Ht. 
Katherine’s Docks Co. (1877), 5 Ch. D. 105 ; 
40 L. .L Ch. 335 ; 36 L. T. 233. 

2681. Hop trade.] — Defts., hop brokers, gave 

pltfs. the following sold note : ” Hold by O. & T. 
[defts.] to P., Sons & Co., for & on account of 
owner, 100 bales . . . hops. . . . O. & T.” In an 
action for non-delivery of hops according to sample, 
pltfs. sought to make defts. personally liable on the 
above contract & Umdered evidence to show that, 
by usage of the hop trade, brokers who did not 
disclose the names of their principals at the time of 
making the contract were personally liable upon it 
as principals, although they contracted as brokers 
for a principal. No request was made by pltfs. to 
defts. to name their ])rincipal : — Held: (1) the 
usage gave a remedy against t he brokers as well as 
against the principals; (2) it was not in contra- 
diction of the writt en cont ract ; (3) evidence of the 
usag(* was properlv admitted at the trial. — ^PlKE 
r. Ongi.ey (1887), 18 Q. B. 1). 708 ; 50 1j. J. Q. B. 
373 ; 35 W. U. 534 ; 3 T. L. ll. 549, C. A. 

Atniotafiims : — Consd. Miller, Gibl) r. Smith & [1917] 

2 K. B. Ml, C. A. Refd. Cooper v. StrauBs (1S98), 11 

T. L. B. 233. 

2582. - - — Rice trade.] — A broker in tlic rice 
trade who does not disclose the nanu* of the prin- 
cipal in the contract- note, although Ik* m(‘ntions it 
orally, is by usag(* personally liable on the contract. 
— Racmktsterp. h’ENTON IjEVY ^ Co. (1883), Cab. 
A:K1. 121. 

2583. Custom must be proved.] — Pltfs. 

soiiglit to make deft., as broker, liable upon the 
following sold note lie had s(*nt to them : “1 have 
this day sold by your order, & for your account, to 
iny })rincipals aoout five tons of pressed anthracem*. 

. . . 13 .”: — HeXd : (1) as there was no usage proved 
which would govern sncli contract, it must be 
interpreted lit(*rally ; (2) upon a strict interpreta- 
: tion of its t<*riiis tlu* broker could not be held 
I pei*sonally liabh*. — S oijth>vet.l Bowditch (1870), 

. 1 C. P. J). 374 ; 45 L. .3. Q. B. 039 ; 35 L. T. 100 ; 

1 21 W. R. 838, C. A. 

I Annt/talions : — Distd. Adams r. Hall (1S77), 37 L. T. 70. 

1 Apld. Loviny r. Balmcr, 119161 2 Cli, 233. Refd. Lamarc 
! r. liOndnti & St. Kalh('rint'*s Dock C’o. (1S7S), 39 L. T. 330 j 

Woodgate v. G. W. Ky. Co. (18S4), 49 J. B. 196 ; Bristol 

WttttTworkH Co. r. Cron, ITrrii r, Bristol Waterworks 

(’o. (ISS.'j). 15 (). B. D. 637 ; ffr North Western Bubber 
' (V*. Hiittenbach. |190S1 2 K. B. 907, C. A. ; Olympiti 

Oil & fUike Co. i'. Produce Brokers’ (5o. (1914), 112 L. T. 

744. C. A. : Milli-r, Gibb r. Smith & Tyrer, [19171 2 K. B. 

Ill, C. A, 

2584. Custom inconsistent with arbitration 

' clause.] — A written contract made by brokers on 
beiialf of undisclosed principals for sale of hides 
provided that, ‘‘ if any difference, or dispute shall 
I arise under this contract, it is hereby mutually 
[ agreed between sellers & buyers that same shaU be 
settled by selling brokers, w^hose decision in writing 
shall be final &Dinding on both sellers & buyers.” 
In an action against the brokers in respect of in- 
ferior liides delivered under the contract, buyers 
claimed against the brokers as principals by usa^ 
of the tra^e : — Held : evidence of a usage of the 
trade that a broker, who did not disclose his prm- 
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cipal, was personally rest^naible for the perform- 
imce of the oonl^act & liable for the breach was 
ri^tly rejected^ as such custom was inconsistent 
ww the arbn. clause, which would, if the custom 
were incorporated, make the brokers judges in 
their own cause. — Babbow & Bbothebs v. 
Dystbb, Naldeb & Co. (1884), 13 Q. B. D. 035 ; 
61 L. T. 673 ; 33 W. R. 199, D. C. 

2585. Broker acting for foreign principal — Custom 
inconsistent with contract.] — contract for the sale 
of lumber was in the following form : “ Contract 
by which our principals sell through the agency of 
S. & T., Ltd. [defts.], wood brokers, Liverpool, & 
M., O. & Co. [pltfs.], of Liverpool, buy, the wood 
goods specified below, foreign measure, of the usual 
manufacture & of the classification of the surveyors 
at the port of shipment. ’ * The price was to include 
freight & insurance to South Africa. Then followed 
clauses in which reference was made to the “ seller 
& the “ buyer,” & there was an arbn. clause by 
which the parties agreed to submit all disputes 
arising out of the contract to arbn. in England, & 
in case any action was brought it was to be brought 
in England & determined according to English law. 
The contract was signed ‘ ‘ By authority of our 
principals, S. & T., Ltd., C. T., managing director, 
as agents.” The contract was made by defts. on 
beh^f of foreign principals, who had given defts. 
authority to make the contract on their behalf so as 
to pledge their credit, but whose names were not 
disclosed to pltfs. In an action to recover damages 
for breach of tlie contract pltfs. sought to make 
defts. personally liable thereon under a general 
custom of merchants that, when an agent contracts 
on behalf of a foreign principal, he undertakes the 
liability of the principal: — Held: (1) assuming 
that the custom still existed, it was one by which 
the agent alone was liable, to the exclusion of the 
foreign principal; (2) the custom did not apply 
where it was inconsistent with the contract ; (3) 
the contract sued on was one upon which the 
foreign principals were directly liable to pltfs. ; 
(4) the custom was inconsistent with the contract 
A was not applicable. — Miller, Cibb & Oo. v. 
Smith & Tyrer, Ltd., [1917] 2 K. B. 141 ; 8(5 
L. J. K. B. 1250 ; 1 16 L. T. 753 ; 33 T. L. R. 295 ; 
22 Com. Cas. 320, C. A. 

AnnoifUion : — CoDsd. & Apld. Mercer v. Wright, Grahttin 

(1017), T. L. U. 343. 

ii. As Defence to Action by Third Party against 
Agent 'personally, 

2586. Broker contracting so as to be personally 
liable.]-~L. & Co., brokers at Liverpool, sold hemp 
by auction at th(?ir rooms, & gave an invoice de- 
scribing the goods as “ bought of L. Co.,” & 
received part of the price, but failed U) deliver the 
goods. An action being brought against them by 
purchaser for non-delivery & for money had & re- 
ceived, evidence was given tending to show that 
they sold as agents & had intimated that fact before 
& at the time of sale, <te the principals being indebted 
to L. & Co., the invoice had been made out in their 
names, according to a custom of brokei*s in Liver- 
pool, to secure the passing of the purchase- money 
through their hands ; — Held : L. & Co. had made 
themselves responsible as sellers by the invoice. 

Evidence is admissible, on behalf of one of the 
contracting parties, to show that the other was 


agent only, though contracting in his own name, k 
so to fix the real principal ; but, if the agent con- 
tracts in such a form as to make himself personally 
responsible, he cannot afterwards, whether his 
principal was or was not known at the time of the 
contract, relieve himself from liability (Lord 
Denman, C.J.). — Jones v, Littlbdalb, Ino. 2627, 
ante. 


Annotations : — FoUd. Higgins v. Senior (1841), 8 M. Sc W. 
834. Dbtd. ft Dbtd. Holding v. ElUott (186()), 6 H. ft N. 
117. Reid. Royal Exchange Assoe. r. Moore (1863), 
2 New Rep. 63 ; Fleet v. Mnrton (1871), L. R. 7 Q. B. 
127 ; SouthweU v. Bowditoh (1876), 45 L. J. Q. B. 630, 
C. A. 

For full anuFi., se^ 8. O. No. 2v527, ante. 


2587. .] — Magee v, Atkinson & Townley, 

No. 2526, ante. 

For full aims., see S. 0. No. 2520, ante. 


2588. Subsequently naming principal.] — 

Hutcheson v, Eaton, No. 2662, ante. 

For full amis., see S. O. No. 2562, ante. 

Customs of Stock Exchange.] — See Stock 

Exchange. 


iii. As Defence to Action by Third Party against 
Principal, 

2589. Custom inconsistent with terms of contract.] 

— Evidence of a usage that in the case of a written 
contract in the name of a known agent the other 
contracting party may, when the principal is dis- 
closed. reject the principal & elect to hold the 
broker rosponsiblcj, is not admissible, since it varies 
a written contract. — Truem.vn v. Loder, No. 2442, 
ante, 

Annotidion : — Consd. Ilumfrcy v. Dale (1857), 7 E. & B. 
266. 

For full auiiH., see S. C. No. 2442, ante. 

SeCy 710W, Sale of (Ioods Act, 1803 (c. 71). 
s. 61 (2). 


iv. To support Action by Principal against Third 
Party, 

2590. Broker contracting as on behalf of unnamed 
principal.] — Where a broker Jiad effected a sale on 
behalf of a [)rmcipal, ft had sent to the buyer a 
bought note, dt^scribing the contract as on behalf of 
a ” ju’incipal ” not named, but who was named in 
the broker book, ft with a ” sold ” note sent to 
him : — Qu. : whether evidence of a usage in a 
])articular trade, that in such cases the contract 
was not considered to Ix) with the principal, was 
admissible ; but even if it was, th<‘ question, on the 
whole of the evidence, would be, the bought note 
having been retained by the buyer, whether he 
adopted the contract it stated ; ft if so, then t-Iio 
princii)arH right to sue upon it could not be affected 
by any custom. — Laming v. Cooke (1868), 1 F. ft 
F. 9. 

(c) Admissibility of Parol Evidence to charge or 
discharge Parties, 

i. To support Action by Third Party. 

2591. Against undisclosed principal.] — Where 
there Is a writtem agreement for the sale of goods it 
is compiitent to show that one or both of the con- 
tracting parties were agents for other persons ft 
acted as such agents in making the contract, so as 
to give the benefit of th(i contract on the one hand 
to, ft charge with liability on the other, the un- 
named principals, ft this whether the agreement 


PART X. SECrr. 1, SUB-SECT. 1.— 

B. (b) U. , 

■. GomastaJi drawing hill — Custom i 
of Dacca.! — Th© drawerB of u hundi In J 
favour of pltf. at Dacca were held not 
liable, on proof that they were the { 
gomaatalis of the acceptor, that they , 
had no interest in the hnndi, ft that, 
according to custom in Dacca, where 
the hnndi was drawn & accepted, agents ' 


in such clrcuraHtances arc not liable, 
although the agency does not appear 
on the hundi. — H ari Mohan Bysak r. 
Krishna Mohan Bysak (1H72), J) 
B. L. R. 1 ; 17 W. R. 442.— IND. 

PART X. SECT. 1. SUB-SECT. 1.— 

B. (0) I. 

2691 i. Against undis<do8ed principal.] 
— A tradesman having contracted with 


a builder to do the wright-work of a 
iioiiHC by written contract, which re- 
ferred to the builder alone ft made no 
ailuBion to the owner of the house, ft it 
appearing from written evidence tliat 
the builder luid contracted with the 
owner to orexit the house for a certain 
price, the ct. refused to allow the 
tradosman a parol proof in support of 
general allegations that the builder 
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Seel. 1 . — In r^urd to contracU; Suh-secl. 1, B. (c) 
i., a, <fc Hi.] 

was required by law to be in \mting or not. 

{Pabkb, B.).— Hiogins V. Senior, No. 2599, post. 

Annotations : — Apld. Culdor v, DobolJ (1871), L. R. 6 C. P. 
486. Consd. ArmBtronff v. Btokea (1872), L. R. 7 0. B. 
598. Distd. l*ontlfex & Wood v. Hartley 
O B 196, C. A. Be!d. Fox V. Frith (1842), 10 M. & W. 
131; Hoiding v. Elliott (1600), ^ H. & N. IH ; Jte 
StreatfleJd, Bawrenoo, hx v> ^ 

792 ; Wako v. Harrop (1861), 9 W. U. 788 ; B^awkos v. 
Lamb (1802), 31 h, J. Q. B. 98 ; Royal Exchange Assoo 
V. Moore (1863). 2 New Rep. 63; kleher v. Marsh 
(1805), 6 B. & fi. 411 ; Cropper D. Cook (1868), L. R. 3 
0. 1*. 194 ; Fleet v. Murton (1871), L. R. 7 Q. B. 126 ; 
Browning v. i^rovincial Insoe. for Canada (1873), 
L. R. r> F. 0. 263 ; Southwell v. Bowditch (1876), 45 L. J. 
Q. B. 630, C. A. 

For full anus., see S. C. No. 2. >00, pout. 


2592 . Effect of Statute o! Frauds.] — Stat. 

Frauds docs not exclude parol evidence that a 
written contract for sale of goods, purporting to be 
ma<ie between A., seller, & B., buyer, was, on B.*s 
part, made by him only as agent for C., for the 
purpose of charging 0. — Wilson v. Hart (1817), 
7 Taunt. 295 ; 1 Moore, 0. P. 45 ; 129 E. R. 118. 


ianotatians Distd. CJraham v. MusHon (1839), 3 Jur. 483. 
Consd. lliggins c. .Senior (1811), 8 M. Ac W. 834 ; Beckham 
V. Brake (ISll), 9 M. Ac W. 79. Refd. Marston v. Roc d. 

Boe (1 Fox v. MatKlon (1838), 8 Ad. Ac El. 14 ; Taylor 
V. .Sulnion (1838), 4 My. A: Or. 134 ; Trueman v. Loder 
(1816). 1 1 Ad. Ac El. 689 ; Bale v. Humfrey (1858), E. B. 
Ac E. loot ; Aimstrong r. StokeH (1872), L. R. 7 Q. B. 
598 ; MuHpoiia v. Mildred (1882), 9 Q. B. B. 530, C. A. 


2693. Jointly with agent.] — Hefts. W. R. P. 

A Co., managers of tlioL. 8.8. Co., signed an agree- 
ment as follows : “We hereby assign to you the 


fallen in price. Pltfs. called on C. to accept the 
cotton or pay the difference in price, threatening 
proceedings m case he failed to do so. On C.’s 
failure to do so pltfs. called on deft, to accept the 
cotton or pay the difference in price, &i on his 
refusing to do so sold the cotton & brought an 
action to recover the difference between the con- 
tract price & the price realised : — Held : parol 
evidence wafi admissible to show that deft, was the 
principal in an action brought with a view to 
charging him as such ; (2) the facts warranted the 
jury in finding pltfs. had never elected to treat C. 
as their debtor so as to preclude themselves from 
bringing the present action. — Caldeb v. Dobell, 
No. 2188, ante, 

Annotaiiems: — Beid. Fleet v, Morton (1871), L. R. 7 Q. B. 

126 ; Browning v. Provincial Insce. for Oanada (1873), 

L. R. 5 P. 0. 263. 

fullannB., see S. C. No. 2188, ante. 

2695. Agent contracting as “ proprietor.*’] — 

By a contract in writing made “ between R., here- 
inafter called the proprietor,” & ijltfs., it was agreed 
pltfs. should build two houses for the “ proprietor,” 
that the ” proprietor ” should pay them the agreed 
I)rice, & all work & materials brought upon the 
ground should “ at once become the property of the 
])roprietor.” The ” j^roprietor ” was referred to 
throughout the contract, which w*as signed by R. 
after the words ” signed by the proprietor ” ; — 
Held : parol evidence was not admissible to prove 
this contract was made by R. as agent for an undis- 
closed principal for the purpose of charging the 
principal, as such evidence would contradict the 
written contract. — Formby Brokers v. Formby 


sum of 451,600 out of th(i freight of the L. to secure I 
ail advance of a similar sum made by you this day 
by your acceptance to our drafts due Jan. 19, 1890. 
Should t-liis freight become duo before the duo date 
of these bills wo undertake t»o retire the bills under , 
vebatts thus entitling u.s to collect the freight. 
Whatever hapjKins we h(‘r<‘l)y .specially undertake i 
to put. you in funds to meet your acceptances at 
least t wo clear days before) maturity. (8igned) 
\V^ R. F. & Ck).” In an action against W. R. P. & 
& the .s.s. CO. on the above agreement: — Held: 

( 1 ) evidence was admissible to .show that W. R. P. 

Si Co. acted in the transaction as agents for & with 
t he authority of the s.s. co., & that pits, dealt with 
t liom as such & gave credit to tlie s.s. co. ; (2) the 
latter wore liable. — Killick & Co. v. I^rice (W. R.) 
A Co. & Linofield 8.8. Co., Ltd. (1896), 12 
r. L. R. 263. 


(1910), 102 L. T. 116 ; 54 8ol. .To. 260, C. A. 

2596. Against party signing as agent when in fact 
j principal.] — Where a person desci ibes himself in a 
! written instrument as the agent of an unnamed 
principal, it is competent for the party with whom 
ho contracts to show that, although described as 
agent, he is in fact the i)rmcipal. — C arr r. 
Jackson, No. 2536, ante. 

Annotation : — Refd. Bale v. Humfrey (1858), E. B. & E. 

JOOl, Ex. CU. 

2697. .] — ^By an agreement under seal be- 

tween A. &,Co. & Y. & Co., Y. & Co. agreed to erect 
a certain building, & A. & Co. agreed to pay for the 
work done by instalments. One clause of the 
I agreement was, “It is understood l)etwocn the 
parties to this contract that ... 8. guarantees 
I payment to Y. & Co, of all moneys due to them 
under this contract.” 8. held a power of attorney 


Jnixotaiion: — Refd. Formby v. Formby (1910), 102 L. T. 

116, O. A. 

2594 . Agent instructed not to disclose prin- 

cipal.] — Deft, foiiimissiont'd C. Id buy 100 bales of 
cotton, but particularly directed that his name 
should not be disclosed. C. bought the cotton for 
delivery on a future day of pltfs., who, unwilling to 
trust C., insisted on having the name of C.’s prin- 
cipal. C. having told j^ltfs. the cotton was for deft., 
i)ut that deft, did not wish his name to transpire, 
pltfs. sold the cotton delivered to C. a sold note, 
addressed to him personally, & received from him a 
corresponding bought note, signed by him per- 
sonally, & not as agent. Pltfs. debited C. in their 
books. C. delivered to deft, on advice note, “ Bought 
on your account of 0. & D. one hundred bales,” 
etc., which deft, accepted & retained without demur. 
Before the time for delivery cotton had fallen in 



from A. & Co. & signed the agreement as follows : 
“ p.p.a., A. & Co. 8.,” & the attestation clause 
stated that the agreement was signed & delivered 
“ by A. & Co.” Y. & Co. sued 8. as guarantor, & 
evidence was given at the trial of statements by S. 
at the time ojf execution that he intended to sign 
on his own behalf as well as on that of A. & Co. 
A verdict was found for pltfs. 8. moved for a new 
trial on the ground that he had not signed the 
guarantee : — Held : (1) evidence was admissible to 
show that S. had s^nod on his own behalf as well as 
on behalf of A. & Co. ; (2) he was personally liable 
on the guarantee. — Young r. Schuler (1883), 11 
Q. B. D. 651 ; 49 L. T. 546, C. A. 

ii. As Defence to Action by Third Party against 
Agent personally, 

2698. Agent ex facie liable on contract — ^EiOan to 
directors.}— An agreement between the T, Co. & M. 


had truly aoted. nut os a principal con- 
tractor. but merely as factor for the 
owner. — Anukhson v. Gordon (1830), 
8 S. 304.— SCOT. 

2591 u. .1 — ^Whore a purchaBO 

was made by a person in his own name. 


but In reality for the benefit of another : 
— Held : parol evidence of the agency 
was admiasible, Ac the purchaser who 
entered Into the oontraot in his own | 
name, & who was deft., was a good 
witness on behalf of pltf. against his | 
oo-pnrohaser, the other deft. — S ander- 


son V. Burdett (1871), 18 Gr. 417. — 
GAN. 

PART X. SECT. 1, SUB-SBCr. 1.— 

B. (e) II. 

2696 i. Agent ex facie UabU on contract 
— Promissorv note,] — Deft, signed a pro- 
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stated as follows : “In consideration for the 
advance of £500 paid by M. to the co., we the 
undersigned, three of the directors of the co., 
hereby agree to repay the sum of £500. We do 
hereby assign to M., as security for the advance of 
£500, the machines & tools. ... As witness our 
hands, June 5, 1878. (Signed) A., B., C., directors ; 
M.’* The machines & tools mentioned were the 
property of the co. In an action by M. against A., 
B., & 0. to recover the £500 : — Held : parol evi- 
dence was admissible to show whether it was in- 
tended defts, should be personally liable upon the 
above agreement. — McCollin v. Gilpin (1881), 0 
Q. B. D. 610 ; U L. T. 914 ; 45 J. P. 828 ; 29 
W. B. 408, C. A. 

2599. Sale of goods.] — In an action on a 

written agreement purporting on the face of it to be 
made by deft. & subscribed by him for sale & delivery 
by him of goods above the value of £10, it is not 
competent for deft, to discharge himself, on an issue 
on the plea of tion aasumpsit, by proving that the 
agreement was really made by him by authority of, 
& as agent for, a third person, & that pltf. knew 
those facts at the lime the agreement was made &. 
signed. 

Evidence camiot be given to show that the person 
who appears on the face of the instrument i<3 be 
personally a contracting partjr is not such, since 
that would be to allow parol evidence to contradict 
the written agreement (Parke, B.). — Higgins v. 
Senior (1841), 8 M. & W. 834 ; 11 L. J. Ex. 199 ; 
151 E. R. 1278. 

Annotations ; — Apprvd. Holding v. Elliott (1800), 5 II. & N. 
117 ; Galder v. Ooboll (1871), L. 11. 0 0. P. 480, Distd. 
Pontitex & Wood v. Hartley (1893), 62 L. J. Q. H. 190, 
0. A. Re!d. lie Stroatfleld, Lawrence, Ex p. City Bank 
(1860), 3 L. T. 792 ; Wake v. Ilarrop (1861), 9 W. K. 788 ; 
Fawkes v. Lamb (1802), 31 L. J. Q. B. 98 ; Wllliam.son v. 
Barton (1862), 7 H. & N. 899 ; Royal Exchange Assco. 
V. Moore (1803), 2 Now llep. 03 ; Fisher v. Marsh 
(1865), 6 B. & S. 411 : Cropper v. Cook (1868), L. R. 3 
O. P. 194 ; Fleet v. Murton (1871), L. II. 7 Q. B. 120 ; 
Browning v. lYovinoial Insoe. for Canada (1873), 
L. R. 5 P. 0. 263 ; Southwell v. Bowdltoh (1870), 45 L. J. 
Q. B. 630, C. A. Mentd. Fox v. Frith (1842). 10 M. & W. 
131; Bristow v. Whitmore (1H.VJ), 4 De Cl. & J. 325 ; 
Armstrong v. Stokes (1872), L. R, 7 Q. B. 598. 

2600. Sale of land.] — ^Parol evidence cannot 

be admitted to show that a person having agreed 
for purchase of an estate in his own name had pur- 
chased it on behalf of another person. — Bartlett 
V. PiCKERSGiLL (1700), 1 Cox, Eq. Gas. 15 ; 1 

Eden, 616 ; 4 East, 577 n. ; 29 E. U. 1041. 

AnnotuHons': — Expld. & Distd. Hoard r. Pillcy (1HC9), 4 
<'ii. Api>. 518 Expld. .laiiK’s r. SiniMi, [18911 1 (Mi. 38 i. 
Dbtd. Roclic'fouc'aiild v. BouHtcad (IHSUi), 0(i L. J. Ch. 74, 
C. A. Mentd. A.-C. v. Woodhcud (181. 'i). 2 Price, 3. 

2601. Acceptance of bill of exchange.] — 

Evidence cannot be admitted to show that the 
acceptor of a bill of exchange accepted the bill as 
agent for an undisclosed principal. — Re Waud, 
Ex p, Rayner (1868), 17 W. R. 64. 

2602. .] — GouPY V, Harden, No. 2641, 

]) 08 t. 

For full aniiH., see S. C. No. 2044, post. 

2603. Mistake In charterparty.] — To a de- 

claration for freight due on a charterparty made 
between pltf. as owner, & defts., W. & Co., as mer- 
chants & freighters, defts. pleaded as an equitable 
defence that they entered into the charterparty 
solelv as agents for M., A that before they siraed the 
charterparty it was agreed & understood by & be- 
tween pltf. &; defts. that defts. were only to sto the 
charter as such agents A were not to make them- 


selves liable as principals for payment of the freight 
to become due under such charter ; that defts. 
signed as follows : “ for M., of 0., W. & Oo. 

a^nts,” defts. &; pltf. bond fide believing at the 
time the charter was made that defts. having so 
signed would not be liable to be sued on the charter ; 
that defts. had power to bind M., & pltf. was 
inequitably taking advantage of their mistake in 
drawing the charter. At the trial deft, who signed 
the charterparty on behalf of defts.’ firm, deposed 
to a conversation between himself & pltf. at the 
time of signing the chiirter which supported the 
lea ; pltf. admitted that deft, had correctly tosti- 
ed to what ho, deft., had said, but affirmed that 
he, pltf., had said notliing, or if he had made any 
remark ho could not then, at the trial, remember 
what he had said. The judge directed the jury 
that, if they believed deft, had at the time of signing 
expressed his intention not to render his firm per- 
sonally liable by so doing, they were to And for doits., 
which they did. On motion for a new trifxl on the 
ground of misdirection, in so much as the judge 
should have gone on to tell the jury that they must 
find pltf. was an assenting party to deft.’s expres- 
sion of his intention not to render his firm liable by 
his signature to the charter : — Hold : the whole of 
the facts having bet*n before the jury, the judge’s 
direction was sufficient to bring before them the 
issue they had to decide. — (U)Wi e v. Witt (1874), 
23 W. U. 76. 

2604. .J — Wake v. IIarrop, No. 2567, 

ante. 

For full anus., .sec S. (’. No. 2507, aniv, 

2605. Effect of use of agent’s invoice form.] 

— It is com[)otont to a person, whoso name appears 
at the head of an invoice as vendor of certein goods, 
to show that ho was not the seller, ^ that the in- 
voice was only made out in those terms, & included 
those goods, for convenience of the real parties to 
the contract. Generally si)oaking, an invoice is 
only evidence of a contract, not a contract per 
se , — IIoLDiNCJ V. Elltoti^ (1860), 5 U. & N. 117 ; 
29 L. ,T. Ex. 134 ; 1 L. T. 381 ; 8 W. R. 192 ; 157 
E. R. 1123. 

iii. To support Action hy Principal against Third 
Parly, 

2606. Agent contracting as “owner.”] — The doc- 
trine that a principal may come in & take the 
benefit of a contract made liy his agent cannot bo 
applied wliere the agent expressly describes himself 
as principal. 

In assumpsit on a charterparty signed not by 
pltf. but by a third person, who in the contract 
described himself as “ owner ” of the ship ; — Held : 
evidence not admissible to show such i)crson con- 
tracted merely as pltf.’s agent. — H umble i;. 
Hunter (1848), 12 C^. B. 310 ; 17 L. J. Q, B. 350 ; 
11 L. T. O. S. 265 ; 12 Jur. 1021 ; J 16 E. R. 886. 

Annotations: — Expld. Schraaltz r. Avery (1851), 16 Q. B. 
655. Dbtd. KiUick v, l»rico & Llnfirlleld S.B. Co. (1890), 12 
T. l4. R. 203. Apprvd. Formby i>. Formby (1910), 102 
L. T. 110, 0. A. Re!d. MuttyloU Beal v. Bout (1853), 5 
Moo. Ind. App. 328, 1*. C. ; lie Stroatflold, Lawrence, 
Ex V. City Bank (1860), 3 L. T. 792 ; Wake v, Harrop 
(1802), 1 11. & C. 202, Ex. (Ml. ; British Waggon Co. v. Loa 
(1880), 5 Q. B. D. 149 ; Tolhurst v. Assooiatod Portland 
(Jomont Manufa(5turerH, AsHociiited Portland (JementMann- 
facturers v. Tolhurst (1902), 87 L. T. 465, (t A.; Dunlop 
Pneumatic Tyro Co. r. Hidfridgo, [1915] A. 0. 847, H. L. 

2607. Agent signing as principal In error.] — ^Action 
by charterer on a charterparty. Defence that the 
charterparty was made between deft. & the T. Co. 


miaeory note, as maker, in his private 
capacity in favour of M., who indorsed 
it to pltf. In an action by pltf. on the 
note, deft, alleged that he made it as 
president of a oo., & also that he had 
arranged with M. that he was not to 
4>e made personally liable thereon. 


&, further, tl^at there was no considera- j 
tion : — Held : deft, was liable on the i 
note, there being nothing to show that it | 
was binding on the co. The plea that ^ 
he made the note as president, on the j 
understanding that there was to be no 
recourse against him, was bad, as it l 


attempted to set up a verbal arrange* 
mont contrary to wliat the signature 
to the note would import. Such verbal 
undorstaudlng was inadmissible ; other- 
wise there would be no safety In taking 
notes or bonds of parties. — Ewabt v, 
Weller (1849), 6 U. C, R. 610.— <?AN. 


Agency. 


Sect* 1. — In regard to contracts: Suh-secL 1, B, (c) 
in., iv. (Sc V. ; suh-sec^ 2, 

& not pltfT ileply that the agreement was between 
pltf. (left. ; that in drawing up the charterparty 
one of the T. Co/s printed fonns was used, on which 
the name of tiic co. appeared as charterers ; that 
by mistake of jiltf. <k d(;ft. the co.’s name was 
omitted to be struck out & remained instead of 
pltf.’s name ; that tJio ciiarterparty was signed by 
I)ltf. & deft. it was inte nded ^ agreed that idtr. 
should be liable & entitled under it . On demurrer : 
— IJeM: (1) it was unnecessary that the charter- 
party should be rcictified ; (2) the reply was good. — 
HiiKHi^tJKR V. Bahwicjk (1870), 30 1j. T. 52 ; 24 
W. K. UOl ; 3 Asp. M. L, C. 355 ; 3 Char. Pr. Cas. 
50. 

2608. Agent contracting as principal.] — An 

agreement was made in 1911 between pltfs., 
manufacturers of motor tyios, covers, & tubes, 

II. ^ Co., by which, in consideration of pltfs. 
allowing them certain discounts off their list 
prices for their goods, D. k, Co. agreed to purchase 
such goods to a certain value, He hot to sell or offer 
them to any xjorson at juices less than the list 
prices except to ])(‘,rson8 in t he motor trade to whom 
D. & Co. migiit allow similar discounts, &, from 
whom in case of any sale to them 1). & Co. were 
to obtain an \indertaking similarly to observe 
pltfs.’ list- ])rices in any resale iry them. Subse- 
(luontly, in 1912, an agre(*ment on a printed form, 
(tesc-rib(5d in iin heading as a inicc maintenance 
agroenamt to ixi entered into by trade imrehasers 
of pltfs.’ goods, was signed by defts., who were 
e.ngaged in the motor trade, iS: directed tS: sent by 
them to 11. iic Co., wJiich agreement j)rovidc?d that 
in consuhirathuj <»f 1). A: C’o. allowing defts. dis- 
counts similar to tliose aboviJ referred to oft' jdtfs.’ 
list. i)ric(‘S defts. would not- S(‘ll or offer any of 
pltfs.’ goods to any person at prices less than those 
mentioned in ]>l(fs.’ i)rice list, A: that defts. would 
j)ay to pltfs. a sj)r'cili<*d sum for (wery article sold 
or offered in lueach of the agreenamt as liquidated 
damages, i)ut. without i)rejudico to any other 
rights which D. A Co. or ])ltfs. might have there- 
under. Jn pursuance c>f this latter agreement, 
D. & Co. supi)lied to defts, goods of pltfs.’ manu- 
facture. Dtifts, subscjqueutly sold certain of these 
articles to customers of their own at juices less 
than i>ltfs.’ list ]>rices. Pltfs. brought an action 
against defts. for breach of the agreement of 1912, 
claiming damages A: an injunction : — Held : 

(1) the agreement, of 1912 was on the face of it 
an agiotmiont between defts. & D. At Co. only, to 
which jdtfs., notwithstanding tliat they might 
derive some benctlt from it, were no parties; 

(2) pltfs. w'ero not entitled to show that the aCTce- 
ment had been made by D. At Co. on behalf of 
pltfs. as undisclosed juincipals, inasmuch as such 
a contention w^as inconsistent with the exjiress 
terms of the agreement. ; (3) pltfs. wore not entitled 
to judgment. — Dunlop Pnkumatic Tyke Co. v. 
Hei.piui>ge iSt Co., J..TD., [1915] A. C. 847 ; 84 
L. J. K. B. 1380 ; 113 L. T. 380 ; 31 T. L. K. 
399 ; 69 Sol. .lo. 439, U. D. 

2609. Agent contracting as “ charterer.*'] — A 
charterparty i>rovided that the charterers were 
to give the owners not less than ten days’ written 
notice at which port & on about which day the 


steamer would bo redelivered. It also provided 
that, if the charterers should have reason to be 
dissatisfied with the conduct of the master, they 
were to be entitled to ask the owners to investigate 
it. There w'as also a provision that if the steamer 
could not be delivered by the cancelling date the 
charterers should, if required, declare whether 
they would cancel or take delivery. The arbn. 
clause j^rovided that any dispute arising under the 
charterparty should be referred to arbn., one 
arbitrator to be nominated by the ow^ners, & 
another by the charterers. In the charterparty 
certain j^eisons were named “ as charterers,” : — 
Held: when the name of a person was inserted 
in a charterparty of that kind “as charterer,” 
the statement that the j^erson named was the 
charterer w^as a term of the contract, &; not a mere 
description of the i)eTSon of same character as the 
descrij)tion “ of the one part ” or “of the other 
jiart.” — ARciONAUT v. IlANi (1917), 118 L. T. 
176. 

2610. Agent described as acting lor ‘*his 
clients.**] — Correspondence & documents passed 
between H., solr. of pltf., & solrs. of defts., by 
which the terms of a lease to be granted by defts, 
were arranged. I’ltf. alleged that the agreement 
was that the lease was to be gianted to a co., to 
be foimed by jdtf., A: that H. made the agree- 
ment. on behalf of pltf. In the documents relied 
on by ]>ltf. as constituting the memoranda of the 
alleg(‘d agreement, j>ltf. w as not named or referr<‘d 
to as a contracting i)arty, A:- the j)ersons for whom 
11. purj)orled to act \v(T(^ (lescribed as his “ clients ” 
(in the plural) : — Held : (1 ) on the true construc- 
tion of tiie documents A: correspondence relied 
on, il. was not intemh^d to be bound by the 
alleged contract ; (2) f>arol evidence could not be 
given that jdtf. w^as the juincipal C)f II., or that 
defts. kiKw him to be such. — Lovkhy r. Pai.mek, 
[1916] 2 Vh. 233 : 85 L. .1. ('h. 481 ; 114 L. T. 
1033. 

iv. As Defence to A ciion by Principal against Third 
Party. 

2611. Apparent principal in fact agent — Fi aud.] — 

Pltf. purchased a quantity of bark, the proj>erty of 
the Orowm, from 0., Crown surveyor. He aftcj- 
wards represented lo defts. that he was employed 
by C., on behalf of the Crow n, to sell the boi'k at the 
previous year’s prices, plus expenses of carting A: 
ricking, wlrich w^ould not, with the prices, exceed 
£6 58. per ton, & C. would send a correct invoice 
of the amount . Pltf. offered the bark to defts. on 
these terms, & requested them to sign a bought 
note, stating the price at £6 per ton, with discount 
of £2 per cent., & stated that they would not bc^ 
called upon to pay more than the actual amount of 
such prices & expenses. On the faith of such repre- 
sentations defts. agreed to buy the bark froD\ pltf., 
as agent of the Crowm, on these terms, & signed a 
bought note, as requested by pltf., in which pltf. 
wras named as vendor. Pltf. requested defts. to 
pay a deposit of £20 per cent, on the amount stated 
m the bought note to C., which defts. paid. Com- 
munications afterwards passed between pltf. & 
defts. in which pltf. treated the sale of the bark as 
a sale made by liim as principal Ac at the actual 
price of £6 per ton. A meeting took place between 


PART X. SECT. I, SUB-SECT, 1.— 

B. (0) iii. 

SS08 i. Agent conlmctinp as }irincipal,] 
— A uiarliie iwlicy wuh in this form : 
A. Insurance Co., of, etc., on account of 
loss, if any, payable to M., do make 
insuranoe, etc , ; — Held : the oontract 
on tills policy vt'os entered into with C., 
& M. was not insured, & eould not sue 
on the policy. Scmble ; (1 ) the Insertion 
in the policy of the words “for or in 


tlw uam<» of all iwrsons Interested/’ etc. , 
or “ for whom it may concern." would 
have enabled M., on showing interest , 
to ri'cover ; (2) the words, ** as broker " 
or "as agent,” following after C.’s 
name, would Iiave let in parol evidence 
to Bliow the interest & right of an un- 
disclosed principal, who could have 
sued on the policy. — MeCoLi,u>i tj. 
j^TNA Insurance Co. (1870), 20 C. P. 
289.— CAN. 


PART X. SECT. 1, SUB-SECT. 1.— ^ 
B. ( 0 ) iv. 

t. Contract with agent as princi- 
pal] — Deft, purchased lumber from 
D., who claimed to be the owner. In 
replevin by pltf., who owned the 
lumber : — Held : deft, could not set up 
as a defence that D. had authority from 
pltf. to sell the lumber for a certain 
price, deft, in purchasing having dealt 
with D. as the owner of the lumber, & 
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one of defts. & C., at which deft, told C. that the 
sale was made by pltf. as agent for the Crown, & 
the price inserted in the bought note was a nominal 
price only, & by the real arrangement defts. were 
to pay only the previous year’s prices, plus the 
expe^es. Upon this 0. gave deft, a memorandum 
showing the price of the bark at the previous year’s 
price, plus the expenses, & delivered the bark, re- 
ceiving from defts. payment of the amount stated 
in the memorandum. In an action upon the con- 
tract embodied in the bought note, & also upon 
common counts, in whicli pltf. sought to recover 
the difference between the sum paid by defts. & the 
price according to the bought noi/C : — Held: (1) 
parol evidence might be given to show that the 
verbal contract was the only real contract between 
the iiarties, & the bought nok^ was not signed for 
the purpose of evidencing any contract ; (2) even 
if pltf. was entitled to sue upon the written con- 
tract, that contract voidable upon a i)lea of 
fraud ; (3) the conduct of defts. did not amount to 
such adoption of the contract, after they knew the 
real facts of the case, as to estop them from setting 
up fraud ; (4) payment to C. was a good defence 
under a plea (jf payiiKjnt. — Bogers v. Hadley 
(18(13), 2 H. & C. 227 ; 32 L. .1. Ex. 211 ; 9 L. T. 
292 ; 9 Jur. N. S. 898 : 11 W. B. 1074 ; 159 E. B. 
94. 

Annotations: — Consd. & Apld. Bolckow r. Seymour (18G4), 
17 C. B. N. S. 107. Apld. Kempsoii r. Boyle (1HG5), li 
H. & C. 7G:J ; Clever v. Kirkman (1875), 83 h. T, G72. 


V. To sup])ori Ad ion by Ayoif against Third Party, 

2612. Ostensible agent claiming to be real 
principal.] — Pltf. .sued in assumpsit to recover 
from deft., an auctione(*r, a d(*posit paid on the 
purchase of a ground rent. Pltf. signed a memo- 
randum “J. 13. for V, B. ’ Pltf. was nonsuited 
on the ground that it was not com])et.ent for him 
to tender evidence that C. B. was only a nominal 
party ])ltf. himself was the real principal. On a 
rule to set aside the nonsuit : — Held : ])ltf, was 
rightly nonsuited. — B k^kerton r. Burrell, No. 
2408, mite. 

Annotations : ~ 'Disii. Jlayncr Oroto (184G), 15 M. W, 

359; Schmaltz v. Avery (1 857). IG g. B. G55. Reid. 

Bramble v. .'i^illcr (1870). 18 W. B. 31G. 


Sub-sect. 2. — Contracts under Seal. 

See, notv, Conveyancing & Law of Piujperty 
Act, 1881 (c. 41), s. 40, & Conveyancing Act, 
1882 (c. 39), ss. 8 & 9. 

A. In General, 

2613. General rule.] — Those parties only can sue 
or be sued upon an indenture who are named or 
described in it as parties (Parke, B.). — ^Beckham 
V, Drake (1841), 9 M. <te W. 79 ; 11 L. J. Ex. 201 ; 
152 E. R. 35 ; revsd, on another point sub nom. 
Drake v, Beckham (1843), 11 M. & W. 315, 
Ex. Oh. ; sub nom, Beckham v. Drake (1849), 2 
H. L. Cas. 579, H. L. 

For full anns., see PAHTN’Kitsmi' 

2614. Evidence not admissible to show that 

agent contracted for principal.] — Pltf. & deft.. 


neither of whom was a member of the Stock Ex- 
change, instructed their respective brokers, the 
former to sell, & the latter to purchase, shares in a 
co. for the .same settling day. Both brokers had 
dealings with the same jobber, who at deft.’s sug- 
gestion gave the name of 0, as transferee of pltf.^s 
shares. A transfer of the shares was duly executed 
under seal by pltf. &; O. ; the co. having in the 
meanwhile been wound up under supervision of the 
ct., the liquidat ors refused to register the transfer. 
Pltf. being retained on the list of contributories, paid 
a call maile upon liim ; he was unable to recover 
this amount from transfeive <&, brought an action 
for indemnity against- deft, iis C.’s principal : — - 
Held : (1) tills was an attempt to make an undis- 
closed iirincipal liahli» upon a contract undersea) 
with the agent as principal ; (2) theix^ was no privity 
of contract between pltf. & deft. ; (3) deft, could 
not be liable. 

Where a contract has boon made b}*^ a deed inter 
partea, one of the parties to that deed is not at 
liberty to show that the othcu* execukjd it for an 
undisclosed principal (Brett, J.). — Torrinoton 
(Viscount) v. Lowe (1808), lu B. 4 0. V, 20 ; 38 

L. J. 121; 19L. T. 310; 17 W. R. 78. 

Annotation : — Dbtd. Maxted r. Buiue (1871), L. H. (> Excli. 
132. 

B. Right to sue. 

2615. Contract by agent -As such.]— Where the 
master of pltfs.’ ship entx'n'd into a cluu’terparty, 
under seal as agent for pltfs., with deft.., a partner 
of M. tSc Co., for dt'livc'ry of goods upon astipulated 
freight, tSt the goods were delivered to M. & Co., the 
consigneeH named in the bill of lading: — Held: 
pltfs. could not maintain aasumpait ligainst deft, 
for the freight. — SciiACK v, Anthony (1813), 1 

M. & S. 573 ; 105 E. B. 214. 

Annotations : — Consd. (Jardnor v. Lachlan (183G), Donnelly, 
119. Reid. Mid.llcdilch v. lOlliH (1818), 2 Kxoh. G23. 

2616. “ For & on behalf of ** principal.] — 

Where an indi'iituri* was made between “ A., for«te 
on behalf of 13., on the oiu‘ ])art., <Sc, C., on the other 
part,” A. being thereimlo autliorised by writing 
under B.’s hand, but not under s(*al, & A. execukid 
the deed in his own name ; —Held : B. could not 
maintain covenant on the deed, alt/hough th<^ cove- 
nants were expressed Ui bci made by C. k> Ac with 
B.— Berkeley v. Hardy (1820), 5 B. & C. 355 ; 

8 Dow. Ac By. K. B. 102 ; 1 L. J. (). S. K. 13. 184 ; 
108 E. B. 132. 

Annotations : — Distd. Pooch r. (ioodman (1842), 2 g. 13. 
580. Consd. Pheslorliold He Midland Bllkatonc Colliery 
Co. r. ilawkiiiH (18G5), 3 II. & C. G77. Apprvd. Forster i». 
Elvet CJolilory Co., Quin v. Elvot Colliery Co., Seed r. 
Elvet (Vjlliery Co., Morprun v. Elvet Colliery Co., (19081 
1 K. H. 029, r. A. Refd. Jfe Smith 8c Laxton. Ex p. 
Cocklmrn (18G3), 3 New Rej). 227. Mentd. Hall v. Balii- 
bridsre (1840), 1 Scott, N. B. 151 ; ITuiiter v. Parker 
(1840), 7 M. & W. 322 ; Re Mileted, Kx p, JoHcy (1868), 
18 L. T. 150. 

2617. Contract by master & governors of hospital 
— Position of successor in office. J — A deed was exe- 
cuted between D., d (‘scribed as master, Ac A., B. Ac 
two others, described as governors of a hospital, Ac 
deft. The parties signing on Ijohalf of the hospital 
were deceased before action brought : — Held : 
governors, who were not parties to the deed, could 
not sue deft, on it, not on the ground of want of 
execution by them, but on the ground that the 


not as pltf.V asent. — D avis v. Cusiiino 
(1862). 5 All. 383.— CAN. 

PART X. SECT. 1. SUB-SECT. 1.— 
B. (0) V. 

2612 i. Ostensible agent claiming to 
he real vrincipal .\ — Parol evidence is 
inadmissible, on the part of a person 
pretendinfiT to be tbo real vendor & 


owner of the goods sold, to eontraiilet 
a receipt signed by him in which another 
l>erson is declared to lie the owner of 
such goods. — H all v, MoBean (1893), 3 
S. 242.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— B. 

a. Contract by president of company 
— “ On behalf of ** himself f directors dt 


comjfany.\ — An agreement was made 
between deft. & pltf., described oh 
“ President of Port Burwell Harbour 
Co. on behalf of th<! iTesldent, Dlrcxitors, 
(io. of l*ort Burwell Harlsiur,” & 
under the seals of deft, & pltf . ; — Held : 
pltf. entitled to sue in his own name. — 
Saxton «. ItiDLEy B856), 13 U. 0 , R. 
522.— CAN. 


J. — ^VOL. I. 
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SecU 1 . — In regard to coniracis : Sub-sect- 2, B, <fe 
C. ; 8uh-8ecU 3, A, (a)«] 

demise was apparently by a corpn., &, as the ct. 
could not take judicial notice of its non-exiatenoe, 
the action was broucrht by the wrong parti^.-- 
CoocH V, Goodman (1842), 2 Q. B. 580 ; 2 GaJ. & 
Dav. 169 ; 11 L. J. Q. B. 225 ; 6 Jur. 779 ; 114 
K. B. 228. 

Expld. Doo d. Marlow r. Wiggins (18^), 4 

o. 11. 367. Gonsd. Pitman v. Woodbury (1848), 3 Bxch. 

4. Dbtd. Wheatley v. lioyd (1861), 7 Bxch. 20. Consd. 

Morgan v. Plko (1854), 14 C. ii. 473. Mentd. Maugham v. 

Sharpe (1864), 17 C. B. N. S. 443, 

2618. Lease by attorney — In own name — 
Covenant to pay rent to principal.] — If A., being 
seised of lands, gives a loiter of attorney to B. to 
make leases, & he grants a lease to 0. in his own 
T«ame, in which C. covenants to pay rent to A. : — 
Qu. : whether A. can maintain an action of covenant 
against C. on t his deed. — LowTiiEli v. Keixy (1723), 
8Mod. Itep. 115 ; 88 E. ll. 91. 

2619. Lease by lessor — As attorney for another.] 
— A Icjise importing to be made by the lessor as 
attorney for anotiier is void upon the face of it. 
The att/omey cannot maintain an action upon it in 
his own right. — E rontier v. Small (1720), 2 Ld. 
Kayiu. 1418 ; 2 Stra. 705 ; 02 E. B. 423. 

AntioiatiouH : — Distd. Berkeley v. llardy (1820), 8 Dow. &. 

. K. B. 102. Consd. CJorniKh v. Searell (1828), 8 B. & C. 

171. Reid. Coocli V. Goodman (1842), 2 Q. B. 680 ; 

Pitman v. VVoodimry (1848), 3 Excli. 4. 

2620. Lea^e by mortgagee — “As agent” — 
Demise binds legal estate.] — C hapman v. Smith, 
Mf). 2549, (11} ie. 

2621. Policies effected by manager & secretary — 
“ For & on behalf of the society.”] — Where policies 
under seal are effeeUid by th(‘ manager secretary 
of oin> assurance society in l h(‘ oHico of another, 
b ing a mutual assui'ance society, altlurngh such 
j»olicies an*, oxpre.sHod to be elTect ed ‘ ‘ for A on behalf j 
ol the .society,” the secretary alone is thereby con- I 
st-itutod a nB*mber, the sum secured being payable j 
to him A “ his successors in ollico.” — He Security | 
JMirTCAL Life Absitrance Society, Ex j>. Atue- { 
Nii*:uM Life Assuhance Society (185S), 0 W. B. 
431. 

C. Lmhiliiy to he sue^. 

2622. Acknowledgment of receipt by agent.] — 

W’hero an agent acknowledged under seal the 
I'cceipl of money for his master to be re))aid on a 
naiinal dal/C : — JJeld : the servant was liable for 
the r(‘pavment. — T ai.tu>t c. Godbolt (1008), Yelv. 
137, 147 1 Brownl. 103 ; 80 E. K. 02. 

AnnnUUkm : — Folld. Thomiin r. BiHhop (1733), Kcl. W. 13C. 

2623. Contract by agent — “ On behalf of ” prin- 
cipal.] — A. art icled on behalf o’ B. to purchase four 
houses in Jamaica, & to pay 4^800 for same, A, 
pending a suit to compel the seller to make out a 
good title, tin? houses were swallowed up by an 
eorthquakt * ; — Held : A. was liable to pay the iBSOO 
though he had not sufllciont elTecls of B.’s in his 
hands. — C ass v. Budele (1092), 1 Eq. Cas. Abr, 
25, pi. 8 ; 2 Vern. 280 ; 23 E. B. 781. 

Anuoiation : — Consd. Burton t?. Langbam (1848), 6 C. B. 92. 

2624. Signature “ p.p.a.” principal.] — 

Young r. Schuler, No. 2597, ante, 

2625. For Crown.] — A servant of the Crown 

contracting by deed on account of the Govt, is 
not personally answerable. — U nwin v, WoLSEiLEY 
(1787), 1 Ternt Bep. 674 ; 09 E. R. 1314. 

JunotatiouB : — Consd. Allen r. Woldcgravc (1818), 8 Taunt. 

666; Thomiwon r. Pearce (1819), 1 Brod. & Bing. 26; 


Gidley v, Pahnerston (1822), 3 Brod. Sc Bing. 276. Retd* 

Grant ». Qec^taty of State for India (1877), 2 0. P. D. 

445. 

2626. .] — ^A person entering into a 

charterparty under seal in his own name on 
behalf of the Govt, is personally liable. — C un- 
ningham V. CoLUEB, No. ^722, post. 

See, further. Sub-sect. 6, poet. 

2627. Guaranteeing performance of arbi- 

trator’s award. ;^Pltf. & J. F. had a difference con- 
cerning a certain debt due from J. F. to pltf. on a 
bond for £800. G. F., deft., entered into a bond 
on behalf of J. F., whereby he covenanted to per- 
form such award as the arbitrator should make by a 
certain day, J. F.’s bond to be avoided in that 
event. The arbitrator made an award for £298 
in favour of pltf. In an action by pltf. against 
deft, for non-performance of the covenant to pay 
the sum awarded : — Held : pltf. entitled to judg- 
ment. — O ayhill V. Fitzgerald (1744), 1 Wils. 
28, 58 ; 95 E. It. 473, 491. 

2628 . Contract by chairman of directors — Position 
of succeeding chairman.] — Covenant docs not lie 
against the cliairman of the board of directors of a 
joint-stock co., not incorporated by Act of Parlia- 
ment, uj)on a deed under the seal of a former chair- 
man. — JlALLt’. Bainbridge (1840), 1 Man. & G. 
42 ; 1 Scott, N. B. 151 ; 9 L. J, V. P. 281 ; 133 
E. B. 42. 

2629. Contract by director — Company taking part 
in negotiations & acting on contract, j — The manag- 
ing diroctx^r of a co., wlio had power to enter into 
contracts on behalf ol“ tlio co. A was bound to give 
the co. the benefit of all such contracts, entered int o 
an agreement with P. by which, in consideration of 
certain assignments, lie bound himself to pay P. a 
sum of money. No mention was made of the co, 
in the deed, but the dirt‘ciors took i)art in the nego- 
tiation, A J’. was aware that the agreement was 
made on behalf, A for the benefit, of the co. The 
CO. paid mon(‘y to P. on account of the contract, A 
was afterwards ordei'ed to be wound up : — Held : 
V, could not claim against the co. under the con- 
tract . — He International Contract Co., Pick- 
ering’s Claim (1871), 0 Ch. App. 525 ; 24 L. T. 
178. 

2630. To pay “out of moneys to be raised by 

company.”] — Lefts., directors o', a mining co., 
agreed by deed to purchase a mine of pltfs., the 
purchase-money to be paid witliiu 12 months, by 
certain instalments “ out of moneys to be raised 
by the co.,” with a proviso that, in case they should 
not have received the deposits from the sharc*- 

I holders Id enable them to pay the money by the 
I time stipulated, the directors should be lUlowed a 
I further six months ; A defts. covenanted that they 
I would “ out of the payments so to be m.ade by 
j subscribers or shareholders in the co.” pay the pur- 
chase-mom*y, accoi’ding to th(‘ t/t^ms A at the times 
I before specified, subject to the above proviso : — 
i Held : tliis was a personal undertaking on the part 
j of defts. to pay at the expiration of the additional 
i six months. — H ancock v, Hodgson (1827), 4 Bing. 

1 269 ; 12 Moore, C. P. 504 ; 5 L. J. O. 8. C. P. 170 : 

I 130E. R. 770. 

. Anmtiation : — Consd. Bain r. Kirk (1S49), 18 L. J. Q. B. 83. 

j 2631. Contract by justices — Acting under 
j statutory authority.]— Lefts., JJ., acting imder 
I authority of an Act of Parliament empowering them 
i to contract for the erection of a bridge, A enacting 
i that in all actions they might sue A be sued in 
I the name of the clerk of the peace, covenanted to 
1 pay pltf. the costs of erecting such oiidge ; — Held : 


PART X. SECT. 1, SUB-SECT. 2. — C. . arrood to erect a certain building for i authorised agent of defts. ; that defts.. 


b. Contract by agent — In oum name 
ae agent of itrincipalA — Pltis. declared 
upon a contract under seal made 
iK'twoon them A M., whereby they 


M. ; it was further alleged that M. was duly authorised all tlio work Sc took the 
authorised by defts. to make the con* beuetlt of the contract Sc the work : — 
tract for them in his own name as their Held : defts. not liable upon the con* 
agent ; that pltfs. entered Into the tract. — Ashdown r. Manitoba Land 
contract with M. as A being the duly Co. (1886), 3 Man. L. R. 444.-— CAN. 
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they contracted as agents for the county at large, 
& were not indi'vidually responsible* 

It is a broad principle that when a person engages 
in a contract on behalf of the public, Sc in the per- 
formance of a public duty, such person shall not be 
personally responsible in an action on that con- 
tract. — A llen v. Waldegravb (1818), 8 Taunt. 
660; 2 Moore, 0. P. 621 ; 129 E. R. 603. 

Annotations: — Distd. Auty Hutchinson (1848), G C. B. 

206. Reid. Parrott i\ Eyre (1833), 3 L. J. C. P, 3. 

2682. Covenant by agent — ^*For himself, his 
heirs,” etc., “ for the act of ” principal.] — Where A. 
covenants for himself, his heirs, etc., & under his 
own hand & seal, for the act of B., A. is personally 
bound by liis covenant, though he describes himself 
in the deed as covenanting for & on behalf of B. — 
Appleton v. Binks (1804), 6 East, 148 ; 1 Smith, 
K. B. 361 ; 102 E. R. 1026. 

Annotations: — Consd. Sl Apld. Burrell v. Jones (1819), 3 
B. & Aid. 47. Distd. SpiUle r. Lavender (1821), 2 Brod. 
be Bing. 462. Consd. Kennedy v. Oouveia (1823), 3 Bow. 
be By. K. B. 503. Distd. Hall V. Ashurst (1833), 1 Cr. & 
M. 714 ; Downinan v. Williams (1845), 7 Q. B. 103. 
Consd. Burton v. Langham (184 8), 5 C. B. 92 ; Tanner v. 

< Christian (1855), 24 L. J. Q. B. 91. Distd. Cooke v. Wilson 
(1856), 1 C, B. N. if)3. Refd. Pell v. Stephens (1833), 
2 My. & K. 334 ; Lindas v. Bradwell (1848), 5 C. B. 583. 

2633. Submission by agent — “As attorney for ” 
principal.] — A submi fusion by A. as attorney for B. 
concerning accounts between B. & 0. is good to 
bind A., but not B. — Bacon v. Dubarry (Dk- 
barry) (1697), 1 Salk. 70 ; Carth. 412 ; 12 Mod. 
Rep. 129 ; Comb. 439 ; Holt, K. B. 78 ; 1 Ld. 
Rayin. 246 ; 3, Ld. Rajmi. 211 ; Skin. 079 ; 91 
E. R. 66. 

Annotation: — Folld. Cayliill v. Fitzgerald (1744), 1 Wils. 
28, 58. 


Sub-sect. 3. — Agent’s Liability on Bills op 
Exchange, Promissory Notes, and other 
Negotl\ble Instruments. 

SeCt now, Bills of Exchange Act, 1882 (c. 61), 
s. 26. 

A, Bills of Exchange, 

(a) Where Agent signs loiihout Qualificaiion, 

2634. Agent drawing bill.] — A. employed B. to 
sell goods for him ; 0., as B.’s broker, procured a 
purchaser, & drew a bill for the amount pavablc to 
A., which was accepted by purchaser, but dis- 
honoured : — Held : C. was answerable to A. as 
drawer of the bill. — Le Eevue (Le Feuvre) v, 
Lloyd (1814), 6 Taunt. 749 ; 1 Marsh. 318 ; 128 
E. R. 886. 

Annotations : — Distd. (JaHtriciue v. BnUigieg (1855), 10 Moo. 

C. C. 91. Reid. Uiggine r. Senior (1811), 11 L. J. Ex. 

199. 

2635. .] — ^An agent to a country bank, to 

whom pltf . sent a sum of money in order to procure 
a bill upon London, drew in liis own name for the 
amount upon the firm in London, the two firms : 
being the same : — Held : the agent was liable as , 
drawer, although pltf. knew that he was agent, & ■ 
supposed that the Dili was drawn by him as such, & ; 
on account of the country bank, to wliich the agent 
paid over the money. — Leadbitter v. Farrow : 
(1816), 5 M. & S. 345 ; 105 E. R. 1077. ■ 

AnnoUjdions : — Distd. Castrique v. ButUglog (1855), 10 Moo. ; 

P. C. O. 94. Folld. CJourtiiuld v, Saunders (1867), 10 L. T. 

562. Reid. Lindua v. Melrose (1858), 3 H. Sc N. 177, , 

Kxoh. ; Deslandes v. Gregory (1860), 2 E. & E. 602 ; 

Alexander v. Sizer (1869), L. K. 4 Exeb. 102. ! 

2636. Principal not liable.] — ^An agent for ! 

an asBocn. who draws bills in his own name for the I 
purposes of the co. does not bind the partners as ; 
drawers, though authorised to draw bills. — i 


Ducarrby V. Gill (1830), 4 0. P. 121 ; Mood. Sc 
M. 450. 

2687. .] — broker at N. shipped a ca^o of 

coals, Sc drew a bill of exchange on the consignees 
in favoTur of the vendors. The bill being returned 
by the acceptor, in consequence of the shortness 
of the date, vendors, by the direction of the broker, 
drew another bill at a longer date. It was taken 
to the broker’s counting-house for signature, but, 
the broker having left N. in consequence of embar- 
rassments, deft., who had come there to investigate 
his affairs, at the request of vendors, & for their 
convenience, signed the second bill generally : — 
Held : ho was personally liable on the bill. — 
Sowerby V. Botcher (1834), 2 Or. & M. 368 ; 4 
Tyr. 320 ; 3 L. J. Ex. 80. 

Annotations : — Refd. Easton r. Pratchett (1835), 1 Gale, 30 ; 
iligginH V, Senior (1841), 11 L. J. Ex. 199. 

2638. Commissioners under Inclosure Act drawing 
drafts on bankers.] — An Inclosure Act empowered 
the comrs. to make a rate to defray the expenses of 
passing Sc executing the Act, Sc enacted that per- 
sons advancing money should be repaid out of the 
first money raist^d by the comrs. Expenses were 
incurred in the execution of the Act before any rate 
was made. To defray these expenses the comrs. 
drew drafts upon their bankers, requiring them to 
pay the sums therein mentioned on account of the 

I public drainage, & to place same to their account as 
I comrs. The bankers, during a period of six years, 
continued to advance considerable sums by paying 
these drafts : — Held : the comrs. were peraonally 
responsible </0 the bankers for the drafts so made. — « 
Eaton v. Bell (1821), 6 B. & Aid. 34 ; 106 E. R. 
1106. 

Annotations : — Distd. Sprott, v. l^owcll (182(5), 3 Bing. 478. 
Consd. Poll V, StepheuH (1833), Coop. teni 2 ). Brough. 26G. 
Refd. Burls v. Smith (1831), 7 Bing. 705 ; Cano v. Cliap- 
nmn (1836), 1 Nor. be l\ K. B. 104. Mentd. TlldaHloy v. 
Stepheuaoii (1831), 10 Bing. 545. 

2639. Master of ship drawing bill. J — The master of 
a ship is persoiialiy liable as drawer upon a bill 
drawn by him on the owners for the price of coals 
supplied to the ship (CJorell Barnes, J.). — This 
Rifon City, [1897] P. 226 ; 66 J.. J. P. 110 ; 77 
L. T. 98; 13T. L. R. 378; 8 Asp. M. L. 0. 304. 

Annotations : — Folld. Tho Eljiiville, [1904 1 P. 319; Ceylon 
Coaling Co. v. GoodrioJi (J9(U), 73 L. J. P. 104. Distd. 
Tho Hopprr No. 60. [190GJ P. 31. Refd. Tho Hnark, 11899J 
1*. 71 ; Th^^ Marie Ulaeser, [1914] i\ 218. Mentd. The 
Sarpeu, [1916] P. 306, C. A. 

! 2640. Words in body of bill no qualification. ] 

— In pursuance of a contract for tiie supply of 
I bunker coal made between tho owners of a steam- 
; ship as buyers Sc Wie agents of the.* suppliers of coal 
as sellers, tho master of tho steamship drew a bill 
of exchange on the owners in favour of tho sup- 
pliers, which concluded as follows : “ Value re- 
• ceived on throe hundred tons coal Sc disbursement s 
supplied to my vessid to enable her to complete her 
voyage, for which I hold my vessel, owikji'S, Sc 
freight rospon.sii>le.” The bill having been dis- 
honoured after acceptance : — Held : tho master 
was liable as drawer, for the wording of the bill did 
not by imi)Ucation exclude his personal liability. — 
The Elmville, [1904 J P. 319 ; 73 L. J. P. 104 ; 91 
L. T. 151 ; 9 Asp. M. L. C. 606. 

2641. Agent accepting bill. — A bill drawn on a 
factor, Sc payable out of produce of goods in his 
hands, after discharging prior accoptancos, &; 
accepted by him generally, is chargeable on him, 
notwithstanding any balance then dUe to him in a 
running account with his f)rincipal. — Maber v. 
Massias (1776), 2 Wm. Bl. 1072 ; 96 E. R. 031. 

2642. Cashier accepting bill — Words in body of bill 
no qualification.] — hill of exchange ran as follows : 

“ At thirty days’ sight pay S. the sum o! £200, Sc 
place it to account of tho Y. B. Oo. as per advice. 

T T 2 
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tSecU 1. — In regard to conircLcis : 3, -4. (a), 

(ft) (c) , c fc: B. ( g) (h).] 

— M/’ The bill wae directed to deft., caehier of 
the CO., & he accepted it: — Held: (1) it was a general 
rule tliat an acceptor of a bill of exchange was per- 
sonally liable ; (2) the words “ place it, etc., as per 
advice ” made no difference ; (3) deft, was per- 
sonally liable. — Thomab v. Bishop (1733), 2 Barn. 
K. B. 320 ; Kel. W. 130 ; Lee iemp. Hard. 1 ; 7 
Mod. Itep. 180 ; Kidg. temp, H. 9 ; 2 Stra. 955 ; 
94 E. K. 627. 

A nnotaiiotts : — Apld. Mme r. Charlcn (1850), 5 E. & 11. ‘J78 ; 

Herald v. Coanali (1870), 40 J. P. 507. 

2643. Partner accepting bill — Signing own name 
as well as firm’s name.] — A bill of exchange was 
drawn against a lirui of B. A Oo. B., one of the 
partners, acrepted the bill, signing the name of the 
finn, “B. 6c Co.,” 6c adding his own underneath. 
B. died, 6c the holder of the bill took out an 
originating suniiiions for the administration of 
B.’s estate;, on which an order was made for the 
a(hn ini strati on of the estate, distinguishing the 
separate from the partnership debts : — Held : tlie 
acceptance of the bill was the acceptance of the 
firm, 6c the addition of B.’s name did not make 
him separately liable . — He Bahnard, Edwards v. 
Barnakd (1880), 32 Ch. D. 447 ; 55 L. ,7. Ch. 935 ; 
.55 L. T. 40 ; 34 W. B. 782, C. A. 

2644. Agent Indorsing bill.] — A. in London acted 
as ag(‘nt of B. 6i Co. in Paris for a small commission 
upon tiieir general business. B. 6c (Jo. requested 
A. t-o remit tliem a bill on Portugal, wliich A. did, 
6c indorsed it. The bill wfis dishonourc'd by non- 
licceptanci ; : — Held : (1 ) A. was bound by his un- 
qualified indorsement ; (2) evid(;nce to show tliat 
A. was actnig merely as B. 6c (Jo.’s agent was not 
admissible: — C odpy r. Harden ( 1810), 7 Taunt. 
159; 2 Marsh. 454; 129E. B. 01. 

Annot<itionH : - Expld. ( 'list ri<iu<‘ r. (1S55). tU 

1 < '. SM . Refd. I 'ry r. Hill ( 1 81 7 ). 7 Taunt . 31)7. 

2646. .| — (Jastrique v. BuTTroiicct (1855), 

10 Moo. P. (\ C. 94 : 4 W. B. 415 ; 14 E. B. 427, 
P. C. 

Jnixotation: — CoQsd. & Distd. Abrey r. (Tux (1800), h. 1{. 

5 C’. P. 37. 

(ft) Where Agent qualifies his Signature, 

2646. Agent accepting bill — “On behalf of” 
company.] — A bill of exchange to pay to drawer’s 


order at three montlis after date the sum of £137 10s., 
value received in account (fire policy No. 697 ), was 
directed to C,, general agent of the A. Co., 8, York 
Street, Manchester, who wrote upon it : “ Ac- 

cepted, payable at 8, York Street, Manchester, on 
behalf of the co. — C.” In an action against C. on 
this bill : — Held : he was personally liable as 
acceptor. — Herald v, Connah (1876), 34 L. T. 
885 ; 40 J. P. 567. 

2647. “ Per procuration ” company — No 

authority to accept.] — A bill of exchange was drawn 
by pltf. upon a mining co. & accepted by deft, in 
this form : “ Accepted per pro, the A. Mining Co. 
Payable, U., London, manager.” At the trial it 
was proved that the co. consisted of deft. & three 
other x>erson.s, who jointly had worked the mine. 
Deft, had no authority to accept bills on behalf of 
the CO. : — Held : deft, was personally liable upon 
liis accei)tance to the bill. — Owen v. Van Uster 
(Von Ubter) (1850), 10 C. B. 318 ; 20 L. J. C. P. 6 ; 
16 L. T. O. S. 194 ; 138 E. R. 128. 

! Annotations : — Distd. lie Haruard, Edwards t\ Raraard 
i (1886), 32 Ch. I). 117, C. A. Refd. Mathews v. Marsland 
• (1856), 27 L. .1. Ex. 1 is. 

1 2648. .] — A bill of oxcliange, dii c(;ted to 

1 ” D., purser. W. Mining Co.,” was accepted by him 
; as follows : ” D., per pro, W. Mining Co.” D. 

; was a member of tlu* co., which was not incorpo- 
j rated : — Held : D. was personally liable on this ac- 
' ceidanco.—NicHoLLK (Nichols, Nicollh) v. Dia- 
mond (1853), 9 Exch. 154 : 23 L. J. Ex. 1 ; 22 
L. T. O. S. 79 ; 2 W. B. 12 ; 2 C. L. B. 305 ; 156 
; E. B. 60. 

i Annotations : — Apld. Hair r. Charlo.s (1856), 5 E. tk. H. 978. 

, Distd. Mathous v. MarHlaiid (1858), 27 L. J. Ex, 14 S. 
Apprvd. .kuioH V. .lackHon (1870), 22 L. T. 828. Refd. 
Ah'xaiidor ??. Sizer (1860), 20 L. T. 38. 

2649. “ For ” company, “ purser.”] — A bill 

, of exchange, purporting to be ” for v*due received 
* in machinery sux)X)lied to the H. Mining Co.,” was 
directed to deft, as an individual. Deft, wrote 
across the bill the words “ Accepted for the co. — 
A. B., purser.” Deft, was purser of the mine, but 
! was not a member of the co. : — Held : he was per- 
: sonally liable as acceptor. — Mare v, Charles 
1 (1866), 6 E. & B. 978 ; 25 L. J. Q, B, 119 ; 20 L. T. 
1 O. S. 238 ; 2 Jur. N. H. 234 ; 4 W. B. 207. 

! Annotations : — Apprvd. Broom Batchelor (1856), 1 11. & N. 
: 256. Apld. I’enrobo r. Martyr (1858), E. B. & B. 499. 

i Distd. RiehardHon v. WilliauiHon (1871). 40 T<. .1. 0 B 
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2646 i. Agent accepting hill — “ For " 
(listingnishcd Jruin “ per vro.”\ — An 
aeceptaiKH' In the worda “ for R., T. R," 
Ih to be governed by t h(' general rule of 
lawai>i>llc;able to principal & agent, & is 
not equivalent, according to the law 
merchant, to tho form *' per jh'o. R., 
T. 1\” Tin* former exprcaslon does not, 
like the latter, import a Hpeelal & 
limited authority to do a specific act, 
nor does it put the draw<T of a bill 
accepted in that form upon discovery 
whether the agent, has exceeded his 
authority. — O’Rkim.y r. RiriiAKPaoN 
(1865). 17 t. h. [{. 74.— IR. 

0 . Agent draieing bill — "Agents.”] 
-”M. & Brothers, acting us agents for 
L. T. & V., purelutsed coal, without 
stating to the vendor tl\at they were 
aetlng as agents, & upon receipt of the 
eoal sent in payment a draft d^a^vn by 
them, & accepted by their prineii^ala, 
to which tlioy signed their own names 
as drawers, adding the word *' Agts.-’: — 
Held : they were i)erRonally liable as 
drawers. — Riem v, McCTiesnet (1858), 
8 C. V. 60.— CAN. 

d. Commissioner.”] — Deft., 

08 comr. of a railway ot»., drew a bill of 
exchange on the co. to pay for work done 
on the rai Iway, & signed It *' R,, comr,” 
The payee knew for wltai purpose the 


bill was drawn, & that deft, was agent 
of tUq co. In an action by an iudor- 
s<'c. : — Held : doft. personally liable. — 
Pkele V. Robinson (1800), 4 All. 561. — 
CAN. 

e. Fxictor accepting hill—” For behoof 
of” named princi 2 >al.]—<J.’ti factor ac- 
eepted a bill “for behoof of i\ for 
value received in meal — JJeld : the 
factor was per.stuially liable to summary 
diligence at the tlrawcr’s instance. — 
WEBriTKli V. M’OALMAN (1818), 20 J. 
417.— SCOT. 

I. President accepting bill — " 7Tf8i- 
dent” — Pill draicn on ” j>resident ” of 
raiheay compang ct‘* 7iot on company .] — 
The cluiTter of a railway eo. gave i>ower 
to the CO. to be<;omo parties to bills, & 
enatded that any bill acMM'pted by the 
president wdth the counter-signature 
of the secretary should l>e binding on 
tlio CO., that the seal should be un- 
necessary, & the preside,nt, etc., so 
accenting any bill slionld not be per* 
somvlly liable. A hill addr(‘stH'd ” To 
the president. Midland Railway ” was 
accepted “ For Midland RaU^vay of 
Oanada accepted R., Secretary ; C., 

President”: — Held: C., the president, 
was personally liable, the bill not being 
drawn upon the oo. — M adden r. Cox 
(1879), 44 U. C. R, 542 ; affd. 5 A. R. 
473.— CAN. 

g. Seerdary accepting ftiZZ — (7am* 
tmny ” pet ” seerdary.] — A bill of 


excUaugi' addressed to ” (i.. Secretary, 
Riehardsoii Hold Mining (’o., Belle- 
ville, Ontario,” was accepted thus : 
” lUehardsoii Hold Mining Co per 
O., Secretary ” :—//pW it was not 
the aeeepttinfM' of deft., 8: lie w'us not 
personally liable. — R obeutson r. Glass 
(1869), 20 C. P. 250.~ -CAN. 

h. Treasnrer accepting b\ll — As ” trea- 
surer ” — put draum on ” treasurer ” com- 
pany.] — A, eo. being indebted to 11., 
deft., the eo.’s treasurer, tilled in one 
of tlie printed forms of hills used by 
him as such treasurer for the co.'s 
acccidances, the bill iM'iug stated to be 
drawn on deft, as, *’ T., Tr. C. S. Ry. 
Co., St. Thomas.” & it was accepted by 
him as ” T., Tr.” The bill was received 
liy IT. as the co.’s acceptance, & he 
afte rwards indorsed it for value to pltfs., 
who also took it believing it to be the 
eo.’s aeeeptancc ; — Held : deft, was 
personally lial>lc as acceptor, the bill 
being draevn on & a('e(*pted by hint 
personallv, & not t)y or for the oo. — 
Lainu r. TavU)U (1876), 26 C. P. 416.— 
CAN. 

As ” treasurer ” company.] 

— Deft, accepted a bill drawn upon him 
us treasurer of the Wolf Island Ry. 
& (Janal Co., thus — ” Accepted, G., 
Treas. W. I. R. & C. Co.," adding 
[ the co.'s seal: — IT eld : he was per- 
I sonally liable. — F obteb v. Geddes 
I (1856), 14 U. O. R. 239.— CAN. 
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145. PoUd. Herald v. Tonnah (1876), 34 L. T. 885. Distd. 

AtkiDB V. Wardle (1889), 58 L. J, Q. 13. 377. 

2650. Executors accepting bill — executors 
of ** testator.] — Exors. carried on their testator’s 
trade in that character, & in the ordinary course of 
the business accepted a bill of exchange, describing 
themselves in it simply as exors. of their testator : 
— Held : neither the above circumstances, nor the 
form of the acceptance, relieved the estate of one of 
the exors., who died in the lifetime of the other, 
from the ordinary equitable liability upon the 
bill. — L iverpool Borough Bank v. Walker 
( 1859), 4 De G. & J. 24 ; 45 E. K. 10. 

For full anus., see Bins ov Exc*n\NOK, 1 'romissory , 
Notes & Negotiarle iN'sriUMr.xTs. | 

2651. Managers accepting bill — ** As Joint mana- < 

gers of association. ] — A bill of exchange directed i 
to defts. as follows : “ To J. & S., joint managers of | 
the R. Insurance Assocn.,” was accepted by defts. , 
thus : “ Accepttid, J., S., as joint managers of the j 
R. Assocn.” In an action by an indorsee against | 
defts. as acceptors of such bill : — Held : (1) defts. i 
were personally liable on the above acceptance ; 
(2) the int roduction of the word “ as ” in the ! 
acceptance, before “ joint managei’s,” made no | 
difference with respect to such liability, — Jones v, 1 
Jackson (1870), 22 L. T. 828. I 

(c) Where Agent aigna PrincipaVa Name, i 

2652. Agent drawing bill.] — A., B., & O. carried on 
business as partners under the name of B. &; Son ; 
A. & B. died, <fe C. employed deft., who had pre- 
viously acted as clerk to the firm, bo wind up affairs. 
In this character deft, attended the warehouse, & 
transacted business with diff(u*ent persons on 
account of the firm. In these circumstances deft., 
using & signing the name of the firm, drew upon If., 
a debtor to the firm, a bill of (.‘xchange, which H. 
accepted. In an action upon the bill : —Held : 
deft, was not liable as thcj draw(.T, his name not I 
being affixed to it, without some proof that he had 
no authority to draw bills in the name of the firm, 
or that he had not acted hand fide, Qu, : wh<*ther, 
if it had beem proved he had no such authority, he 
would liave been liable in an action upon the bill. — 
Wilson r. Barthrope (1SJ37), 2 IM. A W. ; 
IMurp. A H. S] ; () L. .1. Kx. 251 : 1 .)ur. 919 ; 150 
E. R. 1008. 

Amutfatitm : — Expld. .lonkliis r. llutcJiiiison (1840), 13 

O. B. 714. 

7?. Promiasonj Notes, 

{a) Where Agent signs icithout Qualification, 

2653. Note made — “As secretary & by order of 
the committee of ” society.] — Deft, signed a pro- 
missory not/C in the follo^\ ing terms : “ I promise 
to pay, as secrt'tary, A by order of the committee 
of the K. Society, to M. or order, tlie sum of £200 
for value rec<*ived ” : — Held. : deft, personally 
liable on tin? note. — R ichards r. RuEO(i (18,50), 27 
L. T. O, S. 184. 

2654. By “two of the directors of “ com- 

pany “ by & on behalf of “ company — Note sealed 
with company’s seal.] — A promissory note in the 
follo^ving terms, “ Three months after date we, 
two of the directors of the O. Go., by A on behalf of 
the CO. do hereby promise to pay to M. or order the 
sum of £67, value received,” was signed by t’wo 


directors of a registered joint-stock co. & sealed 
with the co.’s seal, but not countersigned by the 
secretary of the co . ; — Held : the promissory note 
was binding on the co. & not on the directors who 
signed it. 

Even if the note had been void against the co., it 
would not have been good against defts. (Pollock, 
C.B.).— Agos V, Nicholson (1850), 1 H. A N. 166 ; 
25 L. J. Ex. 348 ; 28 L. T. O. S. 66 ; 4 W. R. 776 ; 
156 E. R. 1161. 

; —Distd. l*rlcc r. Taylor (1860), 5 H. & N. 540. 

Apld. Aloxaudor r. Sizer (1869), L. K. 4 Kxoli. 102. 

Distd. Dutton r. Marnli (1871), 19 W. U. 754. Apld. 

Herald r. CV>iinah (1876), 34 L. T. 885. Refd. Hindus r. 

Melrose (1858), 27 lu .1. Kx. 326, Kx. (^h. ; Kelucr r. 

Baxter (1866), 36 L. J. P. 91. 

2655. “ In account of “ company.] — A pro- 

missory not e wius made in the following form : 
“three months after date we jointly promise to pay 
F. S. or order £600 for value received in stock in 
account of the L. Co., I Jd.” It was signed by three 
directors of the co., a joint-stock co. incorporated 
with limited liability, & countersigned by the secre- 
tary of the CO. : — Held : the directors who signed 
it were not personally liable on the note. — L indUS 
V, Melrose (1858), 3 ]J. A N. 177 ; 27 T.. J. Ex. 
326 ; 31 L. T. O. S. 36 ; 1 Jur. N. S. 488 ; 6 W. R. 
441, Ex. Oh. 

Annotations 'Distd, BoUoiuloy v. Fishor (1862), 1 H. & C, 

211. Apld. Alexander v. Sizer (1869), 38 L. J. Kx. 59 ; 

Dutton V. Marsh (187 1 ). 1.. B. 6 Q. B. 361 . Distd. Rlchard- 

Hon V. WillianiKon (1871). 46 L. Q. B. 145 : Chapman r. 

Smethurnt. (19091 I K. B. 927. C. A. Mentd. J’onroso v. 

Martyii (1858), 28 L. .1. Q. B. 28; Kelner v. Baxter 

(186(5), 36 li. ,1. C. P. 91. 

2656. “As directors of” company — Coun- 

tersigned by manager.] — A promissory note signed 
by defts., who described ihemstdves on the note 
as directors of the F. Co., Ltd., A countcirsigned by 
the manager, was in thr*sc^ word*^ : “ ihr(‘e months 
after dnte we ])romiso to pay the E. Bank, or order, 
the sum of £1,000, valm* receiv(‘d ” : — Held: (1) the 
no(.c‘ ph‘dged the pei’sonal liability of the makers ; 
(2) an equitable plea, alleging tlie form of the note 
to have be(‘n a mistake, A the iuttuition to have 
been to make the* co. only responsible, was not 
proved if payee maintained that lie always intended 
to secure the makcu’s’ ])ersonaI liability. — CotiRT- 
ADLD V. SAITNDKTtrt (SaNDEIIS) (1867), 16 L. T. 
562; 15W. R. 906. 

2657. By “members of the executive com- 

mittee on behalf of ” Industrial & provident 
society.]— D(dts., members of an imiegistered 
society <*nroll(^d A cf’rtitied undcM* Industrial A Pro- 
vident Societies Act, 1851 (c. 31 ), gave a promissory 
note* in th<* following b)rm for a debt of the society : 
“ twedve months aft;(‘r dat<? wc*, Uk* undersigned, 
b<*ing members of the executive committee, on 
b<*half of the L. A S. W. Ry. t N)-operaf iv(* Society, 
do jointly promise to pay,” etc. : — Held : they were 
personally liable. — (iRAV v , Rapek (1866), L. R. 1 
C. P. 694‘; liar. A Riitl). 794 ; 14 W. R. 780. 

A nnotations : ~ Folld. (*ourLaul(l v. SaunderH (1867), 16 L. T. 

5(52. Mentd. Itc InlcriifiliouaJ Pal.(‘al Pulp A l^apor Co. 

(1876). 24 W. B. 535 ; JC v. London, IC.rp. Boalor, (1893] 

2 Q. B. 146. 

(5) Where A gent qualifies his Signature, 

2668. “ Churchwardens & overseer ” — Described 
In note — Without qualification.] — A parish vestry 
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1. President; secretary '* — J}escribed 
in note — Without Qualification- Seal of * 
company affixed to note.] — I^pon a noUi 
HifCned C., Pres’t Or. Trunk Telojn’aph ) 
Co.; W,, Soorotary Grand Trunk Tolo- 
srraph Co.,” with the seal of the co. 
affixed : — Held : the makern were not | 
personally liable. — City Bank v. Cheney 
(1858), 15 U. C. R. 400.— CAN. 


m. Se/rciary *' — Described in note 
— M'tthout qualificalion.] — C., secrelary 
of an inHurance co., Rave a note in the 
f(dhm4njr terniH: ‘‘£1006 curreney — 
sixty days after date 1 promise t-o i>ay 
to the order of W. £1000 value received 
by O. M. & F. Insurance tJo. payable at 
G. Bank in II.” Siirned ” H. G., 
Socretarv O. F. Co.”: — Held: he was 
iKirsonally liable. — ARMorn i\ Gates 
(1859), 8 C. P. 548.— CAN. 


n. ” Assignee " folUrwing firm name <£• 
{non name — Dest'rihnl in note — Without 
qualifirafion.] -A. tic B., who carried on 
buHinesH In partnership under the name 
of M. & CV>., made an asslKniuent to 
deft. Ij. a trust deed was afterwards 
execuU'd under wlUch L. had to carry 
on the businosH & had no authority to 
make promissory notes or accept billB of 
exchange on behalf of M. & Co. No 
payment was to bo made on behalf of 
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resolved to borrow money from N., who advanced 
it, & took promissory notes for the amount made 
by P., W., & F., churchwardens & overseer, who 
added to their signatures the titles of their respec- 
tive offices. Interest was paid on the notes from 
the parochial funds, & the accounts containing the 
item were allowed by the vestry ; & W., with other 
pari8hionoi*s, signed the allowance in one instance, 
p., W., & P. resided constantly in the parish. In 
an action brought on the notes against P., W., & 
F., the jurv found for pltf., & the ct. sustained the 
verdict. — B ew v, Pettet (1834), 1 Ad. & EL 196 ; 
no E. B. 1181. 

Jamtatinm: — Befd. Furnlval v. Coombs (1843), 6 Scott. 

N. R. ; .lones r. IIoffhcB Evanii (1850), 5 Exch. 104. 
Mentd. Dowling r. Ford (1843), 12 L. J. Ex. 342. 

2659. ‘‘As directors** — Described in note — As 
promising “ Jointly Sc severally ** to pay “ on behalf 
of ** association.] — Defts., directors of a joint-stock 
CO., gave pltf. the following promissory note, in 
part payment of a debt of the co. : “ We jointly & 
severally promise to pay H. or order the sum of 
U250 on behalf of the W. Assocn.” The note was 
signed by defts. “ as directors ” : — Held: (1) the 
words “ jointly & severally ” were equivalent to 
“ jointly & p(‘rsonally ” ; (2) defts. were personally 
liable to pltf. on the notc^. — Healey (Heeley) v. 
Story (1«4H), 3 Exch. 3 ; 18 L. J. Ex. 8 ; 12 
L. T. O. S. 131 ; 154 E. B. 731. 

Jnnntutions : — Consd. & Distd. Maclae r. yuthcrland (1854), 

3 E. & P. 1. Expld. & Distd. JaiiduH v. McIroHC (1857), 

5 W. 11. 758. Consd. Alexander v. Sizer (1800), L. II. 4 
Kxeb. 102. Apld. Allan v. Miller (1870), 22 L. T. 825. 
Distd. DuUon v. Marwli (1871), 10 W. II. 754. Reid. Gray 
V. lUoer (1800), liar. & lUiUi. 701. 

2660. “Directors** — Described in note — As “the 
directors of ** company, “for ourselves Sc the other 
shareholders of this company.’*] — Deft., a director 
& shareholder in a joint-stock co., together with 
three othei’s, made the following ^oinissory note: — 

“ We, the director’s of the Boyal Bank of Australia, 
for ourselves Sc the other shareholder’s of this co. 
jointly Sc severally promise to W. or bearer, on etc., 
the sum of etc., for value received on account of 
the CO. Signed A. IL, 0. I),, E. F., directors.” 
Deft, having been sued thereon in his individual 
charact'Or : — Held : he was pei’sonally liable. — 
Penktvil l\ Oonnkt.l (1850), 5 Exch. 381 ; 1 L. M. 

A \\ 398 ; 19 L. .1. Ex. 305 ; 15 L. T, O. 8. 207 ; 
155 E. B. 100. 

Apprvd. Macluo r. .Siitherbuid (1854), 3 
K. & H. 1. Refd. Lindufci v. Mdrosc (1808), 27 L. J. Ex. 
32(5, Ex. i'h. 

2661. “Trustees ; secretary” — Described in note 

— Without qualification — Note headed with building 
society’s name.) — A promissory note \vas made in 
the following form : “ M. Building Society. — We 
promise to pay to P. £100 with interest, etc., for 
value received. — H. Sc T., trustees ; F., secretary 
-—Held : the parties wlio signeil the note \vere i 
personally liable upon it.— Price v. Taylor & j 
FisiiKH (iSOO), 5 11. A’ N. 540 ; 29 L. J. Ex. 331 ; ! 
2 L. T. 221 ; 0 .lur. N. S. 402 ; 8 W. B. 419. 1 

AntioMiom : — Folld. Itottoinky v. Fishor (18G2), 1 II. & C. 

21 1 ; Allan r. Miller (1 S7UI, 22 L. T. S25. Reid. CourUuld 
r. SunndorK (1803), 10 L. T. 60’-i ; DuUon v. Marsh (1871), 
21 L. T. 4 70. 

2662. As acting “ for ** building so- 

ciety.) — The trustees of a building society signed 


a promissory note in the following terms ; “ We 
promise to pay A. £200 for the S. Building Society. 
— ^B. 0. D., trustees ; E., secretary ** ; — Held : the 
trustees were personally liable. — ^A llan v, Millbr 
(1870), 22 L. T. 825. 

AnnoiaiUm : — Consd. Jones v. Jackson (1S70), 22 L. T. 828. 

2668. “ Directors ; secretary *’ — Described in 
note — Without qualification — Note headed with 
building society’s name.] — ^Deft., secretary of a 
benefit building society, signed a promissory note 
in the following form : “ M. Building Society, 

No. 3. Birmingham, Sept. 1, 1866. One month 
after demand we jointly & severally promise to pay 
J. B. the sum of £120, with interest thereon at 
the rate of £6 per cent, per annum (myable half- 
yearly), for value received. — W. H., S.B., directors; 
W. F., secretary ” : — Held : deft, personally liable 
on the note. — ^Bottomley v, Fisher (1862), 1 H. & 
C. 211 ; 31 L. J. Ex. 417 ; 6 L. T. 688 ; 27 J. P. 
23 ; 8 Jut. N. 8. 896 ; 10 W. R. 669. 

Anmiation Reid. Dutton r. Marsh (1871), L. R. 6 Q. B. 

3«l. 

2664. “ For ** company, “secretary ** — ^Described 
In note — Without qualification.] — Deft, was secre- 
tary to a ry. co. not empowered by its Act to give 
bills Sc notes, Sc, the co. being in want of funds to 
complete its line, a sum of money was borrow^ed of 
pltfs., to wdiom the following promissory note, 
signed by deft., was given: “ On demand I pro- 
mise to pay to A. Sc Co. the sum of £1,500 with 
interest thereon until paid. Value received for the 
M.,T., Sc W. By. Co.— S., secretary ” :— Held : (1) 
it appeared on the face of the note itself that it was 
signed by deft, as agent for Sc on behalf of the co. ; 
(2) he was not personally liable thereon to pltfs. — 
Alexander v. Sizer (1869), L. R. 4 Exch. 102 ; 
38 L. J. Ex. 59 ; 20 L. T. 38. 

Annolaiion : — Distd. Chapman r. Smethurst, 11909] 1 K. B. 

73. 

2665 . “As chairman * * — Described in note — “ As 
directors ** — Note sealed with company’s seal. ; — M. 

& others, directors of a joint-stock co., borrowed for 
purposes of the co. the sum of £1 ,600 from D. The 
instrument which they signed & gave as security 
was a promissory note, iii which they described 
themselves, in the body of the instnmient, as 
directors, Sc by the signal ure of M. as chairman, but 
did not express themselves as signing on behalf of 
the CO. They, however, affixed thereto the cor- 
.porat<‘ seal of the co., although that was not requi- 
site to the validity of tlu* not/C as a security for 
money borrowed for purposes of the co. The co. 
having become insolvent, 1). sued M. & the other 
directors who signed tlie promissory note for the 
amount thereof on their personal liability : — Held : 
their description as directors & chairman in the 
bodv of & subscription to the note. Sc the presence 
of the corporate seal on the instrument, did not 
furnish sufficient- evidence necessarily to exclude 
the influence that defts. borrrowed the money Sc 
signed the note on tlicir personal rt^sponsibility. — 
Dutton r. Marsh (1871), L. B. 6 Q. B. 361 ; 40 
E. J. Q. B. 175 ; 24 L. T. 170 ; 19 W. B. 754. 

Annotatioiui .’—Distd. Atkins r. Wardle (1889). 58 L. J. Q. B. 

377. Consd. Chnpmnn r. iSmethurst, I19‘)91 1 K. B. 73, 

927, C. A. Folld. Landes r. Marcus & Davids (1909), 25 

T, L. R. 478. Reid. Avery r. Churlesworth (1913), 30 

T. L, R. 215. 

2666. “ Managing director ” following names of 
company Sc director — Described In note — Without 


M. & Oo. except through him. I’ltfs., 
after L. became trustee, supplied goods 
to him for whieh a eerlaln s\mi was dm' 
to them. L. wanted \dtfs. to draw on 
M. & Oo., whieh they refused to do, 
insisting that L. wOvS (ho only person 
by whom a draft could bo aecepted. 
Afterwards L. gave thorn six pro- 
iiilssory notes & signed tlteni in the 


name of “ M. & C.'o., Lortimer, assig- 
nee.'* Home of the bills remaining 
unpaid, pltfs. sued on them : — Held : 
the mere addition to his signature of 
words describing him as an agent, or as 
, filling a representative character, did 
' not exempt him from personal liability. 

I In determining whethiT a signature 
' on a bill is that of the principal, or that 


of the agent by whose hand it is written, 
tlie construction most favourable to the 
validity of the instrument shall be 
adopted, &: L. was ean’>ing on the 
business as a trusttH.’, & wliile so carrying 
it on became personally liable to the 
creditors. Sc therefore became liable to 
pltfs, on the notes sued ui>on. — B otd v. 
LoRTuaKR (1890), 30 O. R. 290, — CAN. 
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qualifleatlon— Quallfioatton to signstur* itampod.] 

— sum of d5800 was borrowed for purposes of a 
CO, & a promissory note given to the lender in the 
following form : I promise to pay to 0. the sum 
of IS300 for value received.** The signatim was 
as follows : “ J. H. S.’s Laundry & Dye Works, 
Ltd. — J. H. S., managing director,” which was 
impressed by a rubber stamp belonging to the co., 
except the words ** J. H. S.,” which were written 
by the managing director. The co. had power to 
borrow money on promissory notes, &> the 
director had authority to make notes on behalf of 
or in name of the co. : — £[eld : (1) the note was the 
note of the co. ; (2) the managing director not 
personally liable. — Chapman v. Smbthtjhst, [1909] 
1 K. B. 927 ; 78 L. J. K. B. 654 ; 100 L. T. 466 ; 
25 T. L. R. 383 ; 53 Sol. Jo. 340 ; 14 Com. Oas. 
94 ; 16 Mans. 171, C. A. 


2667. 


C. Cheques. 

Drawn by directors — In favour of one of 


themselves — Not described as directors or as acting 
for company.] — A., B., & 0., three directors of a ry. 
co., in fraud of the co. drew a cheque upon the co.’s 
bankers in favour of one of their body. This 
cheque, though bearing the stamp usually im- 
pressed upon documents issued by the co. & 
countersigned by the secretary, did not upon the 
face of it i^urport to be drawn on behalf of th(^ co., 
nor did the drawers describe themselves therein as 
directors : — Held : the co. not liable for the 
amount to a bond fide holder for value. — Seiirelt. 
V. Derbyshire, Staffordshire & Worcester 
Junction By. Co. (1850), 9 C. B. 811 ; 19 L. J. 
0. P. 371 ; 15 L. T. O. S. 254 ; 137 E. R. 1110. 

For full anns., see Companies. 

2668. On behalf of company — Request to 

honour cheque.] — Directors of a co. are not per- 
sonally liable to find casli for cheques drawn by 
them as officers of the co. upon the co.’s bank, & 
which the bank may choose to honour when the co. 
has no funds at the bank. A letter written by such 
directors, at a time when the co. has funds at the 
bank, requesting the bankers to lionour cheques of 
the CO. drawn in a particular manner, is only an 
intimation not to treat cheques as cheques of the 
CO., unless signed in that manner ; it is not any 
representation either of any authority in the direc- 
tors to overdraw the account or that there will be 
funds forthcoming to answer the cheques, & it does 
not imply any undertaking on the part of any 
director signing it tliat he will personally pay or be 
answerable for any cheques, thougli drawn in that 
particular manner, if they should not be jiaid by 
tiie CO. As neither the directors who signed such 
letter nor those who, by cheques drawn in con- : 
fomiity therewith, subsequtuitly overdraw the j 
account incur any personal liability, so neither do | 
such directors as at siibsequ(?nt meetings confirm | 
the letter, or acquiesce in the cheques drawn in con- j 
formity with it. — B eattie v. Ebury (Lord) i 
(1874), ‘L. R. 7 H. L. 102 ; 44 L. 1. Ch. 20 ; 30 ! 
L. T. 581 ; 38 J. P. 564 ; 22 W. K. 897, JI. L. j 

Annotaiiona : — Apld. M'C'ollin v. Oilpin 5 Q. B. D. 

390. Distd. Yorkshire Ky. AVaiftfon (.'o. v. ABxclure & 

Cornwall Minerals Ky. Co. (1881;, 4 a L, T, 747 ; West 

lA)ndon Commoreiftl Bank t?. Kitson (1884), 13 i). B. 1>. 

360, C. A. Mentd. Weeks v. Propert (1873), L. H. 8 C. V. 

427 ; Halbot t?. Lens, (1901] 1 Ch. 344. 

2669. Cheque form headed with company’s 

name — Not signed by secretary.] — A cheque drawn 
in favour of pltf . was stamped near the top with the 
words ” B. M. & CV)., Ltd.,” &> was signed by 
two defts. as follows ; ” B, M., director, S. H. D., 
director. secretary,” the space for the sig- 

nature of the secretary being left blank. The name 
of the CO., did not appear anywhere except at the 
tof) of the cheque : — Held : defts. personally liable 


V. Marcus & Davids 


on the cheque. — ^L andes 
(1909), 26 T. L. R. 478. 

D. Statutory Beguirementa in Case of Companies. 

See^ now, Companies (Consolidation) Act, 1908 
(c. 69), ss. 63 (3), 77. 

2670. Liability where statute not complied with.} 

— P. directed a bill to a co. of limited liability by the 
name of the S. W. Steam Packet Co., its full name 
being the S. W. Steam Packet C%, Ltd. M., scer^ 
tary to the co., wrote across it “Tijcepted, 
at Messrs. B. & Co. — M., secretary Mp the co.’* 
bill was not honoured ; — Held : M. 
liable to P. under Joint Stock Oompames Act, looo 
(c. 47), s. 31.— Penrose v. Martyr (1168), E. B. A; 
E. 499 ; 28 L. J. Q. B. 28 ; 6 Jur, N. S. 362 ; 6 
W. R. 603 ; 120 E. R. 595. 

Annotations : — Consd. Atkins v. Wardlo (1889), 58 L. J. 
Q. 1). 377 ; Stacoy v. Wallis (1912), 106 L. T. 544. 

2671. Substantial compliance with statute.] — 

Where a bill, drawn upon a co. by its corporate 
name & sealed with its seal, having the name of the 
co. circumscribed, was accepted by two persons 
styling themselves directors of the co. appointed to 
accept that bill, & tlie acceptance was counter- 
signed by the co.’s secretary ; — Held : such accept- 
ance was sufficiently expressed within 7 & 8 Viet, 
c. 110, s. 45. — Halford v. Cameron’s Coalbrook 
Steam Coal & Swansea & Louohob Ry. Co. 
(1851), 16 Q. B. 442 ; 20 L. J. Q. B. 160 ; 17 L. T. 

O. S. 25 ; 15 Jur. 335 ; 117 E. II. 948. 

2672. .] — The directors of a joint-stock bank 

whose proper name was ” The Union Bank of 
Calcutta,” issued instruments in the following 
form ; ” We promise to pay on account of the pro- 
prietors of tlio Union Bank of Calcutta, to the 
order of C. I. Co., the sum of 10,000 rupees. 
Value received. (Signed) J. R., W. O., directors.” 

The directoi’s had power to bind the shareholders 
by issuing instruments of that description : — Held : 

(1) they were in a form wliich bound the share* 
holders ; (2) tliey were substantially made in the 
name of f4io partnership firm. — Forbes v. Mar- 
shall (1855), 11 Kxch. U>6 ; 24 L. J. Ex. 305 ; 25 
L. T. O. 8. 117 ; 3 C. L. 11. 933 ; 1.56 E. R. 788. 

Annotation : — Apld. (iordoii V. 8(*a, Fur & Life Assce. 8o(5. 
(1857), 20 L. J. Ex. 202. 

2673. 

ilius : 


.] — A bill directed to aco. was accepted 

Accept<‘d payabhi at, etc. — C. & M., 
directors of ” the co., such acceptance being coun- 
tei*sigricd by tlie secretary. 'Flie directors were in 
fact autiiorisJid to ae.cept bills. In an action 
agaiust C. & M. personally : — Held : the acceptance 
complied with the rf*quireinent;S of Cos. Act, 1862 
(c. 89), s. 47, ifc bound the co. — Okell v. Charles 
(1876), 34 L. T. 822, C. A. 

Annotation : — Reid. Cieipiuan v. Smothurst (1909), 78 L. J. 

E. B. 654, ('. A. 

2674. Name of company incorrectly stated.] — A co. 

was registered by the title of ” The South Siiields 
Salt Wabir Baths Co., Ltd.” Fltfs. drew the 
following bill of exchange; ” Six months after date 
i)ay to our order the sum of £125 for value received. 
—Salt Water Baths Co., Ltd., South Shields,” 
wliich was accepted as follows ; ” Accepted pay- 
able H., B. A Co.’s Bank, South Shields.— J. P. W., 
chairman, T. S. B. & J. S. B., directors, South 
Shields Salt Water Batlis Co.” An action having 
been brought upon tlie bill by pltfs. against the 
chairman & directors : — Held : (1) the two varia- 
tions from the proper designation of the co. wore 
sufficient to bring defts. within Cos. Act, 1862 
(c. 89), s. 42, tije intfmtion of wliich was to insure 
extreme strictne.ss in regard to the use of the regis- 
tered name of the co,, not onljr in enforcing the use 
of the word ” Limited,” but in all other respects ; 
(2) plifs, were entitled to judgment. — Atkin.s 
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Sect* 1. — /w regard io contracts: Suh-sect* 3, Z).; 
fnih-sect. A. ^ («)•! 

(Atkin) & Co. v, Wardle (1889), 58 L. J. Q. B. 
377 ; 61 L. T. 23 ; affd, 5 T. L. K. 734, C, A. 

Annotation Distd. StACcy v. Wallis (1U12), 106 L. T. 644. 


2576 , ,] — Dofle., two directors & the secre- 
tary of* a CO., the registered name of which was the 
B. Hyndicate, Ltd., accepted a bill of exchange on 
behalf of the co., giving the name of the co. as 
“ The O. P. B. Syndicate, Ltd.” ; — Held : the 
name of the co. was not “ mentioned ” in the 
acceptance in accordance with Cos. Act, 1862 (c. 89), 
R. 4 1, <k th(i co. not having paid the bill, deft s. were 
under h. 42 personally liable tliereon. — Nassau 
Stkam Press v. Tyler (1894), 70 L. T. 376 ; 38 
Sol. Jo. 363 ; 1 Mans. 459 ; 10 K. 582. 


AnnoiaiiouH : Distd. Dcruiaiinc Co. v. AhIiwoHL (1905), 

21 T. L. It. 510 ; Stacey v. Wallis (1912), lOG L. T. 544. 

2676. “Limited’* omitted. from name of com- 
pany. 1 — A bill of exchange, drawn upon a limited 
CO. in the proi)er name, was accepted for the co. by 
two dir<jctors, but the word ” limited ” was omitted 
by accident from the acceptances On the bill being 
dishonoured i>y the co . : — Held : the name of the 
<H>. was RuOiciently mentioned in the bill within 
(^os. Act, 1862 (c. 89), ss. 41, 42 ; (2) the directors 
were not personally liable. — D ermatink Co., Ltd. 
V. AsinvORTii (1905), 21 T. L. It. 510. 


Amuftation : — Distd. Stacey 
544. 


r. WalliB (1012). lOG L. T. 


2677. “Ltd.” for “ Limited “—Company name 
not mentioned in acceptance.] — The provision in 
(V)s. (Consolidation) Act, 1908 (c,. 69), s. 63, Oiat 
every limited co. shall have its name mentioned in 
ail bills of exchange luirport-ing to he si^a‘d by or 
on behalf of the co., is sunicietilly complied with if 
the name of the co. upon wlunn a bill is drawn is 
correctly st-at-ed in the address witliout b<*ing al.so 
ment’ion(‘d in fh<* acc-eptanei* ; A the name is 
Hufflcieiitly “ meiit ioiK^d ” within tin* above sect., 
although ihe abbr<*viat.i<m “ Ltd.” is written after 
th<‘ name of the eo. instead of the word ” 1 JmiUul.” 

Where a bill was drawn ui>on A addressed te a 


limited CO., with the abbreviation “ Ltd.” after (he 
name of the co., & accepted by “ J. W., T. H. W. 
& H. B., secretary,” J. W. & T. H. W. being 
directors of the co., but the name of the co. not 
being mentioned in the acceptance : — Held : the 
name of the co. was ” mentioned ” in the bill, & 
J. W., T. 11. W., & H. B. were not i^ersonally 
liable on the bill.-^TACEY & Co., Ltd. v. Wallis 
(1912), 106 L. T. 544 ; 28 T. L. R. 209. 

2678. Equitable defence — BUI drawn by agent in 
own name on principals — Release of principals dis- 
charges agent.] — A banking co. made advances at 
request of M. & B. to C., agent of M. & R. in 
Australia, upon bills of exchange drawn by him 
upon M. & It. These bills were dishonoured b/ 
M. & R.,who had entered into a deed of composi- 
tion with their creditors, which was executed on 
behalf of the banking co. Dividends had been 
received under this deed by the banking co. An 
action having been brought in Australia against C. 
for the amount of their advances upon the bills, 
& damages for their non-acceptance : — Held : the 
action must be restrained, as the banking co. had 
been distinctly informed that the bills were drawn 
by C. as agent for M. & R., whom the co. had 
relieved by executing the deed & taking a dividend 
thereunder. — Walker v. Brooks (1856), 4 W. R. 
347. 

Sub-sect. 4. — Contracts on Behalf of Foreign 
Principal. 

A, In General. 

2679. Presumption that agent personaUy liable.] — 

Where a British agent is buying for a foreigner 
according to the univcTsal understanding of all 
j)cr.sons in trade, ihe credit is then considered to be 
giv(in to the British buyer, & not to the foreigner 
(Lord Tenterden, C..(.). — Thomson v. Daven- 
port, PyNNEY V. PONTKJNY, DA\"ENrORT r. 
Thomson, No. 2179, ante. 

Annotations :—ExvlA. St luiial/. r. Avrry (1851), 20 L. .1. 

0, H. 228. Distd. Mah.my r. K(*k\il6 (1854), 14 (t B. 390. 

Dbtd. r. Ollor (1 85(0. ISC. B, 905. Apld. Elbiiicor 


PART X. SECT. 1, SUB-SECT. 4.- A. 

2679 i. J'resnmjiiion that aurnt jnr- 
stnnitlu liatdt'A - In un action ariMHK 
out (»r a ('oniiniHHion to jinn^UaM' luiy : — 
UrUi : the factor or ajyc'nt of a ]>rincipal 
rcHidinK in a forclirn country In alone 
pcr.^onallv rcNtxniHihlc to third i»artn‘s. - 
Dixon r. Etc (18SI), 7 L. N. 213.— 
CAN. 

2679 ii. .1 liKMiur. v. Dixon 

(1882), 11 B. L, 323.- -CAN. 

2679 iii. — - Question of fart.] 
\Vlx<‘lhcr an aixcnt i>ur|H»rlinM: to con- 
triw't for a forx’ljjjn principal la to he 
considciM'd to liavc plciij^cd IiIn oavu 
credit or not i.N a (picstion «if fact 
d(‘ptMuliiar on the intention of the ct>n- 
triictintf particH; in aMccrtainiini his 
in(4‘nlion the character of the trans- 
action it the snl>j»*c.t -mat ter of iho 
<‘()ntract arc luatcrial facts to h<' con- 
Hidcrcd. - ("iiKONO r. Loumann (1907), 
V. L. B. 571. -AUS. 

2679 iv. .1 — McrchuntN in 

Loith, on iK'Ualf & G,, of lluin- 

l»urK, sold to pursuers acarjro. it at the 
time of the transact Ion pursuers \v<'rc 
aware that they acted as agents. The 
q luxation hoinp wliether. there heint; a 
hrtxach of the contract, the atrents w<*re 
personally liable: — tleld: (1) inaiich cir- 
cumstanees, t here was no rule of law in 
the matter, but mei*cly a qut>ation for 
the jury ; (2) where the principal was a 
foreigner, tficre iniirht bo a presumption 
in favour of thclialxility of the atrent of 
a stroiifrer kind than wMien ho was not, 
but it was a presumption of foet, not of 
law, liable to be rebutted by other 
evidence in the case ; (3) treating this 


case as a jury question, the agents were 
not liable. — Mn’rifKLL, Cadki.l iv' tki. 
r. IMIJJ.AH (18G0). 2 L. T. G0.~ SCOT. 

2679 V. - PrcJiumption of lair.]-- 

A 1 1 hough t he pxTsoiial liuhilit y »»f a fact or 
is by law presumed when he iwts fora 
foreign i)rinci]ml, yet Ixc may ahvays 
fret* hiiUHclf from sucli liability by tlxc 
contract It self, or destroy the legal pre- 
snn\t)tion by the circninst uncos attend- 
ing tlxc transaction.-- Ciiank A Nolan 
(1875), 19 L. V, .1. 309.— CAN. 

2679 vi. Presumption of fact .] — 

Wh^Tc it is sought to make the ug<*nt 
of a fon'jgn prmcipul liahh* on a con- 
tract. there is no presumption of law, 
hut the case must he determined by the 
particular facts. But in the uhsence of 
evidence to the contrary, it will be pre- 
' Slimed, ns a matter of fact, that credit 
was given (o the agent— M cGavin r. 
Wii.soN (18GG), 1 Ind. .Inr. N. S. 405. — 

; IND. 

2679 vii. Question of intention.] 

— Deft, instructed pltf. to make surveys 
1 ftxv lw<x forciguors, A showed him letters 
from them authorising him to get 
surveys made, but only on condition 
that payment ahould be made out of 
dividends to accrue to the foreigners on 
i shares in a co. of which deft, was 
; managing dir«*ct or. Pltf. did the work, 
A received from the secretary of the co. 
1 a payment on account, which, the 
secretary said, was charged to the two 
foreigners. Pltf. sued deft., as prin- 
cipal, for balance : — Held : deft, acted 
solely as agent A the fact that his 
principals w’cre foreigners did not make 
him liable. The question is always one 


»>f jut (Mil ion, A (left, did not intcuid to 
hind liiiiiNclf. Jenkins v. Hutchison, 18 
h. J. Q. B, 274. A Leans v. Nicholson, 
21 J.. .1. Q. B. 311, cited. — T aylor r. 
Davkxport (1910), 11 \V. L. B. 257. — 
CAN. 

2679 viii. Limits of presumption .] 

— Where a contract is made with the 
agent of afonign principal the presump- 
tion that credit wasgivcii to thcagent , A 
n(»t to the lulncipal. applies only to cuse>, 
w1i(*rc lh<* principal is undisclosed : 
it mceNhurily cannot apply where the 
agent expressly eonlratdH a.s such. — 
(|0LI)S(UIMIT)T r. Mxcdonalp (1909), 9 
S. B. (N. S. W.) (;93.-^AUS. 

2679 ix. ti'here jmneijxd 

described.] — An ugt'ut is not liable on 
behalf of a disclosed foreign principal, 
except wluTc he has acted without 
pro]HT authority from the prinfcipal, or 
where he l\as c-xpressly hound liimself 
for the obligation of the principal. — 
F’KKKMAN'n.K V. MACKENZIE, .S. A. L. B. 
(1915). ('. 1». D. 5GS.— s. AF. 

2679 X. If here liability ex- 

jjressly limited at time of contract.] — An 
agent with power to raise money, 
wixose principal resides abroad, is per- 
sonally liable to an attorney retained 
by him to OArry on suits for the prin- 
cipal, unless he limits his liability at the 
time. — .T ack r. CT.kws (1848), 3 Kerr. 
037.— CAN. 

o. Agent in fact sub-agent for 
foreiffn jyrincijxil — Immediate principal 
dischnted but not foreign principal .] — 
Lemire r. Dixon (1882), 11 R. L. 323. 

—CAN. 
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Act. V. Claye (1S73), L. li. 8 Q. B. 313. Consd. Hough r. 

Tv 

(1853), 2 h<. & U. 89 ; Green r. Kopko (185(>). 18 C B 
649 ; Collen V. Wright (1857), 8 E. & B. 647 rMiller, Gibb 
r. ternith & TjTcr, [1917] 2 K. B. 141, C. A. 
l^or full anne., see S. C. No. 2179, ante. 

2680 . .] — ^By the usage of trade, credit is 

underetc^d to be confined to the agent in the case 
of principals residing abroad. — ^Paterson v. Gan- 
DASEQUI (1812), 15 East, 62 ; 104 E. K. 768. 

Annotations Seymour v. Pychlnu (1817), 1 B. & 

Md. 14; Mahony v. Kokul6 (18:>4), 2 C. L. 11. 343 ; 
PpnnoiJ r. Alexander (1854), 23 L. J. Q. B. 171. Consd. 

(1893), 03 L. J. Q. B. 1, C. A. 
KeM. fhomson r. Davenport (1829), 9 li. & C. 78 ; Green 

Bisl>ourg v. Bruckner 
(1858), 27 L. J. C. P. 90. Mentd. Ducloe r. Rylund (1821), 
5 Moore, C. P. 518 n. ; Robinson v. Gleadow (1835), 2 
Bing. N. C. 15G ; Trueman v. Loder (1840), 4 Jur. 934 ; 
Higgins r. Senior (1841), 11 L. .1. Kx. 199; Hmvth v. 
^derson (1849), 7 C. B. 21 ; Ilunifrey v. Dale (1857), 
W ’ Hottomley v. Nnttall (1858), 5 C. B. 
At Reid ic Glasgow Draper (1801), 4 L. T. 
050; Wake V, Harrop (1861), 8 .lur. N. S. 845, Ex. <?h. ; 

w/m®*' ^ Curtis v. 

Williamson (1874), L. R. 10 Q. B. 57. 


2681. .] — Whore a factor to one beyond the 

sea buys or sells goods for the person to whom he is 
factor, an action will lie against or for him in his 
own name, for the credit will be presumed to be 
given to him in the first, case, & in the last the 
promise will be presumed to bo made to him, & the 
rather so, as it is so much for the benefit of trade. — 
Gonzales v. Sladen (1702), cited in Bullor’s 
Nisi Prius, 5th ed. p. 1 28. 

Annotations :--ConBd. Haiighton r. Matthews (1803), 3 
Bos. & P. 485. Distd. Mahony v, KekiilO (1851), 14 C. B. 


2682. .] — An agent in England for merchants 

in Russia who guarantees “ the stiipment shall be 
in conformity wuth revenue laws of Great Britain, 
so that no inipediment. shall arisen upon im})ortation 
thertiof, or in default the consequcuice shall rest 
with the H(;llers, ” makes himself personally respon- 
sible to the buyer. — Ri^dhead r. Gator (1815), 1 
Stark. 14. 

2683. .] — Sernhte: an agent who sells goods 

for a foreign principal is responsibh' for a breach of 
contract by his principal in not delivering them. — 
Peterson r. Ayre (1853), 13 i\ B. 353 ; J38 E. R. 
1235. 


For full inni8., see of Goons. 

2684. .] — Where an agent in England con- 

(ract.s on belialf of a foreign princijial he is pre- 
sumed to contract ix'rsonaJly, unless a contrary 
int<ui(i(»n plainly apT)ears from evid<mc(* contained 
in tlie document itself or in t he surrounding circum- 
sUinces. If tliere is no such evidence, th<* presump- 
tion prevails that the agent has no authority to 
pledge the credit of the foreign princijjal in sucli 
way as to establish privity between such ]>rincipal 
op the other party, 6c that lie is ptTsonally liable on 
the contract. — Uarpkk & Sons v. Keller, Bryant 
iSiCo., Ltd. (1915), 84 L. J. K. B. 1696; 113 J.. T. 
175 ; 31 T. L. R. 284 ; 13 Asp. M. I.. G. 98 ; 20 
Com. Gas. 291. 


:—Comd. Mercer r. W'right, (JraJiaiii (1917), 
tP' **‘^’'* APl4* Miller, Gild» r. Smith & Tyrer, 
119171 2 K. B. 141. C. A. 


i 

! 


2685. .] — Where a written contract of sale is 

m^e by an agent on behalf of a foreign undisckised 
principal, if the contract on its true construction 
plainly yiuimorts to create t)rivity of contract be- 
tween the foreign principal 6c the English buyeu*, 
t he agent is not liable on the contract. — Mercer v, 

^ (1917), 33 T. L. R. 343. 

2686. A^nt s right of stoppage in transitu.] — An 
^ent who buys goods on commission for shipment 
to a pnncjpal abroad is to some extent in the posi- 
tion of a vendor, & has the vendor’s right of stop- 
page tn iranmtu (Blackburn, J,). — Ireland o. 


Livingston (1872), L. R. 5 H. L. 395 ; 41 L. J. 
Q. B. 201 ; 27 L. T. 79 ; 1 Asp. M. L. C. 389, H. L. 


Annotations: — Consd. & Expld. Jefforsou v, Quemer (1874), 
30 L. T. 867. Distd. A Extd. Imperial Ottoman Bank 
V. Cowan (1874), 31 L. T. 336, Ex. Cli. Bxpld. Re 
Tapponbeck, Eat p. Banner (1876), 24 W. K. 476, O. A. 
Consd. & Distd. Oassaboglou v. Gibb (1883), 11 Q. B. 1). 
797, C. A. Expld. & Distd. Lindsay, Graoie v. Barter 
(1885), 1 T. L. K. 508. Consd. Dufouroot v. Bishop (1886), 
18 Q. B. D. 373. Consd. A Expld. Loring v. Davis (1880), 
32 Ch. D. 625. Expld. & Foll^ Swan v. Meilen (1892), 30 
Sol. Jo. 668, C. A. Consd. & Apld. Furness, W^lthy v. 
Wliito, [18941 1 G. B. 483, C. A. Expld. & FoUd. Sohol- 
fleld V. Londcflboroiigh, |189()1 A. 514, 11. L. Expld. 
Dupont r. Brltinh South Africa Co. (1901), 18 T. L. R. 24. 
Expld. & Extd. Miles r. RuslehurHt (1900), 23 T. L. R. 142. 
Consd. & Expld. Houldor t\ Publio W orks Gomr., Public 
W^ks Comr. r. Houldor, [1908] A. C. 270, P. C. Expld. 
& Extd. Kopitignlla Rubl)er Estates v. NatJonal Bank of 
India, 119091 2 K. B. 1010. CoDsd. Landauer r. CJraven tfe 
Speeding, (19121 2 K. B. 94. Consd. & Expld. liarberg r. 
Blythe, Green, Jourdain, Selmcider r. Burgett & Newsam 
(1915), 85 L. J. K. B. 005, C. A. ; Weigall v. Runoimaii. 
[1915] W. N. 401. Refd. Bank of England v, Vagllano, 
118911 A. C. 107, H. L. ; Stroms Bruks Akt. v. Hutoldu- 
son, 11905] A. (J. 515, II. L. ; Blddell v. Clemens Horst, 
119111 1 K. B. 214 ; Tiie Kroiiprinzossin Ceollio (1016), 32 
T. L. R. 139; Groom r. Barber, [1015] 1 K. B. 316. 
Mentd. Macmillan r. London Joint Stock Bank, il917] 2 
K. B. 439, ('. A. 


R. Affcnt's LiahilUy io he sued. 

{a) JEhcrc Agent signs unihoul Qualification, 

2687. General rule — Letter from third party to 

principal not amounting to election.] — Ifitfs. sent to 
deft., dealer in gelatine paper, ov('r whose door was 
inscribed “ Sole agent for K. 6c (>o., of Vienna,” a 
\vritten order, addressed t o liim p(‘rsonally, for gela- 
tine paper, to be deliv<Tvd by monthly instalments. 
Deft, replied by leU(‘r : “ I acknowhfige with 

thanks rc^ceipt of your favoiu’ containing order for 
one hundred 6c fifty reams of gelatine, which I 
have forwarded to lx. in Vienna, to be executed in 
monthly parcels of thirty r(‘ams each. — P.” Some 
parcels of the ordered goods were sent by K. to 
England, invoiced to deft., 6c w^erc' by liim dc'livorcd 
io pltfs. D(‘lay ocenrred in sending thc^ r(^maindcr, 
6c pltfs., after jiressing ded’t. to comp)(‘t(* delivery, 
wrote at last to K. : “ Wo gav(> your All*. J*. an 
order,” eie. ” W<* must fall ba(dv upon you ir» case 
of any claims, if the goods ai’e not. (lelivcTed.” An 
aedion having boon brought against deft, for 
breach of contract for non-(;omi)Iet ion of delivery, 
he denied his personal liability: — Held: (1) the 
ord<}r 6c accei)tarice foriiKul a contract botwoon 
i»ltfs. Ac deft. p«}rsonally ; (2) pltfs. had not by 
their subsequent, letters t.o the manufacturers of 
the pa]>or elected to tnuit tliem as prinoif)als.'-- 
I>RAMBTTK(J V. PoLLTTZER (1S73), 2S Ji. T. 470 ,* 21 
W. R. 682. 

2688. Agent described in contract — As acting “in 
behalf & representation of *’ named principal.] — 

The rule that a contract made in England by an 
agent on Ix'half of a foreign principal is to be con- 
sidered the contract of the agent is not confined to 
the case of goods sold 6c to be deliv<*red in England. 

By an agreomcuit made b(.‘tw(‘en d(‘ft., in behalf 
6c representation of 1’., a foreign imrchant at 
Havana, 6c pitf., who contracted to scm*v(‘ as stoker 
on board a slimmship belonging t o P., it was agreed 
that if 1)1 tf. was discharge^d before the vessel reacluul 
Havana, pltf. should be entitled to certain com- 
pensation, 6c after reaching Havana P. should be 
at. liberty to confirm & contiruu) the agD^ement for 
a longer period. Pltf. being discharged before the 
vessid reached Havana ; — Held : (I ) the agreement 
showed that, in the first instance, the intention was 
to give credit to deft. ; (2) deft, was personally 
liable to pltf. for breacli of the agreement. — Wilson 
V. ZULUETA (1849), 14 Q. B. 405 ; 19 L. J. Q. B. 
49 ; 14 L. T. O. 8. 251 ; 14 .T. P. 23 ; 14 Jur. 860 ; 
117 E. R. 159. 

Annotations : Muliony v. Kokiil6 (1854), 14 0. B. 
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Sect. 1 . — In regard to contracts: Sub-sect. 4, B. (a) 

& (b), C. & I?.] 

390. Ezpld. Groon v. Kopko (1850), 26 L. J. C. P. 297. 

Refd. Sharp v. FIcMh (1864). 10 L. T. 338. 

2689. ‘‘As agents for ** named principal.] — 

Paicb V. Walker, No. 2545, ante. 

For lull anns.p see S. C. No. 2545, rirt/e. 

2690. As acting “ on account of ” named 

principal.] — Gadd v, Houghton, No. 2546, anle. 

For fiill anns., see S. C. No. 2516, rmfe. 

2691. As acting *‘ on behalf of named 

principal.] — Ogden v. Hall, No. 2538, ante. 

2692. Contract stating goods sold *‘ through the 
agency of ** agent.]— Glover v. Langford, No. 
2555, ante. 

For full amis., see S. C. No. 2555, ante. 

(b) Where Agent qualifies his Signature. 

2693. Agent signing — “ As agent.”] — Hahn v. 
North German Pitwood Co., No. 2569, ante. 

2694. Admissibility of usage.] — K.,thc 

London agent of II., a foreigner residtmt abroad, 
contracGnl expressly “ as agent & on behalf of R.,” 
by bouglil & sold notes, to sell to pltf. tar, to be 
shipped from a foreign port : — Held : K. was not 
liable on the contract. Qu. : whether evidence 
was admissible to show that by the usage of the 
Baltic trade an agent contracting in such circum- 
stances was personally liable. — G reen v. Kopke, 
(1850), 18 C. B. 549 ; 25 L. J. C. P. 297 ; 27 L. T. 
C. S. 172 ; 2 Jur. N. 8. 1049 ; 4 AV. K. 598 ; 139 
E. K. 1484. 

Annotations : — Distd. LlnduH v. MclroKcs (1858), 31 L. T. 

O. H. 30; OKlCMby v. YjflcaiaH (1858), E. 13, & E. 930. 

Apld. Glover r. Lunsford (1892), 8 T. L. H, 628 ; Hahn 

r. North Gorman Pitwood Co. (1892), 8 T. L. H. 557. 

Refd.JJumfrcy v. Dale (1858), 31 L.T. O. S. 328. Ex. (7i. ; 

OoHlandoH r. Gregory (IHOO), 6 .lur. N. 8. 483 ; IluUdiinson 

r. Tathum (187:0, 42 L. ,r. C. P. 200. 

2695. ”By authority of & as agents for” i 

principal,] — By a charterparty purporting t/O be 
made in London, to be entered into between 
pltf., owner of the ship N., then at Genoa, defts., 
of Ijondon, merchant .s, it was agi’eed the N. should 
proceed to ^J\>rrevieja it there load from the factors 
of dcjfts. a full cargo of salt in bulk, cargo to be 
brought to it taken from alongside at defts.’ risk &> 
expense, which defts. tliereby bound themselves to 
slup, it, being so loaded, should therewith 

proe<‘ed to Memel, & deliver same, on being paid , 
freight at a certain rate, etc. ; <t the charterparty, 
purported to bt* signed by defts. “ by authority of, 
it os agents for, S., of Memel.” On an action being 
brought against dedtvs. on this charter]mriy : — 
Held: (1) defts, were personally liable, although 
they had signed the contrmjt “ by authority of, & 
IIS agents for,” a foreign principal ; (2) in determin- 
ing the question wh(*ther d(‘fts. were personally 
liable, tlie whole, of the cUai’terparty must be ' 
looked at, it the iuU‘ntion of the contracting parties 
collected from the whole of the instnunent. — I jEN- 
NARD V. IIOIUNSON (IS, 55), 5 K. & B. 125 ; 24 L. ,T. 
Q. B. 275 ; 1 Jur. N. S. 8,53 ; 3 C. L. H. 1363 ; 119 
E. B. 428. 


2696. “ By authority of our principals as 

agents ” — ^Admissibility of custom.] — I)1illeb, Gibb 
V . Smith & Tyreb, No. 2585, ante . 

For full annd., see S. C. No. 2585, ante. 

2697. ‘‘For ” principal.] — ^V., a provision 

merchant in France, being in want of a person to 
act under him as preserver of provisions, applied to 
deft., a provision merchant in London, to recom- 
mend him a proper person. Pltf. being willing to 
go out, a written contract was prepared, which pur- 
ported to be made between V. & pltf., by which 
pltf. agreed to serve for a stated time in France as 
preserver of provisions under V. on having a free 
passage out & 30s. a week as wages. This contract 
was signed in London by pltf., & was signed for V. 
by deft, thus, ” For V., K.” Pltf. sued deft, for 
his wages under the contract : — Held : deft, not 
personally liable. — Mahon Y v. Kekule (Rukull) 
(1854), 14 C. B. 390 ; 23 L. .T. 0. P. 54 ; 22 L. T. O. S. 
224; 18 Jur. 313 ; 2 W. R. 155 ; 2 C. L. R. 343 ; 
139 E. R. 161. 

Annotations: — Folld. Green v. Kopke (1856), 18 C. B. 549. 

Apld. Flinn v. lloylo (1 893), 63 L. J. Q. 13. 1, C. A. Refd. 

\nW V. Harrop (1861), 6 H. & N. 768. 

I 2698. Admissibility of parol evidence.] 

— On demurrer to a declaration on a charterparty, 
in the body of which deft, was described as being 
j “ agent of A. B. & Co.” (foreign merchants), & 
wliich was signed by him “ for ” that firm, the 
j question being whether deft, was personally liable 
! upon the contract, deft, argued that, the contract 
; being set- out in ha',c verba in the declaration, & no 
j other agreement being alleged, pltf. had submitted 
i the cou-struction as a question of law to the ct., A 
j could not adduce at the trial any other evidence of 
I personal liability against deft. ; whilst pltf. con- 
tended that the t erms of contract were not con- 
clusive to show deft, was not personally liable, & 
that upon the trial it would be competent to pltf. 
to establish by evidence that, though on the face of 
t he contract he declared himself to be agent for 
A. B. & Co., the contract between him &pltf. was 
that he should be personally liable. The ct. sug- 
gested that/ the declaration miglit be amended so as 
clearly to let in such evidence at the trial, & gave 
leave to amend. — Morgan v. Gray (1857), 28 L. T, 
O. S. 209. 

2699. “For” principal “as agents.”] — 

Deslandes V. Gregory, No. 2566, ante. 

For full anuB., see S. C. No. 25()6, ante. 

2700. “On behalf of ” company — Accept- 

ance of bill of exchange.] — Herald v. Connaii, 
No. 2646, ante. 

2701. Agent consignee — Named In bill of 
lading — Freight.] — M'liero cargo is dei:>osited by a 
shipowner with a warehouseman under Merchant 
Shipping Act Amendment Act, 1862 (c. 63), subject 
to a stop for freight, a consignee depositing freight 
with the wart'houseman, & taking delivery from 
him, is not ]>er8onally liable for the freight. A 
consignee named in the bill of lading, but who has 
no property in the goods A takes delivery only as 
agent, cannot be sued for the freight. — White A 
Co. r. Furness, Withy A Co., Ltd., [1895] A. C. 


Annotations Distd. OKlesby v. Yplesias (1858), K, B. K. 
930; DoBlamieB v. (ire^rory (1860), 29 L. J. g. B. 93. 
Apld. Wako r. Harrop (1S61), 6 H. A N. 768. FoUd. 
I'uice V. Walker (1870), L. K. 5 Excli. 173. CoiUld. Miller, 
Gibb r. Smith A' Tyror, [1917] 2 IC. 13, 141, O. A. Refd. 
Reid r. Drt»aper (1861). :i0 L, .1. Ex. 268 ; WillloniBon r. 
Burton (1862), 7 II. A' N. 899 ; Gudd r. Houghton (1876), 
33 li. T. 81 1 : Southwell r. Bowditcb (1876), 45 L. J. Q. B. 
374 ; Mercer r. Wiijrbt, Graham (1917), 3:3 T. L. H. 343. 


40 ; 64 L. J. Q. B, 161 ; 72 L. T. 157 ; 11 T. L. R. 
129 ; 7 Asp. M. L. C. 574, H. L. ; revsg. S. 0. suh 
nom. Furness, Withy A Co., Ltd. v. White, 
[1894] 1 Q. B. 483. 

Annotaiions : — Ezpld. Eaterj>o S.S. Co. i*. Bath (1897), 2 
Com. C'UB. 196. Mentd. Montiromery r. Foy, Morgan, 
118951 2 g. 13. 321, A. ; MeCUeane r. Gylea (1902), 71 
L. J. Ch. 446. 


PART X. SECT. 1. SUB-SECT. 4.— 

B. (V)). 

p. Agent signing — ''Agent for ."] — 
A ooutroot. for the* sale of goods was 
contained In bought & sold notes, which 


were headed ** order given through , the goods were stated to have been 
A. B.of Sydney for X.Y. of Berlin.’’ The “ bought from A. B.,” who was referred 
sold nolo was signed** A. B. agent for to as “ the vendor.” — Goldschmidt v. 
X. Y.”:— i/cW; A. B. contracted as MacDonald (1009), 9 S. R. (N. «. W.) 
agent only, though iu the bought note j 693. — AUS. 
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Cu PrincipaVe LiabUUy to be sued* 

2702. Principal undisclosed — Exclusive credit 
given to agent.] — There is a presunmtion that a 

principal does not give the English com- 
mission merchant any authority to pledge his 
credit to those from whom the commission 
merchant buys on his account. 

P. Co. were merchants in London ; deft, was 
a partner in the firm of B. & Co., carrying on 
business at Rangoon. Goods were supplied by 
pltf. to P. & Co., on their order given in consequence 
of an ^rangement between the two firms, as dis- 
closed in letters, that P. & Co. should “ purchase ** 
& send out goods on “ the joint account ** of the 
two firms, 2 per cent, to be charged on the invoice 
by the London firm, & 5 per cent, by the Rangoon 
firm, including guarantee, Pltf. had no knowledge 
of deft., or that the Rangoon firm were in any way 
interested in the transaction, until after the goo& 
were supplied ; — Held : deft, was not, as an undis- 
closed principal, a party to the contract under 
which the goods were supplied by pltf., for, on the 
true construction of the corre.si)ondence, the Ran- 
goon firm did not give authority to the London 
firm to establish privity of contract & pledge their 
credit with the English suppliers of tlie goods. — 
Hutton v, Bullock (1874), L. R. 9 Q. B. 572 ; 30 
L. T. 648 ; 22 W. R. 956, Ex. Ch. 

Annotations :^Retd. Maspons v. Mildred (1882), 47 L. T. I 

318, C. A. ; Miller, Gibb r. Iriiiiith dfc T 5 Ter, [1917] 2 K. 11. 

411, C. A. 

2703. Privity estabiished between principal & 
third party.] — Dcfts., who carried on business in | 
Australia, employed P. to buy goods for them in 
England. Lefts.’ name was placed up in P.’s 
office. The goods were ordered on forms bearing 
defts.’ name, & invoices were made out to defts. : — 
Held : (1 ) P, was acting merely as buyer for defts. ; 
(2) defts. wore liable. — Reynolds & Co. i\ Peapes . 
& Shaw (1889), 6 T. L. R. 49. 

2704. .]— Lefts., jute merchants at Calcutta, I 

appointed L. & Co. their agents for the sale of jute I 
in England at an agreed commission. L. & Co. ■ 
afterwards entered into a contract in their own 
name for the sale of a quantity of juUi to pltfs., & 
wrote to defts. infonning them they had done .so. 
Lefts, wrote to pltfs. enclosing invoice of thc‘ goods 
Ac stating they liad drawn upon them for the price. 
I*Itfs. kept the invoice, accepted the draft, Ac 
obtained th(; bill of lading. The draft was duly 


taken up by pltfs. The goods arrived in a damaged 
condition, in an action by pltfs. against defts. for 
breach of contract : — Held : (1) the above circum- 
stances excluded the application of the ordinary rule 
as to contracts between foreign & English principals, 
made through an agent in England ; (2) privity 
was established between them ; (3) the action was 
maintainable. — ^P linn (Malcolm) & Co. v. Hoyle 
(1893), 63 L. J. Q. B. 1, 0. A. 

Annotation: — Expld. Harper v. Keller, Bryant (1915), 84 
L. J. K. B. 1696. 

2705. Eflect of third party taking agent’s bill — 
Principal putting agent In funds to meet same*];— 

The right of the seller of goods to resort to anundis- 
j closed foreign principal is barred by any circum- 
stance which shows that the enforcement of that 
I right would operate injustice, 
j A., as agent of B., a merchant residing abroad, 

I bought goods of C. At the time of the purchase 
I A. did not inform 0. who was his principal ; the 
! invoices described the goods as “ bought on account 
j of B., per A.” C. afterwards drew upon A. for the 
amount, at four & six montlis, but A. became insol- 
vent before eitlier of the bills arrived at maturity. 
B., after receiving advice of the purchase, Ac of the 
acceptance of the bills by A., imde large remit- 
tances to A. on account of these &: otlier goods ; A: 
A., at the time of his stoppage, was considerably 
indebted to B. : — Held : in tln^so circumstances, it 
was not coinpetent to C. to sue B. for the price of the 
goods ; (2) the books of C. were not admissible for 
the purpose of showing that B. had b(*eu through- 
out debited by him as principal. — S myth (Smith) 

V. Andekson (1849), 7 0. B. 21 ; 18 L. J. C. P. 109 ; 

12 L. T. O. S. 450 ; 13 Jur. 211 ; 137 K. R. 9. 

Annotations : — Distd. Mahony r. KokiilA (1854), 18 Jur. 
313. Expld. & Distd. Uoala r. KcnworMiy (1855), 16 
Exch. 739. Apid. Ma(5GJur(5 v. Sclicmoil (1871), 20 W. B. 
108. Mentd. nah v. Kemplon (1849), 13 h. T. O. S. 72 ; 
Yutos t). Uuppo (1850), 14 Jur. 372 ; Sohimil/, v. Avory 
(1H51), 20 L. J. Q. B. 228; Arjuatrojur v. Htokoa (1872), 

Ja U. 7 Q. B. 598 ; IIutlAin v. Bullock (1873), L. B. 8 
Q. B. 331 ; Irvine v. Watson (1880), 5 Q. B. D. 414, C. A. 

D, AyenVe R ight to »ue Third Party. 

2706. For goods not duly delivered according to 
bill of lading — Agent shipping & paying freight.] — 

A fiei’son who Hhi[»H goods in au Jhiglisli port, as 
agent of the owiu^r of the goods resident- abroad, A: 
pays the freight for them, may maintain an action 
in ids own name for not delivering them according 


PART X. SECT, t, SUB-SECT. 4.— C. 

2702 i. PrincijMil undisclosal — Pn 
sumption as U) riyhts d; liabilities.]--^ 
principal is presumptively on 
titled to «uo & Ijc sued upon conlraet 
made by ids ajirerit in Cuiiuda, althouffl 
tUe name of the jirincipal wsis not dis 
closed by the {i+fent at the time o 
making the contnict. — HAanv v. Fajh 
banks (1847), 2 N. 8 11. 432.--CAN. 

2702 ii. — ™ Ao primiy of co7itr<ict.\~ 
A nrm of grain merehauts in Edinburgl 
were authorihcd by telegram in g<*iicrH 
terms from defender, who resided li 
B. C., to buy wheat. They according! j 
contracted with pursuers In London af 
T>rincipals, though it was known thal 
they were acting for a foreign prin 
cipal. The written contract stipulalei] 
that for the purpose of proceed iiigs 
cither legal or by arbn., the coiitracl 
was to deemed to have been made in 
England & to be iierfornicd there. 
1 ursuors tfjok a bill for the price, hut 
cargo this was not met. 
Defenders name & address were then 
for the first Umo disclosed. Founding 
jurisdiction by arrestment, pursuers 
raised an acdlon TfeW ; ( 1 ) by 

a^freeing that for all purpoBos the con* 
tract woe to be treated as a contract 
maiie in England & to bo performed 
there, the imrties settled for themselves 


the locus of the contract; (2) indc- 
pondeutly of ugrecuiient it was an 
English eoufraet ; (3) by the law of 
England tfu* ordtT tii purchase a cargo ; 
in tlio general terms then; employed did I 
not make the for<*jgn principal a party j 
to tlic English e.ontnwd, & there was , 
ru) privity of contracd, between purKuers 1 
& defender. Hutton v. Uullwh (1871), I 
L. 11. 9 (^. B. 572, cited. — OiuviN, | 
Uor'Kir& Co. V. MfiNi'KiTn (1895), 3 - 
8. L. T. IIS.— SCOT. 

2703 i. Primly fslablishtfi bet ween prin- 
cipal <i’ third parly— Facts not sujjlcicnl 
to rslahlish privity.] — A co. in N, Z. 
employwi 8., who went to London for 
the purposr, to sell goods for them 
there on efimmisslon, the eo. drsAving 
on 8. through a bunk, & the bills of 
lading being handed to 8. by the 
Loudon ofHec of tlie bank on his faking 
U]) the drafts. Finding himself unable 
to meet the drafts, 8. applied to apiilts., j 
Sc they agreed to take up the drafts, | 
receive the good*^, Sc disfiose of them In I 
conjunction with 8„ sharing his com- J 
mission with him, & charging him 
lutcrofit on the advances ma<lc. A 
consignment having been rcjcelved by 
applts. in respect of which there was 
likely to bo a deficiency of proceeds 
ImjIow the amount of the draft ta,ken up 
by them, 8. returned to N. Z., leaving it 


in their liaiuls I o dispose of. Du arrlvlug 
in N. Z. lie informed th*’ eo. of llm 
arrang<*iuc*nl. lu*- hud imiilc wit h ujiplts., 
Sc, tiiere [jclng som<‘ question as to 
whetlicr apjilts. should Imld the eon- 
sigiimcul for a better market, S. eublcd 
them, at the co. 's re<iue.st, to sell. The\ 
did HO, there was a rielieimcy. In the 
meantime 8 . liad beeomc bkpt. ; — 
licMl: (1) the raids did not take the 
ease out of (he general rule a[>]>ljc*abh‘ 
to tim ease of au agent of a foreign 
principal ; (2) tliere was no privity of 
eontraiit ereated belAveen anjilts. 8: 
the eo. ; (3) apF»lts. could not recover 
from tlio CO., either on the ground of 
privity or as for money of applts. hud 
Sc nveived by the eo. JteUl v. Rigby. 
118941 2 D. B. 49, cited. —T kknouot’SE 
Sc Do. V. Stkkuh, okkpual Ahhionek 
(1896), II L. IL 636, D. A.— N.Z. 

PART X. SECT. 1, SUB-SECT. 4.~D. 

q.On contract of hire — Replevin.] — 
Deft, in writing acknowledged receipt 
from pltf., agent of a foreign co., of a 
sewing mu/diiue on hire, Sc agreed on 
non-fulfllment of <;er<aln conditions 
that- pltf. or CO. migid- resume pusses* 
Sion, Sc deft, walveil all right of action 
for trespass, damages, or replevin by 
roason of any action taken by pltf. or 
the CO. in resuming possoHsion : — Held : 
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Sect. 1 ■ — In regard to contracts : Suh-seci. 4, D. <fe 
E, ; syb-secA. 5.] 

to the bill of lading.— Joseph v. Knox (1813), 3 
Camp. 320. 

Annotation : — Apld. v. Ltimbcrt (1839), Mad. & Rob- 

G(J3. 

2707. On bill purchased but not paid for by other 
agents of same principal.] — A merchant in England, 
correspondent of a foreign house, is not, by mer- 
cantile usage, autiiorised on that groimd only to 
pledge tins credit of tlui foreign house for goods 
bought by him on their account in England. 

A. A- Co., American merchants, were indebted to 
E. A Co., of Paris, & C. <te Co., of London, & being 
pressed for ])ayment by 13. & Co., remitted funds to 
(), 6c Co., who"i>aid <fc ov(;rpaid them, with a direc- 
tion U) remit the balance to 13. Sc Co. in Paris. In 
order to do so, C. Sc Co. bought in l^ndon, in the 
ordinary cause of business, a bill on l*aris, drawn 
by 1). Sc Co. to the order of 0. Sc Co., to be remitted 
at once to Paris, but to be paid for by C. & Co. on 
tl i(i next foreign i^ost-day . The bill was so remitted, 
but before th(‘. next foreign post-day C. Sc Co. 
failed. Sc thereupon D. Sc Co. refused to pay the 
bill. 13. Sc Co. were afterwards paid by A. A Co. in 
full. In an action by B. Sc Co. on behalf of A. & 
Co. against J>. <te Co. on the bill: — Held: 
entitled tiO r(*covor ; for if the action were to be 
considered personally theirs, they were holders for 
valuer of the hill ; Sc if not theirs, but really the 
action of A. Sc Co., C. Sc Co. were' only correspon- 
dents of A. Sc (V>. to remit the bill, & not their 
agents to tdedge their credit for the price of the 
bill.— PomiEH 1 ’. Morris (1853), 2 E. & B. 89 ; 22 
L. .1. Q. B. 313 ; 17 ,lur. lllb ; 1 W. U. 319 ; 1 
C. L. U. 429 ; 118 E. K. 792. 

For full aims., mce lUUii ok Ex<'nANGK, Promismouy 
NoTKS 6:, NKGOTIAIILK iNSTRrMKNIS. 

2708. On contract **for & on behalf of ’* named 
principal — Signed without qualification.]— Brandt 
V. Morris, No. 2.512, ludc. 

E. Pr'nieijtaVs ItUjhl to sve Third Party. 

2709. Whether contract with principal or agent — 
Question for Jury.] — Pltfs., a foreign co., entered 
into negotialions through S. A Co., Loudon com- 
mission merehaiihs, for the supply by C., deft., of 
certain ry. wheels Sc axles, A deft., in conse([ueiice, 
hud an interview, on Jan. 29, at S. A (V>.’s olVice, 
with S., oiu^ of the ])artners. A- 11., th<^ managing 
director of pltf. co. Deft, signed in a diarv of S. 
ttie, following entry : “ (\ otYers to su])]>ly one 
hundri'd A fifty sids of whe-els A axles [describing 
them] at £31 per s(*t, to he delivered free on board 


i at Hull during Feb. & Mar. This offer to remain 
open until Feb. 3 . ” On Feb. 3 S. & Co. telegraphed 
Sc wrote, “ We confirm the order for one hundred A 
fifty sets of wheels Sc axles,’* repeating the terms 
of the offer. Some of the sets wore delivered by 
deft., the invoices being made out to S. & Co., A 
they paid for them ; but the delivery of most of 
the sets was after Mar., A pltfs. sued for a breach 
of the contract. At the trial it was objected that 
the contract was with S. A Co., A not with pltfs. 
The judge left it to the jury to say whether the 
j contract was with S. A Co. or with pltfs. The jury 
found for deft. : — Held : the direction A verdict 
I were right. — Elbinoeb Act. fur Fabrikation 
VON Eisenbahn Mattcrial V. Ola YE (1873), L. R. 
8 Q. B. 313 ; 42 L. J. Q. B. 151 ; 28 L. T. 405. 

Annotations : — Distd. Maspona v. Mildred (1882), 9 Q. B. D. 
530, C. A. Apld. Harper v. Keller, Bryant (1915), 84 
L. J. K. B. 1(596. Consd. Miller, Ciibb v . Smith A Tyrer, 
119171 2 K. li. 141, C. A. Mentd. Hood v. Stallybrass, 
Balmer (1878), 3 App. Cas. 880, P. C. ; Montffomerio v. 
United Kinurdom Mutual S.S. Aasoen., [1891] 1 Q. B. 
370. 

2710. Payment to agent in account no discharge.] 

— C., living in Canada, sent through X., a country 
stockbroker in England, a power of attorney for 
sali^ of “ £1,000 Goschens standing in the name of 
C.” to defts., the London agent s of X., with instruc- 
tions to sell. Defts. sold the stock for £970, w'ith 
which (less commission) they credited X. in his 
general account with them. The account between 
X. A defts. w'as ultimately balanced by subsequent 
entries, including iw'o bills drawn by X. A accepted 
A pai(i by defts., but no payment expressly on 
account of the sale of consols. Tlu^ fact of the sale 
of the* stock was not discovered by 0. for several 
months, when X. was insolvent, A no part of the 
proceeds of sale was rect*ivcd by : — Held : defts. 
were not- relU^ved by the transactions between them 
AX., or by the fact that C. was a foreign principal 
from liability ; A judgment must be given for the 
proceeds of the stock with interest at 4 pt‘r cent. — 
(’rohsley V, Madniau, [1893] 1 Ch. 594 ; 97 L. T. 
798 ; 41 W. R. 598 ; 9 T. L. R. 129 ; 3 K. 202. 

2711. Whether principal must sue in agent’s 
name.] — Where a foreign principal orders goods of 
a broker in England, who buys them in his own 
name, thougli the vendor knows he is acting as 
agent, A the broker pays the vendor the purchase- 
money, which ho afterwards receives from his prin- 
cipal,* A it turns out that the goods were not- in 
exist i‘nco at the time of the contract, the principal 
cannot recover back the money paid from his agent, 
the broker, but- must iirocecd against t he vendor 
for it. Qu. : whether the action by the principal 


pltf. uiidt'r Mu’! a),T<‘i*inent nii«:hl iiiiiin- 
lain ropb'Mii in liis own name for the 
nuu'hlne, on m*n-fullllineut of Up' ^ 
eoutlilions. — r. Hcn’TICU, 
No. ‘Jl6.')i,, ante. - CAN. 

r. On contract for disclosctt jirin^ 

cijtal-- Ooutraci bij third partu io jtay 
auent daniaucs.] — In a eontraet entereil 
into hy an ajfent for a fort'iirn ]»rin- 
elpal, wt\o wan tliselosed, tliere was a 
elaiis<' hy which the other eontraet iavr 
party bonnd hlmsidf to pay to the uirent 
liquidated dannnres. In ease of ilelny : — 
ilefd : t-he tAKent had a pood title t4» sue 
for the dannures.- Ukvv & (\). r. 

Thomsons (1883). 20 Se. L. ll. 753. — 
SCOT. 

s. For gimls sold — Invoices in 
orinciiHiVs aawir.l — An action was 
hroiqrht affuinst applt. for the balance 
of the price of Iwoks pun’haHcd by him 
from reap., actiin; as aircnt of a Parifi 
hook dt>aler. The KulMcript ion paper & 
the account rendered were both in the 
name of t he principal : — Iletd : reap, 
wag not a factor A had no riprht to sue 
in hie own name. — DoinrRK r. Dan- 
SKRKAU (1879), 3 L. X. 22.— CAN. 


— The Montreal a^ent 

of H Paris tirni sued to ?*<‘eover tlie 
])rl<‘<* of books suiqdied by the firm 
throin;li him. Th<‘ nprent had eontrol 
of (he irtMMls, Imt (lelivered bills 
iiivoiees in tlie name of the priiieipal : 
--Held: the action in the afjcent 's 
name must he dismtssed.— Dan.skukau 
V. Kklleb (1880), 3 I,. X. 210.— 

CAN. 

PART X. SECT. 1. SUB-SECT. 4.— E. 

u. I*r€Sumjtfion as to vndisclosed 
principal's right.\ — Tlie jurenerai rnh* is 
that an unnamed priiieipal may declare 
himself & ene upon the contract maale 
for him hy his afirent : no sound com* 
inereial principle will refuse redreas 
atralnst the seller to a fort*i(?n principal 
who purehaees throinrh an aarent ; nor 
is the agent presumptively the person 
to sue & bt' sucil ; so where the agent 
leaves his employer to seek out his 
own remedy no sound principle of law 
will exclude the latter from redress 
upon the ground only of his being a 
foreigner — Hardy r. Fairb.vnks 
(1847), James, 432.— CAN. 


2709 i. U'helher contract with principal 
or agent — Frinvijtal disclosed — Privity 
established between princijml d' third 
party,]- Wciui r. Suarman (1874), 34 
M. C. 11. no.— CAN. 

2709 ii. Presumption raised by 

usage —How rebutted.] — In an action by 
a foreign principal on a contract by 
(lefts, in Scotland defts. pleaxled "no 
title to sue,” us the contract was 
entered into hy them with commission 
merchants in London os principals; 
]>roof that pursiuT had apiminted com- 
mission merchants to be his agent ; — 
Held : pursuer on dlHclosiiig himself 
as principal had title to sue. 

Although there may be a general 
u.sage in the foreign trade wliich raises 
a presumption that a British commission 
merchant oontraeJs as a principal, & not 
os an agemt for a foreign trader, the 
presumption will give way to evidence 
that the agent is acting as agent for a 
foreign trader, & w^hen this is so the 
law' of principal A agent will apply. — 
Bennktt r . Inverksk Paper Co. 
(1891), 28 Sc. L. K. 744.— SCOT. 



Pabt X. — Relations between Agent and Third Parties 


t)&3 


against the vendor ought not to be brought in the 
name of the broker. — R isboukg v , Bruckner 
(1858), 8 C. B. N. S. 812 ; 27 L. J. C. P. 90 ; 30 
L. T. O. S. 258 ; 6 W. R. 215 ; 140 E. R. 902. 


Sub-sect. 5, — Agent contracting as such for 

NON-EXISTENT PRINCIPAL. 

2712. Contract signed — “On behalf of” inchoate 
company.] — Where a contract is signed by one who 
professes to be signing “ as agent,” but ixas no 
principal existing at the time, & tlie contract would 
be wholly inoperative unless binding upon the 
person who signed it, Ik? is personally liable on it ; 
a stranger cannot by a subsequent ratification 
relieve him from that liability. 

A CO. being projected foi* caiTying on the business 
of an hotxjl, purchasing the pivmis€*s 6c stock of 
pltf., the following agreement was (‘utered into: 
“ Jan. 27, 186G. To A., B., & C., on behalf of the 
proposed It. Hotel Co., 1 here' by propose to soli the 
extra stock, as per schedule hereto, for the sum of 
£900, payable on Feb. 28, 1800 ” (signed by pltf.). 
“ We have received your offer Uy sell the extra 
stock as above, we hereby agree to accept the 
tenns proposed.” (Signed) ” A., B., &; C., on be- 
half of the G. Hotel Co.” The goods warn handed 
over to representatives of the proposed co., & were 
consumed in the business. The co. obtained a 
certificate of incorporation under Cos. Act, 1802 
(c. 89), on Feb. 20, but collapsed before the moiKjy 
was paid : — Held : (1) A., B., & 0. were personally 
liable on their agreement, as for goods sold & 
delivered ; (2) no subsequent ratification by the co. 
could relieve them from that liability mthout the 
assent of pltf. ; (3) parol evidence was not admis- 
sible to show that personal liability was not in- 
tended, — Kelner (Kelmeb) V. Baxter (1800), 
L. R. 2 C. P. 174 ; 30 L. J. O. P. 94 ; 15 L. T. 213 ; 
12 Jur. N. S. 1010 ; 15 W. R. 278. 

AfinoUUions : — Apld. Cullen v. O'Meara (18(57), Ij \V. II. 
1174. Consd. Melhailo v. Porto Alewre Ity. Co. (1871), 
L. 11. 9 C. P. 50:3. Distd. Spiller i\ PariK Skatliif? lUnk C5«>. 
(1878). 7 Cli. D. 3(58. Gonsd. llollman v. Pullin (1881), 
Cab. & El. 254, Distd. Jllytb v. FladK-aLe, Mor^can v. 
lllyth, 8milU v. Blyth, [1891] 1 (Ui. 337. Reid. Seotl. v. 
Ebury (18(57), L. R. 2 C. 1*. 255 ; McCaul v. StrauHh (1883), 
Gab. & El. 10(5 ; Be NorlUumlMuiarid Avemie Hotel Co. 
(188(3), 33 CU. I). 16, C. A. ; lie I'ateut Ivory Maiiufaetnr- 
inpr Co., Howard v. Patent Ivory Manufacturinp: ('o. 
(1888), 38 Ch. 1). 156; Hume v. Record R<^ign Jubilee 
Syndicate (1889), 80 L. T. 404 ; Nicliol« v. Retrcint’H (-anal 
(^o. (1894), 6:3 L. J. Q. 13. (541 ; TUomphon v. L. C. C., 
11899] 1 Q. B. 810, O. A. ; Keighley, MaxHted v. Durant, 
119011 A. C. 240, H. L. ; Natal Land & Colonization (’•>. r. 
J’auline Colliery & Development Syndicate, [1901] A. ('. 
120, P. C. ; Hickman r. Kent or Bomney Sheep Breeders’ 
Aasocn., [19151 1 Oh, 881. Mentd. Hugill v. Masker (1880), 
58 L. J. Q. B. 171, O, A. 

2718. Cheque signed by promoters of company.] — 
J., acting as solr. & secretary of a projected ry. co., 
by authority of the promoters, & by means of a 
cheque signed by two of them, obtained from pltf. 
an advance of £600, to be applied in payment of 
parliamentary fees, upon an aCTeement expressing 
it was “ to be repaid out of ttie calls on shares.” 


! An Act authorising the construction of the ry. 
j passed, the promoters being named therein as the 
! first directors ; & at a meeting the directors passed 
a resolution that the acts of J. should be adopted 
& confinned. No shares were allotted or calls 
I made, & the undertaking was not proceeded with: 
j — Held : (1) the advance was macle upon the per- 
i sonal responsi bilit y of those who si gned the cheque ; 

; (2) the subsequent adoption of their acts by the 
directors did not alter tiieir position. — ^Scott v, 
Ebury (Lord) (1807), L. R. 2 C. P. 256 ; 30 L. J. 
0. P. 101 ; 15 L. T. 500 ; 15 W. R. 517. 

Annotations : — Distd. (.’outts v. Irish Exhibition in Lornloii 

(1890), 63 L. T. 489 ; Blytli i*. Eladfe-utts Moripiu r. Blylh, 

Smith r. Blyth, [1891] 1 Ch. 337. 

2714. Order signed “secretary pro tempore” of 
projected company.] — On the prospectus of a pro- 
jected CO., & at its office, deft, wrote an order for 
advertising it in pltf. 's newspaper, & signed himself 
“ Secretary pro tempore.'* Two days afterwards 
the CO. was registered : — Held : as the co. was not 
in existence when the order was signed, <fc as there 
was no evidence that deft-. wi\» acting for any other 
person, he was personally liable on tlic order.— 
Hopchaft V. Parker (Ls07), 10 L. T. 501 ; 15 
W. li. 812. 

2715. Agreement for overdraft — Company sub- 
sequently formed.] — Six ptu'sons, being desirous of 
getting up a,u Irish exhibition in London, styled 
themselves the execuli \ o council of t,ho exhibition 
6c as sneli opened an account at Coutts’ in the 

J name of “ the Irisli Exhibition,” & sc^cured an 
overdraft on (pertain guarantees which pi‘OV(^d 
worthless. Subsequently a eo. was formed to 
run the exhibition, A on this co. being wound up 
j the bank sued the six persons hedortj mentioiUKl 
1 for the overdraft : — HcUl : although in one sense 
i the account was an impersonal one, it had not 
I been made out that the bank were not to bt! 

I creditors of anybody until the exhibition was 
I formed, oi* that they had substituted the co. 

I subsequently formed as t-heir dtsbtor in jdace of th(i 
I six persons, cV:; t h(‘yw(^ro liable in respect of cheques 
I drawn on the account in the form agr*ecd upon. — 
j CVjU'rrs & Oo. v . Irish Exhibition in London 
i (1891), 7 T. L. U. 313, (J. A. ; revsfj . (1890) 03 L. T. 
i 489. 

2716. Work ordered by managing director of 
i unregistered association — Before & after reglstra- 
I tion. I — I>eft. was managing director of an assocn, 

I regi, stored in 1890 for purpostj of holding an cxlii- 

bition. Before registration deft, ordered certain 
I work to be done by pltfs. for wliich he was debited 
in their books. AlUu* registration the accounts 
I were altered, tlui assocn. being debited. The 
! accounts not having been paid by the assocn., pltfs. 
j sued deft.: — Held: (1) deft, was liable for work 
done before registration ; (2) th(!ro was evidence 
! as regards work done* after registration that it was 
I agreed by all the parties that credit should bo given 
to deft. — -Drew, Wood <fc Son v. Heath (1891), 8 
; T. L. R. 111. 

2717. Work ordered by parliamentary agents of 
I proposed company.] — An advertisement of an in- 

tended application to X*arl lament for the incorjiora- 


PARr X. SECT. 1, SUB-SECT. 6.' 
2712 i. Contract signed — ** OnheJidlf of ” 
inchoate company.]— An af?ent who 
makes a contract on behalf of a corpu. 
which has no legal exi«tcucc, ih por- 
sonally liable to the third party with 
whom ho contracts. — P bxiwon v. Lmirr- 
IIALL (1895), Q. R 7 8. C. 201.-^AN. 

a Agreement to transfer claims — 
In name of non-existent firm .] — Wlierc 
B., acting as principal & for himself 
only, signed a document containing the 
following provision : ** We hereby agree 
to give F. one-half Interest in the follow- 
ing claims (describing them] in the name 
of J. B. & .Sons!** without authority 


trotn tlic owners of two of the olaiinH & 
without their knowlejlge, & HUbse- 
(lueiitly these others transferred llieir 
interest to B. : — JJetd : althougli no 
such lirrii as J. B, & Sons existed, B. 
wa5 pors<uially bound by the agreement 
as to all three claims. — M c.Mkkkix v. 
FCKitv (1{)()6), 13 B. 0. R. 20 ; 39 

«. C. R. :378.— CAN. 

b. Machinery ordered by agent of 
proposed company .] — A firm acting in 
the interests of a co. about to be formed 
coutract<*d with an engineering oo. for 
the supply of machinery, to be used by 
the new co. when formed. The co. was 
incorporated while the machinery was 


, lieing iiuMle, ife Hubsoqucntly, with the 
1 eoueiirrenee of those who had aeded on 
their l>ehalf, t-hey iirought an oetlon of 
' damages figalnst the engirjeering co,, 
I on tlie ground tluit the macJibiory 
I supplied was defective : — Held : they 
had no title to smi, seeing tliat ( he lirm 
who Jiad oontraet-ed with the engineers 
could nf»t JUit as agents for a non- 
existent- principal, ik. there was no 
jirivity of contract betwtx.n pltfs. &: 
defts., 1‘c <!oncniTing pursuer’s title 
was unavailing because no damage to 
them was alleged. — Tinnkveli.y Hugar 
Refinino C-o. V . Mirlees, Watoon & 
Yaryan Co,. Ltd. (1894), 31 He. L. R. 
823.— SCOT. 
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Sect 1 . — In regard io contracts: Suh-secta, 5 
6, A. {a)-] 

tiou of a proposed ry. co. was inserted in a news- 
paper on order of dofts., the parliamentary agents 
acting on behalf of the proposed co. : — Held : the 
affcnts were personally liable. — W ilson Sc Co. v. 
Bakrb, Lees & Co. (1901), 17 T. L. R. 473. 

2718. Undertaking to pay account for company 
not yet formed.] — Messrs. O., acting as agent for a 
then unformed syndicate, the R. R. Syndicate, 
w role to pltfs. : “ We hereby undertake to pay you 
the sum of £225 within thirty days hereof in full 
s«‘ttlement of the printing account of the R. R. 
Syndicate ; — Held : (1) Messrs. O. were liable ; 
(2) th(5 R. R. Syndicat(i was not liable, though it 
had adopted the benefit of pltfs.' work. — Hume v. 
Recoup Reion Jubilee Syndicate (1899), 80 
L. T. 404. 

2719. Contract by chairman of non-existent 
medical association.] — Deft, entered into a con- 
tract of service, with a clause in restraint of prac- 
tising liis profession within a certain area, after the 
contract of service expired with pltf., who signed 

ciiairman of a tl um non-existent medical tissocn. : 
- Held : pltf. could not sue deft. i)er.sonally for 
broach of the clause in restraint of practice. 

Tliori* is no rule of law by wliich an agent pro- 
fessing to contract on behalf of a jjrincipal, non- 
(‘xisUuit or who jnoves to i)e ipso jacto, is to be 
(loomed himself the contracting party (Watkin 
W ILLIAMH, .1 . ). — IIoJXMAN IK PuLiJN, No. 24 06, ante. 

Contracts with clubs.] — Sec Clubs. 

Contracts with exhibition committees, messes Sc 
other unincorporated bodies.] — See Part V.,8<ict.3, 
Sub-sect. 12, B., ante; Clubs; Contract. 


Sub-sect. 0.- Contracts made by Public Agents. ; 

Sec, further, Public Ai^TiiORniES Sc Public I 

Ofejcjous. , 

A. AciUms against Croxen Servaxiis and British j 
and Colonial Government Officials, i 

(a) Crown Servants and British Government ! 

Officials, j 

2720. General rule.) — An officer appointed by I 
Govt., treating as agent for the public, is not liable j 


to be sued upon contracts made by him in that ca- 
pacity. — ^Macbeath V. Haldimand (1780), 1 Term 
Rep. 172 ; 99 B. R. 1036. 


Annotuiiona : — Apld. Unwin v, Wolseley (1787), 1 Term Rep. 
C74 ; Bowen v. Morris (1810), 2 Taunt. 374, Ex. Ch. Distd. 
Thompson v. Pearce (1819), 1 Brod. & Bing. 25 ; Burrell 
V, Jones (1819), 3 B. & Aid. 47. Consd. Palmer v, Hutohin- 
son (1881), 6 App. Cas. 619, P. C. Refd. Allen v, Walde- 
Kravo (1818), 8 Taunt. 666 ; Gidlcy v. P^merston U822), 
3 Brod. & Bing. 275 ; Auty v, llutchlnson (1848), 6 O. B. 
266 ; Grant v. Sooretary of State for India (1877), 2 
C. P. D. 445 ; Dunn v, Macdonald, [1897] 1 Q. B. 401. 
Mentd. Thomas v. R. (1874), L. 11. 10 Q. B. 31. 


2721. Contract under seal.] — ^A servant of 

the Crown contracting by deed on account of Govt, 
is not personally atiswerable. — Unwin v, Wolse- 
LEY, No. 2625, ante. 


Axinotations : — Distd. Thompson v. Pearco (1819), 1 Brod. 
& Bing. 25. Consd. Gidloy v. Palmerston (1822), 3 Brod. 
& Bing. 275. Apld. Grant v. Secretary of State for India 
(1877), 2 C. P. D. 445, Refd. Allen v. VValdo^avo (1818), 
8 Taunt. 560. 


2722. Agent contracting in own name.] — A 

person entering into a charterparty in liis own name 
on behalf of Govt, is personally liable. — Cunnino- 
iiAJU V, Collier (1785), 4 Doug. K. B. 233 ; 99 
B. R. 857. 

2723. Applicable to action for breach of war- 

ranty of authority.] — The doctrine that an agent 
contracting on belialf of his principal is liable to the 
other contracting part for breach of implied war- 
raiity of authority to enter into the contract is not 
apphcable to a contract made by a public servant 
on behalf of the Crown. — Dunn v, Macdonald, 
[1897] 1 Q. B. 555 ; 66 L. J. Q. B. 420 ; 76 L. T. 
441 ; 45 W. R. 355 ; 13 T. L. R. 292 ; 41 Sol. Jo. 
348, C. A. 

Annotation : — Consd. & Distd. GruJuuu v. Public Works 
t*oiiirs., [1901J 2 Jv. B. 781. 

2724. Commissary — ^For goods supplied.] — In an 

action brought against a commissary for supply of 
forage for the army, & by whom pltf. had been em- 
ployed in that service : — Held : the commissary 
wa.s not liable. — Lutterloh v, Halsey (undated), 
cited 1 Term Rep. 180 ; 99 PL R. 1040. 


Folld. JMaclK‘atli r. IlaltJimaud (1786), 1 
Term Kep. 172. Refd. I’almer v. Ilutcliinson (1881). 50 
L. J. V. L\ 62, P. C. 

2725. First Lord of Treasury — For expenses in- 
curred in raising troops.] — S. brought an action 


PART X. sect. 1, sub-sect. 6.— 

A. (a). 

2720 i. (h'neml rule.] -An action cnii- 
in)l l»o maintuined aKahict an a>?ent 
«ii (Jovl. who liuh entered into eon- 
li'iicLs by Ihowe wln> have Hiipiilod the 
oi::ont witli floods. An indlvidinil eon- 
traolinjj: In his ollleial eapacity or as 
the u}^<‘nt of Govt, is not, personally 
luibb' on the contruet so entiTod into. 
Siudi a ruh^ arises from motives of 
imhlh* policy, for no prndent. person 
would aeecpt a pnhllo posithm at th<^ 
hazard of e.xposiim hlin.self to a nivdti- 
plieitv of private suits,— • Gheknv: e. 
Lkaman (1867), 5 Nfia. L. K. 181.— 

nfld. 

2720 il. .1 — Deft., a servant of 

(Jovt., having: jriven orders for bricks, 
pltf. belujr aware that deft, was a 
servant <d Govt., & that the bricks 
wore retiuired for bnlldlnt? bridprt's on 
account of Govt . ; — IJchi : Govt, liable 
tS: not deft, personally.— Sukknath Roy 
r. Rosa (1865). 4 VV. R. S. C. C. Ref. 1 3.— 
IND. 

2720 ill. .] — ^I^lt f. was employed by 

an uffreement in writing for a certain 
leuKth of time, the agreomont being 
signed by deft., the principal of an 
Indian industrial school in the service 
of Govt, of Canada. A fire occurred 
iu the premises where pUI. worked & ho 
was tl^own out of work. In an action 


for wrongful dismissal from serviee , 
brought against deft. : — Jitid : pltf. j 
from the eomiiieneeiuent of his employ- i 
iiK'iit knew that deft, was a Govt, i 
ollleial acting in such capacity, his ' 
salary was paid, not out of deft.’s private 
ni('au.>, but from tlu^ l>ublir purse, & 
deft, was not personally liable. — Bocz 
t'. IIITOONNAUD (1899). 4 Terr. L. R. 69, 
-CAN. 

2720 iv. Agent coni ravting as prill’ 

cip(tl .\ — Action for work 6: labour done 
for a imblle olllcer about the building 
in which the olllce was situated. I’lea 
that the Govt, should pay: — Held: 
as pltf. had eontraelt'd solely with deft., 
deft, was liable, — V ikn v. Skotte 
(1879), 2 L. N. 270.— CAN. 

2720 V. Agent receiving funds 

wherewith to jmg charges .] — Wlierc an 
agent acting for Govt, discloses his 
ogtMicy, he is not personally liable until 
he has received funds to pay the amount 
due or to pay accounts of that kind. — 
Quesnel t». B^Nl> (1886), 9 L. N. 195 ; . 
12 Q. L. R. 129.— CAN. 

2720 vi. Agent acting uithin 

scope of authority .] — ^An agent acting i 
on beMf of Govt, is not personally 
bound, but it must Iw shown ho is , 
acting within scope of his authority. > 
There is no presumption that a public 
offleer is acting on behalf of Govt. — 
Sechetary of State for India v, , 


SUTE.MAniJl MoOrilAJI (1902), I. L. It. 
26 Bom. 801.— IND. 

2723 i. Iluir far opplicahlc to 

action for breach of warruiUg of autho- 
rity.] -Aly an ugrecineut between pltf. 
A deft., described as IToviiice Treasurer, 
for & on belialf of the Queen, pltf. 
agreed to procure a copper cmin for the 
UhC of the IToviiice. The Crown having 
refused to authorise the coining, pltt. 
rt'ceived as tjompensatjou a grant of 
money “ to reimburse him expenses 
incurred in endeavouring to cxcjcuto a 
contract entered into with the Pro- 
vincial Govt, for a supply of copper 
coin— the same to be in full.” In an 
action against deft, for falsely repre- 
senting that lie luid the authority of 
the Queen : — tldd : deft., having acted 
under the dirwtiou of the Provincial 
Govt., which represented the Crown, 
had the authority of the Queen, & bv 
ivccepting t,he grant of money pltf. had 
acknowledged the contract was made 
with the IToviucial Govt., & therefore 
deft. wa.s not liable. — Sears v. Robin- 
son (1859), 4 All. 366.— CAN. 

2723 ii. .] — For acting with- 

out aut hority of law, or in excess of the 
authority conferred upon him, or in 
breach of the duty imposed upon hint 
by law, an officer of th© Crown is per- 
sonally responsible to any one who 
sustains damage thereby. — Boyd & Co. 
t>. R. (1894), 4 Ex. C. II. 116.— CAN. 
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against N., as First Lord of the Treasury, in order 
that he might be reimbiu*sed expenses which he had 
incurred in raising a regiment for the service of 
Govt. ; — Held : the action did not lie. — Savage v. 
North (undated), cited 1 Term Rep. 180; 99 
E. B. 1040. 

Annoiaiiom : — Folld. Maol»eaih r. Tlaldimaad (1786), 1 
Term Rop. 172. Refd. Palmer v, llutcliinsou (1881), 60 
L. J. P. C. 62, P. C. 

2726. Public Works Commissioners — For breach of 

contract.] — ^An action will lie against H.M. Comrs. 
of Public Works & Buildings, who are incorporated 
by stat., for damages for broach of contract ente^d 
into by them with a firm of builders for the erection 
of a public building, because (1 ) the Comrs. must be 
taken to have made the contract specially them- 
selves, & not as agents of the Crown (Ridley, J.) ; 
(2) the Comrs. are in the position of servants of the 
Crown who may be sued on their contracts for the 
purpose of obtaining a judgment declaratory of the 
right of the subject who has contracted with them 
(PHiLLiMORE, J.). — Graham v. Public Works 
Comrs., [1901] 2 K. B. 7Sl ; 70 L. .f. K. B. 800 ; 
85 L. T. 90 ; 05 J. P. 077 ; 60 W. R. 122 ; 17 

T. L. B. 540 ; 45 Sol. Jo. 538. 

Annotaiion : — FoUd. Iloper v. Public Works Comrs., 119151 
IK. B. 45. 

2727. Where Crown servants incorporated.] — 

Where servants of the Crown, being a corpn., be- 
came tenants of demised premises, & th(‘ landlord 
brought an action against them in their ollicial 
capacity for breach of the agreement of tenancy 1 S 5 
for trespass & nuisance, the points of law raised 
on the pleadings having been set down for hearing : 
— Held : as to the claims for trespass &; nuisance, 
the action must be stayed, notwithstanding that 
as to the claim for breach of agreement it ^vas on 
the authority of Graham y* Public Works Comrs., 
N(^. 2726, anlc, allowed to proceed. — Roper v. 
Public Works Comrs., [1915] J K. B. 45; 84 
L. J. K. B. 219 ; 111 L. T. (130. 

2728. Secretary of Board of Trade — For damages 
for detention of ship.] — An action under M. S. Act, 
1876 (c. SO), s. 10, against the Secretary of tlie 
Board of Trade, to recover dainag(.‘s for the doten- 
(ion of a ship for survey Avithoul- reasonable 
probabl(j cause, is witlun Crown Suits Act, 1865 
(c. 101), s. 46, & the A.-G. is entitled to demand as 
of right a trial at bar in such action, & the ct. is 
bound on his waiving that right t o change the venue 
to any county wherein he elects to have the action 
tried.— Dixok r. Farrer (1886), 18 Q. B. T). 43 ; 
56 L. J. Q. B. 53 ; 55 L. T. 578 ; 35 W. B. 95 ; 
3 T. L. R.. 35 ; 6 Asp. M. L. C. 52, C. A. 

AnmtuHon : — Consd. Graham v. Public WorkM ComrH,, 
11901J 2 K. B. 781. 

2729. Secretary of State — On contract made in 
own name.] — ^An action will not lie against a public 
agent, such as a Secretary of State, upon a contract 
really made by him as agent on behalf of Govt., 
though in his own name. — Gidley v. Palmerston 
( Lord) ( 1822), 3 Brod. & Bing. 275 ; 1 State Tr. N. S. 
1263 ; 7 Moore, C. P. 91 ; 129 E. R. 1290. 

Annotations: — Coxisd. & Folld. The Athol (1842), 1 Wm. 
Rob. 374. Consd. He TufucU (1870), 3 Ch. D. 164 ; }»almer 
V. Hutchinson (1881), 6 App. Gas. 619, P. C. ; R. r. 
Secretary of State for War, [1891 J 2 Q. B. 326, C. A. 
Consd. & Folld. Dunn v, Macdonald, 11897] 1 Q. B. 401. 
Consd. & Distd. Graham v. Ihiblio Works Comrs., 
[1901] 2 K. B. 781. Refd. Auty v. Hutchinson (1848), 
6 C. B. 266 : Grant v. Secretary of State for India (1877), 
2 C. P. D. 445. 

2780. Secretary of State for India — For share of 
booty granted in trust ” for distribution.] — By 

royal warrant booty of war w'as expressed to be 
** granted ” to the Secretary of State? for India in 
Council “ in tnist ** to be distributed by him or any 
person he might appoint amongst persons found 


entitled to share it by judgment of the Ct. of 
Adinlty. The warrant authorised the Secretary 
of State, or referees nominated by him, to give a 
decision on any doubts that might arise, which was 
to be final, unless within three months the Queen 
should otherwise order: — Held: (1) the warrant 
did not operate as a transfer of property or create 
a trust ; (2 ) the Crown still retained control of the 
booty ; (3) the Secretary of State, being merely 
agent for distribution, could not be made to account 
by those found by the Ct. of Adnilty. entitled to 
shore. — Kixloch v. Secretary op State for 
India in Council (1882), 7 App. Oas. 619 ; 51 
L. J. Oh. 885 : 47 L. T. 133 ; 30 W. R. 815, H. L. 
Annatations : — Folld. R. i’. Secretary of State for War, 
[1891] 2 Q. B. 326, C. A. Apld. Duuu v, Macdonald (1806), 
66 L. J. Q. B. 209. Consd. To T(*lra To Paoa tJ. To Roera 
Tureha, [1902] A. 0. 66, 1\ O. ReM. Bowie v. Ailsa (1887), 
13 App. Cu8. 371 ; Uolliusliead i\ Hazleton, [1916] 1 A. C, 
428. 11. L. 

2731. For arrears of pension granted by East 

India Company.] — The East India Co., as represent- 
ing ilie Crown, annexed flie terrilory of a native 
State, coiihscaled th(? Stale proport-y, granting 
1.0 the Maharajah, the ruler of the State, then an 
infant, a p(‘usion for life. TIu* co. also assumed the 
custody of his person during his minority, & took 
IKi.ssession of his privatt^ 1 ) 1*01 >erl.v. An action 
liaving been brought a.f( er his dc‘ath by tlio trustees 
in bkpey. of lus residuary b'gatei* against the 
Secretary of State for India., as tiie succ<‘ssor of 
the Fast India Co., for arrears of tlu' p(*usion, & for 
an account of tlu? private propert y, all('ging that the 
CO. had under taken tlie legal obligat ions of guardians 
of ite trustees for t lu* jMaliarajali in respect tliereof : 
— Held : in the circumstances, tiie aet.s done by tlie 
co. as aforesaid were so clearly doin* by them as 
acts of State, in respect of wliich no action was 
maintainable, that the? action sliould be summarily 
dismissed as frivolous Sc vexatious. -Salaman v. 
Secretary op State por India, [1906) 1 K. B. 
613 ; 75 J. K. B. 418 ; 91 h. T. 858, C. A. 

Annotations: -Mentd. Woods i\ I,ytU‘l((m (1999), 25 

T. L. R. <HJ5, U. A.; He Page, Hill v. PladgraG*, [1910] I 
(9i. 4 89, ('. A. 

2732. For wrongful dismissal.] — No action 

will lie against tin? SacvaUiry of State for India for 
all(?ged wrongful dismissal of an ollicer from the 
service . — kant p. Sechiotary op State pent 
India (1877), 2 C. l\ 1). 4L5 ; 46 L. J. q. B. 681 ; 
37 L. T. 188 ; 25 W. R. 818. 

Annotation: — Rold. Raphael r. IJraudy (1911), 80 L. J, 
K. B. 1067, 11. L. 

2733. Secretary of State for War — For breach of 
contract — Defence admissible.]— A motion was re- 
fused to set aside as embarrassing a def(?nce to an 
action for br(*acli of euntraeX that the contract 
was enU?red into sol(*ly in deft.’s public Sc otticial 
capacity as Secretary of State lor War, Sc not 
otherwise, & notin his private or p<‘rsonal capacity, 
Sc that he never liad, nor had In*, any prjvate, 
personal, or beneficial interest in the cont/Pact. — ■ 
O’Grady v. Cardwell (1872), 20 W. R. 342. 

2734. Mandamus.] — ^A mandamus will not 

lie against the Secr(?tary of State for War to compel 
him to carry out the terms of a royal warrant 
regulating th(' pay Sc retiring allowances of officers 
& soldiers of the army, inasmuch as no legal duty 
in relation to such officers Sc soldiers is imposed 
upon the Secretary of State either by stat. or by 
common law. — R. v. Secretary op State for 
War, [1891] 2 Q. B. 326 ; 60 L. J. Q. B. 457 ; 61 
L. T. 764 ; 56 J. P. 105 ; 40 W. R. 5 ; 7 T. L. R. 
579, O. A. 

Annotation : — Refd. Dunn v. Macdonald (1897), 76 L. T.43 1. 

2785. Master of King’s Buckhounds.] — Deft, had 
recovered against pltf.. Privy Purse to dames II, Sc 
Master of the Bucldiounds, in indebitatus assumpsit 
for goods supplied for the King’s hunt. Pltf. 
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Agency. 


1. — In regard to contracts: Suh-sect, 6, A, (a) 
dir (b) & B. ; sah-sect. 7 , A. '\ 

soughTto bo relieved against this recovery on the 
ground that the debt was the King’s <fe not his, 
he only acting in relation to liis office & not as a 
privat/O pctrson. In answer, deft, pleaded the 
verdict 6c judgments that pltf.’s present proceed- 
ing was merely for delay. The Ot. of Ch. over- 
ruled doft.’s f)lea & ordered deft, to answer the 
hill. The bill was, however, after the hearing dis- 
missed ; 6c on aj)peal to the House of Ijords the 
(Icjcree made by the C’t. of Ch. w|ls affirmed. — 
(iraham ((iHAiiAME) v, Stamfmcr (1092), 2 Vern. 
117 ; Prcc. Cli. 45; 211 E. R. 701 ; affd. 15 Lords’ 
•loumal, 0511. 

(6) Colonial Governmcnl Officials, 

2736. Agent-General — For goods supplied.] — A 
contract, was made for supplying goods to New 
Zealand Cuvi. by the Agent-General for New Zea- 
land in his olllcial name. Pltfs, had made similar 
contracts previously : — Held ; the Agent- General 
was not personally liable on the contract. — Lan- 
CA8TKU Wagon Co. v, Bioll (1887), 3 T. L. R. 071. 

2737 . For money paid away by him.J—An 

action was brought- against the Agent-General in 
hingland for a Colonial Govt., ])ltfs. being equitable 
assignees of persons who had entered into a con- 
tract with that Govt., claiming relief in respect of 
a sum ol money which pltfs. alleged had been 
received by deft-, from that Govt, as trusU^e for • 
pltfs., & afterwards in breach of trust repaid by 
liim to that Govt. I’he money in question was ' 
deposited in t)ie personal name of the Agent- 
General, k> pltfs. contended that on that ground he 
was personally responsible for it. The Govt, was I 
not jnade a part >^ to th(‘ action :• — Held : (1) deft, 
was mer(‘ agent of the Govt., 6c could not constitute i 
himself a trustee against his principals ; (2) the ' 
question could not b<‘ trit‘fl in absence of the Govt., ‘ 
the foundation of pltfs.’ case being there was 
a trust which the Govt, could not intercept. — . 
Wbigiit 6c Co. v. Mills (1890), 03 L. T. 186. 

2738. Deputy Commissary-General — For hire & ‘ 
carriage of goods & damages.] — In a suit against 
ll.M. Deputy Commissary- General for Natal, & as ; 
such reprosentiu^ ll.M. Commissariat Department, i 
to recover certain moneys as the price of hire of ' 
certain waggons & oxen, for the carriage of certain 
goods, for damagc,s for illegal acts of d<dt. or lus 
employees, A for general damage; — Ueld: (1) deft. 


could not be sued, either personally or in his official 
capacity, upon a contract entered into by him on 
behalf of the Commissariat Department ; (2) there 
was no cause of action against him ; (3) the Govt, 
revenue could not be reached by a suit against a 
public officer in his official capacity. Qu, : 
whether the ct. would have had jurisdiction if a 
petition of right had been presented & the Crown 
had ordered that right should be done. — Palmer 
V, Hutchinson (1881), (5 App. Cas. 619 ; 50 L. J. 
P. C. 62 ; 45 L. T. 180, P. C. 


Annotahons : — Distd. Hettihevvage Siman Appu v. Queen *ej 
Advocate (1884), 9 App. Cas. 571, P. C. Apld. Bainbridgo 
V. Postmaster-Ocneral, [190(5] 1 K. B. 178, C. A. Mentd 
Symons r. Baker, 1190.0J 2 K. B. 723. 


B, Actions against other Public Agents, 

Agent of foreign Government.]— Nos. 2861 
2863, post, 

2739. Army officer— For goods supplied— On order 
of servant.] — The captain of a troop, for which 
forage is fui’nishi‘d by the orders of a clerk ap- 
pointed by such captain, is not liable in an action 
lor money had & received for such forage, though 
presemt with the troop at tlie time, it not appear- 
ing that he had rciccived any money for tliis pur- 
pose from the paymaster, to wlioin it is issued by 
Govt., A upon whom the? captain is entitled to draw 
for a certain .sum regulat(‘d by the returns of the 
pij^cediug montlb— Rice v. Chute (1801), 1 East, 

Anmialiom : — Befd. Thomii.-on v. P(;arce (1819), 1 Brod Ac 

Bing. 25 ; (ibiley r. i^almcrston (1822), 7 Moore, C. 1\ 91. 

2740. On order of officer commanding 

in absence.] — A captain of a troop during the time 
of lus absence, A whih' another officer is in the 
actual command of it-, A by whom the orders for 
subsistence are issued, A the subsistence money is 
received from Govt., is not liable to pay for sub- 
sistence furnished to the men, though he is still 
entitled to a profit- upon the sum issued on that 
account, A the irooi) still continues under his 
military orders.— Myrtle v, Beaver (1800), 1 
East, 135 ; 102 E. R. 53. 

Distd. Auty r. llutohinsoii (1848), G C. B. 2GG. 

2*741 . — - .] The liability of the colonel of 

a regiment for knapsacks fuiuiished to the regiment 
by his order depends upon the question whether 
they were 8upi)lied upon his personal credit. Where 
the trade.sman who furnishes necessaries to a regi- 
ment looks to the r(‘gimental fund as the medium 
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c. Agcnl for imhlic.] — I’kuuault 
r. Baillauct, Scorr r. Lindsav (1818), 

2 B. L. 207,— CAN. 

d. Canal commisnionera — 7'V)r irork 
(loHf on ranaL] — dot’H not. lie 
ugjdiiHt the cjoinrs. of tU<‘ St-. Lawrouco 
l-anal, under 3 Will. 4, c. 17, for tlu' 
work done on ilu? cunul on a eontract 
made wit.U tliein, unions it can be 
specially Hhown lliat they nuide theiii- 
solvoH i^ersonally liable, an th«‘y niii.st 
be eoiiHldered merely us agt‘iits of Uovt. 
— Tait r. Hamii.ton (1841), G O. 8. 89. 
—CAN. 

e. CommiUec for nrrtiov of gaol — 
Signing 08 “ a committer on hehatf of the 
cmntg."] — Uefts., under 7 Will. 4, e. 28, 
were appointed a eommiltee of manage- 
ment for the erwtion of a new giud, 
A: In that eaptwity eontrueted witli plt.f., 
subscribing tlu'ir names “a committee 
in\ behalf of tlie county " : — Held : the 
committee wert' mere tigents for the 
public, & not iKTsonally liable on the 
contract. — llLAm r, Robinson (1847). 

3 Kerr, 487.— CAN. 

f. Committee of henlth — Far medical 
senHcee during (niibreak of smallpox.] 
— At a meeting of the Inhabitants of S. 
dcft«. were appointed a committee to 


lU'tuK a board of liealtli.in consequence I 
of an tmt break of BmalliK),v. They were I 
Kubseiiuontly appointed as such board ! 
t>y the Lleutcnant'doveriior. & made a I 
cuMitrnct with pltf. for medical services j 
while the disooHO should continue in the ! 
pla<re. Tliey disiH'u.sed with his ser- ' 
vices l>efore the diH<‘ase had been i 
('nulieati'd. In an ae.tion for WTongfiil , 
dismishal i—lleld : dofts. were to be 
regarded as public agents, not indi- ! 
vidually liable on the contract which i 
t ht‘y Ixail inatlc on behalf of the pnblle.-- ! 
Mi’lvAY V . Moore (1883), 4 R. & G. 326. i 
— CAN. i 

g. Hoadmaster—For work oa public | 

rotul.] — L., a roadmasler, employed C. I 
to do work on a public road, tlm agree- j 
meut l>etwtH*n them iKdngthat the work i 
was t o bo paid for when L. coihxjted the : 
road money.s. L. went out of oftlce 
before he collected the moneys. In an I 
^tion brought by C. against L. i 
Held : the credit wtw given ti> the fund l 
8c not to the personal liability of the i 
nKulmoster.—R. r. Table y (1875), 3 
Pug. 47.^AN. I 

h. Waterivorks canimissiotiers ’acting ' 
under statutory mwers—For work on the 
Mviterwwto.l— 37 Viet. c. 79 vested the 
management of the waterworks of the 
city of Windsor in a lx>ard of water 


comr.^., who were empowered li, carry 
out alterations & improvements. It 
was provided tliat the property in the 
works 8c all profits in excea^ of the 
comrs.’ disbufstunents were to be 
vested in the municipal eorpn., who 
were to have power to raise money for 
the carrying out- t)f the waterworks 
purposes, but every bye-law' for the 
raising of sums over a certain amount 
was to receive the assent of the electors. 
Ill an action against defts. for the price 
of work done by jiltfs. as eon tractors 
in couu<'ction with the waterworks : — 
Heui : (1 ) no valid contract for work 
in excess of the statutory limit could be 
entered into by dofts. except under a 
l>ye-law' assented to by the ratepayers, 
nor could any valid contract for work 
below’ that limit be entered into by 
them until after the passing of a bye- 
law passed by the council authorising 
such w'ork; (2) the board w-ere not 
paramount to the corjm. & could not 
comi>cl the municipal council to pews a 
bye -law, hut wore the agents of the 
eorpn. ; (3) the eorpn. ought to have 
bcAMi made necessary dofts. if not sole 
defts., for the question raised was 
whether the eorpn. were bound by the 
act of their agents, the water oomrs. — 
Maodouoal V. Water Combs. ( 1901 )> 
31 S. C. R. 32G.— <3AN. 
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through which he ie to obtain payment, though by 
the coloners assistance, the colonel is not personally 
responsible. — ^P bossek v . Allen (1819), Gow, 117. 
AnnoUdxon: — Expld. Cross v. Williams (1862), 6 L. T. 434. 

2742. .] — Re Oakland, No. 2515, ante. 

2743. County court clerk — For work done to 
court house.] — Deft., clerk of a cty. ct. established 
under Cty. Cts. Act, 1840 (c. 95), employed plif. io 
fit up a ct. house & offices. The question was left 
to the jury whether or not deft, contracted on the 
footing of personal liability, & the jury found for 
pltf. : — Held : deft.’s personal liability was not 
excluded by his position as clerk of the ct. or nega- 
tived by the nature or by the terms of the particular 
contract. — Auty (Autey) v, Hittciiinson (1848), 

0 C. B. 2(56 ; 17 L. J. C. P. 304 ; 12 Jur. 902 ; 130 
E. R. 1253. 

2744. Justices acting under statutory powers — 

For breach of agreement.] — ^An Act of Parliament 
(empowered JJ. in quarter session assembled, or at 
any adjournment of saiius i/O build, or order to be 
bmlt, a bridge, & enacted that they might contract 
for the buil(ling of same ; & that every contractor 
for such work should give sufficient security for the 
due performance of his contract to the clerk of the 
peace ; & that the JJ. at any general quarter 

session, or adjournments of same, might appoint 
such of the JJ. as they should think fit to superin- 
tend t/he building, etc. Tlie expenses were to be 
])rovided for out- of the county rate, & it was en- 
acted that, in all actions or proceedings at law, 
the JJ. might sue or be sued in the name of the 
clerk of the peace;, &■ that no action should abate 
by the death of any .such clerk, but that the clerk 
of tin; peace for the time being should always be 
deemed pltf., etc., deft., orresp.in all sucli actions, 
etc., or iH'oceedings at law respectively ; & it was 
provided tliat every such clerk of the peace sliould 
be reimbursed all dmnages, etc., & expeiiscs which 
he should have paid, or be subject or liable to, on 
account thereof out of the money to be raised by 
virtue of the Act. Pltf. covenanted with defts., 
the superintending JJ., described in the indenture j 
as the major part of the J J. assembled at the gcmeral i 
quarter sessions, to build the bridge, & defts. cove- I 
nan ted that they, or the treasurers for the county, | 
should pay him a certain sum by instalments, i 
Pltf. having declared in covenant agairmt defts. for i 
t he non-payment of two instalments : — Held : (1 ) j 
defts. were not liable ; (2) the remedy given by the 
Act was against the clerk of the peace. — ^Allen v, 
Waldegiiave, No. 2631, aide. 

Anmtfations : ~-Consd. l‘arrolt ?\ Kyrc (1833), 3 L. ,T. 

('. 1*. 3. Distd. Auty r. IliiU-liiuson (1848). G C. B. 206. 

2745. Naval officer — For wages under contract 
made with seaman before Joining service.] — Deft., 
captain of one of n.M. ships, offered to give pltf. 
wages beyond the usual pay from Govt., it he 
would come on board his ship as captain’s cook. 
Pltf. agreed, & was by that designation (captain’s i 
cook) entered in the ship’s books. The agreement 
was made before he joined the service, & when he ! 


was free to accept the prox>oscd of the captain or to 
reject it. In an action afterwards brought by him 
against the captain for wages, deft, not having 
pleaded the illegality of the contract : — Held : (1) 
the ct. must look upon the contract as legal ; ^2 ) the 
contract being made when each party was sui jurisy 
there was no inconsistency in pitf.’s bargaining to 
receive the private pay of deft, for illiing an oiilce 
in respect of which ho was also paid by Govt. — 
Glutterbuck r. Coffin (1842), 1 Dowl. N. S. 479 ; 

3 Man. & G. 842 ; 4 Scott, N. R. 509 ; 11 L. J. O. P. 
65 ; 6 Jur. 131 ; 133 B. R. 1379. S. C. at N. P. 
(1841), Car. & M. 273. 

Annoiation : — Re!d. Shad well r. Shndwoll (1800), 7 Jiir. N. 8. 

311. 

2746. Volunteer officer — For goods supplied.] — 

I’ltf., a tailor, sued deft., the commandant & a 
member of the committee of a volunteer rifle corps, 
for uniforms supplied to the corps. The evidence 
was conflicting. According to pitf.’s statement ho 
attended a meeting of the committee when deft, 
used expressions which implied that ho undertook 
to pay for the uniforms. This wa?! denied by deft., 
who gave in evidence ]dtf.’s day-book & ledger, in 
which the uniforms were debiUtd to the corps. 
Deft, admitted his liability to ))ay for his own 
uniform & those of the band, which lie had ordered. 
The judge told the jury : (1) if the contract was 

with deft, alone for the whole corps, ho was liable ; 
(2) if with deft, jointly with the committee (there 
being no plea in abatement), he was liable ; (3) so 
if with deft, jointly with the whole cor})S ; (4) if by 
deft, for his own uniform & those whicJi ho specially 
agreed to pay for, he was not liable : — Held : (1) 
the case was i>roperly left to the jury ; (2) there 
was no foundation for a new trial on the ground of 
misdirection. — Cross v. Williams (1862), 7 II. & 
N. 675 ; 31 L. J. Ex. M5 ; 6 h. T. 434 ; 26 J. P. 
423; low. R. 302; 158 E. R. 641. 

2747. .] — An order for uniforms & 

equipments for a volunt(‘(T corps having been given 
by or on behalf of the* commanding officer : — Held : 
u[)On the facts, (1) tlie orders wort‘ given so as to 
make the commanding officer ])orsonally liable 
upon them ; (2) upon his death his exor.s, were 
liable. — S amitej. Brothers, l/rn. Wjietiierly, 
[1908] 1 K. 13. 181 ; 77 L. J. K. B. 69 ; 98 L. T. 
169 ; 24 T. L. R. 1(50 ; 52 Sol. Jo. 1 12, C. A. 


Sub-sect. 7. — Liability for Breach of War- 
ranty OP Authority. 

A. JnC/cnerah 

2748. General rule.] — hiemblc: a pei'son luof ess- 
in g to contract as agent only, rujt being liable on. the 
contract-, may, if he had no authority t/O contract as 
agent, bo liaoli; wli('th<*r there is fraud or not in an 
action of aaaumpsiU brought, not upon the original 
contract, but upon an implied promise that ho had 


PART X. SECT. 1, SUB-SECT. 7.— A. 

2748 1. General rule .] — Whenever per- 
Fonfl asfiuiiic the cliarocte.r of duly 
authorised mandataries of another, tliey 
must prove their mandate or indemnify 
third parties against the conseqiienci; 
of its absence. — Letelli^r v. Boivin 
(1899), Q. K. 16 S. C. 428.— CAN. 

2748 ii. .] — Deft, verbally agreed 

with pltf. for the supply by pltf. to the 
D. M. Co. of all t!»c slack & coal required 
for their business ; the company was 
then unincorporated & could neither 
authorise deft, to contract on Its behalf 
nor after incorporation ratify Ids 
action; — Held: deft, had impliedly 


warranted his authority to eontruct 
for the 1) M Co., & was liable to make 
good to pltf. what lie had lo.st or failed 
to obtain by reason of the nonK^xistenee 
of tlie authority.' -(’oit v. Dowi.ino 
(1901), 4 Terr. L. U. 464.— CAN. 

2748 ill. .1 — ^An agent who exceeds 

his authority in oontraeting for a 
named princifia], & wdiosc contract is 
repudiat-ed by the latter, is liable in 
damages to the other contracting party, 
on the ground that from Ids representa* 
tion of authority a personal under- 
taking on his part Is to be iinpIJed tliat 
his principal will bo bound, & that, if 
not hound, the other party will bo 
placed in os good a position as if ho 
were. — B lower t?. Vax Noorden 


(1909), T. S. 890 ; Leader Law Reports, 

181. -S. AF. 

2748 Iv. .1— Tho secretary of a 

cinema co. entered Into a coiitrafjt wlUi 
a plumber to execute plumbing work 
for the CO. The co, ha<l no asHcls & was 
unable to pay for tiie work. Tlie 
plumber brought an luitlon against, the 
Mcoretfljry for payment, in which he 
averred that defender liad no authority 
to make the e,oiitra/Jt, although ho 
fraudulently renreserited that he had 
aut hority : — Held : the avormetit was 
Irrelevant, in rosiieet that, since the oo. 
was unable to pay anything, the damage 
arising from the alleginl broach of 
warranty of authority was nil; (2) de- 
fender must be assoilzied. — I rving e. 
BURNS (1014), r,2 Sc. L.R. 189 .- SCOT. 
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Sect 1. — In regard to contracts: Suh^sect, 7, A, B. 

authority to make the original contract. — Lewis 
Nicholson 0^62), 18 Q. B. 603 ; 21 T> J. Q. B. 
811 ; 10 L. T. O. 8. 122 ; 10 Jur. 1041 ; 118 E. R. 
190. 

JnnoUiHons : — Distd. Tanner v. CiliriHtian (1855), 4 E. & B. 
.591. Apiffvd. Cherry v. Colonial Bank of Australaala 
(1869), (f Moo. r. C. N. S. 235. Befd. Green v. Kopke 
(1856), 18 C. B. 549 ; Bamlall v. Trimon (1856), 18 C. B. 
780 ; Parker r. Winlo (1857), 27 L. J. Q. B. 49 ; CJollon 

V. Wright (1857), 8 E. & B. 647 ; Iloyal Albert Hall 
Corpn. V. Wlnchilsea (1891 ), 7 T. L. H. 362 ; Starkey v. Bank 
of England, [1903] A. C. 114, H. L. ; Yonge v. Toynbee, 
nOlOJ 1 K. B. 215. Mentd. Bull v. Chapman (1853), 8 
Exch. 444 ; ThW r. Beask (1855), 1 .Tnr. N. H. 117. 

2749. Belief In authority immaterial.] — ! 

person, professing to contract as agent for another, | 
impliedly undertakes to the person who enters into 
the contract on the faith of the professed agent 
being duly authorised that the authority he pro* 
fcH.Med to have does in fact exist. 

A person who induces another to contract with 
him as agent of a third party by an unqualified 
assertion of his authority to act as such agent is 
answerable to the person who so contracts for 
damages which he may sustain by the assertion of 
authority being untnie ; it is immaterial that the 
professed agent honestly thinks he has authority — 
COU.EN V. WUIGHT, No. 2795, post. 

Annotations: — Expld. Worthington r. Sudlow (1862), 31 
b. J. Q. B. 131. Consd. Cherry v. Colonial Bank of 
AUHtraldHia (1869), 6 Moo. P. C. C. N. S. 235, P. C. ; 
Boattic V. Ebury (1872), 7 Ch. App. 777. Gonsd. & Ezpld. 
DlckHon V. lloulor’H Telegraph Co. (1877), 3 C. P. D. 1, 
C. A. Expld. & Apld. Firbank v. llumpbroya (1880), 56 
L. J. Q. B. 57, C. A. Consd. Hammond v. Bussey (1887), 
20 Q. B. I). 79, C. A. Apld. (fross v. Flslior (1892), 40 

W. li. 265, 0. A. Consd. & Expld. Bunn v, Macdonald, 

1 1897] 1 Q. B. 401. Consd. ft Apld. Halbot v. Lons (1900), 
70 li. J. Ch. 125. Expld. (diver v. Bank of England, 
Starkey, IjCvCHon ft (Jouke, U9011 1 Ch. 652. Apprvd. 
Starkey v. Bank of England, 119031 A. (I 114, H. L. 
Consd. Shenield Corpn. r. Barclay, 11905J A. C. 392. Expld. 
ft Apprvd. SalvoHOn v. Itedeii Akt Nordstjernan, [19061 
A.C. 302. Consd. Yonge r. To^mljco, ftOlOJ 1 K. H. 216, C. A. 
Reid, llondall v. Bai»cr (185^), K. B .& E. 84 ; llobHOii v, 
Turnbull (1858), 1 F. ft F. 305 ; Oxonham t?. Smytho 
<1862), 3 F. ft F. 85 ; Hughes v. Graomo (1 863), 3 F. ft F. 
885; Mountstephcii r. Lakeman (1871), L. U. 7 Q. B. 
196 : Weeks v, IToport (1873), h. 11. 8 O. P. 427 ; Chapleo 
V. Brunswick Bonollt, Bldg. Hoc. ft Smith (1881), 50 L. J. 

G. B. 372, 0. A. ; He National Coffco Palace Co. (1883), 

53 L. .r. Ch. 67, C. A. ; Ilollman v. Pullln (1884), Cab. ft 
El. 254 ; GaskoU v. Gosling, [1896] 1 Q. B. 609, C. A. ; 
Bank of England v. Cutler, [19071 1 K. B. 889 ; FernOo v, 
Gorlitz, [19161 1 Ch. 177 ; Wclgall v. llunciman (1916), 
115 L. T. 61, C. A. 

For full unriH., see S. C. No. 2795, post. 

2750. ,J — If A. bo indebted to B. & pay 

sucii debt to the attorney of a person suing A. in 
B/snamo, but without his .authority, A. is, notwith- 
siauding, obliged to pay B. again ; ft A.'s remedy 
is against the attorney, though such attorney con- 
ceived he was acting under tho real authority of B. 
— Rohson V, Eaton (1786), 1 Term Kep. 62 ; 09 
E. R. 973. ! 

For full unoH., scr Soi.U’iTous. 1 


2751« Basis of liability*] — ^Where a person 

expressly or by conduct invites another to nego- 
tiate with him upon assertion that he is filling a 
certain character, ft a contract is entered into upon 
that policy, he is liable to an action if he does not 
fill that character ; but liability arises, not from 
misrepresentation alone, but from invitation to act 
ft acting in consequence of that invitation (Brett, 
L.J.).— ‘Dickson (Dixon) v, Reuter’s Telegram 
Co. (1877), 3 C. P. D. 1 ; 47 L. J. Q. B. 1 ; 37 
L. T. 370 ; 42 J. P. 308 ; 26 W. R. 23, C. A. 

Annotations: — CoDid. ft Ezpld. Cunniugton v. G. N. Hy. 
Co. (1883). 49 L. T. 392, C. A. ; Flrbank's Kxors. v. 
Humphreys (1886), 18 Q. B. D. 54, C. A.; Oliver r. 
Bank of England, [1902] 1 Ch. 610, C. A. Beta. Coventry, 
Sheppard v. G. E.. Ry. Co. (1883), 49 L. T. 641, C. A. ; 
Starkey v. Bank of England, [1903J A. 0. 114. 


2752. 


-.] — To the general rule that an action 


for damages will not lie against a person who 
honestly makes a misrepresentation which misleads 
another, there is at least one well-established ex- 
ception, namely, where an agent as.sumes an autho- 
rity which ho does not possess ft induces another 
to deal with him upon the faith that he has the 
authority whicli he assumes (Bindley, L.J.). — 
Firbank’8 Executors v. Ut^mphreys (1886), 18 
Q. B. D. 64 ; 66 L. J. Q. B. 57 ; 50 L. T. 36 ; 35 
W. R. 92 ; 3 T. L. R. 49, C. A. 

Annolaiions : — DUtd. Klkingion r. Ilurtor, [1892] 2 Ch, 452. 

FoUd. Oliver v. Bank of England, Starkey, Leveson ft 

Cooke, [1901] 1 Ch. 652. Ap^vd. Starkey v. Bank of 

England, J 190 3] A. C. 114. Folld. Yonge f. Toynbee, 

[1910] 1 K^. B. 215, C. A. Refd. Brown V. Law (1894), 71 

L. T. 770 ; Fem6o v. GorliU, 11915] 1 Ch. 177. 

2753. Not applicable to claim by principal 

against agent.] — Salvesen ft Co. v. Rbderi 
Aktieboiaget Nordstjernan, [1905] A. 0. 302 ; 
74 L. .T. P. C. 96 ; 92 L. T. 575, P. C. 

2754. Rule in equity — Verbal contract — Part per- 
formance.] — Where a person assumes, without 
authority, to act as agent for sale of real estate, ft 
the contract is verbal, the person injured by relying 
on his representations has no remedy in equity 
against him for damages on the ground of part 
performance ; ft there is nothing in Jud, Acts to 
alter this rule. — Warr r. .Tones (1876), 24 W. R. 
695. 

2755. Absence of authority must be pleaded.] — A 

declaration in an action against an agent for breach 
of warranty of authority is bad, unless it distinctly 
ft sufficiently states that deft, was not authorised 
by the supposed principal to act on his behalf. — ■ 
OxENHAM V, Smythe (1861), 6 IT. ft N. 690 ; 31 
L. J. Ex. 110 ; 158 E. U. 285. 

B, Where Person professing to act as Agent never 
had any Authority as siich, 

2756. Person acting as attorney for another.] — 
Action on the case lies against one appearing as my 
attorney without my authority (Clench, J.). — 
Bilford & Doddington’s Case (1587), Godb. 73 ; 
78 E. R. 45. 


2768 i. Not applicable to claim by 

pHmijial noainst npmt.] — Au action for 
breach of warranty of authority Uoh 
ouly where a perHon having iu fact no 
authority puriiorts to bring liiB supiiosed 
principal into legal rclatloiiH with pltf. 
If ail agent allcgoH ho Imw concluded a 
'Contract on behalf of his principal with 
a third party, ft has not iu fact douoso, 
'tho principal’s oauso of action is for 
'broach of duty hy the agent, ft not for 
Iireatdi of warranty of authority. — 
‘Gosman V. OcKKnuY (1008), V. L. R. 
298.— AUS. 

2766 I. Absence of auUhority must he. 
pleaded — Jhirden of jproo/.l—In a claim 
tor damogos for broach of warranty of 
authority t o make a contract., a distinct 
avonueni of such want of authority is 
material ft uoooesary, ft it is Inoumbcnt 


on pltf. to prove such averment. — 
I Bbown r. Robertson (1891), 17 

! V. L. R. 324.— AUS. 

2766 ii. .1 — In order to make 

j a broker liable on the ground of waut 
j of authority, the onus is upon pltf. 
1 affirmatively to prove such want of 
i authority. IMmmnian v. Williams, 7 
Q. B. 103, Ex. (^h., cited. — Bisskssub 
Dabs v. Johann Smidt (1906), 10 
C. W. N. 14.— IND. 

j 2765 iii. Also representation as to 

a ^ dfioritU ’] — Desroohkiw r. Crump 
I (1911), 17 W. L. R. 47.— CAN. 

j I. Onus of proof of third party's 
knowledge of lack of aiUhority.] — In an 
action for broach of an implied war- 
1 ranty of authority to make a contract 
pltf. launches his case by showing that 


Uc culered into the contract with deft, 
as agent, who so described lilmself, ft 
that deft, had not the authority ho 
professed to have. The onus of proving 
a defence that pltf. was aware, at the 
time, of the want of authority, will He 
upon deft. — Adamson v. Morton (1881), 
7 V. L. U. 307.— AUS. 

PART X. SECT. 1, SUB-SECT. 7.— B. 

j. (Guarantor signing co-guarantor's 
name.] — Pltfs. sued four defte. as 
guarantors of the indebtedness of S. 
Co. to pltfs. Defts. were J., the preai- 
dent of the co., T., his wife, W., his 
father, ft M., wife of W. \\Tiea the 
instrument was produced. It appeared 
to 1 k> signed by J. ft. T. by their proper 
signatures, ft by M. “ per atty.” W. — 
that is, W, had signed both names 
with the words ** per atty." between 
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2767. Person eceepting bill per procuration of 
another.] — A bill was presented for acceptance at 
the office of the drawee when he was absent. A., 
who lived in the same house with the drawee, being 
assured by one of the payees that the bill was per- 
fectly regular, was induced to write on it an accep- 
tance as by procuration of the drawee, believing 
the acceptance would be sanctioned, & the bill paid | 
by the latter. The bill was dishonoured when due, i 
& the indorsee brought an action against the ' 
drawee, A? on proof of the above fact-s was non- ! 
suited. The indorsee sued A. for falsely, fraudu- ' 
lently So deceitfully representing that he was • 
authorised to accept by procuration, & on the ; 
trial the jury negatived all fraud in fact : — Held : , 
(1) A. washable, because making a representation, 
which a person knows to be untrue & wlxich is 
in tended or calculated, from the mode in which it is 
made, to induce another to act on the faith of it so ; 
that he may incur damages, is a fraud in law, & A. | 
must be considered as Txaving intended to make ' 
such representation to all who rt^ceived t-he bill in ' 
the course of its circulation ; (2) A. could not be I 
charged as acceptor of the bill. — P olhilt. v. 
Walter (1832), 3 13. & Ad. 114 ; 1 L. J. K. B. 92 ; 
110 E. B. 43. I 


Annolatiom : — Ezpld. & Distd. Freeman v>. Baker (1833), 

5 B. &; Ad. 797. Consd. Wilson v. Jiarlhorpo (18.37), 
Murp. & H. 81. Ezpld. & Apld. Crawshay v. Thompson 
(1842), 4 Man. Sc (1. 357. Consd. & Distd. !8mout v. 
lB>ery (1842), 10 M. & W. 1. Apld. Davis v. aarke (1 814). 

6 Q. B. 16. Distd. Rawlings v. Boll (1845), 1 U. B. 951 : 
Murray v. Mann (1848), 17 B. J. Ex. 256. Appfvd. but 
Distd. Wilde v. Gibson (1848), 1 II. L. Cas. 605. Distd. 
Watson V. Poulsom (1851), 18 L. T. O. S. 126 ; Thom v. 
Bigland (1853), 8 Exoh. 725. Apld. Eastwood v. Bain 
(1858), 28 h, J. Ex. 74. Consd. Dublin, Wicklow Sc 
Wexford Ry. Co. v. Slattery (1878), 3 App. Cas. 1156, II. L. 
Apwvd. but Distd. Derry v. rook (1889), 14 App. Cas. 337. 
Distd. London Sc Southern Counties Investment Advance 
Sc Discount Co. r. Clamp (1890). 7 T. L. R. 131 ; Oliver r. 
Bank of England, LI 901 J 1 Ch. 652. Refd. Moons v. 
Hoyworth (1842), 10 M. & W. 147 ; I'ullor v. Wilson (1842), 3 
Q. B.68,Ex.C’h.;(3ibson». D’Esto (1843), 2 V. &:C.Ch. Can. 
542 ; Wilson v. FuUer (1 843), 3 Q. B. 68, Ex. Cli. ; Collins v. 
Evans (1844), 5 Q. B. 820, Ex, Ch. ; Freeman v. CJooko 
(1848), 18 L. J. Ex. 114 ; Milne tJ. Marwood (1853), 3 
0. L. R. 228 ; CoUins v. Gave (1869), 4 H. & N. 
225 ; Udell v. Atherton (1861), 7 II. & N. 172; Shoon 
V. Bumpstoad (1862), 1 H. & C. 368 ; llollnmn v, I*ullin 
(1884), Cab. Sc El. 254, N. P. ; Yongo v. Toynbeo, [19101 
1 K. B. 215, C. A. ; .Armstrong v. Jackson. [19171 2 K. B. 
822. Mentd. Tyrrell v. Woolley (1840), 1 Man. Sc Q. 809; I 
U. V. White (1847), 9 L. T. O. S. 475 ; Jenkins v. Hutchinson i 
(1849), 13 Q. B. 744 ; Collcn r. Wright (1857), 8 E. & B. i 
647. 


adding instructions as to the ship’s destination. 
They had no authority from resp. to give orders as 
to destination. By a mistake of a telegraph clerk 
C. was given as the destination instead of R. 
Applts.’ agents in Australia informed the master of 
the ship that they had instructions to direct him 
to proceed to C. The master hesitated to change 
his destination, &; applts.’ agents gave him a letter 
“ to confirm our verbal instructions as to your des- 
tination ” — naming C. as his destination — continu- 
ing, “ this letter will bo sufficient guarantee for 
proceeding on your voyage”: — Held: (1) the 
letter amounted to a warranty to the master as 
resp.’s agent that applts. had resp.’s authority to 
order the ship to proceed, whereas they had not ; 
(2) resp. could sue for the damages he had sustained 
through the ship proceeding to 0. instead of to B. — 
Brown Law (1895), 72 L. T. 779 ; 11 T. L. B. 
395 ; 8 Asp. M. L. C. 230, H. L. 

2760. Person acting as agent but disolaiming 
authority to do so.] — A person who purports to con- 
tract as agent on behalf of an alleged principal, is 
liable on an implied warranty of his authority only 
if the other contracting party relied on the exist- 
ence of authority. Ho is not liable if, at the time 
of purporting to contract, he expressly disclaimed 
any present authority. 

L. signed an a^eement for his ” wife Sc O.” with- 
out their authority, &; they refused to concur in it. 
In the case of his wife, L. believed & represented 
that he had her authority. In the case of O. he 
stated, & the other party to the agreement was 
aware, that he had not his authority. In an action 
by the latter against L. to be indemnified by him 
for not procuring their concurrence : — Held : ( 1 ) to 
enable pltf. to maintain liis action on an implied 
contract by L, that he had authority lo sign for his 
wife & O., it was necessary to prove misroprescaiia- 
tion of fact by L., but not that the misrepresenta- 
tion was due to any wrong or omission on his part ; 
(2 ) L. was liable in damages to pltf. in respect of his 
signature on behalf of Ids wife, but noton behalf of 
().— Halbot V. Lens, [1901] 1 Ch. 344 ; 70 L. J. Ch. 
125 ; 83 L. T. 702 ; 49 W. li. 214 ; 45 Sol. Jo. 150. 

Annotation : — Refd. Oliver t\ Bank of Enprlaiul (1901), 70 

L. J. Ch. 377. 


C. Where A (/oil continues to act after Authority 
determined. 


2758. Broker acting for both parties — No authority ; 
from seller.] — Where a broker acts for both buyer I 
Sc seller, the buyer may sue the broker for breach of 
warranty of authority as ag(?nt for the seller. — 
Hughes v. Graeme, No, 2803, i^ost. 

Annotations : — Refd. Godwin v. Francis (1870), L. R. 5 
O. P. 295 ; Re National Coffee Palace Co. (1883), 53 L. J. 
Oh. 67, C. A. 

2759. Seller giving purchaser’s master of ship ; 
Instructions as to destination.] — Resp.’s ship was in ! 
a port in Australia under orders to proceed to B. 
Besp. entered into a contract mth applts. in the 
United Kingdom to purchase a cargo of coal to be 
loaded in Australia. Applts. telegraphed to their 
agents in Australia as to terms Sc conditions of sale. 


2761. Authority determined by — Death of prin- 
cipal — ^Agent ignorant — Older rule.] — ^A., who had 
been in the habit of dealing with pltf. for meat sup- 
plied to his house, went abroad, leaving his wife Sc 
family resident in England, Sc died abroad. In an 
action agahist the wife for goods supplied after A.’s 
death, but before information of his death had 
been received : — Held : (1) the wife had originally 
full authority to contract & had done no wrong in 
representing her authority^ as continuing, or omit- 
ting to state any fact witlun her knowledge relating 
to it ; (2) the revocation of her authority was by 
the act of God, & continuance of the principal’s life 
was equally within the knowledge of both parties ; 
(3) the wife was not liable. — Smout v, Ilbkry 


the names: — Held: (1) upon the 
evidence, W. was not In fact autho- 
rised in any way to execute such an 
instrument for M., Sc she was not 
bound ; (2) J. Sc W. were liable for 
breach of warranty of authority ; 
(3) the representation that W. hod 
authority from M. was one of fact, not of 
law. — Gold Medal Furnttuhe Co. r. 
Stephenson (1911), 19 W. L. R. 651.— 
CAN. 

k. Person, acting for estate of de- 
ceased person,] — Pltf. brought an 
action for th© price of goods furnished 


to deft., who professed, but without ; PART X. SECT. 1, SUB-SECT. 7. — C. 
any valid authority, to be acting for tho 

estate of a doccasecl person named U. j 1. AvihorUy determined hy — Lapse 
1*1 tf. & deft, wore equally aware of tho of time — Knowledge of third party.] — 
doathofR., but yet the account was still { Sejnhle : It an agent shows his autho- 
kept in the name of R., who hod In his rity to a purcliaser, wlio thus booumes 
lifetime had dealings of the same nature j awaro of its date, & It Is subsequently 
v^lth pltf. : — Held : if pltf. could re- . held that the authority has ceased from 
cover at all under the ovldonoe, wldoh J lapse of time, tho purchaser cannot 
was doubtful, ho could only do so on a i maintain an action against tho agent 
count for the breach of doit’s. Implied i for breach of warranty of authority. — 
.warranty of his authority to act for the I Diltajn v. Macdonald (1902), 21 N. Z. 
estate. — Outbam v. Doyle (1879), 1 ! L. R. 45. — N.Z. 

R, & G. 1.— CAN. 1 
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1 , — In regard io coniracta : Suh^aect 7, C. 
cfcJD .] 

(1842), 10 M. &; W. 1 ; 12 L. J. Ex. 357 ; 152 E. R. 
367. 

A nrudations : — Expld. J enkine v. Hutchinson (1 819 ), 13 
Jur. 703. Dbtd. C’ampanari v. Woocll»urn (1854), 1*> II. 
400. Diftd. llaiidcll V. Trimon (1 856), 1 8 C. B. 7 86. CODSd. 
ColJen v. Wri^rht (1857), 8 C. & 647. D^td. Bradbury 

V. Mo^^fun (1862), 7 L. T. 104. Expld. Tfe Orlen^ Bank 
Lk)T(m,f jt:x jj. Gulllcmin (1884), 28 Ch. D. 634. CODfld. & 
ExDid. Sttlton V. Now Beeston Cycle Co., U900] 1 Ch. 43. 
Dbtd. llalbot r. Lens, 11901] 1 <^h. 344. Expld. Oliver r. 
Bank of Ensrland, Starkey, Loveson & Cooke, [1901] 1 
Oil. 652. Conid. & Expld. Yon^o v, Toynbee, [191 OJ 1 
K. B. 215, C. A. Reid. Wocdon v. Woodbrldgo (1849), 
13 L. T. O. S. 159 ; Pearce, BobertH v. Stei)henH (1894). 

8 K. 805. Mentd. Head v. Toaklc (1853), 1 C. L. R. 200. 

2762. Dissolution ol principal company — 

Agent ignorant.] — The principle laid down in 
Smout V. llbery ( No. 2701, an<c) as to rcspon.sibility 
of an agent whose agency has been determined by 
the principal’s death, applies just as much in th<i 
dissolution of a legal entity, such as a coirm., as in 
the death of a living person. 

Where pltf. had obtained judgment in an action 
against a co., & on proceeding to enforce judgment 
discovered, afUT the action had been set down for 
trial, but before the bearing, that the co. iiad been 
dissolved under Cos. Act. 1S02 (c. 89), s.s. 142, 143, 
the Kolrs., who appeared for the co. & who at- the 
hearing did not know of its actual dissolution, were 
ordered to pay pltf. his costs as between solr. & 
client- as from the date of the healing only, on ilie 
ground that they had not at that date used due 
diligence to ascertain whether the co. was dissolved 
or not. — S ALTON v. New Beeston Cycle Oo., 
[1900] 1 Ch. 43 ; Ot) 1.. J. VAu 20 ; 81 L. T. 437 ; 
48 W. R. 92 ; 10 T. L. 1C 25 ; 7 Mans. 74. 

— Dbtd. Yong<* v. Toynbee, |1910] 1 K. B. 215, 

C. A. 

2763. Lunacy of principal — Agent ignorant 

— Modern rule.] — Wliere an autlioiit-y given to an 
agent lias, witlioui his knovvlt^dgo, b(‘(‘n doU‘r- 
mined by the death or lunacy of tlie principal, 
&, subsequently, the agent has, in the belief ihat 
he was acting in pursuance thereof, made a 
contractor traiLsacied some business with anoilier 
jierson, I’epresonting that in so doing he was 
acting on bciialf tif t-he principal, the agent is 
liable, iiR having impliedly warranted the existence 
of t he authorit y which ho assum(*d to exercise, to 
that- other pei’son, in respect of damage occasioned 
to Iiini by reason of the non-exist<‘nce of that 
authority. 

»Solrs. wore iust-inicted by a client to conduct his 
defence to an action whi<;h was tlien threatened & 
wjis afterwards commenced against him. Before* 
the commencement of the action the client be- 
came, & was certified as being, of unsound mind. 
In ignorance of his unsoundness of mind, ^ of his 
having been so certified, the solrs. entert'd an 
appearauco for him in the action, & delivered a 
defence, to which pltf. replied, & other interlocutory 
proceedings t<;K)k place in the action. Suhsi*- 
quontly the action not- then having come to trial, 

S ltf.’s solr. was informed that deft, had been certi- 
ed as being of unsound mind ; & an applicat ion 
was made bn behalf of pltf. at chambers for an 
order that the appearance Sc all subsequent pro- 
ceedings in the act ion should be struck out, & that 
the solrs. who had assiuned to act for deft, should 
be ordered personally to pay pltf.’s costs of the 
act ion up to date on tlxe ground that they had so 
acted without authority. The master made an 
order that the appearance & subsequent proceed- 
ings in the action should be struck out, but ref asod 


to make an order for payment of pltf.’s costs by the 
solrs. personally, which refusal was on appeal 
affirmed by the judge at chambers. Pltf. having 
appealed to the C. A. : — Held : (1) the solrs. who 
had taken on themselves to act for deft, in the 
action had thereby impliedly warranted that they 
had authority to do so ; (2) they were liable 

personally to pay pltf.’s costs of the action. — 
Yonge V. Toynbee, [1910] 1 K. B. 215 ; 79 L. J. 
K. B. 208 ; 102 L. T. 57 ; 20 T. L. R. 211, C. A. 

Annotations : — Befd. Re Dutin, Simmons v. Liberal Opinion. 
119111 1 K. B. 966, 0. A. ; Haxby v. Wood Advertising 
Agency (1913), 109 L. T. 946 ; Forn5e v, Qorlitz, [1915J 
1 Ch. 177. 


2764. 


Revocation by principal.] — solr. as- 


suming to act for one of the parties to an action 
warrants his authority, & is personally liable to the 
opposing party for costs, if it turns out that the 
client for whom he assumed to act is non-existing, 
or has revoked the authority . — Re T)unn, Simmons 
V, Liberal Opinion, Ivtd., [1911] 1 K. B. 900 ; 80 
L. J. K. B. 017 ; 104 L. T. 204 ; 27 T. L. R. 278 ; 
65 Sol. .To. 315. C. A. 


Z>. Where Agent acta in Excess of Authority, 

2765. Third party in error as to actual scope of 
agent’s authority.] — Directors of a shipping co. em- 
ployed pltfs., ship brokers, to i)rocurc^ a purchaser 
for all the co.’s ships. Pltfs. introduced C., but 
negotiations with O. went off upon an objection 
urged bv C.'s solr. that the directors had no power 
to soil all the ships except in the event of tlie wind- 
ing up of the co. with the consent of the sliare- 
liolders which had not been obtained. In an action 
against the directors for breach of warranty of 
authority : — Held : (1) the proposed sale was with- 
in the director's’ power & would liave bound the co. : 
(2) the action was not maintainable. — Wilson p. 
Miers (1801), 10 C. B. N. S. 348 ; 3 L. T. 780 ; 142 
E. R. 480. 

2766. .] — If there is no misrepresentation in 

Tioirit of fact as to tlie agent having power to bind 
his principaJ, but merely mistake or misrepresen- 
tation in point of law, f.c., if the person who deals 
with the agent is fully aware in point of fact what 
is th(^ €*xtent of the agent’s authority to bind his 
principal, but makes a Tiiistakc as t-o whether tliat 
authority is sufficient- in point of law or not, the 
agent is not. liable for breach of warranty of 
authority (Mellish, Tj.J.). — Beattie p. Ebury 
(Lord) (1872), L. It. 7 Ch. 777 ; 41 L. J. Ch. 804 ; 
27 L. T. 398 ; 20 W. R. 994, L.JJ. ; affd, (1874), 
L. R. 7 II. L. 102, H. L. 

^ nao5i/i«/Kv ; -Consd. Weeks w Propert (IS73), L. R. S 
('. 1*. 427. Distd. WoHt Loudon Commercial Bank v. 
Kitson (1883), 12 Q. B. D. 157. Consd. Robertson v. 
UarriB (1900), 64 J. P. 665. Refd. llalbot r. Lons, [1901] 
1 Ch. 344 ; Oliver r. Bank ol England, Starkey, Levoson 
& Cooke, [1901] 1 Ch. 652. Mentd. Rainford r. Keith 
& Blackman Co., [1905] 1 Ch. 296. 

2767. Agent’s misrepresentation — One of law, not 
of fact.] — The secretary of a ry. co. stated to pltf., 
who was desirous of ^idvaucing money on dena- 
tures, t-liat the CO. would is.sue him a bond for 
£1,500, but the co. was not yet in a position to issue 
permanent debentures, tliough it expected to be 
able to do so in four or five months. Pltf. at some 
time received a prospectus, showing that the co. was 
incorporated by Act of Parliament, & that three 
persons named w^ere directors. Pltf. advanced the 
money, & received in exchange a Lloyd’s bond 
signed by the secretary whereby the co. purported 
to acknowledge the debt & to covenant to pay it 
with interest at 0 per cent. The co. having ceased 
to pay interest Sc being in difficulties, pltf. sued the 
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2767 i. Agent's misrepresrntation — One 
of law, not of fact ,] — A representation by 


the directors of a limited co,,that they 
arc authorised to buy & hold shares in 
another co., is a pure representation of 
law upon which) if untrue, they cannot 


be made ixjrsoually liable. — M cIntyre 
V. SWYNY (1893), 14 N. S. W. 436.— 
AUS. 
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directors : — Beld : the principle of relief on the 
ground of misrepresentation did not extend to an 
incorrect statement of a matter of law. — R ashdall 
V, Ford (1806), L. R. 2 Eq. 750 ; 35 L. J. Ch. 709 ; 
14L.T.790; U W. R. 950. 

*l/inota<ion«;— Apprvd. Beattie r. Ebury (1872), 7 Ch. App. 

777 ; Weeks v. I’ropert (1873), L. R. 8 C. P. 427. Dista. 

Hlrsohfelcl v. L. B. & 8. 0. Ry. Co. (187«), 2 Q. B. D. 1 : 

West London Commercial Bank r. Kitsou (1884), 18 

Q. B. D. 360, C. A. 

2768. Arising from misinterpretation of 

ambiguous instructions.]— B. & Co., T.’s agents, 
acting upon ambiguous instructions from him, 
signed a charterparty with L. & Co. wliich T. i*epu- 
diated. L. Co. brought an action agaiu.st B. 
Co. for damages for breach of waiTauty of authority 
in them to enter into the charterparty. The jury 
found B. & Co. had put a construction on the in- 
structions sent to thoJii by T. which no reasonable 
man should have done: — Held: (1) the question 
of construction was one for tlie iury, as the instruc- 
tions of defts. were contained in a commercial 
document ; (2) as pltfs. liad only had to sliow that 
tlie con'^tniction of defts. was tlie less reasonable 
one, they were onlitU'd to judgment, in the action. 
— Lindsay, Gracip: & Co. r. Baktku ^ Vo, 1885), 
2 T. L. R. 4, C. A. 

2769. .] — Pltfs. brought an action 

against defts. for breach of warranty of authority 
to chai’ter to ])ltfs. a ship belonging to A. The 
authority relied upon was given to defts. by A., a 
shipowner at Naphvs, who sent a teh^gram to defts. 
in the following words, “ Vou authorises fix steamer 
prompt loading 3,000 tons coal Newi)ort Cagliari 
Messina or Palermo twenty shillings. If cannot 
better wire irmnediat ely.” A. refused to let a ship 
& rei)udiated the charter, his r(‘ason being that his 
authority 16 defts, was to hire a ship & not to let 
one : — Held : if lh(i tedegram was ambiguous defts. 
had acted bond fide & I'easonably in interpreting it 
as they liad done ; (2) the sliipowner would have 
been responsible to pltfs. for the inter (iretation 
which his agents had hand fide A reasonably placed 
upon ambiguous instructions : (3) actual 

charterparty entered into wasoutsicle aut hority 
in whatever way it was read, A pltfs. wei*e entitled 
to judgment. — Wekjall (k>. v. Ritn(jiman 
& Co. (1910), 85 J. K. B. 1187 ; 115 L. T. 01, 
C. A. 

2770. No representation made by agent as to his 
authority.] — In order to make solrs. who had not 
authority to receive notice of an incumbrance 
personally liable for the coast' quences of a notice 
given to them by mistake, they mast bo proved to 


have represented that they had such authority. — 
Saffron Walden Second Benefit Building 
Society r. Rayner (1880), 14 Ch. D. 406 ; 40 
L. J. Ch. 465 ; 43 L. T. 3 ; 28 W. R. 681, C. A. 

For full anus., see Cuoses in Action. 

I 2771. .] — On Mar. 28, 1890, a co.’s board of 

directors offered to pay half the amount of the 
invoice for certain goods, supplied by E. & Co., by 
first mtge. 6 per cent, debentures, & half by the 
co.’s acceptance. This was accepted by E. & Co., 
& lettei’s passed between their manager &; the 
secretary of the co. completing the arrangements. 
Deft. H. was one of the directors of the co., & 
chairman of the meeting of Mar. 28, 1890. The 
amount ri'quired to be paid by debentures waa 
13600. At the time of tlus agreement the co. had 
signed & sealed tlu^ whole of the first issue of deben- 
tures amounting to £70,000. All these debentures 
except £4,650 had been allotted ; in Jan., 1890, 
£4,500 of these imissiK'd debentures had been 
pledged with the c().\s bankers to secure a loan 
from them of £5,000. Only£150 of these debentures 
remained in the director’s own hands. In Nov., 
1890, the CO. was ordered to be wound uji. No de- 
bentures were ever given to E. & Co., & they 
brought an action against II., churning he had 
represent'd iliai he had authority to a^oe to 
allotment of the debentures, iSc requiring lum per- 
sonally to maktj good tbc representation : — Held : 
(1) there was no legal ground upon which H. could 
be held personally liable ; (2) the action must be 
dismissed, but without costs. — E lkin GTON & Co. 
i;. IluuTKFi, [1892] 2 Ch. 452 ; (U L. J. Ch. 514 ; 
66 L. T. 761. 

2772. .] — TMtf. sued for specific performance 

of a contract for sah^ of the M. estate. The 
property was placed by five of defts., sisters, 
taking in equal shares under a will, in the hands 
of sixth deft., (3., an (estate agent, for sale. C4. 
wrote j>ltf. : “ AlfhougJi we can agree price now, 
wo cannot make a formal contract until the will 
is firoved.” Later lie wired ho could clo.S 0 for 
£21,250, subject to more formal contract. Pltf. 
wrote accepting, indorsing cheque for the 
depo.sit. A formal agreement was jircpared, but 
the five first d(dts. reJused to exi'cute it. Pltf. 
claimed damages & specific performance against 
ihc'in, &. against G. return of the deposit & damages 
for breach of warranty of authority. The action 
hfiving }>eon dismisscnl for want of a contract 
in writing to satisfy Stat. Frauds: — Held x 
(1) there was no authority to make a complete 
contract, iiL G. never rcpresenietl he had such 


2770 i. JMu n'.j)rcfiCiitntion inadcbu auciU 
ns to his authority.]— v. Kkvkl- 
STOKE Saw Mill Co. (1913). 23 W. }j. U. 
C){} ; 3 W. W. n. 777 ; 9 J). L. H. .'>80 ; 
on appcul, 25 W. L. R 98 ; 12 D. L- II 
685.— CAN. 

2770 ii. .1 — P., tenant forlifeof an 

estate vcbted in trustees, with powers of 
sole, employed H. & S. to negotiate a 
sale, btdievinff the trustees would ratify 
hia act, hut without authority from 
them ; & a rental & conditions of sale 
were prepared, in which the estate was 
mentioned as lieim? vested in the 
trustees on trust for sale, & I’.'s name 
was not mentioned. P., in corresiMui- 
denco with H. & 8., treated himself as 
liaviner authority to conclude a .sale. 
M. offered H. Ac S. a sum of £7,000 for 
the estate, which offer was comnumi- 
catod to P., but refusi'd by liim ; P. 
subsequently wrote to !)., his solr., that 
if M. offered £7,000 D. miirht accept 
thcoffer. M. shortly afterwards offiTcd 
£7,250, & D. wrote a letter statlnff that 
on behalf of t he trustees he accepted the 
offer, subject to the rental &: conditions 
of sale. P. was subsequently offered 
£7,500 for the estate, ui>on which he & 


[ the trustees rei>udiuted tlm act of D., f 
& refused to complete with M. In 
order to provide himself with tlie neces- 
sary purehase-rnoiieyt M. sold out 
certain bank share's, Afc th<‘rehy susta lin'd 
loss. M. brought an action npraiiist 1’., 
allejJTinjr that 1*. hod contracted & under- I 
taken that hf? had authority from tln^ ' 
trustees to sell, & allepriiuc that had I 
contracted & undertaken that 1). had i 
such authority : — Held : pltf. could not i 
recover loss of bank shares, as P. liad ! 
not so contracted & undertaken. — i 
Maxwell v. Paiinkll (18(»«), I. R. 1 ' 
(’. L. 231 : 11 C. L. 55L— IR. | 

2770 Hi. Hiunalurc “ ayciU ” not 

such represeiUaiion.] —An agreement 
was made bidwccu pltfs. of the one 
part ifc a railway co., by their o^fcnt, of 
the other part, by which pltfs. con- 
tracted to furnish flroods on the Ltiiih i 
spi*cified. The agreement was sigiu'd & 
sealed by pltfs., & by deft., styling 
himself “agent.’* No representation 
as to authority was shown to have been 
made by deft., but it was proved that 
aftiT the co. had occepU'd & paid for 
a portion of the goods they refused to 
carry out the contract, & defeated pltfs. 


ill an action upon it by setting up the 
want of tlieir corporate seal : — Heid t 
tiiis evidence was insnlliclent to sustain 
an action against deft, for falsely repre- 
senting to pllfs. that lie had authority 
to hind the co. - McDonald v. Mu- 
Millan (1859), 17 U. P. K. 377.— CAN. 

2770 iv. — Siynature “ as agerii ’’ 
not such represent it ion. ] — •Where the facts 
as io agency arc within the ktiowlcdgo 
of the ostensilile agent , hut not of the 
other contracting party, the fact that 
tlje former signs the contracd. “ as 
agent " amounts to a representation 
t hat lie has authorit y to contract . But 
whcTC IJie other party knew that no 
authority to contract originally existed, 
& a dociiinent obtained at the instance 
of both to supply that authority was 
jointly interprided & was read by both 
UH authorising 1h<! ostensible agent to 
contract, & where although both wore 
mistaken, vc't both had exactly the 
same knowledge of the facts ; — Held : 
a repros<nitation of agency could not bo 
Implied from the fact that the ost^slble 
agent signed the contract ** as agent."—* 
Bloweu V . Van Noohden, No. 2748 U., 
ante. — S. AF, 



Agency, 


662 


Sect 1 « — In regard to coniracle: Suh^aecL 7, D.] 
authority ; (2) the appeal must be dismissed. 
— Cook v. Williams (1897), 14 T. L. 11. 31, 


0. A. 

2778. Effect of notice of limited authority — Sig- 
nature qualifled— Admissibility of usage.]— Defts. 
signed a charierparty as follows ; By telegraphic 
authority of It., S., E. & CJo., as agents.” The 
freight agreed upon in the cliarterparty was 3a. 9d., 
in accordance with telegrapliic instruction. The 
flgure really agreed to by the charterers was 
3«. 41d., but a mistake was made by the teleCTaphic 
officials in transmitting tlie message: — Held: (1) 
defts. not liable for breach of warranty of authority ; 
(2) evidence was admissible to prove the customary 
interpretation of tliis particular fonn of signature. 
— Lili^y, Wilson & Co. i?. .Smalt2S, Eeles & Co., 
[1892] 1 Q. B. 460 ; 40 W. R. 644 ; 8 T. L. R. 410. 

2774 . Qualification insufficient notice.] 

— Applt., a shipbroker, believing a telegram re- 
ceived from N. authorised him to do so, signed a 
cliarterparty on behalf of L. adding the words “ as 
agent,” It appeared that L. had not authorised 
the chart<irparty txj be entc^red into. The signature 
of the chark*rparty was qualified by the words ** by 
telepfraphic authority of N.” : — Held: (1) applt. 
liable to the shipowner for breach of warranty of 
authority ; (2) the qualification was not sufficient 
to amount to notice that the chark^rparty was not 
inkmded in certain circumstances to be effectual. — 
SuAiiT V, llAiGii (1893), 0 T. L. R, 488, n. L. 

2776. Auctioneer — Reserve price.] — Where 

goods w^ere offered for sale at an auction subject to 
an unnamed reserve price, ^ the auctioneer, upon 
discovering after tht'- fall of the hammer that the 
highest bid was not up to reserve price, refused the 
bidder’s request to sign a note or memorandum of 
contract, the siun offerc^d being above £10 ; — Held : 
the anctione(‘r was not liable to an action at suit of 
the bidder for damagi.'s for refusing to sign any note 
or memorandum of contract, or for breach of war- 
ranty of authority. — M cManus v. Fortescue, 


[1907] 2 K. B. 1 ; 76 L. J. K. B. 393 ; 96 L. 
444; 23T. L. R. 292; 51 Sol. Jo. 246, C. A. 

2776. Where absence of authority not grovokd of 
principal’s repudiation.] — ^An auctioneer oeing in- 
structed by the owner of a pony to sell it by auction,, 
subject to a reserve price of £26, inadvertently 
stated at the auction that the sale was without 
reserve & knocked the pony down to pltf. for 
15 guineas. On discovenng his mistake the auc- 
tioneer put up the pony again, when it was bought 
in. No memorandum of sale to pltf. was made. 
In an action against the auctioneer; — Held: (1)* 
deft, had an implied authority to sell without 
reserve ; (2) the sale to pltf. was binding on the 
owner, though no action on it could bo successfully 
brought against him, owing to absence of a written 
memorandum ; (3) there ivas no breach of war- 
ranty of authority on deft, ’s part. Qw. .* whether 
pltf. had a cause of action against the auctioneer 
for failing to make a written memorandum of sale. 
— Rainbow v. Howkins & Sons, [1904] 2 K. B. 
322 ; 73 L. J. K. B. 641 ; 91 L. T. 149 ; 53 W. R. 
40 ; 20 T. L. R. 508 ; 48 Sol. Jo. 494. 

Annotation : — Dbtd. McManuK i’. Fortescuo, [1907] 2 K. B. 1, 

C. A. 

2777. Agent acting innocently under forged power. T 

— Where a person, proposing to act as agent of 
another, induces a third party to enter into a 
transaction with him on faith of such agency, 
whereas no such agency exists, he is liable for in- 
jury sustained by such third party in consequence 
of such untrue representation, whether or not he 
believed he was acting with the authority of the 
alleged principal. 

One of t wo trustees of stock standing in the joint 
names in the books of the Bank of England sold it 
under a power of attorney, to whicli the signature 
of his co- trustee was forged, & the bank allowed a 
stockbroker who innoccmtly a ek'd under the power 
to transfer the stock to otlier persons, was held 
liable to replace it : — Held : the stockbroker was 
liable to indemnify the bank upon the ground that 


2773 i. KfjixtuJ not ice of It fit Hal attlhO' 
-M. co-owikth in equal 

HhurcH of tt vcHHfl whicli pltf. olTcroil to 
puroliaHc, (\ wrote & wired to M. that 
ho woH wilUiiM: to aHHlKii his lnt,erest 
provided pltf. paid eu8h,lii wlilch ovont 
ho would Ko 1,0 Toronto to eloHo the 
<leal, & later at a lueet.iuK of t he partieH 
oxproflHcd hiri readluoBH to hcH his 
lnt,oroBt on beiipr paid half the price of 
the vo8H('l in eiwh. Pltf. knew that 
M. had no authority from C. to Hlgn the 
option of Bale on (\’b behalf. M., liow- 
over, Bikued an awcernent to nell the 
voBBcl for half eayli ; — lleM : t\ & M. 
were not partners, &, as pltf. knew that 
M. had no autliority from U. to bcH on 
hlB bolialf, M. wuB not liable for bri'och 
of warranty of authority (Utlleu v. 
tVriohi, 8 E. It. 647, cited. — B entlky 
V, Munruv (1902), l O. W. II. 273, 726, 
845; 2 0. \V. U. 101 4. -—CAN. 

2776 i. IVhere ahacnce of aidhorily not 
(/round of princijHtVs reptutintion.] - 
Pltf., actink as ofront, for hin wife, u«rt*ed 
to sell to deft, a Hcotion of land, the 

S rioo to Iw $4,000. payable $1,000 
own & the balance by two InBtalmeutB 
of $750 each & a mUre. for ri,500. 
There was no memorandnm in wTllinff 
RUlfloleiit to satisfy Stat. Frauds. Deft, 
entered into nossc'SHlon & paid certain 
instalments or purchase-money to pltf., 
as a^ut, aforesaid. Six years sulisc- 
Quently the wife repudiated the con- 
tract. The cts. held pltf. had no autho- 
rity to sell the land. For mlsreprosont- 
injr hlB iKisition deft, claimed damatTcs 
from pltf.: — field: (1) the law was well 
settled that, whore a person purports to 
make a oontroct as a«ront, he is deemed 
to warrant that ho has the necessary 
authority, but to make the a«reut 
personally liable for making an un- 
authorised contract the contract must 
have been one wlxich would have been 


enforceable against t lie prineipnl if he hail 
in fact authorised it; (2) the contract 
not being in writing w'as not enforceubli* 
against the principal; (3) in the eir- 
eumstanct‘B deft, could not invoke the 
equitable doctrine of part performance 
to establish its eiiforeeabilily, having 
suffered no legal damage from llu; 
broach of warranty by the agent , & tlie 
only damages to which a person ilealing 
with an umuithorisod agent, is entitled 
being the amount wldcli he could have 
recovered against the principal. — 
Duncan t\ Beck (1914), 28 W. L. K. 
571 ; 20 1). L. K 682 ; 6 W. W. P. 1149 ; 
7 Husk 11 163.— CAN. 


2776 ii, .1 — Defts. made a parol 

olTer to sell to pltf. certain lands, wlxich 
defts. also by parol represented were 
1 1st ed wdt h them for sale. Pltf. accepted 
this otfer & paid a deposit. An agree- 
ment of sale was then signed &; the 
bnlauce of the first luiynient. was paid 
to defts., who granted a rc*ceipt on 
belialf of their priiiciiial. The agree- 
ment was not, how'Cvor, signed by defts. 
nor by any other person on lichalf of 
the named principal. In an action 
against defts. a.s agents misrepresenting 
their authority : — field : (1) on the evi- 
dence there had been no misrepresenta- 
tion of authority but only of the ability 
of their priuci^ to sell the land ; (2) 
in any eircumskinoes, before pltf. could 
retmver upon a breach of warranty of 
authority ho must show that defts. 
entered into a contract with lUm, 
which if they had had authority would 
be binding on their principal ; this they 
had not done, not having signed any 
agreement to convoy, &, only liaving 
signiHl a receipt in th© name of their 
principal, defts. were not liable.- 
Peacock e. Wilkinson (1614), 29 
W. L. R. 373; 18 D. L. H. 418; 7 
W. W. R. 86 ; a/fd. 61 S. C. R. 319.-CAN. 


2776 iii. - — -.1 —Where an agent, pur- 
porting to imt for his principal, without 
auUmrity borrowed money for such 
princliMil from a tliird party, & there- 
after lus principal became insolvent, & 
was unable to pay back the whole of 
the money so liorrow’od. Sc hud been in 
no better position when the loan w'as 
contracted: — Held: in tlxc absence of 
any proof of fraud, os the principal was 
never able to r(‘pay tixe balance of such 
loan, the loss occasioned to the third 
party was not duo to the want of the 
agent’s authority. Sc such agent was 
not liable in respect to same. — L ano- 
FORi) v. Moouk, 17 Supremo Court 
^Cuji^), 1 ; 9 Capo Times Reports, 405. — 

2776 iv. Iaiss of commission caused 

to oflrmf.]— M., then a director of deft. 
CO., in a conversation with pltf. 
assured liim that if he, pltf., wonld 
procure' a purchaser for certain property 
owned by the co., he felt sure the co. 
would quote the price at $550,000 &, in 
the event of a sale, would pay pltf* a 
commission of $50,000, but any abate- 
ment of the price down to $500,000 
was to be borne by pltf. There was no 
evidence that M. had any authority to 
sell the property or employ an agent to 
find a purchaser. After M. became 
president of the co., the property was 
sold for exactly $500,000 by the co. to 
a purchaser to whom it had been intro- 
duced by pltf. to the knowledge of M, : 
— field : M. not liable to pltf, for any 
misrepresentation of authority from the 
CO., to enter Into the alleged contract 
! wdth pltf., or for failing to prevent the 
00 . from selling the proper ty f or 
$500,000 or less. — Bent r. Abrowhkad 
( 1609), 18 Man. L. R. 632 ; 8 W. L. R* 
694 ; 10 W. L. R. 339.— CAN. 
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he had impliedly warranted his authority to the 
bank. — Stabkby v. Bank op England, [1903] 
A. 0. 114 ; 72 L. J. Ch. 402 ; 88 L. T. 244 ; 61 W. R. 
513 ; 19 T. L. R. 312 ; 8 Com. Cae, 142, H. L. 
Annotations : — Ezpld. Shoflfteld Corpn. v. Barclay, 11905] 
A. C. 392, H. L. ConBd. YonRe r. Toynl)ee, [19101 1 K. B. 
215, C. A. Salvesen v, Bodori Akt. Nordstjeman. 

119051 A. C. 302. H. L. ; A.-G. v. Odell. [1906] 2 Ch. 47. 
O. A. ; Bank of England v. Cutler, [1908] 2 K. B. 208, 
C. A. 


2778. •] — banker in good faith sent to a 

corpn. a transfer of corpn. stock which purported 
to oe executed by T. H., the two registered 
holders of the stock, witii a request to the corpn. to 
register the stock in the name of the banker. The 
corpn. in good faith acted upon this request & 
panted a fresh certificate to the banker, who trans- 
ferred the stock to third parties, k they were regis- 
tered as holders. Afterwards it was discovered 
that T. had forged H.’s signature, & H. recovered 
against the corpn. judgment whereby they were 
compelled to buy equivalent stock & register it in 
H.’s name & to pay him the missing dividends with 
interest. Both parties had acted bond fide & with- 
out negligence : — Held : the banker was bound to 
indemnify the corpn. against the liability to TI. 
upon an implied contract that the Iransfer was 
genuine. — Shefptet.d Corpn. r. Barci.ay, [1005] 
A. C. 392 ; 74 L. J. K. B. 747 ; 93 L. T. 83 ; 09 
J. P. 385 ; 54 W. R. 49 ; 21 T. L. B. 042 ; 49 
Sol. Jo. 617 ; 10 Com. Cas. 287 ; 3 L. (I. R. 992 ; 
12 Mans. 248, H. L. 

Annotations Apld. A.-G. V. Odell, [1900] 2 Cli. 4 7, C. A. ; 
Moel Tryvan Ship Co. r. Krugor, [1906] 2 K. B. 
792. Consd. Moel Tryvan Ship (^o. v. Kruger, [1907] 
1 K. B. 809, C. A. ; Ki’uger i\ Moel Tryvan Ship Co. 
(1907), 13 Com. Cas. 1, II. L. Apld. Bank of England r. 
Cutler, [1908] 2 K. B. 208, C. A. ; Bamflcld v. Goole & 
Shcflflold Transport (Jo., [19101 2 K. B. 94, O. A. Distd. 
Kirby v. Chossnm (1913), 30 T. L. 11. 15. Refd. Groves, 
Thomas v. Webb & Konward (1915), 31 T. L. R. 548. 
Mentd. Rulien v. Groat Fingoll Consolidat-ed, [1906] A. (J. 
439 ; lie Anohmuty (1908), 99 L. T. 462, C. A. ; Morison 
V. Ixindon County & Westminster Bank, [1914] 3 K. B. 
356, C. A. ; Groves, Thomas r. Webb & Ken ward (1916), 
85 L. J. K. B. 1533, C. A. 

2779. Agent acting fraudulently.] — Semble : one 
who contracts as agent for another, without having 
authority may, if he acts maid Jide, be liable to the 
person with whom he contracts, in an action on the 
case for falsely representing himself to have had 
authority. — Jenkins v. Hutchinson, No. 2479, 
ante. 


For full anns., see S. C. No. 2479, ante. 


2780. .] — ^A person who makes a contract, as 

#^cnt only, for a princi]ial, without authority, is 
liable, if there was fraud, in an action of deceit. — 
Lewis v. Nichoi.son, No. 2748, ante. 


Annotation : — Distd. Tanner v. Christian (1855), 4 K. & B. 
591. Apnrvd. Cherry v. (Jolonlal Bank of Australasia 
(1869), 6 Moo. P. C. C. N. S. 235. Refd. Green v. Kopke 
(1856), 18 C. B. 549 ; Randell r. Trirncn (1856). 18 C. B. 
786; Parker v, Winlo (1857), 27 L. J. Q. B. 49; Collen 
r. Wright (1857), 8 E. & B. 647 ; Royal Albert lloll 
CJorpn. r. Winchilsea (1891), 7 T. h. R. 362 ; SUrkey v. 
U910]Yk"b*^ 215 ’ Yonge v. Toynbee, 

For full onus.* aeeS. C. 2748, ante. 


2781. Mere excess of authority not equitable 

fraud.] — Pltf. having been struck off the register 
of a co.^ by onier of the ct. on grounds of excess in 
the co.’s objects, aa shown by the memorandum 
registei^d after he became a member, over those 
stoted in a prospectus on faith of which he took 
sharos, filed a bill for return of his deposit money 
against the directors, who issued the prospectus, & 
the CO., not alleging fraudulent intention. On 
demurrer by the directors : — Held : ( 1 ) mere excess 
of authority by an agent did not constitute equit- 
able fraud ; (2) any relief in such case must be at 
law.— Stewart v. Austin (1866), L. R. 3 Eq. 299 : 
36 L. J Oh. 162 ; 15 L. T. 407 ; 15 W. R. 122. 
Annotation : — Apld. Ship v. CYoeklll (1870), L. R. 10 Eq. 73. 


2782. Company dlreotors acting ultra vires — 
Acceptance of biU — Proof of actual damage neees- 
•ary.] — In an action against directors of a co. for 
false representation that they had authority to bind 
the CO. by their acceptance of a bill of exchange 
drawn on the co., it is incumbent on pltf. to show 
he has sustained damage ; an action is not main- 
tainable by the indorsee of such bill, unless he show 
he gave value for it, or was otherwise damnified. — 
Eastwood r. Bain (1868), 3 H. & N. 738 ; 28 
L. J. Ex. 74 ; 32 L. T. 0. S. 109 ; 7 W. R. 90 ; 167 
E. R. 065. 

2783. .] — Two of the du’ectors of a joint-stock 

CO., by a letter to the co.’s bankers, notified that 
their manager had authority to draw cheques on 
account of the co. Such two directors did not form 
a majorit y of the directors of the co., as required by 
their Act of incorporation, so as to bind the co. 
Although the co.’s account was at the time over- 
drawn, Ac that fact was known to the two directors, 
the bankers honomed the manager’s cheques on the 
authority so given to them. In an action brought 
by the bank against the two directors for advances 
made on account of the co. upon (.he faith of their 
letter : — Held : (!) there was an implied warranty 
on their part ; (2) they were personally liable to the 
bank to the extent of ilie sums overdrawn by the 
manager aubsecpiont to the date of their letter. — 
(T’HERRV V. OorX)NTALBANK OF A L STRALASIA (1869), 
L. R. 3 P. C. 24 ; 0 Moo. P. C. C. N. 8. 235 ; 38 
L. J. P. 0. 49 ; 10 E. R. 714 ; sub nom. CJOLONIAL 
Bank of Australasia v. Cherry & MuDougall, 
17 W. R. 1029. 

Annotations : — Distd. Beattie v. Ebury (1874), L. R. 7 H. L. 
102 ; (Colonial Bank of AuatruloHia r. Wlllaii (1874), 
L. R. 5 P. V. 417. Consd. Lakonian r. Monntstopheu 
(1874), L. 11. 7 II. L. 17. Reid. WookH v. I’roport, (1873), 
L. U. 8 C. P. 427. Mentd. Starkey v. Bank of England, 
11903] A. C. 114. 

2784. .] — ^l^ltf. lent £70 to a benefit building 

society, & received a receipt signed by defts., as two 
direcU)rs of the society, certifying that pltf. had de- 
posited £70 with the society for three months certain, 
to be repaid with int.ere8t after fourteen days’ notice. 
The .society was formed under 0 & 7 Will. 4, c. 32, 
& had no power to borrow mon<iy ; & pltf., being 
unable to get her money back from the society, 
sued defts. On tlie above facts tlic ci. having 
power to draw inferences : — Held : defts. were 
liable to pltf. in damages for a breach of warranty 
of authority, they having, by signing the receipt, 
in effect repre.s(3n(cd that they fiiul authority to 
make a binding contract of loan on behalf of the 
society, & so induced pltf. to part with her money. 
— Kicharbhon V. Williamson k L\wson (1871), 
L. R. 0 Q. B. 270 ; 40 L. J. Q. B. 145 ; 35 J. P. 
728. 

Annotations: — Consd. Beattie v. ICbury (1872), 7 (Jh. Apj). 
777 ; WeokH r. l^oport (1873), L. U. 8 C. P. 427. Distd. 
McCollIn V. Gilpin (1880), 5 Q. B. D. 390; (Jhapleo t% 
Brunswick l*erinancnt BId>r. Soe. (1881), 6 Q. B. D. 690, 

C. A. ; Atkin v. Wardlo (1889). 61 L. T. 23. 

2785. Issue of debentures.] — The directors of 

a ry. co., which liad fully exercised the borrowing 
powers conferred upon it by its special Act in 
Aug., 1864, advertised that they were “ prepared to 
receive proposals for loans on rntge, debentures 
to replace loans falling due.” W. (pltf.’s ^s- 
tator) offered a loan of £500 ; A, his offer being 
accepted, he in the same month sent his cheque for 
£600 to the directors, for which he requested that 
a debenture should be issued to him. In pursuance 
of a resolution of the directors to that effect, the 
cheque was handed to H., the contractor for the 
works, who liad been (but had then ceased to be) 
the holder of seven debenture bonds for £500 each ; 
k H. was requested to transfer one of them to W., 

& it was by the same resolution directed ” that 
such bond be on Oct. 1 exchanged for a new one.” 
H, kept the cheque (wliich was duly honouix d). but 
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S ect* L — In regard lo contrac ts : Su h -aect* 7, D, d:E*] 

was unable to transfer the de^nture ; in pur- 
suance of a resolution of the directors of Oct. 6, a 
new debenture bond for £600 was scaled So sent to 
pltf. as executor of W. Deft., a director of the co., 
was a party to each of the above transactions. By 
a decree of the Ct. of Ch. of Feb. 14, 1808, the 
above-mentioned debenture was declared void as 
Ixung for a sum in excess of the borrowing powers 
of the co. : — Held : ( I ) deft, was liable os for a 
breach of warranty; (2) the directors had power 
in the circumstances to issue a debenture which 
should bo valid So binding upon the co. ; (3) pltf. 
was (*ntitled to recover as against him the £500 
together with int(jrcst by way of damages. — Weeks 
V. Fropebt (1873), L. li. 8 C. P. 427 ; 42 L. J. 

C. P. 120 ; 21 W. H. 670. 

.tnnoifilions ; — Apld. Firburik’H Exora. r. Itujiipliroya (1886), 

18 Q. li. 1). r»1, Cl. A. l^ld. Oliver V. Hank of EnjiflanU, 
llOUliJ 1 Ch. 610, C. A. 

2786. .]— By the certified rules of an unin- 

corporcated buiUUng society the directors might 
borrow money not exceeding a pi-escribed amount. 
Loans were made to the society tlirough its secre- 
tary in accordance with advertisements, issued with ' 
t he authorit y of the directors, that such loans migVit 
b(^ so made by bringing the money to the office of 
the s(‘cretary. In each case, a rcccdpt was given by 
the Hficretary for the money as a loan to the soci(‘ty, 
with a written undertaking by him “ to procure th(^ 
promissory note of the directors for the loan,” So 
aftenvards, in i)ui’suance to such undert/aking, the 
receipt was exchanged for such noLs which always 
bore the date of the receipt. After an amount had 
been so borrtiwed exceeding the limit proscribed by 
the rules pltfs., who had on several previous occa- 
sions lent money to the soci<dy according to the 
above mode, paid a sum to the secretary as a loan 
to the society, So received from him the usual re- 
ceipt So undertaking, but no ])romissory riot(3 of th(» 
directors as ever afterwards given, So the secretary 
absconded, appropriating that sum, with otlier , 
moneys of tiie societ y, i>o his own use. In an action ' 
against* tlu* soidet y & directors, th(‘ jury found that ; 
tlui society held out t he socTcdary to pltis. as having 
authority to receive th(' loan on their behalf on the 

t (|rnis on which it. was received, .V: that t-lu* directors 
did tlu* sanu* : —Held : ( 1 ) such finding was bad in ! 
joint of law against tlu< society ; (2) as the limit for 1 
Jorr(^\^'ing prescribed by tlu; rules had been ex- 
ce(*ded when the loan was mad<* by pltfs., the ! 
society, which had derived no Ijcnefit, w^as not liable 
for such loan ; (3) (Bramweix, L.J., douhting)^ 

altliough there w^as no fraud on the part of the 
tliroctors, 1h(;y were pei’sonally liahlt* to ifitfs. for 
the moiu‘y which bad been so advanced. — (.’irAPREO 
V, Brunswick Permanent Benebtt Buiedinij 
Society (IHSl), 6 Q. B. D. 096 ; 56 L. .1. Q. B. 
372 ; 44 L. T. 449 ; 29 W. 11. 529, 0. A. 

AnvotatiotiH Distd. He Sliollield IVrimiucnt Hldp. .Soc., 
lix p. Walsou (18SS), ;»U L. T. 401, 1). Apld. Cro«« r. 
FlHhcr (1S»1). 65 L. T. 111. Distd. Taft Vale Hy. r. 
Aiiml,ijamalod Soc. of Hallway Servants, (1001 j A. C\ 126, 
II. li. Consd. ISloHB S.S. Co. V. Wldnncy. (19121 A. C’. 251, 
H. Ij. Mentd. lilacklmrn llldff. Soc. (’iinlllTo, llro< k.-^ 
(IS82>. 22 Ch. D. 61 n. 

2787 . .] — Diix'ciors of a tramw a y co. accepted, 

as such diivctors, a bill of exchange, payable to 
ord<'r, by A on behalf of the co. The special Act 
undt'r wiiich the co. w’as incorporated gave them no 
power to accept bills : — Jleld : an action was main- 


tainable against the directors who signed the 
acceptance for damages for falsely representing 
that they were authorised by the co. to accept bUls, 
which was a false representation of fact Sc not of 
law. — West London OoMMERCiAii Bank, Ltd. r. 
Kitson (1884), 13 Q. B. D. 300 ; 53 L. J. Q. B. 
345; SOL. T. 656; 32 W. R. 767, 0. A. 

Annotation .-—Distd. Atkins v. W^ardlo (1880), 58 L. J. Q. B. 

377. 

2788. Joinder of claims — Alternative claim against 
— ^Agent.}— T., professing to act on behalf of a 
principal, L., contracted with pltfs., a limited co., 
to take up debenture stock of the co. Pltfs. sued li. 
for breach of contract. Sc L. set up as defence that 
the promise (if any) was made without his know- 
ledge or consent by T. Pltfs. filed their statement 
of claim against li. & T., A claimed alternative relief 
against T. for breach of warranty of his authority to 
contract : — Held : T. might properly bo added as 
deft, under R, S. 0., O. 16, rr. 3, 6, as pltfs. claimed 
alternative redress against L. So T. in respect of 
same subject-matter, So no inconvenience would 
result. — Honduras Inter-Oceanio Ry. Co. v* 
Lefevre & Tucker (1877), 2 Ex. D. 301 ; 46 
L. J. Q. B. 391 ; 36 L. T. 40 ; 25 W. R. 310, C. A. 

, Annutaiiom Consd. & Apld. Beiinctts v. Mull wraith, 

1 11896] 2 Q. B. 464, C. A. Refd. Clilld v. Stenning (1877), 

1 5 Ch. D. 695 ; ThompHon v. L. O. C., (1899] 1 (i. B. 840, 

( O. A. ; Sanderson v. Blyth Theatre Co., [1903] 2 K. Ih 
1 533, C. A. ; Bullock v. JiOndon Coneral Omnibus Co., 

1 Trollope & Colls (1906), 22 T. L. U. 244. 

I 2789. Principal.] — In an action against 

defls. in London for Ijreach of warranty of autho- 
' rity, it appeared tliey had assumed as agents for 
i foreign principals to enter into a contract to bt; 
erfonni‘d out of jurisdiction, Sc there had been a 
reacli out of jurisdiction, the supi)osed principals 
i having repudiated the* contract as made without 
I th<-ir authority : — Held : (1) the foreign principals 
' were projior parties to tht; action within R. S, C., 
j O. 11, r. 1 (g) ; (2) service on (hem out of jurisdic- 
I tion of noti<K* of the wTit might he served. — Massey 
' V* llEYNES (1888), 21 Q. B. D. 330 ; 67 L. J. Q. B. 
468, ,521 ; 59 L. T. 170 ; m W. R. 884, V* A. 
AnmUutOnift ; — Folld. WuHliburii k, Moon, etc., Co. v. Cuiiard 

S.S. Co. k UarliCB (1889), 5 T. L. K. 592. Consd. The 

Elton, (18911 1*. 265 ; liidipro Co. v. Ovfilvy, (1891] 2 Ch. 

31, C. A. Apld. Witted r. Cullmiith, (18931 I Q. B. 431. 

Consd. Sc Folld. Firth r. Do la Ilivus (1893), 69 L. T. 666, 

C. A. Consd. Oonnetts v. Mclh^Taith, (1896] 2 Q. B. 

464, C. A. Folld. Oost4*rrcicliiKCho Export v. British 

Tndcmnity Insco., (1911) 2 K. B. 717. Reid. Burt v. 

Howon (1891), S T. L. B. 28 ; Thompson r. J.. C. C., (18991 

1 y. B. 810. C. A. ; The Duo d’Aumalo, (19031 1\ 18, C. A. ; 

Sanderson i*. Blyth Theatre Co., [1903] 2 K. B. 533, C. A. 

2790. .] — In an action against 

I delts. for breach of warranty of authority, it 
I appeared they had assumed to act as agents in 
; entering into a char(A*rparty for loading pltfs.’ 
1 yessel with a cargo which w as not suprjlied. Pltfs., 
I in doubt as to \A'heilier defts. had authority or not, 

appli(*d to add alleged principals as (lefts. : — Held : 

; pltfs. entitled (o do so. — Bennetts Sc Co. r* 

: MiTewraith, [1896] 2 Q. B. 464 ; 65 L. .T. Q. B. 
632 ; 75 L. T. 145 ; 45 W. R. 7 ; 12 T. L. R. 616 ; 
8 Asp. INI. L. C. 176 ; 1 Com. Cas. Ill, C. A. 
Annotadous ; — Consd. Tlioinpson r. L. C. C., [1899] 1 Q. B. 
i 810, C. A. Refd. Sanderson v. Blyth Theatre Co., [19031 

2 K. B. 533, C’. A. ; Bullock v, London Ceneral Omnibus 
i Co. & Trollope & Colls (1906), 22 T. L. B. 244. 

I E. Measure of Damages* 

2791. Action brought without authority — Costs 
' incurred In defence.] — A solr. having commenced an 


£788 i. Joinder of elaitns - Aliernativc 
claim against -Agent.] -In an action for 
rcxdilleatioii of an ojcrmnont for sale of 
a oertaiiv lot, it devetopi'd that pltf. hud 
dealt with L. assuining to act as agent 
for deft, corpn., who, on discovery, 
denied his authority to act as tl\eir 
agent field : pltf. luul a right to add 
L. a« a deft., as, should it transpire that 
L. was not a duly authoriseti agent of 


the owners, pltf. might have a rigid of 
action against him personally. — 
Bhaplky V. YouKSHinK Gcakan-i-kk & 
Skcuiutiks Courx. (1907), 13 B. C. B. 
68.— CAN. 

PART X. SECT. 1. SUB-SECT. 7.— E. 

m. General rule .] — Wlwre an agent, 
puriwrting to act for & on behalf of a 
princiiHil, contracts with a third i>arty 


without authority so to do, ho is 
persfmally liable to put such iwirty Into 
as good a position os if due authority 
did exist. — L ancjford r. Moork, 
No. 2776 iii., ante . — S. AF. 

n. General limit of HabUUy ,] — 

Where parties cuter Into contraots on 
iK'lxalf of a principal without authority 
to do so, their liability Is limited to 
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action on behalf of an infant by hep next friend, 
also on infant : — Held : ^rsonally liable as between 
solr. & client for costs v^ch defts. had incurred in 
defending the action, including costs of the appli> 
cation to set the writ aside, but excluding cos^ of 
defts. who had put forward the next friend. — 
Fernee V. Gorlitz, [1915] 1 Ch. 177 ; 84 L. J. Ch. 
404 • 112 L. T. 283 

Solicitor acting without authority.] — See Solici- 
tors. 

2792 . Allotment of shares repudiated by allottee — 
Sum payable to company for shares allotted.] — L. 

instructed his brokers to apply for fifty shares at £1 
each in a co. named. They by inistako applied for 
^ obtained an allotment to L. in another co. L. 
repudiated the shares, but his name was placed on 
the register. The co. had a very large number of 
shares allotted, & in the opinion oi the ct. the shares 
were unsaleable. The co. wiis soon afterwards 
wound up, & the name of L. removed on his appli- 
cation from the list of contributories. The oilicial 
liquidator claimed £50 dtunages from the brokers 
for misrepresentation of authority :—Held : (1 ) the 
general rule as to measure of damages for breach of 
warranty of authority was applicable ; (2 ) the liqui- 
dator was entitled to recover from the brokers the 
amount lost by the co. in losing the contract with 
L. ; (3) as L. was solvent & the shares unsaleable, 
that loss was represented by the whole sum of £50 
payable for the shares. — Re National (V)ffkk 
Palace Co., E,v p. Panmure (1883), 24 Oh. D. 307 ; 
53 L. J. Ch. 57 ; 50 L. T. 38 ; 32 W. U. 230, C. A. 
Antudaiion : — Apld. Mock r. Wendt (lH8b), 21 Q. IL I). 120. 

2793 . Charterparty repudiated by owner—Differ- 
ence in freight — Larger ship.] — In an action against 
a broker who had professed on behalf of the owner 
of a sliip to charter her to pltfs., not having autho- 
rity to do so, &; who had requested th<‘m to charter 
themselves some other shi]>, & tliey having char- 
tered a much larger ship at a higlier freight : — Held : 
they could not recover from the broker more tlian 
th<i difference of freight on the tonnage of tlie 
former ship if they could have procured one of 
similar size, or had neglected to give deft, notice 
of the substituted ship, so that he might use the 
surplus freight. — M itchell v, Kaiil (1802), 2 
F. &F. 700. 

2794 . Compromise of claim repudiated by debtor — 
Sum agreed to be paid.] — Pltf. brought an action in 
Fngland against a maiine insurance co. carrying on 
business in America, & obtained judgment in de- 
fault of appearance for £1,000. Negotiations for 
set llement took place between pltf. & (lefts., agents 
of the co. ill England, & defts. by mistake repre- 
sented to pltf. in good faith that they were autlio- 
rised by the co. to offer £300 in settlement of pitf.’s 
claim. Pltf., relying upon the accuracy of the 
representation, entered into agreement with defts. 

settlement of his claim for 
£300, but it appeared defts. were not autboiiscd to 
make the agreement, & he was unable to enforce 
performance of it. In an action against defts. to 
recover dainages for breach of warranty of autho- 
rity, defts. paid into ct. a sum representing the 
expenses incuirod by pltf. in negotiating the com- 
p^nuse : Held : (1) the measure of damages was 
the loss by pltf. of tlie gain which he would have 
derived from the contract defts, warranted should 


be mode ; (2 ) as the judgment obtained by him was 
of no value (for the co. had no assets in England* & 
judgment could not in the circumstances be en- 
forced in American cte.), & the value of pltf.'s 
remedy on the policy could not be estimated, pltf. 
was entitled to recover from defts. £300 in adoition 
to the sum paid into ct. — Meek v. Wendt (1888), 
21 Q. B. B. 126 ; 59 L. T. 558 ; 4 T. L. R. 582 ; 6 
Asp. M. L. C. 331 ; affd. [1889] W. N. 14. 

2795 . Lease repudiated by lessor — Costs ot action 
against supposed principal. E^-Where a suit in 
Chancery was brought by a third party against the 
supposed nrincipal to enforce a contract made by 
the alleged agent, & the latter after notice said ho 
would be held responsible if the suit failed for want 
of authority to contract, never withdrew the asser- 
tion that he was authorised to make the contract, 
& the bill was dismissed on the ground of such want 
of authority : — Held : the third party might in an 
action against tlie agent on the implied warranty 
of authority recover as dmnages his costs of the 
Chancery suit. — Collen v» Wright (1857), 8 E. & 
B. 047 ; 27 J.. J. Q. B. 215 ; 30 L. T. O. S. 209 ; 4 
Jur. N. S. 357; 6 W. 11. 123; 120 E. 11. 211, 
Ex. Ch. 

Annotations: — Expld. Worthlimloii v. Sudlow (1802), 31 
Jj. J. y. H. 131. Consd. Oherry v. Colonial Hank of 
AuHtralttHla (1S6U), G Moo. I\ C. C. N. 18. 23.'), P. 0. ; Heattlo 
V. Ebury (1872), 7 Ch. App. 777. Consd. & Expld. Dickson 
V. Uoiiter's TVleK'raph (’o. (1877), 3 C. P. f). 1, C. A. 
Expld. & Apld. KIrbank r. lluinphroys (1880), 5() L. .1. 
Q. H. 57, C. A. Consd. llaininoinl r. Huhscv (1887), 20 
Q. H. 1). 70, C. A. Apld. CroKH r. Fishcp (1802), 40 W. IL 
205, C. A. Consd. & Expld. Diuin v. Macdonald, 118071 
1 Q. H. 401. Consd. & Apld. llalbot v. Lous (1000), 70 
L. J. Ch. 125. Expld. Oliver v. Hank of England, 8tarke5% 
Loveson &; Cook(s llOOl ) 1 (’li. 052. Apprvd. Starkoy i\ 
Hank of England, 119031 A. <\ 111, 11. L. Consd. 
Sliofticld Corpn. v. Barclay, [10051 A. C. 302. Expld. & 
Apprvd. Salvc'Kcnr. Hcdcrl Akl. NordHtjornan, 1 1005 J A. (’. 
302. Consd. Yong(‘ r. Toynbee, 110101 1 K. H. 21.5. Reid. 
ILitidall 7\ Rapor (1858), E. H. & E. 81 ; Hobson v. Turn- 
bull (1858), 1 F. it K. 305 ; Uxcnbaiu ?*. Sinythc (1802), 

3 F. & F. 85 : lliigb(‘s n Graeme (1803), 3 F. & F. 885 ; 
Speddlng r. Nev<‘ll (1800), L. H. 1 (\ P. 212 ; Hiehardson 
7\ Williainson (1871), L. K. 0 Q. H. 270 ; MoimtHtephen r. 
Lakemaii (1871). li. H. 7 Q. H. 100; Weeks v. J‘roperL 
(1873), Ij. li. 8 (!. p. 427 ; ('hapleo Hruriswlck Henodl. 
HIdg. Sue. He Smith (1881), 50 L. ,T. Q. H. 372, A. ; Jir. 
National C’offeo Palace ('o. (1883), 53 li. .1. (!h. 57, C. A. ; 
ilollman v. IMillin (1881), Cab. & El. 2.51 ; Gaskeli r. 
Gosling, 11800) 1 H. 000, C. A. ; Hank of England r. 
(’uUcr, [10071 I K. H. 880; Fern6e r. Gorlitz, [10151 
1 (31. 177; Weigall v. Hunciman (1010), 115 L. T. 01. 
Mentd. llenderHon r. Squire (180.5), i^. H. 4 (). H. 170; 
Aglus Great WeHtrrn (’elliery Co. (180J>), OH L. ,1. Q. H. 
312, A. 

2796 . Not costs of defending action of eject- 

ment.] — A., professing te hc'ive authority from the 
owners of certnin i)reiniMes, grant(‘<l a parol lease of 
i-hem for seven years toB.. A let hiriiinte posse.ssioti. 
The owners, disavowing the authonty of A., de- 
manded poss(*Ksiou of the premises from B., & on 
his refusal brought an iqectmc'nt. against him. B. 
relying on a stahunent of A. tliat he had authority 
to a(;t as h(' did, that tlie ejectment would not be 
persevered in, & also oii the julvico of his owm at- 
torney, defended the (*j(H;tment, but unsuccessfully, 

& wa.s turned out of possession. B. having brought 
an action against A. for this false assumption of 
authority, the jury found that A. had acted bond 
fide ifc without fraud, & through a mi.sapprehcnsion 
that he had authority : — Held : B. was not entit led 
to r(‘covf*r as damages against A. the costs incurred 

' in defending the ejectment. — J*ow v. Davis (1861), 


what could have been recovered fro 
the principal If he had authorised the 
to bind him. ^ic fact that anoth 
party is jointly liable makes no dlflr< 
once.— Hasonbiioy Vihram v. Clapil 
(1882), 1. L. R. 7 Bom. 51.--IND. 


o. LiahiWy repudiaied by lessor — 
Recovery from agent. ] — An agent, 
with express authority to let, leased 
lands binding his principal to refund 
the lessee expenses Incurred by him 


in certain events which hajiiK'ned. 
The condition was held to l>e outside* 
the agClit’s authority, & the lessee 
recovered the amount from the agent 
personally. — K enny v. Mookta Soon- 
i>eree Dabee (1807), 7 W. R. 410.— 
IND. 

p. Contract repudifUed by princijml 
— Costs of action against snpposefl prin- 
cipal .^ — A person who Induces another 
to contract with him as the agent of a 


third pari-y by an unqualified assertion 
that lie is'simh agent is answerable to 
the iKTKon who so contra<;t8 for any 
damages wliich he may sustain by 
reason of the assertion being untrue ; 
& costs incurred by such i)er8on in an 
action against the HUT»posed principal 
for the r(*covery of damages may be 
recovered os damages. — EcKfmsiN p. 
Whitehead (1800), 10 0. P. 05.— CAN. 
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Agency. 


Sect. 1 . — In regard to contracts: Sub-sect. 7, E.! 
suh-seci. 8 , A. (a).] 

1 B. & H. 220 ; 30 L. J. Q. B. 257 ; 4 L. T. 399 ; 25 
J. P. 662 ; 7 Jur. N. S. 1010 ; 9 W. R. 611 ; 121 


E. R. 697. 

Annotation : — DiBtd. v, Graeme (1864), 33 L. J. Q. B. 

335. 


2797. Costs of action for specific performance 

— Not loss on resale. P^Pltf. being in occupation of 
a house & shop, as assignee of a term which would 
expire on Mar. 25, 1867, at a rent of £65 a year, 
deft, (who had for several veal's acted as agent for 
the freeholder in receipt of rents of the pi'operty) 
on Nov. 1 6, 1803, agreed in writing, “ on behalf of Ms 
iirother ” (the freeholder), to grant pltf. at expira- 
tion of the existing term a renewed lease for twenty- 
one yfjars, at a rent of £70 a year, & upon terms 
.slightly varying from those of the former lease, pltf. 
contracting in the meantime to modernise the 
liouso by putting in a new shop-front at her own 
expense. Pltf. put in a new shop-front at an 
expense of £50, k, expended £10 more in perma- 
nently improving the premises, & on June 28, 1865, 
contrach-d with B. to sell him all her interest in 
existing future leases for a premium of £150, B. 
taking the shop fixtures & stock at a valuation. B. 
was let into possession under this agreement, & paid 
the i)r(*mium, etc. Neither deft, nor his brotlier had 
notice of the agreement. Deft, had no authority 
from his brother to make the agreement of Nov. 16, 
1863, & the latter refused to ratify it. Pltf., who 
had no notice of deft .’s want of authority to make 
the agreement, filed a bill (in con^junction with B.) 
against deft.’s brother for specific performance, 
which was dismissed with costs, paid by ht*r. B., 
who had been turned out of poss(‘Ssion, brought an 
action n gainst i>ltf. upon her contract with him, k- 
on a reference recov(‘i*ed damag('s to the amount of 
£28(1, made up as follows : — £205 assessed by the 
arbitrator as value* of the lease ; £22 1()«. for loss in- 
curred by B. on resale of fixtures he had brought 
upon the premises : £35 for loss of business by re- 
moval ; £17 10s. for solr.’s charges. These, to- 
gether with cost.s of the action & reference, were 
paid by pltf. i—Hchl : pltf. w'as entitled to recover 
against. dt*ft. all costs paid & incuiTed by her in the 
Chancery suit, also value of the lease she had lost 
through noil-performance of the agreement of Nov. 
K), 1863 (assumed to be £205), but not damages &; 
costs wliich arose out of her agreement for resale of 
the lease t.o B., these not necessarily or naturally re- 
sulting from the wrongful act. of deft., & being too 
r<‘mote. — Spedding v. Neveix (1869), L. U. 4 C. P. 
212 ; 38 L. J. C. P. 133. 


Annotations AM. Meok v. Wcntli (1888), 21 Q. B. 1>. 

1 26. Refd. 7?c National ColToc Palace Co., Ex p. Panmure 

(1883), 24 Ch. D. 367, C. A. 

2798. Liability repudiated by company — Costs of 
action brought against company.] — surgeon 
brought an action against a manager of a branch 
line of ry. for broach of warranty of authority in 
representing t.o him that he had* power to pledge 


the credit of the co. for medical attendance on a 
servant of the co. Pltf. had failed in a previous 
action in a cty. ct. against the co. to recover the 
amount of his bill, on the ground that the manager 
had no authority, & sought in this action to recover 
the costs of the cty. ct. action which he had had 
to pay. Deft, having xiaid the amount of the bill 
Into ct. : — Held : the costs incurred in the cty. ct. 
could not be recovered. Senible : there was no 
warranty of authority. — Robson v . Turnbull 
(1858), 1 F. &P. 365. 

2799. Loan ultra vires lender — Money lent & 
interest.] — ^R ichardson v . Williamson & Lawson, 
No. 2784, ante. 

For full anuB., see 8. C. No. 2784, ante. 

2800. .] — W^EEKS V, Propert, No. 2785, 

ante. 

For full annH., see S. C. No. 2785, ante. 

2801. Purchase repudiated by purchaser — ^Value 
of goods sold — Costs of action against supposed 
purchaser.] — The declaration stat-ed that deft, 
falsely & fraudulently represented to jiltfs. that he 
was authorised by I. to order, & did order, certain 
quantities of stone for the building of a church to be 
charged to I. & others, & did falsely ^ fraudulently 
write to pltfs. a letter (set out) ; & that pltfs., relying 
on the representation of deft., supplied the stone, 
whereas deft, had no authority to order it, &, I. re- 
fusing to pay for it, pltfs. brought an action against 
Mm for the price & failed in it, & were obliged to pay 
I. *8 costs: — Held: (1) the declaration was suffi- 
cient even if the letter set out did not itself show a 
false representation of authority ; (2) pltfs. were 
entitled to recover, by way of damages, not only the 
price of the stone supplied, but the costs which they 
had paid in (he action against- I. — Randell v. 
Trimen (1866), 18 O. B. 786 ; 25 L. J. 0. P. 307 ; 
139 E. R. 1680. 

AntioUdions Apld. Collcn v. Wright (18.>7), 7 TO. & B. 301. 

Folld. RichardHon r. Dunn (1860), 8 C. B. N. S. 656. Digtd. 

{Spedding v. Novell (1S6U), L. R. 4 C. P, 212 ; Dickgon t’. 

Jlciiter *8 Telegraph Co. (1877), 2 C. P. D. 62. 

2802. Difference between contract price & 

price on resale.] — Deft., as agent of R., entered into 
a cfiniract with pltf. for purchase of a ship at a 
certain price & required t*xtra work to be done. R. 
not having given deft, authority, repiidiat-ed the 
contract, & pltf. sold the ship at a lower price. 
Both contract price & price on resale were fair 
market value of the sMp. In an action against 
deft, for breach of Ms contract that ho had autho- 
rity as agent of R. ; — Held : pltf. could recover as 
damages the difference between the prices, as well 
as cost of the extra work. — Simons v. Patchett 
( 1857), 7 E. & B. 508 ; 26 L. J. Q. B. 195 ; 29 
L. T. O. S. 88 ; 3 Jur. N. S. 742 ; 5 W. R. 500 ; 
119 E. R. 1367. 

Annotations: — Apld. Spedding v. Nevcll (1869), L. U. 4 

c:i. P. 212 ; Re Nalional Coffee l*alacc Co., Kx p. Panmure 

(18S3), 24 Ch. D. 367, C. A. ; Meok r. Wendt (1888), 21 

Q. B. D. 126. 

2803. Sale repudiated by sellers — Difference be- 
tween contract & market price — Costs of action 


2S03 i. Hale rejmdiated bu sellers — 
Expenses incurred — Ia)Ss of profit .] — 
All agent who, by lulRroproHentatlon of 
his authority, procures a person to 
enter Into an agreement with his prin- 
ripals for the purchase of land, will be 
pt^rsonally liable to the iulonding pur- 
chaser for damages in an action for 
Bpeclflo performance against himself & 
Ids principals, if they afterwards re- 
pudiate the agreement & prove that the 
lucent hatl no authority to bind them. 
OoBm V. Wright (1857), 8 E. & B. 647 ; 
Hdlbot V. Ijtns. [19011 1 Ch. 344 ; 9c 
StarJet V. Bank of England, 119031 A. O. 
114, cited. In such case, pltf, is entitled 
not only to expenses actually incurred, 
but also to loss of the profit he would 
have made If the bargain hod been 


carried out. Robinson \. Jlartnan 
(1848), 1 Kxch. 850 ; EnaeU v. Fitch 
(1869), L. 11. 4 Q. B. 659 ; & Richardson 
V. Trtttiawson (1871), L. R. 6 Q. B. 
276, cited. — Manb£R r. Sanford (1904), 
15 Man. L. R. 181 ; 1 W. L R. 128.-CAN. 

2808 ii. Deposit paid on contract.] 

— Deft, ivas authorised to sell a block of 
land for $37,000 cash. Ho made an 
agreement with pltf.. which was re- 
duced to writing & signed by him as 
agent on behalf of the owners, to sell 
the laud to pltf. for $37,000, of which 
$1,000 was to be cash, & the balance 
was to he paid In a foreign country 
upon the delivery to a bank there of 
transfers 8c dufdicate certificates of 
title. Th« cash payment was made to 


I deft. The owners refused to ratify the 
j contract & the sale fell through. Pltf. 
! then brought an action for money had 
; & received : — Held : treating the action 
j as one of recovery of the money because 
1 of misrepresentation by deft. to his 
! authority to enter into the contract, or 
, for damages for broach of warranty, 
! deft, had in fact exceeded his authority, 
j & by entering into & signing the agree- 
j mont of sale he had represented to pltf. 
i that lie had the authority of his prin- 
' cipals to the extent represented by the 
} agreement, & pltf. was entitled to 
recover from him $1,000. Cherry r. 
Colonial Bank of Atisfralasia, L. B. 3 
P. C. 24. & Beattie r. Ebury, L. R. 7 
H. L. 102, cited. — ^M oManub v. PorTEB 
(1910), 15 W. L. R. 269.-<JAN. 
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against supposed seller.] — Deft., acting aa broker 
for both buyer & sellers, made a contract for sale 
of wool on certain term.s. The sellers afcenvards 
repudiated the contract, alleging (as was the fact) 
that they had not authorised deft, to sell on those 
terms. The wool had been imported from Cali- 
fornia, ife could have been exported to America free 
of duty ; there was no other wool similarly circum- 
stanced in the market. Deft, persisting that he 
liad authority, the buyer filed a bill in Chancery for 
specific performance against the sellei*s, Sc obtained 
an intenm injunction ; the bill was dismissed & the 
injunction dissolved, with costs, on tlie ground of 
deft.’s want of authority. In an action by the 
buyer against deft . for breach of liis promise that he 
had authority : — Held : pltf. was entitled to re- 
cover, as damages, taxed costs of the Chancery suit & 
pltf.’s own costs taxed as between solr. Sc client; Sc 
also the diflPerence between tlie contract price & the 
value of that or similar wool, taking into account 
that it could have been exported duty free to 
America, Sc all mercantile circumstances affecting 
value. — Hughfs v. Graeme (1804), 4 New Bep. 
190 ; 33 L. J. Q. B. 335 ; 12 W. B. 857. 
Annotations : — Reid. Godwin v. Francis (1870), li, II. 5 C. P. 

295 : lie National Coffee Palace Co. (188:i), 53 L. J. Ch. 

57, C. A. 

2804. Costs of investigating title,] 

— P. & four others were joint-owners of an estat/', 
which they were desirous of selling Sc had adver- 
tised for sale. F., representing that he had autho- 
rity from his co-owners, contracted to sell the 
estate to pltf. & sent him an abstract of title. Tlu* 
co-ownors repudiated the contract, Sc concluded 
a sale at a lugher price to another person. Pltf., 
conceiving the four owners had bound themselves 
by the tenns of the advertisement, sued them for 
breach of contract, Sc continued his action after 
they had sworn in answer to inl/orrogaiories that P. 
liad no authority to make the contract, Sc was non- 
suited. In an action against P. for misrepresenta- 
tion of authority : — Held : (1) the proper measure I 
of damages was — (a) costs of investigating the title, j 
(6) costs incurred Sc paid by pltl. in the action j 
against the four down to the time wh<m the | 
answers to iuterrogatorit's had been received Sc \ 
considered by pltf.’s legal advisers, Sc (c) the differ- i 
fince between the contract price Sc market price of j 
the estate, the sum for wliich it afterwards sold i 
being prirnd facie evidence of tlie latter ; (2) pltf. ■ 
(;ould not recover for loss on resale of hoi’ses, cte., 
bought for stocking land, \\ithout notice to F., l>e- 
fore the title had been investigated, or jiossession of 
land given. — Godwin v, Francis (1870), L. B. 5 
0. P. 296 ; 39 L. J. C. P, 121 ; 22 L. T. 338. 
Annotations : — Apld. Molllaiu r. Cross (1871), 25 L. T. 804 ; 

WiUiams v, Brisco (1882), 22 Ch. 1). 441, 0. A.; Ue 

National CofTcc Palace Co., Kx p. Panmurv* (1883), 24 

Oh. D. 367, O. A. ; Meek v. Wendt (1888), 21 Q. B. P. 

126 ; U. r. Riley, [1896) 1 Q. B. 309, C. C. R. 

2805. Transfer of stock repudiated by stockholder 
— Indemnity for loss Incurred by bank transferring 
stock.] — Starkey v . Bank op England, No. 2777, 
ante. 

For full anns.. sco S. C. No. 2777, ante. 


Sub-sect. 8. — ^Money received or paid by 
Agent. 

A* AgenVs Liability in reaped of Money received 
from Third Party, 

{a) General Rule, 

2806. Agent not liable.] — ^An exor. cannot main- 
tain an action for money had Sc received against 
a person who collected the debts of testator under 
an authority from a person appointed adminis- 
trator before the will was found. Sc paid them 
over to the administrator. — I *ond v, Underwood 
( 1705), 2 Ld. Baym. 1210 ; 92 E. B. 299. 

Annotations: — Apprvd. Sadler v. Evans (1766), 4 Burr. 
1981. Dutd. Snowdon r. Davis (1808), 1 Taunt. 359. 
Reid. Baylis r. London, [1913] 1 Ch. 127, C. A. 

2807. Money paid to agent In error.] — ^A person 
who has paid to aa agent- money wliich was not in 

! fact due to the principal, cannot bring an action for 
I money had Sc received against the ag(‘nt. — Sadler 
I V, Evans, Windsor’s (IjADy) Case (1700), 4 Burr, 
i 1984. 

I Annotations : — Apld. Groenway r. Ilnrd (1792), 4 Term Rep. 

1 563. Distd. Alillpr f. Aris (1800), 3 Ksp. 2.S1 ; Ilardacro r. 

' Stewart (1H04), 5 Ksp. 103 ; Snowdon r. liavip (1808), 

1 Taunt. 359. Apld. Whitehead r. Howard (1820), 6 
Moore, C. 1\ 105. Distd. Steele r. Williams (l*!^**!), 8 
Exch. 625. Consd. Baylls r. London, 11913] 1 Ch. 127, 
A. Refd. StoveiiKOii r. Mortimer (1778), 2 CJowp. 805 ; 
A.-G. V. Thornton (1824 ), M‘(^e. 600 ; Stephens v. Badoock 
(1832), 1 L. .1. K. B. 75 ; Deeharms t\ ITorwood (1834), 

3 L. ,1. C. P. 198 : Cranch v. White (1835), 4 L. ,1. C. P. 
113 ; I'arker v. Bdstol S: Exeter Ry. (k). (1851), 6 Exoh. 
702 ; East Lancashiro Ry. (,‘o. \\ Ettenfield (1852), 18 
L. T. O. 8, 65 ; Taylor Metropolitan lly. Co. (1900), 
95 L. T. 119. Mentd. Mnnk r. (Uork (1833), 2 1,. ,7. O. P. 
186 ; Sinclair v. Brons?ham, [1914] A. C. 398, II. L. 

2808. Deposit on purchase price received by ven« 
dor's agent — Payment to principal. 1 — An attorney, 

I who wa.s also an aiictiono(‘r, received a deposit on 
properly which he had sold by auction, Sc af((*r 
queries raised on th(3 title. Sc before lh(*y w(Te 
cleared, paid over the deposit to liis principal. On 
a demand of the deposit by the buyer he answered 
that Iiis i^rincipal would not consent t.o return it. 
Sc would enforce the contract: — Held: the buyer 
might recov(T the deposit from the auctioneer as 
money had Sc received to pltf.’s use, (1) because 
deft., as attorney, had notici* iiiat the title liad not 
been completed before lu‘ paid over the money, 
(2) because he misled pltf. to sue hirnscilf, by not 
saving )u» had paid it over. — PI dwakds ITodding 

(1814), 8 Taunt. 815 ; 1 Marsh. 877 ; 128 E. R. 
913. 

Annotations : — Expld. & Distd. Loe v. Mimn (1817), 8 Taunt. 
45; Horsfall r. Hundloy (1818), 8 Taiiht. 136. CoDSd. 
Groy 1 *. Gutioridpre (1827), 3 V. tfc V. 40. Distd. Holland 
r. Russoll (1861), 1 B. Kc S. 424. Re!d. Kde:cll v. Day 
(1865), L. U. 1 C. P. 89, 

2809. Deposit on sale —Vendor’s agent— Agent 
not stakeholder.] — On sale of pnunises by auction, 
the memorandum of agrtjement to jmrehaso Sc sell 
was signed by th<i auctioneer as agent for the 
purchaser, Sc by the vendor’s attorney, subscribing 
himsfilf ns “ agent for S.,” the vendor. The pur- 
chaser i>aid liis deposit Id the attorney, who gave 


PART X. SECT. 1, SUB-SECT. 8.— 

A. (»). 

2806 i. Agent not Uahlc.] —\n action 
does not lie against a i>erson to recover 
back money received by him aw ogtuit 
for another, but lies only against- the 
principal, & the ct. will not in such 
action go Into the question of whether 
the agent paid over the money to the 
principal or not. — W iujams v. Wii>jon 
& Morrow (1895), 3 B. C. R. Cl.L— 
CAN. 

2808 I. Deposit on purrhase price re- 
ceived by vendor's aaci\t.\ — Pltf., an 
infant, had, under contract of sale, 
paid part of the purchafie-money to the 


vendor's agent, but had received no 
l>cnoflt under the contract : — Held : he 
could, on reecisslon of the contract, re- 
cover such money from the af?eiit, the 
agent still having the money in his 
possession. — English v . Grons (1888), 
9 N. S. W. 455.— AUS. 

2808 ii. .1 — On a sale of land it 

was agreed that a deposit should be paid 
to A. “ as agent for the vendor, when 
the title was accepted the agent should 
pay the deposit to the vendor ; the 
deposit was paid to A., & then the 
contract was cancelled by mutual con- 
sent, A. never having paid over the 
deposit: — Held: the purehnsers en- 


titled to recover the deposit from the 
vendor. — (iiiRisTiK v. Robinson (1907), 
4 C. L. R. 1338.— AUS. 

2809 i. Deposit on saU — Vendor's agent 
— Agent 'not sUikeholder.] —AKOuis for 
a disclosed principal on sale of land, to 
whom the purcliasc-iiioncy is paid, as 
agents, are not stakelioldors like 
auctlonecTs, & not l>ound In law to 
retain the purcliase money os between 
vendor Sc purchawT until the perform- 
ance or resc'.lsslon of the contract. — 
ATWOOD r. GiLLilsg, Mac. 190. — ^N.Z. 

2809 ii. W/uU constUvies 

stakeholder.] Deft., acting as agent 
for r., sold land to*pltf. under an agree- 
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Sect 1. — In regard io contracts: Suh-seci* 8, A, (a) 

6c (fe) i.1 

a receipt, signed by himself as ‘‘ agent for S.” 
The sale going off through the vendor’s default, 

6c the deposit money not being returned : — Held : 
the purchaser could not bring an action of money 
had & received against the attorney, for he was 
not a stakeholder, but merely the vendor’s agent, 
j)ayment of the deposit to him was payment 
to the vendor. — B amitokd v. Shuttle worth 
( 1H40), 11 Ad. & h:i. 92(5 ; 113 E. K. 066. 

.Innotulions : — Distd. Wakeflcid v. Newton (1814), 6 Q. B. 

276. Apld. Ecl«:ell v. Day (1805), L. K. 1 C. P. 80 ; Ellis 

V. Goiiltoii, [18u:il 1 Q. 13. 350, C. A. 

2810. Part paid to principal — Part retained 

by agent.] — S., owner of a farm, orally employed 
deft, to sell it for him. Deft., without naming the 
seller, agreed by a written memorandum to sell the 
farm to pltf. lor £2,700, 6c gave instructions to an 
attorney to prepare a contract of sale by S. to pltf. 
Pltf. paid deft. £100 deposit, & afterwards signed 
th(^ contract for sale by S. to himself, by which 
contract he agreed to pay down immediately on its 
execution £100 as deposit, for which 8. undertook 
to pay intore.st at £4 per cent, till completion of the 
piirchas(^ The contract was afterwards rescinded 
Jor want of title in 8. Deft., before he had notice 
of the rescinding, paid 8. £50, 6c retained the other 
£50, witliout consent of 8., under agreement by 8. 
to ^ive him one half of any amount above £2,600 
winch deft, might get for the farm : — Held : pltf. 
could not recover any part of tiie £100 from deft. — 
Hurley v. Baker (1H46), 16 M. 6c W. 26 ; 16 L. J. 
Ex. 273 ; 153 E. li. 1083. 

2811. Agent acting for both parties.] — ^A. ; 

acted os solr. ior botli iiartuis in purchase of an 
estate, 6c recidved the purcliase-money as agent of 
the vendor. The j)urchaser afterwards lost tJie 
estate, a mtgee. having a ]>rior (daim. The pur- | 
chaser Mien pres(3nted a petition against A. praying i 
payment out of the inirchaso-moiiey in his hands j 
of th(J loss he had sustained, or that he might | 
indemnify him in respect tiicreof : — Held : as the | 
purchase-money had come into th(^ liands of the 1 
solr. as agent of the vendor, & not of petitioner, I 
tlie ct. could not interfere. — He Hinton (1851), 18 
L. T. O. 8. 37. 

2812. Vendor^s agent.] — On sale of premises 

i>y auction th(j purchaser paid a deposit to the 
vendor’s solr. as agent for the vendor. The sale 
wont off tliroiigh default of the vendor, 6c the )nir- ' 
chaser brought an action to r(^cover the dei)osit 
from the solr . ; — Held : (1) payment of the deposit 
tt) the solr. was equivalent to payment to the 


vendor ; (2) the action could not be maintained. — 
Ellis v, Goulton, [1893] 1 Q. B. 350 ; 62 L. J. 
Q. B. 232 ; 68 L. T. 144 ; 41 W. R. 411 ; 9 T. L. R. 
223 ; 4 R. 267. 

2813. Paid over at request of vendor — With- 
out concurrence of purchaser.] — On a contract for 
purchase, part of the purchase-money was paid as 
a “ deposit ” to the vendor’s solr., who paid it 
away at the desire of the vendor, without concur- 
rence of the purchaser. This created a difficulty in 
completing the purchase, as a mtgee. of the estate 
would not join in the conveyance without payment 
to him of the deposit. In a suit by the purchaser for 
specific performance i^Hcld : the solr. was liable 
to make good the money.— Wiggins v. Lord (1841), 
4Beav. 30; 49 E. R. 248. 

Annotation: — Refd. Jidffcll v. Day (1865), L. B. 1 O. P. 80. 

2814. Agent entitled to part price as commis- 

sion — Contract rescinded by mutual consent.] — 

Deft. Wius instructed by T. to sell certain X)remises, 
on the terms that anything he might obtain beyond 
£2,200 ho might keep. Deft, sold to pltfs. for 
£2,600 6c received from pltfs. £100 as a deposit. 
On discovering the circumstances, pltfs. & T. 
agreed to abandon tlie contract made by deft. & to 
divide fhe difference, i.e., that pltfs. should pay 
T. £2,400 for tlie premises. In an action against 
deft, to recover th(i deposit as money had 6c re- 
ceived : — Held : the action was mainiaiiiablo. — 
East Lancashiue By. Co. v. F/iteniteld (1852), 
18 L. T. O. 8. 65, 279. 

2815. Agent receiving proceeds of forged bill — 
Agent holding himself out as principal.]— A bill- 

broker who discounts a bill wit h a money-dealer on 
behalf of a customer, but acts in the transaction as 
a principal, is Iia(;le, if the bill turns out to be a 
f<»rgery, (o repay the monc'y received for the bill, 
allhough lie- w.is unaware ol the forgery Sc did not 
indorse (he hill.— Gurney v. Womfrsley (1854), 
4 E. 6c B. 133 ; 24 L. J. Q. B. 16; 24 L. T. O, 8. 
71 ; 1 Jur. N. 8. 328 ; 3 0. L. 11. 3 ; 1 19 E. R. 51. 

Annoiatimis : — Refd. Pooiey v. Brown (18()2), 11 C. B. N. 8. 

566 ; Kennedy v. I'anama, New Zealand & AuRtralian 

Royal Mail Co. (1807), L. It. 2 Q. B. 580. Mentd. Re 

Lawreiieo, Martiiuore v. .Srliradcr (1861), 4 L. T. 184 ; 

Royal Exchange Akhoc. r. Mooro (1863), 2 New Rep. 63 ; 

Azemar v. Casella (1867), L. R. 2 C. P. 677, Ex. Ch. 

2816. Agent converting third party’s property — 
Effect of waiver of conversion— Part payment over 
to principal.] — Where, in the case of a conversion by 
two joint tortfeasors, one of whom, as between 
thcmiselves, has acted as principal 6c one as agent, 
the injurt'd party elects to waive his remedy for 
damages against the agent 6c to proceed against 
him by w ay of account, the injured party is entitled 


incut wlvicli provided lliul 20 i)er cent, 
of the pii re hoHO -money Hhoulfl bo paid 
into bin hundH u.s a deiH)8lt, & tho 
1 1 ilane.o by instalmontH. I’o secure 
payiiK'ut pltf. executed a nitKo. of land 
to deft. & afterwards instnieted him to 
sell it. He sold it to D,, & received a 
deposit. Pltf. then i?ave deft, notice 
that he ditl not intend to proceed 
further in tlie contract witli C., & re- 
quired payment (d tlm deposit received 
from 1). on his behalf. Deft, declined 
to pay it over, havinjjr. a.s he alUv^'d, 
applied it, less his eommisKion, in satis- 
fu<?tlon of the amount due to C. An 
action was l»ro\ijrht to recover the 
money, it pUf. obtained a verdict for 
the amount, less deft.'s comndssion. 
<>u a rule* to Hhi)w cause why judgment 
should not 1)0 entered for deft . : — Held : 
although there was no contract or 
privity l>etwooii deft. & C. with respect 
to the money in question, deft, never- 
theless held it as' he would have done 
had It iR'en paid to him by pltf. at the 
of the contract with C., & os agent 
'‘>5 D., & ho wtw either agent both for 
pltf, & C., & ttiereforo a stakeholder, or 
agent for 0. only, & in either case pltf. 


was not entitled to recover unless he 
could set up good grounds for refusing 
to complete his contract with — 
DOUOI.AH V. Matson, 2 J. R. N. 8. O. 
158.— N.Z. 

28C9 iii. Agent acting in ‘un- 

authorised ma7iner.] — Deft.’s agent con- 
traeted in wTlting to sell to pltfs. all tbe 
pine timber on lands of deft., both 
standing timber Sc that cut after a date 
named, as to the latter of which his 
authority was undisputed. The agent 
received from pltfs, $75 on account, 
with the private understanding that in 
case deft.’s claim to logs cut before tho 
datt' referred to could not be sustained, 
as turned out to bo the case, the 176 
should lie returned. As soon as deft, 
was informed of the sale of the standing 
timber she repudiated it. It appeared 
pltfs. had been aware, when they 
entered into the agreement, that the 
agent had no authority to sell that 
timber. In an action against deft, to 
recover the $75 paid to her agent, which 
the latter retained in his hands : — 
Held : tho contract was an entire one, 
& pltfs. could not recover against deft., 


their remedy, if any, being against the 
agent. — Strickland r. Vansittakt 
(1868), 18 C. P. 463.— CAN. 

28C9 iv. .1 — Mesbier V. 

Chenkry (1 914 ), 21 R. L. N. S. 73.— CAN. 

q. Agent holding jn'iucijpaVs pro- 
pert'tf — Action hg creditor of jnrincipal.l — 
A creditor has a right of action against 
the agent of his debtor, in whose name 
r<‘al estate of the debtor is registered, 
to have it declared that such property 
really licloiigs to tho debtor, but if it 
appears the action is unnecessary, the 
jiulgment maintaining it will be con- 
firmed without costs in either ct. — 
SciiwoB V. Baker (1886), M, L. R. 3, 
S. C. 19; 10 L. N. 372.— CAN. 

r. Promissory note payable to agent's 
oum order.] — A person dealing with 
an agent who gives him as payment 
a promissory note, payable to his 
(the agent’s) order personally, with- 
out refort'nce to his princix>al, has no 
recourse against tho latter to recover 
the amount wldch the agent hw 
appropriated after discounting the 
note. — Beaudoin v. CTharruan (1907), 
Q. R. 32 S. C. 361.— CAN. 
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to demand from such agent an account of so much 
of the converted property, or of its proceeds, as may 
still be actually remaining in the agent’s hands at 
time of taking the account. But he is not entitled 
to demand an account of so much of the converted 
property, or of its proceeds, as such agent has duly 
handed over, in course of liis agency, to his prin- 
cipal. — Be Ely, Ex p. Trustee (1900), 48 W. R. 
693 ; 44 Sol. Jo. 483, C. A. 

2817. Effect of receipt given by agent.] — receipt 
signed by an agent for principals is not evidence to 
suppoH an action for money had received against 
him to recover the money. — Edden r. Read (1813), 
8 Camp. 338. 

Annotation: — Beld. Bainford t\ Shuttlow orth (1840), 11 

Ad. & hi. 920. 

(6) Money paid hy Mistake or in Consequence of 
Wrongful Act. 

i. Not paid over to PrincipuL 

2818. Money placed to principal’s credit in 
account.] — Ii money be paid by mistake to an 
agent, & placed by him to account of his principal, 
but not paid over, montiy had it received to the use 
of the person so i)aymg it by mistake will ha 
against the agent. Tlie mere passing of such 
money in account or making rest, without new 
credit given, fresh bills accepted, or furtlier sum 
advanced for principal in consequence of it, is not 
equivalent to a payment of it over. — ^Buller v. 
IlAiiiusoN, No, 2828, posf. 

Annotations: — Distd. Snowdon v. Davis (1808), 1 Taunt. 

359. Folld. Cox V. l*rcntice (1815), 3 M. & S. 344. Diatd. 

McCarthy r. Colvin (1839), 9 Ad. & El. 607 ; Holland r. 

Kusscll (1801), 1 IJ. & S. 424. Coiisd. Kewall r. ToinJinson 

(1871>, L. R. (5 C. i\ 405. Distd. Owen v. Cronk, U895J 

1 Q. B. 265, C. A. Consd. (-ontinontal Caoutchouc & 

Gutta Pcrcha Co. v. Kdoiuwort (1904), 90 L. T. 474, C. A. ; 

Klein wort v. Dunlop Rubber Co. (1907), 97 L. T. 203. 

H. h. Apld. Kerrisoii v. Glyn, Mills, (-urrio (1909), 101 

L. T. 675. Refd. Wetter n Rucker (1820), 1 Brod. & Bliijr. 

491 ; Baylls v. London, [1913] 1 Ch. 127, (\ A. 

2819. Overpayment for goods — Settlement In ac- 
count with principal.] — Wliere deft, received from 
his principal abroad a bar ni silver & took it to 
pltfs., who melted it ^ sent a piece. ' to an assaycr 
to be assayed at deft .’s expens(*, tSt paid a price for 
tlic bar to deft, as for the number of ounces of 
silver wliich by the assay it was calculated io con- 
tiiiu, which number was afterwards discovered to 
exceed the true number : — Held : pltfs. might, 
after having offered to return the bar, iiave money 
liad & received agaiitsl deft, for the price thus 
paid to him under a mistake, although deft, liad 
forwarded his account to liis principal & in it had 
placed the price received to the credit of his 
principal. 

An agent who receives money for his principal is 
liable as a principal so long as he stands in his 


original situation, & until there has been a change 
of circumstances by his having paid over the money 
to his principal or done something equivalent to 
it. Here it is admitted that no money has been 
aid over by deft, to his principal, nor has there 
een any other thing done by him to create a 
change of circumstances. The only question then 
is, whether the action lies gainst deft, considering 
it as if ii wei'o an action against the principal. Now 
this is a case of mutual innocence & equal error, 
which is not an unusual case for money had & 
received. Our decision will not clash mth the rule 
caveat emptor, for herc^ both parties were under a 
mutual error, neither of them being to exorcise nor 
exercising any judgment upon the subject. This 
is the proper case for money had received. — 

(Lord Ellenborougii, O.J.). — Cox v. Prentice 
(1815), 3 M. S. 344, 318 ; 105 E. R. 641, 

Annotatiom : — Distd. Bradbury r. An(h*rton (1834), 1 Cr. M. 
& R. 486. Consd. M'Carlhy r. Colvin (1 839), 9 Ad. Sc El. 
607 ; Dovaux r. Connolly (1849), 8 C. B. 040. Distd. 
Holland r. Russell (1861), 1 B. & S. 424. Refd. Pollard 
r. Bimk of Enpland (1871), L. R. tJ Q. B. 623 ; Boevor r. 
Marler (1898), 14 T. L. R. 289 ; CVintinentnl Caoutoliouc 
&. (hitta l^crcha Co. v. Klolnvvorl (1901), 90 L. T, 474, 
C. A. ; Baylis v. London, 1 191 3 1 1 (^h. 127, (\ A, Montd. 
Aiken r. .‘''liort (1856), 1 11. & N. 210. 

2820. Through unjustifiable refusal to desist from 
selling under mortgage.] — The solr. of a mtge. 

with a power of sale refused to d^'sist from selling 
unless tlu* migor. would pay expenses, with which 
he was not properly cluirgeable ; — Held : money 
paid und(T such compulsion might be recov<*red 
back. — Close v. Piupps n‘^44). 7 Man. & (1. 580 ; 
8 Scott, N. R. 381 ; 135 K. R. 236. 

A nriotatioa : — Folld. 1 ' 1 ‘user r. Pondlobury (1861), 31 L. J. 
C. J». 1. 

2821. Through unjustifliable retention of deeds.] 

— A lease to which it was necessary C. should 
ho :i confirming party was about to b(‘ granted to 
pltf. The attorney of the lessors applied to C. for 
that purpose, A deft., as C.’s attorn<»y, answ<?red 
the application, requiring certain documents to be 
fiimisli(‘d, etc., for which business deft, htid a claim 
on C. It was agreed tliat 0. should concur in the 
lease on thtJ terms, as deft, contended, that all past 
cosD*, as well as tiio.se to be occasioned by his join- 
ing in the lease sliould be paid by lessors, as pltf. 
conleiidt‘d, that the latter costs only should be 
paid. The l(*ase, having hi*en engross(‘d Sc exe- 
cuted by lessors, was sent to deft, to procure O.’s 
(‘xecuiion ; deft, sent an account of his costs 
against* C. to the attorney of the If‘ssors, who com- 
lilained of ihe^ amount, on which deft, said C. 
.should not c‘xecuto unless that amount was paid 
him ; Sc when C. had exe cuted, refused to deliver 
up the lease until the whole amount u as paid. The 
attorney of the h'ssors, after tendering a smaller .sum 
io deft., paid the larger sum under protest, for pltf. 


PART X. SECT. 1, SUB-SECT. 8.— 

A. (b) i. 

g. Overpaument for land — Induced 
hy agent's misrepresentation — Excess re- 
tained by agent.] — A vendor of land 
liavLnpr authorlHCd his agent ia sell land 
at &IQ per aero, the a«:ent induced pltf. 
to purchase it for £1 1 per acre by fultjely 
reproflcntinfc that that woh the lowest 
price his principal would accept. The 
a^ent having retained the extra £l pcjr 
acre for himself, pltf. brought an action 
against him to recover it : — Held : os 
it was not alleged that the agent made 
the false representation, knowing it to 
be untme, he waa not entitled to 
recover. — S mart v. Lobb (1890), 16 
V. L. R. 496.— AUS. 

t. Overpayment on cheque — Prin^ 
cipal not benefited.] — ^In an action by a 
bank to recover £25, alleged to have 
been paid by their teller in excess of 


cheque drawn by tlie hccrelary of defth. 
& handed to their incHsenger t—JIchl : 
dcftH. were not liable for what was paid 
to their agent in mistake, unless they 
authorised their messenger to rt^ceive 
the amount or afterwards received & 
benefited by it. — Cirv Bank v. Hahbok 
Gomrh. of Montreal (1857), 1 L. C. J. 
288.— CAN. 

u. Overpayment of contribvtion to 
average loss,] — IMtfs., consignees of 
goods shipped in a vessel for which defts. 
were agents, on asking for a delivery 
order, were required by defts, to pay a 
dct>osit of 25 per cent, on invoice value 
of goods & enter into a general average 
l>ond. This they did. On adjustment 
of average it was found that tlio pro- 
portion due by pltfs. was less tlian the 
amount deposited by them. On their 
demanding a repayment of the balance, 
defts. offered a less sum. Pltfs. then 
brought an action for money had & 


roeeived. A verdict was, by consent, 
returned for pltfs., th<' point lieiug 
reserved whether the action ought not 
to have betui brought, not against the 
ogent^j, but against their principals : — 
Held : the action would lie. — ABRA- 
IIAMH V. Wathon (1886), 7 N. S. W. 152. 
— AUS. 

V. Money received hy solicitor — 
Ovcrpfiid hy det/tor on solicilor's misre- 
presetUatiAin.] — S. obtained Judgment 
against H. II. thereupon paid K., the 
attorney of S. In the action, a much larger 
sum upon K.’s representation the Judg- 
ment Sc costs araountwl to that sum. 
n. sought to recover the overplus from 
S. : — Held : as K. had authority to 
reoclve payment In satisfeCction of the 
Judgment on belialf of H., H. waa 
entitled to recover the amount of the 
overpayment, which was made in error, 
from 8. — Hugo v. Stockholm, S. A. 
L. R. (1915), C. P. D. 720.— S. AP. 
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Sect. 1. — Inregard to contracts: Sub-sect. S, A. {b)i. 
eft? ii»] 

to obtain possession of the lease :—^Hetd • (1) ^ 
action to recover the overplus was rightly brought 
by pltf. against deft., although the latter merely 
acted as O.’s attorney ; (2) such action 
tainable. — Smith r. Sleap (1844), 12 M. & W. 585. 


For full anuB., eee Contract. 

2822. Money received by clerk of guardian —On 
compromise of proceedings made under mistake — 
Agent of third party In pari delicto.] — Gu^dians of a 
poor law union indicted pltf. for disobeying an order 
of sessions for maintenance of a bastard. Before 
trial, pltf. offered a compromise ; & the clerk to the 
guardians, on their behalf, agreed with him for a 
sum on account of costs & maintenance, which he 
paid, iSc the indictment was dropped. Afterwards 
pltf. discovered that the order of sessions w^ defec- 
tive & void, & he brought assumpait against the 
clerk for money had & received : — Held : (1 ) the 
clerk was not liable, having done nothing in the 
prosecution beyond preferring the indictment ; 
(2) if the compromise was illegal, pltf., being in 
pari delicto with the other parties offending, could 
not sue them for money which he had paid. — 
Goodall V, Lowndes (1844), 6 Q. B. 464 ; 8 J. P. 
Jo. 771; 0 Jur. 177 ; 115 E. H. 173. 

2828. Wrongful detention of deeds — Payment 
under protest.] — The mtgee. of lands handed 
<iver the deeds to Ids attorney. The mtgor. paid 
the principal & interest, & the lands were recon- 
voyed to him ; — Held : (1) the attorney could not 
retain the deeds against him as security for the 
expenses of the transaction due from mtgee. to the 
attorney ; (2) mtgor., having, under protest, paid 
such expenses to the attorney in order to get the 
deeds back, might maintain asaumpail for money 
hail Hi rcc(uvod agidnst the attorne y for the money 
so paid ; (3) tlv3 attorney was a principal in tho 
transaction, & could not aUoge that the action 
should have been brought against tlie mtgee. — 
Wakefield v. Newbon ^844), 0 Q, B. 270 ; 13 
L. .7. Q. B. 258; 3 L. T. O. S. 100; 8 Jur. 735 ; 
115 E. 11. 107. 

Annotniioiia -Apld. lie Llewolliu, 11 891 ] 3 (?h. 1 15. tfentd. 

Phillips V. Broadloy (IS 10), 11 Jur. 204 ; lie Mason & 

Taylor (1878), 48 L. J. Oh. 19.3. 

2824. Overpayment of freight — Part received as 
agents for another company.] — The B. Ry. & G. W. 
Ily. were continuous lines, but worked by indepen- 
dent cos., & by their Acts of Parliament were bound 
t o charge all persons equally in same circumstances 
I’vr carriage of goods, etc. 13y the scale bills, issued 
by each co., certain sums were specified as charges 
for carriage of goods where goods u ero to be col- 
lodh^d delivered by the cos. ; a smaller sum was 
specified a.s chargeable where goods were to be 
collected & delivered by parties themselves. Pltf., 
a caiTier, sent certain goods he had undertaken to 
collect & deliver on his own account by B. Ry. Co., 
to bo carried upon both lines of ry., but objected to 
the charges os being excessive, & paid the whole 
amount claimed under protest. Tho ct. having held 
t hat ho was entitled to recover hack tlic amount so 
paid in excess of what was a fair &; reasonable charge 
in an action of money had & received : — Held : the 


whole sum so paid in excess was recoverable from 
B. By. Co., altnough the oo. had received a portion 
of it as i^nts only of O. W. Rv. Co. — P arktbr v. 
BristoZi & Exeter By. Co. (1861), 6 Exoh. 702 ; 
6 Ry. Sd Can. Cas. 776 ; 20 L. J. Ex. 442 ; 17 
L. T. O. S. 202 ; 165 E. R. 726. 

Annotaiion : — Coiud. Taylor v. Metropolitan Ry. Co. (1906). 

95 L. T. 149. 

2825. Money received by solicitor of petitioning 
creditor — From debtor for procuring adjournment 
of hearing.] — ^Pending the hearing of a bkpey. 
petition, & with notice of the act of bkpey. on 
which it was founded, the solr. of petitioning 
creditor, as his agent, received from debtor 
various sums of money as consideration for succes- 
sive adjournments of the hearing of the petition, & 
these sums he paid over, or accounted for, to his 
client (petitioning creditor). Afterwards an adju- 
dication was made on the petition : — Held : the 
solr. having received the money with notice of the 
act of bkpey. to which the title of the trustee 
related back, the payment by him was a wrongful 
act, & he was liable to repay the money to the 
trustee, & was not discharged by the payment to 
his own piincipal . — Re Chapman, Ex p, Edwards 
( 1884), 13 Q. B. D. 747 ; 51 L. T. 881 ; 33 W. R. 
268 ; 1 Morr. 238. 

Annotation Distd. lie Sinclair, Ex p, Payne (1885), 2 Morr, 

255. 

2826. Purpose becoming impossible.] — ^The posi- 
tion of a banker does not differ from that of any 
other recipient of money acting factor or agent ; 
So money paid to a banker under a mistake of 
fact can be successfully redemanded from him by 
tho person who so paid it. 

Applt., who lived in England, was English 
manager of a mine in Mexico. By a system of 
revolving credit, ho agreed to pay to resps. moneys 
paid to New York bankers of the mine. For this 
purpose he had paid £500 to resps. The New York 
bank stopped payment, & applt. immediately de- 
manded repayment of the £500. The New York 
bank was largely indebted to resps., who claimed 
to retain the £600 : — Held : applt. was entitled to 
7)6 repaid the £500. — Kerrison v, Glyn, Mills, 
Currie & Co. (1911), 81 L. J. K. B. 465 ; 105 L. T. 
721 ; 28 T. L. R. 106 ; 17 Com. Cas. 41, H. L. 

2827. Money received by clerk — Acting as Joint 
attorney with master.] — Deft.’s name had been 
inserted in a power of attorney jointly with his 
father, an attorney, whose clerk he was, for purpose 
of receiving from the Accountant-General of the Ct. 
of Chancery some money due to pltf. : — Held : as 
deft.’s name was inserted in the power of attorney, 
he must be taken to have received t he money in his 
independent character, So not as clerk to his father. 
—Bouldy V. Welsh (1859), 33 lu T. O. S. 94. 

ii. Money paid over to Principal or equivalent Act, 

2828. Where money paid over to principal.] — In 

general the principle of law is clear that, if money 
be inispaid to an agent expressly for a principal, h 
the agent has paid it over, he is not liable in an 
action by the person who mispaid it, & the person 
who made the mistake is not without redress, but 
has his remedy over against the principal (Lord 


PART X. SECT. 1, SUB<SEGT. 8.— 

A. (b) U. 

la 8828 i. Where money paid over to prin- 
cipalA — Deft, wrongfully solsed goods 
of pltf., oJaimlng to hold them for 
Htumpage, So pltf., to obtain their re* 
loose, paid tho amount claimed : — 
field: (1) the foot of doft. acting as 
aveent of another, to whom he had paid 
(ho money before action, would not 
nrotoot him. Sc ho was liable for money 
had Sc received : (2) in snoh action it 
was necessary for pltf. to prove pay* 


ment of the money, that it was paid 
under compulsion. Sc that it was 
received by deft, wrongfully. — ^Lynch 
V. Keeqan (1876), 3 Pug. 645. — CAN. 

2828 li. .]—Deft. W.. as liquidator 

of a partnership, collected certain 
moneys payable under an agreement 
between pltf. Sc the firm. Sc treated 
those monovs as moneys of the firm, 
accounting to the firm for them. As a 
matter of fact the firm had only a small 
interest in the moneys collected. In 
an action for the money on tho ground 


that deft. W. was trustee for pltf. Sc 
responsible to him for payment ; — 
Hdd : there never was any €«reement 
or arrangement made between pltf. So 
deft. W., whereby the latter was to 
assume responsibility; there was no 
privity of oontract between pltf. So 
deft. W. ; deft. W. was not acting 
for pltf., but simply as the servant oi 
S. Sc Co. ; a claim for money received 
cannot in general be made against a 
sub-agent who receives it upon account 
of the agent without any privity or 
relation to the principal to whose use 
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Mamsfield). — BtJLii® V. Habbison (1777), 2 
Cowp. 665 I 08 E. B. 1243. 


Annotations :--CoJUd. Cox r, Prentice (1815), 3 M. S. 
344 ; Holland v, KusseU (1861), 1 B. & S. 424 ; Newall e. 
Tomlinson (1871), L. E. 6 O. P. 405 ; (Continental Caout- 
chouc Sc Gutta Percha Co. v. Kleinwort (1904), 00 L. T. 
474, C. A. Refd. Snowdon v. Davis (1808), 1 Taunt. 359 ; 
Wetter V. Rucker (1820), 1 Brod. & Bingr. 491 ; McCarthy 
f». Colvin (1839), 9 Ad. Sc El. 607 ; Owen v. Cronk, [1895] 
1 Q. B. 260, 0. A. ; ifflelnwort e. Dunlop Rubber C?o. 
0907), 97 L. T. 263, H. L. ; Kerrison v. Qlyn, Mills, 
Currie (1909), 101 h. T. 075 ; Baylis e. London, [1913] 
1 Oh. 127, C. A. 


2829. .] — Assumpsit for money had & 

received does not lie against an Excise officer to 
recover duties received by him after the Act im- 
posing them is repealed, if he has paid them over 
to his superior. — Greenway v. Hind (1792), 4 
Term Rep. 653 ; 100 E. R. 1171. 

Annotations: — Diltd. Morgran v. l^lmer (1824), 2 B. & C. 
729. Oonsd. Butler v. Ford (1833), 1 Cr. Sc M. 602. Distd. 
Charrington t?. Johnson (1845), 4 L. T. O. S. 398. Reid. 
Atlee V. Backhouse (1838), 3 M. & W. 633. Mentd. Wallis 
V. Smith (1804), 1 Smith, K. B. 346 ; Waterhouse v. Keen 
(1825), 4 B. & C. 200 ; Calvert v. Mog^s (1839), 10 Ad. & 
El. 632 ; Bradford Corpn. i?. Myers, [1916] 1 A. C. 242, 
H. L. 


2830. Insurance loss paid to agent — On fraudulent 

policy — Effect of payment to assured.] — Three 
underw^riters on representation of a loss paid their 
subscriptions, ainoimting to £000, to the broker, 
who, by their joint authority, paid over £300. The 
loss tiu*ned out to be fraudulent, Sc one of the 
underwriters brought an action against tiie broker, 
to recover back his £200 : — Held : (1) the broker 
was entitled to set off the £300 paid over against 
this demand ; (2) the ct. could not enter into the 
account to see what each party was entitled to 
respectively ; (3) either the other underwriters 

should have joined in the action, or pltf. should 
have resorted to a ct. of equity. — Sit.va v. TaINDER 
(181(5), 2 Mai's!!. 437. 

2831. Proceeds of bill paid on unauthorised en- 
dorsement — Payment to principal.] — Bills of ex- 
change drawn upon & accepted by pltf. co., in 
favour of H. in India, wore' afterguards indoi'sed 
to D. & 0. by an agent for IT. under a .supposed 
authority giv'en by a power of atturnc^’^, whicFi W'os 


seen & inspected by the acceptors ; D. ^O.indorsed 
tho bills to B. & (k>., their Bankers, in order that 
tho latter might, as their a^nts, jpresent them for 
payment when due ; B. & Co. put their names on 
the back of the bills, presented them for payment, 
Sc received the amount, which they soon after paid 
over to their principals. It was afterwards dis- 
covered that the power of attorney given by H. did 
not authorise his agent to indorse the bills, Sc the 
administrator of H.,in an action against the accep- 
tors, recovered the amount of them. Tho acceptors 
then brought an action against B. Sc Co., & declared 
on a supposed und<»rtaking by them that they, as 
holders, were entitled to receive the amount of the 
bills. The jury found that pltfs. paid tho bills on 
faith of the power of attorney. Sc not of the indorse- 
ment by defts., & that defts. paid over the money 
before they hod notice of the invalidity of the first 
indorsement : — Held : in these circumstances pltfs. 
could not recover against defts. — E ast India Co. 
V. Tritton (1824), 3 B. & C. 280 ; 5 Dow. & Ry. 
K. H. 214 ; 3 L. J. O. 8. K. B. 24 ; 107 E. R. 738. 

2832. Payment — Knowledge of principars embar- 
rassment.] — Deft., an auctioneer, employed by a 
person in embarrassed circumstance.s to .sell his 
property, sold same, & paid proceeds to order of his 
employer, who shortly aftenvards was declai’od 
in.solv(‘nt, Sc pltf. was cnosen assignee of liis estate : 
— Held : deft, being agent merely for such em- 
ploy(‘r, was justified in so paying over such pro- 
ceeds to Ills order, although he was aware of his 
embarrassment. — White v. Bartlett (1832), 9 
Bing. 378 ; 2 Moo. & 8. 515 ; 2 L. .J. C. P. 43 ; 
131 E. R. 657. 

Annotation: — Distd. WuliiwrigUt r. ClcnK'ut (1838), 8 

L. J. Ex. 25. 

2833. Proceeds paid over to principal.] — An 

agent applied to a lianking co. on several occjisious 
to discount bills dra wn by his x>rincipal, Sc at com- 
mencement of these transact/ions iniormod the co. 
who tho drawer Sc acci'ptors were, Sc inquired 
whether the co. uould discount the bill without 
requiring the agent to indorse it. Th<* co. agreed 
to do so in tliis A other instances, but upon some of 
the bills required & obtained the agent’s iiulorso- 


it is paid ; there must be a uoiisuit. — 
Roes V. Webb (1913). 23 W. L. K. 
254 ; 10 D. L. R. 85.— CAN. 

2828 lii. .] — Where a person, deal- 
ing without authority, but actiug as an 
agent, receives money from a third 
party, who supposes him to bo an agent, 
Sc pays such money over to his principal, 
the principal will bo liable to tho third 
party to the extent to which ho has 
been benefited by the payment. — 
Paarl Board of ExKcirroRS v. 
Estate Lotriet (1912), C. P. D. 877. — 
S. AF. 

2828 iv. Money received by inno- 

cent agent through fraud of principal A — A 
Treasury officer, under the imposition of 
a gross fraud, paid money to deft., who 
was the innocent agent of the person who 
'Contrived the fraud. In paving tho 
money the Treasury officer neweeted no 
reasonable precaution, nor was ho In 
any way guilty of carelessness : — Held : 
deft, was bound to repay the money 
received by him , & he could not defend 
himself by the plea that he had paid It 
to his principal. — Shuoan Ohand v. 
Govt., North-Western Provinces 
<1875) I. L. R. 1 All. 79.— IND. 

2880 I. Insurance loss paid to 
agent — On fraudulent policy — Biffed 
of payment to assured.] — Deft, was 
agent for the owners of a vessel. Sc, 
acting as such, had her insured with 
pltfs. in the sum of $800. On the 
vessel being lost pltfs. paid him the 
full amount, & then subsequently dis- 
covered that the policy had been void 
on the ground of over-insurance, the 
vessel b^g valued at $4,000 only. 


wiiilc she was inHiu*cd in two other cos. 
for $6,200 prior to being insured with 
pltfs,, of which fact they had no know- 
ledge when they insured her. When 
t his became known to thcni they sought 
to recover back the amount, paid deft. 
Deft, hod not l)cen aware of the over- 
insurance, Sc had acted in perfect good 
faith. ‘Soon after receipt of the mont'V 
& before notice from pltfs., ho had 
accounted with his principals for the 
full amount in a settlement between 
them : — Held : deft, could not be 
comixslled to refund tho amount — 
Union Marine Insurani’k Co. v. 
Mktzler (1873), 9 N. S. B. 331.-- 
CAN. 

a. Money paid on forged letter ad- 
dressed to third party — Agent inno- 
ce?tt.] — Two letters were prmmtcd to 
M., one addressed to lUmself Sc the other 
to the manger of the M. Bank, both 
purporting to l )0 written by K. in the 
first, M. ivos requested to deliver to 
the manager of tho bank the letter 
addressed to lihu. In the latter letter 
the manager was asked to send Rs.2,500 
in currency notes through M., pay- 
ment being promised by a remittanee 
through another bank or tlurough M. 
M. delivered the letter to the manager, 
who upon the strength of It made over 
the notes to M., who gave a receipt for 
Sc on behalf of K., & afterwards handed 
tho notes to the person who hod 
brought him the letter. Tlie letters 
were forgeries. In a suit against M. by 
tho bank to recover tho money paid to 
M. \—Hdd : in what he had done, deft, 
was In some sense an agent of K. ; but. 
Inasmuch as the notes >verc given on the 


uutlmrily of tho letter ucldressi'id to tho 
manager himself, Sc not in oonsequouoe of 
any represt^nlation made by deft., tho 
latter cjould not be held liable for tho 
loss Hustainod by the formtT. — Mooney 
V. MUH 800 REK Havinoh Bank (1874), 
6 N. W. 319.— IND. 

b. Mo}vey received as agent but 
urUiiOut authority.] — Where a person, 
dealing without authority, but acting 
as an ag<uit, rwidvt'S money from a 
tldrd party, who supposes him to bo an 
agent, Sc pays such money over to Ids 
principal, tho principal ivill be liable to 
the third party to tho extent to which 
he has been bciicflted by tho payment. 
V., employed to sell certain movables 
Sc to obtain the sanction of the ct. to a 
loan to be raised upon mtgo. of certain 
immovable property, forged the sig- 
natures of his principals to a iwwer of 
attorney to pass a bond to pltfs. over 
the immovable property, Sc obtained 
an advance of £500 from pltfs., whloli 
ho paid into his own banking account. 
After njcelving the £500, V., who had 
never paid over the proceeds derived 
from the sale of the immovables, drew 
cheques in settlement of certain ac- 
counts against his principals Sc also in 
favour of his private creditors ; — Held : 
in the absence of proof that V. In 
obtaining tho £.500 had acted as the 
agent of defts., or tliat tlio estate had 
received the lienoflt of the amount so 
obtained, the principals were not liable 
to refund such amount at the suit of 
i>ltfs. — Paarl Board of Executory 
V. Estate Lotriet. H. a. h. R. (1912), 
C. P. D.877.— 9. AF. 
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Sect l.r— In regard to contracts: Sub-seci. 8, A. {b) 
a, B, (g)*] 

ment. The acceptances turned out to have been 
forged hr the princmal, of which fact the a^nt ww 
wholly ignorant. On the agent bec^ng btot. , & 
there bemg nothing to show that he had not handed 
over proceeds of the bills to the principal, or that 
thofiMi proceeds were in such a position that they 
couJd DC recalled : — Held : the co. could not prove 
upon the bills which the agent had not indorsed. — 
Re Bourne, Ex p. Bird (1861 ), 4 T)e G. & Sm. 273 ; 
20 L. J. Bey. 16 ; 17 L. T. O. S. 303 ; 15 Jur. 894 ; 
04 E. li. 829. 

2884. Settlement in account.] — A., as agent for 
the foreign owner, entered into a policy of insurance 
on a ship in the usual form. At the time of effecting 
the insurance A. was in possession of a letter from 
the captain, informing him that the ship had re- 
ceived injury, which fact ho, without fraudulent 
intention to deceive, omitted to disclose to the 
underwriters. The ship was lost ; B., one of the 
underwriters, paid A. his amount of insurance, but, 
having become acquainted with the above circum- 
stances, brought an action for money had & re- 
ceived against him to recover it back. A., before 
he was aware of B.’s intention to dispute the policy, 
ic acting bond fide throughout, transmitted to his 
principal the money he iiad received from various 
tirulei'writers, witli exception of a certain amount 
for which he Viad allowed the principal credit in a 
settled account, & of another which, with authority 
of tlie principal, he had expended in a suit brought 
by him on behalf of the principal against C., 
another underwriter on the policy ; — Held : (1 ) A. 
Ijoing only agent. & having paid over to his prin- 
cipal the amount received from underuuiters, B. 
was not entitled to recover back from A. his 
amount of insurance ; (2) there was no difference? 
in tliis respect btitween money actually paid over 
by A. I/O Ids principal moneys udiich had citlier 
been allow(?d in account betwc<‘ri iiiein or expended 
in the suit against (X — TIolianu v, Rus-kll (1863), 
4 B. A S. M ; 2 New Kep. 188 ; 82 L. J. Q. B. 297 ; 
H L. T. 408 ; 11 W. It. 757 ; 122 E. It. 305, Ex. Oh. 

-Distd. Ncwall r. Tomlinson (1S71), L. R. 
0 C. r. 405. Apld. Pollard v. Rank of England (1871), 
L. R. r* Q. R. C25 ; Ravins & Sijns r. London & {South 
Wostorn Rank, IIUOOJ 1 Q. R. 270, C. A.; Con- 
tinontal (’aoutolKMio & (Ritt-a iVreha C(\ r. Klolnwort 
(liKM), 90 L. T. 474. Distd. Morison r. l^ondon CVmnty 
6c VVostmlnstor Rank, [19141 3 K. R. 359, C. A. Refa« 
Ruylis V. London, 11931 11 (’In 127. ('. A. 

2835. Ship’s account settled.] — Cotton was 

shipped at Madras consigned to London for plifs., 
mercluints at Liverpool. The bills of lading ex- 
pr(‘ssed tlie fivight to be? “ at the rate of £2 5s. per 
1 on of fifty cubic feet as per margin.” The margin 
containc'd a note of mt'osurement^ of the cotton, Sc 
of amount of freight calculated accordingly. On 
arrival of the ship the* cotton was bonded at a 
wliorf in London, & pltfs.’ brokers sent copies of the 
i)iUs of lading to llu‘ wharfinger &; 1o pits, fat Ldver- 
pool. The whai’finger in the ordinary course of 
imsiiios'^ measured the cotton Sc sent a note of 
m(‘asurement to defts., the ship’s bi-okors, one of 
thoTu being sole ownt^r of the ship. Defls. made 
out a fiHiigUt note, calculating freight according to 
l^iondon measurement which was larger than Ma- 
dras measurement, A forwarded it t o pltfs.’ brokers, 
who paid the amount Sc were credited by pltfs., 
their principals, the latter having t he bills of fading 
in their possession at the time. After lapse of 
nearly two years pltfs. settled their accounts with 
their agents at Madras, Sc the mistake was dis- 
covered. l^ltfs. sued defts. for amount of freight 
overpaid. Deft«. had settled the ship’s account for 
the voyage with the owner. There was perfect 
honafidcs on both side.s : — Held : the money having 
been paid by pltfs. under a mistake, they were en- 


titled to recover it back from the owner of ship, but 
not from defts., the ship’s brokers.— -S hand v. 
Grant (1868), 16 0. B. N. S. 824; 9 h. T. 890; 
1 Mar. L. 0. 896 ; 148 E. B. 809. 

Anneiation: — ^Distd. Newail v. ToxnltnBon (1871), L. R. 0 

C. P. 406. 

2886. .] — ^A. bought cotton of B«,both 

being cotton brokers at Liverpool, & each acting 
for an undisclosed principal. Weight-lists of the 
cotton were in the usual course delivered to each 
from the warehouse-keeper at the dock ; by a mis- 
take made by a clerk of B. in adding up the figures, 
the quantity appeared to be 100 cm. more than it 
really was, & A. m i^orance of the mistake paid B. 
£509 15a. too much. The mistake was not dis- 
covered by either party until several months after- 
wards. B. had allowed money so received by him 
to be settled in account between himself & his prin- 
cipals, to whom he had made advances ; & at the 
close of the transactions between them there was a 
largo balance owing by his principals to B. : — Held : 
A. was entitled to recover from B. the sum so over- 
paid to 1dm, the case not falling within the rule by 
which an agent is relieved from responsibility where 
he has bond fide paid over moneys received by him 
on account of his principals. — ^N ewall v. Tomlin- 
son (1871), L. R. 6 C. P. 405 ; 25 L. T. 382, 

Annotations: — Coiud. Kleinwori v. Ruiilop Rubber Co. 

(1907), 97 L. T. 2«3. H. L. Refd. RayUs i\ London, 

11913] 1 Ch. 127, C. A. Mentd. (\)ntiiiental Crtoutchonc 

& (lutta Pereba Ck>. i\ Kleinwori (1904), 90 L. T. 474, 

C. A. 

2837. Pltf. contracted with M. Ry. Co. 

for carriage of coke breeze? from a station on 
M. Ry. to a Htation on defts.’ ry. at a certain 
specified through rote per ton. The goods having 
be€5n delivered, pltf. paid for carriage at the 
agreed rate to defts. as collecting agents of 
M. Ry. Co. Pltf. discovered that M. Ry. Co. 
had in their publi idled book of rates a through 
rate between same stations charging a less sum per 
ion for coke breeze if usf?tl for fu(*l purposes. The 
coke breeze carried for pltf. was intended to be used 
for oilier than fuel purposes. Pltf. sought to 
recover from defts. the difference between the 
two rates upon the ground that differential charges 
for Ctarriageof the same article o.ccorriing to purpose 
for which it was us(‘d was a breach of Railways 
Clauses Act, 1845 (c. 20), s. 90. Payments by pltf. 
to defts. had been made voluntarily Sz withoui 
coiiipulsion. Before any notice to defts. of any 
claim by i>ltf. that he had been ovorchargeci ihey 
had settled an account with M. Rv. Co. in respect 
of payments so received by them on M. Ry. Co.’s 
behalf : — Held : (1) even if there was a breach of 
the above Act, the money could not- be recovered 
back from defts., who hod received it as innocent 
agents Sc settled for it with their principals before 
any notice of overcharge ; (2) this applied equally 
to that portion of the money received by them, 
wliich in the ordinary course under their traffic 
arrangement with M. Ry. Co. they would be entitled 
to r(*taiii to their o^vn use as representing their 
share of the through rate for the portion of the 
transit over their ry.. the money having been paid 
by pltf. as a lump payment under a contract to 
which defts, were not parties. — T aylob v. Metro- 
politan Ry. Co., [1906] 2 K. B. 65 ; 75 L. J. K. B. 
735 ; 95 L. T. 149 ; 22 T. L. R. 479, D. C. 

Annotation: — Reid. Buylis i*. Loiulon, [1913] 1 Ch. 127, 

C, A. 

2838. Sale abortive through purchaser pleading 
contract void.] — Pltf. entered into a contract 
with deft., as agent of seller, to purchase ccrtfdn 
shares, & paid a deposit. Pltf. failed to complete, 
the contract being void under Leeman’s Act, sued 
deft, to recover the deposit : — Held : deft., having 
paid the dejxisit over to his principal, was not 
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Gauasd ». Haji. <1888), 4 T. L. B. 781, 

'*88». Hoaajr not M tor hm of wiae^}— 

action for money nad received lies to recover 
money obtained through oomptilaion. under odour 
d prooem, by excess of authority^ although it has 
c^n paid over. To make it a defence to an agent 
that he had paid over the money, it is necessary 

for use of the person to whotn^^e^as^iw^pai^il 
over. 

A sheriff issued a warrant on mesne process to 
disljain the goods of A. ; the baiUff levied the 
debt upon goods of & paid it over HeW .• 
money had & received would lie against the bailiff. 
-^owDON V. Davis (1808), 1 Taunt. 369 ; 127 
E. B. 872. 

Annotations : Bast India Co. v, Trltton (1824), 6 
Apld. Smith o. Sleap (1844), 12 
W* 585. Polld. Valpy v. Manley (1845), 1 C. B. ^94. 
Apld. Shorland t>.*Mildon (184^, 6 Haro, 469 ; Oates v. 
Hud^n (1851). 6 Exoh. 340. Polld. Parkor v. Bristol & 
(1851), 6 Exch. 702 ; Steele «. WllUams 
0853), 8 Exch. 625. Refd. Morgan u. Palmer (1824), 4 
T>dw. & By. K. B. 283 : Atloo v. Backhouse (1838). 3 
& W* 033; Taylor v. Metroi>olitan Ily. Co. (1906), 95 
L. T. 149. 


2840. Money not received as agent.] — ^Pltf.’s wife 
was devisee of certain freehold property. Testa- 
trix had delivered title-deeds of this property to H. 
& had expressed an intention to make a will in. H.’s 
favour, & H. had, in consequence, x^aid for medical 
attendance upon, & the funeral expenses of, testa- 
trix. It was eventually found that the only will in 
existence was that by which the proijerty was de- 
vised to pltf.’s wife ; & on x>ltf. applying to H. for 
the title-deeds, she at first refused to give any infor- 
mation, unless paid the above expenses, & referred 
pltf, to deft., her solr., who also refused to give up 
the deeds imless the expenses were paid, & pltf., 
in order to obtain the deeds, paid the amount 
claimed : — Held : (1) this was not a voluntary pay- 
ment to deft, in his character of agent ; (2) ho was 
liable in an action for money had A received, not- 
withstanding he had paid over the amount to H. — 
Oates v, Hudson (1861), 6 Exch. 346 ; 20 L. J. 
Ex. 284. , 

2841. Money received as principal — ^Bishop.] — 

Where tithe rentcharge was paid by pltfs. 
under a mistake of fact to the sequestrator of a 
benefice appoiniod by an order made by the 
bishop under Bkx>cy. Act, 1SS3 (c. 52), s. 52, 
was received & applied by the bislicjp, who had no 
notice of the mistoke, first in pro\dding for the 
spiritual needs of the benefice, & then in payment 
of the balance to the trustees in bkpey. of the in- 
ciunbent : — Held : the bishop, as between himself 
&; pltfs., was in the position of a priiicipal, as such 
was liable to repay the amount so received applied 
by him. — Bayi.ts v , London (Bp.), [1913] 1 Ch. 
127 ; 82 L. J. Ch. 01 ; 107 L. T. 730 ; 29 T. L. K. 
69 ; 67 Sol. Jo. 90, C. A. 

14. For full aims., see Ecclesiastical Law. 


B. AgenVs Liability in reaped of Money received for 
Use of or directed to he paid to Third Party. 

(a) General Rule — Agent not liable to Third Party. 

2842. Bills remitted to agent with directions to 
pay.] — K., residing abroad, remitted bills on 


BnglAAd to defts., his bankers In Xiondon, with 
directions in the letters inclosing mcAi bills to pay 
the amount, in certidn specified proporttoiSL to 
pltJf. A other auditors of K., who wmild nrodiioe 
their letters of advice from bto on the sunlect, A 
desiring the eunount paid to each person to oe put 
on the hack of their respective biOsL dt that every 
bin paid off ^ould be cancelled. Pltf.. before the 
bills became due, gave notice to def ts. that he had 
received a letter from K. ordering payment of his 
debt out of that remittance, dt offered them an 
indemnity if they would hand over one of the bills 
to him ; but defts. refused to indorse the bill away, 
or to act upon the letter, admitting, however, that 
they had received the directions to apply the 
money, Defts. in fact afterwards received the 
money on the bills when due : — Held : (1 ) they did 
not by the mere act of receiving the bills, dt after- 
wards the produce of them, with such directions, dc 
without any assent on their part to the purport of 
the letter, d& still more against their express oissent, 
bind themselves to pltf. so to aiiply the money in 
discharge of his debt due to him from K. ; (2) pltf., 
between whom dc defts. there was no privity of 
contract, express or implied, but on the contrary it 
was repudiated, could not maintain an action 
against defts. as for money had dc received by 
them to his use ; (3) the prox>erty in the bills & 
their produce continued in the remitter. — 
WiLTJAMS V. EvERBTr (1811), 14 East, 582 ; 104 
E. H. 726. 

Annotations : — FoUd. Yutea v. Boll (182U), 3 B. & Aid. 643, 
Apld. Gibson v. Mluet (1824), 1 O. & P. 247. Diftd. 
Fitzgerald v. Stewart (1828), 2 Him. 333. FoUd. Wodlako 
V. Hurley (1830), 1 Or. & J. 83. Consd. Garrard v. Lauder* 
dale (1831), 2 Russ. & M. 451. Apld. Burou v. Husband 
(1833), 4 B. & Ad. 611. Dhtd. Fruhling v. Schroder (1835), 
1 ilodg. 10.5. FoUd. Brlud n. Hampshire (1830), 1 M. & W. 
365. Consd. lie Duuglos, Exj). Hankcy (1838), 4 Doac. 1. 
Consd. A Expld. Thomas v. Tyler (1838), 3 Y. & C. Ex. 255. 
DiStd. Cobb V. Beoke (1845), 6 Q. B. 930. Apld. Robbins 
V. Fonuoll (1847), 11 Q. B. 248 ; norland v. BInks (1850). 
15 Q. B. 713. Consd. Liversidgo v. Broadbelt (1859), 28 
L. J. Ex. 332. Distd. Collins v. Brook (I860), 5 H. & N. 
700, Ex. Ch. Apld. Fleet v. Perrins (1868). L. R. .3 Q. B. 
536. Distd. New Ze4iland Sl Australian Land Co. v. 
Uustoh (1880), 5 Q. B. 1). 474. Refd. Rowe v. Young 
(1820), 2 B . 391 ; Tibbitis v. Goorffo (1836), 2 liar. & W. 
152 ; lie Douglas & Anderson, A’j; p. Cotterill, Mill (1837), 
3 Mont. & A. 376 ; IIuLdiinson v. Heyworth (1838), 9 
Ad. & El. 375 ; Godts v. Rose (1855), 25 L. J. O. P. 61 ; 
Siggers v. Evans (185.5), 5 K. & B. 367 ; Fleet v. Perrins 
(1869), L. R. 4 Q. B. 500. Montd. II. u. Beaumont (1854), 
18 J, 1*. 103, C. C. U. ; Llzardi tJ. Pennell (18.56), 2 Jiir. 
N. -S. 1227 ; Sloper v. Oittcrell (1856), 27 L. T. O. S. 198 ; 
Browne v. Hare (1859), 4 II. &. N. 822, Ex. Ch. ; Conflans 
Sfonc Quarry Co. v. I’arker (1HC7), 17 L. T. 283 ; Rus- 
toinjee v. 11. (1876), 1 Q. B. T>. 487 ; Prince v. Oriental 
Bank Curpn. (1878), 38 L. T. 41, P. O. 

2848. Agent employed as bearer cl money.] — A 

trader in jirison emj)loyed an auctioneer to sell 
goods, who sent him the proceeds by the hands of 
deft. ; the trader bocaino bkpt. by lying two 
months in iirison ; — Held : his assignees could not 
recover from deft., who was a mere bearer, the 
money he had so received & xiaid over. — Coles v. 
Wright (1811), 4 Taunt. 198 ; 128 E. II. 305. 


Annotations: — Apld. Tope v. Hookln (1827), 7 B. & C* 101. 
Consd. i^earson v. Graham (1837), 6 Ad. & El. 899. Distd. 
ICynaston v. Crouch (1845), 1 4 M. W. 266. 


2844. Money remitted to be paid to third party,] — 

A general remittance to bankers, to whom the 
remitter is indebted, accompanied by a letter 
requesting them to pay certain specific sums to 
particular x>orsons (not expressly out of the sum 


PART X. SECT. 1, SUB-SECT. 8.— 

B. (a). 

o. Amount loaned third party by 
principal — RemiUed ihrmtah agent .] — 
L. airangod with C. Aasocn., an English 
oo. investing money in Canada, 6l 
having deft. H. as their manager, & 
deft. H. 08 one of their local directors, 
for a loan of money. After paying off 

J. — ^VOL. I. 


a prior mtge. on the lands of L., A tlio 
expenses, ete., the manager sent to his 
order a cheque for the balance of 
•89.95, signed by R. & H., delta. L. 
having mode a claim for a larger amount 
brought an action against R. & H. to 
recover the amount ho claimed to be 
due to him : — Held: (1) dolts, not liable, 
as they never received any money to 
the use of pltf., having no control over 


the money except as maiiug«T & director 
of C. Aflsocn., 6c were in no wise acting 
as Individuals on their own behalf, but 
solely as oiUcors of the oo. ; (2) tho 
ovidonco did not establish any privity 
between pltf. dc defta. In roapect of the 
money claimed, &, without such privity 
tho action would not lie. — H kward v. 
Logan (1864), 14 O. P. 592.--CAN. 
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1 . — In regard to coniracia: Suh-aect S, B. 

(a)»l 

remitted) does not so fix the bankers as to give the 
persoas, to whom such sums were so directed to 
be paid, a right of action against them for money 
had &> received, without an assent on their part to 
such an appropriation of the money remitted. It 
i.s not necessary that the bankers should express a 
dissent from the required appropriation. — Gbant 
V, Austen (1816), 3 Frice, 68 ; 146 E. R. 191. 

2S45. Funds remitted to agent— To pay bill held 
by third party.]— A., an acceptor of a bill payable at 
his Ixjndon bankers, remitted thorn funds to x>ay it, 
or take it up if overdue, which last being the case, 
the bankers, who were bankers in London, called on 
the holders, intending to take it up, but finding 
the bill was sent back to Ireland as dishonoured, 
tiiey remitted the money back to the acceptor, &, 
upon a subsequent presentment of the bill, refused 
payment : — Held : this was not such specific 
appropriation of the money as to render the bankers 
liable to the holder for the amount remitted. — 
Stewart v. Fry & Chapman (1817), 7 Taunt. 339, 
1 Moore, C. P. 74 ; 129 E. R. 130. 

2846. .] — Wliere a bill of exchange, 

payable at the house of A., had been there pre- 
s<mted for payment & dishonoured, & the acceptor 
al’torwards remitted to A. a sum of money for the 
purpose of enabling him to pay the dishonoured 
l)ill, & also another of less value, & A. in answer 
k( ated the fact of the bill having been dishonoured, 
but added that the money received should be 
carried to the acce]d.or’s account, & did afterwards 
pay the smaller bill : — Held : the holder of the 
original bill could not maintain an action against 
A., there being no i)rivity between them. — Y ates 
r. Hell (1820), 3 B. A Aid. 643 ; 106 E. R. 796. 

2847. Bill drawn on agent — Promise to pay.] — 
Deft., agent of A., had in his hands moneys 4 te 
effects of A., & had written a letter to a creditor 
of A., in which ho promised to honour on inosenta- 
fion certain bills of exchange diawn by that 
ci(iditor, at A.’s request, upon deft. On general 
demurrer for want of equity to a bill praying 
deft, might bo decreed to pay the bills of exchange 
out of the moneys & effects of A. in his hands, 

^ >r otherwise out of his own moneys ; — Held : 
(1) no assignment of specific property in hands 
of the agent was alleged ; (2) the demurrer must 
bo allowed. — Baillet v. Mitchell (1823), 1 L. J. 
(). S. Oh. 197. 

2848. Agent not liable to account to third party.] 

-A creditor cannot file a hill for account against- 
the agent of a principal against whom his claim is, 
unless he makes out a case of collusion between 
principal agent. — Jabat r. Campbell, No, 2849, 
post, 

2849. Agent holding principal’s property for par- 
ticular purpose — Defence available in action by third 
party.] — Upon allegations that, under decrees of 
the Cortes & ordt^rs of the Spanish Govt., pltf. had 
a. lien fm* payment of a debt due to him on a certain 

mrt'on of stock, w hich, alongwith other stock, had 
)een, by oomrs. of the Spanish (lovt., placed at 
disposal* of, & sold by, certain agents in England, a 
bill was filed prayincr an account against the agents ; 

Held: (1) a good & compete defence might be 
made to such a hill by a plea stating matter, from 
which it appeared that the stock placed at disposal 
of these agents w^as intended for special purposes, 
unconnected with the satisfaction of pltf.’s demand, 
tSc did not include the stock specifically appropriated 
to meet his demand ; (2) it w’as no objection to the 
plea that, after the special purpo.ses were answered, 
there might be in the hands of the agents a surplus 
in which pltf. might have an interest. — Jabat v, 
Campbell (1824) 3 L. J. O. S. Oh. 8, 

2850. Agent ooUeotlng bill — Specially Indorsed to 


third party.] — ^If A. remits a bill to B., having by 
indorsement directed proceeds to be paid to O.’s 
use, & B. receives proceeds & applies them other- 
wise ; — Held : C. cannot maintain an action for 
money had & received against B., unless there has 
been actual assent on B.’s part to hold the money 
as agent for 0. — Wedlake v. Hurley (1830), 1 
Cr. & J. 83 ; L. & Welsh. 330 ; 148 E. R. 1344. 
Annotation Distd. Baron u. Husband (1833), 4 B. & Ad. 611. 

2851. Money received by solicitor’s clerk.] — 
Stephens v, Badcock (1832), 3 B. & Ad. 364 ; 
1 L. J. K. B. 75 ; 110 E. R. 133. 

Annotations .-—Apld. Howell v. Butt (1833), 3 L. J. K. B. 
40. Consd. Cranch v. White (1835). 1 Bing. N. C. 414. 
Distd. Tugman v, Hopkins (1842), 4 Man. & G. 389 ; 
Davies Vernon (1844), 6 Q. B. 443 ; (Collins v. Brook 
(I860), 5 II. & N. 700, Ex. Ch. ; Brook v. Collins (1860), 
6 Jur. N. 8. 099, Ex. Ch. Apld. Ellis v, Goulton (1893), 
68 L. T. 144, C. A. BeZd. Haigh v, Jones (1843), 5 Man. & 
G. 634 ; Ireland v. Thomson (1847), 4 C. B. 149 ; Hobart 
V, Butler (1859), 33 L. T. O. S. 62 ; Mildred v. Maspons 
(1883), 8 App. Cas. 874, H. L. ; Menkwearmouth Flour 
Mill Co. V. Llghtfoot (1897), 13 T. L. R. 327. Mentd. Lltt 
V, Martlndalc (1856), 4 W. R. 465. 

2852. Money received by solicitor’s London 
agent.] — Cobb v, Bbcke (1845), 6 Q. B. 930 ; 14 
L. J. Q. B. 108 ; 4 L. T. O. S. 394 ; 9 Jur. 439. 

AnnoUdions : — Folld. Robins v. Fennell (1847), 11 Q. B. 
248. Distd. Collins v. Brook (1860), 5 11. & N. 700, Ex. Ch. ; 
Colonial Bank v. Ext^hangc Bank of Yarmouth (1885), 
64 L. T. 256, P. C. Refd. Collins r. Brook (1859), 4 H. & N. 
270. Mentd. Hobart v. Bniler (1859), 33 L. T. O. S. 62. 
Bee, further, Solicitors. 

2853. Money received by sub-agent.] — S ims v, 
Brittain (Britten) (1832), 4 B. & Ad. 375; 
1 Nev. & M. K. B. 594 ; 110 E. R. 496. 

AnnoUdiouH : -"Exjltldi, Sims r. Bond (1833), 2 Nov. &; 
M. K. B. 608 ; Elston i\ Braddiek (1834), 2 (V. & M. 435. 
idstd. W'^ulshe r. Provan (1853), 8 Exch. 843 ; Coulthurst 
r. Sweet (1866), J,. R. 1 C. P. 649. Refd. Ireland r. 
Thomson (1847), 4 C. B. 149 ; Cooke r, Seeley (1848), 17 
L. J. Ex. 286. Mentd. Bodmbam r. Iloskyris (1852), 2 
Do G. M. & G. 903, li.JJ. ; lie Gross, Kx p. Adair (1871), 
24 L. T. 198. 

See, further, Pari VI., Sect. 3, Sub-sect. 3, ante, 

2854. Money received to be paid over to third 
party.] — A party who in the character of agent to 
a debtor receives money from his principal to 
discharge the debt is not liable to be sued by the 
creditor as for money received to his use. — Ho weix 
V, Batt, No. 2865, post, 

Annoiniions : — Distd. Cobb v. J}eck<5 (1845), C Q. B. 930, 
Reid. Lewis V. Campbell (1849), 8 C. B. 511. 

2855. Agent collecting profits — Rights of third 
party interested therein.] — Deft, was office-keeper of 
an ExeUn* &; London coach, & servant to C., pro- 

f Tietor at Exeter, where the office kept by deft. was. 
left, from time to time made up account® of shares 
of profits due to several proprietors, & sent them 
to those parties, taking tlie money from a balance 
of C.’s which he had in hand. On one occasion 
deft, sent to pltf., a proprietor, a packet purporting 
to contain £23 due to him, but in reality containing 
£20 only. Pltf. sued deft, for £3 had & received to 
ills use : — Held : (1 ) deft, was not liable, there being 
no privity of contract botw'een him & pltf. ; (2) he 
was not precluded from this defence by having told 
pltf. that he, deft., had had the £23 of C. & sent it to 
pltf, & debited C. with it. — Howell v, Batt (1833), 
5 B. & Ad. 604 ; 2 Nev. & M. K. B. 381 ; 3 L. J. 
K. B. 49; llOE. R. 877. 

Annotations: — Distd. Cobb r. Bocke (1845), 0 Q. B. 939. 
Refd. liOwifl V. Campbell (1849), 8 C. B. 541. 

2856. Money received for payment to third party 
— Effect of conditional offer to pay.] — The solr. to 
the assignees of a bkpt. received from them a sum 
of money to be applied in payment of the costs of 
petitioning creditor up to the time of the choice of 
assimees. The solr. offered to pay the money on 
condition that the bill should undergo a subsequent 
taxation, but to that petitioning creditor would not 
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assent ; — Held : the latter could not maintain 
money had & received thereupon against the solr., 
though, after the above offer & refusal, he had 
authorised the solr. to^3ay over part of the money in 
discharge of the comr.’s fees. — B aron t\ Husband, 
(1833), 4 B. & Ad. Oil ; 110 E. K. 580. 


Ammiatwns Folld. Htn^ell r. l^att (18.13), 5 B. Ad. 501. 
Cobb r. Becko (1845), 0 Q. B. 030. 


2857. Executor’s agent — Legatee — No agree- 
ment.] — Deft., as the agent of an exor., wrote 
to a legatee informing him of his legacy & its 
amount, & stating that he would remit it in any 
wixy the legatee might suggest. He transacted the 
business necessary for the transfer of the legacy, 
& remitted to the legatee the amount of the 
legacy, minus a sum deducted for expenses : — 
Held: deft, was not liable to the legatee, in an 
action for money had & received for the sum so 
deducted. — Barton r. Browne (1840), 10 M. k 
W. 120 ; 10 L. J. Ex. 02 ; 153 E. H. 1127. 


AnnoUdion : — Refd. IMoiikwcttPinuuni Flour Mill Co. r. 
Lightfoot (1897), 13 T. L. 11. 327. 


See, further. Executors & Administrators. 

2858. Money directed to be held at disposal of 
third party — Acknowledgment — Revocation.] — A 

mercantile firm at Calcutta, b> letter dated 
.Tan. 10, 1841, requested defts. .their corres^xm- 
dents in London, to hold a sum of jnoncy, payable 
on Nov. 19, following out of remittances k con- 
signments on their general account-, at disjiosal of 
])ltf., a merchant at Liverj^ool k a creditor of 
tlie Calcutta firm. On same day the (-alcutta lirm 
wrote to ])ltf. informing him of direct ions they bad 
given to defts. On iMar. 12, 1841, defts. wrote to 
pltf. “ tD advise ” him of the request of the Calcutta 
firm, adding “ at the presiuit lime u e arc consider- 
ably in rash advance for the firm, k the consign- 
ments k rcimittanee hitherto advised will fall short- 
<»f the engagements wv. ar(< under on their account. 
We have registered the above, k should remittances 
or consignments come forward t-o (mable us to meet 
their wishes, vve shall lose no time in advising you.” 
On Mar. 14, 1841. defts. wrote to the Calcutta firm 
in answer to their letter that tin' state of their 
account would not warrant- defts. in meeting the 
requisition for the ])res(mt. but sliould they ho in 
a position to meet it- before Nov. they would do so. 
By lett<T of .fan. 18, 1842, the (Jalcutta firm revoked 
their ord<T for af)|)ro])rialion of tlie money : — Held : 
the coiT(jspondence did not create an absolute con- 
tract on part of defts. to pay to pltf. the amount- in 
question out of rtuniitanccs k consignments. — 
Malc’oiai r. Scott (1850), 5 Exch. (101 ; 155 E. K. 
203. 

2859. Wages received by book-keeper.] — Pltf. 
k deft, were st^rvants to D. k Co., pltf, as a stage- 
coach driver, deft, as clerk & book-keeper. Deft, 
usually i)aid pltf. his wages k made up all accounts, 
entering pltf.’s moneys in the books as being 
settled weekly ; deft. & D. A Co. settled monthly. 
I’ltf. having as ho alleged £38 due, ai)plied to deft, 
for it, admitting he had retained certain moneys 
of D. & Co. Deft, sent him £20 on account, k 
promised to jiay the balance on pltf.’s calling to 
adjust accounts. Pltf. afterwards wrote to D. for 
the balance, stating he should look to D. for pay- 
ment. Pltf. brought an action for money had k 
received against deft. : — Held : the action could 
not be maintained. — OiiOVER v, Jonpjs (1852), 20 
L. T. O. 8. 113, 

2860. Money received to take up bill.] — Where 
the acceptor of a bill paid money to his bankers, 
defts. (at whose correspondents’ house it was 
payable), for the purpose of taking that k other 
bills up, k they promised him to apply it to such 
purposes k entered the particular bill to their 
credit in their books, but it did not appear that 


they had advised their correspondents to pay it ; — 
Held : the drawer, the holder of the bill, could not 
sue the bankers for the amount of the bill, there 
being no privity to sustain the action. — Moorje v. 
Bushell (1857), 27 L. J. Ex. 3. 

Annotation : — Apld. Hill t\ Uoyds (1809). L. U. 8 Eq. 200. 

2861. Fiduciary relationship between agent k 
third party must be alleged.] — Pltf. was holder of 
bonds issued by a foreign n?public through deftf*., 
its agents in England, by which the foreign 
republic, upon the national faith, pledged the 
general revenue of the republic, especially the fi'ee 
proceeds of guano importc^d by the republic into the 
United Kingdom, after cuigagements contracted on 
them were covered, k bound its(*lf in all contracts 
which it might enter int-o for sale of guano to set 
aside in each half-year a sum sufilciont for service 
of the half-year, k aftcT such service wiis secured to 
dispose freelj’ of thc^ surplus. Pltf. brought an 
action on belialf of himself all other holders of the 
bonds, stating in liis claim that the republic had 
from lime to time forwarded to dell«. large quan- 
tities of guano for pui’j>os<‘ of paying int<*rest on 
bonds winch they ret used to ap])!y for tiiat puniose, 
k threatened to apply in satisfaction of a lion 
claimed i)y tii('ms(dves ; k he claim(*d a declaration 
tliat lie k tii<‘ ot her bondholder's had a claim upon 
tiio proceeds of guano in priorit y to any claim by 
defts. He also alleg(‘d tliat tlu‘ foreign republic 
made no claim to proceeds of guano, but offered to 
make it- a party if it- siiould so desire. Defts. de- 
murred to the slatf'HK'nt of claim, on the ground 
that pltfs. liad no chargi' on proceeds of guano, k 
also on the ground of want of jurisdiction k want- 
of parlies: — Held: (1) no fiduciary r<'lation was 
alleged between defts. k pltf. ; (2) tlie giiano being 
the property of a foreign (lovt., the et. had no 
jurisdiction to attach it- or proceeds of sale thereof ; 
(3) defts. being agents of t-lu^ foreign (»ovt., could 
not b(; su<*d in absence of their piineipal. --TWY* 
CROSS V. Dreyffs (1877), 5 (Mi. D. 005 ; 40 L. J. 
(^h. 510; 30 L. T. 752, i\ A. 

2862. Solicitor taking up client’s acceptances — 
Payment in spurious bank notes.]— I’ltfs. held cer- 
tain acceptances of A.’s, A' deft . was act-ing os solr. 
to A. k to B. B. agreed U> take iqi A.’s accept- 
anees, k deft, cashed a cheque’ for B. at B.'s 
bank, k received t wo £100 Bank of Kngland notes. 
On May 29 deft, sent- a clerk to iilt-fs. with these 
two £100 Bank of J'ingland not-e'S, wliich were paid 
to them, the ch'rk receiving ttin'e acceptances of 
A.’s & £03 16s. in easii. Deft, retained £13 16«. in 
payment of a bill of costs due from A. to liimself, k 
paid £50 to B. On .Tune 7 one of t-lie notes which 
pltfs. had paid away was brought back to them os 
refused by the Bank of England, k with the words 
‘‘ Number k dat-i; t>f t-hi** note have been altered ” 
written across it. On July 22 they demanded 
£100 of deft., who then had notice that the note was 
bad. All parties had believed the two notes to be 
good : — Held : (1 ) pltfs., in receiving the note from 
deft, k handing him the acceptances, were not 
dealing with him merely a-s agent for A. or B. ; (2) 
pltfs., having rece ived a wort-hless document from 
deft., were entitled to i*ecover the amount for which 
they had taken it as payment. — Leeds Bank v. 
Walker (1883), 11 Q. B. D. 84 ; 52 L. J. Q. B. 
690 ; 47 J. P. 602. 

For lull anns., see Bankiciis & Banking. 

2863. Money received for payment of interest on 
foreign loan — Payment of coupons advertised.}— 

A foreign Govt, issued a public loan under a decree 
k an agreement providing for a mtge. to defts. of 
certain estates on behalf of bondholders. Defts. 
received instructions to pay coupons for interest 
falling duo on June 1, less 6 jyer cent, tax pursuant 
to a decree of the Govt., which was to take effect 
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Sect 1 . — In regard to contracts: Sub-sect. 8, B. (a), 

(b) (c),] 

subject to the promulgation of a decree modifying 
the law of liquidation. Defts., having received 
from the Govt, a sum of money to meet half-yearly | 
interest Jess 5 per cent., advertised that they would j 
make sucli j)ayment,s. Defts. received £10,000, the ! 
anioiirit of tlie 6 per evnt., from comrs. of the Govt. | 
who jiiauaged the mtged. estates ; it did not i 
appear that such cornrs. were authorised to remit ; 
such sum. Defts. issued a further advertisement 1 
that coupons wouid be paid in full. Finally, they i 
issued an advertisement that, in accordance with 
directions of tht? Govt., the coupons would be paid 
less 5 per cent., notwithstanding that the amount 
required to pay same in full had been duly remitted 
to them by the comr-s. After such last advertise- 
ment the decree modifying the law of liquidation 
was passed. Pltf . , a bondlioldcr, brought an action 
claiming payment of his coupon in full by the 
agents ] pursuant to the second advertisement: — 
Held : ( I ) the second advertisement did not 

amount to an admission by the agents that they 
had m(>n(‘> in their hands for use of pltf. & other 
bondholders to onabli* pltf. to maintain an action 
against, tli<*m for i»iun(*y had &> received; (2) the j 
£10,000 wiis not< ViMiiili^ed U> the agents by persons i 
who hafi authority to do so on behalf of the Govt. ; | 
(3) it was not impressed with a trust in favour of I 
bondholders. — HwNDjaiaoN v. Rothschild & | 
Sons (1S87), 50 h. J. Ch. 471 ; 60 L. T. 98 ; 35 
W. K. 485 ; 3 T. L. R. 304, C. A. 1 

2864 . In what capacity money received — | 
Question of fact.}— W., being indebted to pltfs. & I 
unable to pay them, agreed with defts. that, they j 
should discount bills to be drawn by W. A accepted 
by pltfs. for £2,500. Pltfs. haildcd the acceptances 
to defts. I >efts.* manager asked pltfs. wlien they 
require<i the* money. Pltfs. said they did not want 
tht* money until the next day, but afterwards said 
they >vouId take .02,000 that evening. The 
manager said lie w(Mdd not hand the cheque for 
that- amoiifd to pltfs., but would give it to W.’s 
clerk, that he sliould require W.’s order for 
])ayment of the Inilance. W.’s clerk got the cheque 
for .C2,0(K>, A handed it t^) pltfs., A pltfs. on same 
evening h.'ujdod to dells, an order by W. forpay- 
immt of the balance to pltfs.: — Held: it was a 
qiie.stiun for the jury whellior from the time of ' 
lodging tie* order deft-s. held the money for piths. 

A lud lor W. — Noble v. National Discount Co. I 
(1800), 5 II. A N. 225 ; 29 L. J. Ex. 210. 

See, further, Contuact ; Master A Servant. 

Auctioneer.] — Sec Auction A Auctioneers. 

Banker.] — Sec Bankers A Banking. 

2865 . Agent collecting duties — Rights of Crown.] 

— An exl.<‘nt lies against an itisolvent agent of a fire 
insurance co., where it- is found on inquisition he has 
received a sum due t/O the Crown for insurance 
duties, t hough the co. bo also liable to the Crown. — 
R. r. Wranoham (1831), 1 Cr. A J. 408 ; 1 Tyr. 
383 ; 9 L. ,1. O. 8. Ex. 124 ; 148 E. R. 1481. 

Annotation : — Apld. Went l.oiidoii Cuuirnorclal Bank 

(1&88), 88 Ch. D. 304. 

2866 . Agent ol Crown - - Oidley v. Paljierston, 
N’o. 2720, ante, 

Annotaiions Apld. The Atliol (1842), 1 Wm. Rob. 374. 

Distd. Aiity V. UutohinHon (1848), 6 C. U. 200. Apld. 

Re Tafnell (1876), 3 Ch. D. 1G4. Consd. A Apld. Oraut v. 

Stecretary of State for India (1877), 2 C. P. D. 446 ; 

Palmor v. HntcliinHoii (1881), 6 App. Cae. 619, P. C. 


Apld. R. V. Secretary of State for War, [1891] 2 Q. B. 326, 
O.- A. Oontd. Dunn v. Macdonald, [1897] 1 Q. B. 401 ; 
Qraham v. Public Works Comrs., [1901] 2 K. B. 781. 

2867. .] — B. V. Segretaby op State for 

War, No. 2734, ante. 

Annotation : — Apld. Dunn v. Macdonald (1897), 76 L. T, 
444, C. A. 

2868. Kinlooh v. Secretary op State 

FOB India, No. 2730, ante. 

Annotations : — FoUd. Re Banda A Klrwee Booty, Kinlocb v. 
11., Kinloch v. R. & Secretary of State for India in tSonncil, 
[1882] W. N. 164. Consd. A Apld. U. Secretary of 
State for War, [1891] 2 Q. B. 326, C. A. Apld. Dunn v. 
Macdonaid (1896), 00 L. J. Q. B. 209. Rold. Hollinahcad 
r. Hazolton, 11910] 1 A. C. 428, H. 1.. 

For full auuH., see S. C. No. 2730, ante. 

2869. .] — Salaman V. Secretary op State 

FOR India, No. 2731, ante. 

For full anus., see S. C. No. 2731, ante. 

(b) Where Agent assents. 

2870. Promise to pay — When funds received.] 

— When a bill is drawn on an agent &; made pay- 
able out of a particular fund, & the agent says he 
will pay it when he gets money of the principal, this 
is binding on him, & if he gets money at any subse- 
quent time he is bound to x^ay the biU. — Stevens v. 
Hill (1805), 5 Esp. 247. 

2871. .] — J. was indebted to pltfs. in an 

action for money had & received, & was also a 
creditor of S, & F. Co., Ltd., which was being wound 
up, &- deft, was the official liquidator. J. signed the 
following document : “ I^e of Man, July 15, 

1865. On Aug. 1 next, please pay to [pltfs.] or 
order £600. on account of moneys advanced by me 
to S. & F. Co., Ltd. To [deft.] official liquidator of 
the co.” This document, which was unstamped 
when produced at the trial, was sent by J. to pltfs. 
in England, A they forwarded a copy to deft., who 
was fidso in England, requesting to know whether 
he would honour the order, & ho replied he would 
when funds came into his hands about Aug. 16. 
]^nds came into his hands soon after that time, 
but owing to a dispute as to the amount remaining 
due to J . nothing was then paid ; & after much 
correspondence, in which pltfs. continually de- 
manded payment of the order, but never parted 
with it, action was brought : — Held : the evidence 
showed a contract binding on deft, within the 
principle of the decision in Walker v. Rostron 
(No. 2878, post). — Griitin v. Weatherby (1868), 
L. B. 3 Q. B. 763 ; 9 B. & «. 726 ; 37 L. J. Q, B. 
280 ; 18 L. T. 881 ; 17 W. H. 8. 

Annotation : — Reid. Greeuway v. Atkiuaon (1881), 29 W. R. 
560, A. 

2872. Extent of liability.] — Agents in 

England effected a policy of insurance for a cor- 
respondent abroad, on which a loss happened. He 
drew a bill upon them, which was presented to 
them for acceptance by the indorsee ; they said 
they could not accept it, having no funds in hand, 
but that on a settlement with the underwriters it 
should be paid ; the agents received from the 
underwriters a sum loss than the amount of the 
bill : — Held : this might be recovered from the 
agents by the indorsee, as money had & received to 
his use. — Langston v. Cobney (1815), 4 Camp. 
176. 

2873. What amounts to.] — An infant en- 

titled to certain personal property, on her coming 
of ago, as a residuary legatee, joined her father in 
a bond to secure to pltf. a sum due to him for the 


PART X. SECT. 1. SUB-SECT. 8. — principal,] — In a suit for the valu. of in the ciroumstance8, there could bo 

• B* (bk articli« sold to deft. A., who had given no claim against deft. B. — Kalek 

an order for payment, wh oh deft. B.. as Mohun Siroaa v. Humaun Kadsk 
d. Agent accepting principaVs order his ^rent, h^ accepted by an indorse- Maqombd AU (1876), 25 W. R. 91. — 
to pay third party — Action against mont, pltf. gave up the claim aa^st IND. 
vrtnritHxt «l> agent — of dis^rging deft. A., A sued deft. B. alone : — Had : 
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ront of apartments occupied by her & her father, & 
after she became of age employed deft, to take 
out administration de bonis non of the assets of 
testator (his exor. being dead), which deft, accord- 
injpjly did, & became possessed of the property. 
Afterwards she gave pltf. an order on deft, to pay 
the amount of her father’s bills due to the former, 
which on being presented to deft, he acknowledged 
that he possessed adequate funds & that a person 
would be safe in advancing money on the security 
of the bond, but, before the order was executed or 
the sum paid under it by deft., the daughter 
countermanded it : — Held : as he had consented 
to appropriate a sum suflicient to pay pltf.’s 
demand, he was liable to an action for money had 
received, in which pltf. might not only recover 
the amount of the bond, but an acceptance given 
by the father of the infant, before she became of 
age, & which she afterwards requested deft, to 
pay. — R obertson v. Fauntleroy (1823), 8 Moore, 
O. P. 10 ; 1 L. J. O, S. C. P. 55. 

Annotation: — ^Distd. Walker r. RoBtron (1842), 9 M. & W. 
411. 

2874. Annuity — Conduct inferring obliga- 

tion to continue to pay same.] — Where consign- 
ments have been made from abroad to answer 
an annuity which the owner of the property con- 
signed is liable to pay, it a consignee in England 
gives notice of the arrangoment. to the annuitant 
tic makes payments in pursuance of it, the con- 
signee is not aftorw'ards at liberty to discontinue 
such payments so long as he has any proceeds of the 
consignment in his hands. The circumstances of 
such a transaction constitute an implied trust, 
which the ct. will enforce against the consignee, for 
benefit of th<^ annuitant. — F itzgerald v. Stewart 
( 1831), 2 Russ. & M. 457 ; 39 E. R. 467. 

Annotations: — FoUd. Kirwau r. Daniel (1847), 5 Hare, 493. 
Refd. llumB v, Carvalho (1839), 9 L, J. Cli. 05. 

2875. Effect of.] — J. & Co., merchants at 

R., indebted to pltfs., merchants in L., consigned 
certain coffee, with bills of lading, to defts., residing 
at n., & desired them to realise the property as 
speedily as possible & remit firocccas to pltfs. 
Pltfs., apprised of the order, wrot<‘. to defts. 

f (nested to know the probable amount of th(» remit- 
tance. In their aaswor defts. acknowledged they 
were orderc*d to remit })roceeds of the coffee to 
)dtfs., but stated that it was not yet sold : — Jhdd : 
defts. were to be considered as having consented to 
appropriation of tlio coff(‘(% as direet(‘d by their 
correspondents at U.— Fur UMNO v. Sciiroeder 
( 1835), 2 Bing. N. C. 77 ; 7 0. & P. lOrj ; 1 IJodg. 
105 ; 2 Scott, 135 ; 4 I.. .1. C. J*. 169 ; 132 E. R. 
31. 

2876. Acknowledgment by agent.]— If a person 
who is not a general agent has mcjney sent him to 
pay to a third party, At acknowledgf's he has 
received it for that purj^ose, the third party may 
maintain asmmpsii for money bad At received. — 
Liixy (Lillky) r. Hays (1836), 5 Ad. A: El. .548 ; 
2 Har. & W. 338 ; 1 Nev. At l\ K. B. 26 ; 6 L. J. 
K. B. 5 ; 111 E. B. 1272. 

AnmAations : — Distd. Re Dou^law, Rx p. Ilankcy (1838), 

4 Dcac. 1 ; Cobb r. liockc (1845), « Q. B. 930 ; CnmininK 
v. Cox (1848), 11 L. T. O. S. 8fi ; Moore v. BuHhell (1857), 
27 L. J. Ex. 3 ; LlversldKe r. Broad b<*nt (1859), 4 H. & N. 
603 : Cochrane r. Gnion (1860), 9 C. B. N. S. 448. Folld. 
Nobie V. National DiBCOunt C'o. (1860), 5 H. & N. 225. 
Apld. Monkvvcarmonlh Flour Mill Co. r. Llghtfoot (1897), 
13 T. L. R. 327. Mentd. Robbins r. Fennell (1847). 17 
L. J. Q. B. 77. 

2877. Acts not constituting consent.] — A., resi- 
dent abroad, remitted to B., his agent in England, 
a bin drawn by A. specially indorsed by him to C., 
with whom his children were at school, in payment 
of C.’s account for their board & education. B. got 
the bill accepted by drawees A; sent a letter to C. 


stating he had received a commission from A. tc 
pay her money on account of his children, A 
desired to be informed when A; how it should be 
delivered. While the bill remained in B.*s hands, 
he received directions from A. to keep it, & the 
proceeds, in his hands, & to have a fair investiga- 
tion into C.’s accounts, & after such investigation, 
to pay her what might bo duo to her. No such 
investigation took place, Sc B. detained tlie bill ' 
Held : C. could not recover it in trover. — Brind v 
Hampshire (1830), 1 M. At W. 365 ; 2 Gale, 33 ; 
Tyr. At Gr. 790 ; 5 L. J. Ex, 197 ; 160 E. K. 475. 
Annotations: — Consd. Mivraton v. Allen (1841), 8 M. & W. 

494. ^Id. Bank of Bengal v. Maelood (1849), 6 Moo. 

Ind. App. 1. 

2878. Specific appropriation — Assent of agent.] — 

Pltf. sold goods to B., taking his acceptances for 
the price, At sent them to deft., B.’s agent, who 
consigned them to his ])ai*tncrs abroad for sale. 
Pltf. doubting B.’s insolvency, rcouired further 
security, wdioreupon, by agreement Between pltf., 
B., At deft., B. handed to deft, a letter authorising 
him, c)ut of any remittances ho might receive 
against the net proceeds of the above assignments, 
to pay the acceptances as they became due, if 
not iiroviously honoured by B. Deft, assented to 
the terms of the letter. Before the bills were due 
B. became bkpt.. At deft., having received the net 
proceeds of goods, refused to ))ay any part thereof 
to pltf., but handed them over to B.^s assignees. 
In an action for money bad Ac received : — Held : 
(1) there was an appropriation irrevocable except 
by the consent of all parties, for which the existing 
debt, though not then payable, was a good con- 
sideration ; (2) pltf. was entitled to recover the 
amount of the accept-ances from deft. — Walker r. 
Rostron (1842), 9 M. Ac W. 411 ; 11 L. J. Ex. 173 ; 
162 E. R. 174. 

Annotations: — Distd. ParHOiiB v. Middleton (1847), 6 IlarT, 

261 ; YatcB v. Hoppe (1850), 9 C. B. 541 ; LivcrBidffC v. 

Rroadbeut (1 859), 4 H. & N. 603. Folld. Noble v. National 

Discount Co. (1860), 5 11. & N. 225 ; Grlflin r. Weatherby 

(1868), fi. R. 3 Q. B. 753. Rofd. Green way r. Atkinnon 

(1881), 29 W. It. 500, C. A. 

2879. Direction of principal — Amounting to trust 
In favour of third party.] — Wfiorc money is placed 
in the hands of an agent, witli direction, or, upon 
trust, to pay debts, (Jiat is a voluntary act, &, as 
such, revocable. But if there is an agreement 
between the person directing payment Ac the 
person directed to pay, it. is not revocable, but 
becomes a trust. — Lawrence v. Cami*bell (1859), 
7 W. K. 170. 

2880. Assent — Question of fact for Jury.] — 

1 Noble v. National Dis(?ount Co., No. 2864, ante. 

2881. Agent of liquidator collecting trade debts — 
j Rights of company.] — Whore the agent of a liqui- 
' dator on a voluntary winding up had agreed to 
; hold money collected by him to the u.se of the co ; — 
i Held ; (1 ) the agent was liable to account to the co. ; 

I (2) be was entitled to set off sums due to him for 
commission. — Monkwearmoutii Fi.our Mill <3o. 

1 V. Liguti^-oot (1807), 13 T. L. R. 327 ; 41 Sol. Jo. 

; 407 

(c) Where there is an Assignment of the Money. 

2882. Agent receiving goods — For sale & proceeds 
to be paid third party — ^Notice to third party.]— A 

firm indebted to pltl. shipped a quantif y of copper 
ores to defts., & hy letter directed them to sell the 
consignment, & oiit of proceeds to pay £400 to cer- 
tain persons Ac the balance to pltf., Ar on same day 
communicated these instructions by letter to pltf. : 
— Held : the two letters operated as an aasignment 
of balance to pltf. — Atjecxander v. Steinhardt, 
Walker Ac Co., [1903] 2 K. B. 208 ; 72 L. J. K. B. 
490; 8 Com. Cas. 209 ; 10 Mans. 2581. 

Appropriation amounting to equitable or other 
assignment.}— Choses in Action. 
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Sect. 1. — In regard to contracts; Sub-sect. 8, B. (d), 

(d) Itcvocation of Authority, 

2883. Acts amounting to countermand.] — A. 

accepted a bill made payable at the house of defts., 
which was indorsed to pltfs., who discounted it. 
The bill was presented to defts., when due, & dis- 
honoured. Two days afterwards the money to take 
up the bill was remitted to defts. & they were 
requested to follow it in whosesoever hands it 
might be. They tendered the money to pltfs. who 
had sent bock the bill, the day before, to the 
drawers. Meantime, defts. received an order from 
the house (to which the letter inclosing the re- 
mittance referred them for advice) to hold the 
money to the credit of that house, as they had, by 
the desire of A., the acceptor, advanced him to the 
amount of the money then in defts.’ hands for the 
purpose of taking uj) the bill : — Held : this was a 
sumcient countermand of the money on the part of 
A., & defts. were not liable to an action for money 
had & received, brought by X)ltf8., on their again 
getting back the bill into their possession. — 
Stkwart V. Fuy (1810), Holt, N. 372 ; affd. 
(1817), 7 Taunt. 339. 

2884. Where creditor has not assented- Counter- 
mand valid. I — A. gave a sum of money into the 
hands of H. to fiay to Cl. R. had not paid it over to 
C. : — Held : if Cl. had not consented to receive this 
sum of R., A. might countermand the authority 
recover it back from R. — ()wv:n v. Rowkn (1829), 
4 (1. ^ R. 93. 

2886. .l-MALcoijtfr. Scott, No. 2858, 

ante. 

2886. Countermand Ineffectual— After agent*s 
assent.} — A. & R., iri(‘rchantH in Australia, 

mutually agr<*ed that- (iac.h should buy gold-dust, 
each to have half the prolU or to boar half the loss 
on the resale of t.h() gold-dust to be bought by the 
other. In luuvsuance of this agreement A. bought 
,305 OK. R. 728 oz. It was then agreed that each 
f)f them should consign his parcel to (1. in London, 
for sale on the joint, account, with instruction to 
( 1 . to give A. &. R. each credit of account for a 
moiet y of the proceeds of each consignment. In 
pursuance of this last-mentioned agreement the 
gold-dust so bought was consigned to Cl., B.’s 
728 oz. being invoiced as consigned on the “ joint 
ac(;ount,” A: accfunpanied by a letter from R. 
(dated Feb. 2, 1852) instructing (1. to place the n(*t 
I)rofits to the respective accounts of A. & R. in 
<‘(Xual moieties. A. likewise consigned his 305 oz. 
t.o Cl., but omitted to send d. instructions to f)Iaco 
a moiciiy of the net ])roceeds to the account of R. 
On ,hine 15, 1852, (1. semt a letter to A., infoniiitig 
him that ho would jiass to ins credit lialf the pro- 
ceeds of the gold-dust, & tlmreliy assemted to obey 
the instructions he liad received from B. On 
Feb. 4, 1852, R. wrote to (\ os follows ; “ 1 have no 
doul)t A. has written half the profits [net proceeds] 
of the 3(15 oz. of gold-dust, shipped to you is to go 
to t he credit of B. in the same way as half the profit 
of the 728 oz. is to go to his credit. If, however, he 
should not have done so, you will not pass the half 
profit of the 728 oz. to his credit.” This letter was 


not received by C. at the time he wrote his letter 
on June 16. B. became bkpt., & C., having sold 
both parcels of the gold-dust, gave B. credit for the 
whole of the r>roceeds of the 728 oz. & for a moiety 
of the proceeds of the 306 oz. : — Held : a plea 
setting out these facts was a good plea of equitable 
set-off in an action for money lent, brought by C. 
against A. — Elkin v. Baker (1862), 11 O. B. N. S. 
526 ; 31 L. J. C. P. 177 ; 8 Jur. N. S. 915 ; 142 
E. R. 902. 

AnnoUUion : — Consd. Thornton v. Maynard (1875), L. II. 10 

C. V. 69.5. 

Revocability or irrevocability of direction to 
agent to pay.] — See Nos. 3046, 3049, 3055, 3056, 
3061, poet, 

{e) Other Matters, 

Novation.] — See Contract. 

Lien of agent.] — Sec Part VIII., Sect. 3, Sub- 
sect. 4, ante. 

Set-off.] — See Nos. 2892-2899, post. 

Trusts & trust money.] -aS’cc Trusts & Trustees. 

if) Agent of Executors^ Administrators and 
Trustees, 

See Executors & Administrators ; Trusts k 
Trustees. 

C, Money paid by Agent, 

2887 . Money paid In error. ] — Where a person pays 
money by his ag(‘nt. which ought not to have been 
jiaid, cither agent or principal may bring an action 
to recover it. The agent may, Ij'orn authority of 
the imncipal, & the principal may, as proving it 
had been paid by liis agent (Lord Mansfield, 
( ■.,!.). — Stevenson v, Mortimer (1778), 2 Cowp. 
805 ; 98 E. It. 1372. 

Annotation : — Apia. Holt r. Ely 1 E. & D. 795. 

2888. Payee not prejudiced by mistake.];— 

Applts. B. k C'O., both bankers, financed K.,' a 
merchant, making advances against goods. K. 
sold a parcel of goods to r(‘.s])S., A: directed them 
to remit the price to B. k Co., who had an equitable 
mig(*. on the goods. Tl<'sps. Ijy i\iistak(\ but acting 
in good faith, paid the money to applts., who re- 
ceived it in good faitli, bo!i(‘virig it to represent, the 
price of goods on whicli tlu'v had made advances to 
K. A jury found, in answer to a specific question, 
that t-h(‘y liad not been led to altKi'r their position 
for the worsi* as regarded K. : — Held : resps. w(‘re 
entitled to recover tlie money from applts. as being 
moiuiy ]>aid under a mistake of fact. — N letn- 
wouT, Sons k Co. v, Dunlop Rithkeu Co. (1967), 
97 L. T. 263 ; 23 T. L. K. 696 ; 51 Sol. Jo. 072, 
U. L. 

Apld. Kt'rrison r. (31yn, MiUs, Currie (1911), 

SI L. ,1. K. It. 46.5, ll. L. Refd. Ha>li8 V. London, 1191 3j 

1 IM\. 127, C. A. 

2889. Agent paying deposit on purchase — Trans- 
action not completed for lack of vendor’s title— 
Repudiation by principal for lack of authority.] — A. 

X>urchased an estate sold by deft, at public auction, 

signed a memorandum of agnMiinent, in which 
he was described as agent of M. The supposi'd 
principal afterw ards repudiated the contract ; ^ 


Part X. SECT. 1 . SUa-SECT. 8.™ 

B. (d). 

2886 i. Oountertnand ineffectual —After 
agent's usseniA — In for moue^ 

hud & rt't^dvod deft. i»loadiHl he had 
rooelvwl the money an of pltf., & 

had paid it over by hiH directions to a 
itersou to whom pltf, was indebted. 
IMtf. ropliCHl ho countermanded the 
dfriM>tlon liefore payment. Deft, re- 
joined that before countermand or 
notice thereof he had jclvon notice to 
pltt.'H creditor that he held the money 


tor his use : — Held : the rejoinder wtu* 
a jrood answer. — C oatrs e, Lloyd 
(1840). 3 U. C. II. 61.— CAN. 

2886 li. .1— F. died intestate, 

having insured his life in favour of E., 
Ills wife, pltf. She assigned the polieics 
to dAt. in trust for payment of the 
debts duo by F., & for payment of the 
remainder to pltf. Two creditors were 
\bout taking steps to attach the policies 
in the United States, but, being in- 
formed by deft, of the assignment, took 
no further proceedings at his request. 


Itofore deft, had paid over any money 

{ )ltf. signed a revocation, & demanded 
rom deft, the amount received on the 
policie.8. Notwithstanding this, deft. 

I distributed among the creditors what 
was necessary to discharge their claims. 
Pltf, sued deft, for the whole sum re- 
I celved from the insurance co . : — Held : 
I the engagement entered into with the 
I creditors who were about attaching the 
I policies was binding. Sc pltf. could not 
recover the amounts paid over to 
them. — F rost v. Ksbb (1874). 2 Pug. 
338.-— CAN. 
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after notice of the fact to the agent of the vendor A. 
paid the deposit money, according to the conditions 
of sale. Upon its turrdng out the title was defec- 
tive ; — Held : A. entitled to recover the deposit in 
his own name.— Langstroth r. Toulmin (1822), 
3 Stark. 145. 

2890. Agent paying premium on unauthorised 
insurance. jy-Pltf. without his father’s knowledge 
or consent insured bis father’s life in defts.* office. 
The father becoming aware of the existence of the 
policic.s, objected to them, whereupon pltf. sought 
to recover from defts. the premiums paid : — Held : 
(1) as pltf. had represented hijnsolf the agent of his 
father to effect the insurances & had warrant-ed his 
authority in that behalf, he could not now recover 
for his own breach of contract. ; (2) the transaction 
having been in the nature of a wagering contraett, 
no action was maintainable in resj)ect of it. — 
Howard v. Refuge Friendly Society (1886), 54 
L. T. 644 ; 2 T. L. R. 474. 

AnnoUitiouH : — Distd. J*urr V. London, Edlnburfth Glaairow 
.Vfisco. (1891), 8 T. L. K. 88, Apld. British Workman's 
& (ioncral Assce. v. CunlilTo (1902), 18 T. L. K. 42r». 
Expld. Harse v. l»<*u.rl Life Assoc. (1903), 72 L. J. K. B. 
038. D. C. Re!d. Stanley v. White (1892), 50 J. \\ 201 ; 
llursc V, Pearl Life Aksco.. [19011 1 K. B. .-iriS, C. A. 

2891. Agent induced to make payment by fraud of 
third party.] — H., an agent intrusted by A., his 
principal, with funds to arrange A.’s affairs with 
instruction.s to pay certain bills accepted by C., 
having been induced by fraud false r(*i)rcsenta- 
tions of deft, to pay him the amount of two bills, 
which deft, falsely alleged were accepted by (L : — 
Held : JT., the agent, might maintain an action 
in his own name t/O recover the money so paid. — 
Holt v. Ely (185.3), 1 E. B. 795 ; 17 Jur. 892 ; 1 

C. L. R. 420; 118 E. R. 634. 

D. Age.tiVa Right to set off as against Third Parly 

Dchi dne hy Third Party to Principal. 

2892. Insurance broker setting off loss due to prin- 
cipal against claim by underwriter for premium.] — 

In an action for premiums by an iind(‘rwTiter 
against an insurance broker, a (orss may be. set off 
that hapxiened u[>on a policy .subscribed by pltf. to 
deft., whicli the latter effcicted with a del credere 
commission. — Wienuolt v. Roberts (1811), 2 
Camp. 580. 

AiinotationH : — Distd. Peolo r. Norlhcote (1817), 1 Moore, 
C. V, 178. CODSd. Luckie r. Bushby (1853), 13 C. B. 864. 

2893. Consignee for sale setting off freight due to 
principal against claim by third party for proceeds.] 

— A. consigned goods to B. with directions ts» pay 
oyer the m*t prc^cec‘ds to (L, A B. employed D. to 
dispose of theiri. In an action by 0. to recover pro- 
ceeds from 1). : — Held : D. was ent itled to make 
same d(?ductions for fndght, etc., as B., who was 
owner of the ship in which the goods were 
brought, might hav(^ made. — Blackburn v. 
Kymkr (1811), 5 Taunt. 584 ; 1 Marsh. 223; 128 I 

E. R. 818. I 


practised under the name of “ S. & D.’* D., al- 
though an attorney, was not a partner of »S., but 
only a clerk. 0. was a client of the nominal firm, & 
owed a bill of costs ; & S. was personally liable to 
O. on a bill of exchange of less amount than the bill 
of costs. S., without joining D., sued C. for the 
amount of the bill of costs ; & 0. pleaded never in- 
debted, & set off the sum due on the bill of exchange. 
G, brought a cross-action on tlie bill of exchange, & 
S. sot off the amount of the bill of costs. The two 
actions being tried together, it was found by the 
jm*y that D. had authorised S. to contract on behalf 
of himself <Sfc D. with C., ^ that S. had so cor 
tracied : — Held : S., being the real principal, might 
take the benefit of the contract with G. & sue alone, 

set off the bill of costs in the action against him. 
— Spurr V . CAS.S, Cass p. Spurr (1870), Ti. R. 6 
Q. B. 666 ; 39 L. J. Q. B. 249 ; 23 L. T. 409. 

Sec, further. Set-off & OoirNTERcr.AiM. 

E. AgenVs Right to set off as against Third Party 

Debt due by Principal to Agent. 

2895. Set-off by agent.]— K., an officer in the 
army, kept a current account with C. & Go., as his 
banker.s. On K.’s retirement, from the army the 
sum of £3,000, the value of his commission, was 
]>aid to G. (’o., as the army agents of his regi- 
ment, was in due course carried to a deposit 
account kept by G. &. Go. with ilie Army Purchase 
(^omrs., there to remain till K.’s retirement was 
gazetted. At. this time Jv.’s current account W'as 
overdrawn by £(i47. I’lie day after K.’s retirement 
was gaz(4ted V. Si Go. receivcnl notice of a deed by 
whidi K. had mtg(Hl. the value of his commission 
to secure the repayment of £5,000. Th(^ mtgeo. 
having claimed payment of the whole £3,000, 0. & 
Co. claimed to ac^duct out of it the £647 : — field : 
as soon as the retiremetit of K. was gazetted the 
£3,000 became in the liands of G. A Go. money 
received to the use of K., A iudependontly of the 
question whether <fc (’o. had a banker’s lien, 
they had at common law t.h(‘ right to set off against 
such morievs th(‘ debt due to tlnmi. — Roxiutroiie 

Gox (18S1), 17 Gh. 1). 520; 50 L. J. Gli. 772 ; 
45 h. T. 225 ; 30 W. R. 7J, G. A. 

A mioMiorui :—'RslA. .Toluistono v. (Jox (1881), 19 Ch. D. 

17,(5. A. ; Webb v. SmiUi (1H85), 30 (Jli. I). 192, C. A.; 

J{€ DalhiB, 11901] 2 (-31. 385, C. A. Mentd. He UrogHon, 

(JliristiHon v. Bolani (1H87), 36 ('h. 1). 223. 

See, further, Set-off & Counterclaim. 

F. Third Parhfs Right to set off as against Agent 

Debt due hy Principal to Third Party. 

Action brought by auctioneer against purchaser.] 
— See AuctioN & Aucti(»ni<:ers. 

2896. Agent suing for price of goods— Sold under 
fraudulent misrepresentation as to identity of 
seller.]— Where an auctioneer sold lo deft, goods 
of A. in a sab; of goods of B. Held : this was such 
a fraud tliat deft, might uni off a d(?bt due to iii rn 
from B. against the price of the goods of A. —Goppin 


2894. Agent real principal.] — S., an attorncjy. 


PART X. SECrr. 1, SUB-SECT. 8.— C. 

e. Agent induced lo mnke payment 
by promise, of third party ,] — A pcrBoii 
receiving money from an agent on a 
promise to return it to him cannot, in 
an action by the agent to recover It 
back, set up as a defence that the money 
really belonged to a third party. — 
Lister r. Burnham (1841), 1 U. C. R. 
419.— CAN. 

I. Money paid under proteM.] — A 
ship having been Rtranded on a bank 
near D., A., as receiver of droits, & 
also acting as Lloyd's agent, assisted 
in getting the vessel off tiie bank, & 
employed tug-boats & men for that 
purpose, & to enable the vessel to be 
moved, a portion of her cargo was 


placed on lN»ard a tug-boat U con- 
veyed to D. On the arrival of the gooiis 
at U., A. detained them under a claim 
for salvage, & also until he was pai(I 
fees claimed by him, as receiver <»f 
droits, for the time the goods were in 
his custody, which fees B., as agent of 
Die Hhipp<?rs, paid under protest: — 
Held : an action was maintainable by 
B. to recover bock the money so paid, 
he having liccn dealt with by A. os 
principal, & having paid the money out 
of his own ifockct. — Coateswouth v. 
Waixh (1853), 3 I. C. L. R. 93; 5 Ir. 
,lur. 254.— IR. 

PART X. SECT. 1, SUB-SECT. 8.— F. 

g. Agent suing on bill — Third parly 
settiTig up breach of contract on part of 


principal.] — The (igcut lot* a discloseii 
foiH’ign [irincijuil soid to a nicrcliant in 
Se.otland a cargo, payment to l>e by 
approved acceptance to seller’s or 
agent’s draft. The pureliuwT dis- 
honoured bis acceptance of the seller’s 
draft on the ground that, the goods did 
not cmiform to the contract. The agent 
had given value to his principal by 
accepting Ids draft, but not to a cor- 
resiKUiding amount : — Held : the agtmt 
eould not sue the third party on the 
dishonoured draft while his prlnclpars 
e.ontract remained unperformed. Tyc 
w . Qwynne 2 Damp. 346, cited. — 

Wallace Sc Brown v. Robinson, 
Kj.kmino & Co. (1885), 22 Sc. L. R. 830. 
—SCOT. 
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Sect 1. — In regard to contracts: Sub-sect. 8, F. 
Sect 2: Sub-sect. I, A. d: B.] 

V. Obaio (1816), 7 Taunt. 243 ; 2 Marsh. 601 ; 129 
E. B. 97. 

AnnotationB : — Diftd. Isbergr v. Bowden (1853), 8 Exch. 852. 
Expld. Iloiines v. Tut.ton (1855), 1 Jur. N. S. 975. Cosfd. 
UohinBon r. Butter (1855), 4 E. & B. 954. 

2807. Agent suing on charterparty — Debts not 
mutual.}— To a declaration for freight under a 
charterparty, deft, pleaded that pltf. entered into 
liio chartcrpartv as master of the ship & as agent of 

W. , owner ; that pltf. had no interest in the charter- 
j)arl y or lien on freight, brought the action solely 
as agent & trustee for W. It then stated W. was 
indebted to deft., k. that deft, was willing to set off, 
(!tc. : — Held : (1 ) the person whom deft, agreed to 
pay was pltf., whilst pltf. was not the person who 
agreed to pay the debt sought to be set off ; (2) the 
debts were not mutual debts between pltf. & deft. ; 
(3) the plea was bad. — ISBERG v. Bowden (1853), 
H Exch. 862 ; 22 L. J. Ex. 822 ; 1 C. L. B. 722 ; 
155 E. R. 1599 ; svb nom. Dowden v. Isby, 1 
W. R. 392. 

Annotations :—VoM. Watkins v, Clark (1862), 12 C. B. N.S. 
*J77. Consd. Cliristie tJ. Taunton, Dolmard, Lano, [1893] 
2 Ch. 175. Reid. OiildB v. Harribon (1854 ), KTExoIi. 572 ; 
WilHon t;. Gabriel (1863), 4 B. & S. 243 ; Stangor r. MiUer 
ri8r.5), B. K. 1 Exch. 58; Manley v. Berkett, [1912] 2 
K. B. 329. 

2808. Agent suing for trover — Debts not mutual.} 

— In action for trover ^ for goods sold & delivered 
deft, cannot set off a claim for unliquidated 
damages which h(' has against a third person on 
another transaction, although the third person 
happens Id be pltf.’s principal. — T aoart & Co. v. 
& Co. (1888), 30 W. 11. 409. 

2899. Agent suing to recover money — Set-off of 
counterclaim for damages.] — Wheie an action to 
recover a sum of money is brought by a person as 
agent for a third jjerson, deft, can set- uj» by way of 
set-off & defence to the ag(*nt’s claim, but only to 
extf*nl.of sucli claim, a counterclaim for damagesfor 
a larger sum admitted to be due deft, from the 
third person for whom the action is brought, & such 
counterclaim is a good answer to jdtf.’.s claim. — 
Rankes v. .Iauvis, [19031 1 K. B. 549 ; 72 L. .T. 
K. B. 207 ; 88 L. T. 20 ; 51 W. R. 412 ; 19 T. L. R. 
190. 

Annotation Consd. Baker v, Adniu (1910), 102 L. T. 248. 
See, further. Set-off & Counterclaim. 


fj. Wilson (1799), 8 Term Rep. 140 ; Kitchen v. Bartsoh 
(1805), 3 Smith, K. B. 58; Clark v, C3alvert (1819), S 
Taunt. 742; Drayton v. Dale (1823), 2 B. & 0. 293. 
Mentd. Kiunear v. Tarrant (1812), 15 East, 622. 

2902. Bank-note — Presentation by agent — 
Trover by agent for note — ^Note stolen.]— A foreign 
merchant being indebted to pltf., his correspondent 
in England, remitted to him a bank-note for a 
smaller sum than the debt. The note had been 
stolen, & when pltf. learnt this he had not made 
the foreign merchant any advance on the credit of 
, it. Pltf. brought trover for the note against the 
I bank, A obtained a verdict. Upon a rule nisi for a 
I new trial : — Held : (1 ) pltf. & the foreign merchant 
. were mutual agents, & pltf. could recover only upon 
! the latter’s title ; (2 ) it was incumbent to show that 
; the foreign merchant had given full value for it, &; 

; there inufst be a new trial. — De La Chaumettb v. 

: Bank op England (1829), 9 B. & C. 208 ; Dan. & 
i LI. 318 ; 7 L. J. O. 8. K. B. 179 ; 109 E. R. 78. 

; Subsequent inoceedings (1831), 2 B. & Ad. 385. 

■ Annotations: — Consd. Re Bentley, Ex p. Vero (1835), 4 
Deac. & cm. 295 : CHirrio v. Misa (1875), L. R. 10 Exch. 
; 153, Ex. Ch. Distd. Misa v. Currie (1876), 1 App. Cas. 

I 554, II. L. ; M'Lean v. Clydesdale Banking Co. G883), 

9 App. Cas. 95, H. L. Mentd. Lang v. Smyth (1831), 5 
Moo. & P. 78 ; Nash v. Do FrcvUlo (1900), 09 L. J. Q. B. 

1 484, a A. 


2903. 


Note obtained by fraud.} 


I the agent of a corresponding house of busi- 

ness, received from the correspondents a letter 
; containing a bank-note, & stating that they should 
j draw upt»n him for the amount at some future 
1 period. On presenting the note at the bank, he 
1 was informed that it had been fraudulently ob- 
j tainod by someone, & pltf. wrote to the corre- 
spondents to learn how they came by it, but they 
: in their reply^ did not properly account for their 
: possession of it. The corrcispon dents in another 
letter claimed that they should draw on pltf. for 
the amount, or he should return the note. The 
note was stated to have been received by pltf. in 
; reduction of a balance duo upon his correspondents* 

1 account. Pltf. brought trover for the note & was 
I nonsuited. Upon a rule jiisi to set aside the non- 
suit ; — Held : ]>ltf. must be considered merely as 
I the agent of tlie correspondents, &. must fall by 
j their title.— Solomons v. Bank op England 


(1791), 13 East , 135 n. ; 104 E. R. 319. 


I A irnotations : — Consd. Snow v. IVucock (1826), 3 Bing. 406. 

Distd. Davies r. Willats (1836), 5 L. J. K. B. 94. Consd. 
1 CUrric r. Misa 0 875), L. It. 10 Kxch. 153. Refd. Lang r. 

1 Smyth (1831), 7 Bing. 284 ; Davis r. AViliis (1836). 1 

. liar. & W. 679 ; Muttyloll Seal r. Deni (1853), 5 Moo. 
liul. App. 328. 


Sect. 2.- IN REGARD TO TORTS. 

Sun-SECT. 1 . — Rights against Tidrd Parties. 
A . Trover. 

2900. Agent having possession.] — I'osse.ssion 
under the rightful owner is sufficient title against 
a person having no colour of right. A factor may 
bring trover (Ciiambre, ,T.). — Sutton r. Buck 
(1810), 2 Taunt. 302 ; 127 E. R. 1094. 

Annotations: — Consd. Burlou r. UiigliCH (1824), 2 Biug. 
173 ; Diniwieh Curpn. r. Sterry (1831), 1 B. Ad. 831 ; 
The Wlnktleld, 119021 1*. 42, (\ A. Mentd. The Ga« Flout 
Whltton No. 2. [18951 V. 301. D. C. 

2901. Agent having special property without 
possession.] — It is not true that in cases of special 
property the party must once have had possession 
in order to maintain trover ; for a factor, to whom 
goods have been consigned A who has never re- 
ct'ived them, may maintain such an action 
(Eyre, C.J.). — Fowler v. Down (1797), 1 Bos. & 
1*. 44; 126E. R. 709. 

A nnotations : — Contd. Herliert v. Bayer (1844), 5 Q. B. 965. 
Retd. Webb V. Fox (1797), 7 Term Rep. 391 ; Eckhardt 


2904. Bill of lading — Bill of exchange drawn on 
consignee — Mate*s receipt sent to consignee — 
Trover by consignee against wrongdoer.] — C., a 

manufacturer at Newcastle, consigned goods to 
E. & Co., his factors in London, si)eciflcally to meet 
a bill drawn upon them, transmitting to them a 
receipt signed oy the mate of the vessel acknow- 
ledging the goods to have been received on board 
to be delivered to E. & Co. : — Held : E. & Co. had 
a sufficient property in the goods & right to posses- 
1 sion to entitle them to maintain trover against 
a WTongdoer, the consignor not having repudiated 
the contract upon w'hich they were sent. — Evans 
r. Nichol (1841 ), 3 Man. & O. 614 ; 4 Scott, N. R. 
43 ; 11 L. J. C. P. 6 ; 6 Jur. 1110 ; 133 E. R. 
1286. 

Annot'oliou : — Reid. Korford v. Moudel (1859), 28 L. J. Ex. 

303. 

2905. Indorsement by consignor to agent — 

No transfer of property — No trover by agent.] — The 
indorsement of a Dili of lading wdtheut considera- 
tion does not transfer any property in the goods ; 
& the mere indorsement of a Sill of lading oy the 
consignor to an agent, to authorise him to stop the 
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goods in iranaUu on account of his principal, will 
not enable such agent to maintain asaumpsU or 
trover for the goods in his own name. — ^W aking v. 
Cox (1808), 1 Camp. 369. 

Anwiiaiions: — Distd. Morlson v. Gray (1824). 2 Bing. 260, 

Oonfd. Burgos v. Nasclmento (1908). 100 L. T. 71. Montd. 

Thompson r. Domlny (1845), 14 M. & W. 403 ; Johnston 

t>. Orr Bvfing (1882), 7 App. CSaa. 219. 

2906. Goods shipped to order — Stoppage in 
transitu — Bill of lading indorsed to agent — ^Trover 
by agent against wharfinger.]— H. shipped goods 
at Dundee to the order of & for P. in London. H. i 
having ascertained, shortly after the goods had I 
been forwarded, that P. had stopped payment, ; 
indorsed & forwarded the bill of lading to pltf., ; 
who demanded the goods from defts., wharfingers, 
in whose custody they were. Defts. having refused 
to deliver the goods to pltf. : — Held : H. having a 
right to stop in transitu might for this purpose 
invest pltf. with a ri^ht to the goods, & i)ltf., by 
indorsement of the bill of lading to him, obtained 
a special property in the goods sufficient to main- 
tain an action of trover. — Morison r. Gray (1824), 

2 Bing. 260 ; 9 Moore, C. P. 484 ; 3 L. .T. O. S. C. P. 
201 ; 130 E. K. 305. 

Annotation : — Consd. Burpos v. Noscinicnto (1908), 100 L. T. 

71. 

2997. Bill of lading Indorsed by consignor to 
agent to sell goods — Bill of lading sent by agent to ' 
another agent to seil — Goods obtained by third ; 
party by foreign attachment — No trover by latter , 
agent against third party.] — C., a merchant at 
Waterford, had been in the habit of consigning 
cargoes of grain to B., a corn factor in Bristol, 
who had been accustomed to accept biUs on the 
faith of such consignments. C. wrote to B., stating 
that he was about to ship him a cargo of oats, & 
that ho had drawn on him for £550 in anticipation 
of it, &- desiring him to effect an insurance on the 
cargo. C. remitted the bill to B. he accepted it. 
Before the vessel sailed 0. stopped payment, & 
then sent the bill of lading indorsed in blank to 
H., another factor at Bristol, not informing him of 
his engagement with B. when the vess<4 arrived. 
H. for his own convenience transmitted the bill of 
lading to B., desiring him to act for him. B. paid : 
tlie freight, <fe took possession of the cargo, as a 
security for his own claim on C. Deft.s., who were 
also creditors of <)., claimed to take the cargo 
under a foreign attachment, & the officer of the 
ct. took possession of the cargo &> delivered it 
to defts. : — Held : B. had no property in the 
goods, & h(j could not maintain trover for the 
goods, as they had been in his hands as the 
agent of H. only, not of C., & he had consequently 
had no lien on them. Semhle : if C. had autho- 
rised H. to employ a broker for the sale of the 
goods, then B. might have succeeded in the action, 
although the parties did not intend that the par- 
ticular broker employed should have a lien 
(I’ARKE, B.).— Bruce v. Wait (1837), 3 M. & W. 
15 ; Murp. & H. 330 ; 7 L. J. Ex. 17 ; 150 E. R. 
1036. 

Annotations : — Distd. BryauR v, Nix (1839), 4 M. & W. 775 ; 

Evans v, Nlchol (1841), 3 Man. & G. Cl 4. 

B, Negligence^ etc., with respect to Goods, 

2908. Negligent loss of goods — Action against 
carriers — Agent to book parcel — Instructions dis- 
obeyed.] — Pltf. received a parcel from G. to book 
for London at the office of defts., common carriers. 
Pltf., instead of obeying instructions, put the 
parcel into his bag, intending to take it to London 


himself. Defts. having lost the bag ; — Held pltf. 
could not recover damages in respect of the parcel. 
— Mii.Es V, Cattle (1830), 6 Bing. 743 ; L. dt 
Welsh. 353 ; 4 Moo. & P. 630 ; 8 L. J. O. S. 0. P. 
271 ; 130 E. R. 1467. 

2909. Assignor in possession of premises as agent 
of assignee — ^Action for wrongful distress.] — ^In an 

action for wrongful & excessive distress, it appeared 
pltf. had assi^ed her interest in the premises before 
the date of distress, but still remained upon them 
(the person to whom her interest was assigned not 
having entered): — Held: (1) pltf. was there as 
agent of lier assignee ; (2) she could not maintain 
an action for distress. — N ash v, Lucas (1867), 16 
L. T. (ilO. 

2910. Agent held out as owning business — ^Action 
for damage to goods.] — Where the owner of a shop 
& goods allows A. to be at this shop, &, in his own 
nanu*, to sell & dispose of th(' goods as he pleases, 
& a portion of them is destroyed by negligent 
driving of B.’s coachman while A.’s servant is 
carrying them, A. has such qualified property 
ill the goods as will entitk; him to maintain an 
action on the case against. B. — Whittinoham v, 
Bloxiiam (1831), 4 C. & P. 597. 

2911. Bad stowage — Action by consignee on bill 
of lading — Assignee of charterer.] — A., as master, 
by charterparty between himself & B. agreed to 
receive a cargo of the agents & assigns of B., which 
B. agreed to procure. A. having received a car^ 
aboard, signed a bill of lading, stating the goods to 
liave been shipped by order of C. & to bo delivered 
to his order, freight paid according to the charter- 
party. In an action for negligence in stowing the 
goods brought by 0. against A. : — Held : C. was 
only an agent must be nonsuited, & the action 
ought to have been brought in the name of B. — 
Moores v. Hopper (1807), 2 Bos. & P. N. K. 411 ; 
127 B. R. 688. 

2012. Agent for sale — ^Action for infringement of 
patent.] — A bill stated an agreement made be- 
tween a general agent of patente(‘H of an American 
invention to introduce & S(*1I it in Gr(?at Britain & 
pltf., whereby pltf. was to have sole agency & con- 
trol of the working of the patent in England, upon 
certain tr*rms, including a share of royalties & 
profits, i>rayed for an account for damages, & an 
injunction to restrain future infringement. Defts. 
alleged to be using the invention demurred ; — 
Held : pltf. was a men? agent for sale of the invem- 
tion, & m no such position as gave him right to file 
a bill in the fonn of a patentee’s bill for infringe- 
ment. — Adams v. North British Ry. Co. (1873), 
29 L. T. 307. 

2913. Action for Infringement of trade 

mark.] — A sole agent for sale of a foreign articles in 
England cannot sue for infringement of trade mark. 
— Richards Co. v. Butcher Ihc Robinson (1890), 
62 L. T. 867 ; 6 T. L. R. 303 ; 7 R. P. C. 288. 

Annotalions Hirsohler v, ITcrt* & Collintovoocl 

(1895), 11 T. Ij. R. 400. Folld. Dental Manufacturing Co. 

V. Do Troy, 11912} 3 K. B. 70, 0. A. Mentd. Stovons v. 

Chown, StoveuB v. Clark, [1901] 1 Ch. 894. 

2914. Action for passing off,] — The sole 

agent for sale of an article made by a particular 
manufacturer cannot maintain a passing-off action 
against a person, who passes off an article made by 
himself as made by that manufacturt*r, merely on 
the ground tliat his, the agent’s, profits through sale 
of that article are thereby diminished. 

A firm were sole agents for sale in England of an 
ai-ticle made by a particular manufacturer in 
America. They sold the article just as it was made 
^ got up by that manufacturer, & nothing in the 


suranco co., for whom ho hoB taken a 
mtgo. in hlB own name, may sue a 
wrongdoer for taking the goods mtged.. 
although he has no benoflolal interest 


PA]FIT X. SECT. 2, SUB-SECT. 1.— B. 

^ Action for wronoly taking goods 
monga4ied ,\ — The treasurer of an In- 


in them. — Biiodik e. Benjamin (1858), 
16 U. C. 11. 207 ; Baujwin v. Benjamik 
(1858), 16 U. C. R. 52.— can. 
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Se<‘i. 2 . — In regard to torts: Sub-sect 1, B, d: C. ; 
sub-sect 2 , A. {a ), (6), ( c), jd) d (e) d B. (a).] 

“ get-up ” of ilie article as 8old by them indicated | 
any atwociation of tiiem or their business with that | 
aiiJcJe. A CO. liaving manufactured & sold articles i 
of the same kind with a “ get-up ” alleged by the j 
firm to i>e similar to that of the article supplied by | 
the manufacturf?r in America, the firm sued the co. 
for passing off tlK>se artich^s as articles sold by the 
fimi : — Held : they could not maintain such action 
against the co. Scmble : if the firm had sold the 
article under any “ g(^t-up ” of their own, wliich the 
CO. had irnitaU'd, iiiey might have maintained a I 
passing-off action against the co. — Dental Manit- ! 
FA(/ruHiN(i Co., JiTi). V, De Tuey ite (Jo.. [1»121 8 ] 
K. B. Vi ; HI L. J. K. B. 1102 ; 107 B. T. Ill; 28 ! 
T. h. 11. d»8, 0. A. 

C, other Cases. 

2915. Receiving order — Cutting timber — Applica- 


neglect, but the principal only shall be charged for 
it ; but for a misfeasance an action will lie against 
a servant or deputy, not quatenus a deputy or 
servant, but as a wrongdoer. — Lane v. Cotton 
(1701), 12 Mod. Rep. 472, 488 ; 1 Com. 100; 
1 Ld. Raym. 640 ; Carth. 487 Holt, K. B. 582 ; 
1 Salk. 17 ; 88 E. R. 1458. 

Amtotaiiotis : — Distd. Nicholson v. Mouncey (1812), 15 East, 
384. Expld. Woods V. Finnis U852), IG Jur. 93G. Consd. 
Baiabrid^ v. Postmaster-General, 11906] 1 K. B. 178, 
C. A. Reid. Jones v. Uart (1697), 2 Salk. 441 ; Perkins 
V. Smith (1752), Say. 40 ; Whitfield v. Le Despencor (1778), 
2 Ckjwp. 754 ; Lainchor r. Pointer (1826). 5 B. & C. 547 ; 
Duncan v. Findlater (1839), 6 (^1. Sc Fin. 894, H. L. ; 
Hearn v. L. & S. W. Hy. Co. (1855), 24 L. J. Ex. 180 ; 
Bennett v. Bayes (1860), 5 II. Sc N. 391 ; Mersey Docks 
TrusttH’s V. Gibbs, Mersey Docks Trustees v. Penhallow 
(1866;, L. H. 1 II. L. 93, H. L. Mentd. H. r. Cotton (1751), 
Park. 112 ; Muspratt r. GreRt>ry (1836), 1 M. & W. 633 ; 
Johnson v. Midland Hy. Cjo. (1849), 4 Exch. 367 ; H. v. 
Gibbs (1855), 6 Cox, C. C. 455, C. C. K. ,' H. v. Kay (1857), 
7 (3ox, C. C. 289, C. C. H. ; H. v. Treasury Lords Comrs. 
(1872), 41 L. J. Q, B. 178 ; Clarke v. West Ham Corpn., 
(19091 2 K. H. 858, C. A. ; Bamliold v. Goole & Sheffield 


tion to restrain —Agent of owner without interest.] — 

WlKjro ]iltf. had obtained an order for a receiver, 
tic was procc(*dirig to cut timbfu* upon thf^ estates I 
b< f()re the recoivcT liad been appointed, the ct. re- 
fused t;o grant an injunction upon application of 
deft., it appearing that d<ift., tlie agent of the ow'iier 
of the estaD's, had no interest in such estates, no 
authority to nmke th<^ application. — Hunter r. 
Nockholds (1846), 15 L. J. Ch. 320 ; 7 L. T. O. S. 
27, 41 ; 10 Jur. 771. 


Transport Co.. [1910) 2 K. B. 94. (*. A. 

(6) Liable for Misfeasance. 

2918. General rule.] — Whoever does an act by 
which another person receives an injury is liable 
in an action for the injury su.stained. — WmTPiELD 
V. Le Despenc'ER (1778), 2 Cowp. 754 ; 98 E. R. 
1344. 

AnnofatUnis : — Reid. Bainbridgc r. T’ostinastor-Ocneral, 
(19061 1 K. B. 17S. A. Mentd. Tobin r. H. (1864), 16 


2916. Insurance — Resolution of companies not 
to pay commission to agent.] — The A. Society 
having decid(*d to dispense with ih<i services of an ' 
insurance broker iVt deal directly with the insurance j 
cos. for the ])ur[)Oso of saving commission, the cos. i 
resolved to pay no commission on the A. Society's 
insurances except to a broker who would under- I 
take not to [lart wMlh his commission to the A. i 
Society. On (he A. Society ai)pointing the B. j 
Soch'ty agent- for purpo.s(‘ of insurance.^, tlie cos. j 
jiassed a second resolution not to }>ay commission i 
to the H. Society on insurance's effected for the 
A. Society. 7'hf‘ B. Society iSr. VV^, its .secretary, 
sued the cos., claiming an injunction damages for 
unlawful combination to injure W. (iV through him 
the B. Society) in his business as tire insurance 
agent : — Held : (1) as employment- of professional 
brokei s was to Die advantage of Die insurance cos. 
the resolutions w(‘re not wrongful ; (2) there was 
no cause of action, sinei* jiltfs. had suffered no 
damage, W. being merely a secretary of the B. 
Society, tSt the B. Society being a imTc agent to 
account to the A. Society for commissions rec<*ived. 
— WouKMAN Army Sc Navy Auxiliary Co- 


(’. B. N. .S. 310 ; Mei’M'y DockH TrustccH r. (411)1)8 (1866), 
L. H. 1 11. L. 93. II. L. 

(c) Acts done in Assertion of Bighfa of Principal. 

See, also. Master Sc Servant ; Trespass ; 
Trover iSc Detinue. 

2919. Blockade —Capture — Foreign Enlistment 
Act, 1819 (c. 69).] — Notwithstanding the above 
Act, a British subject wdio, in the service of a 
foreign State at- peace with f treat Britain, captures 
a Briti.sb vessel law^fully condemned as a prize or 
breaking blockade, is not liable to an action at 
.suit of t he ow’n(*r since his principal is protected by 
the condemnation of th(‘. prize in the foreign ct. — 
— Dobbee V. Napier (1836), 2 Bing. N. 0. 781 ; 
3 State Tr. N. S. 621 ; 2 Hodg. 84 : 3 Scott, 201 ; 
5 L. J. 0. r. 273 ; 132 K. K. 301. 
j AftnofatinuH : — Apld. K. r. Lesley (IHtiO), B«‘ll, (’. G. 22(b 
I Distd. The M. Moxliuiii (1875), 1 B. I>. 43. Apld. Carr r. 

, Fraeis Tiiia-H, 11902J A. C’. 176. Refd. Ryan r. Clark 
j (1849). 14 g. B. 65 ; J>l\ilips v. Eyre (1870). 10 B. & S. 

1001, Fx. t 'b. ; Coinpanhia <U* Movam[)inue v. British 
I Snath Africa (’o., (1S92[ 2 Q. B. 358, (\ A. 

I See, now, Foreign Enlistment Act, 1870 (c. 90). 

! 2920. Agent for infant freeholder — Agent sued in 


oi»EUATiVE Soc iety, J/ro. v. London A Lanca* 
siitre Fire Insur.\nce C'o. (1903), 19 T. L. B 
360 ; 47 Sol. Jo. 105. 

See, further, Trover tk Diotinue. 

Auctioneer.) - aSVc Auction Sc Auctioneers. 
Bailee.] — See Bailment. 


tSUB-BKCJT. 2 . — LtaBHJTIES TO TlIIRD PARTIES. 

See, also. Auction A. Auctioneers; Bailment ; 
:Master & Servant ; Stn.iciTous. 

A. In Oeneral. 

{a) Not liable for Nonfeasance. 

2917. Not chargeable lor neglect.] — A servant or 
deputy, (juatenus such, cannot be charged for 


I trespass.] — To a declaration in trespass queere 
clausum frcgit deft, pleaded the clo.se was the free- 
hold of P. Sc justified as .servant & by command of 
I*. Replication traversing the command. P. was 
an infant & ward in ChaiUMM'y, &- deft, was receiver & 
general agent for the estate : — Held: (1) the jury 
might from this infer a general autliority to do the 
act; (2) if so, the jury ought to find for deft. — 
Ewer (Ure) v. Jones (1846), 9 Q. B. 623; 16 
L. J. Q. B. 42 ; 8 L. T. O. S. 135 ; 10 Jur. 965 ; 
115 E. R. 1412. 

2921. BaiUfI — Distress — Justification.] — The 

right of a person to do an act with regard to 
another’s property depends upon the authority or 
right whicn he really has to do the act, & not upon 
that he says he has. 

If a person, having authority to distrain for rent 
due to another, says at the time that he distrains 
for rent due to iiinis<df, he may yet justify as bailiff 
of the other. — Trent r. Hunt (1853), 9 Exch. 14 ; 


PART X. SECT. 2, SUB-SECT. 2.— 
A. (0). 

k. AqcM executing illegal ordera.V 


An agent who, in acting for his prin- 
cipal, causes damago to another, is 
directly Sc personally responsible to 
suohiniurod party, even when executing 


in good faith the orders of hi^rincipal, 
if such orders are illegal. — H olton v. 
AITKIN8 (1875), 3 Q. L. R, 289-~CAN. 
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22 L. .T. Ex. 318 ; 22 L. T. O. S 23 17 Jur. 899 ; 

1 W. B. 481 ; 1 C. L. B. 752 ; 158 E. K. 7. 

Annotations: — Distd. WoolfiUm v. Hobs, [1900] 1 Cl\. 7SS. 
Mentd. Jolly v. Arbuthnot (18J9), 4 Dc G. & J. 224. L. C. ; 
Cadle V. Moody (1861). 30 L. J. Ex. 385; 8n«ll v. 
Finch (1863), 13 O. H. N. S. 651 ; Chrintohurch Cathedral 
V. llnckinprhani ChandoH (1861), 17 C. H. N. S. 391 ; 
Kcarsley t\ PhllliH (1883), 11 Q. 11. I). 621, A.; Ileooe v. 
Stronslierf? (1885), 54 1.. T. 133; lie lloundwood (kdliery 
Co., Lee r. Rouadwood Colliery Co. (1896), 75 L. T. 508. 

2922. Ratification.] — If one distrains 

as bailiff although he is not bailiff, if after he in 
whose right he does it assents to it, lie shall not be 
punished as a trespasser, for assent shall have rela- 
tion to the time of the distress taken. — Anon. 
(1580), Godb. 109 ; 2 I.^on. 100 ; 78 E. R. 07. 

Apld. Wldtcheud r, Taylor (1839), 10 Ad. A' 
El. 210. Coiud. Wilson v. Trumman (1843), 6 Man. ifc (1. 
236. Apld. Collier r. (larko (1854). 5 L. T. O. «. 475. 
Consd. Durant v. Rol»crts & Keijrhley, Maxsted, 1 1900] 

1 Q. B. 629, C. A. Refd. Britton r. Ckilo (1697), 12 Mod. 
Rcu. 175 ; Lucas r. Lockclls (1833), 10 Biiiff. 157 ; Trent 
r. Hunt (1853). 9 Excli. 14. 

2923. Trespass — Setting fire to heather — Game- 
keeper — Necessity.] — Dili., a landowner, let shoot- 
ing rights over part of liis land to a sporting 
tenant. A serious heath fire having broken out on 
that part of pltf.’s land, deft., tln^ bailiff A head 
gamekeeper of the sporting tenant, with the view 
of protecting liis mast or ’s ]iroperty, set tire to 
patches of heatlier between the main tire A a 
covert in which his master’s pheasants were ])io- 
served, in order that the main lire wlnm it r(‘ache»l 
t he bar(' patches should hav(* nothing to feed on A 
thus die out-. Tin' tire was extinguished inde- 
pendently of what deft. did. Pltf. having brought 
an act ion against d(*ft . claiming damages for tres- 
pass A an injunction, the jury found in answer to 

uestions loft to them : — (1 ) the mothod adopted by 
eft. was not necessiiry for the protection of his 
master’s prbpcrt y • (2) it was reasonably necessary 
in th(‘ circuinstancjes : — Held : th(* nK'anirig of the 
findings ol the jury was not merely that dt'ft. bond 
fide bi'lieved wdiat he did to be necjessary, but, 
although in the result it turned out to have, been i 
unnecessary, it w as, wdien deft, did it, reasonably 
necessary in the circumstances, A deft, w'as entitled 
to judgnient . — CovK r. SiiAiiPE, fl{n2] 1 K. B. 
490 ; 81 L. ,T. K B. 34(1 ; 10(1 L. T. 50 ; 28 I 
T. L. K. 157 ; 50 Sol. Jo. 187, C. A. 

Annoiuiwii .*--018111. KirJiy r. (’iiessuni (1 913), 39 T. L. TL 15. 

id) Torts of Sub-agenfs. 

2924. Negligence of employees - Damage. j—No 
action lies against a stew'ard, manager, <n’ agent, 
for damage done by the negligence of those em- 
ployed by him in the service of his princiiial ; only 
the principal or those actually employed are liahh'. 
— Stone v. (Cartwright (1795), 0 Term Hep. 411 ; 
101 E. H. 622. 

.*-- ' Apld. Bush r. Sicirimaii (1799J, 1 Boh. & I*. 
404. Distd. NNilson r, I'eto (1821), 6 Muorc, P. 47. | 
Consd. LaufrIuT r. I'oijitor (1826), 5 B. & (’. 517. Distd. ' 
Bcnni'tl 1 *. Bmvo (I860), 5 11. & N. 391 ; Weir v. J5cun<‘tt ' 
(1877), 3 Ex. 1). 32. I 

2925. Paid manager of hotel —Loss of goods.] 

— IMtf . having lost his goods at a ho ted , the projx^rty 
of a CO., sought to recover against the paid manager, ; 
in whose name the JJ.’s licence had been granted : 
— Held : (1 ) the co. w'as the real innkeeper ; (2) the 
action was not maintainable. — Dixon v. Birch j 
(1873), L. R. 8 Exch. 135 ; 42 L. J. Ex. 135 ; 28 | 
L. T. 360 ; 21 W. R. 443. | 

(e) Contrdmtion, j 

2926. Indemnity — Employment to do acts not I 

unlawful in themselves.}— There is no contribution I 


' among defts. in tort. It is different in the case of 
i a joint jud^ient against several defts. in an action 
of assumpsit : so, in cases of indemnity, where one 
man employed another to do acts not unlawful in 
themselves for the purpose of asserting a right 
(Lord Kenyon, C.J.). — Mebryweather v. Nixan 
(1799), 8 Term Rep. 186 ; 101 E. R. 1337. 

Afinotatiofis : — Consd. Pou'oll v. Layton (1806), 2 Bos. A 
P. N. R. 366; Adamson v. Jarvis (1827), 4 Bing. 66. 
Dbtd. Bolts V. Gibbins (1834), 2 Ad. A El. 57. Oonsd. 
Shackell v. Rosier (1830), 2 Bing. N. C. 634 ; Rodgers r. 
Mttw (1846), 15 M. & W. 444. Dbtd. Palmer r. Wick & 
Ihilteneylown Steam Shipping (’o., [1894] A. O. 318, 
H. L. Consd. & Ezpld. The Engishman, The Australia, 
[1895] P. 212. Consd. Burrows v. Rhodes, [1899] 1 Q. B. 
816. Distd. Moxham v. Grant, [1900] 1 Q. B. 88, C. A. 
Dbtd. S.S. Tongarlro v. S.S. Druinlanrigg, The Drum- 
lanrigg, [1911] A. C. 16, H. L. Consd. Nowcombo v, 
Yewen A Ooydon R. D. C. (1913), 29 T. I.. R. 299. 
Ezpld. The Ciilrnbalin, [19141 I*. 25, (\ A. Distd. & Dbtd. 
Austin Friars S.S. Go. i\ Spillors A Bakers, [1915] 3 K. B. 
586, C. A. Refd. Fiirelirotlier v. Ansley (1808), 1 Camp. 
343 ; Paddock i*. Frudlcy (1830), I Cr.. & J. 00. 

2927. No contribution — Trespass. ) —What can be 
more hard than the common case in trespass, 
where a servant has done some act in assertion of 
his masB'r’s right, that ho shall be liable not only 
jointly with his master, but, if his master cannot 
satisfy it, for every ])enny of the whoh? damage, A 
his person also shall b(^ liable for it ; A what 
is still more, that he sliall not recover contribu- 
tion (Lord Ellen bohottou, (IJ.). — Stephens v. 
Elwall (1815), 4 M. A S. 259 ; 105 E. U. 830. 

^innotations : - Apld. Stcpht'uson v. Hurl. (1828), I Muo. A P, 
357. Consd. Hutton o. ItahiK' (1832), 2 Tyr. 629, Ex Cli. ; 
Balmo V. lluttou (1833), 9 JMug. 471 ; lIolliiiH v. Fowler 
(1875), L. R. 7 H. L. 757, H. L. ; McEulire v. Poltm* 
(1889), 22 Q. B. D. 438. Apld. Whiter r. BanclcH (1001), 
84 L. T. 504. Refd. Alexander ?\ Si»utlw*y (1821), 5 B. A 
Aid. 247 ; Price v. ITclyar (1828), 1 Moo. A P. 541 ; 
Crunch r. White (1835), 1 Bing. N. C. 414; Symonds v, 
Atkinson (1836), 1 11. A N. 146 ; Sivarlund v. Mildon, 
SharJand v. liooscuioro (1846), 5 Hare, 469 ; Delaney e, 
Wallis (1884), 15 Cox, C. C. 525, (’ A.; BarkiT v. Furlong, 
[1891] 2 Cli. 172; Gordon v. London City A Mhlland 
Bank (1900), 83 L. T. 762. Mentd. Garland v. Carllslo 
(1833), 2 Cr. A M. 31, Kx. C3i. ; Kynaston v. (Voucli (1815), 
14 M. A W. 266 ; FowhT r. lIollluH (1872), L. R. 7 Q. B. 
616. Ek. rni. 

2928. No agency between wrongdoers,] —There 
is no agency betwec'n w'i*ongdo(*rs ; each of them 
is ])ersonally liable. — Heirjti v. Abergavionny 
A Delves, No. 2959 , post 


It Partindar Torts, 

(«) (Jonversion or Trover, 

2929. Wrongful meddling with property by autho- 
rised agent.] — A person is guilly of a conversion 
W'ho intenneddles with my i)roperty, A disjiOHos of 
it, A it is no answer that li«' a(’f<*d under authority 
from another who had bimsidf no autborily t-o 
disfiose of it (Lord ELLENBORortiiii, (’..L). — 
Stephens v, Elwall, No. 2927, ante. 

For full uriiiH., sec S. No. 2927, anl( . 

2930. Agent selling third party’s goods to prin- 
cipal’s use.] — Trover lies against a servant who 
dis])Oscs of goods, the property of another, to liis 
master’s use, wlietJier he has any autliority or not 
from his master for so doing. — Perkins v. Smith 
(1752), 1 Wils. 328 ; Say, 40 ; 95 E. B. 644. 

Annotntions : Distd. Alexander v. Southey (1821), 5 B. A 

Aid. 247. Apld. (Yanch v. W^hite (1835), 1 Bing. N. 

414. Consd. Bennett v. Bayes (1869), 5 II. A N. 391. 

Refd. Garland r. CarllHlo (1 837), 11 Bli. N. 8. 421 ; Davies 

r. Vernon (1844 ), 6 Q. B. 443. 

2931. Bill of lading— Trover by consignee against 
agent of consignor.] — The property in certain goods 
consigned from abroad was, by the terms of the 


PART X. SECT. 2. SUB-SECT. 2.— 
A. (0). 


2928 L No agency between wrongdoers.] 


— The principlCB of agency do not I ktc, Loan,^ktc. Co. v. Lindsay ( 1883 ), 
apply to torts, each wrongdoer being j 4 0 - 11 . 473 , 
r^rarded as a principal. — O ntario, j 
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Aobncy. 


Sect 2. — In regard to torts: Suh^sect. 2, B. {a) 

invoice & bill of lading sent to the consignee, vested 
in the consigfnee, subject only to the consignor’s 
right of stoppage in transitu. The consignor’s ; 
agent, having obtained possession of the goods | 
under another bill of lading, refused to deliver ' 
them up unless the consignee would make imme- 
diate payment. Tliis ho declined to do, but 
olTered his acceptances at three months, as origi- 
nally stipulated between the iiarties : — Held : tne i 
consignee might maintain trover against the agent, 
who had possessed himself of the goods wrongfully. 

— Wali.ky V, Montgomery (1803), 3 East, 585 ; 
102 E. R. 721. I 

H notations Mitchol E<3c (1840), 11 Ad. & Kl. i 

S8Hj WiliimlairKt v. Bowker (1841), 2 Man. & G, 792. i 

Re!u. Shcphoru v. llarribon (1871), L. K. 6 fl. L. 110. | 

2932* Selling goods after notice of third party’s ' 
claim.] — A person who, employed as agent for I 
another in the sale of property, has notice that j 
wiiat ho is aliout to sell is not his principal’s, & con- 
tinues to sell, is personally liable in an action for 
pi‘oduce of the sale. — IIaruacbe v, Stewart (1804), 

5 J^sD. 103. 

2938. Purchase by manager of business of goods 
from persons wrongfully selling them.] — Deft., 
c'lerk to n. in America, who had a house of trade 
in London, conducted the business of this house, 
(’ertaiii bkpts., being possessed of goods, sold them 
after their bki)cy. to D. to bo paid for by bills on 
IJ. ]). communicated to deft, information of the 
purchase on (be day it was made, & the j?oods were 
afterwards delivered to deft., & ho disnosed of 
them by sending th(‘m to America to if. The 
assignees of bkpts. claimed the goods from deft. : — 
Held : deft, acted under an unavoidable ignorance 
A for his master’s benefit when ho sent the goods, 
but bis acts n mounted to conversion & he was 
liabk*. — SlTJt'iiENR V, Elwall, No. 2027, ante. 

Kor full anus., see S. V. No. 2927, ante. 

2934. Bankruptcy of vendee’s factor — Stoppage i 
in transitu — Trover against assignee of bankrupt.] i 

— Tlio unpaid vendor may stop in transitu before ' 
t he goods come to th(^ hands of the vendee’s factor, ! 
although the factor has the bill of lading, indorsed 1 
to ord(T in Ids hands, & is under acceptance to i 
lh<* vendee on a general account ; wherefore in j 
such case where the vendee became bk])!. & the 
factor also became bkpt., & the messenger under | 
the factor’.s comnussiori, U| on the arrival of the i 
ship, w ent on board. A seized the cargo, the agent j 
of the vendor having previously given notice to the 
captain to deliver the cargo to 1dm, k the captain 
having agreed thereto: — Held: trover would lie 
by the vendor against the assignee of bkpt, factor. 

- Patten i\ Thompson (1810), 5 M. & S. 350 ; 105 
E. R. 1070. 

Jnnoiation Distd. The Marie .leseph (1S()4), 5 New Rep. 

!Mi. 

2936. BUI to be discounted — Wrongfully banded 
to clerk of creditor — Clerk liable for detention.}— 

R. being employed to procure a bill of exchange to 
be discounted for pltf., inst/oad of doing so indorsed 
it. placed it in the liands of deft., clerk to a 
creditor of R. Deft, carried the bill to R.’s account 


with his creditor, &, though apprised of the cir- 
cumstances in which B. held tne bill, refused to 
restore it : — Held : deft, liable to pltf. in trover. — 
Cranch V, White (1835), 1 Bing. N. C. 414 ; I 
Hodg. 61 ; 1 Scott, 314 ; 4 L. J. C. P. 113 ; 131 
E. R. 1176. 

Annotation : — Apld. Davies Vemon (1841). 6 Q. B. 443. 

2936. Deeds deposited as security with soUcitor — 
Death of depositor — Trover by party entitled.] — 

Title deeds were deposited by plif.’s husband wdth 
defts., solrs., to secure a loan to him. On his death 
pltf., who was entitled to the title deeds, demanded 
them from defts., but defts. refused to hand them 
over unless the loan was repaid : — Held ; (1) defts., 
though agents, were liable in trover, being in pos- 
session of the deeds at time of demand ; (2) there 
was sufficient evidence of conversion, the refusal 
not being put on the ground that defts., as ^ents, 
could not act without orders of their principal, & 
being acconmanied by a condition they had no right 
to annex. — D avies v, Vernon (1844), 6 Q, B. 443 ; 
14 L. J. Q. B. 30 ; 3 L. T. O. 8. 300 ; 8 Jur. 871. 

2937. Property in agent’s hands for special pur- 
, pose — Wrongful detention.] — On a motion for a 

rule nisi to set aside a verdict for deft., & for a new 
trial, on the ground that deft, was liable in an 
action of trover for unlawfully detaining property 
of pltf. placed in his hands for a special purpose, 

! although ho acted upon that occasion merely as 
. agent of another person : — Held : (1) the judge had 
1 properly directed tiie jury to say whether they 
considered deft, acted upon that occasion on his 
owrn account or as agent of such third person ; 
(2) the rule must be refused. — F uilp v, Neeley 
(1844), 2 L. T. O. S. 331. 

2938. Bills of exchange — Notice of lawful holder 
— Delivery by agent to principal.] — Deft., acting on 
behalf of certain creditors of !)., obtained from pltf., 
in circumstances not amounting to duress, certain 
l)ills of exchange which pltf. had received from D. 
Deft, was informed tiiat pltf., as the fact was, was 
lawful holder of th(‘ bills, & Ids employers had no 
right to them, but deft, handed them over to his 
employers. Tlie ct. having held that the original 
taking was not conversion : — Held : deft, was 
guilty of conversion by delivering the bills to his 
employers with notice of the facts. — Powell v, 
IlOYLAND (1851), 6 Exch. 67 ; 20 L. J. Ex. 82 ; 
16 li. T. O. 8. 369 ; 155 E. R. 450. 

2939. Collector of commissioners wrongfully 
taking goods — Waiver of trespass.] — Comrs. of 
sew^ers hod rated pltf. in respect of lands out of 
their jurisdiction. Pltf. suecf the collector of the 
comrs. in case, with a count in trover ; it was 
objecUid the action should have been in trespass, 
not in case, & the comrs., k not the collector, 
should have been sued : — Held : pltf. entitled to 
sue t he collector, since he might waive the trespass 
constituted by the taking & sue for it as a conver- 
sion. — Mossop V. Johnstone (1844), 4 L. T. O. 8. 
116. 

2940. Sale of goods obtained fraudulently.] — 

Any person w ho, however innocently, obtains pos- 
session of the goods of a person fraudulently de- 
; prived of them, &. disposes of them, wdiether for his 
I own benefit or that of any other person, is guilty 
! of conversion. 


PART X. SEC1\ 2, SUB-SECT. 2. — , t(» MeM. to neoure ocoinumodatiou worded, he hod uo other interest in 

B. (»). : aocoptauccB. H. drew on M. for the them, or right or duty connected with 

^ , ..... value of the consignment, but the draft them, than to forward them to their 

2937 1. Properiy in agents hands for was not accepted, & II. then directed destination, & could not authorise the 
special purpose — M rongful d^tiiion .] — the agent of the railway not to deliver agent at Halifax to retain them ; 
11 . sliippcd oaHre of l)C cf by rail addressed the goods. The goods had been for- (2) whether or not a legal title to the 
to M., who at Halifax. The bill warded from I*lctou, & the agent there goods passed to MoM., the position of 
of lading for this shipment was sent telegraphed to the agent at Halifax to the agent in retaining the goods was 
t<j M., 3t provided that the goods were hold them. MoM. applied to the agent simply that of a wrongdoer, & McM. had 
t-o lie delivered at Plotou to the freight at Halifax for the goods, & tendered such equitable interest in the goods, Ac 
agent of the railway or his assigns, the the freight, but delivery was refused, right to the possession thereof, as would 
freight to be payable in Halifax. M., In a replevin suit against the Halifax prevent the agent from withholding 
the consignee, being on the verge of agent: — Held: (1) the goods were them, — McDonald r. McPherson 
insolvency, indorsed the bill of lading sent to the agent at Plotou to be for- (1886), 12 S. O. R. 416.-~CAN. 
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Where B. had fraudulently obtained cotton from 
F,, & H. (whose business was that of a cotton 
broker & who was ignorant of the fraud of B. ) pur- 
ohased it from B. in the belief that M,, one of his 
ordinary clients, would accept it, & M. afterwards 
did so, though H. only received from M. a broker’s 
commission & not a trade proflt on the sale : — 
Held : in this instance H. had made himself a prin- 
cipal, & by transferring the cotton to M. had com- 
mitted an act of conversion, which made him liable 
in trover to F., the real owner. — Hollins r. 
Fowler (1875), L. R. 7 H. L. 757 ; 44 L. J. Q. B. 
169; 33L. T. 73; 40 J. P. 53, H. L. 

Annotations: — Distd. Liudsay «. Gundy (187G), 1 Q. B. I). 

348. Apld- Delaney u. Wallis (1884), 15 (Jox, C. C. 525. 

C. A. Distd. Tumor t\ Hockey (1887), 50 L. J, Q. B. 

301. Consd. & Apld. Barker v. Furlong, [1891} 2 Ch. 172. 

Consd. Consolidated Co. r. Cnirtis, [1892] 1 Q. D. 49;». 

Apld. Winter v. Boncks (1901), 81 L. T. 504. Refd. 

Arnold t*. Cheque Bank, Arnold r. City Bank (1870), 1 

C. P. D. 587 ; Irodale v. Kendall (1878), 40 L. T. 362 ; 

Cochrane v. Rymill (1879), 40 L. T. 744, C. A. ; Glyn. 

Mills, Currie v. Fast & West India Dock Co. (1880), 5 

Q. B. D. 129 ; MoFntire v. T'otter (1889), 22 Q. B. D. 

438 ; New York Breweries Co. r. A.-G., [18991 A. C. 62 ; 

Didisheim v. London & Westminster Bank, [19001 2 Ch. 

15. C. A. ; Mansell v. Valley Printinj; Co., [19081 1 <’h. 

567 ; Alorison r. London County & Westminster Bank, 

[19141 3 K. B. 356, C. A. 

2941. Stolen goods — Subordinate police officer — 
Wrongful delivery.] — When a subordinate police 
officer having the possession of stolen goods, after 
demand by the true owner for their delivery to 
him, delivers same to a person other than the truo 
owner, he is liable in trover, alt hough lie acted uiion 
the orders of a superior officer. 

A. bought a gig. It was stolen from him, U 
afterwards found by the police in th ^ possession of 
13. B. was indicted for larceny of the gig & ac- 
quitted. B. on his acquittal wrote to the police 
officer in ])ossossion of the gig demanding delivery 
of it to him, & A. afterwards by letter & jicrsonally 
applied for its delivery over to him. The police 
officer, acting on the instruction of his superior 
officer, after giving notice to A. of liis intfmtion to 
do so, delivered tlie gig to B. as the pcr.son from 
whom it had been taken by the police ; — I/efd : the 
police officer so delivering it was liable in trover to 
A., the true owner of the gig. — Winter v. Bancks 
(1901), 84 L. T. 504; 05 J. P. 408; 40 W. R. 
574 ; 17 T. L. R. 440 ; 19 Cox, C. C. 087. 

2042. Packer obeying orders — Shipment of goods 
— No conversion.] — A packer having, in the 
exercise of business, shipped goods, under orders 
of a person employing “him for that purpose, is not 
guilty of conversion. — Greenway v. Fisher 
(1824), 1 O. & P. 190. 

Annotations Distd. Fowler v. HolliuB (1870), 19 W. B. 

180. Coned. & Dbtd. Fowlor v. Hollins (1872), L. 11. 7 

Q. B. 616, Kx. CJh. Coned. Hollins v. Fowler (1875), L. B. 

7 II. L. 757. Dbtd. Delaney v. Wallis (1884), 1.5 Cox, 

C. C. 525, C A. Retd. Leo v. Bayes (1856). 18 C. B. 699 ; 

Arnold V. CJliequo Bank, Arnold v. City Bank (1876), 

1 0. P. D. 578. 

2943. Bill of exchange due — Intrusted by indor- 
see to drawer — Bill discounted by drawer — Trover 
by indorsee against attorney.] — A., acceptor of a 
bill, agreed with his creditors to pay a composition 
partly in money & partly in notes. The bill having 
oecome due, the drawer was unable to take it up, 
but the indorsee intrusted it to the drawer -to get 
the composition in money & notes for him. The 
drawer handed it to his attorney with other bills 
accepted by A. to get the composition for him, dc 
at same time obtained an advance of £200 from the 
attorney. The attorney obtained the composition 
in money & repaid himself the £200, & carried 
balance to account of the drawer. For the com- 
position in notes he took one note for the aggregate 
amount of the composition on several bills handed 
to him I — Held : the attorney was not liable to in- 


! dorsee either in trover for the bill, or for money 
kept back by him to repay the advance to his client, 
the drawer. — Symonds v. Atkinson (1860), 1 H. As 

N. 140 ; 25 L. J. Ex. 313 ; 27 L. T. O. S. 160 ; 160 
E. R. 1163. 

2044. Agent holding goods for principal — 
Qualified refusal to true owner.} — An agent who has 
received goods from his principal may, on a 
demand made by the true owner, give a qualffied 
refusal to deliver them up without being liable to 
an action of trover. — L ee r. Bayes & Robinson 
(1856), 18 C. B. 599 ; 25 L. J. C. P. 249 ; 27 L. T. 

O. S. 157 ; 20 J. P. 094 ; 2 J ur. N. S. 1093 ; 139 
E. R. 1504. 

For full aniiR., see Maukrts & Fairs. 

2945. Broker— Unauthorised negotiation of sale 
of chattels.] — A broker who merely negotiates a 

! sale of chattels without authority of the true 
owmer commits no tort at all. The sale is a mere 
, void act. It divests the true owner of no right & 
does not physically interfere with his control or 
possession of the goods. But if, in addition to 
I negotiating a sale, the broker meddles with the 
; ^ods & hands them to the buyer with the object & 

1 intention of transferring to him the property & 

' jiossession in ])ursuance of the unauthorised sale, he 
I makes himself liable in trover to the true owner, 

' being guilty of an act in relation to the goods 
j inconsistent with the rights of t he true owner. 

! There is an essential diffcjrenco between med- 
' dling with goods with intention of transferring a 
title which will be bad as against the true owner & 
assisting in perfecting a title which will be good as 
against the true owner. Ii i the latter case no action 
lies against t lie y)ersc)n who gets the title, or, semdle, 
against, the broker wlio assists him t.o got it (Bio- 
HAM, J.). — EDELSTETN V. SCHULER, [1902] 2 K. B. 
144 ; 71 L. J. 1C. B. 572 ; 87 L. T. 204 ; 60 W. U. 
493 ; 18 T. L. R. 597 ; 7 Com. Cas. 172. 

Tor full aniiH., ncg Bili>4 of Exoiianck, Promissory 
N(»tks Neootjarli': Instruments. 

(6) Fraud and Misrepresentation. 

2946. Fraud — Agent treated as principal.] — ^All 
persons directly concerned in t he commission of a 
fraud are to be treated as principals. No party 
can be permitted t.o excuse himself on the ground 
that he acted as the agent or as the servant of 
another, the reason is plain —for the contract of 
agency or of service cannot impose any obliijation 
on the agent or servant to commit or assist m the 
committing of fraud (IjORD Wkhtbury, C.). — 

i Cullen v. Thomson’s Trustees (1802), 4 Macq. 
432 ; 0 L. T. 870 ; 20 J. P. Oil ; 9 Jur. N. H. 85, 
H. L. 

Annotations : — Consd. & Distd. Pook v. Gurney (1873), L. H. 

6 H. L. 377. Consd. Weir v. Hell (1878), 3 Ex. D. 238, 

0. A. Refd. Swift tf. Wlnt,oriK>tham & Goddard (1873J, 

L. Jl. 8 y. B. 244 ; Burdett v. Horne (1911), 27 T. L. li 

402. 

2947. Though committed for principal’s 

benefit.] — ^An agent who commits fraud is answer- 
able, as principal, to the person injured, who is 
not to be sent to seek the person benefited by 
the fraud. 

V., agent for pltfs., having received bills from 
them, to be by him indorsed on their account /is 
required, was, by menaces, compelled to indorse 
them to defts. for a debt of his own. The hill 
prayed a discovery of these matters & that the 
notes might be delivered up. Deft. D. in answer 
said he hod only acted as agent for deft. E., & dis- 
claimed liaving anything in the notes, & insisted on 
being struck out as a party, & only examined as 
a witness. On exceptions being taken to this 
answer : — Held : the exceptions must be allowed, 
as D., being charged with personal fraud, could not, 
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Agency. 


Sect 2 . — In regard to torts: Sub-sect 2, B, (6), (c), 
{d) {e ) ; sub -se cts, 3 & 4 .] 

by diHclaiming interest, avoid answering fully. — 
Bulkelky V, Dunbau (1792), 1 Anst. 37 ; 145 
E. B. 793. . ! 

Annotation ¥o\ld. A.-G. v. Chestorfleld (1854), 18 Beav. 
506. 

2948. In equity.] — Semble : cases in which a 

more agent may be made party to a suit, & costs 
I)rayed as a relief against him, are Ihnitcd to cases 
of fraud in the sf‘nse in which fraud is understood 
in a ct. of 0(|uity, to which the agent is a party, & do 
not apply to a case in which, though erroneously, 
lie acts ofionly & avowedly. — Marshall v. i 
Sladden (1H49), 7 Hare, 428 ; 19 L. J. Ch. 57 ; 14 > 
Jiir. 100 ; 08 E. R. 177. 

Annotations :~¥o]ld, Iloynell v. Spryo (1849), 8 Hare, 222. I 
Expld. Baker r. Loader (1872), L. H. 16 Eq. 49. Distd. 1 
Barnes r. Addy (1873), 28 L. T. 398 ; Tabor v. (>unninpr- I 
hum (1875), 24 W. B. IS,*!. Reid. A.-O. v. Chestcrflold = 
(1851), 18 Beav, 596 ; WcIho v. Wardlo (1874), 1 j. IL 19 j 
Eq. 171. ; 

2949. Fraudulent transaction — Taking part in.] — ; 

An agent taking part in fraudulent transactions 
which his jirincijial has ent<;red into will be held j 
r(‘8pon8ihle. — Stain cank v, Fernley & Robin- | 
SON (1839), 3 Jur. 202. 

2950. Misrepresentations — Reckless.] — An agent > 
<'mployed to s(‘ll a business made reckless state- 
iri(*nts os to its value to the purchaser thereby in- ; 
duc<;d 1.0 purchase : — Held : the agent liable in 
damages. — Davis v. Carter (1880), 3 T. L. R. 88. 

2951. As to credit.] — Where the manager of 

a bank, acting witlvin sc.ope of authority, wTote a 
letter containing a representation as to the credit | 
of a custonuT of t/tic^ liank, wliicU rt'.presentation was j 
false to his knowledge : — field : the manageu* per- ' 
Honally liabh* for th<* false representation. — Swii'T v, 
.lEWSmiRY (JeWKSBERY) & CODOARl) (1874), L. R. : 
9 Q. B. 301 ; 43 L. .1. Q, B. 50 ; 30 L. T. 31 ; 22 ' 
W. R. 319, Ex. Ch. 

For full S. ('.No. 88, ante, 

2952. Evidence of falseness.]— An ag(‘nt, em- 

ployed by the seller ])ur<thaser on the purchase 
of a business, may b(j liable to purchaser for false ' 
representations as to its value, & if he declaies he 
bus personal kiiowhidge of th(; fac.ts, & his state- 
ments are found to be false, that is evidence they 1 
are false to his knowledge. — WuioiiT v. Self ( 1 859 L i 
1 F. &F. 704. 

2953. Corrupt motive.]— In order to main- 

tain an action on the case by an indorsee of a bill of ' 
excliange against a jiarty who represented that he 
had aut nority to accept , it is not n<*cossary to prove > 
that the false representation was made from a ! 
corru})t motive of gain to deft, or a wicked motive 
of injury to pBf. If the represemtat ion were untrue > 
to deft.’s know ledge, the action will lie without any j 
contract betw'cen the part ies. — Polihll v. Walter, j 
No. 2767, ante, I 

Annotations Frwmaii r. Baker (1833), 5 B, & Ad. I 

797. OoilBd. & Distd. Tyrrell r. Woolley (1840), 1 Man. & ■ 
G. 809. Expld. Moons V. Hoy worth (1841). H. & W. 138. ' 
Expld. & Duitd. Craw.'huy i\ ThompHon (1842), 4 Man. Sc j 
O. 357. Consd. tXiUer r. W’llson (1842), 3 Q. B. 58; i 
Gibson V. IFKstd (1843), 2 Y. & C. Ch. CjblR. 642. Expld. 
Willson r. Fuller (1843), 3 Q. B. 68. Consd. Rnwllnffs e. ' 


Bell (1845), 1 C. B. 951. Cozisd. ft Dilid. Murray v. Mann 
(1848), 17 L. J. Kx. 256. Distd. Watson v. Poulsom (1851), 
18 L. T. O. a 126. Consd. Thom r. Blgland (1853), 8 
Exch. 725 ; Collon v. Wright (1857), 8 B. & B. 647, 
Ex. Ch. ; ColUna v. Cave (1859), 4 H. & N. 225 ; DubUn, 
Wicklow & Wexford Ry. Co. u. Slattery (1878), 3 App. Cos. 
1155, H. L. ; Derry v. Peek (1889), 14 App. Cas. 337, 
H. L. ; London 8c Southern Ckiuntioa Inveatment Advance 
& Diacount Co. v. Clamp (1890), 7 T. L. R. 131. Eipld. 
Oliver r. Bank of England, 119011 1 Ch. 652 Consd. 
Yonge V. Toynbee, [19101 1 K. B. 215, C. A. Refd. Wilson 
V. Barthorpe (1837), Murp. & H. 81 ; Smout t?. Ilbery 
(1842), 10 M. & W. 1 ; Collins v. Evans (1844), 5 Q. B. 
820, Ex. Ch. ; Freeman v. Cooke (1848), 18 L. J. Ex. 114 ; 
Wilde V. Gibson (1848), 1 H. L. Cas. 605 ; TJdell v. Ather- 
ton (1861), 7 H. & N. 172; Hollman v. PuIIin (1884), 
Cab. & Kl. 254. Mentd. Moons v. Heyworth (1842), 10 
M. & W. 147 ; Davis v. Clarko (1844), 6 Q. B. 16 ; R. r. 
Wliite (1847), 9 L. T. O. S. 475 ; Jenkins v. Hutehinson 
(1849), 13 Q. B. 744 ; Milne v. Marwood (1853), 3 C. L. R. 
228 ; Eastwood v. Bain (1858), 28 L. J. Ex. 74 ; Sheen r. 
Biimpstead (1862), 1 H. & C 358 ; Armstrong v. Jackson, 
11917] 2 K. n. 822. 


2954. Agent acting within authority.] — In 

absence of fraud, an agent acting within scope of 
his authority is not personally liable for a misre- 
presentation made by him on behalf of his prin- 
cipal. — Eaglesfield V, Londonderry (Mar- 
quis) (1876), 4 Ch. D. 693 ; 35 L. T. 822 ; 25 W. R. 
190, C. A. ; affd, (1878), 26 W. R. 640, 11. L. 

Annotations: — FoUd. Phosphate Sewage Co. v. Hurtinont 
(1877), 5 Ch. J). 39 1. C. A. ; Cargill t?. Bower (1S78), 10 
Ch. D. 502. Distd. Docloy t?. Lloyds Bank, [1912] A. C. 
756. 


2955. By insurance broker to underwriter.] — 

In ordinary circumstances an insurance broker 
effi'cting a contract of maritim(^ insurance with an 
undenvrit^r owes no duty to the latter in respect 
of orront‘ous but honest st.at<*ments made by him. — 
(ILASGOW Assurance Corpn., Ltd. v. SylkioNDsoN 
& Co. (1911), 104 L. T. 254 ; 27 T. L. R. 245 ; 11 
Asp. M. L. C. 583 ; 16 Com. Cas. 109. 


(r) 'rrespass to Goods, 

2956. Distraint.] — A person committing an act, 
such as distraining on goods, without authority of 
the person entitled to do so, commits trespass ft 
cannot excuse himself by saying he did it on the 
other’s behalf. — Anon., No. 2922, (mte. 

For full aiiiirt., sec S. C’. No. 2!>‘J2, ante. 

2957. .] — Vltf. was tenant of a dw^elling 

hou.se, the rent of which was rc(icived by defts. for 
the landlord. Rent b(?ing in arrears, defts. signed 
as agents of the landlord ft delivered to a bro&r a 
wwrant of distress. Before it was executed pltf. 
tendered to defts. the amount of the rent, but they 
refused to receive it on the ground that the distress 
warrant had issued. Pltf. subsequently tendered 
this amount to the broker, who refused* to receive 
it unless certain alleged costs were also iiaid. 
broker afterwards distrained pltf.’s goods : — 
Held : the distress was illegal, ft defts. were not 
mere agents conveying an authority from the land- 
lord, but persons committing the wrongful act, ft 
therefore liable in trespass for the damage sus- 
tained by pltf. — Bennett v. Bayes, Pennington 
ft Harribon (1860), 6 H. ft N. 391 ; 29 L. J. Ex. 
224 ; 2 L. T. 150 ; 24 J. P. 294 ; 8 W. R. 320 ; 
157 E. R. 1233. 

For full anus., see Distiikss. 


PART X. SECT. 2, SUB-SECT. 2.— 

B. (b). 

2951 i. Misrepresentaiions — As to 
rrerfitl — The aeorctary of a cinema oo. 
entered into a contract with a plunitwr 
to execute certain plumbing work for the 
CO. The CO. had no atuaeta ft waa 
unable to pay for the work, ft the 
l^umbor brought an action agaUiat the 
w'oretary for payment, In which he 
averred that ho had been induced to 
outer into the contract by statements 
m^e to lilm by defender to the follow- 
ing effect : (1) that punmer's money 


would be all right ; (2) that the cu. had 
plenty of money ; (3) that £3,000 of the 
capital of the co. had been auLiecribod ; 
& (4) that the directors of the oo. would 
provide additional security, ft that 
defender knew that stat<»ments (1), 
(2) ft (3) were false. Pursuer admitted 
that ho could not prove statements 
(1) (2) ft (3) by writ subscribed by 
defender. The ot. assoilaied defender, 
holding (a) that in the absence of writ, 
in virtue of Mercantile Law Amendment 
Act (Scotland), 1856, a. 6, statoments 
(1), (2) ft (3) were of no effect, ft 
(b) that statement (4) was irrelevant in 


respect that pursuer did nut aver that 
defender know it to bo false. — Irving 
e. Bxtrns (1914), 52 Sc. L. R. 189.— 

SCOT. 

PART X. SECT. 2, SUB-SECT. 2.— 
B.(o). 

m. In^rudiona of principal — Effect 
of .] — An agent who deals with another 
man*s goods as if they belonged to bis 
principal may be answerable to the 
true owner, notwithstanding that he 
acta by the command or direction of 
his principal. — W ise v. Burn, 4 W. R. 
Roc. Rol. 1.— IND. 
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(d) Trespass to Land. 

2958 . Agent of receiver — Restraint of proceedings 
against.] — Agents of the receiver in a cause, acting 
under leave of the ct., took forcible possession of a 
house occupied by a servant of one of defts. An 
order was made restraining that deft, from pro- 
secuting an indictment against the agents. — 
Turner r. Turner (1851), 15 Jur. 218. 

2959 . Charge of intent.] — Where there was a , 
dispute between pltf. & A. about a weir situate on i 
plti.’s land, & B. was charged with intending to | 
enter forcibly on the land & destroy the weir : — j 
Held : B. could not sustain a demurrer to a bill ; 
for an injunction on the ground that he had no i 
interest in the subject-matter of the dispute, & was 
a mere agent acting on the orders of A. — IIeugii v, 
Abergavenny (Earl) & Delves (1874), 23 W. R. 
40. 

(c) Other Torts. 

2960 . Ancient lights — Injunction — Costs against 
agent.] — B. & Co. were buil(lei*s employed by H. 
to build certain premises. T., tlie occupier of adja- 
cent premises, sought an injunction to restrain 
B. & Co. & 11. from interfering with liis ancient 
lights. During the hearing the action was com- 
promised, & pit f. claimed that B. tVt Co. ouglit to bt‘ 
made liablcj for costs. B. A Co. had joined in an 
appeal against an interlocutory order A in an 
undertaking directed by the C. A. to pull down th(‘ 
building if the final decision sliould be against them, 

A taken an active part in th<^ trial : — Held : (1) by 
their conduct B. A Co. had identified themselves as 
principals in t he action ; (2 ) they were jointly liable 
with H. for the costs of the action ; (3) in the cir- 
cumstances, H. was to bo primarily liabhi for 
costs, B. A Co. b(*ing ordered to pay them, if not 
paid by II. — Twinberrow v. Braid A Co., [1878] 
\V. N. 109. 

2961 . Breach of Injunction — Agent aiding & 
abetting — Committal.] — The lessee of certain flooi's 
of a house allowed M. to run a sporting club there, 

A the lessor obtained an injunction to restrain the 
lessee (only deft, in the action), his under-tenants, 
agents, A servants from doing or sufPciring tD be donti 
anything which might interfere with the lessor’s 
quiet enjoyment of the adjoining ])remis(;s. M. was 
committed to prison for contempt of ct. in aiding 
A abetting a breach of the injunction ; A thc^ 
lessee A otliers were also committed. Ifi. was 
described with another in the notice of motion for 
committal as “ agents or servants ” of the lessee, 
A was regarded in this light by the ct. On appeal : 
— Held : the committal was ]iroper. — Seaward v. 
Paterson, [1897] 1 Ch. 545 ; 60 L. J. Ch. 267 ; 76 
L. T. 215 ; 45 W. H. 610 ; 13 T. L. R. 211, C. A. 

AnnoUUiom : — Consd. Scot! r. Sooll, [1913] A. C. 417, II. L 

FoUd. Hubbard r. WoodlU-ld (1913), .OT Sol. .lo. 729. 

Mentd. Brydi?i*H r. BrydtfoH & Wood, [l9U9] P. 187, C. A.; 

Re J. (1913), lOS L. T 

SeCj further y Contempt of Court, Attachment 
A CoMMiTTAt. ; Injunction. 

2962 . Disturbance of easement.] — Disturbance of 
an easement, such as a right to light, is a tort for 


which the disturber, whether principal or agent, is 
liable to the dominant owner. — J ordeson v. 
Sutton, Southcoates A Drypool Gas Co., [1899] 
2 Ch. 217 ; 68 L. J. Ch. 457 ; 80 L. T. 816 ; 68 
J. P. 692 ; 15 T. L. B. 374, C. A. 

Annotations : — Distd. Batoheller v. T»in bridge Wells Gas Co, 
(1901), .T. P. «80 ; Salt Union v. Brunner, Mond, [1906J 

2 K. B. 822. Apld. Enurllsh v. Metropolitan Water Board, 
[1907J 1 K. B. 5S8 ; Fletcher p. Birkenhead Corpn., (1907) 
1 K. B. 20.'>, C. A. Mentd. Goldberg v. TJverpooI Corpn. 
(1900), 82 L. T. 362. T. A. ; Homo A Colonial Stores v. 
Colls (1901), 85 L. T. 701, C. A. 

Seey further Easements A Profits a Prendre. 

2963. Executor de son tort.] — The widow of a 
testator employ’^ed A. to collect some debts due to 
testator’s estate, which A. accordingly collected A 
paid over to tlie widow believing that she was 
administratrix. On the widow’s death without 

; having taken out letters of administration : — 

; Held: (1) A. having received moneys which he 
' knew to be part of the estate of testator, A not 
having accounted for such moneys to the legal 
I personal representative of lestator, was liable to 
j be sued as exor. de son tort; (2) the liability was 
I not avoided by the suggestion that A. acted as the 
i agent of the widow, inasmuch as the acts of the 
I widow A A. in ref(‘renc(* to testator’s estate were 
1 tlio acts of m’ongdoers, A the law does not recog- 
I nise the relation of piincupal A agent as existing 
amongst/ wrongdoers. — S hari^nd v. Mii.don, 

' SiiARLANl) r. Looskmore (1846), 6 Hare, 468 ; 15 
L. J. Ch. 431 ; 7 1.. T. O. 8. 223 ; 10 Jur. 771 ; 67 
E. R. 997. 

, / io /Ks ;--Expld. Tbolupstni r. llardiug (1853), 18 Jnr. 
58. Consd. Hill r. (Curtis (1805), U, R. 1 Ei|. 90 ; SykuH r. 
SykCH (1870). L. P. 5 C. 1*. 113 ; lie Lov.'tt, Ambb'r r. 
LiudHay (1876), 3 Ch. l>. 198 ; Rc ChMiunau. Rtj>, Edwards 
(1884), 13 Q. B. D. 747, (!. A. Apld. A.-G. i\ Now York 
Breworios (Jo., 118981 1 B. 205, (\ A. Reid. T^ysloy 
r. Clarke (1851), 18 L. T. O. S. 141. 

Sccy further y Executors A Administrators. 

2964. Infringement of copyright.] — f^rinters who 
infringe artistic; copyriglit, tliough only a.s more 
agenl-s, are equally liable with their principals to 
penalti(‘s under J^’inc* Arts (Copyright/ Act-, 1862 
(c. 68), s. 6. -Bas('iiet V. London Illustrated 
Standard (^o., [1900] I Ch. 73 ; 69 L. J. Ch. 36 ; 
81 L. T. 509 ; 48 W. R. 50 ; 44 Sol. Jo. 42. 

For full aiiUH., sir ( Joi’vnimiT A' LiTKa\KV I’kookhty. 
Secy further y CorYRinirr A Literary Property. 

Infringement of patent.] — See Patents A 
Inventions. 

Infringement of trade mark.] — Sec ’Brade 
Marks, Trade Names A DESUiNs. 


Sub-sect. 3. — IhuiLir Agents. 

See Public Authorities A Public Officers. 


Sub-sect. 4. — Agent’s Liability for Offisnces 
qNDKR particular Acts. 

See particular titles, passim. 


PART X. SECT. 2, SUB-SECT. 2.— 

B. (d). 

n. Agent acting with principal's autho- 
rity — Effect oj .] — A perwon may bo 
liable for damage cauwd by his act, 
although done by order or authority 
of another, A pursuer alleged that 
defender *8 father, & defender acting 
with his father’s authority, wrongfully 
made a cut in the bank of a watcr- 


courHC on the father’H property, whereby 
pursuer suffered damage. The father 
having died, & defender having been 
served heir to him : — Held : besides 
i8.sue8 as to the liability of defender 
as representing his father, pursuer 
was entitled to an issue whether de- 
fender himself had wrongfully made 
the cut, to the damage of pursuer. — 
Mackenzie v. Goldie (1860), 4 M. 277. 
—SCOT. 


PART X. SECT. 2, SUB-SECT. 2.— B.(#). 

o. Agent iXlegally impounding stock.] 
— An agent let land to pltf. to put 
turnips down, but pltf. put sheep on 
instead, wldch the agent impounded : 
— Held : the lettmg within his duty 
as agent & binding on his principal, but 
not HO the impounding, for which he 
was personally liable pltf. — Dunlop 
V. IlicnAHDS (1824), Bluett (I. of M.), 
404.— I. of M. 
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Agency. 


Part XI.— Duration and 

Sect* 1 •*— IN GENERAL* 

Termination by Act of Parties. See Sect. 2, poet 
Termination by Operation of Law. See Sect. 3, 
post 


Sect. 2— TERMINATION BY ACT OF PARTIES. 

Sub-sect. 1.— By Principal. 

Bcmedies of agent on uiyustifiable termination 
of his agency. See Part VIII., Sect. 3, Sub-sect. 3, 
ante, 

A. In General, 

2965* Authority primd facie revocable.] — ^An 
authority Is primd fade revocable. — Vynior’s 
Case (1009), 8 Oo. Bep. 81 b ; 77 E. B. 697. 

Annotations: — Apld. Smart v. Bandars (1848), 5 O. B. 805 ; 
Toppin V. Healey (1863), 11 W.R.466. Re!d.l2e Bouse & 
Meier (1871), L. B. 6 O. P. 212 ; Randall, Saunders v, 
Thompson (1876), 1 Q. B. D. 748, C. A. ; Frasor v. Ehrens- 
porRor (1883), 12 Q. B. D. 310, 0. A. : Re Heys, 
Walker v. Gaskoll, 11914] P. 192, C. A. Mentd.Lynv. 
Wyn(1666),0. Bridg. 122 ; Thoman D.Sorrell(1672),3 Keb. 
143 ; Londro tj. Mohiin (1672), Freem.K. B. 42 ; Marsh v, 
Bulleol (1822), 6 B. & Aid. 607 ; Brown v. Tanner (1826), 

1 C. & P. 651 ; Warburton v. Storr (1825), 4 B. & C. 103 ; 
Ijlvingston t>. Balll (1865), 6 E. & B. 132 ; Pestonjoe 
NuHHurwanjectJ. Mauockjoo (1868), 12 Moo. Ind. App. 112. 

2966. .] —Parties have generally a right to 

revoke the appointment of their agents. — The 
Hare, No. 30u3, post, 

2967. .] —Art^tainer to sell goods on behalf of 

(ho owner is revocable by the principal at pleasure 
any time before sale. — Campanari v, Woodburn, 
No. 3000, post. 

2968. .1— The general rule of law is that 

employment of a general character, e.g.^ manager 
of an estate, can be terminated at the will of the 
employer (IjOUD Atkinson). — Fitrai v. Frith, i 
No. 3041, post, 

2969. Authority to sue — ^Authority to deliver 

goods.]— Potter Turner (Turnor) (1021), Win. 
8; Palm. 170; 124 E. B. 7. 

^ano/a/ion«,*-~N,F. Mt)rton v. Burn (1837), 7 Ad. & El. 19. 
Held. ClypfMuu r. Morris (1068), 2 Kob. 453. 

2970. Power of attorney.] — Powers of attor- 

ney are in general revocable from their nature 


Termination of Agency. 

(Lord Kenyon, O.J.).— Walsh v, WhitoOmb 

(1797), 2 Esp. 666. 

Annotations : — ^Reld. Gaussen v, Morton (1830), 5 Mon. 8c 

By. K. B. 613 ; Smart v. Bandars (1848), 6 C. B. 896. 

2971. .] — ^A power of attorney giving a 

naked authority is revocable at will. — R. v. Wait, 
No. 2973, poet, 

2972. Revocation must be brought to agent’s 
knowledge.] — ^The authority of an agent is not 
terminated unless the revoking principal advises 
the agent of the fact of revocation . — He Oriental 
Bank Corpn., Bx p. Guillemin (1884), 28 Ch. D. 
634. 

B, Mode of Revocation, 

2973. Parol — Power of attorney need not be re- 
voked by deed.] — Semble: a power of attorney, 
giving a naked authority, need not be revoked by 
deed, but may be revoked b> parol or by any act 
inconsistent with its continuance. — B. v. WAIT 
(1823), 1 Bing. 121 ; 7 Moore. 0. P. 473 ; 11 Price, 
618 ; 130 E. R. 60. 

2974. .] — A power of attorney to sell a 

ship may be subsequently revoked by parol ; & the 
attorney selling thereafter is guilty of a breach of 
trust. — ^The Margaret Mitchell (1868), Sw. 382 ; 
4 Jur. N. S. 1193. 

2975. Order of court,] — D., the holder of a co.’s 
power of attorney, after the appointment of a 
receiver in a debenture-holder’s action, took posses- 
sion of the co.’s property in Peru on behalf of the 
receiver. The co. revoked B.’s power of attorney 
8c granted a power of attorney to C., who, as agent 
of the co., ousted D. from possession of the pro- 
perty. D., though the holder of a power of 
attorney from the debenture-holders & the trustees 
of the debenture-trust deed, was unable to recover 
possession, as Peruvian law recognised only the co, 
as legally entitled. On motion : — Held : the co, 
must be ordered to revoke its power of attorney to 
O. & to execute a new power to the nominees of the 
debenture-holders, authorising them to take pos- 
session of the property on behalf of the receiver. — 
Re Huinac Copper Mines, Ltd., Matheson & Co. 
V. The Co., [1910] W. N. 218. 

2976. Conduct — ^Principal acting bimself.] — ^If a 
man makes a feoffment of lands in two towns & 


PART XI. SECT. 2,SUB-SECT.l.— A. 

2965 i. A xithoriiu primA facie re\X)cable,] 
--'rUc authorit y of an t-o soil land 

jnay bo rovukod at any time before a 
valid 8c binding contract hoa be(m 
entered into, even altUougli he liaa 
alrcMMly made a verbal bargain. — 
VVkkkes V. Dale (1888), 14 V. L. R. 
159.— AUS. 

296511. .1— Cantlte c. Coaticook 

Cotton Co. (1887). 30 L, C. J. 136; 16 
R. L. 624. Q. B.— CAN. 

^ 2965 ill. .1— Galibeut v. Atteau 

(1902), 23 C. S. 427.— CAN. 

2965 Iv. .1 — lUuon v. 1 *oroopine 

Three Nations Gold Mininq Co. 
(1911). 17 n, do J. 415.— CAN. 

2965 V. .1 — A principal oandotor- 

mlne the authority given to an agent. — 
BITIJIKBK Ball V. iNDURPUTrEK Kowar 
(1865). 3 W. R. 41.— IND. 

2965 vi. Subject to agent's right 'o 

damaQes ,\ — An agreement whereby the 
owner of immovable property appoint*) 
another as his agent for a period of 
hree years to effect the sole thereof. In 
conslderaMon of a commission 8c ex* 
pensee. Is a contract of agency. 8c may 
t>e cancelled at any time subject to 
payment of damages If oanoclled with- 


out Hutticient reason. — II udon v. Cool 
( 1912), y. R. 42 8. C. 228.— CAN. 

PART XI. SECT. 2, SUB -SECT. 1.— B. 

2976 i. Conduct — Oenered statement of 
Zaic.l — Tho principal may always revoke 
his agent’s authority, even during tho 
exclusive period reserved to tho agent, 
8c though there be a proviso that the 
recall should bo In writing ; it is sufD" 
cient, no matter what means are 
adopted, that tho principal's wish to 
terminate tho contract should be 
I* clearly comprehended by the manda- 
I tory. — OVRC. Lboours (1914), Q. R. 47 
I S. C. 85.— CAN. 

I 2976 ii. Principal acting himself. 1 

— Pltf. having sued her husband for 
alimony, deft, proposed, on condition of 
tho action being discontinued, to settle 
I certain property on pltf., in consldora- 
, tlon of her executing a deed of sepora- 
I tiuu 8c undertaking to release all claims 
I against him. Negotiations took place 
i between the solra. of the parties, 8c 
' terms were agreed to by deft.’s solrs., 

: but not before deft, had communicated 
directly with pltf. saying that, as the 
offers made by him had proved nnsatls- 
factory, ho had decided to change 8c 
make another offer. Pltf. sought to, 
enforce the agreement entered Into by 


I deft.'s solrs. : — Ueld : deft.’s luttor to 
I pltf. would have put an end to Ids solrs.’ 
I authority. — V ardon v . Vardon (1883), 

' 6 O. R. 719.— CAN. 

2976 ill. .1 — Apersouintend- 

ing to take out letters of administration 
cxoculod a power of attorney to a 
creditor of tho intestate, authorising 
him to receive all moneys due to the 
intestate, & pay himself. Tho ap- 
pointor afterwards revoked the power, 
8c himself took out letters of administra- 
tion : — Held : tho power was not valid 
against tho administrator. — Sinclair 
V. Dewar (1872). 19 Or. 69.— CAN. 

2976 iv. Notice amounting to re- 

vocation.] — Deftb. appoint^ed pltf. 
jointly with L. as commissiou agents 
for tho sale of wines & spirits. The 
agreement provided for payment of a 
fixed commiBion upon sales effected, 8c 
a weekly salary, besides travelling 
expenses & the rent of an office ; further, 
tho engagement was for six months, 8c 
was liable to be terminated by either 
party upon six months’ notice. L. died 
shortly afterwards. Some weeks after 
hla death defts. wrote to pltf. : ** Tho 
death of Mr. L. alters our arrangements 
altogether. You are at liberty to 
throw up our agency if you wish it; 
to make all things in order, it would 
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grants a letter of attorney to make livery, but be- 
fore livery by attorney the feoffor himself makes 
livery of the land in one town, that will operate 
as a countermand of the letter of attorney as a 
whole.— Smith & Jenning’s Case (1610), Lane, 
97. 

2977. •] — Action brought by principal 

against a third party revokes a letter of attorney to 
collect from that third party. — A non. (1700), 12 
Mod. Rep. 409 ; 88 E. It. 1414. 

2978. -J — A proxy made by a canon to 

act for him in his absence in all corporate business 
is not revoked by the canon having in an inter- 
mediate period appeared & acted for himself. — 
Evre V. Lowell (1782), 3 Doug. K. B. 66 ; 99 
E. K. 541. 

2979 . Subsequent disposition of property by 

principal’s orders.] — A. accepted a bill, made 
l)ayable at defts.* house, which was indorsed to 
pltfs., who discounted it. The bill was presented 
to defts., when due, & dishonoured. Two days 
afterwards money to take up the bill was remitted 
to clefts., & they were requested to follow it in 
who.sesoevor hands it might be. They tendered 
the money to pltfs., who had sent back the bill the 
day before l>o the drawers. Defts. received an 
order from a house (to which the letter inclosing the 
remittance referred them for advice) to hold the 
money to the credit of that house, as they had, by 
desire of A. the acceptor, advanced to him the 
amount of money then in defts.’ hands for purpose 
of taking up the bill : — Meld : this was a sufficient 
countermand of the money on part of A. — Stewart 
V. Fry & Chapman, No. 2845, ante. 

2980. — .] — TI.&Co. consigned goods to 

B. mth directions to sell & pay the proceeds to F. 
on account of a debt, B. undertook to do so, but 
notice was not given to F. H. & Co, afterwards 
wrote to B. requesting that the goods sJiould bo 
sent to iVmerica for disposition there. II. Co. 
thereafter became i)kpt. : — Held : the directions 
accompanying the consignment wore revoked by 
th(i subsequent disposition of the property. — • 
Scevrr r. Forcher (1817), 3 Afer. 652; 36 E. R. 
250. 

.'--Distd. Fitzgerald v. Stewart (1828), 2 Sim. 

; Hailey v. Uulverwell (1828), 8 13. & C. 448. Expld. 
(jarrard v. Ijauderdajr (1831), 2 liiiHti. Sc M. 451 ; Baron 
r. Husband (1833), 4 B. Sc Ad. Oil ; Brlnd r. Hampshire 
(1830), 1 M. Sc W. 305 ; lie Douj^las Sc Anderson, Ex p. 
(^etterell. Hill (1837), 3 Deae. 12, Distd. Hutchinson v. 
Heyworth (1838), J) Ad. Sc El. 375. Reid. Malcolm v. 
Scott. (1843), 3 Hare, 39; Sims v. Brutton & (UippcrUni 
(IS.'iO), 5 Kxch. 802 ; Frith r. Forbes (1802), 4 He tl. F. & 
.1. 409. 

2981. Principal staying suit instituted by 

agent.] — A suit was instituted by A. in the name of 
B., under a power of attorney, <fe a decree was made. 
Deft., who was aware the suit was in fact prose- 
cuted by the attorney, made an arrangement with 
B. that all proceedings should be stayed for 12 
mouths ; Si this arrangement was embodied in an 
order made upon the application of deft., & by con- 
sent of B., but without the concurrence of the 
attorney. A petition was afterwards presented by 
the attorney, praying the order might be discharged 
for irregularity, A that the attorney might be at 
liberty to prosecute the suit without the inter- 
ference of B. : — Held : no part of the prayer of 
thi.s x)etitiou could be granted. — 1 ’entland v. 
C^u ARRINGTON (1837), 3 My. At Cr. 249 ; 40 E. R. 
920. 


Termination op Agency. 

2982. Additional instructions not revocation 

j of original instructions.] — A person purchasc'd a 
I sliip of C. in consideration of throe bills of exchange, 

! which he indorsed At delivered to the vendor. 

About tlie same time he wrote an order to his agent , 
W., directing him to pay the amount of one of the 
bills, £7 50, to C. , out of the freight of the ship. By 
a subsequent written order he directed W. to 
I satisfy out of the freight the amount of any current 
j bills given by him in jiayinent for the vessel. W., 

I after accepting both orders, discounted for (\ the 
; £750 hill. Upon construction of the orders A: cir- 
cumstanees of the case generally: — Held: the 
1 second order was not a revocation of the Hist-. — 
Miln (Milne) v. Walton (1843), 2 Y. A: C. Cli. (Jas. 
354 ; 7 Jur. 892 ; 63 E. R. 156. 

2983. Correspondence not amounting to revo- 
cation.] — In July, 1849, A. gaveB.,tho seeietaiy of 
a joint-stock co. in the course of foiinat ion, a power 
of attorney authorising him to executti the deed of 
settlement in the name of A. for five shares. In 
Aug. a correspondence passed belwei‘n A. A: B. to 
this effect: — A. desired to terminate all couuectiou 
with the CO. ; B. requested A. to i)ay the calls ; 
A. hoped the directors would t^xcuse him, Sc B. 
stated the directors .would not release him. No- 
thing further took place between A. B. In Oct. 
the co. was comjdetely registered A: B. ex<icuted the 
deed of settlement in the name of A. The co. was 

1 wound up : : (1) A. had not revoked the 

I power of attorney ; (2 ) lie was jiroperly xdaced on 
the list of contributories of the co., in respect of 
j five shares. Qu. : whether A. could revoKo the 
1 x^ower ot attorney. — Fc Ska Firk Sc> Life Assur- 
! A NCE Society, Ex p. Burton (1852), 21 L. .I.(’h. 

! 781 : 19 L. T. O. S. 162 ; 16 Jur. 967 

i 2984. . 1 — A chocpie was draw n by T. in 

D.’s favour. D. authorised T. to x>ay the umoiinl 
to H. The che<mc not being paid, D.’s attorn<‘y 
wrote a letter to T. threatening an action. Sc after- 
wards T. paid the amount t#> H. : — Held : (J ) tlio 
letter did not in law amount to a revocation of II. ’s 
authority to receive ; (2) it wixs a question of fa<*t 
to be loft 1.0 the jurv. - Dolman v. Telt (1863), 2 
New Rep. 29. 

2985. - Mere intention to create new power.] 

— In an action by the trustee of A. against the U. 
Bank for not jiaying over to A. certain dividends 
rtsceived by defts. under a power of attorm^y, it ap- 
X»oared tliat A., a married woman, l)eing entitled for 
her seiiarate use to the dividends of certain Clovi. 
stock standing in tlie name of pltf. Sc anotlier as lier 
trustees, x>ltf . gave to defts. a x^ower of attorn(‘y to 
receive the dividends. At at the same time directed 
them to x>ay the dividends to A. A. dir<*ci.ed defts. 
to x^y the dividends toB. A: (J., l>ankerH at Brussels, 
to whom she had ydedged tliem for advance's made 
to her husband. Defts. for some time i)aid tlie 
dividends to B. At O., but at lengtli A. wrote to 
defts., infoiTning them that in consequence of tiie 
j death of one of her trustees she had been oldiged t o 
: have a neAV power of atU>rney made to receive her 
! own dividends, At she would not have occasion to 
I trouble them to do so ; no new power w^as oxticuted 
; Sc defts. received the ensuing half-year’s dividends 
, At x>Rid them over to B. At C. :--IIeld : (J) the 
I authority given by pltf. to defts. to recjeive A apply 
i the dividends had never been revoked ; (2) the 
* letter from A. to defts. did not airiount to a ri*v()ca- 
1 tion. — Clerk (Clarke) v. Laurie (I^awrik) (1857 ), 

I 2 H. At N. 199 ; 26 L. J. Ex. 317 ; 29 L. T. O. H. 


lie an well tliat wo hereby tfive you 
notice to termiuato our affreeiuout In’ 
Hlx months from tills date ; tills will 
irivc us the jtower to do so if we wish. 
We say not we shall do so ; time Sc 
your own exeTtions will be the tost '* : — 
Held : this letter was a notice Buffl. 
ciently clear Sc specific to terminate 1 he 


cnfira(?ement. — K eon v, Haut (1809), 
17 W. 11. 681, Ex, Ch.— IR. 

2976 V. Lapse of lime — Laches .) — 

If a considerable time has elapM'td sinof' 
the giving: of authority to a land agent 
to sell land. Sc nothing has been done 
in the meantime, it will be assunicd the 
I agency has ceased ; but where autho- 


j rlty was given In July, &. comniunicu* 
tions passed In Oct. & Apr. on the basis 
of the agency continuing. Sc the agent 
elltxjted a sale in the July following. ' 
f-icmljle : it could not Imj said 1 he 
I agent’s authority bail lapsed. - Hilixjn 
r. MacHonalI) (1902), 21 N- Z. L. Jl. 45 
--N.Z. 


J. — ^\"OL. I. 


Y Y 
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5 W. R. 029’; 157 K. R. 


Heel. 2 . — Termhuilion hy act of parties: Sub-seti. 1, 
li.; sab’sevt. 2. ScrJ, 2 : Su b-sec ts. 1 <& : 2.] 

203 ; 3 Jur. N. S. 047 
83, Ex. Oh. 

Annotatitma : —Distd. Frith v. B’rith, [1906] A. 0. 254, P. C. 
Refd. Fitzmauricc; v. Baylcy [1857), HO L. T. O. S. 2:i0, 
Kv. ('h. Mentd. JO- Haniuurs KmproHH Oold Mining & 
i icvrlttjmicnl <’o,, ('urriii(*luw]’ri (’aHO, [1896] 2 <Jh. 6IH, 


c. A. 

2986 . Subsequent power executed by partner. ] 

— A power of attorney to vote at the choice ol 
aH8i[;iic}Os by one i)artner in a firm is revoked by a 
Hiii),se<iuent power executed by another partner. 
— /»V DoUBH, h\r p. liANlSTEK ('O. (1800), 15 
L. T. 53. 

2987 . - Request for return of deeds lodged with 
agent to obtain loan.] - A wife, during the absence 
of iuu* husband in India, delivered certain deeds to 
11. for tlie jiurpose of raising money on them. II., 
alter some time, ri'present^d to luu* tliat lie found it 
impossible to obtain a loan without tlie signaluri* of 
the husband, but k<‘pt tlie deeds. She repeatedly 
asked for their return, hut he from time to time 
made excuses, saying, finally, he had got into 
trouble, her deeds, together with all his own 
papers, were in th(; hands of his solrs, lie had, in 
tlie m<‘antime, raised ^ used for his own purpo.ses a 
sum of £1,2(K) hy forging a mtge. in the husoand's 
name : — Held : the wife having asked for the re- 
turn of tlu‘ deeds, had put an end to th(i agency of 
11., A was not bound by his dealings with the pro- 
perty. — Eox V. Hawks, Hawks v. P\)x (1879), 13 
Oh. 1). 822 ; 49 E, ,1. Oh. 579 ; 42 L. T. 922 ; 28 
W. 11. 95(1. 


Annulation: -Distd. lif’ Hroton’s KHtatc, llrcteiir. Woollv'fii 
(1881), 17 Ch. 1). 410. 

Voluntary winding up of principal company.] 
See Part VIII., Meet. 3, Sub-seet. 3, A. (c), ante. 
Principal ceasing to carry on business.] - aS'cc 


Sect. 3.— TERMINATION BY OPERATION OF 
LAW. 

Sub-sect. 1. — DEA'm. 

2989. General rule.] — In the case of principal & 
agent the death of either party puts an end to the 
relation (VVilles, J.). — Farrow v. Wilson (1899), 
E. R. 4 0. P. 744 ; 38 L. J. C. P. 329 ; 20 E. T. 
810; 18 W. R. 43. 

2990. .] — Watson v. King, No. 3033, post. 

For full aims., see S. C. No. 30:1:1, post, 

2991. Death of principal — Power to collect wages.] 

— A. being indebted to B. makes a letter of attorney 
to him to receive all such wages as shall after become 
due to him, then goes to sea, & dies ; this authoi ity 
is determined, so that B. cannot compel an account 
of wages, if any due, at making the letter of att or- 
ney, much less of what after became due ; but the 
administrator must pay according to tlie course of 
law. — .Mitchell??. Eades (Edes) (1700), Prec. i'h, 
125 ; 2 Vern. 391 ; 24 E. R. 90. 

AntUiUition : — Apld. bcpanl r. VtTnon (1813), 2 Voh. & H. 51 . 

2992. .] 1 *ow(M‘ of attorney to receive 

wages is revoked by death of the principal. — 
Wallace v. Cook (1801), 5 Esp. 117. 

2993. Agent chargeable as executor de son 

tort after. ) — Alt hougli a jierson cannot he charged 
as exor. de son tort while he acts under a power of 
attorney, made to him by one of several exors. who 
has proved the will, yet if h(‘ continui's to act after 
death of such exor. he may be charged as exor. de 
son tort, though he acts under advice of another 
exor. who has not prov(‘d. --(’oi'tle r, Aldrich 
( 1815), 1 Stark. 37 ; 4 AE & 175; 105 E. R. 

799. 

Annotations CotkSA. Sykes r. SykOh (1870), L. U. •* (\ I\ 

113; lie Lovett, Ambler r. Liudriay (1870). Ch. D. 198. 


l*arl N'lIE, .Sect. 3, Suh-seel. 3, A., ante. 

Principal dismissing agent.] NVe Part VIII. , 
St‘cl . 3, Suh sect. 3, B., ii7ite. 


S(Hi-SE(T. 2. — By Agent. 

2988. Agent firm dissolving partnership.] — 

Bovine, Etd. v. Dent & Wilkinson (1991), 21 
T. E. it. 82. 


2994. Insurance broker’s authority to re- 

ceive returns of premium.] - After th(‘ death of an 
underwriter a broker, who has anaccountopim wil li 
him for premiums due to the underwriter & has had 
authority to receive returns of iiremium for him k 
pltice them to his credit, can no longer receive or 
retain any further returns of premium, hut is bound 
to pay over to his exors. the amount of all pre- 
miums due at his decease without setting off the 
: returns. — Hoc.stoun (Houston) v. Rohertson 
(1819), 0 Taunt. 418; 2 JNlarsh. 138; 128 E. R. 
1109. 


PART XI. SECT. 2. SUB-SECT. 2. 

a. Assign me at of agency aureemeni.] - 
M( I>(>N\i,n r. Lkahi.ky (1914 >. 27 

W. L. n. 721; 20 I). L It E57.- CAN. 

PART Xi. SECT. 3. SUB-SECT. 1. 

2991 i. Ikath of principal I'oirer to 
transjer shares. \- H. wus (In* n*«:iHU*rod 
iioliliT of .Mlijiri'H in a eo. Hofort* his 
ih'ath his name \va.s \vrit(iMi hy his wife 
ill IiIh request at the Ixittoin of a liUink 
Linn of transfer indorse<l on the share 
eertllleute, the Himialnre lH‘inK int- 
iMwwd l>y H.'s Hon : JieUl : H.’h wife 
Inni tu'quireti no i>roiK'rly in tin* .sliureH 
ilnrlntf his lifetime, the net of siKihnk 
e<»nferrlntf on her no nmre than an 
authority to deal with the Hiiaren, 
w’hleh wtus revoked hy H.’s death. — 
Casti.kman r. Waohoiin (1908), 41 
U. 88. CAN. 

2991 il. AuUiority to buy.] -An 
liRtuii obtained on eredlt from ikthoiis, 
with W'htun hlH priucdpal had mnni in 
tu^otiation, a supply of furniture for 
the ImiiHe of the principal in which he 
had intended carryiiiR on ImslncHa, hut 
iH'forc any blndltiK agrecinent wa« con* 
eluded, or the furniture delivered, the 
prirvcltwl died abroad. In an aetlon for 
upetdflc p«‘rforii»»uee : - //W(f ; (1) the 

authority of the aoviit was delerudnetl 


i l»y the prlneipal's death; (2) sjHvitie 
1 performance mu.st. he refused.- - 
I jAi’Ql'iis r. WOUTHI.NUTO.V (1859), 7 Gr. 

I 192 . -CAN. 

i 2991 iii. • — Transfer of deposit after. 1 
i — M. indorsed a deposit receipt & de- 
livered itloS.jStatim? that it was for K. ; 

S, indorsed the d<K*uinent, Hi, after .M.’s 
death, ]>re.s<‘nted il to the hunk, wlio 
t ran.sferred the amount to .s. without 
notice of M.’s death. In an action hy 
the administratrix of M. against the . 
luiiik ; - Held: if the transiu'tiou eon- : 
stituteil S. an mreiit of M., his autho- 
rity was revoked hy M.'s death. — ' 
MoOUK I’. UUSTKII llANKIXd ( ‘o. (1877), 
j 1. H. 11 C. L. .512 ; 12 T. 1.. T, 5. --1R. 

! 2991 iv. - - lull draxm after hut Im! fore ^ 

i not we of death.] --.V mandatory or factor 
i of a person uhroad Is entitled to ac\. in 
I that eharm'ler, until he rweive auth<*n- i 
, tie intclU8X’«c*e of the death of his 
I'.onstituciit . & may draw a hill after the 
death of Ids priuriiMil.— C ampbkli. r. 
AndrRhon (1829). :i W. & S. 384 ; 5 ,S. 

; «8 ; 4 Uli. N. S. 513 ; 5 K. H. 18:L— 
SCOT. 

I 2991 V. Authority to agent creditor 

difUingxxished from equitable assignment,] ; 
— PendiiiK a suit on a lutKO. for fore- 
closure & sale of the inUrt'd. premises, 
the mtgor. executed & delivered a 


writiiq^ in favour of a creditor authoris- 
ing? him to collixd , nniover, & rt*oeive, 
& apply on account of his debt, any 
siirplns from the sale, & dwlariuk that 
the power sliould not he revoked hy his 
death. The sale resulted in a surplus. 
Ilehire the .sale the int+for. died 
HeJd : t he writing u'as not an equitable 
a.ssiK:ninent, but a j>ower of attorney 
revocable hy the jfrantor's death.- - 
(‘HAPMAN r. Gtlftu.an, 21 (*. L. T. N. 
9(J ; 2 H. Eq. 129. -CAN. 

2991 vi. — — SaJc effected after.] — A 
t«*stator devised his real estate in trust 
for wile. Sliortly after his death a 
friendly suit w'as instituted in Uh. in 
Kukland for udmini.stration of the 
estate. In this suit the trustee w'as 
deft., & an order \va.s made for the 
appointment of a receiver to collwt 
the assets in ('anada. & sell the lands 
there. Aft er the deat h of such receiver, 
the uKcnta of the trustee in Uanada, 
who hml inanaired the estate for the 
deceased receiver, oontinu€*d to collect 
the assets & make sales, with the know- 
ledtfe & concurrence of the trustee & 
the parties In Kutrland : — field : such 
sales w'crc not void, & would be en- 
forced or not. as, In the circumstances, 
seemed proj^er.— S tk’KNKY r. Ttlee 
( 1867), 13 Gr. 193,— CAN. 



Part XL — Duration and 

2995 . .] — HousTOUx r. Bordenave i 

(1816), 6 Taunt. 451 ; 2 Marsh. 141 ; 128 E. R. 
1110. 

2996 . Contract for necessaries made after.] 

— ^A., having for some years cohabited with B., who 
passed for his wife, went abroad, leaving B. her 
family at his residence in this country, & died 
abroad : — Held : B. having the same authority to 
bind A. by her contracts for necessaries as if she 
had been his wife, A.’s exor. was not bound to pay 
for any goods supplied to B. after his death, al- 
though before information of his death had been 
received. — B lades v. Free (1829), 9 B. & C. 107 ; 

4 Man. & By. K. B. 282 ; 7 L. J. O. S. K. B. 211 ; 
109 E. R. 63. 

Annotations : — Oonid. Smout n. Ilbery (1842), 10 M. & W. 1. 
Reid. Bradbury r. Morgran (1802). 1 H. & C. 249 ; Salton 
V. New Boeaton Cycle Co. (1899), 69 L. J. Ch. 20. 

2997. Blank acceptance filled up afterwards.] 

— Carter v. White, No. 3051, post . 

For full sec S. C. No. .*1051, jjost. 

2998. Death of one of two Joint principals.] — 

Serhble : a power of attorney by husband & wife, 
severally respectively appointing an attorney to 
surrender the wife’s customary tenement into the 
lord’s hands, is revoked by the death of the wife, & a 
surrender subsequently made by the attorney is 
inoperative. — G raham i\ .Tackson (1845), 6 Q. B. 
811 ; 14 L. J. Q. B. 129 ; 4 L. T. O. 8. 331 ; 9 Jur. i 
275; 115E. R. 306. 

2999. Sale effected after.] — A testator, resi 

dent in Jamaica, by his will made a specific beemest 
of half of certain stock, afterwards directed his 
agents in London, who held a power of attorney 
from him, to sell out part of the whole. Testator 
died before the sale was made, && tht? agents, in 
ignoranceof thatfact, effected the sale as directed: 
— Held : the legatee was entitled to have the amount 
of half the stock which was standing in testator’s 
name on the day of his death. — H arrison v. Asher 
( 1848), 2 I)e G. 8rn. 436 ; 17 L. J. Ch , 452 ; 12 
L. T. O. 8. 25 ; 12 Jur. 833 ; 64 E. R. 196. 
Ajuwtation: — Reid. ThoiuaH t». ThomaH (1859), 1 L. T. 208. 

3000. .] — A. agreed with B. that ho 

would endeavour to sell a picture belonging to B. & 
that if ho did so B. should pay him £100. B. died 
before the picture was sold. In an action against 
13. ’s administrator : — Held : the authority from 
B. to A. to sell the picture was revoked by B.’s 
death. — C ampanari v. Woodburn (1854), 15 C. B. 
400 ; 24 L. J. C. P. 13 ; 24 J.. T. O. 8. 95 ; 1 Jur. 
N. 8. 17 ; 3 W. R. 59 ; 3 C. L. R. 140 ; 139 E. R. 
480. 

3001 . No ademption o! specific legacy.] 

— A testator was one of three part-owners of a ship 
had specifically bequeathed his shares to certain 
persons. The managing owner in testator’s life- 
time had, as agent for the other part-owners, offered 
the ship for sale. This offer was validly accepted 
by a telegram, handed in subsequently to testator’s 
death : — Held : there was no ademption by reason 
of there being no binding contract. — Re Pearce, 
Roberts v, Stephens (1894), 8 R. 805. 

3002. Death of partner of firm.] — T asker 

r. Shepherd (1861), 6 H. & N. 576 ; 30 L. J. 


Termination op Agency. 691 

Ex. 207 ; 4 L. T. 19 ; 9 W. U. 476 ; 158 E. R. 
237. 

Annoiaiiona : — Consd. St Distd. Phillips r. Alhambra Palace 

Co., [1961) 1 K. B. 59. Reid. Brace v. Colder, [1895] 2 

Q. B. 253, C. A, ; Friend v, Youngr, [1897J 2 Oh. 421. 

3003. Renewal of lease not completed before. ] 

— ^After some negotiations a landlo)rd, by his a^nt, 
stated in a letter to a tenant the terms on which he 
would renew his lease, but added he would expect 
an answer within a month. The landlord died 
7 days afterwards & on the following day the tenant 
& a^nt, both of whom were then ignorant of the 
death, met, & the tenant signed his acceptance of 
the terms ; — Held : there was no binding contract. 
— Garb v . Levingston (1865), 35 Beav. 41 ; 66 
E. R. 809. 

3004. Death of agent — Death of one of two Joint- 
agents. J — If a letter of attorney is made to two, & 
one dies, the authority ceases. — A dams v . Buck- 
land (1705), 2 Vem. 514 ; 23 E. K. 929. 
Annotations: — Consd. Hudson v. Hudson (1737), West 

temp. Hard. 155. 

3006. Death of partner of firm.] — Before 1895, 

manufacturers had emidoyed F. & CV>. to sell goods 
for them on commission. The course of busino.ss 
was for E. &; Co. to send goods to F. & Co., who 
would forward them to the f)urchast?rs, receive the 
purchase-money, <fe after deducting their commis- 
sion, account to E. & Oo. for the balance. In Jan., 
1895, one of the partners in F. & Co. died, & the 
business was then carried on by the surviving 
partner. 8hortly before the death F. & (^o. had 
i procured an order for goods, none of which were 
delivered until after the death, when they were sent 
to the surviving partner, w^ho forwarded them to 
purchaser & received the ])ur(jhaso-money, but did 
not account for it. In 1896 E. & Co. obtained 
judgment against tho surviving partner for the 
balance of the account due to them from F. & Co., 
but nothing was recovered under that judgment. 
On a claim by E. & Co. to i)rovc against tho estate 
of the deceased partner, as to the transactions 
which took place after the death : — Held : (1) tho 
contract of agency between F. & Co. E. & Co. was 
determined by the death ; (2) no “ debt or obliga- 
tion ” within Partnership Act, 1890 (c. 39), s. 9, 
had been incurred while the deceased was a partner ; 
(3) his estate was not liable, — Friend v. Young, 
[1897] 2 Ch. 421 ; nub nom. Re Friend, Friend v. 
P'riend (1897), 66 L. J. Ch. 737 ; auh nom. Re 
Friend, Friend v. Young, 77 L. T. 50 : 46 W. R. 
139 ; 41 Sol. Jo. 607. 

.— FoUd. BaKol v. Miller, [19031 2 K. B. 212. 

Ezpld. North American Lund & Timber Co. v. WatkinH, 

11904) 1 CIi. 242. Refd. Re BoHweJI, Merritt v. BohwcII. 

11U06J 2 Ch. 359. Hentd. Seymour v. Pickett, 11905) 1 

K. B. 715, C. A. ; Henry r. Hammond, [1913] 2 K. B. 515. 


Sub-sect. 2. — Bankruptcy or Winding-up. 
See , also . Bankruptcy & Insolvf.ncy; Com- 
panies ; Master & Servant. 

8006. General rule.] — Bkpey. determines a power 
of attorney. — M arkwick v. Harding haM (1880), 
16Ch. D. 339; 43 L. T. 647 ; 20 W. R. 361, O. A. 
For full arms., see Bankruiti^y & Insolvency. 


2998 i. Death of one of two joint* ' Ahhoon. op Scotland v. Douglas 

princijpals ,] — One of a number of per- ; (1886), 13 R, 910. — SCOT, 
hons, who were to grant a bond as cO' : 

"S'*?”.**' .*.*' ^ r«t"rncd it to the \ part XI. SECT. 8, SUB-SECT. 8. 

agent for himself & his co.obliKants. ! 

Before all ha<l Bigned or any money had I 3006 I. General rufe.l — B., entitled as 
been advanced, & while the Ixmd was ! one of tho next of kin to a portion of a 
yet in tho hands of the agent, tho * fund devised to trustees. Joined with 
person who had signed died : — Held : i her husband A. in executing a power of 
tho implied mandate to deliver the deed attorney to 8., empowering him to 
after the other signatures lind been ' receive tho money, S. received a sum 
obtained fell by the mandant's death, ' of money under the xrower of attorney, 
Jc, the deed being In fact undelivered, ; but on the very day of its receipt this 
his exors. %vore not bound. — Life ' sum was attached In S.'s hands by one 


who hail issued process against A. as 
an aliHcnt or aijscondiug debtor. S., 
prior to Ids receipt of the money, liad 
notice that A. had been adjudicated a 
bkpt. in England. In an action by B. 
claiming the money in her own rigid : — 
Held : A.’s bkpey. determined tho 
power of S. to receive the money, & 
as it had not i>een reduced into A.'s 
rMiHscsslon. it must be treated as If still 
remaining In the hands of the trustees. — 
Ropkr V. Shannon (1890), 8 N. S. R. 
146.— -CAN, 
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.S’ec<. 3. — Termination by operation of law: Sub- 
sectM, 2, 3, 4 5.] 

3007 . ,] — A creditor went to Paris with the 

consent & approbation of the sureties to make the 
best terms he could with the principal debtor, 
whose solvency was doubtful. After the departure 
of creditor the sureties became bkpts. The credi- 
tor having no notice of the bkpcy. of the sureties, & 
relying on the authority given to him by them, 
effected a compromise with ))rincipal debtor: — 
Held : the authority was not determined by bkpcy. 

— Re MacDonnkll, Ex p. MacDonnell (1819), 
Buck, 399. 

3008. .] — A., having an interest in a fund, 

execut(id to the trustee of the fund a power of 
attorney to sue in respect of it, & afterwards took 
the benefit of the Insolvent Act : — Held : his in- 
terest in the f imd was thereby divested out of him, 
iV, the power of attorney was recalled. — D awson v. 
Sexton (1823), 1 L. J. O. S. Ch. 185. 

3000. Formal act requisite to complete authority.] 
— M. & (Jo. Tuade a mtge. of a ship at sea, all the 
requisites required by the Navigation Acts respect- 
ing the transfer of tiie projierty in ships at sea were 
complied with. They also gave a power of attor- 
ney t-o A. to execute th(i indorsement upon the 
certificate of registry when the shij) should return 
home. M. A (Jo. became bkpts. After the bkpcy. 
the siiip returned liome, & A. executed the proper : 
indorsements ui)on the register within 10 days after ; 
the ship’s return: — Held: the power of attorney ! 
was not revoked by the bkpcy. — Dixon v. Ewart . 
(1817), 3 Mer. 322 ; Buck, 91 ; 30 E. R. 123. I 
AnrwUitioHH : — Diitd. The .John (1830), 2 llayr. Adin. 30.). | 

Consd. Hoywou v. tllliHon (1847), 4 ('. Ji. 121. Retd. The I 

Margaret Mitchell (l^-'iH), Sw. 382 ; l)e Wolf t\ Pitcairn 

(IHOO), 17 W. K. 01 1. 

3010. Decree of insolvency in colonial court.] — 

Remhie : a powto* of al torm-y to sell a ship is no! 
revoked by a d(M 0 *ee of the gnuitor's insolvency in a 
colonial I'osse.ssion, so as to irivalulatc a bond fide 
exercise; of the povve‘r beifore notice of theiu.solvency. 
— The jM.MKiAKiOT .Mitpiiei.l, No. 2974, ante, 

3011. Bankruptcy of agent not necessarily revoca- 
tion. lMi;(\\Lh V. Ai^stjialian .Meat ('«>., Ltd. 
(1870), 19 \V. R. 188. 

3012. .] Bailey r.TiuutsToN A (\).,]/rD., 
[1903J 1 K. B. 137 ; 72 L. J. K. B. 30 ; 88 I.. T. 
43 ; 51 W. R. 102 ; 10 Mans. 1 C. A. 

3013. Bankruptcy of foreign company.) — A 
contract made* betwt'en a co., carrying on business 
in England, A a foreOgu incoi'jxnated co., which 
had no i)lace of business in hJngland. contained 
a clause whereby the contract was to bo con- 
strued according to Engli.sh law, A the fomgn co. 
agrec'd to submit itself to the jurisdiction of the. 
English ct s. A api>ointed R. in London as it s agent, 
on whom any writ e)r other legal process might be 
served, A such appointment was not- to be revocable 
unless sojiie other agent was aj)i)ointed, A service 
of any writ or other process upon such agent was 
lo be deemed good service on the foreign co., which, 
for this purpose, elected domicil at the ofilce of R. 
in London. No other agent was appointed, A the 
foreign co., having become bkpt., refused to carry 
out tlie contract, whereupon an action was brought 
against it A the writ in the action was |)ersonally 
served on R. at^ his ofilce in Ijondon, according to 
the terms of the contract. An a|>plication was 
made by defts. to set aside the writ as not being 
properly sc^rved according to R. S. C’., O. 9, r. 8 : — 
Held : ( 1 ) it was competent for the parties to agree 
to a fiarticular mode of service A to appoint a 


particular person as agent to accept service ; (2) 
the authority of such agent to accept service was 
not revoked by the bkpcy. of the foreign co. ; 
(3) the service of the writ was good, although not in 
accordance with the rule. — T harsis Sulphur A 
Copper 0©. v. Socii^it Industrielle et Commer- 
CIALE Des Metaux (1889), 58 L. J. Q. B. 435 ; 60 
L. T. 924 ; 38 W. R. 78 ; 5 T. L. R. 618. 

For full aims,, itee fOMPANiKs. 

Effect of compulsory or voluntary winding up 
of English companies. Sec (Jompanies ; Master 
A Servant. 


Sub-sect. 3. — Dissolution op Partnership. 

See^ also, Master A Servant. 

Death of partner.] —,966 Nos. 3002, 3005, anie. 
3014. Retirement of partner.] — Brace t*. Calder, 
[1895] 2 Q. B. 253 ; 64 L. J. Q. B. 582 ; 72 L. T. 
829 ; 59 J. P. (593 ; 11 T. L. R. 450 ; 14 R. 473. 


Sub-sect. 4. — Lunacy. 

See, also, Lunatk^s A Persons op Unsound 
Mind; Master A Servant. 

3015. General rule.] ; whether an attorney 
can act under a i>ow'(;r of attorney during the men- 
tal incapacity of the principal. — B eaufort (Duke) 
r. (ILYNN (1856), 3 Sm. A G. 213 ; 25 L. T. O. S. 
171 ; 1 .lur. N. S. 888 ; 3 W. R. 463 ; 65 E. R. 
636 ; affd. on another point, 3 W. R. 562, C. A. 

3016. Inquisition not conclusive as to date ol 

lunacy.)-- A. grant<Ml B. a power of attorney, dated 
July 4, 1834 ; in 1837 A. was found by inquisition 
to have been lunatic from .luly 1, 1834: — Held: 
(,he power of attorney w as valid notwithstanding. — 
Re Walden, Ex p, Bradbury (1839), 4 Deac.202 ; 
Mont. A (’h. 625: 9 L. J. Bev. 7; 3 Jur. 1108, 
C. of R. 

3017. , j -Tlu' lunacy of a principal, if so 

great as to rondc*r iiiiii incapable of contracting for 
himself, puts an end to an authority to contract for 
him previously given to his agent. —D rew r. Nunn 
( 187«), 1 Q. fe. 1). (t(5l ; 48 h. J. .Q. B. 501 ; 40 
L. T. 071 ; 4a J. J*. 511 ; 27 W. H. 810, V. A. 

AnnoltitioHS : — Apld. (’lull Uupublic r. Louilon & llivor Plato 

Hank (1S94), 10 T. L. H. (loS. (\ A.; Willie. Faber r. 

.Toyce (1911), 104 L. T. />7(>. Refd. Burke i?. Ai'ial'camate<i 

Soc. of Dyers. 11900] 2 K. H. aS,'!. 


Sub-sect. 5. — Other Causes. 

3018. Attainder of principal for treason. ]— In a 

marriage settlement there was a power for D. (who 
w’as thereby made t-enant for life) to make leases for 
three lives or 21 years. 1). made a lease not by 
virtue of his pow'cr to trustees for 99 years, if he 
should so long live, in order for the payment of his 
debts, A in the same deed he constituted the trus- 
tees his attorneys to make lea.ses for three lives or 
2 1 years, pursuant to the powder in the settlement. 
D. was outlawed for high treason, A the A.-G. then 
sought to compel the trustees to execute the power 
vested in them, by making leases for 21 years or 
three lives to such nominees as the Crowm should 
appoint : — Held : tlie authority given to the trus- 
tees to act as attorneys was destroyed by the 


receipt riKued by him in his own name 
only, & certified by pltf.’s attorney : — 
Heii : the money was properly paid 
out. — SlKBOl.n 1 *. Ck)NOLLY (1873),!. R. 
8 C. L. 149.— IR. 


PART XI. SECT. 8, SUB^SECTT. 3. 

b. Authoriiv of iHirtnershiu io dnnr 
money ouf of court — Payment to partner 
after dtMoluft’on.] — lUtf., by jKiwer 


of attorno', authorieed a firm to 
draw out money lodged in ct. by deft., 
&, after the dioHolutloii of the firm, the 
money wa» paid by the master to a 
member of the former firm, npon a 
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Part XI. — Duration and Termination op Agency. 


92T‘i 45 *'• Bunb. 

3019, Object of power accomplished— Broker to 
sell havii^ sold.] — If a man sells goods acting as a 
broker, the moment the sale is completed he is 
/wnc/ws officio, The terms of the contract cannot 
be altered except by the authority of the prin- 
cipal. (Lord Ellenborough, C.J,). — ^Buvckburn 
r, ScHOLES (1810), 2 Camp. 341. 

For full anus., see S. C. No. 724, ante. 


3020. Agent to effect bill of sale— On bill 

being executed.]- — A bill of sale in its operative part 
was stated to be given “ in consideration of the 
sum of £10 now paid by H. to C.” In the prepara- 
tion of the bill of sale D. acted as solr. for both H. 
At C., & on execution of the deed retained with C.’s 
consent £9 out of the £10 in i>ayment of his bill of 
<*osts in the matter, &. only handed C. the balance 
of £1: — Held: on execution of the deed, T). no 
longiu* held the money as agent for H. or had any 
duty to perform towards him, but held it as C.’s 
agent & could with (\’s consent retain the amount 
of his bill of costs . — Re Cann, Ex p, llvsr (ISHi), 
13 Q. B. D. ,36. ^ ' 

3021. Power to act during principal’s absence 

— After principal’s return.] — A power of attornev 
contained a recital that the donor was about to 
return to Australia, & was “ desirous of a]>pointing 
an attorney or attorneys to act for him during his 
absence from England. ’ ’ The operative part of the 
deed, which gave the attorney large powers of 
mtging. the donor’s ])roperty, contained no men- 
tion of the duration of tViose j powers : — Held: 
charges effected by the attorney upon the proi)erty 
of the donor while he was in h]ngland were invalid 
as against him. — Danby v, Coutts, No. 213,^>, ante. 

For full unns., see S. C. No. 24, ‘JT), ante. 


Solicitor .] — See Sot.icitors. 

3022. Custom.] — By cu.stoniof the Irish provision 
trade, the authority of a broker to sell goods of his 
firincipal (in the absoncfi of special authority to the 
contrary) expires with the day on which it is given. 
— Dickinson (Dk’kenson) r. Litavat. ( 1815), 4 
Oami). 279 ; 1 Htark. 128. 

Annotations ; — Ezpld. Trufiuan v. Loder (1840), 11 Ad. & 
Kl. .Oss) Consd. Siovc>>Tiffht r. Archibald (IS.'il), 17 
L. T. O. S. 264. 


the cause related, had been lost, & the agency in 
respect of such vessel had ceased. — T he Aor.\ 
City (1898), 79 L. T 307. 

Expiration of time.]— A’ce Part VIII., Sect. 3, 
Sub-sect. 1, L. (c). 

3025. Appointment of receiver by court.] — The 

appointment of a receiver & manager of the busi- 
ness of a CO. by the ct. in a debenture-holder’s 
action operates as a dismissal of the agents & ser- 
vants of the CO. — Beid v. Explosives Co., Ltd. 
(1887), 19 Q. B. D. 264 ; 56 L. ,T. Q. B. 388 ; 57 
L. T. 439 ; 35 W. R. 509 ; 3 T. L. R. 688, C. A. 

A nictations : — Consd. De (4rolle, Houdret r. Bull (1894), 
1 jVIaiiH. 118 ; Midland (^kuuiticH District Bunk v. Atiwoocl, 
(19051 1 (’ll. 357. Distd. Measures r. Measures, [19ioi 1 
Ch. 336. Dbtd. Whimiey r. Moss S.S. Co., [19101 2 K. B. 
813, C. A. Distd. I’arsons r. Sovereign Bank of Canada, 
(19131 A. C. 160. P. C. Mentd. Turner r. Ooldsinith (1891), 
60 L. J. (). B. 247, C. A. ; Robinson Printing Co. v. Chlo, 
[19051 2 Ch. 123. 

See^ further. Companies ; Receivers. 

3026. Agent of revolutionary Government — Sup- 
pression of revolution.] — During a revolution In 
Sicily the revolutionary (lovt. sent two of defts. as 
envoys to l^higland, ^ afterwards remitted to them 
luoneys contributed by inliabitants of Sicily with 
direct. ion.s to purchase a ship iherewitlj, tfe defts. 
applied the moneys accordingly. The lawful sove- 
reign of Sicily after he had re-established his autho- 
rity filed a bill clainiing the ship, which still re- 
mained in the port of Jx>ndon. Defts., in their 
answer, admitted the possession of documents 
relating to the mattc*rs in the bill, but said they 
held them as the agents & on hcfiialf of the persons 
who intrust <^d thenn witVi tlu* moneys, ik submitted 
that in the absence of such persons they ought not 
to be ordered to producer tin* documeuls Held ; 

( 1 ) pltf. repr(»8ented the contributors of tin* moneys ; 

(2) the revolutionary fiovt. being at an end, defts. 
had(*ither ceased to Ixi agents or trustees for any- 
one, or bocoirui agents or trustees for pltf. — Two 
8ICI1.TE.S (King) v. Willcox (1851), I Him. N. 8. 
301 ; 7 State Tr. N. H. 1049 ; 20 L. J. Ch. 417 ; 15 
.Tur. 214 ; 01 E. R. 116, 

.inmaations : ConsA. W S. A. r. I'rloJeau (1865), 2 Hem. A:, 
M. 559 ; II. S. A. v. MeRiu* (1867), 3 (Mi. App. 79. Expld. 
lleiineHsy v. Wriglit (1888), 4 T. L. U. 597. Kefd. AiiHtria 
r. Day (1861), 3 De G. F. & .1. 217. 


3023. Dastruction of subject-matter.] By the Principal ceasing to carry on business.] — Sec 

rules of a mutual assurance assocn., of which both ^**‘^'*^ VIII., Sect. 3, Sub-sect. 3, A., ante, 
the assured & insurer wore members, the policies 3027. Relation of principal & agent becoming 
weretocjommencconthedav the ship was accepted Wlegal — Outbreak of war Agent interned.] — In 
iV to continue in force for 12 ruonths from that time. Dll'! » pltf. defts. entered into a contract by 

The ship was accepted on Feb. 15, 1829, in June which pltf. became London agent for defts. ^ was 
suffered an average loss. On Oct. 21, 1829, one of receive a commission. I’ltf. was born in Oer- 
the couiuiittee, who had a power of attorney to many, after the outbreak of the? European wai he 
execute policies on behalf of the members, signed a interned in Sept., 1914, but as he was an 

policy on the ship on behalf of the assurer, the fact Alsatian of Frcmch extraction with auti-( Barman 
of the loss being at that time known to all parties : sympathies ho w.*us released in Oct., 1914. In an 
— Held : the fact of the loss having occurred before action to recover damages for breach of contract to 
the policy was executed was no revocation of the Pay commission i -Held : (1 ) the contract was not 

power of attorney. — M ead v. Davi.son (1835). dissolved by the outbreak of war, nor was its basis 

3 Ad. & El. 303 ; 4 Nev. & M. K. B. 701 ; 1 Har. ik, ' destroyed either by the outbreak of war or by 

W. 156 ; 4 L. J. K. B. 193 ; 111 E. R. 428. j pltf.’s temporary internment ; (2) pltf. was en- 

3024. — ^ — .] — Where a Scotchman resident out of ! titled to maintain the action. — N ordman v, 
the juris(Rction was sued in personam on the i Rayner & STUiwiEH (1916), 33 T. Jj. K. 87. 
Ad^ty. side of a cty. ct. for a collision, & his agent ' Annotation .-- Expld. & Dittd. Marwhall r. (ilanville, (1917] 
in England was served under Cty. Cts. Admlty. ^ K. B. 87. 

JuMdictionAct,1868(c.71),s.21 z—Held: thect. ! 3028. Principal alien enemy.]— An 

had no jurisdiction, because at the time of com- j agreement provided that pltfs,, a British co., 
mencement of proceedings deft.’s vessel, to which should be sole agents of defts., a (ifirman co., for 


PART XI. SECT. 8. SUB-SECT. 5. 

8028 i. ReUUion of princijml <£• agent 
becoming ilUgair—ejvt&rreak of mw — 
1‘rincijHil alien enemjf.] — A imthoii who 
had rtxjelved a forei^oi i>OMtal money , 
payment after . 
hostiiitea had broken out with the ' 
country where the order liad l»ecn pnr- 


chaacd , & payment whh re-fused : ~ 
Held : the out break of vmr revoked the 
authority of the post office as anreut of 
the foreljoi Htato to pay the order. — 
(’oij.isox & Co. V. (ktijONiAL (iovr. 
( 1900 ), 17 Supreme (Toiirt (Cape); 186 ; 
10 Cape Times Reports, 249 .— S. AF. 

0. Misconduct of agent — Disobedi' 


ence. ( — Pltf. brouKlit an acl ion to recover 
8500 intrusted to deft, to purcliaso 
500 shares of mlninK stock. This 
deft, failed to do, hut lioiiKht 2,000 
shares of i>oolod stock in same co. 
ill his own name : — Held : deft, did 
not buy any shares for pltf., 8c in not 
carrying out his instructions exactly 
his authority was revoked. Sc pltf. was 
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Z.— Termination hy operation of law : Sub- 
sect 5. Sect i: Sub-sect 1.] 

Great Britain & the British Colonies for the ^e of 
certain machines made by defts., at a comndroion 
on machines sold through their agency ; Held : 

(1) the agency constituted by the agreement was 
terminated by the outbreak of the European war ; 

(2) defts. were entitled to such sum in respect 
thereof as was due to them from pltfs. on that date, 
& also to such further sum in respect thereof as had 
since become due & to the return of all unsold 
machines, if any. — Stevenson (Hugh) & Sons, 
Ltd. V. Akt. fCii Cahtonnaoen-Industoie, [ 1917] 
1 K. H. 842 ; 80 L. J. K. B. 616 ; 116 L. T. 594 ; 
a.3 T. L. B. 84 : 61 Sol. Jo. 146, C. A. 

Aamiaiion Tinglcy v. Muller, [1917] 2 Cli. 144, 

C. A. 


3029, Power irrevocable.] — An 

irrevocable power of attorney to sell land & give 
reccijfis for the purchase-money is not avoided by 
the donor of the i)Ower subsequently becoming an 
alien enemy. 

Deft., a German by birth but for many years 
resident in England, although never naturalised, 
being about to proceed to Germany, executed a 
])Ower of attorney on May 20, 1015, l>y which he 
appointed his solr. his attorney to sell his leasehold 
iiouse & to execute such transfer & deeds as were 
necessary. The power of attorney was made 
irrevocable for 12 months. On May 20, deft, 
obtained a Govt, permit from th(^ police to travel 
to Tilbury with the oV)ject of embarking for 
(iermany by way of Flushing, & started on that 
day. On dune 2, 1015, the leasehold premises 
were sold to pltf. by public auction, & a deposit 
was paid & an agrecm(*nt signed by him. Tlicre 
was no evidence as to the dat-e when deft, reached 
Germany, but it was some time between May 20 
k> June 11, lt»15. In an action brought by pltf. 
for a declaration that the agreement for sale had 
been dissolved by the act of deft, in becoming an 
alien enemy; — Held: (1) the proper inference to 
drawn from the facts was that at< the date 
of thi5 sale d<*ft. had arrived & was resident 
in (Germany A: was therefore an alien enemy; 
(2) the jiowtM’ of attorney having been given 
by deft, at a time wdien he was not an alien 
enemy, A being irrevocabh' for a year, was not 


avoided by his subsequently becoming an alien 
enemy; (3) the agreement entered into by the 
attorney in execution of the power did not 
involve any intercourse with the enemy, & was 
not within the mischief of the common law or of 
the Trading with the Enemy Proclamation of 
Sept. 9, 1914, or of the Trading with the Enemy 
Acts, & was accordingly valid ; (4) the sale could 
legally be carried out by the attorney &, if neces- 
sary, be completed by a vesting order under 
Trustee Act, 1893 (c. 63), or with the assistance 
of the custodian under Trading with the Enemy 
Amendment Act, 1916 (c. 32), s. 4 ; (5) pltf. was 
not entitled to have the agi^ment rescinded. — 
Tingley V. Mt^iXER, [1917] 2 Ch. 144 ; 86 L. .1. 
Ch. 625 ; 116 L. T. 482 ; 33 T. L. 11. 369 ; 61 
Sol. Jo. 478, C. A. 

See, further. Aliens ; Contract ; Insurance ; 
Sale of Goods ; Shipping & Navigation. 

8080. Effect of subsequent legislation — Military 
I Service Acts.] — Defts., a firm of drapers, aippointed 
j i)ltf. as their representative for a certain district. 
I He was to have “ a commission of 74 per cent, on 
j the net amount of trade done on these grounds 
I direct or indirect.” All accounts opened by him 
on such grounds were to be retained by him as 
long as he continued to represent defts., but 
“ should any alteration be made in representation 
on part of these grounds ” pltf.’s consent in wTiting 
was to bo obtained before relinquishing any 
particular accounts. The agreement w^as termin- 
able by 6 months’ notice on either side. Upon 
I his employment ceasing by operation of the Mili- 
’ tary Service Acts pltf. sued for commission: — 
I Held : pltf. not entitled to commission upon trade 
i done after the ferinination of his employment. — 
I Marshall v. (ilaxvill (Granville), [1917] 2 
K. B. 87 ; 80 L. J. K. B. 767 ; 116 L. T. 560 ; 33 
T. L. B. 301. 


Sect. 4.— IRREVOCABLE AUTHORITY. 

Sub-sect. 1 . -Authority coupled with 
Interest. 

8031. General rule.] — An authority coupled w4th 
an interest in the appointee cannot be counter- 


ed titled to Judgment witli costs. — - 
.lOHNHONr. BlKKKTT(UnO), 1(1 O. W. R. 
445; 21 O. L. U. 319 ; 1 O. NV. N. 917. 

- CAN. 

d. Offer to juitTfuiae.]- VUt. 

entwodinto an arrungeinent with defts. 
to sell a mine on commission, the rela- 
tion between the parties beiuKPrw'tleally 
tliat of principal & a^ent. I’ltf. sub- 
Hoqiiently wrote defts. that l»e liod 
failed to bring alxnit a sale, A: makim; 
an offer in connection Avith anotl>or 
IH^rson whose name was mcntionetl to 
purchase tlie property for a spoeiflejl 
sum ; — Held : t he relation establislied 
under the lirst arrauKi'inent was ter- 
minated by tlie offer to purchase. — 
Flkmiwo e. Withrow (1900), 38 

N. S. 11. 492 ; 1 K. I.. R. CAN. 

•. .1 — Pltf. was not a 

laud broker or OKCnt. Deft, asked him 
to sell land & promised him a eominis- 
slon. Pltf. offered to buy himself at 
deft.'s price ; — JJtld : the offer to pur- 
ehase on his own bcdiulf was inconsistent 
with the eontinuanee of tlie relation 
of principal & agent, u^nm the offer 
Miifi made the agency Avas detennlneti. 
— WRsmumAAKn r. wkyl (1912), 21 
W. L. R. 403 ; 7 D Ji IL 847.-- CAN. 

f. failure to eipe proper ac- 

roil afd.} —Pltfs., sttAOkbrokers carrying 
on business in Belfast . employed agents 
atr a fixed rale of coiiiinisslon to dml 


for tlieiu upon the iiOiidon & Glasgow' 
Stock Exehamres. Deft., one of their 
j cli<‘nts, kncAA' tliat they employed such 
1 oKcnts, hut did not knoAA' on wliat 
: terms. 1*1 tfs., In buying & selling for 
deft., cliarged him commission at a 
special rate upon the net ” price, 

' AAiiieh AA'as eoniiKisod of the price paid 
, mi the London & Glasgow Stork Ex- 
; <‘hange, Avith the addition of their 
, agent’s cummission, Imt. there Avas 
I nothing to shOAV that deft. kncAA' Iioaa' 
I the ]»rice aatw made up. lK>ft., having 
1 rofusi^d to pay the stockbrokers the 
, lialanee due on account lietAA’ccn them : 
j — field : such course of dealing did not 
! put an end t o the relations of principal 
1 Si agent , but w^as solely a breach of the 
i contract of agency which could be 
t rectified by taking a new account 
1 lietAveen the iiartles. Johnston v. 

; Kearleu, [19081 2 K. B. 514, ciU'd.— 
! Hknpkrson & Boal V. Martin (1911 \ 

I 46 I. I,. T. 13,— IR. 

I g. Itenwrol by court.) — An 

I agent linpostni by aaMH upon the devisee 
i of an estate may be removed by the 
j ct. if he conduct liimself ImproPorlv. — 
! T,awijc 88 r. Shaw (1835) iJoyd & 

' G. temp. Sugd. 154 ; Lloyd & G. temp. 
i Plunk. 558 ; (Traw. & D. Abr. 480, 

I H. L.— IR. 

j h. Effluxion of time.] — Deft., A.’s 
' agent to find a purchaser for land, in- 
r duced pltf., Avho to his knOAvlcdgt* had 


little available cash, to enter into a 
contiwjt to buy the land. Th’s contiact 
AA'as dated Sept, 13, 1907, & provided for 
payment of a deposit of £100 on Oct. 1, 
1907, & that time should be the essence 
of the contract. A cheque given by 
pltf. to deft, before the latter date was 
nut met , & of this A. Avas Informed. On 
0(;t. 12 A. AVTote deft, that he hoped 
pltf. luui attended to same by that time. 
On Dec. 3 deft, took from pltf, a pro- 
missory note & undertook to fix up 
the deposit with A., & on the folloAring 
day deft. aatoIc to A., enclosing wbat 
imrporttNi to lie the deposit, less his 
commission on the sale. Before receipt 
of deft.’s letter, hoAA'Cver, A. Avrote 
cancelling the contract on account of 
non-iMiyment of the deposit: — Held: 
(1) apart from the provision in the 
ooiitract as to time, A. AA^as entitled to 
decline to receive the deposit on 
IRh:. 4 ; (2) no express revocation of 
the authority to receive the deposit was 
ntvossan’ In the cirounistanccs ; (3) It 
required some ncAv authoritv or a 
recognition of the old authority to 
render valid the payment to deft, on 
Deo. 4. — W’^AMAKB e. (^utts (1909), 
V. L. It. 261.— AUS. 

PART XL SECT. 4, SUB-SECT. 1. 

3031 1. General rule.] — B oucbabd r. 
Wekks (1915), 21 R. L. N. S. 310. — 
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mandsd. — Gibson v. Minet (1824), 2 Bing. 7; 
9 Moore, 0. P. 31; 2 L. J. O. 8. C. P. 99; 130 
B. B. 200. 


Annotation Refd. Rodick r. Gandell (1852), 1 De 0. M. & 
G. 763. 


3082. .]-~Where an agreeinentisent<*red into 

upon a sufficient consideration, whereby an autho- 
rity is given for the purpose of securing some bene- 
fit to the donee of the authority, the authority is 
said to be coupled with an interest & is irrevocable. 
— Smart v. Sandabs, No. 3042, po.?/. 


Annotations :--Expld, Taplln v. Florence (1851), 10 C. R. 
744 ; The Margaret Mitchell (1858), Sw. 382. Apnvd. 
De fcoxnas v. Frost (1865), 3 Moo. P. C. C. N. S. 1 58, P. O. 
Diftd. Frith v. Frith, [190C] A. C. 254, P. 0. Reid. Yates 
17. Hoppe (1850), 14 Jar. 372 ; Read v. Anderson (1882), 
10 Q. B. D.IOO. 

For lull anns., see S. 0. No. 3042, post. 


3083. Effect of death.] — A power of attorney, 
though coupled with an interest, is instantly 
revoked by the death of the grantor, & an act after- 
wards bond fide done under it by the gra ntee, before 
notice of the death of the grantor, is a nullity. — 
Watson v. King (1815), 4 Camp. 272 ; 1 Stark. 
121 . 


Annotations : — Comd. Sm'^rt v. Sandars (181S), 5 O. B. 895. 

Distd. Carter tJ. White (1882), 20 Ch. B. 225; Refd. 

(Janssen v. Morton (1830), 5 Man. & By. K. B. 613. Mentd. 

llundhi V. Beaumont (1828), 3 Moo. & I*. 396: Doe d. 

Knight 17. Nepean (1833), 5 B. & Ad. 86 ; Gillett p. 

Abbott (1838). 7 Ad. & El. 783. 

3034. Vested interest In agent.] — ^1., being 

owner in her own right of a sum of stock standing 
in h(7r name, shortly before.* her death executed a 
power of attorney in tlie ordinary form recognised 
by the bank for transfer of the sum of stock into 
the name of her sister K. M. died on the following 
day, & 2 days after her death the .sum was trans- 
ferred into the name of K. under the pow er. Evi- 
dence was given of the intention of M. to make over 
all her property at her death to E. The next of kin 
of M. contended that by the death of M, the power 
which was a revocable instrument in her lifetime 
was actually revoked, &> that the transfer \vas made 
without any valid authority A: the stock foimcd 
l)art of M.’s personal estate. On the evidence* : — 
Held: (1) everything necessary to vest in E. the 
legal interest in the st^ock had been done by M. ; 
(2) the gift to E. was valid as against ISI.’s next of 
kin. — Kiddill v, Farnell (1857), 3 Sm. & G. 428 ; 


20 L. J. Ch. 818 ; 29 L. T. 0. S. 324 ; 3 Jur. N. S. 
786 ; 5 W. R. 324 ; 65 E. R. 723. 

Annotation: — FoUd. Bilrow i7. Bone (1862), 31 L. J. Ch. 

417. Mentd. Bromley r. Brunton (1868), L. U. 6 Kq. 

276. ^ 

See also, Nos, 3050, 3051, 3053, past 

8035 . Agent must have interest in subject-matter. ] 

— ^A., being indebted to B., on going abroad left a 
general power of attorney with him, & sent an 
order to C., to whom he had consigned goods for 
sale, to remit proceeds to B. on his account. C. 
sold the goods & remitted proceeds to B. af forwards, 
& before the money was received by B. A. com- 
mitted an act of bkpey. : — Held : B. might apfjly 
proceeds in satisfaction of the debt due to him 
from A. 

When the order was given l)ki)t . had a power to 
give it, &. being coupled with an interest, it was 
not countermanded by his subsequent bkpcy. 
This money was subject to deft.’s claim before it 
could vest in the assignees (1 x>rd Ellenborobou, 
C..T.). — Alley r. IIotson (1815), 4 Camp. 326. 

3036, Authority to collect partnership debts 

on dissolution.] — B. P. dissolved parinership k 
ai>pointed C., B.'s brother, agent to receive the 
joint debts due to the iiaiinershif) for the benefit of 
the joint -creditors. Notice of this arrangement 
was given to T., who agreed to it k pi*omised to pay 
his debt to (L Afterw^ards P. count ormandtHi the 
authority given t o C. & ordered T. to i)ay the money 
to him, P. T. did so k received a receipt fromP. 
in the joint names of B. k P. B. afterwards sued 
T. for the money k joined P. in the ludion. The 
ground for the action was that . as T. knew the 
partnership was dissolved that (h had been 
appointed agent to receive the partnership debts, 
T. wa.s not justifi(*cl in paying the money to 1\ ; — 
Held: (1) since U. had an authority but not 
coupled with any interest, that authority was 
revocable ; (2) it was competent- to eit her B. or P, 
to countermand the authority k to dc^mand the 
debt, before C., their agent, had done any act which 
in point of law would prtadude a revocation. — 
Bristow k Porter t\ Tayior (1817), 2 Stark. 
.50. 

A nnoUtUon : Reid. N 't t r. Pricliurd (1 8.3 1 ), 2 Cl. & Fin. 

379. 

3037. — - Authority to sell in discharge of debt.] 

— A. being indebted to B., in order to discharge* the 


3035 1. Agent must have interest in 
SHbiect'incUter.\ — IHtf. r«x;c*ived instruc- 
tions by letter trom defts, to purchase 
cotton on their behalf. This letter was 
received by pltf. before a telepTrani 
sent by defts. next day revoking: the 
order reached him. Pltf. replied by 
letter stating that the telegi'uin liad 
arrived too late, & that the pimrhase Ixad 
alrcTody been made. Pltf. Jiad ijic*rcly 
appropriated to defts. a control*! 
entered into by hiinscdf uith a third 
party the day lx;fore defts.' order 
reached him : — Held : pltf. had no such 
interest in the subjwt -matter of the 
agency as to prevent its revocation. — 
LaKHMICUAND RaMCHAXI) r. (‘JIOTOO- 
R^M Motr\m (1900), I. L. R. 24 JJom. 
403.— IND. 

30^ ii. Authority to sell on com- 

mission,] — Deft, covenanted to give . 1 ., 
as trustee for pltf., a mtgt*. fur $5,000, 
& to furnish pltf. all the goods inaiiu- 
lacturedat his facU>ry & to manufacture 
same to satisfaction of pltf., & to ship 
same to him as pltf. direct<‘<l, A to pay 
pltf. a del credere commission of 74 iK*r 
cent, for selling same A' interc'st on all 
moneys advanced. Pltf. ef»venaiited to 
advance in cash to deft. “ 75 iH*r cent, 
of the wholesale trade value of such j 
goods. & for that purpose tin* goods I 
^vere to be invoiped to him a1 a certain / 


value." It was also mutually agrecil 
lK*t WITCH the parties that all the goods 
mamifactured at the factory were! to 
iHT sold only by or through pltf., A that 
the ttgrocinent was to lx* in force for 
two years unless terminated by iiotR'c 
in writing, which either party might 
give in default of manufar*turing for 
three months or of making such ad- 
vances, such noticti to lx* maile i>y a 
inontli’s notice in writing, & that the 
intge, should IxscoiAc payable at the 
time the agreement, was terminated, 
alt hough tin* two years hatl not expired : 
— //r/d : the making of such an arrange- 
ment was a good consideration to make 
tin* authority to sell Irrevoeabk*.-- 
MlTruKbbi?. SVKEB (188.3), 4 U. It. 501. 
—CAN. 

3035 iii. XJnllmUed authority to 

sell — Attempt to svtfstitute limited autho- 
rity.] — Deft. con.signed goods tc a firm 
in L. for sale, Sc in respect of eaf;h con- 
signment ho received an oiivance from 
pltf., agent of the L. firm, & signed a 
consignment note*, which contained the 
following imssagc : “ I hereby autho- 
rise you to sell the aliove goods at the 
best price obtainable w'lthout reference 
to me, & I give you full discretion & 
power to act on my tiehalf to the best 
of your judgment in regard to such sale 
& in all matters connected wit h tin* man - 


agemeni of this c msignment. Should 
I there he any short fall after realisation 
1 of tln^ alKive coiHignment, 1 hereby 
aiilhorise you to draw on me for the 
' amount , A 1 engage, to honour such 
draft A to pay it on presentation.*' 
I Pltf. guaranteed the payment of the 
I redraft h to the L. tlrin, on whoso 
; a^Tcount lie made the oilvaiiciTs to deft. 

I Sliort falls having oeeurred on certain 
1 eoiHigiimenlH A the L. redrafts having 
{ Iweii dishoiiounTd, pltf. paid them, & 

1 sued to rwTover the amount from deft. 

; (^mslgnmeiits hiwi Ixhtu sold at, prices 
less than certain limits which had lioen 
fixed hy deft.Huhmiqueut to t he riTcelpt 
of the advances A the signature of the 
consignment note //<^W ; deft, liad 
no right (having regard to the terms 
of the oonsigiuncnt note A the course of 
dealing lH*tween the iiart.ies) so to 
impose limits of price, A pltf. was 
entitled to nxjover.— Kondayya Ciirtti 
17. NAKAMIMHUbri t'flKTTl (1896), 1. L. R. 
20 Mad. 97. -IND. 

, 3035 Iv. Authority to settle action.] 

i — 1)., in security of a loan, gave W. 

I written authority to stdile an action 
I which D. had ag iliist H. 7/cW ; an 
I authority couphxl with an interest 
I wliJch could not lx* revoked except by 
; consent.— DwvKR r. Herman (1881), 

I 2 .V. S. W. 280.— AUS. 
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Sect, 4. — Irrevocable authority: Sub-sects, 1, 2, 3 
& 4.1 

debt authorined him by power of attorney to sell 
certain lands; — Held: this, being an authority 
coupled with an interest, coidd not be revoked. — 
Oaussen V, Morton (1830), 10 B. & C. 731 ; 5 Man. 

& Ily. K. B. 013 ; 8 L. J. O. S. K. B. 313 ; 109 
E. K. 622. 

Annolntiims Smart v. Sandar« (1848), 5 0. B. 805. 

Retd. He HaunanV Emprc«H Gold Minint? & Developing 

Co., Ex p. Carmichael (1800), 65 L. J . Ch. 902, C. A. 

3088. Authority to receive rent.] — Deft. 

Icasiid a farm to pltf., reserving rent payable 
(luaittjrly. The deed contained the following 
clause: “The landlord further agrees & orders 
that K. K., or his appointed agent, is to receive all 
rents from the tenant at all times when it becomes 
due during the term hereby granted, & his receipt 
to be a full A" suflicient discharge from all liability 
thereof ’’ :~JIeld : the agreement or authority for 
K. K. to receive the rent was revocable, since he 
had no interest therein. — Vknning v. Buay (1862), 

2 B. & H. 502 ; 31 L. J. Q. B. 181 ; 6 I.. T. 327 ; 
26 J. P. 364 ; 8 Jur. N. 8. 1039 ; 10 W. R. 561 ; 
121 E. K. 1169. 

3039. Authority to obtain ship’s papers — 

Authority to collect debts on commission.] —Pltf s. 
had been appointed manag<irsof a ship for five years 
with authority to apply for the shii)’s papers, (itc., , 
wliich were in defts.’ hands, & in case of a refusal j 
to iiand them over to take proceedings to obtain 
them. Within the period tlui authority was 
njvoked &. shoHly afterwards a writ was issued 
claiming from defts. j)Ossession of the ])apers: — 
Held : 8\ich authority was not an authority 
coupled with an interest & could be revoked at 
pleasure. 

1 cannot accede to t he f)ro|>osition that- if a man 
authoris^^s an agent t o collect debts for 1dm at a 
coriuidssion for 5 years that authority cannot- be 
revoked (Vaughan Williams, J.).— Dowakd, 
Dickson tV Po. v. Williams & Co. (1890), 6 T. L. U. 
316. 

3040. Authority to apply for shares.]- P. i 

promoted a co. for the purpose of purchasing fiom ' 
him working a mining propert y. On Feb. 21, ! 
1896, 0. signed an underwriting letter addressed to ! 
I*., by which he agreed in consideration of a com- 
mission, to subscribe for 1,000 shares in the co., 
such number t<) bo reduced according to the number 
of shares taken by the jmblic. (\ further agreed 
that the agreement At application should be irrevo- 
cable A:, not-withstanding any repudiation by him, 
should be sutllcient to authonse P. t(i apply for 
shar<‘s on behalf of C‘., At the co. to allot them, P. 
by letter accented th(*se P’rms, The co. was incor- 
porated on Mar. 24, At the subscription list was 
advertised to open on Mar. 27, A: dust'd on tlie ,30th. 
On Mar. 27 C., wlio had af>plied for 1,000 shares, 
stopi)ed the cheque which he had given for the 
deposit, At on the 30th wrote t-o P., A: to the secretary 
of the co., repudiating the agreement. P., on 
Apr. 2, applied on behalf of C. for 980 shares, which, 
in the events which had happened, was the number 
he was ^und to take according to the terms of the 
letter. At the co. allotted these shares to C., & put 
him on the rc^gister in respect of them ; — Held : C, 
was rightly placed on the regist er & was not entitled 
to have his name removed, for the authority given 
to by the underwrltinfe letter to apply for shares 


on behalf of 0., was an authority coupled with an 
interest & not revocable . — Re Hannan’s Empress 
Gold Mining & Development Ck>., C armichael’s 
Case, [1896] 2 Ch. 643 ; 6& L. J. Ch. 902 ; 75 L, T. 
46, C. A. 

jinnotaiions : — FoUd. He Consort Deep Level Gold Mnes, 

Exp. Stark. [1897] 1 Ch. 576, C. A. Distd. Frith v. Frith, 

119061 A. C. 254, P. C. 

8041. Agent employed at salary.] — The ordi- 

nary case of an agent employed at a salary is not 
within the rule as to an authority coaled with an 
interest being irrevocable. — F rith v. Pbitb, [1906] 
A. C. 254 ; 75 L. J. P. C. 50 ; 94 L. T. 383 ; 54 
W. R. 618 ; 22 T. L. B. 388, P. C. 

3042. Effect of advances by agent.] — The autho- 
rity of a factor to sell goods consigned to him for 
sale does not become, by reason of the factor mak- 
ing subsequent advances, an authority coupled 
with an interest, so as to make the authority to sell 
irrevocable ; there is an independent authority, & 
an interest subsequently arising. The making of a 
subsequent advance may be a good consideration 
for an agreement that the authority to sell shall be 
no longer revocable ; but such effect will not arise 
independently of agreement, express or implied 
from usage. — S mart v, Sandars (1848), 5 C, B. 
895 ; 17 L. J. (\ P. 258 ; 11 L. T. O. 8. 178 ; 12 
Jur. 751 ; 136 E. R. 1132. 

I Annotations: — Apld. Co urns v. Prost (1865), 3 Moo. 

P. C. C. N. 8. 158, V. O. ; Head v. Anderson (1882), 10 

Q. B. D. 100. Distd. Frith v. Frilh, [10061 A. C. 264, P. 

Kefd. Tapliii v. Florence (1851), IOC. B. 744. Hentd. 

i Yates V. lloppo (1850), 14 Jur. 372 ; Clerk v. Laurie 
, (1857), 2 H. & N. 100, Ex. Ch. ; The Martrsret Mitchell 
! (1858), .Sw. 382. 

’ 3043. .] - Merc advances n\ade by a factor, 

j. whether at the time of liis employment as such, or 
' subsequently, cannot have the enect of altering the 
i revo(;able nature of an authority to sell, unless the 
advances are accomiianied by an agieement that 
the authority shall not be revocable. Whether 
such ngreement has been made, or may be properly 
inferred, is a question for the jury. — D e Comas r. 
I>ROST (1865), 3 Moo. P. (\ (\ N. 8. 158 ; 12 L. T. 
682 ; 11 Jur. N. 8. 417 ; 13 W. R. 595 ; 16 E. R. 
59, P. C. 

3044. Effect of satisfaction of agent’s interest.] — 

.T. 8. agreed to put a miscellaneous collection of 
property into the hands of agents for sale, from the 
liroceeds of which they were to retain money pre- 
viously advanced by them to him. Part of the 
property was delivered Si sold, but it realised less 
than the sum advanced. J. 8. refused to pait with 
the remainder of hia collection : — Held: (1) J. 8., 
if he satisfied the claims of his agents* at liberty 
to countermand the sale of his propeity ; (2) the 
advance of the money to J. 8. was not made on 
the security of the ])roperty mentioned in the 
contract. — C iiinnock r. 8 ainsbury (1860), 30 
L. J. Cli.'409 ; 3 L. T. 258 ; 0 Jur. N. 8. 1318 ; 
9 W. R. 7. 


Sub-sect. 2. — Powers amounting to Equitable 
Assignment or Specific Appropriation. 

See Bankruptcy A: Insolvency ; Choses in 
Action ; Trusts & Trustees. 


Effect of admncru by agent .] — A any doduolioii on account of the debt. — 1 rendering the authority irrevocable, 
i^tor, after countermand of his ant ho- OaDORXK r. Syxxot (1877), 3 V. L. U. 1 Such ui?reemcnt may be express or may 
rlty to sell, is not at liberty to sell i;^H>dH 148. — AUS. i Ik) inferred from the oiroumstances. 

In hlB iwssossion to rinjoup hlm»elf , i smart v. Sandars (1848), 5 C. B. 895, & 

advanooH nrtndouHly made to the 3042 ii. .1— An authority Is re- j Dr f ’owios v. fVosI (1865),3 Moo. P. C, C. 

owner; & if he does sell , t he measure of vocable even where advances luive been i N. H. 158, cited . — He M. (1909), 10 S. 11. 
dam^^ in an action for the conversion so made, unless the advances are made ! (\. S. W.) 175. — AUS. 
will l>e the value of the (roods, frei* from upon the footing of an aerreemeut •' 
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SuB-SBCT. 3 . — Powers given for 
Consideration. 

3045. General rule.] — A power of attorney is a 
revocable instrument, unless given for valuable 
consideration (Lord Eldon, C.). — Bromley v. 
Holland (1802), 7 Ves. 3, at p. 28 ; 32 E. R. 2, at 

p. 12. 

For full anns., see Deeds & Other Instruments. 

3046. Authority to pay over proceeds of sale of 
princlpaPs property.]— A direction to an agent to 
pay over the proceeds of a sale is not revocable, if 
founded upon a valuable consideration. 

The estate of T., which was in mtge. to pltf., 
being advertised for sale by pltf., the following 
letter was written by T. to deft. ; “ J, the under- 
signed T., authorise & empower C. to enter upon 
my lands, to seize my coombs & farming stock, 

& sell dispose of same, without being deemed a 
trespasser, which entry sale I declare to be for 
the oenefit of myself & M.” (pltf.). The sale was 
put off. Afterwards T. wrote to deft, a letter, in 
which he said, “ having seen an advertisement of 
the sale of my property I give you notice not to pay 
over to M., but to keep the money in your hands 
for my use.” In an action for money had & re- 
ceived : — Held : pltf. entitled to recover. , 

Upon the true construction of this document, it j 
is an authority to deft, to pay over the money to j 
pltL, not merely the expression of an intention | 
so to apply it. Pltf. held a mtge. uj)on T.’s land, 
the sale of which was postponed in consequence of 
this arrangement. The postponement may have 
been for a fortnight, or till some purchaser had been 
treated with. Verdict for pltf. ( liOKD Tenterden, 
C..T.). — Metcali'e (Met(?aj.k) v. Clough (1828), 
2 Man. & Ry. K. B. 178 ; (5 L. ,1. (). 8. K. B. 281. 


deration of certain advances made by him, he had 
authority to sell the goods at s^ch prices as he 
should consider best, & that he sold the goods 
accordingly: — Held: the plea was bad for not 
stating any sufficient consideration for any agree- 
ment depriving bkpt. or the assignees of their right 
to revoke the authority to deft, to sell. — Raleigh 
V. Atkinson (1840), 0 M. & W. 670 ; 9 L. J. Ex 
206 ; 151 E. R. 581. 

Annotution : — Consd. Smart v, Sandarn (1 848), 5 C. B. 896. 

3049. Money paid to agent for specific purpose.] 

Where money is paid by A. to B., to be applied by 
B. pursuant, to a binding contract bcitwecn them, 
A. cannot revoke its destination. 

A., the drawer of an accommodation bill, shortly 
I before its maturity handed over money to B., the 
' acceptor, for the purpose of meeting the bill. A. 
having become hkpt. before the bill matured : — 
Held : the money having been handed over to B. in 
pui*suance of a binding contract, upon a good consi- 
deration, namely, an implied oontraid of indemnity , 
the bkpey. of A. was no revocation of B.’s autliority 
to apply the money in satisfaction of the bill. — 
Yates r. Hoppe (18.50), 0 C. B. 541 ; 19 L. .1. C. 

180 ; 15 L. T. O. S. 25 ; 14 Jur. 372 ; 137 E. K. 
1003. 

3050. Authority to fill up blank acceptance given 
for value.] — Where value is givcui for a blank 
acceptance, tin* authority to fill it un, beingcoupled 
with an interest, is not revoked ny death ; but 

i where tluTe is no such interest., the authority to fill 
I up & negotiate is terminated by the death of the 
accejitor. — llATfdi v. Seaules, Stan way’s (^ask, 

1 CoN^Y \Y’s C’ase (1851), 2 Sin. cV: («. 147 ; 22 L. T. 
i O. 8. 280 ; 2 W. K. 242 ; 65 K. R. 3t2 ; uffd. 24 
: . 1 . Ch. 22 . 


3047. Effect of failure of consideration.]- -A cre- 
ditor at the solicitation of a cert.ificated bkpt. 
executed a power of attornf‘y to A. to receive the 
dividends on his debt for bkpt.’s use, bkpt. under- 
taking to pay the debt in full, for that purpose 
giving creditor a bill of exchange, vvliich, liowever, 
was never paid. A second commission issued 
against bkpt., und<n‘ which the assignees claimed 
to be entitled to the dividends under the first com- 
mission by virtue of the power of attorney: — 
Held. : the ])Ower of attorney was revocable by the 
crt‘ditor, the consideration failing for which it. was 
given. — 7?eCloWETT tVr- LEKiit, Hjc p, Smithkr (1836), 
1 Deac. 413, C. of K. 

3048. Consideration must be pleaded.] — An action 
w^as brought by the assignees of a bkpt., charging 
deft, with having been guilty of improper conduct 
in selling certain goods consigned to him by bkpt. 
before bkpey. for purposes of sale by deft, at not 
less than invoice prices. After tin; bkpey. pltfs. 
gave deft, notice not to sell under invoice prices 
without further order. Deft, pleaded that bkpt. 
had given him an authority which rescinded the 
original contract, under w hich he received the goods 
to sell them at a certain price, A that, in consi- 


A tt Hota lioufi .* — Apld. Carter v. While (1HS2), 20 ('h. 1). 226 
Distd. France r. ('lark (IHSn, 20 Ch. 1). 257, C’. A, Refd. 
Faulknr. At kiiiH (lS{i:i), 1 0 T. J.. K. 17H. 

3051. .] —A pei*son to whom an acc(*f)lanc<‘, 

blank as to tlie drawer's name, is delivered for 
value can c(»mplete tin* bill by filling in his own 
nam<‘ as drawer even after t.h(‘ acceptor's death. 

The right to complete tlie bill is not a m<*re 
authority, but a rigid- fomuJed on a contract, A 
being a contract, it do(‘s not conn* to an end by tlie 
death of the acciqdor (h'liY, Ji..!.).— •( - akter. v . 
White (1883), 25 Vh. 1). 666 ; 51 L. Ch. 138 ; 
.50 L. T. 670 ; 32 W K. 692, (’. A. 

Antnpfntioufi Folld. AV WeltiierHhaiiheii, WolnierHliaiiHCn 
W<»liiii‘rHhauHen (IHK9), 02 L. T. 511. Montd. Barber v. 
Mackrell (1«92), OK L. T, 2t>, (\ A.; Chamberliin v. 
Vouiitr, 11898] 2 Q. B. 200, A. 


i 8UB-.SErT. 4. — .\tTnOKlTY FORMING 1»ART OF 
! 8EFUKITY. 

[ 3052. General rule.]- 1'here is a difTerence in 

I cases of powers of attorn<*y ; in general they arc 
i revocable from thtdr nature, but there arc these 


PART XL SECT. 4, SUB-SECT. 3. 

3045 1. Cjfcneml rule.]— were real 
estate agents in whose hands deft, 
placed land for sale on connnission. 
Pltfs. found a purchaser, but deft, 
declined to sell, settled with the i»ur- 
chaser for his trouble, & made with pltfs. 
an agreement under wlUch, if deft, sold 
the land himself, he was to pay pltfs. 
their usual cuinmlssion. Idtfs. there- 
after found another purchaser, but 
again deft, declined to sedl, whereupon 
pltfs. made no more efforts to find a 
purchaser. After the time limit fixed 
in the agreement had expired deft, sold 
the land & offered pltfs. a sum by way 
of commission, which was refused as 
being insufficient. In an action for 
damages for breach of the agreement : — 


Held : idtfs. had under the agrecimuit 
foregone t-he commission tliey were tiieu 
entitled to in consideration tliat tht*y 
should have the sole riglxt to sell itio 
land within t-he time limit mentioned ; 
their ugtjxiey was therefore not an 
ordinary agency revocable at will of 
the principal, but one based on a 
valuable consideration, Sl on deft, re- 
fusing the second purcliaser lie Ijocame 
liable to pltfs. for breach of c3on tract. 
— Richardson v. McCJlary (1906), 3 
W. L. 11. 141 ; 16 Man. L. R. 69.— CAN. 

3046 ii. Qualificaliom on.] — A 

power of attorney, purporting to be 
irrevocable, authorising the agent , 
" forthwith *’ to sell the princiiml's ' 
assets, & pay proceeds to tUs creditors, j 
who agree not to sue him until after the 


distribution of such assets, but con- 
taining no formal assignment of such 
aKH<*.ts or release of the priiutipal afU*r 
distribution (*f sucli asK<3tH, may 1 h 5 
revoked by the principal after the lapse 
of a reavSonal»]e time for such realisatioii , 
if such revoetation do<,*s not prejudice 
the agent.. 

To make a power irrevocable^ there 
I must iKi eoTisideratlon for the under- 
I taking (Dk Villierh, C..I.), — Koch v. 
Mair, 11 Supremo Court. 71 ; 4 Cape 
Times Reports, 88. — S. AF. 

PART XI. SECT. 4, SUB41ECT 4. 

3052 i. CJenerul rule. ] — An authority to 
an agent t-o receive purchase-money of 
an estate sold by him is revocable, not*- 
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Sect, 4 . — I rrevocMe authority : Sub-sects, 4, 5<t*6. 

Sect, 5.1 

exceptions. Where a power of attorney is part of a 
security for money, there it is not revocable : thus 
where a power of attorney was made to levy a fine 
as part of the security, it was held not to bo revo- 
cable ; & the principle is applicable to every case 
where a power of attorney is necessary to effectuate 
any security ; such power of attorney is not 
revocable. — W alsh r. Whitcomb, No. 2970, ante. 

/Innolatiom : — Contd. Smart v. Saodars (1848), 5 C. B. 895. 

Refd. Gauesour, Mortou (1830), 5 Man. & Ry. K. B. 613. 

3053. Authority to take possession of property & 
collect rents thereof. J— A., having joined as a surety 
for B. in a bond to 0. for securing the payment of 
iutowjst of a principal sum secured by a mtge. from 
B. to 0., & having also executed a warrant of 
attorney as a collateral security with the bond, 
afterwards executed to a lettiT of attorney 
authorising 0. to take possession of certain freehold 
lands hereditaments of which he was seised in fee- 
sirnple, He to hold such possession, & receive He take 
routs He profits thereof, until he should be paid the 
interest secured by the bond & warrant of attorney : 
— Held: (1) the letter of attorney operated not 
mc*roly as a letter of attorney, hut also as a charge 
on the freehold estates; (2) C. was entitled to 
retain possession of the freehold estates until, by 
means of rents He profits, all arrears of interest 
should bo satisfied, notwithstanding the death of 
A. He the revocation by that event of the power of 
attoriM^y.-HpooNKUi;. Sandilands (1842), 1 Y. He 
(J. Oh. Cas. 390 ; 02 E. R. 039. 

AnnoUitions Apld. Cradock r. Scottish provident Iiistltu- 

liou (1803), 03 L. J. Gh. 15. Conid. Matthews v. Usher 

(1890), 6H L. J. g. B. 088 ; Frith v. Frith, (lOOCj A. C. 

254. P. U. 

3054. Principal may be restrained from revoking 

authority.]- -D(‘ft., a retired ofTlcor in the army, 
having received a pension assigned same to pltf. 
to sccunj an annuity for him. lie also executed a 
power of attorney in the form employed by the 
War empowering pltf. to receive the pension 

He pay himself the annuity. After two payments 
of the pension deft, nwoked the power by per- 
sonally going to the olllce He receiving the pension. 
Deft, was ordered to execute a proper power of 
attorney to enable pltf. to receivt* the pension. He 
an injunction was granted against deft.'s revoking 
the power or doing any act whereby pltf.'s right 
might be interfered with. — Knight v. Bulkelky 
(1859), 33 L. T. O. H. 7 ; 5 Jur. N. 8. 817. 

Annotations ; — Consd. Dout r. Dout, (1867), L. P. 1 P. & 1). 

36(J. Apld. Willoook r. Tomdl ( 1 87 8 ), 3 Ex. 1). 323, C. A. : 

C’rowc i\ Price (1880). 58 L. J. Q. B. 215, A. 


upon which he was to pay it were complied with. — 
Stedman V. Bywater (1844), 3 L. T. O. S. 22. 

8066. S. P. Hodgson v, Anderson (1825), 3 
B. & 0. 842 ; 5 Dow. & Ry. K. B. 735 ; 107 E. R. 
945. 

Annotations : — Contd. Crowfoot r. Gurney (1832), 9 Bing. 
372. Apld. Hutchinson r. Heyworth (1838), 9 Ad. & El. 
37.5. Ezpld. Walker v. Kostron (1842), 9 M. & W. 411. 
Folld. Hamilton v. Spottis^^xiode (1849), 4 Exoh. 200. 


3057. By usage of trade.] — The employment of 
an agent to make a bet in his own name on behalf 
of his principal may imply an authority to pay the 
bet if lost, He on the making of the bet that autho- 
rity becomes irrevocable, if the agent becomes liable 
as a matter of business to make good a lost bet at 
the risk of losing his character & customers. 

If, as part of the contract of employment between 
principal He agent, the principal has expressly or 
impliedly bargained not to revoke the authority, He 
to indemnify the agent for acting in the ordinary 
course of his trade & business, he cannot be allowed 
to break his contract (Bowen, L.J.). — Read v. 
Anderson (1884), 13 Q. B. I). 779 ; 53 L. .T. Q. B. 
532 ; 51 L. T. 55 ; 49 V. 4 ; 32 W. R. 950, 0. A. 


Annotations : — Expld. Bridwer r. Savatfc (1885), 15 Q. B. D. 
460. FoUd. Seymour r. Bridt^e (1885), 14 (i. B. U. 460. 
Diatd. l*erry v. Bariiott (1885), 14 Q. B. D. 467 ; Thomaa 
r. Hawkins (1880). 5 T. J.. B. 551 ; The Vindobala (1889), 
37 W. H. 400. Consd. & Dbtd. Colien v. Kittell (1889), 
22 Q. B. 1). 680. Distd. (’oates, Son v. Pacjcy (1892), 8 
I' K- 471. Expld. KniKht r. Loo (1802), 5 II. 51 
Consd. & Dbtd. Talam v. Keeve (1892), 57 J. P. 118. 
Consd. & Expld. Harvey v. Hart (1894), 38 Sol. Jo. 418 ; 
Burffo r. Ashley & Smith. [1900) 1 Q. B. 744, C. A. Expld. 
Davis I?. Stoddart (1002), 18 T. L. B. 260. Consd. & 
Expld. IjOnnox v. Stoddart, l^avis r. Stoddart, [19021 2 
K. B 21. Distd. Frith r. Frith, [19061 A. C. 254. Refd. 
Leijch r. Diekewm (1881). 15 Q. B. D. 60 ; North v. Wal- 
thamstow U. D. C. (1898), 02 J. P. 83C ; Renton v. King 
(1905), 49 Sol. Jo. 552. 


See, further, CIamixg & Wagering. 


3058. .] — VVhore a principal gives his agent 

authoiity to enter into a contract on the principal’s 
behalf, upon which the agent is by usage personally 
liable, the principal cannot revoke the authority 
after the liability has been incurred ; &; it is im- 
material that the liability is not a legal liability, 
but arises merely under the rules He regulations of a 
particular business. — Seymour v. Bridge (1885), 
14 Q. B. D. 400 ; 51 B. J. q. B. 317 ; 1 T. L. R 


Annotahons ;~COnsd. & Expid. Perry r. Bamett (1885), 14 
Q. B. I>. 467. ^fd. North r. Walthamstow U. D. C. 
(1898), 62 J. p. 836. 


See, further. Stock Exchange. 


Hub-sect, 5. — Agent becoming personally 
liable. 

3055. General principle. ] — Where a principal di- 
i*ectB his agent to pay a sum of money to a third 
person upon certain terms, He suffers the agent to 
make himself personally responsible for it, he can- 
not afterwards retract the authority He maintain an 
action against the agent for the money, if the terms 


Sub-sect. 0.— Authority exercised by Agent. 

3059. Credit given in account, but money not paid 
over.] — Credit having been given by insurance 
brokers in an account delivered bv them to an 
underwriter for the premiums of reassurances 
declared illegal by Marine Insurance Act, 1745 
(c. 37), the assured gave notice to the brokers not 
to pay the money over He indemnified them for 
withholding it : — Held : as the transaction was 
illegal, & as the money had not been actually paid, 
but only credit given for it on account, the assured 


withHlundiiiK the ugent'H eommlHHion 
may he unpaid, imU'H8 it uppearH that 
the authority woa intended to stxiurc to 
the Aircnt hlH oninmisHiun. — K jku & 
H.vNhkn \\ llAWKi':s (1888), C L. R. 
N. 224.-~N.Z. 

PART XI. SECT. 4, SUB-SECT. 5. 

3065 i. Qrnmil principle .] — To make 
a po>^'tT irrevocable it must l>4‘ shown 
that Hie agent has done sueli acts under 


I the power that its revoc^atioii would be 
I to his prejudice (Dk ViLUEais, U.J.). — • 

I Kocur. M.vm.No. 3045 S. AF. 

I PART XI. SECT. 4 . SUB-SECT. S. 

I k. Agent appropriating to princi- 
I jHiVs order goods already purcheised ,] — 
Whore au agent on receiving au order 
to purehafee merely appropriates to his 
principal a contract entered Into be- 
tu’oen himself & a third party previous ' 


to receiving the principal's instructions, 
such appropriation is not an exercise of 
his instructions such as will prevent 
the principal revoking same, no con- 
tractual relation with any third party 
having l)een created before revocation. 
— LAKHMICHAND RAMCfHANDV. CHOTOO- 
RAX Motoam, No. 3036 i., ante. — IND. 

1. Instructions to jiay creditors acted 
oH.l— F rost r. Kerr (1874), 2 Pug. 
338.— CAN. 
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was entitled to countermand payment. — E dgar v. 
Fowler (1803), 3 East, 222 ; 102 E. R. 582. 

Annotations : — Reid. Taylor v. Chester (1869), L. R. 4 Q. R. 

309 : Universe Insoe. ot Milan t>. Merchants Marine 

Insce., [1897] 2 Q. B. 93, C. A. 

3060. Sale of goods — Sale note not delivered.] — 

Deft, had authorised a broker to sell some brim- 
stone for him at a certain price, & the broker had 
agreed to sell it to pltf. at that price ; but before 
(he sale note was made out, deft, countermanded 
the authority of the broker, & said jdtf. should not 
have the goods. In an action for not delivering the 
brimstone : — Held : in these circumstances the 
contract could not be enforced, — F armer i\ 
Robinson (1806), 2 Camp. 339. 

For full anns., see Salk of Goods. 

3061. Money voluntarily paid to agents not dis- 
pensed by him.] — A. voluntarily offered (o pay a 
sum of money for the use of the poor of tlie parish, 
in order to avoid a prosecution by a magistrate 
upon a charge of having instigated tlie escape of a 
prisoner in custody for a misdemeanour. The olTer 
was consented to by the magistrate. Sc the money 
was paid by A. to the master of the workhouse for 
use of the poor: — Held: A. might countermand 
the application of the money before it was so 
applied & recover it back in an action for money 
had & received. — T aylor v. Lkndey (1807), () 
East, 49 ; 103 E. K. 492. 

Aniuitations Reid. Cotteen v. MisRlnj? (1 81 r>), 1 Madd. 1 7 6 ; 

lie Thoma'^, v. Tlioinus (1894), 70 L. T. r»07, 

V. A. 

3062. Insurance broker — Slip signed, policy not 
subscribed.] - Th(» authority of a broker to effect a 
policy of insurance may be revoked aft(U* the under- 
writers have signed the slip till such time as tliey 
have actually subscribed to the })olicy. — W arwick 
V. Slade (loll), 3 Camp. 127. 

Annotations .‘—'DisiA. Mead v. Davison (1835), .3 Ad. & 101. 

303. Apprvd. Tlio Vindobala (1889), 37 W.R. 409, C. A. 

Reld.Xenosr. Wickham (1807), L. R. 2 H. L. 290. Mentd. 

(^ory r. Patton (1872), L. R. 7 Q. B. 304. 

3063. Naval agent after registering his power Sc 
intermeddling.] — A naval agent who has duly retris- 
terod his power, & has actually intermeddled with 
the business & conducted it practically to a con- 
siderable extent, is not removable at the mere 
caprice of the party by whom he was appointed. — 
The Hare (1815), 1 Dods. 471. 

3064. Instructions to repair ship acted on.]— 
lUtf., a ship’s husband, being authorised by deft., a 
part-owner, t(.) repair & lengthen the .ship, con- 
tracted with a shii)builder to do so. Afterwards he 
received notice from deft, that he would not he 
answerable. The work was then coni) detc‘d, Sc jjltf . 
paid for it : — Held : ( 1 ) the authority to make the 
alterations could not ho revoked after it was actetl 
on ; (2) it was for deft, to prove that his notice was 
given before tlie work was begun. — Chapi'Kld v. 


Bray (1860), 6 H. & N. 146 ; 30 L. J. Ex. 24 ; 
L. T. 278 ; 0 W. B. 17 ; 158 E. R. 60. 

For full auus., see SuirriNu & Naviuatkin. 


3065. Agent receiving money before due date.] — 1 f, 

before revocation of an agent’s authority to receive 
payment, he has received payment in the ordinary 
course of business, & the debtor has altered his 
position relying on th it authority, a revocation will 
be too late. It is not in the ordinary course of 
business that an agent aliould receive money before 
it is due for his own accoimnodation, taking a bill & 
allowing discount. If the debtor chooses to make a 
payment by anticipation, he does it at his own risk 
if there be a revocation of (ho agent’s authority 
before the money was due. — Breming v. Mackie 
(1862), 3 F. & F. 197. 

3066. Charterparty signed by charterers, but not 
by agent of shipowners.]— The managing owner of 
the ship F., with the authority of his co-owners, 
enter(^d into negotiations abroad with the view of 
chartering ( he ship. These negodations wore car- 
ried on by an agen( abroad. On July 17, 1884, 
a form of charter, signed by the managing owner, 
was offered (o the ])ro])os(ul charterers. They 
objiicted to ceriain provisions in it, to which objec- 
tions the agent, with the managing owner’s 
autboritv, assented. On .luly 19 the chartoreis 
signed the charter, having previously introduced 
into it certain further alterations which liad never 
been suggested to the managing owner’s agent. 
On the same day certain t>f Uu) co-ownerrt gave 
notice to the managing owner that they refused t^o 
be bound by any charter. The managing owner, 
considering lumself bound to sign the cbarl/erparty, 
signed it on July 22. T^lus performance of the 
cbarteri)art.y was prevontc^d l)y the arrest of the F. 
by the dissentient ownt‘rs, <& damages resulted 
therefrom. In a co-ownersliip action : — Held : (1) 
there was no binding contract until the managing 
owner signed the charter on .luIy 22 ; (2) up to 
signing of same any of th(^ owners could revoke th<» 
managing owner’s authority ; (3) as the dissenting 
ownc^rs had revoked their authority on July 19, 
they were not bound by the charter. — T he Vin- 
UOHALA (1SS9), 14 }\ 1). 51); 58 J.. J. P. 51 ; 60 
h, T. 657 ; 37 W. R, 409 ; 6 Asp. M. L. C. 376, 
L\ A. 


Si:ri . 5.— NOTICE OF TERMINATION, WHEN 
NECESSARY. 

Relation between principal Sc third parties 
arising out of acts of agent after revocation of 
authority. See Part IX., Sect . 6, Suh-sec!l. ,3, an/e. 

Relation betw(*on agent Sc third parties arising 
out of agent’s warranty of authority after revoca- 
tion ther<*of. »SVc Part X., S(‘ct. 1, Suh-soct , 7, C., 
ante. 
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AGISTMENT. 

See Animals. 


AGREEMENTS. 

See Contract, and various titles in connection with which they occur. 
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